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EXPLANATION 


This  Digest  covers  all  United  States  Supreme  Court  cases  reported  between 
October,  1882,  and  July,  1916.    These  opinions  are  reported  in 

Supreme  Court  Reporter,  Vols.  1-36, 

United  States  Reports,  Vols.  106-241, 

Lawyers'  Edition,  United  States  Reports,  Vols.  27-60. 

Every  digest  paragraph  gives  references  to  all  of  the  above  Reports, 
making  the  Digest  equally  valuable  to  the  owners  of  any  series  of  reports. 

The  Key-Number  device  (<s=»)  used  in  place  of  the  section  mark  -(§), 
which  has  been  commonly  in  use  heretofore,  indicates  that  the  Digest  is  com- 
piled on  the  Key-Number  System.    This  means  that  Topics  and  Kcy-'Nimi- 
i  bcr  Sections  in  this  Digest  are  identical  with  those  in  the  Decennial  and 

American  Digests,  Key-Number  Series.  Moreover,  the  Index-Digests  in  the 
Advance  Sheets  and  Bound  Volumes  of  the  Supreme  Court  Reporter  are  ar- 
ranged on  the  same  System-,  making  the  Index-Digests  in  volumes  subse- 
quent to  Vol.  36  Supreme  Court  Reporter  current  supplements  to  thife  Digest. 

Whenever  you  find  a  case  in  point  in  this  Digest,  and  wish  to  find  other 
authorities  on  the  same  point,  turn  to  the  same  topic  and  Key-Number  Sec- 
tion in  the  other  Digests  and  Indexes. 

ILLUSTRATION 

A  legal  proposition  found  in  this  Digest  under 
Cabriebs,  ^s>12,  Charges, 

Will  also  be  found  under 

Gabbiebs,  I  12,  in  the  Decennial  Digest; 

Gabriebs,  §  12,  in  the  American  Digest,  Key- Number  Series;    and 
t  Gabbisbs,  I  12,  in  Supreme  Court  Reporter  volume  Indexes. 
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2  Sup.Or.Dio.  (Page  1198A)* 


INDICTMENT   AND   INFORMATION. 

Scope-Note. 

[INCLIJDES  formal  written  accusations  of  public  offenses,  presented  by  grand  Jucles 
or  preferred  by  prosecuting  officers,  whether  in  form  of  indictment,  presentment,  informa- 
tion, or  complaint ;  necessity  for  presentment  or  indictment  by  grand  jury ;  finding,  indors- 
ing, filing,  and  requisites  of  such  accusations,  objections  thereto,  and  motions  to  quash, 
etc.,  demurrers  thereto,  and  amendment  thereof;  variance  between  averments  and  proof: 
and  conviction  of  offense  included  in  that  charged. 

CFor  related  matters  under  other  topicty  see  crott-referencee  after  analyeiej 

Analysis, 

I.  Necessity  of  Indictment  or  Presentment. 

^s>2.  Constitutional  and  statutory  provisions. 

3.  Oifenses  which  must  be  prosecuted  by  indictment 

4.  Proper  form  of  accusation. 

II.  Finding  and  Filing  of  Indictment  or  Presentment. 

^s»6.  Jurisdiction  of  court. 
11.  Return  and  filing  or  record, 

III.  Formal  Requisites  of  Indictment 
«=»27.  Commencement. 

30.  Presentment  or  accusation, 

32.  Conclusion. 
34.  Indorsements. 

IV.  Filing  and  Formal  Requisites  of  Information  or  Complaint. 

V.  Requisites  and  Sufficiency  of  Accusation. 

^S956.  Constitutional  requirements  as  to  accusation. 
57.  Statutory  provisions  as  to  statement  of  offense* 
71.  Certainty  and  particularity. 
82.  Codefendants. 
86.  Place  of  offense. 
88.  Intent. 

91.  Felonious  or  otherwise  unlawful  nature  of  act, 
97.  Separate  counts. 
99.  Reference  from  one  count  to  another. 

107.  Statutory  offenses. 

108.  Reference  to  or  recital  of  statute. 

110.  Language  of  statute. 

117.  Construction  in  general. 
121.  Bill  of  particulars. 

VI.  Joinder  of  Parties,  Offenses,  and  Counts,  Duplicity,  and  Election, 

^s»124.  Joinder  of  parties. 
125.' Duplicity. 

126.  Joinder  of  counts. 

127.  In  general. 

129. Different  offenses  in  same  transaction. 

132.  Election. 

VII.  Motion  to  Quash  or  Dismiss,  and  Demurrer. 

133.  Mode  of  making  objections  in  general. 

135.  Motion  to  quash  or  set  aside. 

136.  Nature  of  remedy. 

137.  Grounds. 

138.  Form  and  requisites  in  general. 

140.  Hearing  and  determination. 


TUe  Difiest  ie  compiled  oa  tlie  Key-Nnmber  System.    Fpr  explanation,  see  pase  ill. 
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VIII.  Amendment. 

<8=»  167.  Defects  cured  by  statute, 

IX.  Issues,  Proof,  and  Variance. 

165.  Matters  to  be  proved. 

166.  In  general. 

170.  Variance  between  allegations  and  proof. 

180.  Designation  of  persons  other  than  accused. 

X.  Conviction  of  Offense  Included  in  Charge. 

XI.  Waiver  of  Defects  and  Objections,  and  Aider  by  Verdict. 

193.  Defects  and  objections  which  may  be  cured  or  waived 

194.  Constitutional  and  statutory  provisions. 

195.  Waiver. 

196.  Objections  to  indictment  or  information, 

200.  Aider  by  verdict. 

202.  Defects  cured. 

203.  Verdict  on  good  and  bad  counts. 


Cross-Refer  en  ces. 


See  Grand  Jury. 

Condition  precedent  to  disbarment  proceedings, 
see  Attorney  and  Client,  ^==>50. 

Consolidation,  see  Criminal  I  aw,  ^=»619. 

Construction  of  federal  statute  on  quashing  in- 
dictment as  affecting  jurisdiction  of  supreme 
court,  see  Courts,  ^==»385(1^). 

Indorsement  of  names  of  witnesses,  see  Crim- 
inal I/aw,  ^=:>628.  v 

Necessity  and  sufficiency  of  indictment  to  au- 
thorize extradition,  see  Extradition,  ^=»32. 

Pleas  in  abatement,  see  Criminal  Law,  ^=»277- 
280. 

IVeliminary  complaint,  see  Criminal  Law,  ^=> 
208-211. 

Review  of  questions,  see  Criminal  Law,  ^=> 
1032,  1149.  1167. 

Service  of  copy  of  indictment  or  information 
before  trial,  see  Criminal  Law,  ^=:»627. 

Territorial  regulations,  see  Territories,  ^=^20. 

Against  particular  classes  of  persons. 
Congressmen,  see  United  States,  ^=»21. 


Officers  of  national  bank,  8e«  Banks  and  Bank- 
ing, ^=:>257. 

For,  particular  offenses. 
See- 
Banks  and  Banking,  <S=»257* 
Bigamy,  ^=:>3,  4. 
Bribery,  ^=>5,  6. 
Conspiracy,  ^=^43. 
Customs  Duties,  ^:»134. 
Elections,  <©=»328. 
Embezzlement,  ^=s>28-35. 
False   Personation,   «S=x4. 
Homicide.  «=>127-142. 
Intoxicating  Liquors,  ^=>199-223* 
Larceny,  ^^34. 
Obscenity,  <S=>12. 
Obstructing  Justice,  ^s»ll« 
Pensions,  ^=:»13. 
Perjury.  <e=>18-29. 
Post  Office,  «S=»48. 
Receiving  Stolen  Goods, 
Records,  ^=:»22. 
United  States,  (&=:»123. 


I.  NECESSITY  OF  INDIOTMElfT  OR 
PRESENTMENT. 


Due  process  of  law,  see  Constitutional  Law, 
265. 


^=:»2.   Oonstltntional  and  statutory  pro- 
▼Isloiis. 

See  27  Cent.  Dig.  Ind.  &  Inf.  88  4-S. 

The  5th  amendment  to  the  United  States 
constitution  applies  only  to  the  federal  govern- 
ment, and  not  to  that  of  the  states. — Eilenbeck- 
sr  V.  Plymouth  County  District  Court,  134  U. 
S.  31,  10  S.  Ct.  424,  33  ly.  Ed.  801. 

The  powers  of  local  government  exercised 
by  the  Cherokee  Nation  are  local  powers,  not 
created  by  the  constitution,  and  hence  are  not 
operated  upon  by  amendment  5  thereof,  re- 
quiring a  presentment  by  a  grand  jury  in  the 
case  of  a  capital  or  other  Infamous  crime.— Tal- 
ton  V.  Mayes,  163  U.  S.  376,  16  S.  Ct.  086,  41 
L.  Ed.  106. 

The  admission  into  the  Union  of  the  state 
of  Nebraska  "upon  an  equal  footing  with  the 
original  states  in  all  respects  whatsoever,"  by 
the  act  of  Congress  of  February  0,  1867,  though 
made  subject  to  the  condition  that  the  people 
adopt  ihe  Constitution  of  the  United  States,  did 
not  make  the  fifth  amendment  of  that  Constitu- 


tion, requiring  an  indictment  of  a  grand  Jury 
for  a  felony  case,  applicable  to  procedure  in  the 
courts  of  that  state.  Judgment  71  N.  W.  444, 
51  Neb.  581,  affirmed.— Bolln  v.  State  of  Ne- 
braska, 20  S.  Ct.  287,  176  U.  S.  83,  44  L.  Ed. 
382. 

^=>3«  Offenses  'whleh.  must  be  proseent* 
ed  by  indictment. 

See  27  Cent.  Dig.  -  Ind.  it  Inf.  88  9-23 ;    19  Cent. 
Dig.    Escape,    8   10. 

A  crime  punishable  by  imprisonment  pd* 
a  term  of  years  at  hard  labor  is  an  infamou* 
crime,  within  the  provision  of  the  fifth  ame.id- 
ment  of  the  constitution  of  the  United  Statp*. 
that  "no  person  shall  be  held  to  an'^wer  for 
a  capital  or  otherwise  infamous  crime,  unleu» 
on  a  presentment  or  indictment  of  a  grand 
jury."— Ex  parte  Wilson,  114  U.  S.  417,  5  S. 
Ct  035,  20  L.  Ed.  80. 

Passing  counterfeit  money  in  violation  oi 
Rev.  St.  U.  S.  §  5457,  being  punishable  by  fine 
or  by  imprisonment  at  hard  labor  for  a  term 
of  years,  or  both,  is  an  infamous  crime,  to  be 
prosecuted  solely  through  indictment,  pursuant 
to  article  5  of  the  amendments  to  the  constitu- 
tion of  the  United  States.— Ex  parte  Wilson,  114 
U.  S.  417,  5  S.  Ct.  035,  20  L.  Ed.  80 ;  United 
States  V.  Petit,  114  U.  S.  420.  5  S.  Ct.  1190, 
20  L.  Ed.  03. 


tSiip.Ct.Dl«.-Page  UOIJ         INDICTidENT  AND  INFORMATIOT^,  I-V 


66 


Conspiracy  to  commit  an  offense  against  the 
Tnited  States,  punishable  under  Rev.  St.  §  5440, 
by  fine  and  imprisonment  of  not  more  than  two 
years,  is  an  infamous  crime,  within  the  fifth 
amendment,  providing  that  no  person  shall  be 
held  to  answer  for  a  capital,  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  in* 
dictment  of  a  fcrand  jury.— Mackin  v.  United 
States,  117  U.  S.  348,  6  S.  Ct.  777,  29  L.  Ed. 
909. 

Imprisonment  in  a  state  prison  or  peniten- 
tiary, with  or  without  hard  labor,  is  an  infamous 
punishment,  and  the  crime  of  embezzuement  and 
makini?  false  entries  by  a  president  of  a  national 
bank  in  violation  of  Rev.  St.  §  5209.  being  pun- 
ishable by  such  imprisonment,  is  an  infamous 
offense,  within  the  meaning  of  the  fifth  amend- 
ment to  the  constitution,  for  which  the  accused 
can  be  held  only  on  pr^entment  or  indictment 
by  jrrand  jury.— United  States  v.  De  Walt,  128 
U.  S.  393,  9  S.  Ct.  Ill,  32  L.  Ed.  485. 

A  crime  which  is  made  punishable  by  im- 
prisonment in  the  state  prison  or  penitentiary 
is  an  infamous  crime,  though  the  accused  is  not 
to  be  sentenced  to  hard  labor. — In  re  Claasen, 
140  U.  S.  200,  11  S.  Ct  735,  35  L.  Ed.  409. 

Criminal  prosecution  for  an  infamous  crime 
against  the  United  States  cannot  be  commenced 
in  the  District  Court  of  the  United  States  for 
the  District  of  Porto  Rico  except  on  present- 
ment or  indictment  of  a  grand  jury,  in  view  6f 
thp  provision  of  Act  of  April  12,  1900,  c.  191, 
I  M  (31  Stat.  85),  that  such  court  shall  proceed 
in  the  same  manner  as  a  federal  Circuit  Court. 
—Crowley  v.  United  States,  24  S.  Ct.  731,  194 
U.  S.  461,  48  U  Ed.  1075. 

The  requirement  of  the  fifth  amendment  to 
the  federal  Constitution  that  infamous  crimes 
must  be  presented,  by  indictment  has  no  appli- 
cation to  the  Philippine  Islands.— Do wd ell  v. 
United  SUtes,  31  S.  Ct.  590,  221  U.  S.  325,  55 
L.  Ed.  753. 

^=>4.  Proper  form  of  aoonsatlon. 

See  27  Cent  Dig.  Ind.  A  Inf.  SS  3,  24-27. 

The  provision  of  Rev.  St.  §  1022,  authorizing 
certain  offenses  to  be  prosecuted  either  by  indict- 
ment or  by  information,  does  not  preclude  the 
prosecution  by  information  of  such  other  offenses 
as  may  be  so  prosecuted  consistently  with  the 
constitution  and  laws  of  the  United  States. — 
Ex  parte  Wilson,  114  U.  S.  417,  5  S.  Ct.  935. 
29  L.  Ed.  89. 

n.  FINBINO  AND  FII.INQ  OF  INDICT- 
MENT   OR   PRESENTMENT. 

.  Jvrladlotion  of  court. 

27  Cent.  Dig.  Ind.  it  Inf.  8S  29-33. 

Under  Act  July  12, 1894,  requiring  the  pros- 
ecution of  offenses  "arising  in  the  district,  of 
Minnesota**  to  be  had  in  the  division  of  the  dis* 
trict  **in  which  such  offenses  were  committed/' 
an  indictmentj  in  a  case  where  there  was  no 
formal  complaint  before  a  magistrate,  for  an  of- 
fense committed  in  one  division  and  returned  to 
the  court  heldi  in  another  after  the  date  of  the 
act,  was  void,  though  the  bill  of  indictment  and 
evidence  in  support  of  it  were  submitted  to  the 
grand  jury  before  that  date. — Post  v.  United 
States,  161  U.  S.  583,  16  S.  Ct.  611,  40  L.  Ed 

8ia 

^=>11*  Retnm  and  filing  dr  record. 

See  Tl  Cent.  Dig.  Ind.  it  Inf.  S9  62-75. 

Presentment  of  an  indictment  by  the  grand 
jury  in  a  body  is  not  required  by  Const.  IT.  S. 
Amend.  5,  and  a  failure  to  so  present  it  does  not 
go  to  the  jurisdiction  of  the  court.— Bree.se  v. 
I'nited  States,  33  S.  Ct.  1.  226  U.  S.  1,  57  L. 
Ed.  97. 


m.  FOBKAX.   BEQUISITES   OF  IN- 
DICTMENT. 

^=^27.   Commonoemeiit. 

See  27  Cent  Dig.  Ind.  it  Inf.  89  117-120. 

^=s>SO,  ^-.  Preaentmeiit  or  aoonsatioii. 

See  27  Cent.  Dig.  Ind.  &  Inf.  S  120. 

An  objection  that  an  indictment  recited 
that  it  was  presented  *'upon  the  oath"  of  the 
grand  jurors,  wh^^n  in  fact  it  was  presented  upon 
the  oath  of  all  but  one,  who  affirmed  instead  of 
making  oath,  is  a  merely  formal  defect,  without 
prejudice,  which  is  cured  by  the  provisions  of 
Rev.  St.  §  1025.— Bram  v.  United  States,  18  S. 
Ct.  183,  168  U.  S.  582,  42  L.  Ed.  568. 

^=»32.   Conolnaion. 

See  27  Cent  Dig.  Ind.  it  Inf.  ||  122-lSl;    4  Cent 
Dig.  Assault,  (  106. 

Omission  of  the  conclusions  to  a  count  that 
the  offense  charged  was  "contrary  to  the  form 
of  the  statutes  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United 
States,"  is  a  matter  of  form,  which  does  not 
tend  to  the  prejudice  of  the  defendant,  and  is 
therefore,  by  the  provisions  of  Rev.  St.  §  1025, 
to  be  disregarded. — Frisbie  v.  United  States,  157 
U.  S.  160,  15  S.  Ct.  586,  39  L.  Ed.  657. 

^=>34.  Indorsements. 

See  27  Cent  Dig.  Ind.  it  Inf.  Sff  138-148. 

It  is  advisable,  at  least,  that  an  indictment 
found  be  indorsed  "A  true  bill,"  and  signed  by 
the  foreman  of  the  grand  jury. — Frisbie  v.  Unit- 
ed States.  157  U.  S.  160,  15  S.  Ct.  586,  39  L. 
Ed.  657. 

IV.  fujno  and  formaii  requi- 

SITES   OF  INFORMATION   OR 
OOIIFLAINT. 

See  27  Cent  Dig.  Ind.  &  Inf.  S9  144-173. 

Self-executing  constitutional  provision,  see  Con- 
stitutional Law,  ^=s>20. 

V.   REQUISITES    AND    SUFFICIENOT 
OF  ACCUSATION. 

Allegation  of  intent  in  indictment  for  conspir- 
acy, see  Conspiracy,  ^=»43. 

Description  of  accused  in  complaint  charging 
falsi  ^cation  of  public  documents,  see  Records, 
<S=»22. 

Mailing  obscene  matter,  see  Post  Office,  ^=»48. 

Review  on  habeas  corpus,  see  Habeas  Corpus, 
<g=»30. 

^=»56.   ConatitntioiLal  requirements  as  to 
aoonsatiLon. 

See  27  Cent  D:^.  Ind.  A  Inf.  SS  175,  176. 

The  requirement  of  the  Philippine  Bill  of 
Rights,  that  the  accused  be  advised  of  the  na- 
ture and  cause  of  the  accusation  against  him,  is 
satisfied  where  such  complaint,  however  open  it 
may  be  to  criticism  on  demurrer,  supposing  the 
strict  rule  of  the  old  common  law  to  be  applied, 
leaves  no  doubt  in  the  mind  of  a  person  of  rudi- 
mentary intelligence  that  it  means  to  charge  the 
accused  with  the  falsification  of  documents, 
contrary  to  the  Philippine  Penal  Code. — Paraiso 
V.  United  States,  28  S.  Ct.  127.  207  U.  S.  368, 
52  L.  Ed.  249. 

Act  Aug.  23,  1012,  amendatory  of  Food  and 
Drugs  Act,  §  8,  providing  that  a  false  statement 
as  to  the  curative  properties  of  drugs  shall  con- 
stitute a  misbranding,  is  not  so  uncertain  that 
a  definite  charge  cannot  be  made  in  a  prosecu- 
tion as  required  by  Const  Amend.  6. — Seven 
Cases  v.  United  States,  36  S.  Ct  190,  239  U. 
S.  510,  GO  L.  Ed.  411. 


This  Digest  is  compiled  on  the  Key-Number  System.   For  explanation,  see  page  iii, 
Sup.Ct.Dig.— 76 
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^=»57.  Statutory  proTiiloiui  as  to  state- 
ment of  offense. 

See  27  Cent.  Dig.  Ind.  &  Inf.  88  177-179. 

Rev.  St.  f  1025,  providing  that  no  indict- 
ment in  a  federal  court  shall  he  deemed  insuffi- 
cient, nor  the  proceedings  thereon  he  affected, 
by  any  defect  in  matter  of  form  only,  which  shall 
not  tend  to  the  prejudice  of  defendant,  does 
not  dispense  with  the  requirement  of  section 
5396  that  an  indictment  for  perjury  shall  set 
forth  the  substance  of  the  offense  charged. — 
Markham  v.  United  States,  160  U.  S.  319,  16 
S.  Gt  288,  40  L.  Ed.  441. 

^=»71.   Certainty  and  partionlarity. 

See  27  Cent  Dig.  Ind.  A  Inf.  88  144,  174,  193,  194 : 
18  Cent.  Dig.  Bmbez.  8  88. 

Where  deceased  was  first  shot,  and  after- 
wards thrown  into  the  sea,  by  defendant,  an 
indictment  which  charges  both  acts  in  the  same 
count,  and  that  death  resulted  from  both  shoot- 
ing and  drowning,  is  not  objectionable  on  the 
ground  of  uncertainty. — Andersen  v.  United 
States,  18  S.  Ct.  689,  170  U.  S.  481,  42  L.  Ed. 
1116. 

The  accused  is  not  entitled  to  demand  that 
all  special  or  particular  means  employed  in 
the  commission  of  the  offense  should  be  more 
fully  set  out  in  the  indictment,  where  the 
words  of  such  indictment  directly,  and  with- 
out ambiguity,  disclose  all  the  elements  es- 
sential to  the  commission  of  the  offense  charg- 
ed.—Burton  V.  United  States,  26  S.  Ct.  688,  202 
U.  S.  344,  50  L.  Ed.  1057,  6  Ann.  Cas.  362. 

^=:>82.   Codefendants. 

See  27  Cent.  Dig.  Ind.  ft  Inf.  8  226. 

An  indictment  charging  several  defendants, 
jointly,  with  murder  by  striking,  beating,  and 
drowning,  need  not  show  which  one  or  more  of 
them  committed  the  alleged  assault. — St.  Clair 
V.  United  States,  154  U.  S.  134,  14  S.  Ct.  1002, 
38  L.  Ed.  936. 

^=»86.  Place  of  offense. 

See  27  Cent  Dig.  Ind.  ft  Inf.  88  230-243;  4  Cent. 
Dig.  Assault.  88  103,  112;  8  Cent.  Dig.  Burg.  8  33; 
24  Cent.  Dig.  Gaming.  8  221;  32  Cent.  Dig.  Lafc. 
8  100. 

An  indictment  in  the  circuit  court  for  the 
Eastern  district  of  Texas  for  a  murder  com- 
mitted in  the  Indian  Territory  sufKciently  nega- 
tives the  exception  to  the  jurisdiction  of  the 
court  contained  in  Kev.  St.  §  2146,  when  it 
charges  that  defendants  were  not  Indians,  nor 
citizens  of  the  Indian  Territory. — Westmore- 
land V.  United  States,  155  U.  S.  545,  15  S.  Ct. 
243,  39  L.  Ed.  255;  Wheeler  v.  Same,  159  U. 
S.  523, 16  S.  Ct.  93,  40  L.  Ed.  244. 

An  allegation  in  an  indictment  for  murder 
that  the  crime  was  committed  "within  the  Fort 
Worden  Military  Reservation,  a  place  under 
the  exclusive  jurisdiction  of  the  United  States," 
charges  with  sufficient  clearness  that  such  res- 
ervation was  under  t3ie  exclusive  jurisdiction  of 
the  United  States  at  the  time  of  the  murder.— 
(1910)  Holt  V.  United  States,  31  S.  Ct.  2,  218 
1;.  S.  245,  54  L.  Ed.  1021,  20  Ann.  Cas.  113S, 
affirming  judgment  United  States  v.  Holt  (C. 
C.  1909)  168  P.  141. 

The  exact  place  of  the  formation  of  a  con- 
spiracy to  use  the  mails  to  defraud,  denounced 
by  Rev.  St  f  5480  (U.  S.  Comp.  St.  1901,  p. 
3696),  need  not  be  stated  in  the  indictment 
which  lays  the  venue  in  the  place  where  an 
overt  act  was  committed. — Brown  v.  Elliott,  32 
S.  Ct.  812,  225  U.  S.  392.  56  L.  Ed.  1136. 

^=:»88.  Intent. 
See  27  Cent  Dig.  Ind.  ft  Inf.  86  266-258. 

Where  intent  is  of  the  essence  of  an  offense 
as  defined  in  the  statute,  it  must  be  averred  in 
an  indictment  for  such  offense.    Order  (D.  C.) 


United  States  v.  Green,  136  F.  618.  affirmed.— 
Green  v.  MacDougall,  26  S.  Ct  748,  199  U.  S. 
601,   50  L.   Ed.   328. 

^»91.  Felonious  or  otherwise  nnlawfnl 

natnre  of  act. 

See  27  Cent.  Dig.  Ind.  6  Inf.  88  261-265;  8  Cent 
Dig.  Burg.  8  85;  18  Cent  Dig.  Bmbez.  8  140:  23 
Cent.  Dig.  Forg.  8  61;  32  Cent.  Dig.  Larc.  8  60;  89 
Cent.  Dig.  Perj.  8  68;  46  Cent.  Dig.  Tresp.  8  176. 

Where  an  offense  is  created  hy  a  statute 
Vhich  does  not  use  the  word  "feloniously,"  an 
indictment  therefor  need  not  aver  felonious  in- 
tent.—Bannon  V.  United  States,  156  U.  S.  464, 
15  S.  Ct.  467,  39  L.  Ed.  494. 

An  indictment  under  Rev.  St.  §  5440,  as 
amended  by  Act  May  17.  1879  (21  Stat  4),  for 
a  conspiracy  to  commit  an  offense  against  the 
United  States,  need  not  allege  that  defendants 
''feloniously"  conspired^  as  Felonious  intent  is 
not  a  part  of  the  description  of  the  offense  in 
the  statute,  and  the  infamous  character  of  the 
punishment  affixed  does  not  of  itself  render  the 
offense  a  felony. — ^Id. 

An  indictment  for  murder  which  charges 
that  the  acts  constituting  the  assault  were 
made  feloniously  and  wit!h  malice  aforethought 
need  not  contain  such  allegations  in  the  pre- 
liminary averment  of  assault.— (1910)  Holt  v. 
United  States,  31  S.  Ct  2,  218  U.  S.  245,  54 
L.  Ed.  1021,  20  Ann.  Cas.  1138,  affirming  judg- 
ment United  States  v.  Holt  (C.  C.  1909)  168  F. 
141. 

^=^97.  Separate  oovnts. 

See  27  Cent.  Dig.  Ind.  ft  Inf.  88  269-271. 

^=»99«  •»—  Reference  from  one  oonnt  "to 
another. 

See  27  Cent  Dig.  Ind.  ft  Inf.  88  270,  270V&. 

A  reference  in  the  first  count  to  an  election 
held  for  representative  in  congress  may  be 
drawn  through  the  second  count  into  the  third 
by  the  words  "at  the  said  election,"  so  as  to 
make  the  third  count  sufficient,  although  the 
first  count  is  insufficient  in  another  particular. 
—Blitz  V.  United  States,  153  U.  S.  308,  14  S. 
Ct  924.  38  L.  Ed.  725. 

One  count  may,  to  avoid  repetition,  refer  to 
matter  in  a  previous  count;  and,  if  the  refer- 
ence is  sufficient  to  incorporate  such  matter 
into  the  count,  the  count  will  not  be  vitiated, 
even  where  the  previous  count  is  held  defective, 
or  is  rejected. — Blitz  v.  United  States,  153  U. 
S.  308,  14  S.  Ct.  924,  38  L.  Ed.  725;  Crain  v. 
Same,  162  U.  S.  625,  16  -S.  Ct  952,  40  L.  Ed. 
1097. 

^=:»107.   Statutory   offenses. 

See  27  Cent  Dig.  Ind.  A  Inf.  88  284-299;  2  Cent. 
Dig.  Anim.  8  96;  6  Cent  Dig.  Big.  88  22,  23;  8  Cent. 
Dig.  Breach  of  P.  8  S;  8  Cent.  Dig.  Brib.  8  5;  8 
Cent.  Dig.  Burg.  8  31 ;  10  Cent.  Dig.  Consp.  89  95, 
97;  17  Cent.  Dig.  Disorderly  C.  8  13;  17  Cent.  Dig. 
Distur.  of  Pub.  A.  99  8-10;  23  Cent.  Dig.  Forg.  88 
61,  64;  23  Cent.  Dig.  Fom.  8  3;  24  Cent.  Dig.  Gam- 
ing. 89  226.  260;  32  Cent.  Dig.  Land.  &  Ten.  8  1032; 
32  Cent  Dig.  Larc.  8  58;  33  Cent.  Dig.  Lotteries.  8 
SO;  SR  Cent  Dig.  Monop.  8  20;  42  Cent.  Dig.  Rec. 
S.  Goods.  8  10;    46  Cent.  Dig.  Tresp.  8  176. 

^=»108.  — ^  Reference   to   or  recital   of 
statute. 

See  27  Cent  Dig.  Ind.  A  Int  88  284.  286. 

An  indorsement  on  the  margin  of  an  indict- 
ment of  a  citation  of  a  statute,  is  not  a  part  of 
the  indictment  itself,  and  does  not  make  it  an 
indictment  under  that  statute  alone;  but  the  in- 
dictment will  be  good  if  it  states  an  offense  em- 
braced in  any  statute  then  in  force. — Williams 
V.  United  States,  18  S.  Ct  02,  168  U.  S.  382, 
42  L.  Ed.  509. 

^s>110.  «—  I«ansnage  of  statute. 

See  27  Cent  Dig.  Ind.  &  Inf.  99  289-294;  2  Cent 
Dig.  Anim.  8  95;  4  Cent  Dig.  Assault.  89  106.  108; 
6  Cent.  Dig.  Big.  8  22;  8  Cent.  Dig.  Breach  of  P.  8 
5;    8  Cent  Dig.  Brib.  8  6;    8  Cent.  Dig.  Burg.  8  31; 
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10  Cent  Dig.  Consp.  85  95,  97;  17  Cent.  Dig.  Dis- 
orderly C.  S  13;  17  Cent  Dig.  Dlstur.  of  Pub.  A.  88 
8-10;  23  Cent.  Dig.  Forg.  88  81.  64;  23  Cent.  Dig. 
Fern.  8  8;  24  Cent  Dig.  Oamlng,  89  226,  250;  32 
Cent  Dig.  L4ind.  &  Ten.  5  1032;  82  Cent  Dig.  Larc. 
f  68;  33  Cent  Dig.  Lotteries.  9  30;  35  Cent  Dig. 
Monop.  8  20;  37  Cent  Dig.  Neut  Laws,  8  15:  42 
Cent  Dig.  Rec.  S.  Goods,  8  10 ;  46  Cent  Dig.  Tresp. 
I  176. 

,An  indictment  under  Rev.  St  fi  3296,  for 
aiding  in  the  concealment  of  distilled  spirits  on 
which  the  tax  had  not  been  paid,  and  which 
bad  been  removed  to  a  place  other  than  the  dis- 
tillery warehouse  provided  by  law,  is  sufficiently 
certain  where  it  charges  the  offense  substan- 
tially in  the  language  of  the  statute,  and  need 
not  aver  that  there  was  a  warehouse  provided 
by  law  where  such  spirits  sftiould  have  been 
stored.— Pounds  v.  United  States,  18  S.  Ct  729, 
171  U.  S.  35,  43  Ia  Bd.  62. 

An  indictment,  under  Act  Feb.  8,  1875  (18 
Stat.  307)  f  16,  is  sufficient  which  charges,  in 
the  language  of  the  statute,  that  defendant,  at 
a  time  and  place  stated,  did  willfully,  unlaw- 
fully, and  feloniously  "carr^  on  the  business 
of  a  retail  liquor  dealer,  without  having  paid 
the  special  tax  therefor  as  required  by  law," 
without  more  particularly  defining  the  offense. — 
Ledbetter  ▼.  United  States,  18  S.  Ct.  774,  170 
U.  S.  606,  42  L.  Ed.  1162. 


17.   Coiiatn&otioii  in  general. 

See  27  Cent  Dig.  Ind.  ft  Inf.  8  810. 

Where  common-law  words  or  phrases  are 
used  in  an  indictment  or  information,  they  must 
be  given  their  common-law  meaning.  Order  (D. 
C.)  United  States  v.  Green,  136  F.  618,  affirm- 
ed.—Green  V.  MacDougall,  26  S.  Ct.  748,  190  U. 
S.  601.  50  L.  Ed.  328. 

Any  doubt  as  to  whether  the  allegations 
of  an  indictment  charging  a  conspiracy  to 
suborn  the  commission  of  perjury  in  proceed- 
ings to  purchase  public  land  under  the  timber 
and  atone  act  embrace  a  conspiracy  to  suborn 
perjury  in  respect  to  the  making  of  final  proofs, 
as  weU  as  in  making  the  original  applications, 
must  be  resolved  in  favor  of  the  accused. — Wil- 
liamson V.  United  States,  28  S.  Ct  163,  207  U. 
&  425,  52  L.  Ed.  278. 

C=>121.  Bill  of  partionlars. 

See  27  Cent  Dig.  Ind.  A  Inf.  88  316-320;  10  Cent 
Dig.  Consp.  8  83;  14  Cent  Dig.  Crim.  Law,  8  1378; 
24  Gent  Dig.  Qaming,  8  229;  32  Cent  Dig.  Libel,  8 
425u 

If  it  appears  at  the  trial  to  be  essential  in 
the  preparation  of  the  defense  to  an  indictment 
for  receiving^  stolen  property  that  defendant 
should  know  the  name  of  the  person  from 
whom  the  government  expects  to  prove  that 
the  property  was  received^  the  court  may  re- 
quire the  prosecution  to  give  a  bill  of  particu- 
lars.—Kirby  V.  United  States,  19  S.  Ct  574.  174 
U.  S.  47,  43  L.  Ed.  890. 

VX.   JOmDEK  OF  PABTTES,   OFFENS- 
ES, AUD  GOUNTS,  DtJPIilGITT, 
Ain>  EI«ECTI01f. 

Verdict  on  indictment  containing  several  counts, 
see  Criminal  Law,  ^=»878. 

^=9 124.  Joinder  of  parties. 

See  27  Cent  Dig.  Ind.  ft  Inf.  88  327-333 ;  4  Cent 
Dig.  Assault  8  113;  10  Cent  Dig.  Consp.  8  80;  18 
Cent  Dig.  Elections,  8  356;  24  Cent  Dig.  Oaming, 
9  231. 

Both  the  corporation  and  its  agents  may 
be  joined  in  an  indictment  for  violating  the 
provisions  of  Elkins  Act  Feb.  19,  1903,  c.  708, 
32  Stat  847  (U.  S.  Comp.  St.  Supp.  1907.  p. 
880),  against  rebates,  under  which  the  commis- 
sion by  corporate  officers  or  agents,  acting  with- 
in the  scope  of  their  employment,  of  criminal 
violations  of  the  provisions  of  that  act,  is  im- 


puted to  the  corporation,  and  the  corporation 
subjected  to  criminal  prosecution  therefor. 
Judgment  (C.  C.  1906)  United  States  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  146  F.  298,  affirm- 
ed.—New  York  Cent.  &  H.  R.  R.  Co.  v.  United 
States,  29  S.  Ct  304,  212  U.  S.  481,  53  L.  Ed. 
613. 

e=>125.  Duplicity. 

See  27  Cent.  Dig.  Ind.  ft  Inf.  88  334-100;  1  Cent 
Dig.  Adulteration.  8  26;  l  Cent  Dig.  Adultery,  8  17; 
2  Cent  Dig.  Anim.  S  HI;  4  Gent  Dig.  Arson.  8  33; 
4  Cent.  Dig.  Assault,  8  114;  10  Cent  Dig.  Consp.  8 
81;  18  Cent  Dig.  Elections.  8  356;  24  Cent.  Dig. 
Gaming,  88  224,  232;  25  Cent  Dig.  High.  8  449;  32 
Cent.  Dig.  Libel,  8  418:  87  Cent  Dig.  NUis.  8  206; 
42  Cent  Dig.  R.  R.  8  784. 

A  count  based  on  Rev.  St  §  5421,  is  not 
bad  for  duplicity  because  it  charges  that  de- 
fendant did  "make,  counterfeit,  forge,  and  cause 
to  be  made,  counterfeited,  and  forged,  a  certain 
false  affidavit,"  etc.,  for  the  purpose  of  defraud- 
ing the  United  States  by  obtaining  pension  mon- 
ey, etc.— Crain  v.  United  States,  162  U.  S.  625, 
16  S.  Ct  952,  40  L.  Ed.  1097. 

The  inclusion  of  more  than  one  offense  in 
the  same  count  of  the  indictment  is  not  ground 
for  disturbing  the  verdict  if  the  jury  were  ex- 
pressly told  that  there  could  be  a  conviction  of 
only  one  of  such  offenses.— Wiborg  v.  United 
States,  163  U.  S.  632.  16  S.  Ct  1127,  1197,  41 
L.  Ed.  289,  affirming  judgment  United  States 
V.  Wiborg,  73  F.  159. 

Where  deceased  was  first  shot,  and  after- 
wards thrown  into  the  sea,  by  defendant,  an 
indictment  which  charges  both  acts  in  the  same 
count,  and  that  death  resulted  from  both  shoot- 
ing and  drowning,  is  not  objectionable  on  the 
ground  of  duplicity.— Andersen  v.  United  States, 
18  S.  Ct  689,  170  U.  S.  481,  42  L.  Ed.  1116. 

^=:»12^6.   Joinder  of  oonnts. 

See  27  Cent  Dig.  Ind.  A  Inf.  88  401-424;  4  Cent. 
Dig.  Arson,  8  83;  18  Cent  Dig.  Bmbez.  8  89;  24 
Cent.  Dig.  Gaming,  8  233. 


<Ss»127. 


In  general. 


See  27  Cent  Dig.  Ind.  A  Inf.  88  401,  402;    4  Cent. 
Dig.  Arson,  8  33. 

Crimes  against  the  United  States  committed 
in  Alaska,  and  not  included  in  offenses  containeil 
in  the  Alaskan  Penal  Code,  such  as  violations  of 
Rev.  St  §  5209  (U.  S.  Comp.  St  1901,  p.  3497) 
relating  to  national  banks,  are  governed  by  Code 
Ce.  Proc.  Alaska,  §  43,  relating  to  indictments 
rather  than  by  Rev.  St  §  1024  (U.  S.  Comp..  St 
1901,  p.  720),  permitting  joinder  in  one  indict- 
ment of  separate  charges  arising  out  of  the  samo 
transaction  or  offense. — Summers  v.  United 
States,  34  S.  Ct.  38,  231  U.  S.  92,  58  L.  Ed. 
137,  reversing  judgment  202  F.  457,  120  C.  C.  A. 
563,  rehearing  denied  204  F.  976,  123  C.  C.  A. 
298. 

A  retrospective  operation  which  would  vali- 
date indictments  found  before  its  enactment, 
will  not  be  given  to  Alaska  Act  of  April  26, 1913, 
amending  Code  Cr.  Proc.  Alaska,  §  43,  so  as  to 
permit  joinder  of  two  or  more  crimes  of  the 
same  class  in  one  indictment  in  separate  counts. 
-Id. 

^=»129«  ^-«  Different    offenses   in   same 
transaotion. 

See  27  Cent  Dig.  Ind.   &  Int  88  414-418;    4  Cent 
Dig.  Arson.  8  83;    18  Cent  Dig.  Elections,  8  336. 

Under  Rev.  St  §  1024,  it  is  proper  to  join 
in  one  indictment  a  count  for  willfully  and  un- 
lawfully presenting  a  fraudulent  claim  against 
the  United  States,  and  a  second  count  for  will- 
fully and  unlawfully  using  a  false  affidavit  in 
the  presentation  of  the  fraudulent  claim  against 
the  United  States.— Ingraham  v.  United  States, 
155  U,  S:  434,  15  S.  Ct  148,  39  L.  Ed.  213. 
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^=»132.   Eleotion. 

See  27  Cent  Dig.  Ind.  &  Inf.  SS  426-447,  449-453;  4 
Cent.  Dig.  AHsaiiTt.  S  114;  6  Cent.  Dig.  Big.  i  82; 
18  Cent.  Dig.  Elections.  |  856;  23  Cent.  Dig.  Forg.  S 
122;    24  Cent.  Dig.  Gaming.  8  234. 

The  joinder,  in  separate  counts  of  the  same 
indictment,  of  different  felonies  of  the  same 
grade  and  class,  and  subject  to  the  same  punish- 
ment, does  not  of  itself  compel  the  court  to  re- 
quire an  election  between  them,  but  the  matter 
rests  in  the  court's  discretion,  provided  the  ac- 
cused be  not  actually  embarrassed  in  his  de- 
fense by  a  multiplicity  of  charges  to  be  tried 
by  one  jury. — Pointer  v.  United  States,  151  U. 
S.  396,  U.S.  Ot.  410,  38  L.  Ed.  208. 

There  is  no  error  in  refusing  to  compel  an 
election  between  two  murders  charged  in  sepa- 
rate counts  of  the  same  indictment,  when  it  ap- 
pears that  they  were  so  closely  connected  in  re- 
spect of  time,  place,  and  occasion  that  it  is  diffi- 
cult, if  not  impossible,  to  separate  the  proof 
of  one  from  the  proof  of  the  other.— Id. 

Where  one  count  charges  the  murder  to  have 
been  committed  with  a  gun,  and  another  charges 
it  to  have  been  committed  "with  a  certain  blunt 
instrument,"  and  there  is  evidence  that  deceased 
was  shot  in  the  forehead,  and  also  hit  on  the 
head  with  a  hammer,  the  question  whether  the 
prosecution  shall  be  compelled  to  elect  betweeb 
the  counts  is  a  matter  purely  within  the  court's 
discretion.— Pierce  v.  United  States,  160  U.  S. 
355,  16  S.  Ct.  321,  40  L.  Ed.  454. 

VII.  MOTION  TO  QtJASH  OR  DISMISS, 
AND  DEMtJRBEiU 

Review  of  decisions,  see — 
Courts,  «S=»385(1%). 
Criminal  Law,  ^=»1149. 

fl 

^=»ld3.  Mode   ot  makliig   objections  In 
'    general. 

See  27  Cent  Dig.  Ind.  ft  Inf.  99  464-468;    24  Cent 
Dig.   Gaming.   8  220. 

A  motion  to  quash  an  indictment  against 
a  negro  because  it  was  found  by  a  grand  jury 
from  which  all  persons  of  the  African  race  had 
been  excluded  because  of  their  race  or  color, 
when  made  before  arraignment,  and  when  there 
had  been  no  opportunity  to  challenge  the  array 
because  the  grand  jury  had  been  impaneled  be- 
fore the  offense  was  committed,  was  a  proper 
and  timely  mode  of  presenting  the  fundamental 
objection  to  such  indictment,  under  the  Consti- 
tution and  laws  of  the  United  States,  because 
of  such  exclusion,  although  the  state  statute 
does  not  provide  for  quashing  an  indictment  on 
such  ground.  Judgment  46  S.  W.  236,  39  Tex. 
Cr.  App.  345,  48  S.  W.  508,  reversed.— Carter 
V.  State  of  Texas,  20  S.  Ct  687,  177  U.  S.  442, 
44  L.  Ed.  839. 

^=s>135.  Motion  to  quash  or  set  aside. 

See  27  Cent   Dig.  Ind.  &  Inf.  SS  470-487. 

^s>136.  —^  Nature  of  remedy. 

See  27  Cent  Dig.  Ind.  ft  Inf.  SS  470.  471. 

A  motion  to  quash  an  indictment  is  ordi- 
narily addressed  to  the  discretion  of  the  court. — 
Durlnnd  v.  United  States,  161  U.  8.  306,  16  S. 
Ct  508,  40  L.  Ed.  709. 

^=5>137.  ^.^  Grounds. 

See  27  Cent  Dig.  Ind.  ft  Inf.  |5  480-487. 

An  indictment  need  not  be  quashed  because 
the  grand  jury  considered  testimony  of  admis- 
sions by  the  prisoner  which  were  obtained  under 
circumstances  that  made  them  incompetent. — 
(1910)  Holt  V.  United  States.  31  S.  Ct  2,  21S 
U.  S.  245,  54  L.  Ed.  1021,  20  Ann.  Cas.  1138, 
affirming  judgment  United  States  v.  Holt  (C.  C. 
1909)  1G8  F.  141, 


—  Form  toki  requisites  in  gen« 
oral. 

See  27  Cent  Dig.  Ind.  ft  Inf.  |  472. 

The  denial  of  a  motion  to  quash  an  indict- 
ment, and  the  overruling  of  challenges  to  the 
array  of  jurors,  which  raise  the  objection  that 
negroes  were  discriminated  against  in  the  se- 
lection of  grand  and  petit  jurors,  is  not  error, 
where  no  evidence  is  received  or  offered  in  sup- 
port of  such  charge  except  defendants'  affidavit 
attached  to  the  motion  to  quash,  stating  that 
the  facts  set  up  in  such  motion,  are  true  "to 
their  best  knowledge,  information,  and  belief.** 
Judgment  30  So.  685,  43  Fla.  446,  affirmed.— 
Tarrance  v.  State  of  Florida,  23  S.  Ct  402, 
188  U.  S.  519,  47  L.  Ed.  572. 

^=>140.  —  Hearing;  and  determination. 

See  27  Cent.  Dig.  Ind.  ft  Inf.  SS  474.  475.  478. 

A  motion  to  quash  an  indictment  for  irregu- 
larity in  the  selection  of  grand  jurors,  as  for  al- 
leged discrimination  against  colored  persons,  is 
properly  overruled  where  no  evidence  of  the 
facts  alleged  is  offered,  except  the  statements 
made  in  the  motion  itself,  verified  by  defendant 
"to  the  best  of  his  knowledge  and  belief."— 
Smith  V.  State  of  Mississippi,  162  U.  S.  592,  16 
S.  Ct.  900,  40  L.  Ed.  1082. 

Vin.  AMENBlCElfT. 

^»167.   Defects  cured  by  statute. 

See  27  Cent.   Dig.  Ind.  ft  Inf.   S  504. 

The  fifth  amendment  to  the  United  States 
constitution,  providing  that  "no  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  infa- 
mous crime  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury,"  forbids  the  making  of  a 
change  or  amendment  in  the  body  of  an  indict- 
ment, after  it  has  been  filed,  by  order  of  court  or 
by  the  prosecuting  attorney,  without  resubmit- 
ting the  indictment  to  the  grand  jury,  although 
the  change  is  only  in  striking  out  surplus  words. 
— EJx  parte  Bain,  121  U.  S.  1,  7  S.  Ct.  781,  30  L. 
Ed.  849. 

Objections  that  an  indictment  failed  to  show 
the  organization  of  the  court,  or  who  were  pres- 
ent as  constituent  parts  thereof,  when  the  in- 
dictment was  returned;  that  there  was  no  ex- 
press recital  that  it  was  found  by  the  concur- 
rence of  12  jurors;  and  that  it  was  signed  by 
the  assistant  district  attorney  instead  of  by  the 
attorney  himself, — are  immaterial,  under  Rev. 
St.  §  1025,  when  the  record  shows  that,  at  a 
term  of  the  district  court,  the  grand  jurors  of 
the  United  States  in  and  for  said  district  came 
into  open  court,  and,  through  their  foreman, 
presented  the  bill  of  indictment,  indorsed  "A 
true  bill,"  with  the  signature  of  the  foreman  im- 
mediately thereunder.— Caha  v.  .United  States, 
152  U.  S.  211,  14  S.  Ct.  513,  38  L.  Ed.  415. 

ix.  isstnss.  PROOF,  and  variance. 

In  prosecutions  for  particular  offenses* 

Banks  and  Banking,  ^=s>257. 
Embezzlement,  $=:»35. 
Homicide,  ^=»142. 
Intoxicating  Liquors,  ^=»223. 
Prostitution,  ^=>3. 

^=s>165.  Matters  to  be  proved. 

See  27  Cent  Dig.  Ind.  ft  Inf.  fi}  627-634. 

^==>166.  ^—  In  general. 

See  27  Cent.  Dig.  Ind.  ft  Inf.  {f  627-630.  632.  6SS. 

Where  an  indictment  under  Rev.  St.  $  5200, 
against  a  president  of  a  national  bank  and  oth- 
ers, for  misapplying  the  funds  of  the  bank,  avers 
that  such  funds  were  misapplied  w^ith^  intent 
to  convert  the  same  to  the  use  of  a  certain  com- 
pany, ''and  to  other  persons  to  the  grand  jury 
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unknown/*  the  government  need  not  prove  want 
of  knowledge  in  the  grand  jury  as  to  such  per- 
sons; and,  in  the  absence  of  evidence  on  the 
subject,  the  verity  of  the  averment  will  be  pre- 
sumed.—Coffin  V.  United  States,  156  U.  S.  432, 

15  S.  Ct.  394,  39  L.  Ed.  481. 

^=>17iK  Variance    between    allesations 
and  proof. 

See  27  Cent.  Dig.  Ind.  ft  Inf.   tS  636-674. 

^=»180.  — «  DesiKnation  ot  persons  otln^ 
er  than  aeonsed. 

See  27  Cent  Dig.  Ind.  ft  Inf.  ({  661-566. 

In  an  indictment  for  embezzling  the  funds 
of  a  national  bank  whose  real  name  is  "Na- 
tional Granite  State  Bank  of  Exeter,"  the  omis- 
sion of  the  word's  "of  Exeter"  is  not  a  f^tal 
variance;  it  being  further  alleged  that  the  bank 
carried  on  business  at  Exeter,  which  was  the 
fact.— Putnam  v.  United  States,  162  U.  S.  687, 

16  S.  Ct.  923,  40  L.  Ed.  1118. 

A  double  variance  between  the  name  by 
which  the  woman  transported  contrary  to  White 
Slave  Act  June  25,  1910,  was  called  in  the  in- 
dictment, and  the  name  known  to  defendant, 
and  her  real  name,  held  not  fatal. — Bennett  v. 
United  States,  33  S.  Ct.  288,  227  U.  S.  333,  57 
L.  £d.  531,  affirming  judgment  194  F.  630,  114 
C.  C.  A.  402. 

X.   CONTIOTIOlf    OF    OFFENSE   IN- 
GIiUDEB   IN   CHARGE. 

See  27  Cent.  Dig.  Ind.  ft  Inf.  li  675-625. 

Conviction  of  different  offense  included  in  same 
act  as  bar  to  subsequent  prosecution^  see 
Criminal  Law,  <S=»200. 

ZI.  -WATVER   OF  DEFECTS  AND  OB. 
JEOTXON8,  AND  AIDEB  BT 

^=>193.   Defects    and    objeetions    w]iilol& 
may  be  onred  or  -waiTod* 

See  27  Cent  Dig.  Ind.  &  Inf.  9  626. 

Omission  of  any  averment  in  indictment 
charging  a  conspiracy  to  introduce  liquors  into 
the  Indian  territory,  that  the  conspiracy  was  to 
introduce  such  liquors  from  without  the  state, 
is  not  a  defect  in  form  to  be  ignored  under  Rev. 
St.  S  1025. — Joplin  Mercantile  Co.  v.  United 
States,  35  S.  Ct.  291,  236  U.  ^.  531,  59  I/.  Ed. 
705,  affirming  judgment  213  F.  926,  131  C.  C. 
A.   160. 

C=:»194.    Constitutional     and     statutory 
provisions. 

See  27  Cent.  Dig.  Ind.  ft  Inf.  5  627. 

Delivery  of  an  indictment  to  the  court  by  the 
foreman  of  the  grand  jury  in  the  absence  of 
the  erand  jurors  is  a  matter  of  form  only,  with- 
in Rev.  St.  §  1025  (U.  S.  Comp.  St.  1901,  p. 
720).— Breese  v.  United  States,  33  S.  Ct.  1,  226 
U.  S.  1.  57  L.  Ed.  97, 

^=>195.  "WaiTor. 

See  27  Cent.  Dig.  Ind.  ft  Inf.  ||  628-638;    6  Cent. 
Dig.  Big.  S  33. 

<^=>106.  — -  Objections  to  indictment  or 
information. 

See  ?7  Cent.  Dig.  Ind.  ft  Inf.  fifi  628-635;    6  Cent 
Dfg.  Big.  8  33;    8  Cent.  Dig.  Burg,  i  39. 

Though  Act  Cong.  March  22,  1882,  c.  47  (22 
Stat.  31)  §  3,  makes  the  offense  of  polygamy 
punishable  %vhen  committed  by  a  male  person, 
a  defendant  who  pleads  to  an  indictment  con- 
taining no  allegation  that  the  defendant  was 
a  male  person,  instead  of  demurring  there- 
to, it  will  be  held,  under  Cr.  Proc.  Act  Utah 
(Laws  1878,  p.  91)  §  200,  requiring  objections 
appearing  on  the  face  of  the  indictment  to  be 


taken  by  demurrer,  to  have  understood  that,  as 
the  offense  could  only  be  committed  by  a.  male 
person,  the  charge  was  against  a  male  person, 
and  not  to  have  been  prejudiced  in  respect  to 
any  substantial  right. — Cannon  v.  United  States, 
116  U.  S.  55,  6  S.  Ct.  278,  29  L.  Ed.  561,  af- 
firming 4  Utah,  122,  7  Pac.  369. 

An  objection  to  an  indictment  that  it  has  not 
the  indorsement  "A  true  bill,"  signed  by  the 
foreman  of  the  grand  jury,  is  waived  unless 
made  when  defendant  is  called .  on  to  plead,  as 
the  defect  does  not  go  to  the  substance  of  the 
charge,  but  only  to  the  form. — Frisfeie  v.  United 
States,  157  U.  S.  160,  15  S.  Ct.  586,  39  L.  Ed. 
657. 

Mere  formal  objections  to  the  indictment, 
not  affecting  substantial  rights  of  the  accused, 
are  too  late  when  not  specifically  pointed  out  in 
the  demurrer,  or  otherwise  taken  advantage  of 
upon  the  trial.— Holmgren  v.  t^nited  States,  30 
S.  Ct.  588,  217  TJ.  S.  509,  54  L.  Ed.  861,  19 
Ann.  Cas.  778,  affirming  judgment  (1907)  156 
F.  439,  84  C.  C.  A.  301. 

Any  right  to  have  an  indictment  quashed  on 
motion  because  the  foreman  of  the  grand  jury 
delivered  it  to  the  court  in  the  absence  of  the 
other  grand  jurors  was  waived  on  failure  to 
raise  the  question  until  after  the  term  and  de- 
nial of  a  motion  to  quash  on  other  grounds. — 
Breese  v.  United  States,  33  S.  Ct.  1,  226  U.  S. 
1,  57  L.  Ed.  97. 

^=s»200.  Aider  by  Tordict. 

See  27  Cent.  Dig.  Ind.  ft  Inf.  fi(  639-656;  4  Cent. 
Pig.   Assault.    S   t26. 

^=:»202.  «^  Defects  cnred. 

See  27  Cent.  Dig.  Ind.  ft  Inf.  §8  640-650;  4  Cent. 
Dig.  Assault.  S  125 ;  6  Cent.  Dig.  Big.  S  33 ;  29  Cent 
D|g.  Int.  Llq.  S  236. 

An  objection  that  an  indictment  charges  more 
than  one  offense  in  the  same  count  cannot  be 
raised  for  the  first  time  after  verdict,  by  mo- 
tion in  arrest. — Connors  v.  United  States,  158  U. 
S.  408,  15  S.  Ct.  951,  39  L.  Ed.  1033. 

The  objection  that  the  indictment  includes 
various  offenses  cannot  be  taken  after  verdict. — 
Durland  v.  United  States,  161  U.  S.  306,  16  S. 
Ct.  508,  40  L.  Ed.  709. 

An  indictment  for  violating  the  national 
banking  laws  averred  that  the  bank  in  question 
had  been  ''heretofore"  created  and  organized 
under  the  laws  of  the  United  States.  Held,  that 
even  if  it  were  assumed  that  the  word  should 
have  been  "theretofore,"  in  order  to  make  it  cer- 
tain that  the  bank  had  been  incorporated  prior 
to  the  finding  of  the  indictment,  the  result  was 
only  an  imperfect  statement  of  what  the  law 
implies  to  be  true  after  verdict. — Coffin  v.  Unit- 
ed States,  162  U.  S.  664,  16  S.  Ct.  943,  40  L. 
Ed.  1109. 

A  charge  that  defendant  "knowingly  de- 
posited" in  the  mails  a  printed  book,  etc.,  "the 
character  of  which  is  so  obscene,  lewd,  and 
lascivious"  that  it  would  be  offensive  to  set  it 
forth  in  the  indictment,  sufficiently  charges,  aft- 
er verdict,  both  that  the  book  is  in  fact  obscene, 
etc.,  and  that  defendant  knew  it  to  be  so. — 
Price  V.  United  States,  17  S.  Ct.  366,  165  U.  S. 
311,  41  L.  Ed.  727. 

An  allegation  (hat  an  offense  was  commit- 
ted on  the  " '  day"  of  the  month  in  which 

the  indictment  was  found  does  not  render  it 
fatally  defective  after  verdict. — Ledbetter  v. 
United  States,  18  S.  Ct.  774,  170  U.  S.  606,  42 
L.  Ed.  1162. 

An  indicement  will  not  be  held  bad  on  mo- 
tion in  arrest  of  judgment  because  the  only 
venue  stated  is  to  aver  the  county  in  which  the 
offense  was  committed,  and  that  it  was  within 
the  jurisdiction  of  the  court. — Id. 
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— «-  Verdiot   on   good   and   bad 
oonnts. 

See  27  Cent.   Dig.  Ind.  ft  Inf.  Sl  651-656. 

Where  the  information  contains  several 
counts,  and  there  is  a  general  verdict  for  the 
informants,  and  no  motion  is  made  to  have  the 
government  elect  on  which  of  the  counts  it 
claims  a  verdict,  and  on  appeal  it  appears  that 
the  bill  of  exceptions  does  not  contain  all  the 
evidence,  it  is  sufficient  if  any  one  of  the  counts 
is  good.— Friedenstein  v.  United  States,  125  U. 
S.  224,  8  S.  Ct.  838,  31  L.  Ed.  736. 

A  general  verdict  and  judgment  on  an  in- 
dictment containing  several  counts  cannot  be  re- 
versed on  error  if  any  one  of  the  counts  is  suffi- 
cient to  sustain  the  judgment,  since,  in  the  ab- 
sence of  anything  in  the  record  to  show  the 
contrary,  it  will  be  presumed  that  the  sentence 
was  based  on  the  good  count  alone.— Claassen  ▼. 
United  States,  142  U.  S.  140,  12  S.  Ct.  169,  35 
L.  Ed.  966. 

Where  one  good  count  of  an  indictment  is 
sufficient  to  sustain  the  judgment,  it  is  immate- 
rial whether  the  others  alleged  a  scienter.— Dun- 
bar V.  United  States,  156  U.  S.  185,  15  S.  Ct. 
325,  39  L.  Ed.  390,  affirming  judgment  (D.  C.) 
United  Sutes  T«  Dunbar,  60  F.  75. 


One  good  count  in  an  indictment  containing 
several  counts  will  support  a  general  convic- 
tion.—Powers  V.  United  States,  32  S.  Ot  281, 
223  U.  S.  303,  56  L.  Ed.  448. 

INDISPENSABLE  PARTIES. 

See- 
Equity,  ^=s>96. 
Parties,  «=»28,  29. 

INDORSEMENT. 

See — 
Criminal  Law,  ^=>628. 
Indictment  and  Information,  ^=»34» 

INDUCEMENT. 

Se«  Contracts,  «=948-88. 

INDUSTRIAL  SPUR  TRACKS. 

Carrier's  charges,  see  Carriers,  ^s»26. 
Regulations  by  interstate  commerce  commission, 
see  Commerce,  ^=985. 


INFANTS. 


Scope-Note. 

[INCLUDES  persons  not  of  full  age;  their  rights  and  disabilities  In  general;  judicial 
coDtrol  and  protection  of  their  persons  and  property;  and  legal  proceedings  affecting  them. 
£For  related  matters  under  other  topics,  see  cross -references  after  analyeisJ 


Analysis. 
L  Disabilities  in  General. 

[No  paragraphs  or  references  in  this  Digest     But  see  27  Cent  Dig.  Infants,  ft 
•      1-12.] 

II.  Custody  and  Protection. 

[No  paragraphs  or  references  in  this  Digest    But  see  27  Cent  Dig.  Infants,  {{ 
13-20.] 

III.  Property  and  Conveyances. 
C=s>dl.  Avoidance. 

36.  Sale,  mortgage,  or  lease  under  order  of  court, 

37. In  general. 

39.  Proceedings. 

IV.  Contracts. 
^=*58.  Avoidance. 

V.  Torts. 

[No  paragraphs  or  references  In  this  Digest     But  see  27  Cent.  Dig.  Infants,  IS 
161-170.] 

VI.  Crimes. 

[No  paragraphs  or  references  In  this  Digest    But  see  27  Cent  Dig.  Infants.  U 
171-177.] 

VII.  Actions. 

^s>73.  Jurisdiction  and  powers  of  courts. 
74.  Parties. 

76.  Guardian  ad  litem  or  next  friend, 
80.  Proceedings  for  appointment. 

84.  Rights  and  powers. 

85.  Duties  and  liabilities. 
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VII.  Actions — Continued. 
89.  Process. 
'90.  Appearance  and  representation  by  attorney. 

91.  Pleading. 

92.  In  general. 

95. Effect  of  admissions  as  against  infant 

102.  Trial. 

104.  Judgment. 

105.  In  general. 

107.  On  consent,  offer,  or  admission. 

112.  Collateral  attack. 


115.  Appeal  and  Error. 


Cross-References, 


See- 
Adoption. 

Guardian  and  Ward. 
Indiana,  ^=>15. 
Parent  and  Child. 

As  citizens,  see  Citizens,  ^s»9. 
Contributory  negligence  of  children,  see  Negli- 
gence, ^=»85. 


Contributory  negligence  of  parent  or  custodian 
imputable  to  child,  see  Nep^ligence,  ^=>94-96. 

Domicile  of  infant,  see  Domicile,  ^s»5. 

Enlistment  in  army,  see  Army  and  Navy,  ^=»19. 

Infancy  as  affecting  limitation  of  actions,  see 
Limitation  of  Actions,  ^=s>72. 

Naturalization,  see  Aliens,  ^=»63,  70. 


I.   DISABILITIES  IN  GENERAI.. 

[No  paragraphs  or  references  in  this  Digest.    But 
27  Cent.  Dig.  Infants,  98  1-12.] 


n.  OUSTOBT  Ain>  PROTECTION. 

[No  paragrapbB  or  references  in  this  Digest.    But 
see  27  Cent.  Dig.  Infants,  5S  13-20.] 

m.   PBOPEBTT  AND  CONVETAHCES. 

Gstoppel  of  sureties  on  bond  of  trustee  to  make 
sale,  see  Estoppel,  ^=i»32. 


AToidaaoe. 

See  27  Cent  Dig.  Infants.  99  ^  46.  60-63. 

A  minor  who  obtained  a  loan,  secured  by 
a  trust  deed  on  her  property,  the  proceeds  of 
which  were  to  be  used,  and  were  used,  in  pay- 
ing off  prior  incumbrances,  and  in  making  sub- 
stantial improvements  on  the  property,  cannot, 
by  a  disaffirmance  on  reaching  her  majority,  the 
property  being  still  held  by  her,  deprive  the 
lender  of  the  right  to  enforce  the  security  to 
the  extent  of  the  incumbrances  satisfied  from 
the  loan,  with  interest;  and  also  for  the  re- 
mainder, used  in  making  improvements,  after 
paying  defendant  the  value  of  the  property 
without  the  improvements.— MacGreal  v.  Tay- 
lor, 17  S.  Ct  961,  167  U.  S.  688,  42  L.  Ed.  326. 

^=»36.   ftale,  mortsas®*  or  lease  under  or* 
der  of  oonrt. 

See  tl  Gent  Dig.  Infants,  99  82-97. 

^=>37.  "—  In  generaL 

See  27  Cent.  Dig.  Infants.  99  82,  88.  97. 

No  rights  conflicting  with  the  title' of  an  in- 
fant as  sole  heir  to  father's  realty  in  Porto 
Kico  could  be  created  by  private  sale  by  widow 
and  guardian  ad  litem  in  extrajudicial  partition 
proceedings  to  pay  a  debt  of  the  estate.— Long- 
pr6  T.  Dias,  85  S.  Ct  731,  237  U.  S.  512,  59  £. 
Ed.  1080. 

^=»30.  ^..  Prooeedinca. 

See  27  Cent  Dig.  InfanU.  99  85-89. 

A  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  for  the  sale  of  an  infant's 
real  prop^erty  for  purposes  of  reinvestment,  made 
with  jurisdiction  over  the  res  and  of  the  par- 
lies, is  not  open  to  collateral  attack,  even  though 
the  court  erred  in  holding  that  a  case  had  been 
made,    either   under   its   inherent   power  as  a 


court  of  equity,  or  its  statutory  authority.— 
(1910)  United  States,  to  Use  of  Hine  v.  Morse, 
31  S.  Ct  37.  218  U.  S.  493,  54  Ix  Ed.  1123,  21 
Ann.  Cas.  782,  reversing  judgment  (1908)  31 
App.  D.  C.  433. 

IV.  CONTRAOT8. 

^=»58«  Avoldanoe. 
Bee  27  Cent  Dig.  Infants.  99  149-160. 

It  is  not  a  condition  of  the  disaffirmance 
by  an  infant  of  a  contract  made  during  infancy 
that  he  shall  return  the  consideration  received 
by  him,  if,  prior  to  such  disaffirmance  and  dur- 
ing infancy,  the  specific  thing  received  has  been 
disposed  of.  wasted,  or  consumed,  and  cannot  be 
returned.— MacGreal  v.  Taylor,  17  S.  Ct  961, 
167  U.  R  688,  42  L.  Ed.  326. 

V.  TORTS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  27  Cent  Dig.  Infants,  99  181-170.] 

VI.   CRIMES. 

[No  paragraphs  or  references  In  this  Digest    But 
see  27  Cent  Dig.  Infants.  99  171-177.] 

VH.  ACTIONS. 

Process  in  equity,  see  ISquity,  ^=»119. 

^=»73.  Jnrisdiotion      and      powers      of 
courts. 

See  27  Cent  Dig.  Infants,  99  186,  187. 

The  interest  of  a  minor  devisee  in  land 
situated  in  another  state  cannot  be  determined 
in  a  suit  to  construe  the  will,  in  which  a  guard- 
ian ad  litem  is  appointed  for  the  infant,  as 
neither  the  executor  nor  trustee  under  the  will, 
nor  the  guardian  ud  litem,  nor  any  other  per> 
son  assuming  to  represent  the  minor  in  Uiat 
state,  has  authority  to  act  for  the  minor  in 
respect  to  real  estate  beyond  the  jurisdiction 
of  the  court  and  situated  in  another  state. 
Judgment  Appeal  of  Clarke,  40  A.  Ill,  70 
Conn.  483.  affirmed.— Clarke  v.  Clarke,  20  S. 
Ct.  873,  178  U.  S.  186,  44  L.  Ed.  1028. 

^=>74.   Parties. 
See  27  Cent  Dig.  InfanU,  99  188-190. 

A  bill  to  enforce  the  rights  of  infants  should 
be  filed   in  their  names  by  their  guardian  ad 
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litem  or  next  friend.— Morgan  v.  Potter,  157 
U.  S.  195,  15  S.  Ct  590,  39  U  Ed.  670. 

One  who  has  adopted^  after  coming  of  age, 
a  settlement,  made  during  her  minority,  of 
claims  belonging  to  her  and  others,  is  a  proper 
party  complainant  to  a  suit  to  enforce  such 
settlement.— Glover  v.  Patten,  17  S.  Ct.  411,  165 
U.  S.  394,  41  L.  Ed.  760. 

^=s>76.   Guardian  ad  litem  or  next  friend. 

See  27  Cent.  Dig.  Infants.  SS  192-24S,  250-252. 

^ss>80.  ^-«  Proeeedinga      for      appoint- 
ment. 

See  27  Cent  Dig.  Infants,  fifi  210-221. 

One  who  was  present  when  a  guardian  ad 
litem  for  him  was  appointed  must  be  regarded 
as  having;  adopted  as  his  own  the  answer  filed 
for  him,  if.  he  was  really  an  adult. — Manson  y. 
Duncanson,  17  S.  Ct.  647,  166  U.  S.  533,  41  L. 
Ed.  1105. 


—  Rights  and  powers. 

See  27  Cent.  Dig.  InfanU,  SS  236-244 ;   22  Cent  Dig. 
Bz.  ft  Ad.  S  1402. 

A  next  friend  may  select  the  tribunal  i^ 
which  a  suit  brought  on  behalf  of  an  infant 
shall  be  prosecuted. — In  re  Moore,  28  S.  Ct. 
585,  706,  209  U.  S.  490,  52  L.  Ed.  904,  14  Ann. 
Cas.  1164. 

<g=:985.  —  Dnties   and   liabilities. 

See  27  Cent  Dig.  Infants,  99  246.  247. 

The  fact  that  the  guardian  ad  litem  demur- 
red to  a  subsequent  bill  to  which  he  was  made 
defendant,  filed  for  the  infant  by  his  next  friend, 
to*  set  aside  the  former  proceedings  as  fraudu- 
lent and  void,  does  not  snow  fraud  or  collusion. 
— Kinpsbury  v.  Buckner,  134  U.  S.  650,  10  S. 
Ct  638,  33  Lr.  Ed.  1047. 

The  facts  that  a  guardian  ad  litem  for  an 
infant  defendant  to  a  cross  bill  consented,  by 
writing  dated  three  days  before  his  appointment, 
that  a  commission  to  take  a  deposition  for  the 
cross  plaintiifs  should  issue  eight  days  there- 
after, thus  waiving  the  statutory  notice  of  ten 
days,  and  that  he  failed  to  file  cross  interroga- 
tories, do  not  show  fraud  and  collusion  on  his 
Eart.  where  the  waiver  of  notice  was  first  signed 
y  the  attorney  for  the  infant's  mother  and 
guardian,  who  is  a  co-defendant,  and  cross  in- 
terrogatories were  filed  for  her  which  covered 
the  whole  ground  of  dispute. — Id. 

^s»89.  ProoesB. 

See  27  Cent.  Dig.  Infants,  S9  265-272. 

Nonresident  minors  may  be  proceeded  against 
jj  publication  in  actions  in  cKiuity  concerning 
^and,  where  the  statute  authorizes  such  process 
against  nonresident  adults. — Bryan  v.  Kennett, 
113  U.  S.  179,  5  S.  Ct  407,  28  L.  Ed.  908. 

^=»90.  Appearanee     and     repreeentatioiq 
by  attorney. 

See  27  Cent  Dig.   InlanU,  8S  278-276. 

A  suit  for  partition  in  probate  court  is  a 
"special  proceeding,"  and  minors  may  be  rep- 
resented by  attorney  appointed  by  the  court,  un- 
der Code  Civ.  Proc.  Cal.  §  1718,  j)roviding  that, 
"at  or  before  the  hearing  of  petitions  atid  con- 
tests for  »  ♦  ♦  settlements,  partitions,  and 
distributions  of  estates,  ♦  ♦  ♦ "  the  court 
must  appoint  some  competent  attorney  to  rep- 
resent the  parties  interested  who  are  minors, 
and  have  no  general  guardian  in  the  county. — 
Robinson  v.  Fair,  128  U.  S.  53,  9  S.  Ct.  30,  32 
L.  Ed.  415. 

^=>91.   Pleading. 

See  27  Cent  Digi  Infants,  81  277-291. 

^=»92.  —  In  B^neraL 

See  27  Cent  Dig.  Infants,  ||  277-281,  285.  288;    89 
Cent  Dig.  Plead,  fi  lOL. 

One  who  brings  a  bill  as  next  friend  for  an 
infant  complainant,  with  the  assent  of  his  moth- 
er and  guardian,  la  not  required  to  show  special 
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authority  to  act  as  such,  under  Rev.  St.  111. 
1845,  c.  21,  §  4;  which  provides  that  ''suits  fn 
chancery  may  be  commenced  and  prosecuted  uy 
infants,  either  by  guardian  or  next  friend,'*  and 
chapter  47,  §  13,  which  provides  that  "minors 
may  bring  suits  ♦  ♦  ♦  by  any  person  that 
they  may  select  as  their  next  friend.'* — Kings- 
bury V.  Buckner,  134  U.  S.  650.  10  S.  Ct  638, 
33  L  Ed.  1047. 

^s»05.  —  Effect      of      admiMiona      aa 
asainkt  infant. 

See  27  Cent  Dig.  Infants.  9  291. 

A  guardian  ad  litem  of  an  infant  respondent 
in  a  bill  in  e9uity  cannot  afifect  the  infant's 
rights  by  admissions  in  his  answer;  but  all 
allegations  in  the  bill  must,  as  to  him,  be  prov- 
ed.—White  V.  Miller.  158  U.  S.  128.  15  S.  Ct 
788,  39  L.  Ed.  921. 

€=s>102.   Trial. 

See  27  Cent  Dig.  Infants,  fi9  127,  296-300. 

Under  the  statutes  of  Nebraska,  a  minor  la 
bound  under  his  contracts  **unless  he  disaffirms 
them  within  a  reasonable  time  after  he  attains 
his  majority"  (section  42) ;  and,  in  an  action  for 
the  recovery  of  real  property,  the  statute  of 
limitations  does  **not  apply  to  minors  so  far 
as  to  prevent  them  from  having  at  least  one  year 
after  attaining  their  majority  within  which  to 
commence  such  actions"  (section  246).  Held, 
in  an  action  for  the  recovery  of  real  property, 
that  an  instruction  that  a  minor  *'would  have 
to  disaffirm  a  contract  within  a  reasonable  time 
after  attaining  his  majority,  and  within  a  year 
or  so  would  be  a  reasonable  time,"  did  not 
treat  the  question  of  "reasonable  time"  as  a 
question  of  law,  but  left  it  to  the  jury  as  a 
question  of  fact. — Hegler  v.  Faulkner,  153  U. 
S.  109,  14  S.  Ct  779,  38  L.  Ed.  653. 

^=9104.  Jndement. 

See  27  Cent  Dig.  Infants.  98  S02-S23. 

^=9l05.  — -  In  general. 

See  27  Cent  Dig.  InfanU.  SS  802-306.  807.  811-818, 
322. 

The  fact  that  a  decree  was  entered  as  of 
a  week  earlier  than  it  was  rendered,  without  ob- 
jection from  the  guardian  ad  litem,  does  not 
show  fraud  on  his  part,  where  this  enabled  the 
parties  to  get  the  case  before  the  appellate  court 
earlier,  and  it  does  not  appear  that  the  infant 
would  have  profited  by  delay.— Kingsbury  v. 
Buckner.  134  U.  S.  65iO,  10  S.  Ct.  638,  33  L. 
Ed.  1047. 

Infants  are  not  estopped,  as  against  their 
submission  of  their  rights  to  the  protection  of 
the  court,  by  the  consent  of  a  solicitor  to  the 
entry  of  a  decree,  when  it  does  not  appear  by 
formal  entry,  or  by  proofs,  that  such  solicitor 
was  in  fact  employed  to  represent  them. — White 
V.  Miller,  158  U.  S.  128,  15  S.  Ct.  788,  39  U 
Ed.  921. 

^=:»107.  ^-«  On  oonaent,  offer,  or  adniis- 
alon. 

See  27  Cent  Dig.  Infants,  fi  808. 

Infants  are  bound  by  a  consent  decree 
agreed  to  in  good  faith  by  their  attorneys,  in  ac- 
cordance with  a  settlement  made  in  their  behalf 
by  their  mother  and  guardian  ad  litem,  though 
it  does  not  affirmatively  appear  that  a  prior  in- 
quiry was  made  by  the  court  as  to  whether  the 
settlement  was  for  their  benefit.  In  support  of 
the  decree,  it  will  be  presumed,  in  the  absence 
of  any  showing  to  the  contrary,  that  such  in- 

?uiry  was  made. — Thompson  v.  Maxwell  Land- 
}rant  &  Railway  Co..  18  S.  Ct  121,  168  U.  S. 
451,  42  L.  Ed.  639. 

^S3ll2.  »—  Collateral  attack. 

See  27  Cent   Dig.   Infanta,   fi  320;    30  Cent  Dig. 
Judgm.  fifi  941.  961.  962. 

A  decree  of  a  federal  court  subjecting  real 
estate  of  a  nonresident  infant  cannot  be  collat- 
erally attacked  on  the  ground  that  the  infant 
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was  represented  only  by  a  guardian  ad  litem. — 
Manson  v.  Duncanson,  17  S.  Ct.  647,  166  U.  S. 
533,  41  L.  Ed.  1105. 

^=»115.   Appeal  and  error. 

See. 27  Cen\.  Dig.  Infants,  S8  305,  826-332;    2  Cent. 
Dls.  App.  A  E.  9  1911. 

A  next  friend  and  a  guardian  ad  litem  for 
an  infant  litigant  have  power  to  consent  that 
an  appeal  to  the  supreme  court  may  be  heard 
by  it  while  sitting  in  a  division  other  than  that 
in  which  the  case  is  decided,  by  which  the  hear- 
ing of  the  appeal  is  facilitated,  under  Const.  111. 
1870.  art.  6,  §§  2,  5,  8,  which  prohibits  appeals 
to  the  supreme  court  held  in  other  divisions, 
except  on  consent  of  parties.— Kingsbury  v. 
Buckner,  134  U.  S.  650,  10  S.  Ct.  638,  33  L. 
Ed.  1047. 

Failure  of  the  guardian  ad  litem  to  apply 
for  a  rehearing  on  an  appeal  decided  against 
the  infant  is  not  evidence  of  bad  faith.— Id. 

Under  the  chancery  practice,  by  which  a  de- 
cree against  an  infant  is  absolute,  and  he  is 
given  a  certain  time  after  becoming  of  age  to 
appeal,  the  fact  that  the  party  against  whom 
such  decree  is  entered  is  an  infant  does  not 
give  him  the  right  to  bring  an  original  bill  to 
attack  a  decree  entered  in  conformity  with  the 
mandate  of  an  appellate  court  to  which  the 
case  had  been  appealed,  where  he,  by  his  next 
friend,  appealed  from  the  original  decree,  and 
appeared  in  the  appellate  court  by  his  guardian 
ad  litem  in  answer  to  a  cross-appeal. — Id. 

INFECTIOUS  DISEASES. 

See- 
Aliens,  ^=3»40. 
Animals,  «s>2S-33. 


See- 
Constitutional  Law,  ^=>80,  803. 
Health,  <&=»22-25. 


INFLUENCE. 


See  cross-references  under  Undue  Inflnence. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

INFORMATION  AND  BELIEF. 

Criminal  complaint,  see  Criminal  Law,  ^=»211. 

INFRINGEMENT. 

See- 
Copyrights,  <g==>53-87. 
Patents,  <^=»226-327. 

Trade-Marks    and    Trade-Names,    ^=»55-^, 
80-98. 

INHERITANCE. 

See  Descent  and  Distribution. 

By,  from,  or  through  Indians,  see  Indians,  ^=s> 
18. 

INHERITANCE  TAX. 

See- 
Internal  Revenue,  ^=s>S, 
Taxation,  «©=>856-876. 


INJUNCTION. 

Scope-Note. 

[INCLUDES  judicial  prohibitioDS  to  parties  In  civil  actions,  by  writ,  order,  or  judg- 
ment therein,  against  doing  or  refraining  from  doing  particular  acts  or  things,  granted  as 
provisional.  Interlocutory,  or  final  relief;  nature  and  scope  of  the  remedy  in  general; 
In  what  cases  and  for  what  purposes  it  is  allowed;  grounds  of  Injunctioh  and  jurisdic- 
tion over  and  proceedings  to  obtain  injunctions;  issuance,  requisites,  and  validity  of  pre- 
liminary or  temporary  injunctions  or  restraining  orders;  service  and  notice  thereof; 
quashing,  vacating,  or  setting  aside  such  writs,  orders,  etc.,  and  dissolution  or  discharge 
thereof,  on  giving  security  or  l)onds  for  indemnity  or  otherwise;  final  or  permanent  in- 
junctions ;  award  of  damages,  etc.,  incident  to  relief  by  injunction ;  violation  of  injunctions 
and  punishment  thereof;  liabilities  on  and  enforcement  of  securities  given  to  obtain, 
dissolve,  discharge,  etc.,  injunctions ;  and  liability  of  persons  other  than  officers  for  wrong- 
ful procuring.  Issuance,  enforcement,  etc.,  of  injunctions. 

[For  relattd  matters  under  other  topics,  see  cross -references  after  analysis.] 

Analysis. 
I.  Nature  ^nd  Groi;nds  in  General. 

(A)  Nature  and  Form  of  Remedy. 

^=»4.  Preventive  and  protective  remedy. 
5.  Mandatory  injunction. 

(B)  Grounds  oe  Relief. 

11.  Actual  or  anticipated  violation  of  right. 

19.  Prevention  of  multiplicity  of  suits. 

20.  Defenses  or  objections  to  relief. 

21.  In  general. 

24,  Injury  or  inconvenience  to  public. 


This  Diseat  im  oompiled  on  the  Key-Number  Syctem.    For  ezplanation,  see  pace  ill. 


IN  J  UNCTION  £Sup.Ct  DI«.-Pago  laiftj 

II.  Subjects  of  Protection  and  Relief. 

(A)  Actions  and  Other  Legal  Proceedings. 

^=»26.  Commencement  and  prosecution  of  civil  actions. 
29.  Defenses  to  actions  or  special  proceedings. 
32.  Actions  or  proceedings  in  other  courts. 

(B)  Property,  Conveyances,  and  Incumbrances. 

^=9  36.  Title  or  right  in  doubt  or  dispute. 

37.  Establishment  of  title  or  right  by  action  at  law, 
42.  Dealing  in  tickets  of  carriers. 
'  45.  Trespass  or  other  injury  to  real  property. 

52.  Cutting  or  removal  of  timber. 

55.  Injury  to  trade  or  business. 

(C)  Contracts. 

^=»57.  Contracts  enforceable  in  general. 

58.  Negative  or  restrictive  covenants  or  stipulations  in  gen- 
eral. 
69.  Breaches  of  contract  which  may  be  restrained  in  general. 

(D)  Corporate  Franchises,  Management,  and  Dealings. 

*=^72.  Disposition  of  or  dealings  with  corporate  property. 

(E)  Public  Officers  and  Boards  and  Municipalities. 

«s>74.  Officers  and  official  acts  which  may  be  restrained  in  gen- 
eral. 
76.  State  or  national  boards  and  officers. 
81.  Appointment  or  removal  of  officers. 

84.  Passage  of  ordinances  or  resolutions. 

85.  Enforcement  of  statutes,  ordinances,  or  other  regulations. 

(F)  Public  Welfare,  Property,  and  Rights. 

€=>89.  Protection  of  public  in  general. 

(G)  Personal  Rights  and  Duties. 

«=»101.  Boycotts  and  other  combinations. 

(H)  Criminal  Acts,  Conspiracies,  and  Prosecution^, 
^=»102.  Criminal  acts  in  general. 
105.  Criminal  prosecutions. 

III.  Actions  for  Injunctions. 

^s»110.  Jurisdiction. 

133.  Limitations  and  laches. 

114.  Parties. 

116.  Pleading. 

118.  Bill,  complaint,  or  petition. 

124.  Evidence. 

125.  Pleadings  as  evidence. 

126.  Presumptions  and  burden  of  proof, 

128.  Weight  and  sufficiency. 

IV.  Preliminary  and  Interlocutory  Injunctions. 

(A)  Grounds  and  Proceedings  to  Procure. 

(B)  Continuing,  Modifying,  Vacating,  or  Dissolvino. 

«=>185.  Damages  on  dissolution. 
186.  Liability. 

V.  Permanent  Injunction  and  Other  Relief. 

^=»189.  Nature  and  scope  of  relief. 

195.  Recovery  of  damages  instead  of  injunction, 
199.  Relief  to  defendant. 

VI.  Writ,  Order,  or  Decree,  Service,  and  Enforcement. 

202.  Writ  or  order. 
205.  Operation  and  eflfect. 
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VI.  Writ,  Order,  or  Decree,  Service,  and  Enforcement — Continued, 

«=>207.  Final  judgment  or  decree. 
208.  In  general. 

210.  Opening  and  vacating  or  modifying. 

211.  Operation  and  effect  in  generaL 

212.  Persons  concluded. 

VII.  Violation  and  Punishment. 

^=s>224.  Excuse  and  justification. 

225.  In  general. 

226.  Good  faith. 

228.  Persons  committing  acts  of  violation  and  persons  liable 

therefor. 

229.  Power  to  punish. 

230.  Proceedings. 

231.  Review. 

232.  Punishment. 

Vni.  Liabilities  on  Bonds  or  Undertakings. 

^=9234.  Accrual  or  release  of  liability  by  breach  or  fulfillment  of 
conditions. 

235.  Bonds  or  undertakings  to  procure  or  sustain  injunc- 
tion. 

242.  Actions, 

247. Time  to  sue  and  limitations. 

252.  Damages. 

IX.  Wrongful  Injunction. 

257.  Nature  and  grounds  of  liability. 


Cross-References. 


Jurisdiction  of  commerce  coart,  see  Commerce, 


Restraining  enforcement  of  state  statute  as  suit 

against  state,  see  Courts,  ^=»303. 
Bestrainlng  judicial  proceedings,  concurrent  and 

conflicting  jurisdiction  of  state   and  federal 

courts,  see  Courts,  <$=s>494,  508. 

Incidental  to  particular  remedie9  or  prih 

eecdingt. 


Bankruptcy,  ^=:»301. 
Patents,  «=»283-308. 

ReUef  against  particular  act*  or  proceedings. 


BanJkmptcy,  <&=»105,  217,  381. 

CanierB,  ^S9l8. 

Commerce,   ^=:»96. 

Copyrights,  ^=»86. 

Eminent  Domain,  ^s»266-315. 

Execution,  «=s>169-171. 

Fraudulent  Conveyancee,  ^=»304. 


See- 
Gas,  ^=>14. 

Internal  Revenue,  ^=»28. 
Judgment,  <g=s»428-460. 
Licenses,  ^=>35. 
Mines  and  Minerals,  ^s»52. 
Monopolies,  ^=»24. 

Municipal  Corporations,  ^=:>513,  534-579. 
Navigable  Waters,  «=»19,  36. 
Nuisance,  ^s»84,  85. 
Partnership,  ^=>118. 
Patents,  €=>293-3(^  317. 
Taxation,  «=b>498.  606-611. 
Telegraphs  and  Telephones,  ^=»33. 
Trade-Marks  and  Trade-Names,  ^=s>97. 
Waters  and  Water  Courses,  ^=»203. 

Review  of  proceedings  for.  injunction. 

See- 
Appeal  and  Error,  «=»71,  73,  76,  80,  184, 

1175. 
Courts,  <©=»385(7),  400. 


I.  HATUBE  AHB  OROUinOS   IN   GEN- 


(A)  NATURE  AND  FORM  OF  REMEDY. 

^=>4.  PrerentiTe  and  pvoteotlTe  remedy. 

See  27  Cent.  Dig.  Inj.  8  4. 

Injunction,  being  merely  a  preventive  reme- 
dy, will  not  lie  for  the  purpose  of 'restoring  to 
possession  one  who  claims  to  have  been  wrong- 
fully evicted  from  lands  under  a  writ  of  posses- 


sion issued  in  a  suit  to  which  he  was  not  a  par- 
ty.—Lacassagne  V.  Chapuis,  144  U.  S.  119,  12 
S.  Ct  659,  36  L.  Ed.  368. 

^=»5.  Mandatory  injnnotion* 

See  27  Cent  Dig.  Inj.  t  4. 

A  court  of  equity  is  not  limited  to  the  re- 
straint of  threatened  action,  but  may  require 
affirmative  action  where  the  circumstances  de- 
mand it— Ex  parte  Lennon,  17  S.  Ct.  658,  166 
U.  S.  548.  41  L.  Ed.  1110,  affirming  judgment  64 
F.  320,  12  C.  C.  A.  134. 


TUs  Digest  is  compiled  on  the  Key-Number  System.   For  explanation,  see  pace  iii« 
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(B)  GROUNDS  QF  RELIEF. 

^»11.  Actual    or    anticipated   Tiolation 
of  right. 

See  27  Cent  Dig.  InJ.  8$  9.  10. 

An  injunction  against  action  by  the  Ken- 
tucky railroad  commission  cannot  be  had  on 
suit  of  railroad  companies  before  any  rates  are 
fixed  by  the  commission,  as  the  duty  of  en- 
forcing its  rates  rests  on  the  commission,  and 
the  remedy  of  the  railroad  companies  by  the 
ordinary  processes  of  law  is  adequate.  Decree, 
Louisville  &  N.  R.  Co.  v.  McChord  (C.  C.)  103 
F.  216.  reversed. — McChord  v.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.,  22  S.  Ct  165,  183  U.  S. 
483/46  L.  Ed.  289. 

Apprehension  that  such  illegal  action  may 
be  taken  by  a  municipality  as  wiU  impair  the 
franchise  and  contract  rights  of  a  waterworks 
company,  with  whose  predecessor  the  city  has 
contracted  for  a  municipal  water  supply,  en- 
titles the  company  to  maintain  a  suit  for  eq- 
uitable relief  in  advance  of  any  actual  proceed- 
ings on  the  part  of  the  city  to  impair  the  com- 
pany's rights  under  the  contract. — Vicksburg 
Waterworks  Co.  v.  City  of  Vicksburg,  22  S.  Ct 
585,  185  U.  S.  65.  46  L.  Ed.  808. 

^=3>19.  Prevention     of     mnltiplieity     of 
snits. 

See  27  Cent.  Dig.  InJ.  t  18. 

The  prevention  of  a  multiplicity  of  suits 
cannot  be  invoked  as  ground  foi;  equitable 
relief  against  a  threatened  survey,  under  direc- 
tion of  the  land  department,  of  lands  to  which 
complainants  assert  title,  and  which  the  depart- 
ment claims  to  be  unsurveyed  public  lands  of 
the  United  States,  where  the  persons  directly 
interested  in  sjqh  survey  are  not  made  parties, 
are  not  numerous,  and  assert  separate  and  inde- 
pendent claims.  Decree  (1001)  109  F.  354,  48 
C.  C.  A.  399,  reversed.— Kirwan  v.  Murphy,  23 
S.  Ct  599,  189  U.  S.  35,  47  L.  Ed.  698. 

A  court  of  equity  ought  not  to  interfere  upon 
the  ground  of  multiplicity  of  suits  by  the  same 
person  against  the  complainant  for  causes  of 
action  arising  out  of  the  same  facts  and  legal 
principles,  unless  it  is  clearly  necessary  to  pro- 
tect the  complainant  against  continued  litigation. 
—Boise  Artesian  Hot  &  Cold  Water  Co.  v.  Boise 
City.  29  S.  Ct.  426,  213  U.  -S.  276,  53  L.  Ed. 
796. 

^=»20.   Defenses   or.  objections  to  relief. 

See  27  Cent  Dig.  InJ.   Sfi  19-23. 

^=>21.  —  In  general. 

See  27  Cent.  Dig.  Inj.  S  19. 

A  bill  by  a  riparian  owner  to  restrain  unlaw- 
ful dredging  of  sand  on  the  river  bed  owned  by 
her  shows  a  ground  for  injunction,  though  prayed 
for  only  after  hearing  of  the  cause,  and  though 
the  rights  of  the  contestants  may  be  finally  ad- 
judicated in  her  favor  or  the  dredging  may  cease. 
—Archer  v.  Greenville  Sand  &  Gravel  Co.,  34  S. 
Ct.  567,  233  U.  S.  60,  58  L.  Ed.  850,  reversing 
judgment  194  F.  1020,  114  C.  C.  A.  664. 

Unlawful  practices  of  sugar  refiner  in  its 
business  cannot  defeat  its  right  to  restrain  en- 
forcement of  Act  La.  No.  10  of  1915,  regulating 
its  business,  which,  it  asserts,  violates  its  rights 
under  federal  Constitution. — ^McfSarland  v. 
American  Sugar  Refining  Co.,  36  S.  Ct  498, 
241  U.  S.  79,  60  L.  Ed.  899,  affirming  decree 
(D.C.)  American  Sugar  Refining  Co.  v.  McFar- 
land,  229  F.  284. 


to  provide  a  high  school  for  colored  children, 
and  in  turning  the  building  and  funds  formerly 
used  therefor  to  the  use  of  primary  schools  for 
colored  children.  Judgment,  Board  of  Education 
of  Richmond  County  v.  Cumming,  29  S.  B.  488, 
103  Ga.  641,  affirmed.— Cumming  v.  Board  of 
lOducation  of  Richmond  County,  20  S.  Ct  197, 
175  U.  S.  528,  44  L.  Ed.  202. 

II.  8T7BJEOTS  OF  PBOTEOTION  AHD 


^-«  Injury    or    inoonvenieno^    to 
pnbUe. 

See  27  Cent  Dig.  InJ.  t  S3. 

An  injunction  that  would  compel  a  board  of 
education  to  withhold  all  assistance  from  a  high 
school  maintained  for  white  children  is  not  the 
proper  remedy  for  error  of  the  board  in  failing  ^ 


(A)  ACTIONS  AND  OTHER  LEGAIj  PRO- 
CEEDINGS. 

^=^26.   Commenoement    and   ^roseontion 
of  oItII  aetlons. 

See  27  Cent.  Dig.  InJ.  89  24-49.  64-61;  22  Cent. 
Dig.  Ex.  &  Ad.  5  1S68 ;  32  Cent  Dig.  Land.  &  Ten. 
SS  1186,  1216 ;  38  Cent.  Dig.  Partit  I  US;  38  Cent. 
Dig.  Pat.  9  447. 

A  license  to  manufacture  being  a  perfect  de- 
fense to  an  action  at  law  for  the  infringment  of 
a  patent,  when  a  bill  to  restrain  the  bringing 
of  an  action  for  infringment  shows  such  a  license, 
the  injunction  will  not  be  granted. — Hapgood  v. 
Hewitt,  J19  U.  S.  220,  7  S.  Ct.  193.  30  L.  Ed. 
369. 

A  debtor  was  arrested  on  a  Saturday  night 
on  a  writ  of  ne  exeat,  authorizing  the  taking  of 
bail  that  he  would  not  leave  the  state.  For  the 
purposes  of  obtaining  his  release,  there  was  a 
meeting  of  the  attorneys  for  both  parties,  the 
sureties,  and  a  friend  of  his,  who  secured  the 
presence  of  G.,  one  of  the  subsequent  bondsmen. 
The  creditor,  who  did  not  attend  the  meeting,  de- 
sired that  arrangements  be  made  so  that  the 
debtor  be  released  from  jail.  The  creditor's  at- 
torneys proposed  that  the  debtor  give  the  bond 
provided  by  the  writ,  but  the  debtor  said  that  he 
must  go  from  the  state.  It  was  suggested  that 
he  apply  for  a  discharge  of  the  wnt,  which  is 
generally  given  on  furnishing  security  to  be 
amenable  to  the  process  of  the  court;  but  he 
said  that  he  could  not  remain  at  all.  An  agree- 
ment was  then  made  that  a  bond  should  be  pre- 
pared, and  that  it  should  be  executed  shortly 
after  midnight  Sunday,  the  debtor  to  be  released 
in  the  meantime  on  his  honor.  At  the  time  speci- 
fied a  bond  prepared  by  the  creditor's  attorneys 
was  executed,  conditioned  that  the  debtor  **abide 
and  perform  the  orders  and  decrees"  of  the  court 
in  the  suit,  and  the  writ  of  ne  exeat  was  dis- 
charged. The  attorneys  for  the  creditor  testified 
that  the  agreement  was  that  the  bond  was  to  be 
conditioned  to  abide  and  "perform"  the  decrees, 
and  was  to  be  a  security.  All  the  others  testified 
that  it  was  merely  to  be  in  the  nature  of  a  bail- 
bond  to  secure  the  debtor's  attendance.  G.  was 
but  slightly  acquainted  with  the  debtor,  and 
merely  went  on  the  bond  because  of  his  rela- 
tive's request.  The  testimony  was  given  some 
12  years  after  the  event.  Beld,  that  the  bond 
should  be  considered  to  have  been  executed  under 
a  mutual  mistake  as  to  its  legal  effect,  and  that, 
as  the  bond  could  not  be  reformed,  the  principal 
and  the  other  bondsmen  being  dead.  G.  was  en- 
titled to  have  all  proceedings  thereon  against 
him  restrained. — Griswold  v.  Hazard, /141  U.  S. 
260,  11  S.  Ct.  972,  999,  35  L.  Ed.  678. 

Though  defendant's  laches  will  not  avail  a 
complainaiit,  who  seeks  to  enjoin  an  action  at 
law  by  defendant,  except  as  they  show  an  es- 
toppel, and  an  estoppel  in  pais,  being  an  avail- 
able defense  in  an  action  at  law,  is  not  of  itself 
ground  for  equitable  action,  yet  it  may  avail  in 
an  equitable  action  where  there  is  other  ground 
to  give  equity  jurisdiction. — Wehrman  v.  Con- 
klin,  155  U.  S.  314,  15  S.  Ct.  129,  39  L.  Ed.  167. 

Defendant  in  ejectment  cannot  enjoin  the  ao 
tion  on  the  ground  that  the  certification  of  the 
land  by  the  government  to  the  state,  through 
which  plaintiff  claims  title,  is  void,  as  that  de- 
fense is  available  in  the  ejectment  suit — Deweesd 
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V.  Reinhard,  17  S.  Ct.  340,  165  t.  S.  386.  41  L. 
Ed.  757.  affirming  decree  61  F.  777,  10  C.  C.  A. 
55. 

A  suit,  the  purpose  of  which  is  to  have  can- 
celed a  guaranty  upon  a  large  number  of  nego- 
tiable bonds  which  might  otherwise  pass  into  the 
hands  of  bona  fide  purchasers,  and  to  restrain 
suits  upon  the  guaranty  because  of  facts  not 
appearing  upon  its  face,  is  of  equitable  cog- 
nizance.— Louisville.  N.  A.  &  C.  Ry.  Co.  v.  Ix)uis- 
▼ille  Trust  Co.,  19  S.  Ct.  817,  174  U.  S.  552,  43 
L..  E3d-  1081,  modifying  decree  Louisville  Trust 
Co.  V.  Louisville,  N.  A.  &  C.  R.  Co..  75  F.  433, 
22  C.  C.  A.  378. 

Persons  having  the  equitable  title  only  to 
two  of  three  parcels  of  a  lot  can  invoke  the  aid 
of  equity  to  restrain  an  ejectment  action  involv- 
ing the  entire  lot.  though  they  have  the  legal,  as 
well  as  the  equitable,  title,  to  the  third  parceL 
—Camp  T.  Boyd,  33  S.  Ct  785.  229  U.  S.  530, 
57  L.  Ed.  1317,  affirming  decree  35  App.  D.  C. 
159. 

^s»20.   BefeiLses    to    actions    or    special 
proceedings. 

See  27  Cent.  Dig.  InJ.  8S  06,  67. 

Commissioners,  authorized  by  Act  N.  J.  April 
9,  1868,  to  subscribe  in  the  name  of  a  town  for 
stock  in  a  railroad  company,  and,  on  obtaining 
the  consent  of  a  certain  majority  of  taxpayers. 
to  issue  bonds  of  the  town  under  the  hands  and 
seals  of  the  commissioners,  and  to  sell  the  bonds 
and  invest  the  proceeds  of  the  sale  in  stock  of 
the  railroad  company,  which  shall  be  held  by 
the  town  with  all  the  rights  of  other  stockhold- 
ers, issued,  without  obtaining  the  requisite  con- 
sent of  taxpayers,  to  the  railroad  company,  in 
exchange  for  stock,  such  bonds  signed  by  the 
eonunissionerg.  but  on  which  the  seals  ivere 
omitted  by  oversight  and  mistake.  The  town  set 
up  the  want  of  seals  in  defense  of  an  action  at 
law  afterwards  brought  against  it  by  one  who 
has  purchased  such  bonds  for  value  in  good  faith, 
and  without  observing  the  omission,  to  recover 
interest  on  the  bonds.  Held,  that  a  court  of 
equity,  at  his  suit,  will  decree  that  the  bonds  be 
held  as  valid  as  if  actually  sealed  before  being 
issued,  and  will  restrain  the  sotting  up  of  the 
want  of  seals  in  the  action  at  law. — Inhabitants 
of  Bernards  Tp.  v.  Stebbins,  109  U.  S.  341,  3  S. 
Ct.  252,  27  L.  Ed.  956. 

A  bill  may  be  maintained  in  favor  of  a  plain- 
tiff in  a  proposed  action  at  law  to  enjoin  de- 
fendant from  setting  up  a  threatened  defense  on 
the  ground  that  he  is  equitably  estopped  from 
doing  so,  it  being  doubtful  if  such  estoppel  can 
be  availed  of  in  an  action  at  law  in  the  state  in 
which  it  is  to  be  brought.— Davis  v.  Wakelee, 
156  U.  S.  680,  15  S.  Ct.  555,  39  L.  Ed.  378. 

Injunction  may  issue  against  setting  up  a 
pretended  judgment  fraudulently  obtained  in 
another  state  in  bar  of  a  divorce  proceeding. 
Judgment  43  A.  683,  58  N.  J.  Eq.  563,  affirmed. 
— Streitwolf  v.  Streitwolf,  21  S.  Ct.  553,  181  U. 
S.  179,  45  L.  Ed,  807. 

^:»32.   Actions  or  proceedings  in  other 
courts. 

See  27  Cent  Dig.  Inj.  {  69. 

The  assumption  by  the  manufacturer  of 
the  defense  of  a  patent  infringement  suit 
brought  in  a  federal  Circuit  Court  against 
one  of  his  customers  does  not  deprive  him  of 
his  right  to  proceed  against  the  complainant 
in  such  suit  in  the  state  and  district  of  the  Jai- 
ler's residence  for  wrongfully  iuterfering  with 
the  business  of  such  manufacturer  by  institut- 
ing the  suit  after  a  final  adjudication  in  a  prior 
f*uit  that  the  article  in  question  did  not  infringe 
the  patent.— Keasler  v.  Eldred,  27  S.  Ct.  611, 
206  U.  S.  285,  51  L.  Ed.  1065. 

Lack  of  any  adequate  remedy  at  law 
justifies  a  court  of  equity  in  taking  jurisdiction 


of  a  suit  by  the  successful  defendant  'ji  a 
patent  infringement  suit  to  enjoin  the  com- 
plainant in^  the  prior  suit  from  interfering  with 
the  former's  business  by  suing  his  customers 
for  an  alleged  infringement  of  the  patent  on 
account  of  the  use  or  sale  of  the  same  article 
passed  upon  in  the  prior  suit.—Id. 

CB)  PROPERTY.  CONVEYANCES.  AND  IN- 
CUMBRANCES. 

<S=>36.  Title   or   right  in   donbt  or   dis- 
pnte. 

Bee    27    Cent.   Dig.    Inj.    H   82-84;     19    Cent    Dig. 
Bkiuity,  9  40. 

In  cases  where  irremediable  mischief  is  be- 
ing done  or  threatened,  going  to  the  substance 
of  the  estate,  such  as  the  extraction  of  ores  from 
a  mine,  it  is  proper  to  issue  an  injunction  to 
prevent  it,  though  the  title  be  in  litigation.— 
Erhardt  v.  Boaro,  113  U.  S.  537,  5  S.  Ct.  565, 
28  L.  Ed.  1116,  aflirming  judgment  (C.  C.)  8  F. 

A  mandatory  injunction  to  establish  a  right 
to  the  possession  of  land  claimed  as  a  home- 
stead under  the  United  States  statutes  cannot 
be  granted  by  an  Oklahoma  court,  under  St. 
Okl.  1893,  p.  764.  §  3882,  abolishing  the  distinc- 
tion between  actions  at  law  and  suits  in  eq- 
uity, where  no  special  grounds  are  shown  for 
equitable  relief,  and  there  is  a  remedy  at  law 
by  action  of  forcible  detainer,  and  a  jury  trial 
is  not  waived,  since  there  is  a  ri^ht  to  a  jury 
trial  in  such  case,  by  virtue  of  Const.  U.  S. 
7th  Amend.— Black  v.  Jackson,  20  S.  Ct.  648. 
177  U.  S.  349,  44  L.  Ed.  801,  reversing  decree 
52  P.  406,  6  Okl.  751 ;  Potts  v.  Hollon,  20  S. 
Ct.  654,  177  U.  S.  365,  44  L.  Ed.  808,  revers- 
ing decree  52  P.  917,  6  Okl.  6J)6. 

Equitable  jurisdiction  of  a  suit  to  enjoin  the 
Secretary  of  the  Interior  and  the  Commissioner 
of  the  General  Land  Office  from  casting  a  cloud 
on  a  title  vested  by  an  approve<l  location  of  the 
grant  under  Act  June  21,  1860,  by  proceedings 
in  the  matter  of  entries  on  such  land  under  the 
public  land  laws,  cannot  be  challenged  on  the 
ground  that  the  purpose  of  the  suit  is  to  recover 
real  property  by  trial  of  the  legal  title.— Lane  v. 
Watts,  34  S.  Ct.  965,  234  U.  S.  525,  58  L.  Ed. 
1440,  affirming  decree  41  App.  D.  C.  139.  Re- 
hearing denied  35  S.  Ct.  3,  235  U.  S.  17,  59  L. 
Ed.  104. 

$=»37.  Establishment  of  title  or  right  by 
action  at  la-w. 

Bee  27  Cent  Dig.  Inj.  8  86. 

An^  injunction  may  be  granted  to  restrain 
a  navigation  company  from  towing  barges 
through  the  draw  of  a  railroad  bridge  in  such  a 
negligent  manner  as  to  endanger  the  bridge, 
though  tEerc  has  been  no  trial  at  law  to  settle 
the  rights  of  the  parties.— Texas  &  P.  Ry.  Co.  v. 
Interstate  Transp.  Co.,  155  U.  S.  585,  15  S.  Ct. 
228,  39  L.  Ed.  271,  modifying  decree  (C.  C.)  45 
F.  5. 

^=»42.  Dealing  in  tickets  of  carriers. 

Injunctive  relief  against  ticket  brokers  deal- 
ing in  nontransferable  reduced-rate  excursion 
tickets  will  not  be  denied  on  the  ground  that  an 
adequate  remedy  at  law  exists,  where  such  brok- 
ers admit  past  dealings,  and  avow  their  purpose 
to  continue  the  practice,  and  where  the  number 
of  such  tickets  issued  is  large,  the  risk  to  be  in- 
curred by  the  steps  necessary  to  prevent  their 
wrongful  use  is  considerable,  and  numerous  suits 
will  be  necessitated  if  redress  is  sought  at  law. 
— Bitterman  v.  Louisville  &  N.  R.  Co.,  28  S. 
Ct  91,  207  U.  S.  205,  52  L.  Ed.  171,  12  Ann. 
Cas.  693,  affirming  decree  (190(j)  Louisville  &  N. 
R.  Co.  V.  Bitterman,  144  F.  34,  75  C.  C.  A.  102, 
which  modi6ed  (C.  C.  1904)  128  F.  170 ;    (190(>) 
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Tezap  &  N.  O.  R.  Co.  t.  Bitterman,  144  F.  46, 
75  C.  C.  A.  204. 

^=>4L5,  Trespass  or  oilier  injvry  to  real 
property. 

Soo   27   Cent.    Dig.   Inj.    S5  98-107:    82  Cent.    Dig. 
Land,  ft  Ten.  8  688. 

^=s>52.  -— »  Cutting  or  remoTal  of  tim- 
ber. 

See  27  Cent.  Dig.  InJ.  fi  105. 

Equity  may  intervene  by  injunction  to  pre- 
vent the  wrongful  boxing  and  cutting  of  tim- 
ber valuable  for  turpentine  purposes/  since  the 
remedy  at  law  in  damages  is  of  doubtful  ade- 
quacy. Decree,  Ashbum  v.  Graves  (1907)  140 
P.  968,  79  C.  O.  A.  478,  reversed.— Graves  v. 
Ashbum,  30  S.  Ct  108,  215  U.  S.  331.  64  Lr. 
Ed.  217. 

^=>55.  Injury  to  trade  or  business. 

See  27  Cent.   Dig.  InJ.  fiS  108,  109. 

A  sale  of  the  property  of  a  third  person  on 
an  execution  will  be  restrained,  where  it  would 
have  the  effect  of  breaking  up  the  owner's  busi- 
ness, notwithstanding  the  owner  has  a  remedy 
by  trespass,  as  such  remedy  is  inadequate. — 
North  V.  Peters,  138  U.  S.  271, 11  S.  Ct.  346,  84 
L.  Ed.  936. 

(Q  CONTRACTS. 

^=»57.   Contracts  enforceable  in  general. 

See  27  Cent  Dig.. Inj.  fiS  111-113,  130. 

A  contractor  agreed  to  build  a  certain  piece 
of  railroad  for  $29,000,  with  the  right  to  retain 
possession  thereof  and  run  it  for  his  own  benefit 
until  that  sum  was  paid.  After  completing  the 
road,  and  before  receiving  full  payment,  he  was 
forcibly  dispossessed  by  the  officers  of  the  rail- 
road company,  afid  brought  an  action  of  forcible 
entry  and  detainer  in  the  district  court.  Pend- 
ing this  action  he  entered  into  a  written  stipula- 
tion with  the  company  that  the  sum  due  under 
the  contract  at  the  date  of  the  writing  was  $25,- 
000.  Judgment  was  rendered  in  his  favor,  and 
affirmed  on  appeal  to  the  supreme  court  Seven 
months  later,  and  before  judgment  was  entered 
below  on  the  mandate,  the  company's  successor 
tendered  the  contractor  $25,000,  with  interest 
to  date,  which  was  refused,  and  thereupon  it 
brought  a  bill  to  enjoin  the  contractor  from  tak- 
ing possession  under  his  judgment,  and  paid  into 
court  the  amount  tendered.  Held,  that  the 
agreement  was  a  settlement  of  the  amount  due 
the  contractor,  and,  on  payment  into  court,  com- 
plainant was  entitled  to  the  injunction  prayed.— 
Johnson  v.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  141  U. 
S.  602,  12  S.  Ct  124,  35  L.  Ed.  875. 

^=958.   Negative  or  restriotiTO  ooTonants 
or  stipulations  in  general. 

See   27  Cent    Dig.    InJ.    I8   lU-lU. 

Injunctive  relief  will  not  be  granted  in 
equity  against  the  disposal  of  sugar  cane  else- 
where than  at  the  sugar  factory  designated  in  a 
contract  with  the  growers,  as  a  suit  for  dam- 
ages will  afford  adequate  relief. — Javierre  v. 
Central  Altagracia,  ^  S.  Ct  598,  217  U.  S. 
502,  54  L.  Ed.  859. 

^=»59.  Breaches  of  contract  urbicln  may 
be  restrained  in  general. 

See  27  Cent  Dig.  Inj.  88  114-llS,  128. 

Equitable  relief  to  holders  of  oil  lease  en- 
joining operation  under  a  similar  lease  on  the 
same  land  and  granting  discovery  and  an  ac- 
counting will  not  be  refused  because  of  a  clause 
giving  option  to  surrender.— Guffey  v.  Smith,  35 
S.  Ct.  526,  237  U.  S.  101,  59  L.  Ed.  856 ;  Id., 
35  S.  Ct  532,  237  U.  S.  120.  59  L.  Ed.  866. 
Reversing  decree  Smith  v.  Guffey,  202  P.  106, 
120  C.  C.  A.  436. 

Relief  against  partial  destruction  of  freehold 
interest  under  an  oil  lease  will  not  be  denied  on 


the  ground  that  the  lease  is  unfair  and  inequi- 
table.—Id. 

Delay  in  first  payments  of  rent  held  not 
ground  for  refusinj^  relief  to  holders  of  oil  lease 
by  way  of  enjoining  operations  on  a  similar 
lease  of  the  same  land  and  of  granting  discovery 
and  an  accounting,  where  rent  was  not  in  ar- 
rears when  subsequent  lease  was  given. — Id. 

(D)  CORPORATE  FRANCHISES,  MANAGE- 
MENT. AND  DEALINGS. 

Appellate  jurisdiction  of  suit  to  enjoin  enforce- 
ment of  ordinance  regulating  telephone  rates, 
see  Courts,  ^=s>385(7). 

^=>72.  Disposition   of  or  dealings  witb 
corporate  property. 

See  27  Cent.  Dig.  InJ.  %  138. 

A  United  States  circuit  court,  as  a  court  of 
equity,  may  restrain  a  corporation,  at  the  suit 
of  one  of  its  stockholders,  from  voluntarily  mak- 
ing returns  for  the  imposition  of  and  paying  an 
unconstitutional  tax  levied  under  an  act  of  con- 
gress, on  the  ground  of  the  breach  of  trust  or 
duty  in  such  misapplication  or  diversion  of  the 
corporate  funds,  and  on  allegations  of  threatened 
multiplicity  of  suits  and  irreparable  injury, 
where  the  objection  of  adequate  remedy  at  law 
is  not  raised,  and  the  question  of  jurisdiction  is 
waived  so  far  as  it  is  within  the  power  of  the 
government  to  do  so.— Pollock  ▼.  Farmers*  Loan 
&  Trust  Co.,  157  U.  S.  429,  15  S.  Ct  673,  39 
L.  Ed.  759. 

(E)  PUBLIC  OFFICERS  AND  BOARDS 
AND   MUNICIPALITIES. 

Jurisdiction  of  United  States  Supreme  Court  in 
action  to  restrain  enforcement  of  ordinance 
on  the  ground  of  its  impairing  obligation  of 
contract,  see  Courts,  <S=»282(2). 

Ordinance  fixing  water  rates,  see  Waters  and 
Water  Courses,  ^=»203. 

State's  immunity  from  suit  In  federal  courts, 
see  Courts,  ^=s>303. 

^=»74.  Officers    and    official    acts    wbicb 
may  be  restrained  in  generaL 

See  27  Cent  Dig.  InJ.  fifi  142,  150. 

An  injunction  will  issue  to  prevent  a  public 
officer  from  unlawfuUy  assuming  powers  over 
property  in  such  a  manner  as  to  infringe  upon 
or  violate  the  rights  of  a  citizen.— Noble  v.  Un- 
ion River  lagging  R.  Co.,  147  U.  S.  165,  13  S. 
Ct.  271,  37  L.  Ed.  123,  affirming  decree  Union 
River  Logging  R.  Co.  v.  Noble.  20  D.  C.  555. 

A  bill  to  enjoin  the  auditor  general  and 
certain  county  treasurers  from  proceeding  to  as- 
sess alleged  illegal  taxes  on  lands  held  by  the 
state  as  the  purchaser  at  a  tax  sale  cannot 
be  maintained,  at  least  without  amendment, 
after  the  auditor  general  has  retired  from  of- 
fice.—Chandler  V.  Dix,  24  S.  Ct  766,  194  U. 
S.  590,  48  L.  Ed.  1129. 

^=»75.   State  or  national  boards  and  offi- 
cers. 

See  27  Cent.  Dig.  InJ.  H  UZ,  144.  150. 

While  the  head  of  a  governmental  depart- 
ment is  not  subject  to  injunction  in  matters  in- 
volving the  exercise  of  discretion,  yet  such  writ 
may  be  issued  against  the  secretary  of  the  in- 
terior, where  he  attempt's,  without  authority  of 
law,  to  annul  the  action  of  his  predecessor  in  of- 
fice, approving  the  location  of  a  railroad's  right 
of  way  over  public  lands.— Noble  v.  Union  River 
Logging  R.  Co.,  147  U.  S.  1(>5,  13  S.  Ct  271, 
37  L.  Ed.  123,  aflSrming  decree  Union  River 
Logging  R.  Co.  v.  Noble,  20  D.  C.  555. 

The  determination  of  the  postmaster  gen- 
eral that  letters  addressed  to  a  certain  corpora- 
tion should  be  refused  delivery  is  not  so  con- 
clusive on  the  federal  courts  as  to  preclude  them 
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from  granting  injunctive  relief  to  snch  corpo- 
ration, tvhere  his  action  was  not  authorized  by 
the  statutes  under  which  he  assumed  to  act. — 
American  School  of  Magnetic  Healing  v.  Mc- 
Annuity.  23  S.  Ct,  33,  187  U.  S.  94,  47  U  Ed. 
90,  reversing  judgment  (C.  C.)  102  F.  565. 

The  prevention  of  irreparable  injury  cannot 
be  invoked  as  ground  for  equitable  relief  against 
a  threatened  survey,  under  direction  of  the  land 
department,  of  lands  to  which  complainants  as- 
sert title,  but  which  the  department  claims  to 
be  unsurveyed  public  lands  of  the  United  States, 
where  such  survey  can  be  made  without  mate- 
rial injury  to  the  soil  or  timber.  Decree,  109  F. 
354,  48  C.  C.  A.  399,  reversed.— Kirwan  v.  Mur- 
phy, 23  S.  Ct.  599.  189  U.  S.  35,  47  L.  Ed.  698. 

An  official  judgment  of  the  Secretary  and 
Assistant  Secretary  of  the  Treasury  as  to  the 
duty  to  be  exacted  on  importations  of  sugar  un- 
der Tariff  Acts  July  24,  1897,  and  Oct.  3,  1913, 
and  the  commercial  treaty  with  Cuba  of  Dec.  11, 
1902,  as  made  effective  by  Act  Dec.  17,  1903. 
cannot  be  controlled  by  injunction. — State  of 
I»uisiana  v.  McAdoo,  34  S.  Ct.  938,  234  U.  S. 
627,  58  L.  Ed.  1506. 

The  Secretary  of  the  Interior  and  the  Com- 
missioner of  the  General  Land  Office  may  be  en- 
joined from  casting  a  cloud  on  a  title  vested  by 
an  approved  location  of  the  grant  made  by  Act 
June  21,  1860,  by  proceedings  in  the  matter  of 
attempted  entries  on  such  land  under  the  public 
land  laws.— Lane  v.  Watts.  34  S.  Ct.  965,  234 
U.  S.  525,  58  L.  Ed.  1440,  affirming  decree  41 
App.  D.  C.  139.  Rehearing  denied  36  S.  Ct.  3, 
235  U.  S.  17,  59  L.  Ed.  104. 

C=381.  Appolntine]i.t  or  removal  of  offi- 
cers. 

See  r  Cent.  Dig.  Inj.  fi  152. 

• 

Courts  <>f  the  United  States,  sitting  in 
equity,  have  no  jurisdiction  to  interfere  by  in- 
junction with  the  proceedings  for  the  removal 
of  government  officers  from  their  positions. — 
White  V.  Berry,  18  S.  Ct.  917,  171  U.  S.  366, 
43  L.  Ed.  199. 

^=>84.  Paseage  of  ordinanoes  or  resolu- 
-tions. 

See  27  Cent.  Dig.  Inj.  fi  154. 

The  passage  of  ordinances  by  a  city  council 
are  legislative  acts,  which  a  court  of  equity  will 
not  enjoin. — New  Orleans  Water  Works  Co.  v. 
City  of  New  Orleans,  17  S.  Ct  161,  164  U.  S. 
4n,  41  L.  Ed.  518. 

^=>85.   Enforcement    of    etatntes,    ordi* 
nances,  or  other  regulations. 

See  27  Cent.   Dig.  Inj.  89  155,  156. 

An  injunction  will  not  be  granted  against 
the  collection  of  a  franchise  tax  from  a  foreign 
corporation,  where  there  is  nothing  tp  indicate 
inability  of  the  corporation  to  pay  the  tax,  or  of 
the  defendant  to  respond  in  judgment  if  the  tax 
be  found  to  have  been  iticgally  exacted,  and  no 
special  circumstances  are  set  ,up  justifying  the 
exercise  of  equity  jurisdiction,  other  than  con- 
sequences which  the  complainant  can  easily 
avert  without  loss  or  injury  by  paying  the  tax, 
although  the  validity  of  the  law  might  be  more 
conveniently  tested  by  the  party  denying  it  by 
bill  in  equity  than  by  action  at  law. — Arkansas 
Building  &  Loan  Ass'n  v.  Madden,  20  S.  Ct. 
119,  175  U.  S.  269,  44  L.  Ed.  159. 

A  suit  to  restrain  the  collector  of  customs 
for  a  port  from  enforcing  the  provisions  of  the 
act  of  congress  of  March  2,  1897,  to  prevent 
the  importation  of  impure  and  unwholesome  tea, 
on  the  ground  that  the  act  is  unconstitutional, 
cannot  be  maintained  where  the  sole  ground  of 
equity  jurisdiction  put  forward  is  the  inade- 
quacy of  the  remedy  at  law,  while  the  matter 
in  dispute  is  averred  to  be  the  value  of  teas  in 
the  collector's  hands,  which  is  known,  and  the 


right  to  import  teas,  since  a  judgment  against 
the  collector  would  be  enforceable,  and  there  is 
no  dispute  as  to  the  right  to  import  any  teas 
except  those  which  are  below  the  standard  fix- 
ed by  .the  law.  Decree,  Cruikshank  v.  Bidwell 
(C.  C.)  86  F.  7.  affirmed.— Cruickshank  v. 
Bidwell,  20  SL  Ct.  280,  176  U.  S.  73,  44  L.  Ed. 
377. 

Equitjr  will  entertain  jurisdiction  of  a  suit 
to  restrain,  as  impairing  contract  obligations, 
the  enforcement  of  a  municipal  ordinance  re- 
ducing street  railway  rates  on  a  section  only 
of  a  consolidated  line,  in  view  of  the  public  in- 
terests and  of  the  controversies,  confusion,  risks, 
and  multiplicity  of  suits  which  would  necessari- 
ly be  occasioned  by  resistance  to  the  enforce- 
ment of  the  ordinance.  Decree,  Cleveland  City 
Ry.  Co.  V.  City  of  Cleveland  (C.  C.)  94  F.  385, 
and  Cleveland  Electric  Ry.  Co.  v.  Same,  Id.,  af- 
firmed.—City  of  Cleveland  v.  Cleveland  City 
Ry.  Co.,  24  S.  Ct.  756,  194  U.  S.  517,  48  L.  Ed. 
1102;  Same  v.  Cleveland  Electric  Ry.  Co.,  24  S. 
Ct.  764.  194  U.  S.  538,  48  L.  Ed.  1109. 

A  case  for  injunctive  relief  is  presented 
where  the  Secretary  of  State  threatens  to  issue 
a  proclamation  in  his  official  capacity,  under  the 
authority  of  a  state  statute  which  violates  the 
federal  Constitution,  that  a  foreign  telegraph 
company  is  forbidden,  under  the  heavy  penalties 
prescribed  by  that  statute,  to  continue  to  do  local 
business  in  the  state.  Decree,  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Ludwig  (O.  C.  1907)  156  F.  152, 
affirmed.— Ludwig  v.  Western  Union  Telegraph 
Co.,  30  S.  Ct.  280.  216  U.  S.  146,  54  L.  Ed.  423. 

Threatened  enforcement  by  proper  officers  of 
Code  Supp.  Va.  1910,  §§  1104,  1105,  requiring 
foreign  corporations  doing  business  in  the  state 
to  obtain  a  license,  will  not  be  enjoined,  where 
it  is  only  claimed  that  it  may  be  enforced  so 
as  to  violate  the  commerce  clause  of  the  federal 
Constitution.—Dalton  Adding  Mach.  Co.  v.  State 
Corporation  Commission  of  Commonwealth  of 
Virginia,  35  S.  Ct.  480,  236  U.  S.  699,  59  L. 
Ed.  797,  affirming  decree  (D.  C.)  213  F.  889. 

The  court  will  not  enjoin  the  action  of  a 
state  corporation  commission  in  directing  a 
street  railway  to  double  track  its  line  in  the 
absence  of  a  clear  case  of  confiscatory  action. — 
Phoenix  Ry.  Co.  of  Arizona  v.  Geary,  36  S. 
Ct.  45,  239  U.  S.  277,  60  L.  Ed.  287,  affirm- 
ing decree  (D.  C.)  209  F.  694. 

The  threatened  enforcement  by  state  of- 
ficers, of  a  statute  attacked  as  repugnant  to 
the  federal  Constitution  may  be  enjoined  by  a 
federal  court,  where  the  statute,  if  exerted 
against  complainants,  will  produce  irreparable 
injury. — Rast  v.  Van  Deman  &  Lewis  Co.,  36 
S.  Ct.  370.  240  U.  S.  342,  60  L.  Ed.  679,  re- 
versing order  (D.  C.)  Van  t)eman  &  Lewis  Co. 
V.  Rast,  214  F.  827;  Pitney  v.  State  of  Wash- 
ington, 36  S.  Ct.  385,  240  U.  S.  387,  60  L. 
Ed.  703,  affirming  judgment  State  v.  Pitney, 
141  P.  883,  80  Wash.  699. 

The  threatened  enforcement  by  state  of- 
ficers of  a  statute  attacked  as  repugnant  to 
the  federal  Constitution  may  be  enjoined  by  a 
federal  court,  where  the  statute,  if  exerted 
against  complainants,  will  produce  irreparable 
injury.— Tanner  v.  Little,  36  S.  Ct.  379,  240 
U.  S.  369,  60  L.  Ed.  691,  reversing  decree 
(D.  C.)  Little  V.  Tanner,  208  F.  605;  Pitney  v. 
State  of  Washington,  36  S.  Ct  385,  240  U. 
S.  387,  60  L.  Ed.  703,  affirming  judgment  State 
V.  Pitney,  141  P.  883,  80  Wash.  699. 

(F)  PUBLIC  WELFARE,  PROPERTY,  AND 

RIGHTS. 

^=s>89.  Protection  of  pnblio  In  general. 

See  27  Cent.  Dig.  Inj.  §§  161,  163. 

A  court  of  equity  has  jurisdiction  to  Is- 
sue an  injunction  to  prevent  a  forcible  obstruc- 
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tion  of  interstate  commerce  and  the  transpor- 
tation of  the  mails —In  re  Dehs,  158  U.  S.  564, 
15  S.  Ct.  900,  39  L.  Ed.  1092. 

(G)  PERSONAI/  RIGHTS  AND  DUTIES. 

<Ss9ldl.  Boyootts    and    otl&e»    oomblna- 
tions. 

See  27  Cent    Dig.   Inj.  fifi  174.  176. 

An  owner  of  a  pilot  boat,  who  alleges  that 
he  is  aggrieved,  in  that  defendants,  by  their 
words  and  acts,  have  denied  his  right,  and  that 
of  his  branch  pilots,  to  exercise  their  calling, 
and  have  confederated  together  and  bound  them- 
selves not  to  do  business  as  pilots  with  others 
not  belonging  to  such  confederation,  as  a  con- 
*  sequence  of  which  he  and  his  coowners  have 
suffered  in  various  specified  ways,  has  adequate 
remedies  at  law,  and  cannot,  therefore,  seek  aid 
of  a  court  of  equity,  by  way  of  injunction.-— 
Francis  v.  Flinn,  118  U.  S.  385,  6  S.  Ct.  1148, 
30  L.  Ed.  165. 

A  court  of  equity  may  enjoin  the  continu- 
ance of  a  boycott,  although  spoken  words  or 
written  matter  were  used  as  one  of  the  instru- 
mentalities by  which  the  boycott  was  made  ef- 
fective.—(1911)  Gorapers  v.  Buck's  Stove  & 
^nge  Co.,  31  S.  Ct.  492,  221  U.  S.  418,  55,  L. 
Ed.  797.  34  L.  R.  A.  (N.  S.)  874  reversing 
judgment   (1909)  33  App.  D.  C.  516. 

(H)  CRIMINAL   ACTS,   CONSPIRACIES, 
AND  PROSECUTIONS. 

Federal  courts  restraining  proceedings  in  state 
courts,  see  Courts,  ^=>508. 

($=:»102.'  Criminal  aots  in  general. 

See  27  Cent.  Dig.  InJ.  fi  176. 

A  court  of  equity  has  jurisdiction  to  en- 
join the  obstruction  of  the  mails  and  the  high- 
ways used  in  interstate  commerce,  though  such 
obstruction  amounts  to  a  public  nuisance,  for 
which  a  criminal  prosecution  would  lie;  and 
the  punishment  imposed  by  such  court  for  vio- 
lation of  its  injunction  is  not  an  exexcise  of 
criminal  jurisdiction.— In  re  Debs,  158  U.  S. 
5G4,  15  S.  Ct.  900,  39  L.  Ed.  1092. 

^s»105.   Criminal  proseontionji. 

See  27  Cent.  Dig.  InJ.  8S  178,  179. 

A  court  of  equity,  although  having  juris- 
diction over  person  and  property  in  a  case  pend- 
ing before  it,  is  not  thereby  vested  with  ju- 
risdiction over  crimes  committed  in  dealing  with 
such  property  by  a  party  before  the  civil  suit 
was  brought,  and  cannot  restrain,  by  injunction, 
proceedings  regularly  brought  in  a  criminal 
court  having  jurisdi^ction  of  the  crime  and  of 
the  accused.— llarkrader  v.  Wadley,  19  S.  Ct. 
119,  172  U.  S.  148,  43  L.  Ed.  399. 

The  absence  of  an  adequate  remedy  at  law 
cannot  be  urged  by  a  subcontractor  who  has 
contracted  to  erect  gas  works  on  certain  prem- 
ises, as  a  ground  for  injunctive  relief  to  pre- 
vent the  enforcement,  by  criminal  proceedings 
against  his  employes,  of  municipal  ordinances 
prohibiting  the  erection  or  maintenance  of  such* 
structures  within  certain  limits,  which  are  al- 
leged to  infringe  the  obligation  of  the  contract 
of  the  owner  of  the  land  with  the  municipality 
under  prior  ordinances,  since  his  remedy,  if  any, 
is  by  action  against  the  principal  contractor, 
who  is  presumed  to  be  able  to  respond  in  dam- 
ages for  all  such  which  the  subcontractor  may 
have  suffered  by  the  interruption  of  the  con- 
tract.—Davis  &  Farnum  Mfg.  Co.  v.  City  of 
Los  Angeles,  23  S.  Ct.  498,  189  U.  S.  207,  47 
L.  Ed.  778,  affirming  decree  (C.  C.)  115  F.  537. 

Equity  will  enjoin  criminal  proceedings  un- 
der a  void  municipal  ordinance,  where  proper- 
ty rights  will  be  destroyed  by  its  enf«jrcement. 
—Dobbins  v.  City  of  Los  Anceles.  25  S.  Ct. 
18,  195  U.  S.  223,  49  L.  Ed.   169,  reversing 


judgment  72  P.  970,  189  Cal.  179,  96  Am.  St. 
Rep.  95:  Daly  v.  Elton,  25  S.  Ct.  22,  195 
U.  S.  242,  49  L.  Ed.  177,  reversing  judgment 
In  re  Daly,  72  P.  1097,  139  Cal.  216. 

One  whose  property  rights  have  been  in- 
raded  in  fixing  harbor  lines  may  sue  to  enjoin 
the  Secretary  of  War  from  causing  criminal 
proceedings  to  be  brought  against  him,  under 
Act  of  Congress  March  3,  1899,  §$  11,  12.  17.— 
(1912)  Philadelphia  Co.  v.  Stirason,  32  S.  Ct. 
340.  223  U.  S.  605,  56  L.  J^,  570,  affirming 
decree  (1909)  Same  v.  Dickinson,  33  App.  D. 
C.  338. 

Equity  has  jurisdiction  to  restrain  prosecu- 
tion of  an  employer  under  Anti-Alien  Labor 
Law,  Ariz.,  at  the  suit  of  an  alien  employ^  al- 
leging that  the  act  violates  federal  Constitu- 
tion and  will  result  in  his  immediate  discharge^ 
— Tniax  V.  Raich,  36  S.  Ct.  7,  239  U.  S.  33,  60 
L.  Ed.  131,  affirming  order  (D.  C.)  Raich  v. 
Truax,  219  F.  273. 

m.  ACTIONS  FOR  IN  JUNCTIONS. 

Action  against  United  States  officers,  see  Unit- 
ed States,  <g=»125. 

Federal  courts,  see  Courts,  ^=^264,  265. 

Joinder  of  legal  and  equitable  actions,  see  Ac- 
tion, ^ss>46. 

Jurisdiction  beyond  territorial  limits,  see 
Equity,  <@=»36. 

^=>110.  Jnrisdiotion. 

See  27  Cent.  Dig.  InJ.  89  188-194. 

'  A  United  States  circuit  court,  as  a  court  of 
equity,  may  restrain  a  corporation,  at  the  suit 
of  one  of  its  stockholders,  from  voluntarily 
making  returns  for  the  imposition  of  and  pay- 
ing an  unconstitutional  tax  levied  under  an  act 
of  congress,  on  the  ground  of  the  breach  of 
trust  or  duty  in  such  misapplication  or  diver- 
sion of  the  corporate  funds,  and  on  allegations 
of  threatened  multiplicity  of  suits  and  irre- 
parable injury,  where. the  objection  of  adequate 
remedy  at  law  is  not  raised,  and  the  question 
of  jurisdiction  is  waived,  so  far  as  it  is  with- 
in the  power  of  the  government  to  do  so.— 
Pollock  V.  Farmers'  Loan  &  Trust  Co.,  157  U. 
S.  429,  15  S.  Ct.  673,  39  L.  Ed.  759. 

^s»113.  liimltations  and  lacbes. 

See  27  Cent.   Dig.   InJ.  9S  198-201. 

Bondholders  of  a  water  company  who,  with 
knowledge  of  the  passage  of  an  ordinance  au- 
thorizing the  construction  of  city  waterworks, 
delay  for  five  years  the  commencement  of  a  suit 
to  enjoin  its  enforcement,  during  which  time 
the  city  has  issued  bonds  under  the  ordinance 
and  expended  a  large  part  of  the  proceeds  to- 
wards the  construction  of  its  waterworks,  the 
ground  of  suit  being  that  the  ordinance  and 
the  carrying  of  it  into  effect  impairs  the  ob- 
ligation of  a  prior  contract  between  the  city  and 
the  water  company,  are  guilty  of  such  laches  as 
will  bar  them  of  relief  in  a  court  of  equity.— 
Penn  Mut.  Life  Ins.  Co.  v.  City  of  Austin,  18 
S.  Ct.  223,  168  U.  S,  685,  42  L.  Ed.  626. 

The  inaction  of  a  fraternal  order  for  many 
years  during  which  a  newer  order  of  the  same 
name  has  existed  and  has  exercised  its  func- 
tions, is  laches  defeating  the  former's  right  to 
injunctive  relief.— (1912)  Creswill  v.  Grand 
Lodge.  K.  P.  of  Georgia,  32  S.  Ct.  822.  225  U. 
S.  246,  56  L.  Ed.  1074.  reversing  judgment 
(1910)  67  S.  E.  188.  133  (Ja.  837,  134  Am. 
St.  llep.  231. 18  Ann.  Cas.  453. 

^=»114.  Parties. 

See  27  Cent  Dig.  InJ.  fifi  202-220. 

Where  plaintiff's  store  is  taken  by  the  sheriff 
under  attachment  against  a  third  person,  the 
sheriff,  in  seizing  the  property,  becomes  a  tres- 
passer, and  he  is  the  proper  defendant  in  an 
injunction  suit  to  restrain  the  closing  of  plain- 
tiff's store  and  the  sale  of  the  goods,  though  he 
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has  no  material  interest  in  the  subject-mat- 
ter thereof.— North  v.  Peters,  138  U.  S.  271, 
11  S.  Ct.  346.  34  L.  EM.  936. 

Cttizens  of  a  state  who  may  import  liquors 
for  their  own  use  have  not  such  a  common  in- 
terest in  enjoining  the  seizure  thereof  by  state 
officers,  under  authority  of  an  unconstitutional 
law,  that  one  citizen  may  maintain  a  bill  for 
that  purpose  in  behalf  of  himself  and  all  others 
who  may  so  import  liquors. — Scott  v.  Donald, 
17  S.  Ct.  262,  165  U.  S.  107,  41  L.  Ed.  648. 

A  bin  by  a  state  against  a  corporation  of 
another  state  to  enjoin  that  corporation,  its 
officers,  representatives,  agents,  servants,  or 
stockholders,  from  interfering  in  any  way  with 
the  management  or  control,  and  from  holding 
any  of  the  stock,  of  either  of  two  railroad  cor- 
porations of  the  complainant  state,  is  one  to 
which  the  domestic  corporations  are  necessary 
parties  for  the  representation  of  the  interests 
of  all  other  stockholders  and  of  the  general  pub- 
lic— State  of  Minnesota  v.  Northern  Securi- 
ties Co.,  22  S.  Ct  308,  184  U.  S.  199,  46  L.  Ed. 
499. 

A  corporation,  referred  to  in  a  bill  to  re- 
strain any  further  action  by  the  secretary  of 
the  interior  upon  applications  for  leases  of  In- 
dian lands  for  mining '  purposes  as  one  of  the 
successful  applicants,  is  not  a  necessary  par- 
ty defendant  to  the  suit,  which  is  instituted  on 
the  theory  of  the  want  of  power  in  the  secre- 
tary to  execute  leases  affecting  such  lands. — 
Cherokee  Nation  v.  Hitchcock,  23  S.  Ct.  115, 
187  U.  S.  294,  47  L.  Ed.  183. 

The  duty  imposed  upon  the  Attorney  Gen- 
eral of  a  state  by  the  common  law  and  statutes, 
requiring  him  to  cause  proceedings  to  be  in- 
stituted against  any  corporation  whenever  it 
shall  have  offended  against  the  laws  of  the 
State,  and  to  enforce  the  railroad  rate  law  at 
the  instance  of  the  railroad  commission,  suffi- 
ciently connects  him  with  the  enforcement  of 
the  statute  to  make  him  a  proper  party  to  a 
suit  to  enjoin  its  enforcement.— Ex  parte 
Young,  28  S.  Ct.  441.  209  U.  S.  123.  52  L. 
Ed.  714,  13  L.  B.  A.  (N.  S.)  932,  14  Ann.  Cas. 
764. 

Persons  who  have  Initiated  claims  are  not 
necessary  parties  to  a  suit  to  enjoin  the  Sec- 
retary of  the  Interior  and  the  Commissioner 
of  the  General  Land  Office  from  casting  a  cloud 
on  a  title  vested  by  an  approved  location  of  the 
pant  made  by  act  June  21,  1860,  by  proceed- 
ings in  a.  matter  of  attempted  entries  of  the 
iand  under  the  public  land  laws. — Lane  v. 
Watts.  34  &  Ct.  965,  234  U.  S.  525,  58  L.  Ed. 
1440,  affirming  decree  41  App.  D.  C.  139.  Re- 
hearing denied  35  S.  Ct  3,  235  U.  S.  17,  59  L. 
Ed.  104. 

The  United  States  is  not  a  necessary  party 
to  a  suit  in  the  District  of  Columbia  to  enjoin 
the  Secretary  of  the.  Interior  and  the  Commis- 
•ioner  of  the  General  Land  Office  from  casting 
«  doud  on  the  title  to  lands  in  New  Mexico 
rested  by  an  approved  location  of  a  grant  un- 
fler  act  June  21,  I860.— Id. 


16.  Pleading. 

See  27  Cent  Dig.  InJ.   {{  223-271. 


18.  —  Bin,  eompUdBt,  or  petitioB. 
Sm  27  Cent  Dig.    InJ.  9|   223-242. 

A  bill  filed  by  a  water  company  against  a 
«Qty  haAing  by  its  charter  power  to  furnish  or 
^o  contract  for  a  supply  of  water  for  its  own 
u«e  and  that  of  its  inhabitants,  setting  out  a 
franchise  granted  by  the  city,  and  a  contract 
to  take  and  pay  for  water  for  a  term  of  y^ars ; 
that  plaintiff,  in  reliance  on  such  franchise  and 
contract,  has  invested  its  capital  in  the  erection 
of  waterworks,'  and  that  the  city  has  by  subse- 


quent legislation  within  the  term  of  the  fran- 
chise repudiated  its  contract,  aiid  determined 
upon  the  erection  of  water  works  of  its  own, 
to  be  operated  in  competition  with  plaintiff,— 
states  sufficient  grounds  for  relief,  without  set- 
ting out  the  particular  manner  in  which  such 
action  will  injure  plaintiff,  which  is  a  matter  of 
general  knowledge.  Decree  Walla  Walla  Water 
Co.  V.  City  of  Walla  Walla  (O.  C.)  60  F.  957, 
affirmed.— City  of  Walla  Walla  v.  Walla  Walla 
Water  Co.,  19  S.  Ct.  77,  172  U.  S.  1,  43  L.  Ed. 
o41.. 

Circumstances  bringing  the  case  within 
some  acknowledged  head  of  equity  jurisdiction 
so  as  to  give  the  right  to  injunctive  relief  in  a 
federal  court  against  the  enforcement  of  a  mu- 
nicipal ordinance  imposing  a  license  fee  upon  a 
water  company,  upon  the  ground  that  such  or- 
dinance is  unconstitutional,  illegal,  and  void, 
are  not  shown  by  a  vague  allegation  in  the 
bill  that  the  city  has  threatened  to  remove  the 
company's  pipes  and  works,  without  averring 
any  facts  showing  such  threat,  or  by  suggesting 
the  danger  of  a  multiplicity  of  suits,  or  of  the 
casting  of  a  cloud  upon  the  title  of  the  company 
to  its  franchises,  where  a  single  action  has  oeen 
brought  to  collect  the  license  tee,  with  an  honest 
purpose  to  settle  the  rights  of  the  parties,  and 
the  real  basis  for  the  contention  as  to  the 
cloud  on  title  is  that  the  city's  claim  that  the 
company  has  no  more  than  a  mere  permission 
to  occupy  the  streets,  which  is  the  reason  said 
to  have  induced  the  enactment  of  the  ordinance, 
unfavorably  affects  the  company's  property  and 
impairs  its  credit— Boise  Artesian  Hot  &  Cold 
Water  Co.  v.  Boise  City,  29  S.  Ct  426,  213  U. 
S.  276,  53  L.  Ed.  796. 

A  case  for  an  injunction  against  compliance 
by  carriers  with  provisions  of  Oklahoma  sepa- 
rate coach  law,  December  18,  1907  (Rev.  Laws 
1910,  §  860. et  seq.),  permitting  carriers  to  dis- 
criminate between  wnite  persons  and  negroes 
in  providing  sleeping,  dining,  and  chair  cars,  is 
not  presented  by  bill  filed  by  five  negro  citizens 
containing  general  allegations  as  to  discrimina- 
tion, there  being  50,0€K)  persons  of  the  negro 
race  in  the  state  who  will  be  injured  in  their 
civil  rights,  where  it  is  not  alleged  that  any 
complainant  has  ever  traveled  on  any  of  the 
railroads  in  question  or  jthat  any  one  of  them 
has  requested  accommodations  in  such  cars 
or  ever  was  notified  that  such  accommodations 
would  not  be  furnished  to  him  when  furnished 
to  others  upon  a  payment  of  the  customary 
charge.— McCabe  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  35  S.  Ct  69,  235  U.  S.  151,  59  L.  Ed.  169, 
affirming  decree  186  F.  966,  109  C.  C.  A.  110. 

^=s>124.  Evidence. 

See  27  Cent.  Dig.   Inj. 
Judgm.  S  894. 


n  272-278:    80   Gent  Dig. 


^=9125.  — —  Pleadings  as  evidenoe. 

See  27  Cent   Dig.    InJ.   {{  272-276;    SO  Cent  Dig. 
Judgm.  S  894. 

The  title  to  land  acquired  under  a  patent 
was  attacked  by  a  bill  to  enjoin  an  action  at 
law  by  defendant  to  recover  the  land  and  for 
the  cancellation  of  his  patent,  charging  that  a 
series  of  applications,  wherebv  the  land  was 
withheld  from  market,  was  fictitious,  and  made 
solely  for  that  purpose.  The  bill  having  re- 
quired an  answer  under  oath,  the  defendant 
denied  the  fraudulent  purposes  and  designs 
charged,  and  the  person  who  filed  the  applica- 
tions testified  that  the  parties  in  whose  names 
the  respective  applications  were  made  were  liv- 
ing persons,  and  that  he  made  the  applications 
for  the  bona  fide  purpose  of  procuring  the  lands 
for  them.  Held  that,  in  the  absence  of  any  con- 
tradictory testimony,  the  charges  of  the  bill 
must  be  regarded  as  not  sustained. — Monroe 
Cattle  Co.  V.  Becker,  147  U.  S.  47,  13  S.  Ct 
217,  37  L.  Ed.  72. 
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PreiiimptlonB    aad    burden 
of  proof. 

8«e  27  Cent.  Dig.  InJ.  I  276. 

Persons  seeking  to  escape  from  the  obliga- 
tions of  a  contract  to  deliver  sugar  cane  at  a 
specified  sugar  factory  for  grinding,  because  of 
toe  happening  of  a  condition  subsequent  embod- 
ied in  a  proviso  in  the  contract,  justifying  can- 
cellation if  a  projected  sugar  mill  snould  be 
erected  or  its  construction  started  by  a  certain 
date,  are  charged  with  the  burden  of  proving 
that  the  identical  mill  referred  to  in  the  con- 
tract has  been  so  built  or  started,  although  the 
bill  alleges  affirmatively  a  conspiracy  to  evade 
the  undertaking  by  way  of  replication  to  the 
answer  setting  up  the  condition. — Javierre  ▼. 
Central  Altagracia.  30  S.  Ct,  598,  217  U.  S. 
602,  54  L.  Ed.  859. 


—  Weight  aad  rafieleBoy. 

See  27  Cent.  Dig.   InJ.   i  278. 

Under  authority  of  Act  Cong.  Tex.  Feb.  5, 
1842,  the  president  of  the  republic  of  Texas  en- 
tered into  a  contract  with  plaintiff's  assignor, 
whereby  the  state  agreed^  in  consideration  of 
the.  contractor's  undertaking  to  survey  a  cer- 
tain grant  of  land,  and  to  divide  it  into  sec- 
tions and  half  sections  of  040  and  320  acres, 
respectively,  to  introduce  bona  fide  settlers,  im-^ 
migrants  from  without  the  republic  of  Texas, 
to  grant  to  each  head  of  a  family  so  settled  040 
acres,  and  to  each  single  man  over  17  years  of 
age  320  acres,  and  for  every  100  families  so 
introduced  and  settled  to  grant  to  the  contrac- 
tors 10  sections  of  640  acres  each.  It  appear- 
ed in  a  proceeding  in  equity  by  the  assignees 
of  the  contractors  against  the  land  commission- 
er of  the  state  of  Texas  thjit,  although  the  ex^ 
terior  lines  of  the  grant  had  been  surveyed,  it 
had  never  been  divided  into  sections  and  half 
sections,  and  no  sufi[icient  showing  was  made 
that  any  of  the  settlers  on  the  land  had  been 
introduced  by  the  contractors.  Held,  that  a  de- 
cree "forever**  enjoining  the  defendant  from  is- 
suing a  patent  to  any  lands  within  the  grant 
except  to  plaintiff,  without  defining  the  rights 
of  the  state  or  of  others  therein,  was  not  sup- 
ported by  the  evidence,  and  must  be  reversed.— 
Walsh  V.  Preston,  109  U.  S.  297,  3  S.  Ct  169, 
245,  27  L.  Ed.  940. 

Complainant  filed  a  bill  alle^g  that  she 
was  the  owner  of  certain  bonds  in  the  x>os8es- 
sion  of  defendants,  and  praying  that  defend- 
ants be  enjoined  from  selling  the  bonds,  and  for 
other  equitable  relief.  The  bUl  was  sworn  to 
bv  complainant's  solicitor  on  belief,  and  com- 
plainant's name  was  signed  thereto  by  the  solic- 
itor. Complainant  was  not  sworn  as  a  witness 
in  the  case.  It  appeai%d  that  the  bonds  in  suit 
were  delivered  to  defendants  in  exchange  for 
a  mortgage  executed  by  complainant's  husband. 
The  husband  testified  that  the  bonds  had  been 
his,  but  had  become  the  property  of  his  wife 
under  assignments,  which  did  not  appear  ever 
to  have  been  in  complainant's  possession,  to 
secure  a  debt  to  her  from  him.  No  evidence 
was  given  as  to  the  origin  of  this  debt,  or  that 
complainant  had  a  separate  estate,  and  it  ap- 
peared that  the  parties  had  been  married  more 
than  20  years.  Complainant's  son  testified  that, 
without  authority  from  complainant,  he  had 
taken  the  bonds  from  her  safe-deposit  box,  of 
which  he  had  a  key.  JEfeld,  that  the  evidence 
failed  to  show  that  complainant  ever  had  any 
real  ownership  or  actual  control  of  or  lawful 
right  to  the  bonds. — Matthews  v.  Warner,  112 
U.  S.  600,  5  S.  Ct.  312,  28  L.  Bd.  851,  af- 
firming (O.  C.)  6  F.  461. 

TV.  PREI.IMINART  AND  INTERIiOOU* 
TORT  nfJITKGTIOIIS. 

In  suit  for  infringement  of  patent,  see  Patents, 

«=»293-308. 
fieview  in  circuit  court  of  appeals,  see  Courts, 

«=>407. 


(A)  GROUNDS  AND  PROCEEDINQS  TO 

PROCURE. 

aiee  27  Cent  Dig.  InJ.  SS  802-246. 

Authority  of  single  federal  judge,  see  Courts, 
«=>101. 

(B)  COIfTINUING.  MODIFYING,  VACAT- 
ING.  OR  DISSOLVING. 

Authority  of  single  federal  judge,  see  Conrta, 

«=>101. 
Effect  of  supersedeas  or  stay,  see  Appeal  and 

Error,  «s>488. 

^=»185.  Damases  ob   dissolutioB* 

See  27  Cent.  Dig.  Inj.  H  897-407. 

^s>186.  —  Iilability- 

See  27  Cent.  Dig.  In].  U  897,  SM-40S. 

The  refusal  of  the  court  of  original  Juris- 
diction to  allow  damages  for  the  period  during 
which  the  temporary  restraining  order,  grant- 
ed pursuant  to  Rev.  St.  U.  S.  ft  718  [tJ.  8. 
Comp.  St.  1901,  p.  580].  was  in  force,  upon  the 
undertaking  given  as  a  condition  of  granting 
such  order,  cannot  be  sustained  as  an  appropri- 
ate exercise  of  discretion,  where,  by  such  order, 
the  Postmaster  General  was  restrained  from 
refusing  to  transmit  certain  publications  at  sec- 
ond-class rates,  as  theretofore,  and  the  result 
of  the  litigation  was  to  establish  not  only  the 
right  of  the  government  to  receive  additional 
postage  pending  the  controversy,  but  also  the 
fact  that  the  publishers  had  received  a  very  con- 
siderable service  from  the  government  in  carry- 
ing the  publications  through  the  mails  at  a  rate 
less  than  that  which  it  was  entitled  to  charge. 
Decree,  Cortelyou  v.  Houghton  (1906)  27  App. 
D.  C.  188,  modified.— Houghton  v.  Cortelyou, 
28  S.  Ct.  234,  208  U.  S.  149,  52  L.  Ed.  432. 

V.  PERMANENT  INJUNCTION  AND 


^=s»189.    Nature  and  seope  of  relief* 

See  27  Cent.  Dig.  InJ^  S  409. 

Injunctive  relief  against  ticket  brokers  un* 
lawfully  dealing  in  nontransferable  reduced- 
rate  excursion  tickets  may  extend  to  the  re» 
straining  of  like  dealings  as  to  similar  tickets 
which  may  be  issued  m  the  future.  Decree. 
Louisville  &  N.  R.  Co.  v.  Bitterman  (1906)  144 
F.  34,  75  C.  C.  A.  192,  affirmed.— Bitterman  ▼. 
Louisville  &  N.  R.  Co.,  28  S.  Ct.  91,  207  U.  S. 
205,  52  L.  Ed.  171,  12  Ann.  Cas.  693. 

Railroad  companies  whose  long  disregard  of 
covenants  in  Land  Grant  Acts  of  April  10, 
1869,  and  May  4,  1870,  regulating  sales  to  ac- 
tual settlers,  may  have  made  the  lands  more 
inviting  for  speculation  than  settlement,  should 
be  enjoined  from  any  disposition  whatever  of  the 
lands  or  the  timber  thereon  and  from  cutting 
or  authorizing  the  cutting  or  removal  of  the  tim- 
ber.—Oregon  &  C.  R.  Co.  V.  United  States,  36 
S.  Ct  908,  238  U.  S.  393,  59  L.  £».  1360. 

^=s»19,5.    BeeoTery  of  damages  Instead  of 
inJnaotioB. 

See  n  Cent.  Dig.  InJ.  i  415. 

An  ascertainment  and*decree  for  the  pay- 
ment of  damages,  with  injunction  in  the  alter- 
native, and  not  a  permanent  injunction  to  be 
entered  on  a  specified  date,  unless  the  parties 
shall  sooner  agree  in  respect  to  compensation, 
is  the  measure  of  relief,  in  a  suit  by  riparian 
owners  to  restrain  the  construction  and  main- 
tenance 'by  a  municipal  corporation  of  a  dam 
in  aid  of  its  water  supply,  by  which  the  wa- 
ters of  a  river  are  unlawfully  diverted  from 
their  natural  flow  through  the  lands  of  such 
riparian  owners,  who  delayed  their  suit  until 
the  work  of  construction  had  proceeded  for  two 
years,  with  the  consequent  expenditure  of  a 
large  sum  of  money,  during  which  period  nego- 
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tiations  between  audi  owners  and  fhe  manic- 
ipality  had  been  carried  on  with  a  view  to  com- 
pensation for  the  injuries  such  owners  would 
sustain.  Decree,  Pine  v.  City  of  New  York 
112  F.  98,  50  C.  C.  A.  145,  reversed.— City  of 
New  York  v.  Pine,  22  S.  Ot  582,  186  U.  S. 
d3,  46  U  Ed.  820. 

Jurisdiction  of  a  suit  to  enjoin  interference 
with  alleged  existing  second-class  mail  privi- 
l^e  will  not  be  retained,  after  new  application 
for  second-class  rates  has  been  granted  pendente 
lite,  to  determine  what  relief  i^ould  be  accord- 
ed respecting  injunction  bond,  where  there  is 
nothing  to  show  complainant  in  danger  from  an 
acti<Hi  to  enforce  the  bond. — Le?ns  Fub.  Go.  v. 
Wyman,  83  S.  Ot  599,  228  U.  S.  610,  57  L. 
Ed.  989,  affirming  decree  182  F.  18,  104  0.  O. 
A.  403. 

«=»190.  ReUef  to  defendaat. 

See  27  Cent.  Dig.  InJ.  i  419. 

Injunction  agahist  interference  by  munici- 
pality with  a  telegraph  company  which  has  ac- 
cepted the  provisions  of  Act  July  24,  1866, 
should  provide  that  nothing  therein  contained 
should  prevent  such  municipality  from  subject- 
ing the  location  of  the  line  to  reasonable  regu- 
lations.—Town  of  Essex  V.  New  England  Tel. 
Co.  of  Massachusetts,  86  S.  Ot.  102,  239  U.  S. 
313,  60  L.  Bd.  301,  modifying  decree  (D.  C.) 
New  Ehigland  Telegraph  Co.  of  Massachusetts 
V.  Town  of  Bsaex,  206  F.  926. 

n.  WBIT,  ORDER  OB  DEGREE,  8IIBV- 
IGE,  AMD  ENFORCEMENT. 

^=>202«  Writ  or  order* 

See  27  Cent.  Dig.  Inj.  SS  421-426;  6  Cent  Dig.  Ball, 
I  110. 

^s»ZOS*  -«-  OporatioB  and  effoet. 

See  27  Cent.  Dig.  InJ.  IS  424-426;  B  Cent  Dig.  Bail, 
1130. 

After  certain  taxpayers  had  enjoined  the 
collection  d  a  town  tax,  the  relators,  being  the 
bidders  and  owners  of  certain  bonds  and  cou- 
pons of  the  town,  began  separate  suits  against 
the  town  to  recover  the  amounts  due  them  on 
their  coupons,  and  obtained  judgment  Held, 
that  the  relators,  not  having  been  parties  to 
the  injunction  proceedings,  were  not  affected 
thereby  in  their  right  to  enforce  the  collection 
of  the  taxes.— Hawley  v.  United  States,  108  U. 
S.  543,  2  S.  Ct  846^  27  L.  E».  820. 

In  an  action  by  a  mortgagee  of  the  S.  Co. 
against  the  trustees  and  the  S.  Co.  to  subject 
the  trust  lands  to  that  company's  mortgage, 
hdd  that  the  trustees'  deed  to  the  company  was 
void,  l)ecause  made  in  violation  of  an  injunc- 
tum,  and  that  the  S.  Co.,  as  a  purchaser  pen- 
dente lite,  and  Its  mortgagee,  took  subject  to 
the  subsequent  decree.— Union  Trust  Co.  v. 
Southern  InlAnd  Nav.  &  Imp.  Co.,  130  U.  S. 
566,  0  S.  Ct  606,  32  L.  JEM.  1043. 

^s»207*  FisuU  Judsmeiit  or  deoroo. 

see  27  Cent  Dig.  InJ.  ||  427-436. 

C=>208.  -^  In  seaeral* 

See  27  Cent  Dig.  Inj.  S9  427,  48L 

A  decree  enjoining  future  violations  by  rail- 
roads of  Land  Grant  Act  April  10.  1869,  and 
Act  Hay  4,  1870,  §  4,  regulating  sales  to  actual 
settlers,  should  be  without  prejudice  to  other 
remedies  which  the  government  may  have  under 
Joint  Resolution  April  30,  1908,  where  the 
government  in  its  bUI  has  distinguished  between 
■old  and  unsold  lands. — Oreaon  &  C.  R.  Co.  v. 
United  States,  35  S.  Ct  908,  238  U.  S.  393,  59 
•  L.  Ed.  1360. 


OpeatiiS   aad   Taoatlas    or 


——  upeau4 
modlxylas* 

See  27  Cent  Dig.  Inj.  |  4SS. 

AfElrmance  by  federal  Supreme  Court  of  de- 
cree enjoining  enforcement  of  state  legislation, 
as  prohibiting  the  transportation  of  natural 
gas  m  lawful  channels  of  interstate  commerce, 
does  not  require  modification  to  except  from 
its  operation  certain  provisions  which  might 
have  been  valid  as  to  transportation  of  gas 
wholly  within  the  state.— Haskell  v.  Kansas 
Natural  Gas  Co.,  32  S.  Ct  442,  224  U.  S.  217, 
56  L.  Bd.  73a 


— —  OporatloB  and  offoet  Ia  boh* 
oral. 

See  27  Cent   Dig.  InJ.  I  434. 

Laws  Fla.  1885,  c.  610,  vested  the  land 
granted  to  Florida  by  act  of  congress  of  March 
3,  1845,  in  trustees  to  dispose  of  and  to  invest 
the  proceeds,  with  power  to  pledge  the  fund 
for  the  payment  of  interest  on  bonds  which 
might  be  issued  by  any  railroad  company  con-  - 
structing  roads  along  certain  lines;  the  com- 
panies to  pay  the  interest  on  the  bonds,  and  a 
certain  per  cent,  to  form  a  sinking  fund  for  the 
payment  of  the  principal.  In  1870  an  action 
was  commenced  by.  the  holder  of  bonds,  issued 
in  compliance  with  the  act,  to  enjoin  the  trustees 
from  committing  waste  and  from  misappropri- 
ating the  funds,  charging  that  they  had  misiap-  ' 
propriated  money  received,  had  failed  to  pay 
past-due  coupons,  neglected  to  collect  the  smk- 
ing  fund,  and  were  illegally  conveying  millions 
of  acres  of  land  to  corporations  not  entitled 
to  receive  them,  and  had  attempted  to  secure  to 
a  certain  company  a  large  tract  of  the  trust 
lands.  Injunction  issued  commanding  the  trus- 
tees to  desist  from  disposing  of  the  trust  land, 
except  in  accordance  with  the  act;  or  for  any 
other  consideration  than  money.  Subsequently 
a  majority  of  the  trustees  conveyed  to  the  com- 
pany a  large  tract  of  land,  and  a  decree  was 
entered  rescinding  the  contracts  entered  into 
with  the  company,  and  ordering  tiie  land  re- 
stored to  the  trust  fund.  Held,  that  as  rescis- 
sion of  the  agreements  was  within  the  general 
scope  of  the  pleadings,  and  the  company  was  a 

f)arty,  the  decree  ordering  restoration  of  the 
ands  to  the  trust  fund  was  not  void,  and  could 
not  be  questioned  collaterally.— Union  Trust 
Co.  ▼.  Southern  Inland  Nav.  &  Imp.  Co.,  130 
U.  S.  565,  9  S.  Ct  606,  32  L.  Bd.  1043. 

Decree  of  federal  Circuit  Court  enjoining 
enforcement  of  state  legislation  prohibiting 
transportation  of  natural  gas  outside  the  state 
does  not  prevent  enforcement  of  legitimate  state 
legislation  not  confiicting  with  interstate  com- 
merce, where  the  decree  was  affirmed  on  the 
ground  that  complainant  had  a  right  to  take 
natural  gas  out  of  the  state  for  purposes  of 
interstate  commerce.— Haskell  v.  Kansas  Natu- 
ral Gas  Ca,  32  S.  Ct  442,  224  U.  S.  217,  56 
L.  Ed.  738. 

^=s>212«  -«-  Persons  eoncluded. 

See  27  Cent  Dig.  InJ.  S  435. 

An  act  of  congress  vested  land  in  trustees 
to  dispose  of*  with  power  to  pledge  the  fund  for 
certain  purposes,  and  an  action  was  brought  to 
enjoin  the  trustees  from  committin^f  waste, 
charging  that  the  trustees  had  attempted  to  se- 
cure to  the  S.  Co.,  also  a  defendant,  a  large 
tract  of  the  lands.  Injunction  issued,  and  the 
bill  was  taken  as  confessed,  and  afterwards  a 
majority  of  the  trustees  conveyed  to  the  S.  Co. 
a  large  tract  of  the  land,  after  which  the  trus- 
tees appeared  and  answered.  A  decree  was  en- 
tered rescinding  the  contracts  bv  the  trustees 
with  the  S.  Co..  and  the  lands  ordered  restored ; 
and  the  company  requested  that  the  decree  be 
vacated,  and  that  it  be  let  in  to  defendant  on 
the  ground  that  ft  was  not  a  party  to  the  suit, 
but  the  application  was  denied  and  no  appeal 
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taken.  Held,  that  the  fact  that  the  S.  Co.  was 
a  party  to  the  action,  so  as  to  be  bound  by  the 
decree  rescinding  the  contract,  was  established 
by  the  order  denying  its  application. — Union 
l>U8t  Co.  v.  Southern  Inland  Nav.  &  Imp.  Co., 
130  U.  S.  565,  9  S.  Ct.  606,  32  L.  Ed.  1643. 

A  decree  enjoining  state  officers  from  seiz- 
ing, under  authority  of  an  unconstitutional  stat- 
ute, liquors  imported  by  complainants,  should 
be  limited  to  the  officers  made  parties  to  the 
suit,  and  not  extended  to  all  such  officers  gen- 
erally, where  no  conspiracy  between  the  defend- 
ants named  and  other  unknown  officers  is  charg- 
ed.—Scott  V.  Donald,  17  S.  Ct.  262,  165  U.  S. 
107,  41  L.  Ed.  648,  modifying  decree  Donald 
V.  Scott  (C.  C.)  67  F.  854. 

Vn.  VZOI.ATION   AND   PUNISHMENT. 

Interlocutory  judgment,  see  Appeal  and  Error, 

^s»73. 
Procedure  in  circuit  court  of  appeals,  see  Courts, 

<8=»405. 

^=»224.  Ejcovfle  and  Justifioatioiu 

See  27  Cent  Dig.  InJ.  SS  474-488. 

^=9225.  ...  In  BeneraL 

,  See  27  Cent.  Dig.  InJ.  SS  474-477,  480-483. 

Disobedience  of  a  decree  of  a  state  court  en- 
joining excavation  of  the  ship  canal  connecting 
Lake  Washington  with  Puget  Sound  cannot  be 
justified  on  the  ground  that  the  acts  charged  as 
a  contempt  were  done  under  direction  of  the 
War  Department  in  accordance  with  Acts  of 
Congress,  if  the  War  Department  had  no  au- 
thority to  order  such  action.— Carlson  v.  State 
of  Washington,  34  S.  Ct.  717,  234  U.  S.  103, 
58  L.  Ed.  1237,  affirming  judgment  120  P.  104. 
66  Wash.  639. 

^s»226.  — ^  Good  faitlu 

See  27  Cent.  Dig.  In].  S  478. 

The  honest  belief  that  when  an  appeal  to 
the  federal  Supreme  Court  from  a  decree  of  a 
Circuit  Court,  dismissing  a  bill  asking  injunc- 
tive relief  against  the  removal  or  destruction  by 
municipal  officers  of  the  poles  and  wires  of  a 
light  and  power  company,  had  been  dismissed 
and  an  oider  of  dismissal  entered,  there  was 
no  reason  why  such  poles  and  wires  should 
not  be  removed  or  destroyed,  although  not 
sufficient  to  acquit  of  a  technical  contempt  of 
court  where  no  mandate  had  issued  or  could 
have  issued  under  the  rules  of  the  Supreme 
Court,  may  reduce  the  punishment  to  the  pay- 
ment of  the  costs  of  the  contempt  proceedings. 
—Merrimack  River  Savings  Bank  v.  City  of 
Clay  Center,  31  S.  Ct.  295,  219  U.  S.  527,  55 
L.  Ed.  320,  Ann.  Cas.  1912A,  513. 

^s>228.  Persona  ooaamittins  acta  of  vio- 
latlon  and  persona  liable 
therefor. 

See  tl  Cent  Dig.  Inj.  SS  484-495. 

To  render  a  person  amenable  to  an  injunc- 
tion, it  is  not  necessary  either  that  he  should 
be  a  party  to  the  suit  or  be  served  with  notice, 
if  he  had  actual  notice.— E5r  parte  Lennon,  17 
S.  Ct.  658,  166  U.  S.  548,  41  L.  Ed.  1110,  affirm- 
ing judgment  64  F.  320,  12  C.  C.  A.  134. 

^=»229.  Power  to  pnnlah. 

See  27  Cent  Dig.  In].  SS  496-601. 

Continuing  a  temporary  injunction  pending 
an  appeal  to  the  federal  Supreme  Court  from 
a  decree  of  a  Circuit  Court,  dismissing  a  bill 
asking  injunctive  relief,  operates  to  continue  in 
the  Circuit  Court  such  jurisdiction  over  the 
subject-matter  of  the  litigation  and  the  parties 
as  to  enable  it  to  preserve  the  status  quo  pend- 
ing the  appeal,  including  the  power  to  take  cog- 
nizance of  the  violation  of  the  injunction^ — Mer- 
rimack lilvei  Savings  Bank  t.  City  of  Clay 


Center,  31  S.  Ct.  295.  219  U.  &  527,  55  Ii. 
Ed.  320,  Ann.  Cas.  1912A,  513. 

The  willful  destruction  by  municipal  offi- 
cers of  the  poles  and  wires  of  a  light  and  power 
company,  pending  an  appeal  to  the  federal  Su- 
preme Court  from  a  decree  of  a  Circuit  Court, 
dismissing  a  bill  praying,  among  other  things, 
an  injunction  to  prevent  such  destruction  until 
the  right  shall  be  determined,  is  in  and  of  itself 
a  contempt  of  the  appellate  jurisdiction  of  the 
Supreme  Court^  although  such  conduct  may 
also  be  a  violation  of  the  temporary  injunction 
order  continued  by  the  court  below  pending  the 
appeal. — Id. 

^=s>230.  Proceedings. 

See  27  Cent  Dig.  InJ.  Si  MO-Sie. 

Where  a  foreign  corporation  has  violated  a 
restraining  order,  and  its  agent  to  accept  service 
conceals  himself,  so  that  an  order  on  the  com- 
pany to  show  cause  why  it  should  not  be  pro- 
ceeded against  for  contempt  cannot  be  served 
on  him,  it  is  competent  for  the  court,  under 
Code  Civ.  Proc.  Cal.  S  187,  to  cause  service  to 
be  had  upon  the  attorney  of  record  of  the  de- 
fendant, and  proceed  to  hear  the  order  to  show 
cause.— Eureka  Lake  &  T.  Canal  Co.  r.  Su- 
perior Court  of  Tuba  County,  116  U.  S.  410.  6 
S.  Ct.  429.  29  L.  Ed.  671. 

The  running  of  the  three-year  limitation 
prescribed  by  Rev.  St.  §  1044  (U.  S.  Comp.  St. 
1901,  p.  725),  for  criminal  prosecutions  to  pun- 
ish criminal  contempts  of  an  injunction  against 
a  boycott,  began  as  to  each  specilic  act  charged 
from  the  date  of  the  commission  of  such  act. — 
Gompers  v.  United  States.  34  S.  Ct.  683,  233 
U.  S.  604,  58  L.  Ed.  1115,  Ann.  Cas.  1915D, 
1044,  reversing  judgment  In  re  Gompers,  40 
App.  D.  C.  293. 

Proceedings  to  punish  acts  not  committed  in 
the  presence  of  the  court  as  criminal  contempts 
of  an  injunction  are  none  the  less  governed  bv 
the  three-year  limitation  of  Rev.  St  S  1044  (U. 
S.  Comp.  St.  1901,  p.  725),  because  such  pro- 
ceedings may  not  be  instituted  by  indictment  or 
information.— Id. 

The  federal  Supreme  Court  would  prescribe 
by  analogy  a  three-year  limitation  for  proceed- 
ings to  punish  past  acts  not  committed  in  the 
presence  of  the  court  as  criminal  contempts  of 
nn  injunction,  if  the  case  were  not  covered  by 
Rev.  St  I  1044  (U.  S.  Comp.  St  1901,  p.  725). 
—Id. 

^=»231.  Reriew. 

See  27  Cent  Dig.   Inj.   |  617;    t  Cent   Dig.  App, 

4b  E.  s  eso. 

A  decree  adjudging  each  defendant  guilty 
of  the  independent  acts  set  out  in  separate 
paragraphs  of  a  petition  charging  them  with 
contempt  of  an  injunction  order,  and  consoli- 
dating sentence  without  indicating  how  much 
of  the  punishment  was  imposed  lor  the  diso- 
bedience in  any  particular  instance,  should  be 
reversed  if  it  appears  that  the  defendants  have 
been  sentenced  on  any  diarge  which,  in  law 
or  in  fact,  does  not  constitute  a  disobedience  of 
the  injunction.— (1911)  Gompers  v.  Buck*8 
Stove  &  Range  Co.,  31  S.  Ct  492,  221  U.  S. 
418,  55  L.  Ed.  797,  34  L.  R.  A.  (N.  SJ  874,  re- 
versing judgment  (1909)  33  App.  D.  G.  516. 

A  judgment  of  fine  or  imprisonment  for  an 
alleged  criminal  contempt  is  not  reviewable  by 
appeal.— Gompers  v.  United  States,  34  S.  Ct 
6.9.S.  233  U.  S.  604,  58  L.  Ed.  1115.  Ann.  Cas. 
1915D,  1044,  reversing  judgment  In  re  Gom- 
pers, 40  App.  D.  C.  293. 

^=s>232.  Punishment. 

See  27  Cent  Dig.  InJ.  SS  SU-528. 

A  punitive  sentence  appropriate  only  to  a 
proceeding  at  law  for  criminal  contempt  where 
the  contempt  consisted  in  doing  that  which 
had  been  prohibited  by  an  injunction  could  not^ 
properly  be  imposed  in  contempt  proceedings 
which  were  instituted,  entitled,  tried,  and,  up 
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INJURIES 


to  the  moment  of  sentence,  treated,  as  a  part 
of  the  original  cause  in  equity. — (1911)  Gompers 
T.  Buck's  Stove  A  Range  Co.,  31  S.  Ct.  492, 
221  U.  S.  418,  55  L.  EcL  797.  34  L.  R.  A.  (N, 
S.)  874,  reversing  judgment  (1909)  33  App.  D. 
C.  516. 

A  proceeding  in  equity  for  civil  contempt 
consisting  in  doing  that  which  was  forbidden 
by  an  injunction,  where  the  only  remedial  re- 
lief possible  was  a  fine  payable  to  the  com- 
plainant, must  be  dismissed  without  prejudice 
to  the  power  and  right  of  the  court  granting 
the  injunction  to  punish  for  contempt  by  prop- 
er proceedings,  where  there  has  b^en  a  com* 
plete  settlement  between  the  parties  of  all  the 
matters  involved  in  the  original  equity  cause. 
—Id. 

vm.  UABii.rTix:s  on  bonds  ob 

UNDERTAKINGS. 

^s»234.  Acomal  or  release  of  liability 
hj  breacli  or  fvlUllineiit  of 
eoaditions. 

See  27  Cent  Dig.  InJ.  SS  629-637. 


^^  Bonds    or   nndertakiaBs    to 
proeure  or  eustaia  iajnnotioii. 
See   tl   Cent.    Dig.   Inj.    S8   629-637. 

Under  an  order  of  the  United  States  dis- 
trict court  that  a  bond  be  given  by  plaintiffs  ''to 
save  the  iiarties  harmless  from  the  effects  of 
the  injunction  issued  in  this  cause,"  a  bond  was 
given,  conditioned  to  pay  "to  the  said  ♦  ♦  ♦ 
defendant  in  said  injunction  all  such  damages 
as  he  may  recover  against  us,  in  case  it  should 
he  decided  that  the  said  writ  of  injunction  was 
wrongfully  issued."  Held,  that  the  bond  should 
be  construed  to  mean  that  such  damages  would 
be  paid  as  the  obligee  should  recover  by  a  suit 
on  the  bond  itself,  and  that,  thus  construed, 
the  bond  was  valid  and  conformable  to  the 
order,  and  covered  all  damages  arising  from 
the  wrongful  issue  of  the  injunction.— Meyers  v. 
Block,  iS)  U.  &  206,  7  S.  Ct  525,  30  L.  Ed. 
642. 

Liability  on  an  undertaking  required  as  a 
condition  ofgranting  the  restraining  order  au- 
thorized by  Rev.  St  U.  S.  ft  718  [U.  S.  Gomp. 
St.  1901,  p.  580],  pending  decision  upon  a  mo- 
tion for  a  temporary  injunction,  ceases  when  a 
new  and  permanent  injunction  is  granted  with- 
out reference  to  the  restraining  order,  which  is 
by  its  terms  to  be  in  force  "until  further  order, 
to  be  made,  if  at  all,  after  a  hearing."  Decree 
Cortelyou  v.  Houghton  (1906)  27  App.  D.  0. 188, 
modified.— Houghton  v.  Gortelvou,  28  S.  Ct  234, 
208  U.  S.  149,  52  L.  Ed.  432. 

An  undertaking  accompanying  a  temporary 
restraining  order  directed  agamst  "the  defend- 
ants and  each  of  them"  inures  to  the  benefit 
of  all  the  defendants  who  were  included  in  that 
order,  although  the  undertaking  is  expressed  to 
be  one  "^  make  good  to  the  defendant  all  dam- 
ages by  him  suffered,"  where  it  was  exacted  by 
tM  court  was  offered  by  the  complainant  at  a 
time  when  none  of  the  defendants  knew  of  the 
pendency  of  the  suit,  and  shows  in  its  title  that 
there  was  more  than  one  defendant.  Decree 
(1906)  28  App.  D.  O.  271,  affirmed.— Hutchins 


V,  Munn,  28  S.  Ct  504,  209  U.  S.  246,  52  L. 
Ed.  776. 

The  owner  of  the  property  is  entitled  to 
the  benefit  of  an  undertakin|r  exacted  by  the 
court  as  a  condition  of  granting  an  order  tem- 
porarily restrainlni:  the  continuance  of  the 
erection  of  an  addition  to  a  dwelling,  where, 
although  such  owner  was  never  served  with 
subpoena  or  notice,  either  of  the  order  to  show 
cause  or  of  the  restraining  order,  such  order 
was  observed  until  dissolved,  and  inflicted  injury 
upon  her  rights.— Id. 

<Ss=>242.  Aeticms. 
See  27  Cent  Dig.  Inj.  H  168-006. 

<$==>247.  Time  to  sue  and  limitatioiuk 

See  27  Cent   Dig.   Inj.   9  565. 

The  withdrawal  by  stipulation  of  the  only 
part  of  a  case  which  can  sustain  an  injunc- 
tion is  the  equivalent  of  a  final  determination 
against  the  ri|:ht  to  an  injunction,  for  the  pur- 
pose of  creating  a  right  of  action  on  the  in- 
junction bond,  notwithstanding  the  fact  that 
an  appeal  may  be  taken  from  the  decree  render- 
ed in  that  part  of  the  case  which  is  not  dis- 
missed. Judgment,  60  P.  749,  61  Kan.  650, 
reversed.— TuTlock  v.  Mulvane,  22  S.  Ct  372, 
184  U.  S.  497,  46  L.  Ed.  657. 


— -  Damases. 

See  27  Cent  Dig.  Inj.  »  68e-5»;  16  Cent  Dig. 
Damag.  S  2M. 
• 
Attorney's  fees  cannot  be  allowed  as  dam- 
ages on  an  injunction  bond  given  in  a  federal 
court  Judgment,  Elliott  v.  Missouri,  K.  &  T. 
Ry.  Co.,  77  Mo.  App.  652,  reversed. — Missouri, 
K.  &  T.  Ry.  Co.  V.  Elliott,  22  S.  Ct.  446.  184 
U.  S.  530,  46  L.  Ed.  673. 

The  value  of  the  use  of  the  dwelling  for 
the  period  and  season  during  which  the  owner 
was  deprived  of  it  as  the  direct  result  of  the 
wrongful  use  of  an  order  temporarily  restraining 
the  continuance  of  the  erection  of  an  addition 
is  the  proper  measure  of  damages  recoverable 
upon  the  undertaking  to  make  good  the  re- 
sulting injury,  exacted  bv  the  court  as  a  condi- 
tion of  granting  the  order.  Decree  (1906)  28 
App.  D.  C.  271,  affirmed. — Hutchins  v.  Munn, 
28  S.  Ct  504,  209  U.  S.  246,  52  U  Ed.  7767^ 


IX.  WBOHOFUIi  INJUAOTiOV. 

^=s>257.  Nature  and  svonnds  of  liability. 

See  27  Cent  Dig.  Inj.  S  606. 

Without  a  bond  or  other  obli^tion  for  the 
pavment  of  damages,  a  party  against  whom  an 
injunction  wrongiuUv  issues  can  recover  noth- 
ing but  costs  unless  he  can  make  out  a  case  of 
malicious  prosecution. — Meyers  v.  Block,  120  U. 
S.  206,  7  S.  Ct  525,  30  Ia  Ed.  642. 


INJURIES. 


See— 
Damages. 
Negligence. 
Torts. 


Tide  Digest  ia  eompiled  on  the  Key-Nnatber  System.   For  ezplamatioa*  see  pace  iii. 


INNKEEPERS. 

Scope-Note. 

[INCLUDBS  regulation  of  Inns,  hotels,  boarding  bouses,  lodging  houses,  and  all  houses 
furnishing  for  compensation  accommodation  as  a  temporary  home;  and  mutual  rights, 
duties,  and  liabilities  of  keepers  of  such  houses  and  their  guests,  boarders,  or  lodgers. 

CFor  related  matters  under  other  topics,  see  cross- references  after  analysisj 

Analysis. 

2.  Statutory  and  municipal  regulations. 
11.  Loss  of  or  injury  to  property  of  guest. 

Cross-References. 


Bankruptcy  proceedings  against  hotel,  see  Bank- 
ruptcy, ^s»72. 
Dueprocess  of  law,  see  Constitutional  Law, 


Equal  protection  of  laws,  see   Constitutiona] 
Law,  «=»240. 


^s»2.  Statutory  and   muiiloipal  resula- 
ttons. 

See  Tt  Cent.  Dig.  Inn.  i  8. 

Requirement  of  Rev.  St  Neb.  1913«  §  8104, 
that  innkeepers  shall  give  notice  of  fire  to  all 
guests  at  once,  held  vaud  and  not  to  exceed  the 
state's  police  power,  where  through  failure  to 
make  any  adequate  investigation  a  guest  slept 
for  two  hours  after  indications  that  a  fire  exist- 
ed.—Miller  V.  Strahl,  36  S.  Ct  147,  239  U.  S. 
426,  60  L.  Ed.  364,  affirming  judgment  Strahl 
V.  Miller,  151  N.  W.  952,  97  Neb.  820. 


^=s>ll.  Iioss  of  or  injury  to  property  of 
Bvost. 

See  27  Cent  Dig.  Inn.  S8  8.  17-40. 

An  innkeeper  is  not  responsible  for  the 
goods  of  a  traveling  salesman  stolen  from  the 
inn,  unless  it  be  shown  that  the  loss  wa#  occa- 
sioned by  the  theft  or  negligence  of  the  innkeep- 
er or  his  servants,  if  no  written  notice  of  the 
character  of  such  goods  was  given  him,  as  re- 
quired by  Gen.  St.  Mo.  1865,  c.  99,  I  2,  as 
amended  by  Act  April  1,  1872,  although  he 
knew  that  the  guest  had  such  eoods  for  sale 
in  his  room.—Fisher  v.  Kelsey,  121  U.  S.  383, 
7  S.  Ot.  929,  30  L.  Ed.  930,  affirmii^g  judgment 
(C.  C.)  16  F.  71. 


INNOCENCE 

Presumption  of,  see  Criminal  Law,  ^=^308. 

INNOCENT  PURCHASERS. 

See  cross-references  under  Bona  Fide  Purchas- 
ers. 


IN  PERSONAM. 

Remedies  in  admiralty,  see  Admiralty,  ^=»27~ 
37 

IN  REM. 

Conflicting    jurisdiction    of    proceedings,    see 

Courts,  ^=s>508. 
Judgment,  see  Judgment,  ^=»812. 
Remedies  In  admiralty,  see  Admiralty,  ^=»27- 

37. 


INSANE    PERSONS. 

Scope-Note. 

[TNCLUDBS  persons  affected  by  mental  incapacity  of  any  kind  not  merely  temporary 
in  its  nature:  evidence  of  such  incapacity;  rights  and  disabilities  of  Bach  persons  in  gen- 
eral ;  custody  and  protection  of  their  persons  and  property ;  and  legal  proceedings  affecting 
them. 

[For  rolatod  matters  under  other  topies,  seo  eross-roferonc'os  after  analysisj 


Analysis. 
I.  Disabilities  in  General. 

«=»2.  Evidence  of  incompetency. 

II.  Inquisitions. 

III.  Guardianship. 

30.  Nature  and  grounds. 
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INSANE  PERSONS,  1-IX 


^=»30 


IV.  Custody  and  Support. 

[No  paragraphs  or  references  in  thjs  Digest.    But  see  27  Gent.  Dig.  Ins. 
Per.  §1  73-80.1 

V.  Property  and  Conveyances. 

[No  paragraphs  or  references  In  this  Digest.    But  see  27  Cent.  Dig.  Ins. 
.Per.  If  91-124.3 

VI.  Contracts. 

.  [No  paragraphs  or  references  In  this  Digest.    But  see  27  Cent.  Dig.  Ins. 
Per.  H  126^141.] 

Vn.  Torts. 

[No  paragraphs  or  references  in  this  Digest.    But  see  27  Cent.  Dig.  Ins. 
Per.  H  142,  143.] 

VIII.  Crimes. 

IX.  Actions. 

[No  paragraphs  or  references  in  this  Digest     But  see  27  Cent  Dig.  Ins. 
Per.  If  151-187.] 


Cross-References. 

Ezecators,  see  Executors  and  Administrators, 


Insanity  as  affecting  limitation  of  action,  see 
Limitation  of  Actions,  ^=»74. 


Opinion   evidence   as   to  mental   capacity,   see 

Criminal  Law,  ^=»450. 
Presumption  of  sanity,  see  Criminal  Law, 

311. 


I.  DISABII.rnE8  IN   OJM^ILAL. 

^=>9.  ETidenee  of  InoontpeteBey. 

See  27  Cent.  Dig.  Ins.  Per.  9S  4-10. 

On  an  issue  as  to  the  insanity  of  a  person 
who  bad  committed  suicide,  the  admission  in 
evidence  of  a  conversation  between  two  nonpro- 
fessional witnesses  on  an  occasion  when  they 
saw  the  deceased,  a  very  few  hours  before  his 
death,  showing  the  expression  of  an  opinion  as 
to  bis  condition,  the  same  as  that  to  which  they 
testified,  is  not  prejudicial  error.— Connecticut 
Mut  Life  Ins.  Co.  v.  Lathrop.  Ill  U.  S.  612,  4 
S.  Ct  533,  28  L.  Ed.  536. 


n.  iNQUismoHS. 

See  S7  dent.  Dig.  Ins.  Per.  U  l£-42. 

Due  process  of  law,   see  Constitutional  Law, 
»255. 

m.   OUARDIAHSHXP. 

Katwe  and  sroiinds. 

See  27  Cent  Dig.  Ins.  Per.  fif  48,  45.  61. 

To  legalize  a  conveyance  of  property  belong- 
ing to  a  minor  of  unsound  mind,  it  is  not  neces- 
sary to  appoint  a  committee  in  lunacy,  when  his 
person  and  property  are  in  the  custody  of  a 
in^ardian  of  nis  estate. — Francklyn  v.  Sprague, 
121  U.  g.  215.  7  S.  Ct  951,  30  L.  Ed.  936. 


nr.  CU8TODT  AND  SUPPOHT. 

ENo  paragraphs  or  references  in  tbis  Digest.    But 
see  27  Cent.  Dig.  Ins.  Per.  {§  73-90.] 

V.  PROPERTY  Ain>  CONVETAHCES. 

[No  paragrapbs  or  references  In  this  Digest.  ^  But 
see  27  Cent.  Dig.  Ins.  Per.  SS  91-124.] 


[No  paragraphia  or  references  in  this  Digest.    But 
"    tf. 


VI.   CONTRACTS. 

lis  or  references  in  thii.   _ 
see  27  Cent.  Dig.  Ins.  Per.  |S  126-141.] 

VU.  TORTS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  27  Cent.  Dig.  Ins.  Per.  SS  142,  143.] 

Vni.   CRIMES. 

See  27  Cent.  Dig.  Ins.  Per.  SS  144-149. 

Extradition   of  persons  accused  pf  crime,  evi- 
dence of  insanity,  see  Extradition,  ^s»14. 

Insanity   as  defense   in   criminal   prosecutions, 
see — 
Criminal  Law.  ^=s>570,  773. 
Homicide,  ^=s>294t. 

Opinion  evidence,  as  to  mental  capacity  in  crim- 
inal prosecution,  see  Criminal  Law,  ^=9456. 

JX.  ACTIONS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  27  Cent  Dig.  Ins.  Per.  SS  151-187.] 


TUs  Difl^est  is  oompiled  on  the  Key-Nnmber  System.   For  explanation,  see  pace  ill. 


INSOLVENCY.- 

Scope-Note. 

[INCLUDES  administration  of  estates  of  insolvents  under  local  laws  for  the  purpose 
of  distribution  of  tlie  assets  among  creditors,  and  discharge  of  the  insolvents  from  liability 
for  their  debts;  constitutional  and  statutory  provisions  relating  thereto;  what  consti- 
tutes insolvency;  nature,  grounds,  limits,  and  subjects  of  jurisdiction  in  insolvency  cases; 
and  procedure  therein. 

[For  r«lat»d  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis. 
I.  Constitutional  and  Statutory  Provisions. 

II.  Proceedings  for  Declaration  of  Insolvency  and  Surrender  or  Seizure  of 

Property. 

(A)  Jurisdiction  and  Course  of  Procedure  in  General. 

[No  paragraphs  or  references  in  this  Digest    But  see  28  Gent  Dig.  In- 
solv.  §1  7-15.] 

(B)  Voluntary  Proceedings. 

[No  paragraphs  or  references  in  this  Digest    But  see  28  Cent  Dig.  In* 
solv.  §§  16-28.] 

(C)  Involuntary  Proceedings. 

^=>25.  Acts  of  insolvency. 

(D)  Seizure  and  Custody  of  Property. 

^=s>38.  Possession  and  control  pending  proceedings  in  general. 

III.  Assignment,  Administration,  and  Distribution  of  Insolvent's  Estate. 

(A)  Appointment,  Qualification,  and  Tenure  of  Assignee  or  Trus- 
tee. 

[No  paragraphs  or  references  In  this  Digest.    But  see  28  Cent  Dig.  In- 
solv.  §§  50-05.] 

(B)  Assignment,  and  Title,  Rights,  and  Remedies  op  Assignee  or 

Trustee  in  General. 

^=»54.  Property  and  rights  vesting  in  assignee  or  trustee. 
65.  In  general. 

56.  Partnership  and  individual  property. 

57.  Title  acquired  by  assignee  or  trustee. 

(C)  Preferences  and  Transfers  by  Insolvent,  and  Attachments 

and  Other  Liens. 

^=9  61.  Preferences. 

^^.  Liens  acquired  by  legal  proceedings. 

68.  Attachment  or  garnishment. 

70.  Proceedings  in  other  states  or  countries. 

(D)  Administration  of  Estate. 

[No  paragraphs  or  references  in  this  Digest    But  see  28  Cent.  Dig.  In- 
solv.  §S  107-181.] 

(E)  Actions  By  or  Against  Assignee  or  Trustee. 

[No  paragraphs  or  references  in  this  Digest.    But  see  28  Cent  Dig.  In- 
solv.  U  132-155.] 

(F)  Claims  Against  and  Distribution  of  Estate. 

«=»105.  Claims  provable. 

(G)  Accounting  and  Discharge  of  Assignee  or  Trustee. 

[No  paragraphs  or  references  in  this  Digest.    But  see  28  €|ent  Dig.  In- 
solv.  §§  200-209.] 

IV.  Composition,  Respite,  or  Raising  Assignment. 

[No  paragraphs  or  references  in  this  Digest    But  see  28  Cent  Dig.  In- 
solv.  U  210-218.] 
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INSOLVENOT,  I-IH  (A),  (B) 


V.  Rights,  Remedies,  and  Discharge  of  Insolvent* 

[No  paragraphs  or  references  in  this  Digest.    But  see  28  Gent.  Dig.  In- 
solT.  SI  219-^291.] 

VI.  Appeal  and  Revision  of  Proceedings. 

[No  paragraphs  or  references  in  this  Digest.    But  see  28  Cent  Dig.  In- 
solY.  SI  292-^{06.] 

VII.  Costs  and  Fees. 

[No  paragraphs  or  references  in  this  Digest.    But  see  28  Cent.  Dig.  In- 
soly.  H  306^300.] 

VIII,  Offenses  Against  Insolvency  Laws. 

[No  paragraphs  or  references  in  this  Digest    But  see  28  Cent  Dig.  In- 
solY.  H  310,  311.] 

Cross-References.  ^ 

Particular  corporations  or  associations,  see 
Banirs  and  Banking,  «=»6&-82, 106.  lOT.  281- 

288. 
Corporations,  ^=»541-666. 
Insurance,  ^=»50,  61-68. 


Asaifoinients  for  Benefit  of  Creditors. 
Bankruptcy. 

Of  prantor,  element  of  fraud  as  to  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
Tcyances,  ^=»66,  57. 


I.  COH STIT  U  TiOH All  AHB  STATU* 
TORT  PROVI8IOII8. 

See  9  Cent  Dig.  Ineolr.  fiS  1*6. 

Impairing  obligation  of  contracts,  see  Constitu- 
tional liaw,  ^=>163. 

n.  PROCEEDIHGS      FOR      DECLARA- 
•     TIOH  OF  IK SOIiVENGT  AND  SUR- 
RENDER OR  SEIZURE  OF  PROP- 


(A)  JURISDICrriON  AND  COURSE  OF 
PROCEDURE  IN  GENERAL. 

[No  peragraphs  or  references  in  this  Digest.    But 
see  28  Cent.  Dig.  Inaolr.  IS  7-16.] 

(^  VOLUNTARY   PROCEEDINGS. 

[No  parmgrephs  or  references  In  this  Digest  '  But 
see  28  Ccnc  Dig.  Insolv.  H  18-28.] 

(Q  INVOLUNTARY  PROCEEDINGS. 


Aets  of  lasolTemey. 

See  28  Cent.  Dig.  Insoly.  SS  20.  tL 

Whether  a  state  can  or  cannot  invalidate  a 
conveyance  preferring  creditors,  so  far  as  the 
citizens  of  other  states  are  concerned,  it  can 
make  the  conveyance  an  "net  of  insolvency  suffi- 
cient to  support  an  adjudication  of  insolvency 
and  the  appointment  of  an  assignee  to  talce 
charge  of  the  property  and  distribute  the  same 
among  creditors.— Brown  v.  Smart,  146  U.  S. 
454,  12  S.  Ct.  968.  86  L.  Ed.  773,  affirming 
judgment  69  Md.  320,  14  Atl.  468,  17  AU.  1101. 

(D)  SEIZURE  AND  CUSTODY  OP   PROP- 
ERTY. 


and    control   pending 
in  Benoral. 

See  28  Cent  Dig.  Insolv.  t  47. 

An  insolvent  is  not  devested  of  all  con- 
trol over  his  assets,  under  the  Massachusetts 
law,  from  the  mere  fact  of  the  filing  of  the  pe- 
tition in  insolvency;  but  this,  in  a  voluntary 
proceeding,  takes  place  only  from  the  time  of 
the  first  publication  of  the  notice  of  issuing  > the 
warrant.  Judgment,  Cross  v.  Brown,  33  A.  147, 
19  R.  I.  220.  affirmed.— King  v.  Cross,  20  S. 
Ct  131,  175  U.  S.  396,  44  L.  Ed.  211. 


m.  ASSIGNMEHT,  ABMIHISTRATIOII, 
AND   DISTRIBUTIOII  OF  IK- 
SOIiVEKT'S  ESTATE.    '• 

(A)  APPOINTMENT,    QUALIFICATION, 

AND  TENURE  OF  ASSIGNEE  OR 

TRUSTEE. 

[No  paragraphs  or  references  In 'this  Digest    Bnt 
see  28  Cent.  Dig.  Insolv.  S9  66-66.J 

(B)  ASSIGNMENT.  AND  TITLE,  RIGHTS, 

AND  REMEDIES  OF  ASSIGNEE  OR 

TRUSTEE   IN  GENERAL. 


Property   and    rlg^Iits    Testtng   la 
aaalKnee  or  tnistee. 

See  28  Gent  Dig.  Insolv.  SS  68-72;    21  Cent.  Dig. 
Execution,  9  1368. 


— —  In  BonermL 

See  28  Cent.  Dig.  Insolv.  SS  68-70,  72;   21  Cent  Dig. 
Execution,  S  1868. 

As  under  the  insolvency  laws  of  Lonisiana, 
as  interpreted  by  the  supreme  court  of  that 
state,  when  a  cessio  bonorum  has  been  made  by 
the  debtor  for  the  benefit  of  the  creditors,  and 
accepted  by  the  court  and  the  creditors,  and  a 
syndic  has  been  appointed  and  qualified,  all  the 
property  and  rights  of  property  of  the  insolvent 
are  vested  in  his  creditors,  represented  by  the 
syndic  as  their  trustee,  and  pass  to  the  creditors 
by  the  cession,  whether  included  in  the  debtor's 
schedule  or  not,  the  creditors'  right  to  certain 
property  of  the  debtor  cannot  be  afiFected  bv  the 
fact  that  he  did  not  intend  to  surrender  it,  or 
that  the  cessio  as  accepted  recited  that  it  was 
the  property  of  his  wife.— Geilinger  v.  Philippi, 
133  U.  S.  246,  10  S.  Ct.  266,  33  L.  Ed.  614. 


—  Partnership    and   indlTidnal 
property. 

See  28  Cent.  Dig.  Inaoly.  i  71. 

A  surrender  of  assets  by  the  surviving  part- 
ners of  an  insolvent  firm  in  Louisiana,  though 
ineffectual  to  carry  the  interest  of  the  deceased 
partner,  which  on  his  death  vested  in  his  heirs, 
is  valid  as  to  the  interests  of  the  survivors; 
and,  if.  accepted  by  the  court  by  the  appoint- 
ment 01  a  syndic  to  administer,  will  have  the  ef- 
fect to  suspend  the  proceedings  of  firm  creditors 
against  the  firm  assets,  under  the  insolvent  law 
(Voorhies*  Rev.  Laws  La.  1884,  pp.  27^288), 
and  an  attachment  issued  by  the  United  Statoi 
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court  is  properly  dissolved,  ander  Rev.  St.  XT.  S. 
I  033,  proylding  that  attachment  from  federal 
courts  shall  be  dissolved  whenever,  upon  like 
contingency,  an  attachment  from  a  state  court 
would  be  dissolved.— Tua  v.  Carrierc,  117  U.  S. 
201,  6  S.  Gt.  565,  29  L.  Ed.  855,  affirming  La- 
follye  V.  Same  (G.  C.  1885)  24  F.  346. 

^=s»57.  Title    acquired    by    aaiisnee    o» 
tnutee. 
See  28  Cent.  Dig.  Insolv.  IS  74,  78. 

The  court  of  commissioners  of  Alabama 
claims  gave  judgment  for  a  person  who  had  pre- 
viously been  declared  an  insolvent  debtor  under 
the  Massachusetts  law.  A  draft  in  satisfaction 
of  this  judgment,  payable  to  the  debtor*8  order, 
was  received  in  Boston  by  his  attorney.  A  few 
days  thereafter  the  debtor  died  intestate,  and 
the  attorney  received  payment  of  the  draft,  act- 
ing under  power  of  attorney  from  the  widow, 
who  took  out  letters  of  administration  in  the 
District  of  Golumbia.  All  the  parties  were  citi- 
zens of  Massachusetts.  Held^  that  the  debtor's 
claim  and  Its  proceeds  were  within  the  jurisdic- 
tion of  Massachusetts,  and  the  right  to  them 
there  Tested  in  the  assignee  in  insolvency  before 
the  debtor's  death. — But}er  v.  Goreley,  146  U.  S. 
303,  13  S.  Gt.  84,  36  L.  Ed.  981,  affirming  judg- 
ment Goreley  ▼.  Butler,  147  Mass.  8,  16  N«  E. 
734. 

(G)  PREFERENGES  AND  TRANSFERS  BY 

INSOLVENT,  AND  ATTAGHMENTS 

AND  OTHER  LIENS. 


By  insolvent  corporations,  see  Corporations, 

544. 
Preference  affecting  validity  of  conveyance  as 

to  creditors,  see  Fraudulent  Conveyances,  ^s» 

115-126. 

^S961.  Preferences. 

See  28  Cent  Dig.  Insolv.  89  79-96. 

An  insolvent  has  no  standing  to  object  that 
the  effect  of  Gode  Md.  1888,  art  47,  §§  14,  22, 
providing  that  certain  preferential  conveyances 
by  an  insolvent  shall  be  bad  was  to  deprive  per- 
sons of  property  without  due  process  of  law,  he 
haying  parted  with  his  title  to  the  property  in 
controversy  by  his  conveyance^  and  having  no 
right  to  avail  himself  of  objections  to  the  valid- 
ity of  proceedings  under  the  state  insolvency 
law  affecting  the  rights  of  creditors  preferred 
by  the  conveyance.— Brown  v.  Smart,  145  U,  S. 
454,  12  S.  Gt.  958,  36  L.  Ed.  773,  affirming 
judgment  69  Md.  320,  14  A.  468,  17  A.  1101. 

A  statute  declaring  invalid  preferential 
transfers  of  property  by  an  Insolvent  debtor  to 
one  having  cause  to  believe  him  insolvent,  and 
providing  that^the  fact  that  the  transfer  is  not 
made  in  the  usual  and  ordinary  course  of  busi- 
ness shall  be  prima  facie  evidence  of  such  cause 
of  belief,  does  not  attach  the  presumption  of 
such  belief  to  the  mere  taking  of  property  as 
security  for  an  antecedent  d^bt,  but  limits  it 
to  cases  where  the  nature  of  the  transaction 
renders  it  one  not  in  the  ordinary  course  of  the 
debtor's  business.— McGlellan  t.  Ghipman,  17  S. 
Gt  85,  164  U.  S.  347,  41  L.  Ed.  461. 

^=»66.  Idena  aoqvired  by  leKsl  proeeed* 

See  28  Cent  Dig.  Insolv.  IS  100-104. 


— «  Attaoliinent  or  Kamlaliineiit* 

See  28  Cent.  Dig.  IdboIt.   U  101.  108. 

As  the  destination  of  the  property  of  an  in- 
solvent, situate  in  the  jurisdiction  within  which 
proceedings  against  him  are  taken,  is  fixed  by 
the  laws  ot  that  jurisdiction,  and  in  Louisiana 
th^  rights  of  the  creditors,  as  represented  by  the 
syndic,  attach  from  the  time  of  the  acceptance 
of  the  cesslo,  the  rights  of  a  foreign  judgment 
creditor  under  a  levy  on  the  debtor's  property, 
after  the  acceptance  of  the  cessio,  but  before 
possession  is  taken  by  the  syndic,  are  subordi- 
nate^ to  those  of  the  creditors  represented  by  the 


syndic— GeiUnger  v.  PhiUppi,  133  U.  S.  246,  10 
S.  Gt  266,  33L.  Ed.  614. 

^=»70.  — —  ProeeedisKi   la.  otiher  states 
or  eovBtrlea. 

See  28  Cent  Dig.  Insolv.  |  104. 

A  citizen  of  New  Hampshire  is  not  preclud- 
ed by  an  assignment  in  insolvency  proceedings 
had  in  Massachusetts  from  attaching  goods  of 
the  insolvent  found  in  Louisiana. — Beynolds  v. 
Adden,  136  U.  S.  348,  10  S.  Qt.  843,  34  L.  Ed. 
360. 

Laws  Minn.  1881,  c  148,  authorizing  an 
assignment  by  an  insolvent  for  tiie  benefit  of 
such  of  his  creditors  as  should  accept  it' and  file 
releases  of  their  claims,  is  in  effect  a  bankrupt 
law,  and  an  assignment  tiiereunder  does  not  op- 
erate to  transfer  title  to  the  debtor's  property, 
located  in  a  foreign  state,  to  the  assignee,  as 
against  nonassenting  creditors  who  attached 
such  property  after  notice  of  the  assignment — 
Security  Trust  Go.  v.  Dodd,  19  S.  Gt.  545,  173 
U.  S.  624,  43  L.  Ed.  835. 

The  provision  of  the  Massachusetts  statute, 
retroactively  vacating  attachments,  does  not 
control  attachments  levied  in  other  states  at  a 
time  when,  under  the  Massachusetts  insolvent 
law,  the  insolvent  had  not,  by  operation  of  law, 
been  deprived  of  the  dominion  and  control  over 
his  credits.  Judgment  Gross  v.  Brown,  33  A. 
147,  19  R.  I.  220,  affirmed.— King  v.  Gross,  20 
S.  Gt  131,  175  U.  S.  396,  44  L.  Ed.  2U. 

(D)  ADMINISTRATION  OP  ESTATE. 

[No  paragraphs  or  references  In  this  Digest    Bat 
see  28  Cent  Dig.  Insolv.  9S  107-181.] 

(E)  AGTIONS  BY  OR  AGAINST  ASSIGNEE 

OR  TRUSTEE. 

[No  paragraphs  or  references  In  this  Digest    Bat 
see  28  Cent  Dig.  Insolv.  (9  138-1S6.] 

(F)  GLAIMS  AGAINST  AND  DISTRIBU- 

TION OF  ESTATE. 

^=»105.  Claims  proTable. 

See  28  Cent  Dig.  Insolv.  S9  157-161,  163. 

A  claim  for  rent  which  was  due  nine  days 
before  the  suspension  of  the  bank  is  an  existing 
demand,  which  is  entitled  to  be  proven  up  for 
participation  in  th%  distribution  of  the  assets. — 
Ghemical  Nat  Bank  of  Ghicago  v.  Hartford  De- 
posit Go.,  161  U.  S.  1,  16  S.  Gt  439,  40  L.  Ed. 
595. 

(G)  AGGOUNTING   AND  DISGHARGE  OF 
ASSIGNEE  OR  TRUSTEE. 

[No  paragraphs  or  references  in  this  Digest    But 
see  28  Cent  Dig.  Insolia  9S  200-209.] 

nr.  COMPOSITION,  respiti:,  ob 

RAISING    ASSIGNMENT. 

[No  paragraphB  or  references  in  this  Digest.    But 
see  28  Cent.  Dig.  Insolv.  (9  210-218.] 

V.  BIGHTS,  BEMEDIES,  AND  DIS- 
CHABGE    OF  IN80I.VENT. 

[No  paragraphs  or  references  In  this  Digest    But 
see  28  Cent.  Dig.  Insolv.  S9  219-281.] 

VI.   APPEAIi  AND  BEVISION  OF  PBO- 

CEEDINOS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  28  Cent  Dig.  Insolv.  SS  292-806.] 

Vn.   COSTS  AND   FEES. 

[No  paragraphs  or  references  in  this  Digest    But 
see  28  Cent.  Dig.  Insolv.  H  306-309.] 

Vm.   OFFENSES  AGAINST  INSOI.- 
VENCT  UlLWS. 

[No  paragraphs  or  references  In  this  Digest    But 
see  28  Cent.  Dig.  Insolv.  99  310,  3U.j       ^ 


INSPECTION. 


Scope-Note. 

[INGIiUDBS  examination  and  certification  of  quality,  etc.»  of  articles  of  mercbandioe 
by  public  autbority,  to  determine  and  assure  tbeir  fltness  for  use,  conunerce,  etc.,  in  gen- 
eral, and  more  particularly  for  prevention  of  fraud ;  nature  and  scope  of  power  to  make 
such  examination;  constitutional  and  statutory  provisions  relating  tbereto;  validity,  con- 
struction, operation,  and  effect  of  inspection  laws;  and  proceedings  for  tbeir  application 
and  enforcement. 

[For  relat«d  matters  under  other  topics,  see  cross-references  following.] 

Cross-References. 


Extortion,  ^=»10« 
Food,  «=»3. 

Books  of  national  banks,  see  Banks  and  Bank- 
ing, «=s>24e. 

Carrier's  accounts,  see  Commerce,  ^s»86. 

Delegation  of  legislative  powers  to  board  of  ag- 
ricnltnre,  see  Constitutional  Law,  ^=s»Q2. 

Immigrants,  see  Aliens,  ^=»40. 

Mines,  see  Master  and  Servant,  ^s»12. 


Partial  invalidity  of  statute,  see  Statutes, 

64. 
Hegulations  as  interference  with  commerce,  see 

Commerce,  ^s»50,  51. 
Tools,    machinery,    appliances,    and    places    for 

work  for  protection  of  servant,  see  Master  and 

Servant,  ^=s»124.  « 

Unreasonable  search  and  seizure,  see  Searches 

and  Seizures,  ^=s»7. 
Writings  and  other  matters  before  trial,  see  Dis-< 
,  covery,  ^=»88-107. 


^s»2«  Co«stitmtlo»al  aad  statutoiT  pro- 


Sec  IS  Gent  Dig.  Inspect  i  t. 

A  state  statute  imposing  an  inspection  fee 
upon  beer  or  other  malt  liquors  shipped  from 
other  states  into  that  state,  and  held  there  for 
sale  and  consumption  therein,  most,  although 
producing  a  revenue,  and  not  providing  for  an 
adequate  inspection,  be  deemed  enacted  by  the 
state  "in  the  exercise  of  its  police  powers,''  with- 
in the  meaning  of  Wilson  Act  Aug.  8,  1890,  c. 


728,  26  Stat  818  [U.  S.  Comp.  St.  1001,  p. 
31771,  subjecting  to  laws  so  enacted  all  intoxi- 
cating liquors  arriving  in  the  state,  where  the 
highest  state  court  has  upheld  as  a  valid  police 
regulation  so  much  of  the  statute  as  imposes 
the  same  fee  on  beer  of  domestic  manufacture 
over  the  objection  that  it  is  a  revenue  measure, 
and  not  an  inspection  law.  Decree  (C.  C.)  120 
F.  144,  affirmed.— Pabst  Brewing  Co.  v.  Cren- 
shaw, 25  S.  Ct  552,  198  U.  S.  17,  49  L.  Ed. 
925. 


INSPECTORS. 

Custom  inspectors,  see  Customs  Duties, 
Immigration,  see  Aliens,  ^s»42. 


INSTALLMENTS. 

Judgment  in  action  on  installment  of  debt  as 
bar  to  another  action,  see  Judgment,  ^=»596. 

Limitation  of  actions  on  installments  of  debt, 
see  Limitation  of  Actions,  ^=s»51. 

INSTRUCTIONS. 

By  court  to  jury,  sec 
Criminal  Law,  <S=>754-768,  773-834,  841-845. 
THal,  <S=»185-29e. 

By  master  to  servant,  see  Master  and  Servant, 
«=s>150-153. 

Coiporations  conducting  correspondence  schools, 
see  Corporations,  ^=»6^. 

Regulation  of  correspondence  schools  as  regula- 
tion of  commerce,  see  Commerce,  ^s»40. 

INSTRUMENTS. 


Aclcnowledgment 

Alteration  of  Instruments. 

Cancellation  of  Instruments. 

Escrows. 

Forgery. 

Lost  Instruments. 


See- 
Records. 

Reformation  of  Instruments. 
Seals. 

As  hearsay  evidence,  see  Evidence,  ^=»318. 
Best  and  secondary  evidence,  see-^ 

Criminal  Law,  ^s>400-404. 

Evidence,  «=>157-182. 
Documentary  evidence,  see — 

Criminal  I^aw,  «=:>429-444. 

Evidence,  ^=s>326-d83. 
Estoppel  by  deeds  and  other  instruments. 

Estoppel,  «=s>20-^. 
Limitation  of  actions  on  written  contracts,  see 

Limitation  of  Actions,  ^=»23-25. 
Parol  or  other  extrinsic  evidence,  see  Evidence, 

<S==>380-463. 
Requisites  and  sufficiency  of  writing  to  satisfy 

statute  of  frauds,  see  Frauds,  Statute  of,  ^=s> 

105-118. 
Submission  of  written  instruments  to  jury  for 

comparison,  see  Evidence,  ^=^196,  197. 
Verification  of  pleadings  in  actions,  see  Plead- 
ing, ^=»291. 

Particular  classes  of  toriiien  instrumenU. 

See- 
Arbitration  and  Award,  ^=9^. 
Assignments  for  Benefit  of  Creditors. 
Banks  and  Banking,  «=s>137-142. 
Bills  and  Notes. 
Bonds.  ' 

Carriers,  ^=»47. 
Chattel  Mortgages. 
Compositions  with  Creditors. 
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See— 

Gompromifle  and  Settlement 
'     Contracts,  «=»35-41,  151-234. 
Deeds. 

Indictment  and  Infonnation* 
Insurance. 
Mortgages. 

Public  Lands,  «=»112-117. 
Receivers,  «=s>125-129. 
Release. 

Shipping,  <S=»37-58,  91-98, 
Stipulations. 
Trusts,  «=»19-21. 
Warehousemen.  ^s>ll-17« 
Wills. 


INSULATION. 

Injuries  from  defective  insulation,  see  Mast^ 
and  Servant,  ^=»265. 

INSULTING  LANGUAGE. 

Insulting   public   officer,   former  jeopardy* 
Criminal  Law  <t=»200. 

INSURABLE  INTEREST. 

See  Insurance,  ^=9115-121. 


INSURANCE. 

Scope-Note. 

[INCLUDES  the  regulation  and  conduct  of  the  business  of  insurance.  In  every  form, 
by  indlvldiial  underwriters  or  corporations,  mutual  or  co-operative  associations,  and  in- 
surance agents  or  brokers;  organization,  powers,  and  liabilities  of  insurance  companies 
and  associations,  and  rights  and  liabilities  of  their  members,  officers,  and  agents ;  and  con* 
tracts  of  insurance,  and  rights,  liabilities,  and  remedies  incident  thereto. 

[For  related  matters  under  other  topiee,  see  cross- references  after  analyeisj 

« 

Analysis. 

L  Control  and  Regulation  in  General. 

«=»3.  Power  to  control  and  regelate. 

4.  Constitutional  and  statutory  provisions. 

15.  Foreign  underwriters  or  companies  and  their  agents. 

16.  What  constitutes  "doing  business." 

20.  Local  authority  or  license  and  license  fees  or  taxes. 

22.  Appointment  and  regulation  of  local  agents. 

27.  Penalties  for  violations  of  regulation. 
30.  Offenses  by  officers,  agents,  pr  brokers. 

II.  Insurance  Companies. 

(A)  Stock  Companies. 

^=>41.  Insolvency  and  dissolution. 

60.  Assets  and  receivers. 

(B)  Mutual  Companiss. 

^=s»52.  Incorporation,  organization,  and  existence. 
53.  —  Changing  to  joint-stock  company. 
59.  Profits,  dividends,  and  surplus. 

61.  Insolvency  and  dissolution. 

63.  Rights  and  liabilities  of  members  on  insolvency. 

68. Grounds  for  forfeiture  of  franchise  or  dissolution. 

III.  Insurance  Agents  and  Brokers. 

[No  paragraphs  or  references  in  tliis  Digest    But  see  28  Cent  Dig. 
Insurance,  {{  09-135.] 

IV.  Insurable  Interest. 

^=>115.  What  constitutes  interest  in  property. 

116.  What  constitutes  interest  in  human  life  or  health. 
121.  Necessity  of  interest  to  sustain  assignment 

y.  The  Contract  in  General. 

(A)  Nature,  Requisites,  and  Validity. 
125.  What  law  governs. 
136.  Delivery  and  acceptance  of  policy. 
138.  Validity  in  general 
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V.  The  Contract  in  General — Continued. 

(A)  Nature,  Requisites,  and  Validity — Continued. 

«s»139.  Legality  of  object. 

141.  Estoppel  or  waiver  as  to  defects  or  objections. 
143.  Reformation. 

(B)  Construction  and  Operation. 

«s9l46.  Application  of  general  rules  of  construction. 
147.  What  law  governs. 
149.  Printed  and  written  portions  of  policy. 
151.  Construing  together  policy  and  accompanying  papers. 
162.  Construing  statutes  and  charter,  by-laws,  or  rules  of 

insurer  as  part  of  policy. 
164.  Construction  by  parties. 
166.  Evidence  to  aid  construction. 
166.  Parties  to  contract  and  relations  between  them. 

168.  Subjects  of  marine  insurance. 

169.  In  general. 

161.  Property  covered  by  insurance  against  fire  or  other 
cause  of  loss. 

164.  Description  of  title  or  interest. 

166*  Description  of  location. 

170.  Amount  of  insurance. 

174. Proceeds  of  assessments. 

VI.  Premiums,  Dues,  and  Assessments. 

VII.  Assignment  or  Other  Transfer  of  Policy* 

^=s>199.'  Assignability  of  policies. 
223.  Priorities. 

VIII.  Cancellation,  Surrender,  Abandonment,  or  Rescission  of  Policy. 

«=»229.  Notice  to  cancel. 

236.  Evidence  of  cancellation. 
240.  Acts  constituting  surrender  and  acceptance. 
244*  Repayment  and  recovery  of  premiums  or  paid-up  val- 
ue on  surrender. 
246.  Abandonment  by  insured  or  beneficiary. 
246.  Rescission  by  agreement  of  parties. 

IX.  Avoidance  of  Policy  for  lj|Iisrepresentation,  Fraud,  or  Breach  of  War- 
ranty or  Condition. 

(A)  Grounds  in  General. 
^=s>250.  Statutory  provisions. 

262.  Representations. 

256.  Effect  of  misrepresentation. 

257.  Concealment. 

259. Knowledge  of  facts  by  applicant  or  his  agent. 

263.  Warranties. 
264. In  general. 

266.  Distinction  between   warranties  and  representa- 
tions. / 

(B)  Matters  Relating  to  Property  or  Interest  Insured. 
«=»  273.  Seaworthiness  of  vessel, 

283.  Incumbrances. 

285.  Fidelity  of  employes  and  others. 

288.  Other  insurance. 

(Q  Matters  Relating  to  Person  iNsuREa 
^=s».291.  Health  and  physical  condition, 
i  293.  Family  history. 

297.  Habits. 

Thkm  lMs«st  Is  eompiled  on  tbe  Key-Nnatber  Syitem.   For  evplaaatioB,  see  pas«  Ul« 
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IX.  Avoidance  of  Policy  for  Misrepresentation,  Fraud,  or  Breach  of  War- 
ranty or  Condition — Continued. 

(C)  Matters  Relating  to  Person  Insured — Continued. 

«=»  298.  Interest  of  assured  or  beneficiary, 
300.  Previous  application  for  insurance. 

X.  Forfeiture  of  Policy  for  Breach  of  Promissory  Warranty,  Covenant, 

or  Condition  Subsequent.  \ 

(A)  Grounds  in  General. 

«=>306.  Conditions  subsequent. 

307.  Conditions  in  general. 

310.  Notice  and  proceedings  to  give  effect  to  forfeiture. 

(B)  Matters  Relating  to  Property  or  Interest  Insured. 
^=»312.  Subjects  of  marine  insurance  in  general. 

318.  Change  in  condition  of  building. 
326.  Keeping  or  use  of  prohibited  articles. 

328.  Change  of  title  or  interest. 

329.  Change  of  possession. 

332.  Fidelity  of  employes  and  others. 

333.  Special  causes  increasing  risk. 
335.  Keeping  books,  papers^  and  safe. 

(C)  Matters  Relating  to  Person  iNsuREa 
«s»  341.  Change  in  habits. 

(D)  Assignment  o?  Policy. 

[No  paragraphs  or  references  in  this  Digest.    But  see  28  Gent.  Dig.  In- 
surance, IS  882M$89.J 

(£)  Nonpayment  of  Premiums  or  Assessments. 

^=9.349.  Default  as  ground  of  forfeiture  in  general. 
350.  Statutory  provisions. 
361.  What  law  governs. 
352.  Notice  of  time  for  payment. 

354.  Sufficiency. 

359.  Sufficiency  of  payment  or  tender  to  prevent  forfeiture. 

361.  To  agent  or  broker. 

362.  Excuses  for  nonpayment. 

363.  Rights  of  insured  after  default. 
366. Election  between  rights. 

XI.  Estoppel,  Waiver,  or  Agreements  Affecting  Right  to  Avoid  or  Forfeit 

Policy. 

^=9  372.  What  conditions  may  be  waive^l, 

374.  Powers  of  officers  or  agents  respecting  waiver. 

375.  In*  general. 

376.  Effect  of  provisions  of  policy. 

378.  Knowledge  of  or  notice  to  officers  or  agents. 

379.  Insertion  of  false  answers  in  application  by  agent  or 

under  his  direction. 

388.  Implied  waiver  in  general. 

389.  Issuance  and  delivery  of  policy  without  objection. 
392.  Demand,  acceptance,  or  retention  of  premiums  or  as- 
sessments. 

401.  Status  of  nonforfeitable  or  paid-up  policy. 

XIL  Risks  and  Causes  of  Loss. 

(A)  Marine  Insurance. 

410.  Barratry. 

411.  Collision  and  liability  therefoh 
413.  Proximate  cause  of  loss.  I 

415.  Unseaworthiness  of  vessel. 

416.  Negligence  of  owners,  master,  or  crew. 
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XII.  Risks  and  Causes  of  Loss — Continued. 

(B)  Insurance  ot  Property  and  TiTuts* 
^=s>422.  Explosion. 

428.  Negligence  of  insured. 

(C)  Guaranty  and  Indemnity  Insurance. 

«=s>430.  Default  or  other  misconduct  of  officer  or  employ^. 

(D)  Life  Insurance. 

^s»438.  Cause  of  death  in  generaL 

443.  Death  in  violation  of  law. 

444.  Suicide. 

445.  In  general. 

446.  Effect  of  insanity. 

448.  Death  caused  by  beneficiary. 

(E)  Accident  and  Heai«th  Insurance. 
^s»449.  What  constitutes  accident  in  general. 

461.  Voluntary  or  unnecessary  exposure  to  danger. 
465.  Suicide  or  self-inflicted  injuries.  . 

XIII.  Extent  of  Loss  and  Liability  of  Insurer. 

(A)  Marine  Insurance. 

^=»469.  Constructive  total  loss. 
470.  Abandonment. 

478.  Exception  of  particular  average  or  partial  loss. 
482.  Salvage. 

(B)  Insurance  oe  Property  and  Titles. 

«s»498.  Value  of  property  destroyed. 
500.  Valued  policies. 

(C)  Guaranty  and  Indemnity  Insurance. 
t8=s»514.  Damages  incurred  or  paid. 

(D)  Life  Insurance. 

[No  paragraphs  or  references  In  this  Digest    But  see  28  Cent  Dig.  In- 
surance, §S  1300-1306.] 

(E)  Accident  and  Health  Insurance. 

^=»530.  Limitation  of  liability  by  provisions  of  policy. 

XIV.  Ndtice  and  Proof  of  Loss. 

^=9  538.  Persons  to  whom  notice  or  proof  may  be  given  or 
made. 
639.  Time  for  notice  and  proof. 
550.  Effect  of  statements  and  proofs  in  general. 

652.  Misstatements  or  omissions. 

653.  Fraud  or  false  swearing. 

654.  Estoppel  or  waiver  as  to  notice  and  proofs  or  defects 

and  objections. 
565.  In  general. 

559.  Denial  of  liability. 

560.  Failure  to  object  or  to  state  ground  of  objection. 

XV.  Adjustment  of  Loss. 

«=>  578.  Refusal  to  adjust  or  arbitrate  loss. 

XVL  Right  to  Proceeds. 

^=>581.  Policy  payable  to  or  for  benefit  of  mortgagee  of  prop- 
erty insured. 

682.  Policy  for  benefit  of  parties  interested  in  property  in- 
sured. 

691.  Life  policy  for  benefit  of  creditor. 

593.  Assignee  of  policy  before  lo^s. 

—  -    -  —     -  -  ^ _     _ .  . . , ■ 

nUa  Dis^st  U  oompUed  on  tlie  Key-Nnmber  System.   For  explanation,  see  pave  iii. 
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XVII.  Payment  or  Discharge,  Contribution,  and  Subrogation. 

^=9  602.  Damages  for  refusal  of  payment. 

605.  Subrogation  of  insurer. 

606.  On  payment  of  loss  in  general, 

XVIII.  Actions  on  Policies. 

^=s>611.  Grounds  of  action. 

612.  Conditions  precedent  in  general. 
620.  Limitations  by  provisions  of  policy. 

623.  Waiver  of  limitation, 

624.  Parties. 

626.  Process. 

627.  Against  foreign  insurance  companies, 

646.  Presumptions  and  burden  of  proof. 

647.  Admissibility  of  evidence. 
649.  Insurable  interest. 

661.  — •■ —  Policy  or  other  contract. 

652.  — r—  Existence  and  condition  of  subject-matter. 

654.  . Performance  or  breach  of  warranty  or  condition- 

658.  1 Loss  or  damage  to  property,  and  cause  thereof. 

659.  Death  of  or  injury  to  person  insured  and  cause 

thereof. 

662.  Notice  and  proof  and  adjustment  of  loss. 

665.  Weight  and  sufficiency  of  evidence. 

668.  Questions  for  jury. 

669.  Instructions. 
674.  Appeal  and  crron 

XIX.  Reinsurance. 

«=s>  677.  The  contract  in*  general. 

679.  T — ^  Construction  and  operation. 
682.  Avoidance  or  forfeiture  of  contract. 
686.  Actions  on  contracts  of  reinsurance. 

XX.  Mutual  Benefit  Insurance. 

(A)  Corporations  AND  Associations. 

«=»  700.  Insolvency  and  dissolution. 
705.  Consolidation. 

(B)  The  Contract  in  Generai^. 

J   ::  «=s>717.  Const^itution,  by-laws,  or  rules  as  part  of  contract. 

719.  Subsequent  provisions  or  amendments. 

(C)  Dues  and  Assessments. 

[No  paragraphs  or  references  in  this  Ditcest.    But  see  28  Gent  Dig.  I&- 
Burance,  §§  187&-1888.] 

(D)  Forfeiture  or  Suspension. 

4=»749.  Nonpayment  of  dues  or  assessments. 

751.  Notice  of  time  for  payment. 

753.  Sufficiency  of  payment  or  tender  to  prevent  for- 
feiture. 
755.  Estoppel  or  waiver  affecting  right  of  forfeiture. 
758.  Reinstatement. 
769.  Right  in  general. 

(E)  Beneficiaries  and  Benefits. 

(F)  Actions  for  Benefits. 

Cross-References. 


See  Exemptions,  ^s>50. 

Affecting  Uability  of  carrier,  see  Carriers, 
125. 

Cancellation  of  policy,  lee  Cancellation  of  In- 
struments, 


Commerce,  insurance  business  as  commerce,  see 

Commerce,  ^=»45. 
Exemption   of   policy   of  bankrupt   from   legal 

process,  see  Bankruptcy,  ^s>396b 
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Insurance  in  fraud  of  creditors,  see  Fraudulent 

Conveyances,  ^=»30. 
Surrender  value  as  property  passing  to  trustee 

in  bankruptcy,  see  JBankruptcy,  ^=>143. 
TaxaticHi  of  insurance  companies  and  property, 

see  Taxation,  «=»136-139. 


Taxation  of  premiums,  due  process  of  law,  see 

Constitutional  Law^  ^s>283. 
Tax  on  marine  policies  as  tax  on  exports,  see 

Commerce,  ^»77. 
Transfer  of  policy  in  bankruptcy  proceedings^ 

see  Bankruptcy,  ^s>143. 


L  COHTROI.  AJfD  REGUIiATION  Hf 


Due  process  of  law,  see  Constitutionid  Law,  ^=» 
296.  303. 

Equal  protection  of  laws,  see  Constitutional 
Law,  «=»240,  247. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  «=:>129,  165. 

License  tax  as  interference  with  commerce,  see 
Commerce,  ^=s»69. 

Taxation  of  insurance  companies,  see  Commerce, 


^=>3.  Power  to  control  and  rosvlato* 

See  28  Cent  Dig.  Insurance,  9  3. 

The  privilege  of  doing  business  as  an  insur- 
er is  ft  franchise,  subjeQt  to  regulation  by  the 
tftate.— -Orient  Ins.  Co.  of  Hartford,  Conn.,  v. 
Daggs,  19  S.  Ct.  281,  172  U.  S.  557,  43  L.  Ed. 
552,  affirming  judgment  Daggs  v.  Orient  Ins. 
Co.,  38  S.  W.  85,  136  Mo.  382,  35  L.  R.  A. 
227,  58  Am.  St.  Rep.  638. 

The  business  of  fire  insurance  is  so  far  af- 
fected with  a  public  interest  as  to  justify  legis- 
lative regulation  of  its  rates. — German  Alliance 
Ins.  Co.  V.  Lewis,  34  S.  Ct.  612,  233  U.  S.  389, 
58  L.  Ed.  1011,  L.  R.  A.  1915C,  1189,  affirming 
decree  (C.  C.)  189  F.  769. 


.   Constitittlonal  and  statutory  pro- 
▼isions. 

See  28  Cent.  Dig.  Insurance,  S  4. 

Hie  nonforfeiture  provisions  of  Rev.  St. 
Mo.  1899,  §f  5856-5859,  7897-7900,  cannot 
without  denying  the  right  of  freedom  to  con- 
tract, given  by  Const,  u.  S.  Amend.  14,  be  ap- 
?lied  to  invalidate  a  loan  agreement  made  in 
«ew  York  between  a  life  insurance  corporation 
of  that  state  and  the  beneficiary,  a  resident 
of  New  Mexico,  and  the  settlement  effected  in 
New  York  under  such  agreement  in  conformity 
to  the  New  York  laws,  though  the  original  con- 
tract was  made  in  Missouri,  though  its  laws 
provided  that  such  company  shoulabe  subject 
to  the  laws  of  Missouri  as  it  it  were  a  domestic 
corporation.— New  York  Life  Ins.  Co.  v.  Head, 
34  S.  Ct.  879,  234  U.  S.  149,  58  L.  Ed.  1259, 
reversing  judgment  Head  v.  New  York  Life  Ins. 
Co.,  147  S.  W.  827,  241  Mo.  403 ;  New  York 
Life  Ins.  Co.  v.  Head,  34  S.  Ct.  883,  234  U.  S. 
166.  58  L.  Ed.  1266. 

A  foreign  insurance  company  is  not  denied 
constitutional  rights  because  the  state  insurance 
commissioner,  under  Act  S.  C.  March  8,  1910 
(26  St.  at  Large,  p.  774)  |  13,  has  refused  to 
accept  bond  of  surety  company  on  insurance 
company's  application  for  license. — State  of 
South  Carolina  ex  rel.  Phoenix  Mut.  Life  Ins. 
(  o.  V.  McMaster,  35  S.  Ct.  504,  237  U.  S.  63, 
."iO  L.  Ed.  839,  affirming  judgment  State  ex  rel. 
Ph<Enix  Mut.  Life  Ins.  Co.  v.  Same,  77  S.  £. 
401,  94  S.  C.  379. 

^=>15«  ToTtigM    nndervFrlters    or    com- 
.    paiiies  and  their  asents. 

See  28  Cent.   Dig.   Insurance,   ff  12-83;    12  Cent 
Dig.  Corp.   9  2636. 

^=>16.  —  Wl&at      constitvtes      '^doing 
business.'* 

See  28  Cent.  Dig.  Insurance,  §  17. 

A  foreign  insurance  company  is  doing  busi- 
ness within  the  state,  so  far  as  the  question  of 


the  power  of  a  federal  court,  sitting  in  that 
state,  to  obtain  jurisdiction  over  such  corpora- 
tion, is  concerned,  where,  under  the  terms  of 
its  policies  covering  propertv  in  that  state,  it 
sends  its  agents  there  to  adjust  losses.— Penn- 
sylvania Lumbermen's  Mut.  Fire  Ins.  Co.  v. 
Meyer,  25  S.  Ct.  483,  197  U.  S.  407,  49  L.  Ed. 
810. 

The  receipt  by  a  foreign  insurance  con»- 
pany  at  its  home  office  of  premiums  upon  poli- 
cies theretofore  issued,  together  with  four  iso- 
lated sets  extending  over  a  period  of  three 
years,  consisting  in  rewriting  an  existing  policy, 
sending  a  checl(  in  payment  of  a  pollcv,  to  be 
delivered  upon  receipt  of  certain  unpaid  assess- 
ments^ and  two  adjustments  within  the  state 
of  claims  which  have  accrued,  do  not  constitute 
doing  business  within  the  state  after  the  com- 
pany s  asserted  withdrawal  therefrom  in  good 
faith,  so  as  to  preclude  it  from  revoking  its 
designation  of  the  state  insurance  commission- 
er as  its  agent  to  receive  service  of  process. — 
(1910)  Hunter  v.  Mutual  Reserve  Life  Ins.  Co.^ 
31  S.  Ct  127,  218  U.  S.  573,  54  L.  Ed.  1155, 
30  L.  R  A.  (N.  S.)  686,  affirming  judgment 
(1906)  76  N.  E.  1072,  184  N.  Y.  136,  6  A.  & 
E.  Ann.  Cas.  291. 

Continuance  of  obligation  of  ensting  policies 
in  foreign  life  insurance  company  held  by  resi- 
dent policy  holders,  together  with  receipt  of  ]^re- 
miums  at  home  office,  is  not  doing  business  with- 
ia  the  state  justifying  privilege  tax  imposed 
under  Ky.  St.  1909,  |  4226.— Provident  Sav. 
Life  Assur.  b'oc.  v.  Commonwealth  of  Kentucky, 
36  S.  Ct.  34.  239  U.  S.  103,  60  L.  Ed.  167, 
L.  R.  A.  1916C,  572,  reversing  judgment  169 
S.  W.  551,  160  Ky.  16. 


— ^  Local    antliority    or    lieenso 
and  lioense  fees  or  taxes. 

See  28  Gent.  Dig.  Insurance,  89  18»  18-22. 

As  the  laws  of  Arkansas  establish  a  distinct 
system  for  foreign  insurance  companies  (Manst 
Dig.  Ark.  c.  83),  which  are  required  by  sec- 
tion 3834  to  file  with  the  auditor  a  stipulation 
that  service  of  process  may  be  made  on  an 
agent  specified  by  the  company,  such  companies 
are  not  included  in  Act  Ark.  April  4,  1887,  c. 
135,  requiring  foreign  corporations  to  file  with 
the  secretary  of  state  a  certificate  designating 
an  agent  to  receive  service  of  process  lor  the 
corporation.— St.  Louis,  I.  M.  &  S.  By.  Co.  v. 
Commercial  Union  Ins.  Co.,  139  U.  S.  223, 11  & 
Ct.  554,  35  L.  Ed.  154. 


^^  Appointment  and  resnlation 
of  looal  agents. 

See  28  Cent.  Dig.  Insurance,  I  26. 

A  foreign  insurance  company,  upon  with- 
drawing from  the  state  in  good  faith,  to  escape 
the  compulsion  of  Act  N.  C.  Feb.  10,  1891^ 
(Laws  1899,  c.  62),  requiring  it  to  become  a 
domestic  corporation  if  it  desires  to  continue 
to  do  business  in  the  state,  may  revoke  its  ap- 
pointment of  the  state  insurance  commissioner 
as  its  agent  to  receive  service  of  process,  so 
far  as  claims  of  citizens  of  other  states  are 
concerned,  which  are  assigned  after  such  with- 
drawal to  a  resident  of  the  state  for  collection, 
although  Laws  N.  C.  1899,  c.  54,  continues  the 
authonty  of  the  commissioner  in  force  and  ir- 
revocable so  lon^  as  any  liability  of  the  com- 
pany shall  remain  outstanding,  in  the  state.— 
(1910)  Hunter  v.  Mutual  Reserve  Life  Ins.  Co.^ 
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31  S.  Gt.  127,  218  U.  S.  573,  54  L.  Ed.  1155, 
30  Li.  B.  A.  (N.  S.)  686,  affirming  judgment 
(1906)  76  N.  E.  I(y72,  184  N.  Y.  136,  6  A.  & 
E.  Ann.  Cas.  291. 

^=»27.  Penalties  for  violatioiui  of  rocv^ 

lAtiOB. 

See  28  Cent.  Dig.  Insurance,  99  84,  86. 

^=»30«  OfTeases    by    oAeersy    acMitSt    or 
brokers. 
Bee  tt  Cent  Dig.  Insurance,  9  86. 

Insurance  brokers,  having  their  principal 
place  of  business  outside  the  state,  had  a  place 
of  business  within  the  state,  and  defendant,  as 
their  agent  and  employ^,  had  charge  of  their 
business  at  the  latter  place.  A  resident  of  the 
state  applied  to  him  for  insurance,  which  fact 
he  communicated  to  the  brokers  outside  the 
state,  who  placed  Uie  insurance  in  a  foreign 
company,  which  had  not  complied  with  the  in*' 
surance  laws  of  ^e  state,  and  forwarded  the 
policy  to  defendant.  Defendant  delivered  the 
policy  and  collected  the  premium.  Held  that, 
the  brokers  being  agents  of  the  company  as 
well  as  of  assured,  defendant  procured  the  in- 
surance within  the  state,  within  Pen.  Code  Cal. 
i  439.— Hooper  v.  People  of  Stale  of  California, 
165  U.  8.  6liB,  15  S.  Ct  207,  39  L.  Ed.  297. 

n.  nrsuRANOE  oompahies. 

Due  process  of  law,  see  Constitutional  Law, 
^S9283. 

Impairing  obligation  of  charter,  see  Constitu- 
tional Law,  ^s>129. 

(A)  STOCK  COMPANIES. 

^s»41.  InsolTeney  and  dissolvtton* 

See  88  Cent  Dig.  Insurance,  99  8,  49-$8. 

^s>50.  ^^  Assets  and  reeeiTers. 

See  28  Cent  Dig.  Insurance,  99  8,  68-61. 

An  assignment  by  an  insolvent  insurance 
company  to  a  company  in  another  state  does 
not  carry,  a  fund  deposited  with  the  treasurer 
of  the  state  where  the  assignor  was  organized, 
in  compliance  with  statutes  of  that  state,  as 
security  for  its  citizens.  Such  a  fund  remains 
subject  to  attachment  by  citizens  of  the  state 
in  suits  against  the  company.— Lovell  v.  St 
Louis  Mut  Life  Ins.  Co.,  Ill  U.  S.  264,  4  S.  Ct 
390,  28  L.  Ed.  423. 

The  fact  that  ths  children  of  the  holder  of 
an  endowment  policy  in  an  insolvent  insurance 
company  have  an  interest  in  such  policy  con- 
tingent on  the  holder's  death  wiU  not  preclude 
him  from  setting  off  the  equitable  value  of  the 
policy  against  his  liability  on  a  mortgage  giv- 
en to  the  company,  since  his  interest  and  the 
interests  of  the  children  are  susceptible  of  ac- 
curate computation,  and  the  settlement  of  the 
affairs  of  the  company  cannot  be  postponed  to 
awiUt  the  determination  of  every  contingency 
on  which  its  engagements  depend.— Carr  v. 
Hamilton,  129  U.  §7252,  9  S.  Ct  295.  32  L.  Ed. 
669. 

The  holder  of  an  endowment  policy  in  an 
insolvent  insurance  company  is  entitled  to  set 
off  its  eojiitable  value  against  his  liability  on  a 
mortgage  given  to  the  company.— Id. 

The  fact  that  the  holder  of  an  endowment 
policy  in  an  insolvent  insurance  company  is  a 
trustee  for  his  children  to  whom  the  policy  is 
payable  in  case  of  his  death,  to  the  amount  of 
their  contingent  interests,  does  not  preclude 
him  from  setting  off  the  equitable  value  of  the 
policy  against  bis  liability  on  a  mortgage  given 
to  the  company,  the  respective  interest  of  the 
holder  and  bis  children  being  susceptible  of 
determination,  and  he  not  being  a  trustee  for 
himself. — ^Id. 

Civ.  Code  La.  art.  2209,  provides  that  "com- 
pensation takes  place  only  between  two  debts 
having  equaUy  for  their  object  a  sum  of  money. 


*  ^  *  and  which  are  equally  liquidated  and 
demandable  [exigible,  i.  e.,  ^ue]."  Code  Prac 
art  375,  as  amended  by  act  of  1839,  provides 
"that  when  the  plaintiff  resides  out  of  the  state 

*  *  *  defendant  may  institute  a  demand  in 
reconvention  against  him  for  any  cause,  al- 
though such  demand  be  not  necessarily  con- 
nected with,  or  incidental  to,  the  main  cause 
of  the  action."  Held^  that  though  the  demand 
of  the  holder  of  an  endowment  policy  in  an  in- 
solvent insurance  company  may  have  been  ob- 
jectionable as  not  technic^Iy  due  at  the  date  of 
the  company's  insolvency,  when  set  up  by 
way  of  compensation  against  the  holder's  lia- 
bility on  a  mortgage  given  to  the  company,  it 
might  have  been  allowed  in  reconvention,  the 
plaintiff  being  a  nonresident— Id. 

(B)  MUTUAL  COMPANIES. 

^=:»52«  Ineorporatlont  orsaniaation,  and 
eniatenoe. 

See  88  Cent  Dig.  Insurance,  99  41,  84,  66. 

^=»53.  ^^  OhansinB       to       Joint-stoek 
eompany. 

See  88  Cent  Dig.  Ineurance,  9  48. 

A  reservation  of  the  right  of  amendment 
in  the  articles  of  association  of  a  life  insurance 
company,  except  with  regard  to  keeping  intact 
the  fund  pledged  to  secure  payment  of  death 
losses,  empowers  the  company  to  bind  its  mem- 
bers by  a  change  in  its  plan  of  doing  business 
from  the  assessment  plan  to  the  legal  reserve, 
flat  premium  plan  of  "old  line"  insurance. — 
(Sup.)  Wright  V.  Minnesota  Mut  Life  Ins.  Co., 
24  S.  Ct  549,  193  U.  S.  657,  48  L.  Ed.  832; 
(C.  C.)  Iversen  v.  Same,  137  F.  268. 

^s>59.  Profits,  dividends,  and  snrplns. 

See  28  Cent.  Dig.  Insurance,   98  47.  77;    1  Cent 
Dig.  Acct.  9  19. 

Wrongdoing  by  the  officers  and  directors  of 
a  mutual  life  company  gives  no  jurisdiction  for 
an  accounting  as  between  the  company  and  a 
policjr  holder,  in  the  absence  of  any  trust 
relation  between  them.  Decree  (1907)  Brown 
V.  Equitable  Life  Assur.  Society  of  United 
States,  151  F.  1,  81  C.  C.  A.  1,  10  Ann.  Cas. 
402,  reversed.— Equitable  Life  Assur.  Society  of 
United  States  v.  Brown,  29  S.  Ct  404,  213  U. 
S.  25,  53  L.  Ed.  682. 

There  is  no  trust  relation  in  New  York 
between  a  mutual  life  insurance  company  and 
a  policy  holder  entitled  to  participate  equitably 
in  the  distribution  of  the  surplus  according  to 
such  methods  and  principles  as  shall  be  adopted 
by  the  company.— Id. 

Frauds  and  mismanagement  by  the  officers 
and  directors  of  a  mutual  life  company  do  not 
entitle  a  policy  holder  to  an  accounting  and 
distribution  of  the  surplus  in  anv  other  man- 
ner, or  at  any  other  time,  or  in  any  other 
amounts,  tlian  as  provided  for  in  the  contract, 
where,  by  such  contract,  he  is  entitled  to  par- 
ticipate  equitably  in  the  distribution  of  some 
part  of  the  surplus,  according  to  such  prin- 
ciples and  methods  as  shall  be  adopted  by  the 
company. — Id. 

Waste  and  misappropriation  of  the  moneys 
of  a  mutual  life  company  by  its  officers  or  di- 
rectors before  such  moneys  reach  the  surplus 
fund,  and  before  any  distribution  to  policy  hold- 
ers is  made,  do  not  authorize  a  suit  in  equity  to 
establish  a  trust  in  favor  of  a  policy  holder, 
in  the  absence  of  any  trust  relation  between 
the  company  and  the  policy  holder  resulting 
from  the  policy.— Id. 

^s>61«  InsolTenoy-and  dissolntion. 

See  28  Cent  Dig.  Ineurance,  99  84-98. 

Bisl&ts     and     UabiUtiea     of 

members  on  insolToney. 

See  88  Cent.   Dig.  Insurance,  99  86-88. 

An  insolvent  insurance  company  transferred 
its  assets,  under  order  of  court,  to  another  com- 
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IMiur,  which  nndertook  to  reinsure  aU  the  risks 
of  the  insolvent  company.  Held,  that  the  holder 
of  a  policy  could  not  be  required  to  continue 
his  insurance  with  the  assiiniee,  but  might  treat 
the  assignment  as  a  rescission  of  the  contract 
with  the  assignor,  and  recover  from  it  what- 
erer  is  justly  due.  The  measure  of  damages 
in  such  a  case  isr  not  the  amount  of  the  pre- 
miums actually  paid,  but  only  the  value  of  the 
policy  at  the  time  of  its  surrender.— Lovell  v. 
St.  Louis  Mut.  Life  Ins.  Co.,  lU  U.  S.  264,  4 
S.  Ct  390,  28  L.  Ed.  423. 

9=9681  —  Oronnds    for    forfeiture    of 
fkmBol&ise  or  dissolution* 

See  28  Cent.  Dig.  Insurance,  9  91. 

The  fact  that  the  stockholders  in  a  mutual 
life  company  claim  in  a  pending  suit  to  own 
the  entire  sun>lus,  which  claim  the  company 
fails  to  deny,  does  not  authorize  a  suit  in  equi- 
ty by  a  policy  holder  entitled  to  participate 
equitably  in  the  distribution  of  the  surplus  ac- 
cording to  methods  and  principles  adopted  by 
the  company  for  an  accounting  and  the  ap- 
pointment of  a  receiver  to  wind  up  its  affairs, 
based  upon  mismanagement  and  misappropria- 
tion by  its  officers  and  directors.  Decree  (1007) 
Brown  V.  Equitable  Life  Assur.  Society  of  Unit- 
ed SUtes,  151  F.  1,  81  G.  G.  A.  1.  10  Ann. 
Gas.  402  reversed-^ESquitable  Life  Assur.  So- 
ciety of  United  States  v.  Brown,  29  S.  Gt  404, 
213  U.  S.  25,  53  L.  Ed.  682. 

A  court  of  equity  is  bound  to  take  all  the 
facts  into  consideration,  and  to  weigh  the  rela- 
tive advantages  and  disadvantages  of  granting 
an  accounting  and  appointing  a  receiver  to 
wind  up  the  business  of  a  mutual  life  insur- 
ance company  at  the  suit  of  a  policy  holder  be- 
cauie  of  the  wrongdoing  of  its  former  officers 
and  directors,  assuming  that  jurisdiction  exists 
to  grant  such  relief.— Id. 

The  appointment  of  a  receiver  and  a  real, 
though  not  formal,  dissolution  of  a  mutual  life 
company,  and  the  distribution  of  its  assets,  can- 
not be  had  at  the  instance  of  a  policy  holder 
entitled  to  participate  equitably  in  the  dis- 
tribution of  the  surplus,  because  the  surplus 
fond  is  not  as  large  as  it  should  have  been, 
owing  to  the  misconduct  of  the  company's  of- 
ficers, and  because  the  company  has  not  dis- 
tributed as  much  of  the  surplus  as  complainant 
deems  himself  entitled  to,  by  reason  of  such  mis- 
conduct, where  no  trust  relation  exists  between 
the  policy  holder  and  the  company,  and  no  claim 
,is  made  that  the  apportionment  made  is  inequi- 
table as  between  the  policy  holders,  or  is  based 
opon  erroneous  principles. — ^Id. 

No  case  for  an  accounting  or  for  the  ap- 
pointment of  a  receiver  to  wind  up  a  mutual 
life  company  is  made  by  allegations  of  insol- 
vency contained  in  a  bill  filed  by  a  policy  hold- 
er, which  are  based  upon  the  idea  that  the  com- 
pany itself  is  liable  to  policy  holders  for  frauds 
or  wrongdoing  committed  by  the  officers  or  di- 
rectors against  the  company,  and  in  their  per- 
sonal interests. — Id. 

m.  IHSURANOE    AGENTS    AND 


[No  paragraphs  or  references  In  this  Digest    But 
tee  28  Cent.  Dig.  Insurance,  S9  99- 136.] 

nr.  IMBJJBJLB'LE  IKTEBEST. 

^=9ll5*  IKTbat    eoastitvtes    interest    In 
property. 

See  28  Cent.  Dig.  Insurance,  19  138-157,  177. 

Where  a  company  received  cotton  to  com- 
press, and  issued  receipts  therefor,  which  were 
exchanged  with  a  railroad  company  for  its  bills 
of  lading  for  the  transportation  of  the  cotton, 
agreeing  to  deliver  it  at  an  address  specified 


in  the  bills  of  lading,  the  ndfaroad  company  has 
an  insurable  interest  in  the  cotton,  which  may 
be  covered  by  a  policy  issued  to  the  compress 
company.— California  Ins.  Co.  v.  Union  Com- 
press Co.,  133  U.  S.  387,  10  S.  Ct  365.  33  L. 
Ed.  730. 

a 

The  provision  in  the  railroad  companies* 
bills  of  lading  that  they  shall  not  be  liable  for 
loss  by  fire  does  not  relieve  them  from  liabil- 
ity for  loss  arising  from  their  own  negligence 
or  that  of  their  servants,  and  against  such  lat- 
ter loss  they  may  insure  themselves.— Id. 

Defendant  issued  to  plaintiff  a  policy  of  in- 
surance on  cotton  owned  by  the  latter,  or  held 
by  it  in  trust  or  on  commission.  When  cotton 
was  delivered  to  it,  plaintiff  gave  receipts 
therefor  to  the  owners,  who  delivered  the  re- 
ceipts to  certain  railroad  companies.  There 
was  a  standing  agreement  between  plaintiff  and 
the  companies  that,  from  the  time  bills  of  lad- 
ing were  issued  by  the  latter  for  the  transpor- 
tation of  the  cotton,  plaintiff  should  keep  the 
cotton  insured  for  the  benefit  of  the  companies. 
iBeld,  upon  the  destruction  of  cotton  by  fire  aft- 
er the  bills  of  lading  were  issued,  that  the  right 
of  recovery  upon  such  policy  is  not  affected  by 
a  provision  in  the  receipts  that  plaintiff  should 
not  be  responsible  for  losses  by  fire,  where  the 
railroad  companies  ^aid  plaintiff  for  insuring 
the  cotton  under  their  agreement,  and  defend- 
ant knew  of  such  payment— Id. 

Persons  who,  by  a  valid  written  contract^ 
agree  to  purchase  goods  to  be  shipped  by  a  cer- 
tain vessel  with  a  provision,  ''No  arrival,  no 
sale."  have  an  insurable  interest  in  the  goods» 
which  renders  the  master  of  the  vessel,  in  case 
of  necessity,  their  agefat,  as  well  as  the  agent 
of  the  seller  and  of  the  insurer.— Harrison  v. 
Fortlage,  161  U.  S.  57,  16  S.  Ct  488,  40  L.  Ed. 
616. 

The  owner  of  unused  internal  revenue 
stamps  has  an  insurable  interest  therein  though' 
he  may  be  able  to  reimburse  himself  from  the 
government  in  case  of  their  loss  before  being 
used. — United  States  v.  American  Tobacco  Co.^ 
17  S.  Ct.  619,  166  U.  S.  468.  41  L.  Ed.  1081. 

ids»116«  Wluit    eonstitntes    interest    in 
linman  life  or  liealtli. 

See  88  Cent  Dig.  Insurance,  19  158-181 

Where  one  of  two  members  of  a  partner- 
ship, by  the  tiierms  of  which  the  capital  was  to 
have  been  contributed  in  equal  proportions,  has 
furnished  all  of  it  he  has  an  insurable  interest 
in  the  life  of  his  partner.— Connecticut  Mut 
Life  Ins.  Co.  v.  Luchs,  108  U.  S.  4d8,  2  S.  Ct 
049,  27  L.  Ed.  800. 

^s>121.  Necessity  of  interest  to  sustain 
assignmentf 

See  88  Cent  Dig.  Insurance,  99  1681  187. 

The  holder  of  a  valid  policy  of  insurance 
upon  his  own  life  may,  as  a  matter  of  financial 
necessity,  make  a  valid  assignment  of  the  ix)!- 
icy  to  a  person  having  no  insurable  interest  in 
the  life  of  the  insured  in  consideration  of  a 
small  sum  of  money  and  an  undertaking  to  pay 
the  premiums  due  and  to  become  due,  and  the 
assignee  takes  the  entire  interest  in  the  policy, 
as  against  the  personal  representatives  of  the 
insured.— (1911)  Grigsby  v.  Russell,  32  S.  Ct 
58,  222  U.  S.  149,  56  U  Ed.  133,  36  L.  R.  A. 
(N.  S.)  642.  Ann.  Cas.  1913B,  863,  reversing 
decree  Russell  v.  Grigsby,  168  F.  677,  94  C. 
C.  A.  61. 

A  clause  in  a  policy  of  life  insurance  that 
any  claim  against  the  company  arising  under 
any  assignment  of  the  policy  shall  be  subject  to 
proof  of  interest  does  not  diminish  the  rights 
of  an  assignee  with  no  insurable  interest,  as 
against  the  personal  representatives  of  the  in- 
sured, if  there  is  no  rule  of  law  to  that  ef- 
fect»  and  the  company  sees  fit  to  pay.— Id. 


This  Digest  ia  eompiled  on  the  Xoy-Noniber  Systenu    For  ezpUuuition»  see  pace  iii» 
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V.  THE  CONTRACT  IN  GENERAXi. 

(A)  NATURE,  REQUISITES.  AND 
VALIDITY. 


Wl&at  law  KOTenui. 

See  28  Cent  Dig.  Insuranoe*  91  173-17S. 

A  contract  of  marine  insurance  made  by  an 
English  company,  in  this  country,  upon  a  cargo 
to  be  exported  to  Portugal,  which  specially  pro- 
vides that  in  case  of  loss  the  amount  of  dam- 
ages are  to  be  paid  at  the  office  of  the  company 
in  London,  the  adjustment  to  be  made  according 
to  the  usages  of  Lloyds,  being  a  contract  to  be 
performed  in  England,  is  governed  by  the  Eng- 
lish law.— London  Assurance  ▼.  Companhia  De 
Moagens  Do  Barreiro,  17  S.  Ct  785,  167  U.  S. 
149,  42  L.  Ed.  118,  affirming  decree  68  F.  247, 
15  C.  C.  A.  379. 

A  certificate  of  insurance  issued  in  Illinois 
to  a  resident  of  New  York,  which,  by  its  terms, 
was  first  to  take  effect  as  a  binding  obligation 
when  the  insured  should  execute  the  agreemtrut 
indorsed  thereon  to  accept  it,  "subject  to  all  the 
conditions  therein  contained,"  is  a  New  York, 
and  not  an  Illinois,  contract,  where  New  York 
was  the  state  in  which  the  required  agreement 
was  executed.  Judgments,  Meyer  v.  Supreme 
Lodge  K.  P.,  70  N.  E.  111.  178  N.  Y.  63,  64  L. 
R.  A,  839,  and  81  N.  Y.  S.  813,  82  App.  Div. 
359,  affirmed.— Supreme  Lodge  K.  P.  v.  Meyer, 
25  S.  Ct  754.  198  U.  S.  508,  49  L.  Ed.  1146. 

^=»136.  Delirery  and  aooeptanee  of  pol- 

Sec  fi  Cent  Dig.  Insarance.  89  219-280. 

When  the  assured  receivee  his  policy  of  in- 
surance, with  a  copy  of  his  application  attach- 
ed, on  which  is  indorsed  a  memorandum  call- 
ing attention  to  such  application,  and  a  request 
that  he  report  to  the  company  for  correction 
any  errors  found  therein,  it  is  his  duty  to  obey 
the  request,  and  upon  failure  so  to  do  he  must 
be  presumed  to  have  accepted  the  policy  upon 
the  faith  of  the  answers,  and  to  have  acquiesced 
and  agreed  that  it  shpuld  remain  as  the  basis 
of  the  contract  of  insurance.— New  York  Life 
Ins.  Co.  y.  Fletcher.  117  U.  S.  519,  6  S.  Ct  837. 
29  L.  Ed.  934,  reversing  (C.  C.)  Fletcher  v. 
New  York  Life  Ins.  Co..  14  F.  846. 

The  operative  effect  of  a  policy  of  fire  in- 
surance may,  by  oral  agreement,'  between  the 
agents,  respectively,  of  the  insurance  company 
and  the  insured,  made  at  the  time  the  policy 
was  issued,  be  made  to  depend  upon  the  com- 
pany's acceptance  of  the  risk,  notwithstanding 
various  provisions  of  the  policy  restricting  the 
powers  of  agents  to  alter  its  terms,  and  requir- 
ing all  additional  terms  and  conditions  to  be 
indorsed  thereon  in  writing,  as  such  provisions 
apply  only  when  the  contract  has  been  com- 
pleted by  an  absolute  delivei^.  Judgment,  Wil- 
son V.  Hartford  Fire  Ins.  Co.,  17  App.  D.  C. 
14,  reversed.— Hartford  Fire  Ins.  Co.  v.  Wilson, 
23  S.  Ct  189,  187  U.  S.  467,  47  L.  Ed.  261. 

^s»138«  Validity  ia  seneral. 

See  28  Cent  Dig.  Insurance,  §8  246-249. 

The  holder  of  a  policy  of  life  insurance,  pro- 
Cured  through  the  fraud  of  the  company's  agent, 
is  not  justified  in  retaining  such  policy  after 
having  knowledge  of  the  fraud,  simply  because 
such  knowledge  did  not  come  to  him  until  after 
payment  by  him  of  the  first  premium,  and  the 
delivery  to  him  of  the  policy.— New  York  Life 
Ins,  Co.  V.  Fletcher,  117  U.  S.  519.  6  S.  Ct.  837, 
29  L.  Ed.  934.  reversing  (C.  C.J  Eletcher  v. 
New  York  Life  Ins.  Co..  14  F.  846. 

^=:>139.  Legality  of  object. 

See  28  Gent  Dig.  Insurance,  SI  250,  261. 

A  person  heavily  indebted  for  trust  funds 
which  he  had  appropriated,  and  carrying  insur- 
ance in  excess  of  an  amount  warranted  by  his 
income,  contracted  for  a  large  amount  of  ad- 


ditional insurance,  and,  in  less  than  a  year 
thereafter,  committed  suicide.  Just  before  his 
death  he  prepared  a  statement  of  his  business 
affairs,  and,  on  the  day  preceding  his  Gruiside, 
acknowledged  his  indebtedness^  and  declared 
that  it  must  be  paid,  and  that  his  life  furnished 
the  only  means  of  satisfaction,  and  his  inten- 
tion to  make  the  sacrifice.  Held  not  error  to 
refuse  an  instruction  that  there  was  no  evi- 
dence to  show  that  the  additional  insurance 
was  contracted  with  the  intention  of  defraud- 
ing the  company,  or  committing  suicide.  Judg- 
ment 70  F.  954,  17  C.  C.  A.  5a7,  42  L.  R.  A. 
683,  affirmed.— Ritter  v.  Mutual  Life  Ins.  Co., 
18  S.  Ct  300,  169  U.  S.  139,  42  L.  Ed.  693. 

^»141.  Estoppel  or  wairer  as  to  defeotfl 
or  objeetionfl. 

See  28  Cent  Dig.  Insurance,  S9  76.  268-262;   12  Cent 
Dig.  Corp.  fi  1656. 

The  omission  of  the  insured  to  read  a  life 
insurance  policy  when  delivered  to  him  and 
payment  of  premiums  made,  and  when,  in  an- 
swer to  his  inquiry,  the  insurance  agent  told 
him  that  the  policy  conformed  to  their  agree- 
ment, does  not  constitute  such  negligence  as  to 
estop  the  insured  ffom  denying  that  by  ac- 
cepting the  policy  he  agreed  to  a  provision 
therein  contained,  but  of  which  he  was  igno- 
rant and  to  which  he  had  not  agreed,  to  the 
effect  that  the  annual  premium  should  be  paid 
in  subsequent  years  on  a  date  earlier  than  that 
on  which  the  policy  was  issued.  Judgments 
(C.  C.)  90  F.  40,  and  99  F.  856,  40  C.  C.  A, 
119,  reversed.— McMaster  v.  New  York  Life 
Ins.  Co.,  22  S.  Ct  10, 183  U.  S.  25,  46  L.  Ed.  64. 

^s>143.  Reformation. 

See  28  Cent  Dig.  Insurance,  99  265-272. 

Where  by  inadvertence  an  insurance  policy  ia 
made  to  run  to  "K.,  Receiver,"  while  it  was  the 
agreement  of  the  parties  that  it  should  run  to 
such  receiver  and  his  successors,  and  for  the 
benefit  of  whom  it  might  concern,  equity  will  re- 
form the  policy  to  effect  the  latter  intention. — 
Thompson  v.  Pheniz  Ins.  Co.,  136  U.  S.  287. 
10  S.  Ct  1019,  34  L.  Ed.  408. 

OB)  CONSTRUCTION   AND   OPERATION. 

Decisions  of  state  court  effect  in  federal  courts, 

see  Courts,  ^s>365. 
Taxation  of  loans  on  policies,  see  Taxation,  ^=:» 

95. 

#=>146.  Applioation  of  seneral  rules  of* 
oonstmotion. 

See  28  Cent  Dig.  Insurance.  99  292,  294-298. 

The  contract  expressed  in  an  employe's 
fidelity  bond  is  a  form  of  insurance,  and  any 
ambiguity  is  to  be  construed  most  strongly 
against  the  company.— -American  Surety  Co.  of 
New  York  v.  Pauly,  18  S.  Ct  552,  170  U.  S. 
133,  42  L.  Ed.  977,  affirming  judgment  72  F. 
470,  18  C.  C.  A.  644. 

The  rules  established  for  the  construction 
of  written  instruments  apply  to  contracts  of 
insurance  equally  with  other  contracts.  Judg- 
ment 94  F.  314,  36  C.  C.  A.  265,  affirmed.-' 
Liverpool  &  London  &  Globe  Ins.  Co.  v.  Kearn- 
ey. 21  S.  Ct  326, 180  U.  S.  132,  45  L.  Ed.  460. 

A  contract  of  insurance  prepared  by  an  in- 
surance company  will  be  construed  liberally  as 
against  the  insured  and  strictly  as  against  the 
company.— Id. 

A  policy  of  insurance  being  a  contract  for 
indemnity,  an  ambiguity  in  it  must  be  con- 
strued in  favor  of  indemnity  and  against  a  for- 
feiture.— McMaster  v.  New  Yorlt  Life  Ins.  Co., 
22  S.  Ct  10,  183  U.  S.  25,  46  L.  Ed.  64.  revers- 
ing  judgment  99  F.  856,  40  C.  C.  A.  119. 

The  rule  that,  of  two  constructions  of  a 
bond  executed  by  a  guaranty  company  to  se- 
cure a  bank  against  defalcation  by  an  employ^, 
the  one  favorable  to  the   bank,  if  consistent 
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with  the  objects  for  which  the  bond  was  given, 
must  be  adopted,  cannot  be  availed  of  to  refine 
away  terms  of  a  contract  expressed  with  suffi- 
cient clearness  to  convey  the  plain  meaning  of 
the  parties,  and  embodying  requirements  compli- 
ance with  which  is  made  the  condition  to  lia- 
bility thereon.  Decree,  100  F.  559,  40  O.  C.  A. 
542,  reversed. — Guarantee  Co.  of  North  Amer- 
ica V.  Mechanics'  Sav.  Bank  &  Trust  Co.,  22 
S.  Ct  124.  183  U.  S.  402,  46  L.  Ed.  253. 

^»147.  WKat  law  sovenui. 

See  28  Cent.   Dig.  Insurance,  8 


A  policy  of  life  insurance  executed  at  com- 
pany's office  in  Wisconsin  held  a  Virginia  con- 
tract, where  application  was  made  by  a  lesident 
of  the  latter  state  at  a  place  in  that  state, 
where  the  policy  was  delivered  to  him.— (1912) 
Northwestern  Mut.  Life  Ins.  Co.  v.  Mc<Jue,  32 
S.  Ct.  220,  223  U.  S.  234,  56  L.  Ed.  419,  38 
I^  R.  A.  (N.  S.)  57,  reversing  judgment  (1908  i 
McCue  ▼.  Northwestern  Mut.  Life  Ins.  Co.,  167 
F.  435,  93  C.  C.  A.  71. 

^s>149.  Printed  and  written  portions  of 
polioy. 

See  28  Cent.  Dig.  Insurance,  99  801-804. 

The  words,  "for  account  of  whom  it  may 
concern,**  inserted  in  writing  immediately  fol- 
lowing the  name  of  the  insured  in  a  policy  of 
marine  insurance,  protect  a  subsequent  vendee 
of  an  interest  in  the  vessel,  notwithstanding  the 
retention  of  the  policy,  which  is  written  on  a 
blank  intended  for  insurance  of  property  on 
land,  of  the  printed  clause  that  such  policy  shall 
be  entirely  void,  unless  otherwise  provided  by 
agreement,  if  any  change  in  interest,  title,  or 
possession  shall  be  made.  Judgment  Scottish 
Union  &  National  Ins.  Co.  v.  Hagan,  102  F. 
919,  43  C.  C.  A.  55,  reversed.— Hagan  v.  Scot- 
tish Union  &  National  Ins.  Co.,  22  S.  Ct  862, 
186  U.  S.  423,  46  L.  Ed.  1229. 

^al51«  Constmins  together  poliey  and 
aeoompanyins  papers. 

See  28  Cent.  Dig.  Insurance,  fiS  808-811. 

A  notice,  upon  the  back  of  a  premium  re- 
ceipt, that,  if  a  note  is  given  for  payment  of 
premium  and  is  not  paid  at  maturity,  the  policy 
shall  determine,  constitutes  a  part  of  the  con- 
tract of  insurance,  where  such  receipt  states  on 
its  face  that  it  is  subject  to  the  terms  of  the 
contract  and  the  conditions  on  the  back,  which 
the  assured  is  directed  to  read. — Iowa  Life  Ins. 
Go.  V.  Lewis,  23  S.  Ct.  126,  187  U.  S.  335,  47 
LEd.  204. 

^»152.  Constmins  statntes  and  char- 
ter, ly-laws,  or  mles  of  insnr- 
er  as  part  of  poliey. 

See  28  Gent  Dig.  Insuranqe,  9  812. 

An  agreement  in  an  application  for  a  pol- 
icy of  insurance  issued  on  the  assessment  plan, 
to  abide  by  the  constitution,  rules,  and  regula- 
tions of  the  company  as  they  then  were  or  might 
be  constitutionally  changed  thereafter,  did  not 
amount  to  a  consent  to  such  changes  which  on 
their  face  Indicated  that  they  applied  only  to 
policies  thereafter  to  be  issued.  Judgment  104 
F.  638,  44  C.  C.  A.  93,  affirmed.— Knights  Tem- 
plars' &.  Masons*  Life  Indemnity  Co.  v.  Jar- 
man,  23  S.  Ct.  108,  187  U.  S.  197,  47  L.  Ed. 
139. 

^»154.   Constmetioi^'by  parties. 

See  88  Cent  Dig«  Insurance,  9  815. 

A  statement  in  an  application  for  insurance 
of  the  insured's  understanding  of  what  the  in- 
surance "will  extend  to"  is  a  statement  of  law, 
and  not  of  fact,  and  cannot  control  the  legal 
construction  of  the  policy;  the  latter  referring 
to  the  application  only  in  mentioning  the  "war- 
ranties made  in  the  application"  as  the  consid- 
eration,  in   part,    for  the  insurance.~Accident 


Ins.  Co.  V.  Crandal,  120  U.  S.  527,  7  S.  Ct.  685, 
30  L.  Ed.  740,  affirming  judgment  (C.  C.)  Cran- 
dal V.  Accident  Ins.  Co.,  27  P.  40. 

^=»155.  Zlvidenoe  ±4^  aid  oonstmotion. 

See  28  Cent  Dig.  Insurance,  Sfi  313,  354. 

Evidence  as  to  what  kind  of  insurance  was 
intended  by  the  question  in  an  application  as  to 
whether  the  applicant  had  any  other  insurance 
on  his  life  is  not  excluded  by  a  provision,  which 
is  made  a  part  of  the  contract,  to  the  effect  that 
none  of  tiie  terms  of  such  contract  can  be  modi- 
fied, nor  any  forfeiture  under  it  waived,  except 
by  an  agreement  in  writing,  signed  by  the  presi- 
dent or  secretary  of  the  company. — Continental 
Life  Ins.  Co.  v.  Chamberlain,  132  U.  S.  304,  10 
S.  Ct.  87,  33  L.  Ed.  341. 

^s>156.  Parties    to    oontraot    and    rela- 
tions bet'ween  them. 

See  28  Cent  Dig.  Insurance,  j|  816-822. 

Where  a  policy  issued  upon  the  life  of  one 
member  of  a  firm  acknowledges  receipt  of  the 
first  premium  from  his  co-partner,  and  provides 
for  the  payment  of  '*the  said  sum  insured  to  the 
said  assured"  within  90  days  after  proof  of 
death,  and  the  parol  evidence  shows  that  the 
insurance  was  effected  for  the  benefit  of  the  co- 
partner, suit  on  the  policy  is  proj^erly  brought  in 
his  name. — Connecticut  Mut  Life  Ins.  Co.  v. 
Luchs,  108  U.  S.  498,  2  S.  Ct  949,  27  L.  Ed. 
800. 

A  policy  of  marine  insurance,  taken  out  in 
the  name  of  a  person  ''for  account  of  whom  it 
may  concern,"  covers  the  interest  of  the  person 
for  whom  it  was  intended  by  the  party  taking 
out  the  insurance,  even  though  the  particular 
person  intended  is  not  thea  known.  Judgment 
Scottish  Union  &  National  Ins.  Co.  ▼.  Hagan, 
102  F.  919,  43  C.  C.  A.  55,  reversed.— Hagan  v. 
Scottish  Union  &  National  Ins.  Co.,  22  S.  Ct. 
862,  186  U.  S.  428,  46  L.  Ed.  1229. 

#=>158.  Snbjeots  of  nuurine  insnranee. 

See  28  Gent  Dig.  Insurancs,  M  827-837. 


In  general* 

See  28  Cent.  Dig.  Insurance,  9§  827-836. 

A  vessel,  whose  home  port  was  known  to 
the  insurer  to  be  New  Orleans,  was  insured  "to 
navigate  the  Atlantic  Ocean  between  Europe  and 
America."  A  clause  of  the  policy  was :  War- 
ranted by  the  assured  not  to  use  port  or  ports 
in  eastern  Mexico,  Texas,  nor  Yucatan,  or  an- 
chorage thereof,  during  the  continuance  of  this 
insurance,  nor  ports  in  West  India  Islands  be- 
tween July  15th  and  October  15th,  nor  ports  on 
the  northeast  coast  of  Great  Britain  beyond  the 
Thames,  nor  ports  oq  the  continent  of  Europe 
north  of  Antwerp,  between  November  1st  and 
March  1st."  The  vessel  was  lost  on  a  voyage 
from  New  Orleans  to  Liverpool,  in  the  Gulf  of 
Mexico.  Heldf  that  the  vessel  was  covered  by 
the  insurance  at  the  time  of  the  loss;  the  lan- 
guage of  the  policy  describing  the  trade  in  which 
she  was  engaged,  rather  than  confining  the  in- 
surance to  those  portions  of  her  voyages  which 
were  in  the  Atlantic— Merchants*  Mut.  Ins.  Co. 
V.  Allen,  121  U.  S.  67,  7  S.  Ct  821,  30  L.  Ed. 
858. 

^=»161.  Property  eoTored  by  insnranee 
against  lire  o^  other  oanse  of 
loss. 

See  28  Cent.  Dig.  Insurance,  99  338-858. 

^=»164.  —  Description  of  title  or  in- 
terest. 

See  28  Gent  Dig.  Insurance,  99  347-360. 

Where,  by  the  terms  of  a  policy,  a  compress 
company  was  insured  as  to  property  thereon  or 
held  by  them  in  trust  or  on  commission,  such 
clause  cannot  be  limited  to  property  held  by  the 
company  in  trust  for  an  absolute  owner,  but  will 
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cover  the  insarabla  interest  of  a  railroad  com- 
pany which  had  changed  its  bills  of  lading  for 
the  receipts  given  by  the  compress  company 
agreeing  to  deUver  the  cotton  to  an  address  spec- 
ified in  such  bills  of  lading.— California  Ins.  Co. 
V.  Union  Compress  Co.,  ISS  U.  S.  387, 10  S.  Ct. 
365,  33  L.  Ed.  730. 

^s»165.  —  Deserlptlon  of  location. 

See  28  Cent  Dig.  Insurance,  §  t6L 

A  policy  of  insurance  on  a  stock  of  sugar 
and  mollasses  ''deposited"  in  the  sugar  manu- 
factory upon  a  sugar  plantation  covers  sugar 
and  molasses  coming  into  the  sugar  house  as 
a  result  o£  the  manufacture  of  a  crop  which 
was  growing  when  the  insurance  was  effected, 
where  the  risk  under  the  policy  was  not  to 
attach  until  a  date  fixed  at  more  than  two 
months  after  the  date  of  the  policy.-— Royal  Ins. 
Co.  V.  Miller,  26  S.  Ct.  46,  199  U.  S.  353,  50 
Jm  Ed.  226,  followed  Amadeo  v.  Northern  Assur. 
Co.,  26  S.  Ct.  507.  201  U.  S.  194,  50  L.  Ed.  722. 

^=9170.    Amcnnt  of  iasuvanee. 

See  28  Cent.  Dig.  Insurance,  §8  866-881. 


—  Prooeedo  of  assossmomts. 

See  28  Cent.  Dig.  Insurance,  §  881. 

The  policy  provided  that  **the  principal  sum 
represented  by  the  payment  of  two  dollars  by 
each  member"  in  deceased's  division,  not  to  ex- 
ceed a  certain  sum,  should  be  paid  to  the  policy 
holder's  wife  on  the  requisite  proof.  The  by- 
laws stated  that  the  object  of  the  association 
was  "to  collect  and  accumulate  a  fund"  for 
the  payment  of  benefits,  and  that  on  the  requi- 
site proof  an  assessment  should  be  ordered  for 
that  purpose;  but  the  policy  did  not  contract  to 
make  an  assessment  or  make  payment  contin- 
gent on  an  assessment.  The  complaint  showed 
that  the  number  of  members  in  deceased's  divi- 
sion would  render  collectible  an  amount  in  ex- 
cess of  the  maximum  sum  named  in  the  policy. 
Held,  that  defendant's  contract  was  not  to  levy 
an  assessment  and  pay  over  the  proceeds,  and 
therefore  enforceable  only  in  equity,  but  that 
plaintiff  was  entitled  to  the  maximum  sum.  in 
an  action  at  law.— United  States  Mut.  Ace. 
Ass'n  V.  Barry,  131  U.  S.  100,  9  S.  Ct.  755,  33 
L.  Ed.  60,  affirming  (C.  C.)  Barry  v.  United 
States  Mut  Ace:  Ass'n,  23  F.  712. 

VX.  PREMIUMS,  DUES,  AND  ASSESS- 

MEKTS. 

See  18  Cent.  Dig.  Ineunnce,  99  891-467. 

Taxation  of  premiums,  due  process  of  law,  see 
Constitutional  Law,  iSs9283. 

Vn.  ASSIGNMEKT  OB  OTHER  TRANS- 
FER  OF  POUOT. 

^=9 199*  Assisnability  of  polieles. 

See  28  Cent  Dig.  Insurance,  9  468. 

An'  endowment  policy  payable  to  assured  or 
his  assigns  if  he  should  live  to  a  specified  time, 
or,  if  he  should  die  before  that  time,  to  his  legal 
representatives,  is  assignable. — ^Mutual  Life  Ins. 
Co.  of  New  York  v.  Armstrong,  117  U.  S.  591, 

6  S.  Ct  877,  29  L,  Bd.  997. 

^=9223.  Priorities. 

See  28  Cent  Dig.  Insurance,  I  4M. 

In  an  action  to  recover  the  amount  due  up- 
on a  policy  of  life  insurance,  heldf  that  the 
plaintiff  had  failed  to  prove  that  an  assignment 
by  the  assured,  her  husband,  bearing  the  appar- 
ent date  of  September  19,  1872,  had  been  made 
or  delivered  prior  to  an  assignment  by  him  to  the 
insuring  company,  the  defendant,  of  date  June 
14,  18^,  and  that  she  was  not  entitled  to  re- 
eover. — Roberts  v.  Phoenix  Mut.  Life  Ins.  Co., 

7  S.  Ct.  448»  120  U.  S.  86,  80  U  Ed«  618. 


VXn.  CAHOEIiLATIOlf,    SURRENDER, 
ARANDONMENT*  OR  RESCIS- 
SION OF  POIiIOT. 

Jurisdiction  of  federal  courts,  see  Courts,  ^ss> 
262. 

^=»229.  Notice  to  cancel. 

See  28  Cent  Dig.  Insurance,  |fi  SOO-fiOS. 

A  provision  in  a  fire  policy  that  "any  per- 
son, other  than  the  assured,  who  may  have  pro- 
cured the  insurance  to  be  taken  by  the  company, 
shall  be  deemed  to  be  the  agent  of  the  assured, 
and  not  of  the  company,  in  any  transaction  re- 
lating to  the  insurance,  will  not  have  the  effect 
to  render  the  broker  who  procured  the  insurance 
the  agent  of  the  assured  to  receive  notice  of  the 
termination  of  the  insurance,  at  the  option  of 
the  company,  under  the  provisions  of  the  policy. 
—Grace  v.  American  Cent.  Ins.  Co.,  109  U.  S. 
278,  3  S.  Ct  207,  27  L.  Ed.  932. 

^=»235.  Eridenee   of  oanoellatioii* 

Bee  28  Cent  Dig.  Insurance,  9  507. 

Where  a  policy  of  fire  insurance  provides 
that  the  risk  may  be  terminated  by  the  com- 
pany on  giving  notice  and  refunding  a  ratable 
proportion  of  the  premium,  evidence,  in  a  suit 
thereon,  of  a  local  usage  or  custom  to  give  such 
notice  to  the  broker  through  whom  the  insurance 
was  procured,  is  inadmissible.— Grace  v.  Amer- 
ican Cent.  Ins.  Co.,  109  U.  S.  278,  3  S.  Ct  207, 
27  L.  Ed.  932. 

^s>240.  Acts  oonstitvtiac  aurrondor  and 
aceeptaaoo. 

See  28  Cent.  Dig.  Insurance,  9S  61S,  622. 

A  policy  of  marine  insurance  dated  April  5, 
1880,  for  six  months,  provided :  *'This  policy  to 
continue  in  force  from  the  date  of  expiration  un- 
til notice  is  given  this  company  of  its  discon- 
tinuance, the  assured  to  pay  for  such  privilege 
pro  rata  for  the  time  used."  October  9th  the 
insured  wrote  to  insurer,  inclosing  check  for  one 
monthly  premium  from  October  5th  to  Novem- 
ber 5th.  November  6th  there  was  a  loss  by  a 
peril  of  the  sea.  Held,  that  the  sending  of  the 
check  for  one  month's  insurance  was  a  monthly 
payment,  and  not  the  notice  of  discontinuance 
provided  for  in  the  policy. — Greenwich  Ins.  Co. 
V.  Providence  &  Stonington  Steamship  Co.,  119 
U.  S.  481,  7  S.  Ct  292,  30  L.  Ed.  473. 

^=»244,  Ropaynieat  aad  rooovery  of 
mianis    or    paid-«p    Talae 
sarroader. 

See  28  Cent  Dig.  Insurance.  H  IM.  524-610. 

Under  a  provision  in  a  policy  of  life  insur- 
ance that  a  default  in  payment  of  premiums 
shall  not  work  a  forfeiture  of  the  policy,  but  the 
insurance  may  be  commuted  and  reduced  to  Ihe 
sum  of  the  annual  premiums  paid,  the  insured 
may  at  any  time  elect  to  pay  no  more  premiums, 
and,  by  notice  thereof  to  the  insurer,  become 
entitled  to  a  paid-up  policy  for  the  amount  of 
premiums  paid. — LoveU  v.  St.  Louis  Mut.  Life 
Ins.  Co.,  Ill  U.  S.  264,  4  S.  Ct  390.  28  L.  Ed. 
423. 


Abaadoaaieat     by 
beaellciary. 

Cent  Dig.  Insurance,  §  622. 


iasarod     or 


An  abandonment  of  a  life  insurance  con- 
tract by  the  insured  after  default  in  payment 
of  premiums,  together  with  a  refusal  b:;^  the 
beneficiaries  to  keep  the  policy  in  life,  will  be 
conclusive  against  any  claim  on  the  policy. — 
Mutual  Life  Ins.  Co.  of  New  York  v.  HiU,  20 
S.  Ct  914,  178  U.  S.  347.  44  L,  Ed.  1097. 

^s»246.  RcBoissioa  by  asrooaieat  of  par* 
ties. 

An  abandonment  and  rescission  of  a  con- 
tract of  life  insurance  by  mutual  agreement  of 
the  parties  after  the  insured  is  in  default  by 
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nonpayment  of  premiams  will  put  an  end  to 
the  contract,  alUiough  a  forfeiture  could  not 
have  been  declared,  by  reason  of  the  failure  of 
the  insurer  to  give  notices  required  by  statute. 
Judgment,  76  F.  617,  22  C.  O.  A.  425,  reversed, 
—Mutual  Life  Ina.  Co.  of  New  York  v.  Phinney, 
20  S.  Ct.  906,  178  U.  S.  327,  44  L.  Ed.  1088. 

A  termination  of  a  life  insurance  policy  by 
mutual  agreement,  after  default  in  the  pay- 
ment of  premiums  and  the  refusal  of  the  in- 
sared  to  continue  the  policy,  is  conclusive 
against  the  insured,  notwithstanding  a  statu- 
toiy  provision  which  precluded  the  forfeiture 
of  the  policy  by  reason  of  the  default,  be- 
cause the  notices  required  by  the  statute  had 
not  been  given.  Judgment  97  F.  986,  38  C.  C. 
A  696.  reversed-^Mutual  Life  Ins.  Co.  of  New 
York  v.  Sears,  20  S.  Ct.  912,  178  U.  S.  345,  44 
L.  Ed.  1096. 

An  agreement  to  terminate  a  policy  of  life 
insurance,  ^made  by  the  insured,  who  is  also 
the  beneficiary,  after  default  in  the  payment 
of  premiums,  will  end  the  contract.— Mutual 
life  Ins.  Co.  of  New  York  v.  Allen,  20  S.  OL 
913.  178  U.  S.  351,  44  L.  Ed.  1098. 

UL  AVOXDANOE  OF  POUOT  FOB 
mSBEPBESEKTATION,  FRAUD, 
OB  BBEAOH  OF  WABBANTT 
OB  CONDITIOlf  • 

(A)  GROUNDS  IN  GENERAL. 

4s»250«    Statntorj  provialona. 

8m  28  Cent.  Dig.  Insurance.  8  589. 

The  power  of  the  legislature  to  define  the 
public  policy  of  the  state  in  respect  to  life  in- 
surance, and  to  impose  conditions  on  the  trans- 
action of  business  by  life  insurance  companies 
within  the  state,  is  exercised  without  violation 
of  the  federal  constitution  by  Rev.  St.  Ohio 
1894,  p.  1899,  S  3625,  providing  that  an  answer 
by  an  applicant  shall  not  bar  recovery  on  the 
policy,  unless  clearly  proved  to  be  willfully 
false  and  fraudulently  made  and  also  material, 
and  that  it  induced  the  company  to  issue  the 
policy,  and  that  the  agent  of  the  insurer  had  no 
Knowledge  of  the  falsity  or  fraud  of  such  an- 
swer. Judgment,  John  Hancock  Life  Ins.  Co. 
▼.  Warren,  51  N.  E.  546.  59  Ohio  St.  45,  af- 
firmed.—John  Hancock  Mut.  Life  Ins.  Co.  v. 
Warren,  21  S.  Ot.  535,  181  U.  S.  73.  45  L.  Bd. 
756. 


Bepresentatloaa. 

8m  18  Gent.  Dig.  Insurance,  H  688-549. 


of      mlsrepresenta- 


tlon. 

See  88  Gent  Dig.  Insurance,  H  S40.  548. 


MlBstatements 
Code  Ga.  1910,  §! 
the  courts  of  that 
they  are  material 

food  faith  or  not.- 
4  S.  Ct.  186,  231 


by  insured  will,  under  Civ. 

2479,  2480,  as  construed  by 
state,  avoid  the  policy  where 
to  the  risk,  whether  made  in 
-^tna  Life  Ins.  Co.  v.  Moore, 
U.  S.  543,  58  L.  .Ed.  356. 


Misstatements  made  by  insured  will,  under 
Civ.  Code  Ga.  1910,  SS  2479,  2480,  as  con- 
strued by  the  courts  of  that  state,  avoid  the  pol- 
icy if  material  to  the  risk  whjether  made  in  good 
faith  or  not. — Prudential  Ins.  Co.  of  America  v. 
Moore,  34  S.  Ct  191,  231  U.  S.  560,  58  L.  Ed. 
367. 

Material  incorrect  representations  in  appli- 
cation for  life  policy,  if  known  to  be  untrue 
when  made,  invalidate  the  policy.— Mutual  Life 
Ins.  Co.  of  New  York  v.  Hilton-Green,  -36  S.  Ct 
676,  241  U.  S.  613,  60  L.  Ed.  1202,  reversing 
judgment  211  F.  31,  127  C.  C.  A.  467. 

^=>257.  Concealment. 

See  28  Cent.  Dig.  Insurance,   S8  660-556. 


-~—  KnQwledse  of  facta  by  ap- 
plicant or  Ills  ascnt. 

See  28  Cent  Dig.  Insurance,  8  562. 

In  the  absence  of  explicit,  unequivocal  stip- 
ulations requiring  such  an  interpretation,  it 
should  not  be  inferred  that  the  insured  took  a  life 
policy  with  the  understanding  that  it  should  be 
void  if,  at  any  time  itf  the  past,  he  was,  whether 
conscious  of  the  fact  or  not,  afflicted  with  the 
diseases,  or  any  one  of  them,  specified  in  the 
questions  propounded  by  the  company. — ^Moulor 
V.  American  Life  Ins.  Co.,  Ill  U.  S.  335,  4  S. 
Ct  466,  28  L.  Ed.  447. 

An  applicant  for  life  insurance,  required  to 
state,  categorically,  whether  he  had  ever  been  af- 
flicted with  certain  diseases,  answered  that  he  had 
not  Several  of  the  diseases  named  were  such 
that  a  person  might  have  them  without  being 
conscious  of  the  fact,  and  without  it  being  in 
the  power  of  any  one,  however  learned  or  skill- 
ful to  discover  them;  and  other  questions  pro- 
pounded appeared  to  call  only  for  facts  known 
to  the  applicant,  or  which  he  had  reason  to  be- 
lieve existed.  Held,  that  clauses  in  the  applica- 
tion and  policy  declaring  the  contract  vo|d  if 
the  answers  to  the  questions  were,  in  any  re- 
spect, "untrue,"  were  to  be  construed  as  requir- 
ing, as  a  condition  precedent  to  a  valid  contract, 
nothing  more  than  that  the  insured  should  ob- 
serve good  faith  towards  the  insurance  com- 
pany, and  make  full,  direct,  and  honest  answers 
to  all  questions,  without  evasion  or  fraud,  and 
without  suppression,  misrepresentation,  or  con- 
cealment of  facts  with  which  the  company  ought 
to  be  made  acquainted.~Id. 

^=s>263.  'Warranties. 

See  28  Cent   Dig.  Insurance,  H  668-568. 


—  In  s^bo'aI* 

See  28  Cent  Dig.  Insurance.  89  658,  558.^  662-656. 

An  application  for  a  policy  of  life  insurance 
contained  a  stipulation  that  it  should  form  a 
part  \of  the  contract,  and  the  policy  purported 
to  have  been  issued  on  the  faith  of  the  repre- 
sentations and  answers  in  the  application;  but, 
while  the  application  used  the  word  "warrant- 
ed," that  word  was  not  carried  into  the  poUcy, 
which  characterized  the  statements  of  the  in- 
sured as  representations.  Held,  that  he  was 
not  liable  as  upon  a  strict  warranty  of  such 
statements. — Moulor  v.  American  Life  Ins.  Co.. 
lU  U.  S,  335,  4  S.  Ct  466,  28  L.  Ed.  447. 


^^  Distinction    between    ivar- 
ranticB  and  rcpreaentationa. 

See  28  Cent  Dig.  Insurance,  8  560. 

Declarations  of  an  insured  to  the  medical 
examiner  for  the  insurance  company  are  not 
made  warranties  by  the  provision  of  the  appli- 
cation that  the  applicant  warrants  that  the 
statements  in  it  '*are  true,  full,  and  complete, 
•  ♦  ♦  and  are  offered  to  the  company,  to- 
gether with  those  contained  in  the  declaration 
to  the  *  *  *  medical  examiner  as  a  consid- 
eration for,  and  as  the  basis  of,  the  contract.'* 
—Home  Life  Ins.  Co.  v.  Fisher,  23  S.  Ct.  380, 
188  U.  S.  726,  47  L.  Ed.  667. 

<B)  MATTERS  RELATING  TO  PROPERTY 
OR  INTEREST  INSURED. 

^s»278.  Seaworthiness  of  tcsscL 

See  28  Cent  Dig.  Insurance,  S8  683-588. 

In  the  insurance  of  a  vessel  on  time,  the 
warranty  of  seaworthiness  is  complied  with  if 
the  vessel  be  in  an  unexceptional  condition  at 
the  commencement  of  the  risk;  and  her  being 
subsequently  injured,  and  not  properly  refitted 
at  an  intermediate  port,  does  not  discharge  the 
insurer  from  subsequent  loss  not  occasioned  by 
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the  omission. — Union  Ins.  Co.  y.  Smith,  124  U. 
S.  405,  8  S.  Ct.  534,  31  L.  Ed.  497. 

^=»283.   Incnmbraiioes. 

See  28  Cent  Dig.  Insurance,  9S  636-661. 

In  an  application  for  fire  insurance,  a  war- 
ranty concerning  "incumbrances  of  all  kinds" 
includes  only  incumbranoes  created  by  the  act 
or  consent  of  the  parties,  and  not  those  created 
by  law;  and  hence  the  policy  is  not  avoided  by 
an  omission  to  disclose  the  fact  that  ''delin- 
quent taxes"  on  the  premises  for  previous  years 
were  due  and  unpaid,  although,  by  the  statutes 
of  the  state,  taxes  are  made  a  lien  on  the  real 
estate  taxed.— Hosford  v.  Hartford  Fire  Ins. 
Co.,  127  U.  S.  404,  8  S.  Ct.  1202,  32  L.  Ed.  198. 

A  condition  in  a  policy  of  fire  insurance 
for  the  unconditional  and  sole  ownership  of  the 
property  by  the  insured,  and  for  the  nonexist- 
ence of  any  chattel  mortgage  thereon,  was  bro- 
ken where  certain  trust  deeds  of  the  property 
had  been  executed  to  secure  payment  of  money, 
whose  legal  effect  is  practically  the  same  as  that 
of  a  chattel  mortgage  with  power  of  sale.  Judg- 
ment, 20  App.  D.  C.  48,  affirmed.— Hunt  v. 
Springfield  Fire  &  Marine  Ins.  Co.,  25  S.  Ct. 
179,  196  U.  S.  47,  49  L.  Ed.  381. 

^s>285.  Fidelity  of  employes  and  others. 

See  28  Cent  Dig.  Insurance,  9  657. 

Negative  answers  by  the  president  of  a  bank 
to  the  questions  in  a  statement  or  declaration, 
in  reliance  on  which  a  guaranty  company  exe- 
cuted a  bond  insuring  the  bank  against  defalca- 
tion by  its  cashier.  "Have  you  known  or  heard 
anything  unfavorable  as  to  his  habits  or  asso- 
ciations, past  or  present?"  "Or  of  any  matters 
concerning  him  about  which  you  deem  it  advis- 
able to  make  inquiry?" — when  he  had  heard  that 
such  employ^  had  been  speculating,  will  defeat 
any  recovery  on  such  bond,  which  provided  that 
any  misstatement  of  any  material  fact  in  the 
declaration  should  invalidate  it.  Decree,  100  F. 
559,  40  C.  C.  A.  542,  reversed.— Guarantee  Co. 
of  North  America  v.  Mechanics*  Savings  Bank 
&  Trust  Co.,  22  S.  Ct.  124,  183  U.  S.  402,  46 
L.  Ed.  253. 

The  bond  of  a  surety  company,  for  the 
faithful  discharge  of  the  duties  of  the  president 
of  a  bank,  by  its  terms  declared  to  be  part  of 
the  bond  and  warranties  certain  statements  by 
the  assistant  cashier  of  the  bank,  among  them 
a  statement  that  the  president  was  not  indebted 
to  the  bank,  which  was  untrue,  and  was  known 
by  the  assistant  cashier  to  be  untrue  when  he 
made  it.  Heldj  that  this  would  defeat  a  re- 
covery by  the  bank  on  the  bond.  Judgment, 
Willoughby  v.  Fidelity  &  Deposit  Co.  of  Mary- 
land (1906)  85  P.  713,  16  Okl.  546,  7  L.  R.  A. 
gL  S.)  548,  affirmed.— Cherry  v.  Fidelity  & 
eposit  Co.,  27  S.  Ct.  790,  205  U.  S.  637,  51 
L.  Ed.  920. 

A  bond  for  the  faithful  discharge  of  the 
duties  of  the  president  of  a  bank  was  issued 
by  a  surety  company  and  accepted  by  the  bank 
on  the  faith  of  statements  made  by  the  assistant 
cashier  concerning  the  conduct,  duties,  employ- 
ment, and  accounts  of  the  president.  Held,  that 
a  receiver  of  the  bank,  subsequently  appointed, 
in  an  action  on  the  bond,  could  not  be  heard 
to  question  the  authority  of  the  assistant  cash- 
ier to  bind  the  bank  by  such  statements,  and 
at  the  same  time  be  allowed  to  recover  on  the 
bond  procured  on  the  strength  thereof.-— Id. 

An  official  certificate  made  in  view  of  re- 
newal of  a  bank  cashier's  bond  that  his  books 
and  accounts  have  just  been  examined  and  found 
correct  is  not  a  wari*ant^  of  the  correctness 
of  such  accounts,  and  existence  of  discrepan- 
cies^ covered  by  bookkeeping  devices  will  not 
avoid  the  new  bond.— (1912)  Title  Guaranty  & 
S&rety  Co.  v.  Nichols,  32  S.  Ct.  475,  224  U.  S. 
346,  56  L.  Ed.  795,  affirming  judgment  (1909) 
100  P,  825.  12  Ariz,  405. 


^:»288.  Other  insuranoe. 

Bee  28  Cent  Dig.  Insurance,  98;  WO- 

Under  a  condition  in  a  policy  on  cotton  that 
it  shall  not  apply  to  any  cotton  covered  by  a 
marine  policy  at  the  time  of  loss,  the  forfeiture 
cannot  be  enforced,  where  it  is  not  shown  that 
the  marine  insurance  was  In  favor  of  the  same 
parties  and  upon  the  same  interest  as  such  pol- 
icy ;  the  sole  object  of  the  condition  being  ta 
prevent  such  double  insurance.— California  Ins. 
Co.  V.  Union  Compress  Co.,  133  U.  S.  387,  10  S» 
Ct.  365,  33  L.  Ed.  730. 

(C)  MATTERS  RELATING  TO  PERSON 

INSURED. 

Decisions  of  state  courts  denying  full  faith  and 
credit  to  laws  of  foreign  state,  see  Courts, 


^=»291.  Healtli  and  physical  •onditioiu 

See  28  Cent  Dig.  Insurance,  H  681-e90,  694-696. 

To  the  question,  in  an  application  for  life 
insurance,  whether  the  applicant  had  ever  had 
the  disease  of  "affection  of  the  liver,''  the  an- 
swer was  "No."  Heldf  that  the  answer  was  a 
fair  and  true  one  within  the  meaning  of  the  con- 
tract, if  the  insured  had  never  had  an  affection 
of  that  organ'  which  amounted  to  disease, — that 
is,  of  a  character  so  well  defined  and  marked 
as  to  materially  disturb  or  derange  for  a  time 
its  vital  functions, — and  the  question  did  not 
require  him  to  state  every  instance  of  slight  or 
accidental  disorders  or  ailments  affecting  the 
liver  which  left  no  trace  of  injury  to  health,  and 
were  unattended  by  substantial  injury  or  in- 
convenience or  prolonged  suffering. — Connecticut 
Mut.  Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U,. 
S.  250,  5  S.  Ct.  119,  28  L.  Ed.  708. 


Family  lilstory. 

See  28  Cent.  Dig.  Insurance,  S  €9$. 

Where,  in  the  application  by  a  partner  for 
insurance  on  the  life  of  his  copartner,  no  an- 
swer is  returned  to  the  questions,  "Brothers 
dead?"  "Ages?"  "Cause  of  Death?"  the  omis- 
sion will  not  amount  to  a  misrepresentation  or 
breach  of  warranty,  although  it  appeared  that 
the  insured  had  had  a  brother  who  had  commit- 
ted suicide;  nor  is  the  fact  material  that  the 
insured  himself,  in  a  previous  application  to  the 
same  company,  misrepresented  the  cause  of  the 
death  of  his  brother  as  an  "accident." — Connect- 
icut Mut.  Life  Ins.  Co.  v.  Luchs,  108  U.  S.  498,. 
2  S.  Ct.  949,  27  L.  Ed.  800. 

<&=:»297.  Habits. 

See  28  Cent  Dig,   Insurance,   S  M, 

A  single  or  an  occasional  excess  does  not 
make  a  man  an  habitual  drunkard^  but  where 
the  habit  and  rule  of  a  man's  life  is  to  indulge 
periodically,  and  with  increasing  frequency  and 
violence,  in  excessive  fits  of  intemperance,  such 
a  use  of  liquor  is  ground  to  support  a  findinsr 
of  habitual  intemperance. — Northwestern  Mut. 
Life  Ins.  Co«  v.  Muskegon  Nat  Bank,  122  U.  S. 
501,  7  S.  Ct  1221,  30  L.  Bd.  1100. 

A  statement  that  the  applicant  had  never 
been  addicted  to  the  excessive  or  intemperate 
use  of  any  alcoholic  stimulants  or  opium,  and 
that  he  did  not  use  any  of  them  often  or  daily 
is  not  falsified  unless,  prior  to  the  application, 
he  was  addicted  to  their  use,  or  habitually  used 
them  daily  or  often. — iEtna  Life  Ins.  Co.  v. 
Davey,  123  U.  S.  739,  8  S.  Ct  331,  31  L.  Ed. 
315. 

^=»298.  Interest    of   assured    or   benell* 
ciary. 

See  28  Cent  Dig.  Insurance,  9  877. 

A  statement  in  the  application  for  Insurance^ 
by  a  member  of  a  firm  on  the  life  of  his  co- 
partner, whose  contribution  to  the  capital  of  the 
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business  he  has  advanced,  that  his  interest  is 
110,000.  beinjc  necessarily  conjectural  in  its 
charact3r,  will  not  amount  to  a  misrepresenta- 
tion, if  made  in  good  faith,  irrespective  of  tne 
condition  of  firm  accounts,  and  of  the  fact  that 
the  capital  advanced  was  only  $5,000.— Connect- 
icut Mut.  Life  Ins.  Co.  v.  Luchs,  108  U.  S.  498, 
2  S.  Ct.  9^9,  27  L.  Ed.  800. 

^=»300.   PreTious  application  for  inrar- 
anoe. 

See  28  Cent.  DIk.  Insurance,  8  679. 

An  application  for  life  insurance  contained 
the  following  question,  consisting  of  four  succes- 
sive interrogatories,  viz.:  "(28)  Has  any  applica- 
tion been  made  to  this  or  any  other  company 
for  assurance  on  the  life  of  the  party?  If  so, 
with  what  result?  What  amounts  are  now  as- 
sured on  the  life  of  the  party,  and  in  what  com* 
panics?  If  already  insured  in  this  company, 
state  the  No.  of  policy."  The  answer  was: 
**$10,000;  Equitable  Life  Assurance  Society." 
Held^  that  the  answer  only  purported  to  be  an 
answer  to  the  third  of  the  four  interrogatories, 
and  that,  as  that  was  answered  truly,  and  the 
company  chose  to  issue  a  policy  without  requir- 
ing the  others  to  be  answered,  it  was  no  defense 
in  an  action  on  the  policy,  that  the  insured  had 
made  other  applications  for  insurance  which  had 
been  refused  even  though  the  omission  to  state 
this  was  intentional. — Phoenix  Mut.  Life  Ins» 
Co.  T.  Baddin,  120  U.  S.  .183,  7  S.  Ct  500,  30 
L.  Ed.  644. 

The  answer,  "No,"  to  the  question  whether 
the  applicant  had  applied  for  other  insurance 
and  had  been  rejected,  constituted  a  misstate- 
ment under  Civ.  Code  Ga.  1910,  S§  2479,  2480, 
though  insured  had  withdrawn  a  prior  applica- 
tion to  another  court  after  he  had  been  rejected 
hv  its  medical  examiner. — ^^tna  life  Ins.  Co.  v. 
Moore,  34  S.  Ct  186,  231  U.  S.  543,  58  L.  Ed. 
356. 

A  negative  answer  by  an  applicant  to  a 
question  in  the  application  as  to  whether  he  had 
been  declined  insurance  by  any  other  company 
held  to  avoid  the  policy  under  Civ.  Code  Ga. 
1910,  i$  2479,  2480,  where  in  fact  insured  had 
two  applications  pending  in  other  companies, 
and  where  he  had  withdrawn  an  application  in 
another  company  after  his  rejection  by  its  medi- 
cal examiner. — Prudential  Ins.  Co.  of  America 
V.  Moore,  34  S.  Ct  191,  231  U.  S.  560,  58  L. 
Ed.  367. 

X.  FORFEITUBE  OF  POLICY  FOR 
BREACH  OF  PROMISSORT  TXTAR- 
RAHTT,  COVENANT,  OR  CONDITION 
SUBSEQUENT. 

(A)  GBOUNDS  IN  GENEBAL. 

^=>306.   Conditioiia   snbaoqiient. 

See  28  Cent  Dig.  Insurance,  99  689-702,  763,  828. 


—  Conditionfl  in  Beneral, 

See  28  Cent  Dig.  Insurance,  9  699.  ^ 

The  constitution  and  by-laws  of  a  mutual 
life  association  provided  that  a  member  failing 
to  receive  a  notice  of  an  assessment  should  noti- 
fy the  home  office  of  that  fact.  Held,  that  the 
duty  imposed  upon  the  insured  to  inform  the 
company  of  his  failure  to  receive  notice  of  an 
assessment  was  not  made  a  condition  of  the  con- 
tract, the  nonperformance  of  which  would  cause 
a  forfeiture  of  membership. — Mutual  Beserve 
Fund  Life  Ass'n  v.  Hamlin,  189  U.  S.  297,  11 
S.  Ct.  614,  35  L.  Ed.  167.  -         » 

^s»310.   Notice, and  proceedings  to  give 
effeet'  to  forfeiture* 

See  28  Cent.  Dig.  Insurance,  99  703,  761,  780,  826, 
Stt.  904. 

A  policy  of  life  insurance  is  forfeited,  with- 
out any  affirmative  action  on  the  part  of  the 


insurance  company,  by  the  failure  to  pay  at  ma- 
turity a  note  given  for  the  payment  of  the  pre- 
mium, which  was  accepted  on  the  condition 
that,  if  not  paid  at  maturity,  the  policy  shall 
"cease  and  determine.*' — Iowa  Life  Ins.  Co.  v. 
Lewis,  23  S.  Ct.  126,  187  U.  S.  335,  47  L.  Ed. 
204. 

(B)  MATTEBS  B  ELATING  TO  PBOPEBTY 
OB  INTEBEST  INSUBED. 

^^312.  Subjects  of  marine  insurance  in 
general. 

See  28  Cent.  Dig.  Insurance,  99  709,  711-721. 

An  overinsurance  of  the  cargo  is  not  a 
breach  of  warranty  by  the  owner  of  the  vessel 
not  to  insure  his  interest  in  the  vessel  beyond  a 
certain  amount— Merchants'  Mut.  Ins.  Co.  v. 
Allen,  121  U.  S.  67,  7  S.  Ct.  821,  30  L.  Ed.  858. 

An  overinsurance  ojt  the  freight  to  be  'Earned 
by  a  voyage  is  not  a  breach  of  warranty  by  the 
owner  of  the  vessel  not  to  insure  his  interest 
in  the  vessel,  "or  any  other  insurable  interest 
in  said  interest,  during  the  continuance  of  the 
policy,"  beyond  a  specified  amount.— MJerchants' 
Mut.  Ins.  Co.  V.  Allen,  122  U.  S.  376,  7  S.  Ct. 
1248,  30  L.  Ed.  1209. 

In  the  insurance  of  a  vessel  on  a  time  pol- 
icy, the  warranty  of  seaworthiness  is  complied 
with  if  the  vessel  is  seaworthy  at  the  com- 
mencement of  the  risk,  and  the  fact  that  she 
subsequently  sustains  damage,  and  is  not 
properly  refitted  at  an  intermediate  port, 
does  not  discharge  the  insurer  from  subsequent 
risk  or  loss,  provided  such  loss  is  not  the  conse- 
quence of  the  omission. — Union  Ins.  Co.  v. 
Smith,  124  U.  S.  405,  8  S.  Ct  534,  31  L.  Ed. 
497. 

^=»318.   Ohanse  in   condition   of  Iraild- 
ins. 

See  28  Cent  Dig.  Insurance,  99  744-747. 

A  condition  avoiding  the  policy  in  case  "me- 
chanics are  employed  in  building,  altering,  or 
repairing  the  premises,'*  without  notice  to  or 
permission  of  the  insurer,  is  broken,  and  the 
policy  annulled,  by  the  making  of  extensive  al- 
terations without  such  notice  or  permission,  ir- 
respective of  whether  the  risk  was  in  fact  in- 
creased during  the  time  of  the  alterations,  or 
whether,  if  increased,  the  increase  continued  at 
the  time  of  the  loss. — Imperial  Fire  Ins.  Co.  v. 
Coos  County,  161  U.  S.  452,  14  S.  Ct  379,  38 
L,  Ed.  231. 

^=»326.  Keeping    or    nse    of    prohibited 
articles. 

See  28  Cent  Dig.  Insurance,  99  782-791. 

The  insured  in  a  policy  of  fire  insurance  is 
not  relieved  of  the  responsibility  for  a  breach 
of  a  condition  against  the  keeping  of  inflamma- 
ble oils  on  the  premises  by  the  fact  that  such 
breach  occurred  through  the  orders  of  tiie  hus- 
band and  general  business  manager  of  the  ten- 
ant of  the  assured,  although  he  was  not  acting 
by  express  or  implied  authority  from  the  as- 
sured.— Liverpool  &  London  &  Globe  Ins.  Co.  v. 
Gunther,  116  U.  S.  113,  6  S.  Ct.  306,  29  L.  Ed. 
575. 

The  naked  privilege  to  use  a  gas  apparatus, 
not  actually  exercised,  nor  intended  to  be  exer- 
cised, but  in  fact  abandoned,  does  not  justify 
the  insured  in  keeping  and  storing  gasoline  in 
a  place  and  manner  other  than  that  allowed  in 
the   policy. — ^Id, 

Insurance  policies  provided  that  they  should 
be  void  if  certain  inflammable  material  should 
be  kept  or  used  on  the  premises  without  writ- 
ten permission,  but  excepted  "the  use  of  refined 
coal,  kerosene,  or  other  carbon  oil  for  lights,  if 
the  same  is  drawn,  and  the  lamps  filled,  by  day- 
light."     A    printed    slip    bearing    the    words. 
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''Privileged  to  use  kerosene  oil  for  lights. 
Lamps  to  be  filled  and  trimmed  by  daylight,'* 
w^  attached  to  each.  Held,  that  the  policies 
were  avoided  by  the  drawing  of  any  carbon  oil, 
about  dusk,  on  the  premises,  near  a  lighted  lan- 
tern, thougn  not  for  the  purpose  of  filling  lamps, 
by  any  person  acting  for  a  lessee  of  assured, 
whereby  a  fire  is  caused. — Qunther  v.  Liverpool 
&  U  &  G.  Ins.  Co.,  134  V.  S.  110,  10  S.  Ct. 
448,  33  U  Ed.  867. 

Blasting  powder,  although  it  may  be  a  less 
dangerous  explosive  than  dynamite  or  gunpow- 
der, is  none  the  less  included  in  the  words,  "or 
other  explosives,'*  as  used  in  a  condition  avoid- 
ing a  policy  of  fire  insurance  if  there  be  kept, 
used,  or  allowed  on  the  premises,  benzine,  ben- 
zole, dynamite,  ether,  fireworks,  gasoline,  Greek 
fire,  gunpowder,  naphtha,  nitroglycerin,  or  other 
explosives.  Judgment,  St.  Paul  Fire  &  Marine 
Ins,  Co.  V.  Penman  (1907)  151  F.  961,  81  C.  C. 
A.  151,  affirmed.— Penman  v.  St.  Paul  Fire  & 
Marine  Ins.  Co.,  80  S.  Ct.  312,  216  U.  S.  3U. 
54  L.  Ed.  493. 

^=»328.  Ohanse  of  title  or  interest. 

See  28  Cent  Dig.  Insurance.  H  794-822,  82S. 

Where  a  firm,  holding  a  fire  policy  upon  its 
property,  agrees  with  a  tbird  person  that  they 
will  become  incorporated,  and  that,  upon  the 
payment  of  certain  sums  on  certain  dates,  he 
shall  be  "received  into"  the  company  to  share 
in  the  profits  thereof,  and  some  of  the  payments 
are  made  and  credit  given  therefor  on  the  books 
of  the  firm,  bat  the  incorporation  has  not  been 
consummated,  the  transaction  does  not  consti- 
tute the  third  person  a  partner,  and  is  not  such 
a  sale  or  transfer  or  change  in  the  title  or  pos- 
session of  the  property  as  to  render  the  policies 
void. — London  Assur.  Corp.  v.  Drennen,  116  U. 
S.  461,  6  S.  Ct.  442,  29  L.  Bd.  688. 

A  mere  change  of  receivers  in  a  suit  does 
not  involve  such  a  change  of  the  title  and  pos- 
session of  the  property  as  is  contemplated  by  a 
condition  avoiding  the  policy  in  the  event  of 
such  change.— Thompson  v.  Phenix  Ins.  Co.,  136 
U.  S.  287,  10  S.  Ct.  1019,  341^  Ed.  408. 

A  transfer  by  an  insured,  without  notice  to 
the  insurance  company,  of  his  entire  stock  in 
trade  to  a  firm  in  which  he  is  a  silent  partner, 
discharges  the  company  from  all  liability  under 
a.  policy  insuring  such  stock  in  trade,  which 
provided  that  it  should  cease  to  be  in  force  as 
to  any  property  insured  which  should  pass  from 
the  insured  to  any  other  person  otherwise  than 
by  operation  of  law,  unless  notice  be  given  to 
the  company. — Royal  Ins.  Co.  v.  Martin,  24  S. 
Ct  247.  192  U.  S.  149,  48  L.  Ed.  385. 

A  policy  under  which  a  building  and  a  stock 
in  trade  contained  therein  were  separately  in- 
sured for  distinct  and  different  amounts  is  not 
avoided  as  respects  the  insurance  on  the  build- 
ing by  a  change  in  the  ownership  of  such  stock 
in  trade  without  notice  to  the  insurance  compa- 
ny, although  the  policy  provides  that  it  shall 
cease  to  be  in  force  as  to  any  property  thereby 
insured  which  shall  pass  from  the  insured  to 
any  other  person  otherwise  than  by  due  opera- 
tion of  law,  unless  notice  thereof  be  given  to 
the  company. — Id. 


Climaco  of  poMeaaion. 

See  28  Cent  Dig.  Insurance,  9|  828,  824. 

Defendant  issued  to  plaintiff  a  policy  of  in- 
surance on  cotton  owned  by  the  latter,  or  '*held 
by  it  in  trust  or  on  commission.*'  When  cotton 
was  delivered  to  it,  plaintiff,  gave  receipts  there- 
for to  the  owners.  Held  that,  plaintiff  having 
retained  the  actual  possession  of  the  cotton,  the 
taking  up  of  its  receipts  by  certain  railroad 
companies,  and  their  issuing  bills  of  lading  for 
them,  is  not  such  a  change  of  possession  of  the 
cotton  as  will  avoid  the  policy,  under  a  condi- 
tion that  it  shall  be  void  if  possession  Is  chang- 
ed.— California  Ins.  Co.  v.  Union  Compress  Co., 
133  U.  S.  387,  10  S.  Ct  365,  33  L.  Ed.  730. 


^s»332.  Fidelity  of  employes  and  others. 

See  28  Cent  Dig.  Insuraaoe.  §9  875,  875)^ 

The  failure  of  a  bank,  upon  its  officers  be- 
ing told  that  its  teller  was  speculating,  to  no- 
ti^  at  once  the  guaranty  company,  which  was 
on  the  teller's  bond,  of  such  information  as  it 
had,  will  defeat  a  recovery  on  such  bond  for 
defalcation  after  the  information  was  received 
by  such  officers,  where  such  bond  provided  that 
the  bank  sl^ould  at  once  notify  the  company  on 
its  "becoming  aware''  that  the  teller  was  engag- 
ed in  speculation  or  gambling.  Decree,  100  F. 
559,  40  C.  G.  A.  542,  reversed.— Guarantee  Co. 
of  North  America  v.  Mechanics'  Sav.  Bank  & 
Trust  Co.,  22  S.  Ct  124,  183  U.  S.  402,  46  L, 
Ed.  253. 

^=s>333.  Sp^eial   oanaes   inoreaaias   risk* 

See  28  Cent  Dig.  Insurance,  n  842-848. 

Plaintiffs,  in  their  application  for  fire  in- 
surance, the  statements  in  which  were  to  be 
warranties,  in  answer  to  the  question,  "Is  smok- 
ing or  drinking  of  spirituous  liquors  allowed  on 
the  premises?"  replied  "No."  Durkig  the  life 
of  the  policy  one  of  the  plaintiffs  himself  smok- 
ed on  the  premises,  but  the  fire  did  not  arise 
from  that  source.  Held,  that  the  question  and 
answer  referred  merely  to  the  rule  on  the  sub- 
ject at  the  time  of  the  application,  and  not  to 
the  question  whether  that  rule  might  be  kept  or 
broken  in  the  future. — ^Hosford  v.  Germania 
Fire  Ins.  Co.,  127  U.  S.  399,  8  S.  Ct  1199,  32 
L.  Ed.  196. 

^»335.  Keeping  books,  papers,  and  safe* 

Bee  28  Cent  Dig.  Insurance,   fS  852,  863. 

Books  showing  "all  purchases  and  sales 
both  for  cash  and  credit,"  within  the  meaning 
of  a  covenant  and  agreement  in  a  policy  of  fire 
insurance  requiring  the  insured  to  keep  a  set 
of  books  showing  a  complete  record  of  business 
transacted,  including  all  such  purchases  or  sales, 
need  only  be  such  as  will  fairly  show  these  mat- 
ters to  a  man  of  ordinary  intelligence.  Judg- 
ment 94  F.  314,  36  C.  0.  A.  265,  affirmed.— 
Liverpool  &  London  &  Globe  Ins.  Co.  v.  Kear- 
ney, 21  S.  Ct  326,  180  U.  S.  132,  45  L.  Ed.' 
460. 

The  loss  of  the  last  inventory  of  a  business, 
in  the  confusion  incident  to  the  exercise  by  the 
insured  during  a  fire  of  their  right  to  remove  the 
books  from  the  safe  to  a  secure  place,  will  not 
invalidate  the  policy,  notwithstanding  a  provi- 
sion that  a  failure  to  produce  the  same  shall 
render  the  policy  null  and  void,  where  the  in- 
sured used  such  care  on  the  occasion  as  pru- 
dent men  acting  in  good  faith  would  exercise. 
-Id. 

A  safe  such  as  was  commonly  used,  and 
such  as,  in  the  judgment  of  prudent  men  in 
the  locality  of  the  property  insured,  was  suffi- 
cient, is  "a  fireproof  safe,"  within  the  meaning 
of  a  clause  in  a  policy  of  fire  insurance  requir- 
ing the  insured  to  keep  their  books  securely 
locked  in  such  a  safe.— Id. 

(C)  MATTERS  RELATING  TO  PERSON 

INSURED. 

^=»341.  Ohanse  in  habits. 

See  88  Cent.  Dig.  Insurance,  S  88L 

It  is  not  error  to  instruct  the  jury  that  the 
condition  that  assured  should  not  become  so  in- 
temperate as  to  impair  his  health  was  not  bro- 
ken if  his  health  was  impaired  or  death  caused 
by  the  excessive  use  of  alcoholic  stimulants  tak- 
en in  good  faith  for  medical  purposes  under 
medical  advice.— ^tna  Life  Ins.  Co.  v.  Ward, 
140  U.  S.  76,  11  S.  Ct.  720,  35  L.  Ed.  371. 

(D)  ASSIGNMENT  OF  POLICY. 

[No  paragraphs  or  references  in  this  Digest    But 
see  28  Cent.  Dig.  Insurance,  ||  883-889.] 


(Bop.CtI>Ur.— Pace  IMQ 


INSURANCE,  X  (E) 


(B)  NONPAYMENT  OF  PREMIUMS  OB 

ASSESSMENTS. 

Denial  of  right  to  contract,  see  Oonstitational 
Law,  «s>89. 

^=>349«    Default    aa    s^oiud    of   forfei* 
tnre  in  general. 
8m  28  Cent  Dig.  Insurance^  19  ttl,  89&-M2.  911. 

A  life  insurance  policy  was  conditioned  to 
be  void  if  the  annual  premium,  or  any  obligation 
pven  in  payment  thereof,  should  not  be  paid  at 
maturity.  An  annual  i>remium  was  paid  by  a 
draft  drawn  by  the  insured,  payable  three 
months  after  date,  which  draft  contained  a  con- 
dition that  if  not  paid  at  maturity  the  policy 
should  be  void.  Whereupon  a  receipt  was  given 
by  the  company  declaring  the  policy  in  force 
for  the  ensuing  year.  Held,  that  the  forfeiture 
was  incurred  by  nonpayment  of  the  bill,  on  pre- 
sentment, at  maturity,  without  protest  for  non- 
payment, though  protest  might  be  necessary  to 
fix  the  liability  of  the  drawer. — Knickerbocker 
Life  Ins.  Co.  ▼.  Pendleton,  112  U.  S.  606,  5  S. 
Ct  314,  28  U  Ed.  866,  reversing  (O.  CO  Pen- 
dleton ▼.  Knickerbocker  Life  Ins.  Co.,  5  F.  238. 

A  potLcj  of  life  insurance  was  conditioned 
to  be  void  if  the  annual  premium  was  not  paid 
at  maturity.  An  annual  premium  was  paid  by 
a  foreign  bill  drawn  by  the  party  insured,  with 
a  condition  that  if  not  paid  at  maturity  the  pol- 
icy should  be  void.  Held^  that  presentment  and 
nonacceptance  of  the  bill  before  maturity  with- 
out protest  did  not  dispense  with  presentment 
for  payment  in  order  to  produce  the  forfeiture. 
-Id, 

A  policy  of  life  insurance  was  conditioned 
to  be  void  if  the  annual  premiuAi  was  not  paid 
at  maturity.  An  annual  premium  was  paid  by 
a  foreign  bill  drawn  by  the  party  insured,  Ynth 
a  condition  that  if  not  paid  at  maturity  the 
policy  should  be  void.  Held,  that  want  of  funds 
in  the  hands  of  the  drawee  was  no  excuse  for 
not  presenting  the  draft,  if  the  drawer  had  rea- 
sonable expectation  to  believe  that  it  would  be 
accepted  and  paid.— Id. 

The  failure  to  pay  at  maturity  a  note  given 
for  the  payment  of  a  premium  forfeits  the 
policy. — ^lowa  Life  Ins.  Co.  v.  Lewis,  23  S.  Ot. 
126,  187  U.  S.  335,  47  L.  Ed.  204. 

^=»350.   Statntory  proTisions. 
S«e  28  Cent.  Dig.  Insurance,  8|  892,  S88. 

Rev.  St  Mo.  i  5983,  provides  that  no  policy 
of  life  insurance  shall  become  void  after  the 
payment  of  two  annual  premiums,  but  that  its 
value  shall  be  computed  according  to  a  given 
scale,  which  shall  be  taken. as  a  single  preml- 
mn  for  temporary  insurance  for  the  full  amount 
of  the  policy,  to  be  paid,  under  section  5983, 
if  the  assured  dies  during  the  period  of  t^npo- 
Riry  insurance.  Held,  that  a  waiver  in  the 
policy  of  any  surrender  value  other  than  that 
therein  provided,  "whether  required  by  any 
state  statute  or  not,"  does  not  nullify  the  re- 
quirements of  these  sections;  waiver  not  being 
one  of  the  cases  to  which  alone  their  provisions 
are  declared  not  applicable  by  section  5986. — 
EquiUble  Life  Assur.  Soc.  v.  Pettus,  140  U.  S. 
226,  11  S.  Ct  822,  35  L.  Ed.  497,  affirming 
iudgment  (C.  C.)  Wall  v.  Equitable  Life  Assur. 
Sot,  32  F.  273. 

A  general  declaration  in  a  life  insurance 
contract  executed  in  another  state,  that  it  is  to 
be  held  and  construed  to  have  been  made  in 
the  dty  of  New  York,  does  not  make  controll- 
ing the  requirement  of  Laws  N.  Y.  1876,  p.  322. 
c.  341,  as  amended  by  Laws  N.  Y..1877,  p.  342, 
c.  321,  for  notice  as  a  condition  of  forfeiture 
for  nonpayment  of  premiums,  where  the  con- 
tract contains  an  express  stipulation  with  ref- 
erence to  notice  which  amounts  to  an  admis- 
non  by  the  insured  of  the  receipt  of  every  no- 


tice in  respect  to  the  payment  of  premiums 
which  can  be  implied  from  any  other  part  of 
the  policy,  or  required  by  any  statute. — ^Mutual 
Life  Ins.  Co.  of  New  York  v.  Hill,  24  S.  Ct 
538,  193  U.  S.  551,  48  L.  Ed.  788,  reversing 
judgment  118  F.  708,  55  C.  C.  A.  536,  which 
affirmed  (C.  C.)  Hill  v.  Mutual  Life  Ins.  Co.  of 
New  York,  113  F.  44. 

^=»351.   Wliat  law  Korenuk 

See  28  Cent  Dig.  Insurance.  9  894. 

A  resident  of  Missouri  signed  in  that  state 
an  application  for  life  insurance.  The  policy 
was  executed  by  the  insurer  at  its  office  in  New 
York,  and  transmitted  to  Missouri,  where  it 
was  delivered  to  the  assured,  and  where  the 
premiums  thereon  were  paid.  Held,  that  the 
policy  only  became  a  completed  contract  on  its 
delivery  and  the  payment  of  the  premium  in 
Missouri;  so  that  it  is  a  Missouri  contract, 
and  governed  by  the  laws  of  that  state. — Equi- 
table Life  Assur  Soc.  v.  Pettus,  140  U.  S.  226, 
11  S.  Ct  822,  35  L.  Ed.  497,  affirming  judg- 
ment (C.  C.)  Wall  V.  Equitable  Life  Assur.  Soc. 
32  F.  273. 

The  provision  in  an  application  for  life 
insurance  made  in  another  state  to  a  New  York 
Company,  that  it  is  subject  to  the  charter  of 
the  company  and  the  laws  of  New  York,  is  not 
sufficient  to  make  the  policy  issued  thereon, 
and  which  was  delivered  in  such  other  state, 
subject  to  the  requirement  of  Laws  N.  Y.  1877, 
c.  321,  S  If  for  notice  as  a  condition  of  forfei- 
ture for  nonpayment  of  premium.  Judgment 
97  F.  985,  38  C.  C.  A.  696,  reversed.— Mutual 
Life  Ind.  Co.  of  New  York  v.  Cohen,  21  S.  Ct 
106,  179  U.  S.  262,  45  L.  Ed.  181. 

Insurance  business  transacted  in  other 
states  by  New  York  insurance  companies,  with- 
out any  provision  that  the  New  York  laws  shall 
govern,  is  not  subject  to  the  provision  of  Laws 
N.  Y.  1877,  c.  321,  S  1.  for  notice  as  a  condi- 
tion of  the  forfeiture  of  a  policy  for  nonpay- 
ment of  premium  by  any  life  insurance  com- 
pany "doing  business  in  the  state."— Id. 

'^s»352.  Hotloe  of  time  for  payment. 

See  28  Cent  Dig.  Insurance,  H  906-913,  1032,  1033. 


^^  SnUleieney. 

See  28  Cent  Dig.  Insurance,  89  906-911.  818. 

.  '^ 

Prefixing  the  words  "the  conditions  of  your 
policy  provide"  to  that  part  of  the  notice 
of  the  time  for  payment  of  the  premium  which, 
under  Laws  N.  Y.  1892,  c.  690,  §  92.  must 
state  that,  unless  paid  by  or  before  tne  day 
it  falls  due,  the  policy  and  all  payments  there- 
on will  become  forfeited  and  void,  does  not 
render  such,  notice  insufficient  as  a  basis  for 
forfeiture  for  nonpayment,  although  the  policy 
in  fact  provides  for  a  forfeiture  only  in  case 
of  nonpayment  of  the  premium  within  thirty 
days  after  it  is  due.'  Judgment  127  F.  651,  62 
C.  C.  A.  377,  reversed. — Nederland  life  Ins. 
Co.  V.  Meinert,  26  S.  Ct  15,  199  U.  S.  171,  50 
L.  Ed.  139,  4  Ann.  Cas.  480. 

€b»359.  SnAoieney  of  payment  or  ten- 
der to  prerent  forfeiture. 

See  28  Cent  Dig.  Insurance.  88  913,  918-924. 

^=:»361.  —  To  agent  or  broker. 

See  28  Cent  Dig.  Insurance,  8  923. 

Partial  payment  of  a  life  insurance  premium 
held  not  effective  to  keep  the  policy  m  force 
unless  the  agent  does  something  operating  as 
a  waiver  of  a  full  payment. — Slocum  v.  New 
York  Life  Ins.  Co.,  33  S.  Ct.  523,  228  U.  S. 
364,  57  L.  Ed.  879.  Ann.  Cas.  1914D,  1029, 
modifying  judgment  New  York  Life  Ins.  Co. 
V.  Slocum,  177  F.  842,  101  C.  C.  A,  56. 

Acceptance  by  local  agent  from  wife  of  in- 
sured of  a  check  for  a  partial  payment  of  the 
premium   then   due,  with   delivery  of  a   "blue 
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note"  for  insured  to  sign,  did  not  continue  in- 
surance in  force  where  insured  died  without 
signing  the  note  and  to  the  knowledge  of  in- 
sured and  his  wifb  the  agent  was  without  au- 
thority to  waive  full  payment,  save  conform- 
ably to  "blue  note  plan,"  and  the  company  did 
not  ratify  the  agent's  acts. — Id. 

^s:>362.   Ezoiuea  for  nonpayment. 

See  28  Cent  Dig.  Insurance,  fi§  925- 


A  policy  of  insurance  payable  to  the  wife 
of  the  insured  provided  thatxiailure  to  pay  any 
premium  subsequent  to  the  first  should  forfeit 
the  policy,  and  also  provided  for  the  issuing 
of  a  paid-up  policy,  after  payment  of  two  or 
more  annual  premiums.  After  payment  for 
eight  years,  and  before  the  next  premium  be- 
came due,  the  insured,  without  the  knowledge 
of  the  beneficiary,  informed  the  company  of  his 
inability  to  pay  further  premiums,  and  request- 
ed a  paid-up  policy,  but,  at  the  company's  sug- 
gestion, he  released  a  portion  of  'the  amount 
insured,  surrendered  the  policy,  and  received 
in  its  stead  a  policy  for  a  less  amount,  hav- 
ing, as  a  prerequisite,  delivered  to  the  company 
a  receipt  and  release  as  to  the  amount  of  re- 
duction, purporting  to  be  signed  by  his  wife,  but 
in  reality  forged  by  him.  A  year  later,  on  his 
statement  of  inability  to  pay  the  premium  on 
the  second  policy,  and  at  nis  request,  that  pol- 
icy was  surrendered,  and  a  paid-up  policy  is- 
sued in  lieu  thereof,  on  delivery  by  him  to  the 
company  of  a  similar  forged  receipt  and  release. 
Held^  that  there  was  nothing  in  these  facts  to 
excuse  a  failure  to  pay  the  premiums  on  the 
original  policy,  or  to  prevent  a  forfeiture  there- 
of by  reason  of  such  nonpayment,  and  the  bene- 
ficiary could  not  recover  thereon. — Miles  v. 
Connecticut  Mut.  Life  Ins.  Co.,  147  U.  S.  177, 
13  S.  Ct.  275,  37  L.  Ed.  128. 

^=9363.  Blglits  of  inrared  after  default. 

See  28  Cent.  Dig.  Insurance,  99  184.  931-940. 

^s»366.  ^^  Election  between  rifflita. 

See  28  Cent.  Dig.  Insurance,  8  934. 

A  policy  provided  that  forfeiture  by  a  fail- 
ure to  pay  any  premiums  after  the  first  two 
should  not  be  absolute,  but  qualified;  and  that 
the  insured  should  be  entitled  to  be  insured 
according  to  the  sum  already  paid  in  premiums, 
either  for  the  full  amount  of  the  original  policy, 
so  long  as  that  sum  would  pay  for  it,  or  else 
for  the  full  term  of  the  original  policy  for  such 
an  amount  as  that  sum  would  pay  for.  Held^ 
that  the  proviso  "that  unless  this  policy  shall 
be  surrendered,  and  such  paid-up  policy  shall 
be  applied  for  within  ninety  days  after  such 
nonpayment,  as  aforesaid,  then  this  policy  shall 
be  void  and  of  no  effect,*'  required  the  insured 
to  exercise  an  election  within  the  90  days,  and 
in  default  of  the  exercise  of  such  election,  the 
law  afforded  no  remedy  upon  the  policy  in  favor 
of  the  holder. — Knapp  v.  Homoeopathic  Mut. 
Ufe  Ins.  Co.,  117  U.  S.  411,  6  S.  Ct.  807,  29 
L.  Ed.  960. 

ZI.  E8TOPPEI.,  WAIVEB,  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  POIiIOY. 

^=s»872.  Wbat  oonditiona  n&ay  be  waired. 

See  28  Cent.  Dig.  Insurance,  {  941. 

A  condition  in  a  policy  of  life  insurance 
that  it  shall  be  void  if  premiums  are  not  paid 
when  due  means  only  that  it  shall  be  voidable 
at  the  option  of  the  company,  and  a  breach  of 
the  condition  may  be  waived.— (1911)  Grigsby 
V.  Russell,  32  S.  Ct.  58,  222  U.  S.  149,  56  L. 
Ed.  133,  36  L.  R.  A.  (N.  S.)  642,  Ann.  Cas. 
1913B,  863,  reversing  decree  Russell  v.  Grigs- 
by, 168  F.  577,  94  C.  C.  A.  61. 

^=d374.  Powers  of  oAoere  or  agents 
apeeting  waiver. 

See  28  Cent.  Dig.  Insurance,  81  948-96S. 


^=^375.  —  In  general. 

See  28  Cent.  Dig.  Insurance.  SS  948-951.  966-995. 

The  authority  of  an  agent  of  an  insurance 
company  to  waive  a  forfeiture  which  had  ac- 
crued by  reason  of  nonpayment  of  a  premium 
note  at  maturity  cannot  be  inferred  from  the 
act  of  the  company  in  sending  such  note  to  the 
agent  for  collection  some  time  before  it  was 
due,  especially  where  his  contract  with  the  com- 
pany and  the  provisions  of  the  policy  prohibited 
the  exercise  of  such  authority. — Iowa  Life  Ins. 
Co.  V.  Lewis,  23  S.  Ct.  126,  187  U.  S.  335.  47 
L.  Ed.  204. 


^=»376. 


ley. 


Effect  of  provialona  of  pol« 


See  28  Cent.  Dig.  Insurance,  §fi  962-956. 

An  insurance  company  cannot  be  deemed 
to  have  waived  a  condition  in  a  policy  of  fire 
insurance  rendering  it  void  in  case  other  insur- 
ance had  been  or  should  be  made  upon  tiie  prop- 
erty, unless  by  agreement  indorsed  thereon  or 
attached  thereto,  because  its  agent  had  notice 
or  knowledge  of  the  existence  of  other  insur- 
ance in  another  company  at  the  time  he  de- 
livered the  policy  and  received  the  premium, 
where  such  policy  also  provided  that  "no  offi- 
cer, agent,  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision 
or  condition  of  this  policy,  except  such  as  by 
the  terms  of  the  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto,  and 
as  to  such  provisions  or  conditions  no  officer, 
agent,  or  representative  shall  have  power  or  be 
deemed  or  held  to  have  waived  such  provisions 
or  conditions,  unless  such  waiver,  if  any,  shall 
be  written  up<5n,  or  attached  hereto  nor  shall 
any  privilege  or  permission  affecting  the  insur^ 
ance  under  this  policy  exist  or  be  claimed  by 
the  insured  unless  so  written  or  attached.** 
Judgment  101  F.  77,  41  C.  C.  A.  207,  reversed.— 
Northern  Assur.  Co.  of  London  v.  Grand  View 
Bldg.  Ass'n,  22  S.  Ct.  133,  183  U.  S.  308,  46 
L.  Ed.  213. 

A  condition  avoiding  a  policy  of  fire  insur- 
ance if  blasting  powder  be  kept  on  the  premises 
is  not  waived  because  the  insurer's  agent  knew 
that  the  building  insured  was  to  be  occupied  by 
miners,  whose  custom  it  was  to  keep  blasting 
powder  in  their  homes,  and  for  that  reason  charg- 
ed more  than  the  usual  rate,  where  the  policy 
Sards  against  any  acts  of  waiver  or  change  of 
\  conditions  by  providing  that  such  waiver  or 
change,  to  be  effective,  shall  be  written  upon,  or 
attached  to,  the  policy.  Judgment,  St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Penman  (1907)  151 
F.  961,  81  C.  C.  A.  151,  affirmed.— Fen  man  v. 
St.  Paul  Fire  &  Marine  Ins.  Co.,  30  S.  Ct  31% 
216  U.  S.  311.  54  L.  Ed.  493. 

^=»378.  Knowledge  of  or  notlee  to  olll* 
eers  or  asenta. 

See  28  Cent  Dig.  Insurance,  f|  968-997. 

Knowledge  of  the  actual  conditions  by  a 
local  agent  taking  an  application  for  a  i>olicy 
of  life  insurance  held  not  to  estop  the  insurer 
from  urging  misrepresentations  in  the  applica- 
tion in  view  of  conditions  in  the  policy,  but 
such  knowledge  should  not  be  imputed  to  it.^-s 
iBtna  Life  Ins.  Co.  v.  Moore,  34  S.  Ct  186, 231 
U.  S.  543,  58  L.  Ed.  356. 

Knowledge  of  a  local  agent,  taking  an  ap- 
plication for  life  insurance,  of  facts  negativing 
the  truth  of  statements  in  the  application,  held 
not  to  estop  the  insurer  to  urge  the  invalidity 
of  the  policy  in  view  of  a  clause  therein  that  no 
agent  &ouId  have  power  to  waive  any  of  the 
conditions  of  the  policy. — Prudential  Ins.  Co. 
of  America  v.  Moore,  34  S.  Ct  191,  231  U.  S. 
560,  58  L.  Ed.  367. 

Designation  as  agents  of  insurance  company 
by  Gen.  Stat.  Fla.  i  2765,  of  any  person  mak- 
ing contract  of  insurance  for  such  insurance 
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company,   does  not  apply   to  agent  and  local  f  assured  could  believe  that  he  might  pay  delin- 


medical  examiner,  agents  of  the  company,  so  as 
to  make  their  knowledge  of  the  fraudulent  char- 
acter of  material  representations  the  knowledge 
of  the  company.— Mutual  Life  Ins.  Co.  of  New 
York  V.  Hilton-Green,  36  S.  Ct.  676^  241  U. 
S.  613,  60  Li.  Ed.  1202,  reversing  judgment 
211  F.  31,  127  C.  C.  A.  467. 

^=>379.   Insertion    of    false    answers    In 
application  by  agent  or  nnder 
his  direction. 
8€e  28  Cent.  Dig.  Insurance,  99  999-1015. 

A  stipulation  between  a  life  insurance  com- 
pany and  an  applicant  for  a  policy,  limiting  the 
powers  of  the  soliciting  agent,  and  providing 
that  the  contract  for  insurance  shall  be  based 
upon  the  written  application,  signed  by  the  ap- 
plicant, is  binding  upon  the  parties;  and,  in 
an  action  on  the  pobcy  by  the  executor  of  the 
assured,  the  plaintiff  will  not  be  heard  to  plead 
that  false  statements  contained  in  the  applica- 
tion were  fraudulently  inserted  by  the  agent 
without  the  knowledge  of  the  applicant,  who 
signed  the  application  without  reading  it. — ^New 
York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519, 
6  S.  Ct.  837,  29  L.  Ed.  934,  reversing  (C.  C.) 
Fletcher  v.  New  York  life  Ins.  Co.,  14  F.  846. 

In  the  application  for  a  policy  of  life  in- 
surance, the  question  was  propounded  whether 
the  applicant  had  any  other  insurance  on  his 
life,  to  whidi  the  insurance  company's  agent 
wrote  the  answer  "^o  other,"  after  being  in- 
formed by  the  applicant  that  he  held  certificates 
of  membership  in  certain  co-operative  societies, 
-vhich,  the  agant  told  him,  were  not  considered 
insurance.  There  was  a  condition  expressed  in 
the  policy,  that  if  any  of  the  statements  in  the 
applicaticMi  were  untrue  the  policy  should  be 
void.  Laws  Iowa  1880,  c.  21 1»  provides  that 
^'any  person  who  shall  hereafter  solicit  insur- 
ance, or  procure  applications  therefor,  shall  be 
held  to  be  the  soliciting  agent  of  the  insurance 
company  •  ♦  ♦  issuing  a  policy  on  sucn  ap- 
plication, ♦  ♦  ♦  anything  in  the  applica- 
tion or  policy  to  the  contrary  notwithstanding." 
Heldf  that  the  act  of  the  agent  in  making  such 
answer  was  the  act  of  the  company,  which  was 
thereby  estopped  to  say  that  insurance  in  co- 
operative societies  was  insurance  of  the  kind  to 
which  the  question  referred.— Continental  life 
Ins.  Co.  V.  Chamberlain,.  132  U.  S.  304,  10  S. 
Ct  87.  33  L.  Ed.  341. 

^=»388.   In&plied  waiver  in  general. 

See  28   Cent.    Dig.   Insurance.   99  1026,   1027,   1030, 
1085.  1040,   1067. 

Where  a  mutual  policy  provides  for  for- 
feiture on  nonpayment  of  the  premium,  which 
is  subject  to  an  uncertain  reduction  by  the  div- 
idend, and  where  the  company  is  accustomed  to 
send  notices  stating  when  the  premium  is  due 
and  the  cash  required,  a  habit,  extending  through 
several  years,  of  accepting  overdue  premiums, 
is  a  waiver  of  the  right  to  forfeit,  where  it  ap- 
pears that  the  premium  was  not  tendered  until 
after  desith  of  the  insured,  several  days  after  it 
was  due,  and  that  the  delay  was  caused  by  mis- 
direction of  the  notice  at  the  company's  office. 
—Phoenix  Mut.  Life  Ins.  Co.  v.  Doster,  106  U. 
S.  30.  1  S.  Ct.  18,  27  L.  Ed.  65. 

In  an  action  on  a  life  insurance  policy,  the 
plaintiff  proved  tender  of  premium  27  days  in 
arrears,  the  death  of  the  assured  occurring  3 
days  later,  and  claimed  waiver  of  the  policy 
condition  requiring  prompt  payments.  The  court 
charged  that  a  waiver  might  be  found  if  the 
whole  conduct  of  the  company  in  dealing  with 
the  assured  had  been  such  as  to  lead  a  prudent 
and  reasonable  man  to  believe  that  premiums 
would  be  accepted  a  few  days  after  due,  with- 

oot  regard   to  the  health  of  the  assured ;    but,       

if  the  conduct  of  the  company  was  such  that  the  I  Ct.  390,  111  U.  S.  264,  28  L.  Ed.  423. 


quent  premiums  only  when  in  good  health,  then 
there  was  no  waiver.  Held  a  proper  charge,  as 
the  company  may,  by  its  conduct,  waive  the 
condition  requiring  payments  at  a  specified  date. 
—Hartford  Life  &  Annuity  Ins-  Co.  v.  Unsell, 
144  U.  S.  439,  12  S.  Ct.  671,  36  L.  Ed.  496, 
affirming  judgment  (C.  C.)  Unsell  v.  Hartford 
life  Annuity  Ins,  Co.,  32  F.  443. 

'  Insurance  company  held  not  to  have  waived 
breach  of  warranty  in  a  policy  insuring  lumber 
that  a  continuous  space  of  100  feet  should  be 
maintained  between  the  lumber  and  the  miU  of 
assured. — Lumber  Underwriters  ^f  New  York  v. 
Rife,  35  S.  Ct.  717,  237  U.  S.  605,  59  L.  Ed. 
1140,  reversing  judgment  Rife  v.  Lumber  Under- 
writers, 204  F.  32,  122  O.  C.  A.  346. 

^=9389.  Issuance  and  delirery  of  policy 
withont  objeotion. 

See  28  Cent.  Dig.  Insurance,  89  1028-1031. 

The  issuance  of  a  policy  upon  an  application 
in  which  some  of  the  questions  are  imperfectly, 
or  not  satisfactorily,  answered  is  a  waiver  of 
objections  thereto,  and  renders  such  imperfec- 
tions immaterial.— Phoenix  Mut.  Life  Ins.  Co.  v. 
Raddin,  120  U.  SJ  183,  7  S.  Ct.  500,  30  L.  Ed. 
644. 

Plaintiffs  in  their  application  for  fire  insur- 
ance, in  answer  to  the  question,  *'Is  there  any 
incumbrance  on  the  property?'*  replied,  "Yes. 
"If  mortgaged,  state  the  amount.''  "$3,000." 
A  clause  in  the  policy  provided  that  if  the  as- 
sured's  interest  were  other  than  the  entire,  un- 
conditional, and  sole  ownership,  or  were  in<him- 
bered  by  any  lien,  it  must  be  so  represented  and 
so  expressed  in  the  policy.  At  the  time  of  the 
application,  there  was  due  on  the  mortgage  $3,- 
079.45,  principal  ($3,000)  and  interest.  Also 
delinquent  taxes  to  the  amount  of  $329.40. 
Held,  that  as  the  general  question  as  to  the  ex- 
istence of  incumbrances  was  answered  truly, 
and  as  the  insurers  had  put  no  question  as  to 
the  nature  and  amount  of  incumbrances  other 
than  mortgages,  they  could  not  object  that  no 
information  was  given  on  that  subject. — Hosford  , 
V.  Germania  Fire  Ins,  Co.,  127  U.  S.  399.  8  S. 
Ct.  1199,  32  L.  Ed.  196. 

^s:>392«  Demand,  aoceptairtsey  or  reten* 
tion  of  preminms  or  assess- 
ments. 

See  28  CeDt.  Dig.  Insurance,  S9  1041-1056,  1058-1070. 

If  insurers  accept  payment  of  a  premium 
after  they  have  notice  of  a  change  in  the  habits 
of  the  assured  which,  by  the  terms  of  the  pol- 
icy, would  cause  a  forfeiture,  they  thereby  waive 
the  forfeiture.— Phoenix  Mut.  Lafe  Ins.  Co.  v. 
Raddin,  120  U.  S.  183,  7  S.  Ct.  500.  30  U  Ed. 
644. 

^=s>401«  Stains  of  nonforfeitable  or 
paid-np  iiolioy. 

See  28  Cent.  Dig.  Insurance.  8  1087. 

The  holder  of  a  policy  of  life  insurance,  un- 
der which  he  was  entitled,  in  case  of  default, 
to  have  his  insurance  commuted  to  a  paid-up 
policy  for  the  amount  of  premiums  actually 
paid,  surrendered  the  policy  to  an  agent  of  the 
company,  upon  an  understanding  on  the  part  of 
both  that  he  was  entitled  to  a  paid-up  policy 
of  such  amount  as  the  premiums  paid  would 
have  purchased  had  they  been  paid  all  at  once 
for  that  purpose.  The  insurance  company  re- 
tained the  policy  for  six  months,  and  then  re- 
duced it  to  a  paid-up  policy  for  the  sum  to 
which  the  insured  was  m  fact  entitled.  Held, 
that  he  could  not  be  considered  in  default  be- 
cause of  a  subsequent  failure  to  j)ay  premiums. 
— Lovell  V.  St.  Louis  Mut  Life  Ins.  Co.,  4  S. 


nis  Bluest  is  compiled  on  the  Key-Number  System.   For  explanation,  see  pace  iii. 
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JOI.  BISKS  AHD  CAUSES  OF  LOSS* 
(A)  MARINE  INSURANCE. 


See  28  Cent.  Dig.  Inrarance,  §§  1099,  UOO,  UOO. 

In  an  action  on  a, policy  of  marine  insur- 
jince  of  a  cargo  against  perils  of  the  sea  and 
barratry  of  the  master,  it  ^ppear^d  that  the  ves- 
sel was  stranded,  and  the  cargo  sold  by  the  mas- 
ter. The  declaration  alleged  loss  by  the  penis 
of  the  sea  and  by  the  sale  by  the  master.  De- 
fendant introduced  evidence  that  the  master  did 
not  act  in  good  faith  in  making  the  sale.  Held, 
that  the  court  properly  instructed  that,  if  such 
sale  was  made  in  good  faith,  the  insurance  com- 

gany  was  not  bound  by  it ;  but  if  the  sale  was 
arratrously  made,  i.  e.,  was  an  act  of  barratry, 
which  was  defined  to  the  jury  by  the  court,  then 
the  liability  of  defendant  was  established.— New 
Orleans  Ins.  Co.  v.  E.  D.  Albro  Co.,  112  U.  S. 
50C,  5  S.  Ct  289,  28  li.  Bd.  800. 

<8s»411.  OoUlsioa  and  liabiUtj  therefor. 

See  28  Cent  Dig.  Insurance,  9  UOl. 

A  vessel  is  "in  collision,"  within  the  parties 
ular  average  clause,  when,  after  being  complete- 
ly loaded,  and  casting  ofic  her  moorings,  sne  is 
made  fast  again  to  await  the  regulation  of 
some  insignificant  trouble  about  her  machinery, 
and  is  then  run  into  by  a  scow,  in  tow  of  a 
tug,  which  makes  a  substantial  break  in  her 
iron  bulwarks,  though  the  injury  is  not  suffi- 
cient to  impair  her  seaworthiness.  16  C.  C.  A. 
379,  68  F.  247,  affirmed.— London  Assurance  v. 
Companhia  De  Moagens  Do  Barreiro,  17  S.  Ct. 
785,  167  U.  S.  149,  42  L.  Ed.  113,  affirming 
decree  68.  F.  247,  15  C.  C.  A.  379. 

^s>418.  Proziiiuite  eavse  of  loss. 

See  28  Cent.  Dig.  Insurance,  ff  1116-ILSL 

Upon  the  arrival  of  the  insured  steamboat 
at  Louisville,  Ky.,  it  was  found  that  the  joint 
of  the  mud  valve  was  out  of  order.  Steam  was 
blown  off  to  make  repairs,  and  upon  the  return 
of  the  captain,  who  knew  that  repairs  were  go- 
ing on,  there  was  not  sufficient  steam  to  j>ropel 
the  vessel.  The  captain,  without  inquiring  as 
to  the  condition  of  the  steam,  according  to  the 
custom  of  the  river,  gave  the  signal  to  let  go. 
TtdB  was  done,  and  the  boat  was  carried  by  the 
current  down  the  river,  and  over  the  falls,  and, 
striking  a  pier,  was  sunk,  and  abandoned  as  a 
total  loss.  At  the  time  of  the  'accident  the  ves- 
sel was  in  a  position  to  be  carried  over  the  falls 
if  she  was  let  go  without  steam  on.  HM^  that, 
the  proximate  cause  of  the  loss  l»eing  a  peril  oi 
the  river  against  which  the  vessel  was  insured, 
the  misconduct  of  the  master  was  no  defense  to 
an  action  on  the  policy,  in  the  absence  of  proof 
that  it  was  affected  by  fraud  or  design.— Orient 
Mut.  Ins.  Co.  V.  Adams,  123  U.  S.  67,  8  S.  Ct 
68,  31  L.  Ed.  63. 

A  policy  provided  that  the  company  should 
be  free  of  all  claim  for  loss  or  damage  occa- 
sioned by  "the  derangement  or  breaking  of  the 
engine  or  machinery,  or  any  consequence  re- 
sulting therefrom."  Hetd,  that  the  **conse- 
quence*'  referred  to  was  an  immediate  or  proxi- 
mste,  and  not  a  remote,  consequence,  and  that, 
even  if  the  mud  valve  could  be  considered  part 
of  the  machinery,  the  derangement  of  it,  which 
appeared  to  have  been  repaired  before  the  or- 
der to  let  go  was  given,  was  not  a  proximate 
cause  of  the  loss.— -id. 

A  Dolicy  on  a  tueboat  provided  that  the  com- 
pany snould  not  be  uable  for  loss  by  the  break- 
ing of  any  part  of  the  machinery.  The  tug 
broke  her  shaft,  and,  while  being  towed  by  an- 
other tug,  sprang  a  leak  and  sank.  Held,  that 
the  insurer  would  not  be  released  by  the  exist- 
ence of  one  of  the  excluded  causes,  unless  the 
loss  was  shown  to  be  due  to  that  cause.— Union 
Ins.  Co.  V.  Smith,  124  U.  S.  405,  8  S.  Ct  534, 
81  Ll  Bd.  497. 


^s>416.    UBaeaworthiaess  of  tomoL 

See  28  Cent  Dig.  Insurance,  |  1111. 

In  an  action  on  a  policy  on  a  tugboat,  where 
it  appeared  that  the  tug  broke  her  shaft,  and, 
while  being  towed,  sprung  a  leak  and  sank,  it 
was  proper  to  charge  that  while  the  breaking 
of  the  shaft  might  have  rendered  the  tug  un- 
seaworthy  for  propelling  herself,  it  was  com- 
petent for  the  insured  to  show  that  she  was  sea- 
worthy to  be  towed  to  her  home  port — Union 
Ins.  Co.  V.  Smith,  124  U.  S.  405,  8  S.  Ct  534, 
31  L.  Ed.  497. 

An  exception  in  a  policy  of  losses  that  may 
be  occasioned  by  the  unseaworthiness  of  the 
vessel  is,  in  effect,  a  warranty  that  loss  shall 
not  be  so  caused ;'  and  where  a  vessel  so  insured 
is  stranded  by  reason  of  a  defect  in  its  compass, 
whether  the  defect  was  known  or  not,  the  in- 
surer is  not  liable.— Richeheu  &  O.  Nav.  Co.  v. 
Boston  Marine  Ins.  Co.,  136  U.  S.  408,  10  S. 
Ct  934,  84  L.  Ed.  398. 

^=9416.  Nesligenee    of    owners,    master, 
or  erew. 

See  28  Cent  Dig.  Insurance,  H  UlS.  UU. 

The  insured  tug  broke  its  shaft  and  while 
bein|^  towed  home,  after  passing  two  ports  of 
repair,  sprung  a  leak  and  sank.  Held  proper  to 
charge  that  permitting  the  tug  to  be  towed  in 
that  condition  past  two  ports  of  repair  was  not 
of  itself  a  breach  of  the  policy,  but  it  was'  for 
the  jury  to  consider  whether  the  master  was 
guilty  of  a  lack  of  ordinary  care,  and  also  wheth- 
er the  condition  of  the  vessel  was  the  cause  of 
her  ultimate  loss.— Union  Ins.  Co.  v.  Smith,  124 
U.  S.  405,  8  S.  Ct  534,  31  L.  Ed.  497. 

(B)  INSURANCE  OF  PROPERTY  AND 

TITLES. ' 

^=»422.  EzplosioaL 

See  28   Cent   Dig.   Insurance,  §0  1128,   1134,  USf. 

An  explosion  caused  by  gasoline  kept  in  a 
retail  stove  and  tin  store  is  not  covered  by  a 
policy  insuring  the  stock  of  goods  by  a  writ- 
ten clause  including  the  grant  of  a  privilege 
to  keep  a  limited  quantity  of  gasoline,  where 
the  printed  clauses  of  the  policy  exclude  lia- 
bility for  explosions  of  any  kind  unless  fire 
ensues,  and  then  cover  loss  or  damage  by  fire 
only.  Judgment  16  App.  D.  C.  241,  affirmed. — 
Mitchell  V.  Potomac  Ins.  Co.,  22  S.  Ct  22,  183 
U.  S.  42,  46  L.  Ed.  74. 

A  lighted  match  is  not  a  fire,  within  the 
meaning  of  an  insurance  policy  excluding  liabil- 
ity for  damages  caused  by  explosions,  so  as  to 
cover  damages  from  an  explosion  caused  by  the 
match. — Id. 

^s»428.  Neslisenoe  of  insurecL 

See  28  Cent  Dig.  Insurance,  9  1137. 

The  contingent  liability  of  the  railroad  com- 

Eanies  for  losses  arising  from  their  own  neg- 
gence  is  not  excluded  by  the.  terms  of  the  pol- 
icy, in  insuring  against  "direct  loss  or  damage 
by  fire,"  which  apply  to  all  losses  of  which  fire 
is  the  immediate  cause.— California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387,  10  S.  Ct 
365,  33  Ll  Ed.  730. 

(0)  GUARANTY  AND  INDEMNITY 
INSURANCE. 

^s>430.  Default  or  other  miseondvet  of 
oAoer  or  employ^. 

A  fidelity  insurance  bond  provided  that  the 
insurer  would  be  liable  for  loss,  etc.,  discovered 
within  six  months  from  "the  death  or  dismissal 
or  retirement  of  the  employ^  from  the  service 
of  the  emplojrer.'*  Held,  that  the  mere  suspen- 
sion of  a  national  bank<  and  the  taking  posses- 
sion thereof  by  an  examiner,  did  not  effect  the 
"retirement''  of  the  cashier;    but  where  he  ac- 
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tiially  continued  to  render  aervice  be  must  be 
deemed  to  have  remained  in  the  service  of  his 
employer,  at  least  until  the  appointment  of  a 
receiver  by  the  comptroller. — ^American  Surety 
Co.  of  New  York  v.  Pauly,  18  S.  Ct  552,  170 
U.  S.  133.  42  L.  Ed.  977,  affirming  judgment  72 
F.  470,  18  C.  C.  A.  644;  Id..  18  S.  Ct  563.  170 
U.  S.  160,  42  L.  Ed.  987,  affirming  judgment 
72  F.  484.  18  C.  C.  A.  657. 

CD)  UFB  INSURANCE. 

^=:>438.  Cause  of  death  Ia  seaeraL 

See  28  Cent.  Dig.  Insurance,  |  1146. 

A  policy  of  life  insurance  does  not  insure 
against  tiie  legal  execution  of  the  insured  for 
crime,  even  though  he  may  in  fact  have  been 
innocent,  and  therefore  unjustly  convicted  and 
executed.  Judnnent  105  F.  419,  44  C.  G.  A. 
548.  affirmed.— Burt  v.  Union  Cent.  Life  Ins.  Co., 
23  S.  Ct  139,  187  U.  S.  362.  47  L.  Ed.  216. 

Death  by  legal  execution  held  not  covered 
bf  a  policy  of  Bfe  insurance.— (1912)  North- 
western Mut.  Life  Ins.  Co.  v.  McCue.  32  S.  Ct 
220,  223  U.  S.  234,  56  L.  Ed.  419,  3S  L.  R.  A. 
(N.  S.)  57,  reversing  judgment  (1908)  McCne 
V.  Northwestern  Mut  Life  Ins.  Co.,  167  F.  435, 
93  C.  C.  A.  71. 

Provision  in  the  charter  of  a  foreign  life 
insurance  company  making  person  insured  there- 
in a  member  of  die  company  gives  no  right  of. 
recovery  for  death  by  legal  execution  for  crime. 
-Id. 

C-JttS,  Death  in  Tiolatloa  of  law. 

See  2S  CenL  Dig.  Insurance,  I  1149. 

The  killing  of  a  person  by  the  discharge  of 
a  gun  which  oe  was  carrying,  while  at  a  place 
to  which  he  had  gone  to  get  his  wife  to  return 
home,  and  while  he  was  coming  out  of  an  out- 
door closet  into  which  he  had  gone  after  mak- 
ing some  disturbance,  does  not  constitute  a  case 
of  death  while  violating  or  attempting  to  vio- 
late any  criminal  or  penal  law,  although  he 
may  have  intended  to  use  violence  against  ner  if 
she  refused,  since  his  act  in  |;oing  into  and  com- 
ing out  of  the  closet  was  in  no  manner  con- 
nected with  or  part  of  an  attempt  to  carry  out 
any  criminal  purpose  Judgment  94  F.  751,  36 
C.  C.  A.  467,  affirmed.— Supreme  I^iodge,  K.  P. 
of  the  World,  v.  Beck,  21  S.  Ct.  532.  181  U.  S. 
49,  45  L.  Ed.  741. 

a=>444.   Snieide. 

See  28  Cent.  Dig.  Insunuice,  ||  1152-110. 

C   1 115.  -»—  Im  s^neraL 
See  28  Cent.  Dig.  InsAinince,  |8  1152-1168. 

A  policy  obtained  by  one  on  his  own  life, 
payable  to  hims^f,  his  executors,  administra- 
tors, or  ^assigns,  and  which  is  silent  on  the  sub- 
ject of  suicide,  becomes  void  if  the  insured  com- 
mits suicide  when  sane.  This  results  both 
from  the  presumed  intention  of  the  parties,  and 
from  principles  of  public  policy.  Judgment  70 
F.  964.  17  C.  C.  A.  537,  42  L.  R.  A.  683.  af- 
firmed.— Ritter  v.  Mutual  Life  Ins.  Co.,  18  S. 
Ct  300, 169  U.  S.  139,  42  L.  Ed.  693. 

Only  policies  of  insurance  issued  on  lEe 
assessment  plan  after  the  insurance  company 
obtained  its  certificate  of  authority  to  do  busi- 
ness as  an  assessment  insurance  company  under 
Iaws  Mo.  1887,  p.  199,  are  relieved  from  the 
provisions  of  Rev.  St  Mo.  1879,  f  5982,  declar- 
ing that  suicide  shall  be  no  defense  to  a  suit  on 
a  policv  of  insurance,  by  the  proviso  of  section 
10  of  the  later  act,  that  corporations  doing  busi- 
ness thereunder  shall  not  be  subject  to  any  pro- 
visions of  the  general  insurance  law  of  the 
state,  ''except  as  herein  distinctly  set  forth." 
Judgment  1<>4  F.  638,  44  C-  C.  A.  93.  affirmed.— 
Knights  Templars'  &  Masons*  Life  Indemnity 


Co.  V.  Jarman,  28  S.  Ct  108,  187  U.  S.  197, 
47  L.  Ed.  139. 

Self-destruction  while  insane  is  as  much 
within  the  provisions  of  Rev.  St.  Mo.  1879.  S 
5982,  that  it  shall  be  no  defense  to  a  suit  on  a 
policy  of  life  insurance  that  the  insured  "com- 
mitted suicide,"  unless  the  same  was  contem- 
plated at  the  time  application  was  made  for 
the  i)olicT,  as  is  the  taking  of  one's  own  life 
voluntarily  while  sane  and  in  the  full  posses- 
sion of  one's  mental  faculties,  especially  in  view 
of  Rev.  St  Mo.  1889.  |  6570,  declaring  that 
words  and  phrases  shall  be  taken  in  their  plain, 
ordinary,  and  usual  sense. — ^Id. 

The  exclusion  of  suicide  as  a  defense  in 
suits  on  policies  of  life  insurance  which  is  ef- 
fected by  Rev.  St  Mo.  1879,  fi  5982,  unless  such 
suicide  was  contemplated  at  the  time  application 
was  made  for  the  policy,  is  a  legitimate  exer- 
tion of  power  by  the  state.  Judgment  (1906) 
144  F.  356,  75  C.  C.  A.  358.  reversed.— Whit- 
field V.  MtDSL  Life  Ins.  Co.,  27  S.  Ct  578,  205 
U.  S.  489,  51  L.  Ed.  895. 


-^  Effect  of  insanity. 

See  28  Cent.  Dig.  Insurance,  |8  1159-1181. 

Where  one  whose  life  is  insured  kills  himself 
when  his  reasoning  faculties  are  so  far  impaired 
by  insanity  that  he  is  unable  to  understand  the 
moral  character  of  his  act,  his  self-destruction 
will  not  of  itself,  prevent  a  recovery  on  the 
policy,  though  he  understand  the  physical  nature 
and  consequences  of  his  act—Manhattan  Life 
Ins.  Co.  V.  Broughton,  109  U.  S.  121,  3  S.  Ct. 
99,  27  L.  Ed.  878 ;  Connecticut  Mut  Life  Ins. 
Co.  V.  Akens,  150  U.  S.  468,  14  S.  Ct.  155,  37 
L.  Ed.  1148. 

The  word  ''proof,**  as  here  used,  does  not  re- 
fer to  the  proof  required  as  a  preliminary  to 
bringing  suit  on  the  policy,  but  the  proof  neces- 
sary to  establish  the  liability  of  the  insurer.T— 
Connecticut  Mut.  Life  Ins.  Co.  v.  Akens,  150 
U.  S.  468,  14  S.  Ct  155,  37  L.  Ed.  1148. 

Where  the  policy  provides  that  **the  self- 
destruction  of  the  assured  in  any  form,  except 
upon  proof  that  the  same  is  the  direct  result 
of  disease,  or  of  accident  occurring  without  the 
voluntary  act  of  the  assured,"  will  avoid  the 
policy,  the  word  "disease,"  being  unrestricted 
by  anything  in  the  context  includes  disease 
of  mind  as  well  as  of  body.— Id. 

A  person  is  sane  at  the  time  of  taking  his 
life  when  he  is  able  to  comprehend  the  wTong- 
fulness  of  his  act,  and  to  realize  its  full  con- 
sequence to  himself,  his  character,  the  mem- 
bers of  his  family  and  others,  as  fully  as  would 
a  man  of  sound  mind.  Judgment  70  F.  954,  17 
C.  C.  A.  537,  42  L.  R.  A.  5&3,  affirmed.— Ritter 
V.  Mutual  Life  Ins.  Co..  18  S.  Ct.  300,  169  U. 
S.  139,  42  L.  Ed.  693. 

^=»44S.  Beath  oansed  hj  benelloiary. 

See  28  Cent.  Dig.  Insurance,  8  1150. 

The  assignee  of  a  life  policy,  who  has  felo- 
niously caused  the  death  of  the  assured,  cannot 
recover  thereon, — ^Mutual  Life  Ins.  Co.  of  New 
York  V.  Armstrong.  117  U.  S.  591,  6  S.  Ct  877, 
29  L.  Ed.  997. 

(B)  ACCIDENT  AND  HEALTH 
INSURANCE. 

^=»449.   Wliat    oonstitntes    aeeident    im 
Seneral. 

8«e  28  Cent  Dls.  Insurance,  |  1182. 

The  term  ''accidental,"  as  used  in  a  policy, 
was  properly  defined  to  the  jury  as  meaning 
"happening  by  chance;  unexpectedly  taking 
place;  not  according  to  the  usual  course  of 
things,  or  not  as  expected."— United  States 
Mut  Ace.  Ass'n  v.  Barry,  131  U.  S.  100.  9 
S.  Ct  755,  33  L.  Ed.  60.  affirming  (C.  C.)  Barry 
V.  United  States  Mut.  Ace.  Ass'n.  23  F.  712. 


TUs  Diseet  ie  compiled  on  the  Key-Hnmber  System.   For  explanation,  see  pace  lit 


«»461 
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^=9461.  Voluntary  or  vnnaoessary  expo- 
sure to  danger. 

See  28  Cent  Dls.  Insurance,  H  1180,  1181. 

It  appeared  that  deceased  jumped  volun- 
tarily from  a  platform  four  or  five  feet  from 
the  ground,  alightinfi:  heavily;  that  shortly  aft- 
erwards he  vomited;  from  that  time  on  re- 
tained nothing  on  his  stomach;  passed  nothing 
but  decomposed  blood  and  mucus;  and  died  nine 
days  afterwards.  Held,  that  it  was  proper  to 
charge  that  the  jump  was  the  means  by  which 
the  injury,  if  any  was  sustained,  was  caused, 
and  that  the  question  was  whether  there  was 
anything  accidental  in  the  act  of  jumping  from 
the  time  deceased  left  the  platform  to  the  time 
he  alighted  on  the  ground.— United  States  Mut. 
Ace.  Ass'n  V.  Barry,  131  U.  S.  100,  9  S.  Ct  755, 
33  L.  Ed.  60.  affirming  (C.  C.)  Barry  v.  Unit- 
ed States  Mut.  Ace.  Ass'n,  23  F.  712. 

Where  two  of  his  companions  jumped  from 
the  same  platform  just  before  deceased,  and 
alighted  skfely,  it  will  be  presumed  that  deceas- 
ed intended  to,  and  thought  that  he  would, 
alight  safelv  and  a  verdict  that  it  was  an  acci- 
dent that  he  did  not  so  alight  is  warranted.— Id. 

^s»465.   Snioide    or    self-inllieted    injn- 
ries. 

See  28  Cent.  Dig.  Insurance,  I  1185. 

A  policy  of  insurance  against  "bodily  in- 
juries, effected  through  external,  accidental,  and 
violent  means,"  and  occasioning  death  or  com- 
plete disability,  providing  that  the  insurance 
shall  not  extend  to  death  or  disability  which 
may  have  been  caused  wholly  or  in  part  by 
bodily  infirmities  or  disease,  or  by  suicide  or 
self-inflicted  injuries,"  covers  a  death  of  the  in- 
sured by  hanging  himself  while  insane. — Acci- 
dent Ins.  Co.  V.  Orandal,  120  U.  S.  527.  7  S.  Ct 
685,  30  L.  Ed.  740,  affirming  judgment  (C.  C.) 
Crandal  v.  Accident  Ins.  Co.,  27  F.  40. 


OF  L088  AND  TiTABU- 
ITT  OF  IN8UREB. 

Valued  policy  law  as  denying  equal  protection 
of  laws,  see  Constitutional  Law,  ^s»240. 

(A)  MARINE  INSURANCE. 

^s»469.  ConatmctiTe  total  loss. 

See  28  Cent  Dig.  Insurance,  88  1192-1227. 

A  recovery  of  insurance  on  profits  of  a  car- 
go  under  a  policy  insuring  against  total  loss 
only,  and  valuing  the  profits  at  the  sum  insured, 
will  not  be  prevented,  where  the  cargo  was 
abandoned  as  a  total  loss,  by  the  fact  that  other 
insurers  of  the  cargo  subsequently  saved  a  por- 
tion of  it  and  then  delivered  it  to  the  former 
owners  in  part  payment,  on  a  settlement  of 
their  liability  for  the  total  loss  of  the  cargo. 
Decree  Insurance  Co.  of  North  America  v. 
Canada  Sugar-Refining  Co.,  87  F.  491,  31  C.  C. 
A.  65,  reversed. — Canada  Sugar  Refining  Co.  v. 
Insurance  Co.  of  North  America,  20  S.  Ct  230. 
175  U.  S.  609,  44  L.  Ed.  292. 


Abandonment. 

See  28  Cent  Dig.  Insurance,  88  1192-1827. 

A  policy  provided  that  there  should  be  "no 
abandonment  as  for  a  total  loss.  *  *  *  un- 
less the  injury  sustained  be  equivalent  to  50 
per  cent  of  the  agreed  value."  That  value  was 
$27,000.  The  vessel  was  carried  over  the  falls 
at  Louisville,  Ky.,  and  sunk.  April  28.  1880. 
She  was  abandoned  as  a  total  loss  May  18, 1880. 
The  companjr  raised  her  in  the  spring  of  1881, 
and  put  her  in  the  condition  she  was  in  before 
the  accident,  at  an  expense  of  less  than  $6,000. 
{Held,  that  the  right  to  abandon  was  to  be  de- 
termined by  the  facts  as  they  existed  May  18, 
1880,  and  that  if  it  was  then  impracticable  to 
recover  and  repair  the  boat,  the  place  where  she 
lay,  the  uncertainty  as  to  when  (if  at  all)  a  1 


rise  would  come  to  float  her  off,  and  all  the 
other  attendant  circumstances,  being  talcen  into 
consideration,  the  subsequent  floating  off  of 
the  vessel  would  not  change  the  result.--Orient 
Mut  Ins.  Co.  V.  Adams.  123  U.  S.  67.  8  S.  Ct 
68,  31  L.  Ed.  63. 

A  consignee  who  refuses  to  accept  unin- 
jured goods,  and  unjustifiably  endeavors  to 
abandon  them  to  the  insurer,  who  refuses  to 
accept  the  abandonment,  cannot  hold  the  in- 
surer liable  for  any  loss  sustained  by  the  forced 
sale  of  the  goods.  Judgment  82  F.  296,  27 
O.  C.  A.  134,  affirmed.— Washburn  &  Moen 
Mfg.  Co.  V.  Reliance  Marine  Ins.  Co.,  21  S.  Ct 
1, 179  U.  S.  1,  45  L.  Ed.  49. 

An  insurer,  which  has  stipulated  in  the 
policy  that  its  acts  in  recovering,  saving,  and 
preserving  the  property  in  case  of  disaster  shall 
not  be  considered  an  acceptance  of  abandon- 
ment, cannot  be  deemed  to  accept  an  attempted 
abandonment  of  the  goods  by  carrying  them 
from  a  place  where  there  is  no  agent  of  the 
assured,  no  adequate  means  of  protection,  and 
no  market,  to  the  port  of  destination,  where 
there  are  excellent  facilities  for  protecting  and 
handling  them,  easy  access  to  the  head  agency 
of  the  assured,  and  a  good  market— Id. 

^^478.  Exception  of  particnlar  AToras* 
or  partial  loss. 

See  2S  Gent  Dig.   Insurance.   81  1280-1238. 

An  exception  in  the  words,  '*Free  of  par- 
ticular average  unless  the  vessel  be  sunk,  burn- 
ed, GTtranded.  or  in  collision,"  ceases  to  operate, 
under  the  English  rule,  as  soon  as  a  collision 
has  occurred;  and  the  insurer  is  liable  for  a 
subsequent  loss,  whether  resulting  from  the  col- 
lision or  not  15  C.  C.  A.  379,  68  F.  247,  af- 
firmed.— ^London  Assurance  v.  CompanUa  De 
Moagens  Do  Barreiro.  17  S.  Ct  785,  167  U.  S. 
149,  42  Jj,  Ed.  113,  affirming  decree  68  F.  247, 
15  C.  C.  A.  379. 

A  rider  on  the  margin  of  a  policy  of  marine 
insurance  ertating:  "Free  of  particular  aver* 
age,  but  liable  for  absolute  total  loss  of  a  part 
if  amounting  to  5  per  cent.,"— is  in  pari  miiteria 
with  a  memorandum  by  which  goods  are  "war- 
ranted by  the  assured  free  from  average  unless 
general,"  and  qualifies  the  memorandum,,  so 
that,  instead  of  limiting  the  liability  to  an  ac- 
tual total  loss,  it  permits  recovery  for  an  actual 
total  loss  of  a  part  Judgment  82  F.  296,  27 
C.  C.  A.  134,  affirmed.— Washburn  &  Moen  Mfg. 
Co.  V.  Reliance  Marine  Ins.  Co.,  21  S.  Ct  I, 
179  U.  S.  1,  45  L.  Ed.  49. 

The  general  rule  that  a  damage  exceeding 
50  per  cent  justifies  abandonment  and  recov- 
ery on  a  marine  policy  as  for  a  constructive 
total  loss  does  not  applj^  to  memorandum  ar- 
ticles in  respect  of  whish  the  exception  of  par- 
ticular average  excludes  a  constructive  total 
loss,  though  a  rider  extends  the  insurance  to 
an  actual  total  loss  of  a  part— Id. 

^=s>482.  SalTage. 

See  28  Cent  Dig.  Insurance,  i  1260. 

A  vessel  bound  from  New  York  to  Lisbon 
with  a  cargo  of  wheat  was  compelled  by  a  pro- 
tracted storm  to  put  into  Boston  Harbor,  where 
the  cargo  was  found  to  be  so  damaged  by  water 
that  it  could  not  be  restored  to  an  entirely  mer- 
chantable condition.  By  agreement  of  all  par- 
ties the  voyage  was  declared  broken  up,  and  the 
cargo  was  sold.  It  appeared  that,  owing  to 
peculiar  conditions  prevailing  in  Portugal,  dam- 
aged wheat  was  practically  unsalable  there. 
iaeld,  that  the  sale  must  be  regarded  as  made 
for  the  benefit  of  all  concerned,  and  that  the  in- 
surer was  liable,  acr  upon  a  salvage  loss,  for 
the  difference  between  the  valuation  in  the  pol- 
icy and  the  sum  realized.  15  C.  C.  A.  379,  68 
F.  247, .  affirmed.— London  Assurance  v.  Com- 
panhia  Pe  Moagens  Do  Barreiro,  17  S.  Ct.  785, 
167  U.  S.  149,  42  L.  Ed.  113.  affirming  decree 
68  F.  247,  15  a  G.  A.  379. 
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INSURANCE,  XIII  (B)-(B),  XIV 


(B)  INSURANCE  OF  PROPERTY  AND 

TITLES. 

«=>498.  Valve  of  property  destroyed. 

See  28  Gent.  Dig.  Iniuranoe,  |8  1274-1276. 


-»»  Valued   polioies. 

See  28  Cent.  Dig.  Insurance,  H  1275.  1276. 

The  statute  of  Missouri  (Rev.  St.  1889,  US 
5897,  5898),  which  provides  that  "in  all  suits 
brought  upon  policies  of  insurance  against  loss 
or  damage  by  fire,  hereafter  issued  oj  renewed, 
the  defendant  shall  not  be  permitted  to  deny 
that  the  property  insured  thereby  was  worth  at 
the  time  of  the  IssuinR  of  the  policy  the  full 
amount  insured  therein  on  said  property;  and 
in  case  of  total  loss  of  the  property  insured,  the 
measure  of  damages  shall  be  the  amount  for 
which  the  same  was  insured,"  less  the  depreda- 
tion in  value  below  that  amount  since  the  pol- 
icy was  issned;  and  also  making  illegal  any  con- 
dition in  the  policy  to  the  contrary.— is  within 
the  legitimate  powers  of  the  state,  in  regulating 
the  business  of  corporations  created  by  its  laws 
or  of  foreign  corporations  permitted  to  do  busi- 
ness therein.  Judgment,  Daggs  v.  Orient  Ins. 
Co.,  38  S.  W.  85. 136  Mo.  282,  affirmed.— Orient 
Ins.  Co.  of  Hartford,  Conn.,  v.  Daggs,  19  S.  Ct 
281.  172  U.  S.  557.  43  L.  Ed.  552. 


(O  GUARANTY  AND  INDEMNITY 
INSURANCE. 

^=»514.  Daatases  inoiurred  or  paid. 

See  28  Gent  Dig.  Insurance.  |  1298. 

The  amonnt  paid  by  an  employer  in.  the 
prudent  settlement  of  suits  against  it,  founded 
oo  the  ne^gence  of  an  employ^,  may  be  re- 
covered from  the  insurer  against  loss  because 
of  such  negligence,  who'  had  denied  all  liability, 
and  refQsed  to  defend  the  suits,  as  provided  in 
the  policy,  althouf^  such  policy  contains  a  con- 
dition against  compromising  any  daim  without 
the  written  consent  of  the  insurer,  and  provides 
that  DO  action  shall  lie  against  the  insurer  as 
respects  any  loss  under  the  policy  unless  it  shall 
be  brought  by  the  assured  himself,  to  reimburse 
him  for  loss  actually  sustained  and  paid  by  him 
in  satisfaction  of  a  judgment  after  trial  of  the 
issue. — St  Louis  Dressed  Beef  &  Provision  Co. 
V.  Maryland  Casualty  Co.,  26  S.  Ct  400,  201 
U.  S.  173,  50  L.  Ed.  712. 


(D)  LIFE  INSURANCE. 

INo  paragraphs  or  references  in  this  Digest.    But 
■ee  28  Gent.  Dig.  Insurance.  H  1800-1306.I 


(E)  ACCIDENT  AND  HEALTH 
INSURANCE. 

4=»530.  IdaiitAtioB  of  liability  hj  pro- 
visions of  poliey* 

See  28  Cent.  Dig.  Insurance,  81 1809.  1816,  1817. 

A  policy  of  accident  insurance  issued  after 
the  passage  of  Rev.  St  Mo.  1879,  §  5982,  pro- 
viding that  in  all  suits  on  policies  of  insurance 
on  life  it  shall  be  no  defense  that  the  insured 
committed  suicide,  unless  it  be  shown  that  he 
contemplated  suicide  when  applying  for  the 
policy,  cannot  lawfully  restrict  the  liability  of 
the  insurance  company  to  one  tenth  of  the  prin- 
cipal sum  insured,  in  the  event  of  suicide  not 
contemplated  by  the  insured  at  the  time  appli- 
cation was  made  for  the  policy.  Judgment 
(1906)  144  F.  356,  75  C.  C.  A.  358,  reversed.— 
Whitfield  V.  Mtnn,  Life  Ins.  Co.  of  Hartford,  27 
S.  Ct,  578,  205  U.  S.  489,  51  L.  EH.  895. 


XIV.   NOTICE  AND   PROOF  >OF  LOSS. 

^=»538.  Persons  to  wIlobi  notice  or  proof 
may  lie  given  or  made. 

See  28  Cent.  Dig.  Insurance,  i  1227. 

An  agent  of  an  accident  company,  who  had 
written  a  risk,  when  told  by  a  friend  of  the  as- 
sured of  the  latter's  death,  undertook  to  notify 
the  company  at  its  principal  office.  He  did  so, 
and  was  supplied  by  the  secretary  with  blanks 
for  "proofs,  which  he  gave  to  the  assured's 
representatives,  with  instructions  to  return 
them  to  him  when  filled  out.  This  was  done. 
He  kept  them  several  months,  and  then  sent 
them  back  for  correction.  When  they  came  into 
his  hands  again,  he  held  them  back  several 
weeks  before  sending  thetn  to  the  home  office, 
which  retained  them  without  objection  that 
they  came  too  late.  'Held,  that  the  company 
had  treated  the  agent  as  having  authority  to  re- 
ceive the  proofs,  although  the  policy  required 
notice  at  the  home  office.— Travelers'  Ins.  Co. 
V.  Edwards,  122  U.  S.  457,  7  S.  Ct  1249;  30 
L.  Ed.  1178,  affirming  judgment  (C.  C.)  Ed- 
wards V.  Travelers'  Ins.  Co.,  20  F.  661. 

^=»539.  Time  for  notice  and  proof. 

See  28  Cent.  Dig.  Insurance,  IS  1828-1396. 

A  provision  in  a  fidelity  insurance  bond  that 
the  insuring  company  shall  be  notified  of  any 
act  by  the  employ6  which  may  involve  a  loss 
for  which  the  company  is  responsible,  **as  soon 
as  practicable  after  the  occurrence  of  such  act 
shall  have  come  to  the  knowledge  of  the  em- 
ployer," does  not  require  notice  unless  the  em- 
ployer had  knowledge,  not  simply  suspicion,  of 
the  existence  of  facts  which  would  justify  a 
careful  and  prudent  man  in  charging  another 
with  fraud  or  dishonesty.— American  Surety  Co. 
of  New  York  v.  Pauly,  18  S.  Ct.  552,  170  U.  S. 
133,  42  L.  Ed.  977,  affirming  judgment  72  F. 
470.  18  C.  C.  A.  644,  Id.,  18  S.  Ct  563,  170  U. 
S.  160,  42  L.  Ed.  987.  affirming  judgment  72  F. 
484,  18  C.  C.  A.  657. 

The  fact  that  the  receiver  of  a  national 
bank  was  aware  of  some  of  the  misappropria^ 
tions  of  its  president  for  some  time  before  filing 
a  proof  of  claim  under  an  indemnity  bond  does 
not  tend  to  show  a  violation  of  the  requirement 
in  such  bond  that  proof  of  claim  thereunder, 
"with  full  particulars  thereof,"  be  given  as  soon 
as  practicable  after  giving  notice  of  default. 
Judgment,  103  F.  599,  43  C.  C.  A.  331,  affirm- 
edic— Fidelity  &  Deposit  Co.  of  Maryland  v. 
Courtney,  22  S.  Ct.  833,  186  U.  a  342,  46  L. 
Ed.  1193. 

Proof  of  claim  under  an  employe's  indem- 
nity bond,  required  to  be  filed  with  the  surety 
company,  with  full  particulars,  as  soon  as  prac- 
ticable after  the  giving  of  written  notice  of  a 
default  or  loss,  is  filed  in  time,  when  made  as 
soon  as  practicable  after  the  full  particulars  as 
to  the  default  are  ascertained. — Id. 


^s>550.  Effeet  of  statentents  and  proofs 
in  s^neral. 

See  28  Cent.  Dig.  Insurance,  8S  1859-1861. 

In  an  action  on  a  policy  of  life  insurance  ex- 
cepting from  the  risks  assumed  the  death  of 
insured  "by  his  own  hand  or  act,  whether  vol- 
untary or  involuntary,  sane  or  insane,"  it  ap- 
peared that  in  the  proofs  of  death,  to  the  ques- 
tion whether  the  death  of  deceased  was  caused 
by  his  own  hands  or  acts,  plaintiff  answered, 
"See  statement  of  coroner's  physician.  Dr.  J." 
That  statement  gave  "the  immediate  cause  of 
death"  as  "shock  from  penetrating  pistol  shot; 
wound  of  head  (right  temple),  mental  aberra- 
tion superinduced  by  chronic  headache."  To 
the  direct  question  as  to  whether  deceased's 
death  was  caused  by  his  own  hands  or  acts,  the 
answer  of  Dr.  J.  was  that  he  was  "unable  to 
make  auy  further  statements  than  above,  other 
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than  from  the  history."  It  appeared  that  the 
statements  of  Dr.  J.  were  based  on  hearsay. 
(Held,  that  the  proofs  of  death  did  not  amoant 
to  an  admission  that  deceased  committed  sui- 
cide, that  defendant  was  not  prejudiced  by  the 
statements  and  opinions  therein,  and  that  plain- 
tiff was  not  estopped  thereby.— Home  Ben.  Ass'n 
V.  Sargent,  142  U.  S.  691,  12  S.  Ct.  332,  35  L. 
Ed.  1160,  affirmin/c  judgment  (G.  O.)  Sargent 
T.  Home  Ben.  Ass'n,  35  F.  711. 

A  provision  in  a  fidelity  insurance  bond 
that  a  written  statement  of  loss,  certified  by 
the  duly-authorized  officer  of  the  employer,  and 
based  upon  the  accounts  of  the  employer,  'shall 
be  prima  facie  evidence  thereof,"  makes  such 
a  statement  prima  fade  proof  in  an  action 
on  the  bond,  and  not  merely  on  the  presentation 
of  the  claim  to  the  company. — ^American  Surety 
Co.  of  New  York  v.  Pauly,  18  S.  Ct  563,  170 
U.  S.  160,  42  L.  Ed.  987,  affirming  judgment 
72  F.  484.  18  C.  C.  A.  657. 

^=»652.  Blisstatemeats  or  omissions. 

See  28  Cent.  Dig.  Insurance,  |  1S58. 

A  statement  in  proofs  of  loss  on  a  life  in- 
surance policy  to  tne  effect  that  death  was 
caused  by  suicide,  if  made  under  a  misappre- 
hension of  the  facts,  will  not  estop  the  benefi- 
ciary from  proving  that  death  was  not  caused 
by  suicide.  Judgment,  94  F.  751,  86  C.  C.  A. 
467,  affirmed.— Supreme  Lodge  K.  P.  of  the 
World  ^  Beck,  21  S.  Ct.  532,  181  U.  S.  49, 
45  L.  Ed.  741. 

^s»553.  Fravd  or  falso  mweBximgm 

See  28  Cent  Dig.  Insurance,  H  1S62-13M. 

A  fire  insurance  policy  required  the  assured, 
in  case  of  loss,  to  submit  to  an  examination 
under  oath  by  the  agent  of  the  company,  and 
provided  that  any  fraud  on  the  part  of  the  as- 
sured or  false  swearing  should  avoid  the  policy. 
On  such  examination  the  assured  made  false 
statements  as  to  the  purchase  of  the  insured 
goods  and  payment  tiierefor.  It  appeared  that 
such  false  statements  were  not  made  ^o  de- 
ceive the  insurance  company,  but  to  deceive 
other  persons.  Held  such  a  breach  of  the  con- 
dition as  avoided  the  policy. — CUiflin  v.  Com- 
monwealth Ins.  Co.,  110  U.  S.  81,  3  S.  Ct  507, 
28  L.  Ed.  76. 

^=9554*  Estoppol  or  waiTor  as  to  notioo 
and  proofs  or  defects  and  ob- 
jections. 

See  28  Cent  Dig.  Insurance.  81  1267-1409. 

^=9555.  -^  In  seneraL 
See  28  Cent  Dig.  Insurance,  M  1S67-1S7S,  1382-1890. 

An  agent  of  an  accident  insurance  company 
who  had  written  the  risk,  when  told  by  a  friend 
of  the  assured  of  the  latter*s  death,  undertook 
to  notify  the  company  at  its  principal  office. 
He  did  so,  and  was  supplied  by  the  secretary 
with  blanks  for  "proora,"  which  he  gave  to 
the  representatives  of  the  assured,  with  instruc- 
tions to  return  them  to  him  when  filled  out. 
This  was  done.  He  kept  them  several  months, 
and  then  sent  them  back  for  correction.  When 
they  came  into  his  hands  again  he  held  them 
back  several  weeks  before  sending  them  to  the 
home  office,  which  retained  t^em  without  objec- 
tion that  they  came  too  late.  Held,  that  the 
company  was  not  in  a  position  to  exact  a  for- 
feiture for  failure  to  give  'immediate  notice." — 
Travelers*  Ins.  Co.  v.  Edwards,  122  U.  S.  457, 
7  S.  Ct  1240,  80  Ia  Ed.  1178,  affirming  judg- 
ment (C.  C.)  Edwards  v.  Travelers'  Ins.  Co., 
20  F.  661. 


Denial  of  liabiUty. 

See  28  Cent  Dig.  Insurance,  88  1291,  1292. 

Want  of  and  defects  in  the  proofs  of  loss 
are  waived  by  the  insurer's  denying  liability  on 
other  grounds. — Knickerbocker  Life  Ins.  Co.  v. 
Pendleton,  112  U.  S.  696.  5  S.  Ct.  314,  28  L. 
Ed.  866,  and  115  U.  S.  339,  6  S.  Ct  74,  29  L. 


Ed.  432,  reversing  (C.  C.)  Pendleton  T.  KnidL- 
erbocker  Life  Ins.  Co.,  5  F.  238. 

A  denial  by  an  insurance  company  of  all 
liability  under  its  policy  dispenses  with  the 
necessitv  of  furnishing  the  proofis  that  the  loss 
occurred  from  independent  causes— which  the 
company,  under  the  policy,  was  entitled  to  de- 
mand before  it  could  be  sued,  where  the  fire 
happened  during  the  existence  of  a  riot  in  the 
country  or  locality  where  the  propertv  was  sit- 
uated--and  opens  the  way  for  a  suit  oy  the  in- 
sured, where  the  rights  of  the  parties  can  be 
determine^  according  to  the  facts  as  disclosed 
by  the  evidence.— Royal  Ins.  Co.  v.  Martin,  24 
^  Ct  247,  192  U.  S.  149,  48  L.  Ed.  385. 

^=:>560.  -^  Failure  to  olijeet  or  to  state 
sronnd  9i  objeetion. 

See  28  Cent  Dig.  Insurance,  88  1393-1404. 

The  fact  that  an  insurance  company  re- 
ceives the  proofe  of  the  death  of  the  insured 
without  question  is  an  admission  only  that  they 
are  sufficient  in  form,  and  not  that  all  the  state- 
ments contained  in  them  are  true,  although  such 
statements  are  in  answer  to  questions  on  the 
printed  form  sent  out  by  the  company. — Crotty 
V.  Union  Mut.  Life  Ins.  Co.,  144  U.  S.  621,  12 
S.  Ct.  749,  36  L.  Ed.  566,  distinguishing  Man- 
h.ittan  Life  Ins.  Co.  v.  Francisco,  84  U.  8.  (l'< 
Wall.)  672,  21  L.  Ed.  698. 

XV.  ADJUSTHENT  OF  IiOSS. 

^=»578.  Refnsal  to  adjnst  or  arbitrate 
loss. 

See  28  Cent  Dig.  Insurance,  8  1435. 

A  fire  insurance  policy  issued  by  defendant 
to  plaintiff  provided  that,  in  case  of  a  disagree- 
ment as  to  the  amount  of  any  loss  or  damage 
sustained,  such  difference  should  be  submitted 
to  arbitrators  at  the  request  of  either  party; 
that  the  award  of  the  arbitrators  should  be 
binding  as  to  the  amount  of  the  loss;  that  the 
loss  should  not  be  payable  until  such  an 
appraisal  should  be  permitted;  and  that  de- 
fendant reserved  the  right  to  take  any  part  of 
damaged  goods  at  the  appraised  value.  Plain- 
tiff declined  to  agree  to  such  an  arbitration  un- 
less defendant  would  agree  in  advance  that  the 
arbitrators  should  hear  all  competent  testimony 
that  might  be  offered,  and  insisted  upon  the 
right  to  sell  the  damaged  property  before  the 
award  was  made,  and  finally  exercised  such 
right.  Held,  that  plaintiff  could  not  maintain 
an  action  upon  the  policy.— Hamilton  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.,  136  U.  S.  242,  10  S. 
Ct  945,  34  L.  Ed.  419. 

XVI.  BIGHT   TO  PROCEEDS. 

Cestui  que  trust  as  party  to  suit  to  enjoin  col- 
lection of  proceeds,  see  Trusts,  ^s»366. 

Rights  of  mortgagee,  see  Mortgages,  ^=^201. 

Surrender  value  as  property  passing  to  trustee 
in  bankruptcy,  see  Bankruptcy,  ^»143. 

^=»581.  Policy  payablo  to  or  for  bomeftt 
of  mortgas^^  of  proportj  in- 
sured. 

See  28  Cent.  Dig.  Insurance,  H  1444-1447. 

The  proceeds  of  policies  of  insurance  on 
mortgaged  property,  taken  out  by  the  mortga- 
gor's assignee  for  the  benefit  of  creditors,  inure 
to  the  trustee  in  the  mortgage  for  the  benefit  of 
the  bondholders  secured  thereby,  where  it  re- 
quires the  mortgagor  to  insure,  and  provides 
tnat  in  case  of  loss  the  insurance  money  may 
be  applied  by  the  trustee  toward  the  renewal 
of,  or  additions  to,  the  property  destroyed,  or, 
at  his  option,  be  retained  and  invested  as  a  sink- 
ing fund  for  the  redemption  of  the  bonds,  or  ap- 
plied to  the  payment  of  the  principal.  Judgment 
17  App.  D.  C.  422,  aflfirmed.— American  Ice  Co. 
V.  Eastern  Trust  &  Banking  Co.,  23  S.  Ct  432, 
188  U.  S.  626,  47  L.  Ed.  623. 
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^=»582.  Poliey  for  liemeftt  of  parties  In- 
terested in  property  insiired. 

S  Cent  Dis.  Insurance,  ii  1448-1461.  146S.  1464, 


1485. 

Under  a  policy  running  to  a  biailee,  "for  ac- 
coont  of  whom  it  may  concern/'  any  persons 
whom  the  bailee  intended  to  be  insured  there- 
by mav  recover  their  interest,  in  the  event  of 
loss,  if  he  was  authorized  to  insure  for  their 
benefit— Sturm  v.  Boker,  160  U.  S.  312,  14  S. 
Ct.  99,  37  L.  Ed.  1093. 

^:»591.   Idfe  poliey  for  benefit  of  ored- 
itor. 

Sea  a  Gent  Dig.  Insurance.  |  1480. 

A  creditor  named  as  beneficiary  in,  or  made 
the  assignee  of,  a  policy  on  his  debtor's  life, 
has  no  further  interest  after  the  payment  of  his 
debt,  and  the  policv  becomes  one  for  the  benefit 
of  the  insured,  and  can  be  collected  b^  his  per- 
sonal representatives. — Crotty  v.  Union  Mut 
life  Ins.  Co.,  144  U.  S.  621, 12  S.  Ct  749,  36  L. 
Ed.  506. 

^»593.  AaaisBee  of  policy  lief  ore  loss. 

See  28  Cent  Dig.  Insurance.  8i  1462.  1476-1478.  1481. 
M82,  1485. 

ft 

Where  an  endowment  policy,  payable  to  as- 
sured or  his  assigns,  if  he  should  live  to  a  spec- 
ified time,  or,  if  he  should  die  before  that  time, 
to  his  legal  representatives,  is  assigned,  the  as- 
signee alone  is  entitled  to  receive  the  sum  insur- 
ed in  case  of  death  of  the  assured  before  the 
day  named.— Mutual  Life  Ins.  Co.  of  New  York 
V.  Armstrong,  117  U.  S.  591,  6  S.  Ct  877,  29 
U  Ed.  997. 


OB      BI8CHABGE* 

CONTRIBUTION,  AND  8UB- 
BOGATION. 

I>amages  for  refusal  to  pay  as  denial  of  equal 
protection  of  laws,  see  Constitutional  Law, 


Impairment  of  obligaticm  of  contract,  see  Consti- 
tutional Law,  ^=s>165. 


against  a  third  person  for  damages  therefor. — 
Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  9  S.  Ct  469,  32  L.  Bd.  788: 
Same  v.  Insurance  Co.  of  North  America,  129 
U.  S.  464,  9  S.  Ct  480,  32  L.  Bd.  800.  Affirm- 
ing decree  (C.  C.)  The  Montana,  22  red.-715. 

An  insurer  of  a  carrier  against  loss  of  cargo, 
ynder  a  policy  for  the  benefit  of  whom  it  may 
concern,  is  not  subrogated  to  the  shipper's  rights 
against  the  carrier  by  reason  of  paying  the  loss 
to  the  shipper,  upon  the  carrier's  order;  nor 
does  any  right  of  subrogation  arise  by  reason 
of  the  fact  that  tiie  carrier  attached  the  insur- 
ance certificate  to  the  bill  of  lading,  and  de- 
livered it  therewith  to  the  shipper  on  receiving 
the  cargo. — ^Wager  v.  Providence  Ins.  Co.,  150 
U.  S.  99,  14  S.  Ct  55,  37  L.  Ed.  1013. 

Where  the  owner  of  property  destroyed  by 
fire,  who  has  received  payment  therefor  under 
a  contract  of  insurance,  seeks  to  recover  for  the 
use  of  the  insurer  against  one  who  was  liable  to 
him  for  the  loss,  it  is  immaterial  whether  he 
had  an  insurable  interest— United  States  v. 
American  Tobacco  Co.,  17  S.  Ct  619,  166  U. 
S.  468,  41  L.  Bd.  1081. 

The  fault  of  a  vessel  will  not  preclude  the 
underwriters  of  her  cargo  from  recovering  the 
full  amount  of  their  damages  caused  by  col- 
lision from  another  vessel,  which  is  also  in  fault. 
Decrees,  Union  Steamboat  Co.  v.  Erie  &  W. 
Transp.  Co.,  82  F.  819,  27  C.  C.  A.  154,  and 
Union  S.  S.  Co.  v.  Same,  86  F.  814,  30  C.  C.  A. 
628.  reversed.— The  New  York,  20  S.  Ct  67, 176 
U.  S.  187,  44  L.  Bd.  126. 


XVm.  ACTIONS  ON  POLICIBS. 


L  Damas^*    ^ov    refusal    of    pay- 
■lent. 
Sea  88  Cent  Dig.   Intunuiee,   |  1488. 

A  state  ma^r  impose  upon  life  or  health  in- 
surance companies,  as  a  condition  of  doing  busi- 
ness within  the  state,  the  obligation  to  pay 
damages  and  attorney's  fees  in  case  of  default 
in  the  payment  of  their  policies.— Fidelity  Mut. 
Life  Ass'n  v.  Mettler,  22  S.  Ct  662,  185  U.  S. 
306,  46  L.  Bd.  922. 

•s»605.   8«lMrosAtiom  of  insurer. 

See  28  Cent  Dig.  Insurance,  (S  1504-1519. 

L  payment  of  loss  in  sen- 
See  2S  Cent  Dig.  Iniuranee,  8S  1504-1611,  1514-1616. 

Where  the  insurer  of  goods,  destroyed  by  fire 
while  in  the  hands  of  a  earner,  becomes  sub- 
rogated to  the  rights  of  the  assured  by  pay- 
ment to  him,  the  recovery  of  the  insurer  in  an 
action  in  the  name  of  the  owner  against  the  car- 
rier may  be  for  the  entire  loss  sustained  by  the 
nominal  plaintiff,  and  is  not  limited  to  the 
amount  of  insurance  paid.  Code  Ala.  |  2801, 
providing  that,  'Vhere  suits  are  brought  in  the 
name  of  the  person  having  the  legal  right  for 
the  use  of  another,  the  beneficiary  must  be  con- 
sidered as  the  sole  party  in  the  record/*  only, 
makes  the  party  for  whose  use  the  suit  is 
brought  donunus  litis,  and  gives  him  the  same 
rights  as  if  he  were  the  assignee  of  the  cause 
oT  action. — Mobile  &  M.  Ry.  Co.  y,  Jurey,  111 
TJ.  S.  584.  4  S.  Ct  566,  28  L.  Bd.  527. 

An  insurer  who  pays  a  loss  is  subrogated 
to   any    claim    which    the   insured    may    have 


See  Blection  of  Remedies, 

Allowance  of  attorney  fee  as  denial  of  equal 
protection  of  laws,  see  Constitutional  Law, 
^==248. 

Consolidation  of  actions,  see  Action,  ^=957. 

Death  of  party  before  writ  of  error,  see  Ap- 
peal and  Brror,  ^s»332. 

Harmless  error,  see  Appeal  and  Brror,  ^:^1040. 

Joint  or  several  actions  on  policy,  see  Action, 
^=950. 

^s»611.  Oronnds  of  aotion. 

See  28  Cent  Dig.  Insnrance*  I  1618. 

An  insurance  company  issued  to  a  compress 
company  a  policy  on  cotton  owned  b^  the  latter, 
or  held  by  it  in  trust  or  on  commission.  There 
was  an  agreement  between  the  insured  and  cer- 
tain railroad  companies,  of  which  the  insurer 
was  aware,  that  the  insured  should  keep  the 
cotton  covered  by  a  policy  for  the  benefit  of 
the  railroad  companies  from  the  time  the  latter 
executed  bills  of  lading  therefor  on  receiving 
the  cotton  for  shipment  Held,  that  the  pro- 
ceeds of  the  policy  neing  primarily  for  the  bene- 
fit of  the  insured,  and  the  surplus  bein^  for  the 
benefit  of  the  railroad  companies,  the  insured's 
right  of  action  on  the  policy  accrued  immediate- 
ly upon  Uie  destruction  of  the  cotton  bv  fire,  in 
such  manner  as  to  render  the  railroad  compa- 
nies liable,  and  was  not  postponed  until  the 
railroad  companies  had  paid  the  losses  to  the 
owners. — California  Ins.  Co.  v.  Union  Compress 
Co.,  133  U.  S.  387,  10  S.  Ct.  365,  33  L.  Ed. 
730. 

^=9612.  Conditions  preeedent  in  ti^n^vml. 

See  28  bent  Dig.  Insurance,  ii  1520-1528. 

A  stipulation  making  an  appraisal  of  the 
amount  of  the  loss  or  damage  a  prerequisite  to 
a  suit  on  the  policy  is  legal.— Hamilton  v.  Liv- 
erpool &  London  &  Globe  Ins.  Co.,  136  U.  S. 
242,  10  S.  Ct  945,  34  L.  Bd.  419. 

A  policy  of  fire  insurance  provided  for  an 
appraii^  of  each  article  damaged  or  destroyed 
by  fire,  which  appraisal  was  to  be  submitted  as 
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part  of  the  proofs  of  loss^  and  that,  in  case 
differences  shall  arise  touching  any  loss  or  dam- 
age after  proof  thereof  has  been  received,  the 
matter  shall  be  submitted  to  arbitrators,  whose 
award  in  writing  shall  be  binding  on  the  parties 
as  to  the  amount  of  the  loss.  Jtteld  that,  where 
the  company  received  proofs  of  loss  from  the 
insured,  without  objection  either  as  to  their 
form  or  substance,  the  refusal  of  the  insured  to 
submit  to  an  award  of  arbitrators  could  not  be 
pleaded  in  bar  to  an  action  on  the  policy,  which 
did  not  contain  any  provision  that  no  action 
should  be  maintained  on  it  until  after  such 
award. — Hamilton  v.  Home  Ins.  CJo.,  137  U.  S. 
370,  11  S.  Ct.  133,  34  U  Ed.  708. 

The  effect  of  a  provision  in  a  policy  of  in- 
surance, that  it  shall  not  cover  loss  or  dam- 
age by  fire  happening  during  the  existence  of  a 
riot  within  the  country  or  locality  in  which  the 
property  is  situated  unless  proof  be  made,  to 
the  satisfaction  of  the  directors,  that  such  loss 
or  damage  was  due  to  independent  causes,  is  to 
entitle  the  company  to  demand  such  proof  be- 
fore being  sued.— Royal  Ins.  Co.  v.  Martin,  24 
S.  Ct.  247,  192  U.  S.  149,  48  L.  Ed.  385. 

The  mortgage  creditor  in  a  mortgage  gov- 
erned by  the  civil  law  may  sue  for  the  avails 
of  insurance  subject  to  his  mortgage  without 
first  exhausting  his  remedies  against  other 
property  embraced  by  the  mortgage.— Royal 
Ins.  Co.  V.  MUler.  26  S.  Ct  46.  1*  U.  S.  353, 
50  L.  Ed.  226,  followed  Amadeo  v.  Northern 
Assur.  Co.,  26  S.  Ct  507,  201  U.  S.  194,  50  L. 
Ed.  722. 

^=9620.  Limitations    by    provisipna     of 
policy. 

8e^  28  Cent  Dig.  Iniurance,  88  1540,  1542-1568, 

^=:>623.  —  WaiTor  of  limitatioiu 

See  28  Cent   Dig.    Insurance,   88  1551-1668. 

Where  a  defendant  insurance  company,  by 
its  acts  in  negotiating  for  a  settlement  of  a 
claim,  has  led  insured  to  believe  that  he  will 
be  paid  without  suit,  the  company  cannot  take 
advantage  of  the  provision  in  its  policy  requir- 
ing action  to  be  brought  within  a  stated  time 
after  loss. — ^Thompson  v.  Pheniz  Ins.  Co.,  136 
U.  S.  287,  10  S.  Ct  1019,  34  L.  Ed.  408.  ^ 

^=9624.  Parties. 

See  28  Cent  Dig.  Insurance,  88  1667-1570. 

The  existence  under  the  Spanish  law  of  a 
summary  remedy  to  enforce  a  mortgage  does 
not  prevent  the  mortgage  creditor  from  suing 
in  the  ordinary  way  for  the  avails  of  insurance 
subject  to  his  mortgage.—Royal  Ins.  Co.  v.  Mil- 
ler. 26  S.  Ct  46,  190  U.  S.  353,  50  L.  Bd.  226, 
followed  Amadeo  v.  Northern  Assur.  Co.,  26  S. 
Ct  507,  201  U.  S.  104,  50  L.  Ed.  722. 

^=9625.  Process. 

See  28  Cent  Dig.  Insurance,  88  1672-1574 

^=»627.  — -  Asaiast    foreisa    inanranee 
eompanies. 

See  28  Cent.  Dig.  Insurance,  88  1573,  1674 ;   12  Cent. 
Dig.  Corp.  88  2608-2627. 

A  life  insurance  corporation,  that  had  for 
many  years  done  an  active  business  in  a  for- 
eign state  by  agents  therehi,  assumed  to  with- 
draw from  the  state  by  recalling  its  agents, 
giving  notice  to  the  state  insuranoe  commis- 
sioner, and  refusing  to  issue  new  poUciea  with- 
in the  state.  It  continued;  however,  to  collect 
premiums  on  its  outstanding  policies  therein, 
through  a  former  agent  in  tibe  state,  whom  it 
had  transferred  to  another  state,  and  to  pay 
losses  accruing  under  such  policies.  Held,  that 
it  thereby  continued  to  do  business  in  the  state, 
and  accordingly  it  was  amenable  to  state  pro- 
cess through  service  therein  on  a  proper  agent. 
—Connecticut  Mut  Life  Ins.  Co.  v.  Spratley, 
10  S.  Ct.  308,  172  U.  S.  602,  43  L.  Bd.  5C9. 

An  agent  appointed  by  a  life  insurance 
company    at    an    annual   salaryi    to   give   his 


whole  time  to  special  service  in  matters  that 
might  be  referred  to  him,  pursuant  to  the  di- 
rections of  the  company,  was  sent  into  ^ a  for- 
eign state,  wherein  the  company  did  business* 
to  investigate  a  claim  under  a  policy,  and  while 
there  was  authorized  to  compromise  it,  within 
stated  terms,  leaving  him  a  certain  discretion 
as  to  the  amount  Held,  that  he  sufficiently 
represented  the  company  to  enable  the  state 
courts  to  acquire  Jurisdiction  over  it  by  serv- 
ice of  process  on  him.— Id. 

The  cancellation  by  the  Insurance  Com- 
missioner of  Kentucky,  of  the  license  to  do 
business  in  that  state,  granted  to  an  insurance 
company  which  had  consented,  pursuant  to  BCy. 
St  1899,  §  631,  that  service  of  process  upon 
such  commissioner  in  any  action  brought  in 
the  state  should  be  a  valid  service  upon  the 
company,  does  not  render  such  service  insuffl* 
cient  to  bring  that  company  into  a  court  of  the 
state  as  a  party  defendant  to  a  suit  brought 
by  a  citizen  of  such  state  upon  a  cause  of  ac- 
tion which  arose  out  of  transactions  between 
the  pjarties  while  the  insurance  company  was 
carrying  on  business  in  Kentucky  under  the  li- 
cense. Judgment,  Phelps  v.  Mutual  Reserve 
Fund  Life  Ass'n,  112  F.  453,  50  C.  O.  A.  339, 
61  L.  R.  A.  717,  affirmed.— Mutual  Reserve 
Fund  Life  Ass'n  v.  Phelps,  23  S.  Ct  707,  190 
U.  S.  147,  47  L.  Ed.  987. 

Service  of  summons  within  the  state  on  a 
resident  director  of  a  foreign  insurance  com- 
pany, as  provided  by  Code  Civ.  Proc.  N.  Y.  § 
432,  subd.  3,  when  the  cause  of  action  arisea 
therein,  is  a  valid  service  if  the  company  is 
doing  business  in  the  state,  and  confers  juris- 
diction on  a  federal  court  sitting  in  that  state. 
—Pennsylvania  lAimbermen's  Mut  Fire  Ins. 
Co.  V.  Meyer,  26  S.  Ct  483,  197  U.  S.  407,  49 
L.  Ed.  810. 

A  cause  of  action  founded  on  a  loss  of  the 
property  covered  by  a  policy  of  insuranoe  is- 
sued by  a  foreign  corporation  arises  within  the 
state,  within  the  meaning  of  the  provision  for 
service  of  summons  on  foreign  corporations  con- 
tained in  Code  Civ.  Proc.  N.  Y.  §  432,  subd.  3, 
where  the  property  insured  was  situated  in 
that  state,  the  loss  was  to  be  adjusted  there, 
and  the  company,  in  case  of  loss,  was  given  the 
option  of  payment  or  of  repairing  or  rebuild- 
ing.—Id. 

A  foreign  accident  insurance  company 
which  has  policies  outstanding  in  the  state, 
and  has  and  exercises  the  right  to  investigate 
loss^  thereunder,  to  examine  the  body  of  the 
deceased  insured,  and  to  adjust  and  settle  loss- 
es within  the  state,  is  doing  business  therein 
so  as  to  support  service  of  process  upon  a  local 
agent,  conformably  to  Bev.  St  Mo.  1899,  § 
7992  (Ann.  St  1906,  p.  3801),  providing  for  the 
service  of  process  in  actions  against  foreign 
insurance  companies. — Commercial  Mut  Acci- 
dent Co.  V.  Davis,  29  S.  Ct  445,  213  U.  S.  245, 
53  L.  Ed.  782. 

A  itate  may  provide,  as  has  Missouri  by 
Rev.  St  Mo.  1899,  §  7992  (Ann.  St  1906,  p. 
3801),  for  the  service  of  process  in  an  action 
against  a  foreign  insurance  company  upon  any 
person  within  the  state  who  adjusts  a  loss. 
—Id. 

The  medical  representative  of  a  foreign 
company  who  comes  into  the  state  clothed  with 
full  authority  to  adjust  a  claim  is  one  "who 
adjusts  or  settles  a  loss"  within  Rev.  St  Mo. 
1899,  §  7992  (Ann.  St  1906,  p.  3801),  provid- 
ing  for  service  of  process  on  local  agents,  al- 
though in  fact  such  loss  is  not  actually  set* 
tied.— Id. 

^=»646.  Presnmptions    and    burden     of 
p^oof. 

See  28  Cent.  Dig.  Insurance,  S9  1556.  1646-1668. 

Where  defendant  alleges,  as  a  special  de- 
fense to  a  suit  on  a  marine  policy,  that  the 
loss  was  occasioned  by  want  ot  prudence  and 
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ordinary  care,  it  is  proper  to  charge  that  the 
burden  is  on  defendant  to  show  lack  of  ordi- 
nary care  by  a  fair  preponderance  of  testi- 
mony.— Union  Ins.  Co.  v.  Smith,  124  U.  S.  405, 
8  S.  Ct.  534,  31  L.  Bd.  497. 

A  policy  provided  that  it  should  not  ex- 
tend to  any  case  of  death  or  personal  injury, 
unless  it  was  established  by  direct  and  posi- 
tive evidence  that  such  death  or  personal  in- 
jury was  caused  by  external  violence  and  ac- 
cidental means.  The  insured  was  found  dead 
with  a  pistol  bullet  through  his  heart.  Held, 
that  the  court  ^d  not  err  in  instructing  that 
the  law  would  presume  that  the  death  was  not 
caused  by  suicide,  but  would,  on  the  contrary, 
presume  that  it  was  unintentional  on  the  part 
of  the  insured,  within  the  meaning  of  the  pol- 
icy; and  that  plaintiff,  in  the  absence  of  re- 
butting evidence,  was  entitled  to  the  benefit  of 
such  presumptions.— Travellers*  Ins.  Co.  v.  Mc- 
Conkey,  127  U.  S.  661,  8  S.  Ct.  1360.  32  U  Ed. 
308. 

The  court  did  not  err  in*  charging  that  the 
jury  should  not  presume,  from  the  mere  fact  of 
the  death,  that  uie  insured  was  murdered;  but 
they  might  draw  such  inferences,  as  to  the 
cause  of  death,  as,  under  the  rules  of  evidence, 
the  facts  and  circumstances  justified. — Id. 

In  an  action  on  a  policy  of  marine  insur- 
ance issued  by  a  United  States  company,  for 
loss  by  stranding  of  a  Canadian  vessel,  navi- 
gating Canadian  waters,  between  two  Canadi- 
an ports,  it  appeared  that  the  accident  hap- 
pened wnUe  the  vessel  was  running  at  high 
speed,  in  a  fog,  and  with  a  defective  compass. 
A  Canadian  statute  provided  that  ships  should 
go  at  a -moderate  rate  of  speed  in  a  fog,  and, 
in  case  of  damage  caused  by  violation  of  the 
act,  the  damage  should  be  deemed  to  have  been 
occasioned  by  the  willful  default  of  the  person 
in  charge  of  the  ship,  unless  the  contrary  should 
be  proved.  The  policy  excepted  perils  and 
losses  that  should  be  caused  by  want  of  ordi- 
nary care  and  skill  and  seaworthiness.  Heldf 
that  the  burden  was  on  plaintiff  to  show  that 
neither  the  speed  nor  the  defective  compass 
could  have  caused  or  contributed  to  the  cause 
of  the  accident. — Richelieu  &  O.  Nav.  Co.  v. 
Boston  Marine  Ins.  Co.,  136  U.  S.  40S,  10  S. 
Ct  934,  34  L.  Dd.  398. 

In  an  action  on  a  life  policy  excepting  from 
the  risks  assumed  the  death  of  insured  by 
raidde,  it  appeared  that  in  the  proofs  of  death, 
to  the  question  whether  the  death  of  deceased 
was  caused  by  his  own  hands  or  acts,  plaintiff 
had  answered,  "See  statement  of  coroners 
physician.  Dr.  J."  That  statement  gave  "the 
immediate  caose  of  death'*  as  "shock  from 
penetrating  pistol  shot;  wound  of  head  (right 
temple) ;  mental  abberration,  superinduced  by 
chronic  headache.**  To  the  direct  question  as 
to  whether  deceased's  death  was  caused  by  his 
own  band.  Dr.  J.*8  answer  was  that  he  was 
"unable  to  make  any  further  statements  than 
above,  other  than  from  the  history.'*  It  ap- 
peared that^Dr.  J.'s  statements  were  based  on 
hearsay,  ^e/d,  that  the  burden  was  not  cast 
on  plaintiff  to  disprove  death  by  suicide. — 
Home  Ben.  Ass'n  v.  Sargent,  142  U.  S.  691, 
12  S.  Ct.  332,  35  L.  Ed.  1160,  affirming  judg- 
ment (C.  C.)  Sargent  v.  Home  Ben.  Ass'n,  35 
F.  711. 

The  burden  is  on  a  surety  in  an  action  on 
a  cashier's  bond  to  plead  and  prove  a  breach  of 
the  bank's  agreement  that  monthly  examinations 
of  the  cashier's  books  shall  be  made.— (1912) 
Title  Guaranty  &  Surety  Co.  v.  Nichols,  32  S. 
Ct  475.  224  U.  S.  346,  56  L.  Ed.  795,  affirming 
judgment  (1909)  100  P.  825,  12  Ariz.  405. 

^=»647.  Adaiasibility  of  aTidence. 

See  28   Cent.    Dig.    Insurance,   §8   1665,  1669,   1681, 
lOMTne. 


——  Insnralile  interest. 

See  28  Gent.  Dig.  Insurance,  fi  1^0. 

Defendant  issued  to  plaintiff  a  policy  of  In- 
surance on  cotton  owned  by  the  latter,  **or  held 
by  it  in  trust  or  on  commission."  In  the 
course  of  business,  when  cotton  was  delivered 
to  plaintiff  to  be  compressed,  it  gave  receipts 
therefor  to  the  owners,  who,  by  a  well-known 
custom,  delivered  them  to  one  or  other  of  two 
railroad  companies,  which  thereupon  issued 
bills  of  lading  for  the  cotton,  agreeing  to  trans- 
port it  to  given  points  after  compression  by 
plaintiff.  There  was  a  standing  agreement  (ot 
which  defendant  was  informed)  between  plain- 
tiff and  the  railroad  companies  that  the  former 
should  keep  the  cotton  insured  for  the  benefit 
of  the  latter  from  the  time  the  bills  of  lading 
were  executed..  Held,  in  an  action  on  tHe  po\- 
icjj  that,  on  taking  up  the  receipts  and  issuing 
bills  of  lading,  the  railroad  companies  acquired 
an  insurable  interest  in  the  cotton,  of  which 
parol  evidence  is  admissible. — California  Ins. 
Co.  V.  Union  Compress  Co.,  133  U,  S.  387,  10 
S.  Ct.  365,  33  L.  fid.  730. 

A  clause  in  an  insurance  policy  upon  a 
debtor's  life,  reciting  that  it  is  pajable  upon 
his  death  to  his  creditor  if  living,  if  an  admis- 
sion at  all  by  the  company  of  the  relation  of 
debtor  and  creditor,  is  an  admission  only  at 
the  date  on  which  the  policy  was  issued. — 
Crotty  V.  Union  Mut.  Life  Ins.  Co.,  144  U.  S. 
621,  12  S.  Ct  749,  36  L.  EH.  566. 


»— i  Policy  or  otheT  oontraot. 

See  28  Cent  Dig.  Insurance,  H  1678-1675. 

Kvidence  of  the  unauthorized  insertion  in 
an  insurance  policy,  on  request  of  .the  insur- 
ance agent,  of  a  provision  contrary  to  that 
w^hich  had  been  agreed  upon  between  him  and 
the  insured,  and  Evidence  of  the  agent's  assur- 
ance, in  response  to  an  inquiry  by  the  insured 
at  the  time  when  the  policy  was  delivered,  to 
the  effect  that  the  pohcy  conformed  to  their 
agreement.  Is  admissible  on  the  question  wheth- 
er the  insured  was  or  was  not  bound  by  the  in- 
serted provision,  either  on  the  ground  that  he 
had  requested  it  or  that  he  was  negligent  in 
not  reading  the  policy.  Judgment,  99  F.  856, 
40  C.  C.  A.  119,  reversed.— McMaster  v.  New 
York  Life  Ins.  Co.,  22  S.  Ct  10,  183  U.  S* 
25,  46  U  Ed.  64. 


— —  lizlsteiioe  and  eondltioA  of 
snlijeot-^atter. 

See  28  Gent   Dig.   Insurance,  S§  1678,  1679,  1683, 
1684. 

^s»654«  — —  Performanoe    or   breaoli   of 
warranty  or  conditioa. 

See   28   Cent   Dig.   Insurance,  8S  1677,  1680,  1681. 
1683-1686. 

In  an  action  on  a  life  policy,  where  the  de- 
fense was  that  assured  became  so  ii^temperate 
as  to  induce  delirium  tremens  and  forfeit  the 
policy,  testimony  of  a  witness  as  to  conversa- 
tions with  a  doctor  who  attended  the  assured 
prior  to  1875,  as  to  whether  the  assured  was 
threatened-  with  delirium  tremens  or  not,  and 
as  to  his  opinion  that  he  (the  witness)  was 
afraid  that  the  assured  was  going  to  have  de- 
lirium tremens,  is  incompetent—Northwestern 
Mut  Life  Ins.  Co.  v.  Muskegon  Nat  Bank,  122 
U.  S.  501,  7  S.  Ct  1221,  30  L  Bd.  1100. 

A  witness  mav  testify  as  to  all  the  facts 

which  he  knows  that  tend  to  establish  a  habit 

of  intemperance  in  the  assured  prior  to  1875. 

although  the  policy  was  not  taken  out  until 
1879.— Id. 

A  witness  testifying  to  all  the  facts  which 
he  knows  that  tend  to  establish  a  habit  of  in- 
temperance in  the  assured  prior  to  the  issuance 
of  a  life  policy  cannot  testify  to  his  opinion  as 
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to  the  effect  of  such  intemperance  upon  assured's 
health. — Id. 

In  an  action  on  a  policy  on  cotton,  contain- 
ing a  condition  that  it  shall  not  apply  to  any 
cotton  covered  by  a  marine  policy,  the  deposi- 
tion of  a  witness  to  the  effect  that  some  of  the 
cotton  was  covered  t)y  marine  policies  is  inad- 
missible, where  such  policies  are  not  attached  to 
the  deposition,  and  where  the  only  testimony  as 
to  the  existence  and  identity  of  such  policies  is 
hearsay. — California  Ins.  Oo.  v.  Union  Compress 
Co.,  133  U.  S.  387,  10  S.  Ot.  365,  33  L.  Ed.  730. 

In  an  action  on  a  life  insurance  policy  con- 
taining a  stipulation  that  it  should  be  void  if 
the  insured  should  become  so  far  intemperate  as 
to  impair  his  health,  or  induce  delirium  tremens, 
the  wife  of  deceased,  after  introduction  of  evi- 
dence as  to  his  intemperate  habits,  may  testify 
that  in  her  presence  a  physician,  since  deceased, 
prescribed  alcoholic  stimulants  for  deceased,  and 
that  she  prepared  them  for  him.— .^tna  Life 
Ins.  Co.  V.  Ward,  140  U.  S.  76,  11  S.  Ot,  720, 
35  L.  Ed.  371. 


— —  JdOMM  or  damage  to  propertjt 
and   cause  thereof. 

See  28  Cent  Dig.   Iniurance,  9S  1689,  1680,  1684. 

The  fact  that  a  vessel  abandoned  as  a  total 
loss  was  recovered  and  repaired  a  year  later  is 
not  '^the  best  evidence*'  that  it  was  practicable 
to  recover  and  repair  it  at  the  time  of  the  loss. 
--Orient  Mut.  Ins.  Co.  v.  Adams,  123  U.  S.  67, 
8  S.  Ct  68,  31  L.  Ed.  63. 

In  an  action  on  a  policy  issued  by  a  United 
States  insurance  company  on  a  Canadian  vessel, 
and  excepting  perils  caused  by  want  of  ordinary 
care,  skill,  and  seaworthiness,  where  the  Cana- 
dian statute  requires  that  a  lookout  shall  be 
kept  on  the  vessel,  and  provides  that  nothing  in 
the  rules  of  any  vessel  shall  exonerate  it  or  its 
owner  from  liabili^  for  failure  to  keep  such 
lookout,  evidence  as  to  the  custom  of  such  ves- 
sels not  to  keep  a  lookout  is  inadmissible.-^ 
Kichelieu  &  O.  Nav.  Co.  v.  Boston  Marine  Ins. 

Co.,  136  U.  S.  408,  10  S.  Ct.  934,  34  L.  Ed.  398. 

I 

«r—  Beatli  of  or  injury  to  per- 
son insnred  and  oanse  thereof. 

See  28  Cent.  Dig.  Insurance.  §§  1691-1693;    U  Cent. 
Dig.  Coroners,  S  28 ;   28  Cent  Dig.  Ins.  Per.  §  8. 

Upon  the  question  as  to  the  sanity  of  an  in- 
sured person  who  has  committed  suicide,  the  tes- 
.timony  of  nonprofessional  witnesses,  who  were 
acquainted  with  him,  in  respect  to  his  actions 
and  apparent  mental  condition  just  prior  to 
death,  and  their  impressions  as  to  his  sanity,  is 
admissible  evidence. — Connecticut  Mut  Life  ins. 
Co.  Y.  Lathrop,  111  U.  S.  612,  4  S.  Ct.  533,  28 
li.  Ed.  536. 

Upon  an  issue,  in  an  action  on  a  policy  of 
life  insurance,  as  to  the  insanity  of  the  insured 
at  the  time  he  took  his  own  life,  the  opinion  of  a 
nonprofessional  witness  as  to  his  mental  condi- 
tion, in  connection  with  a  statement  of  the  facts 
and  drcumstances  within  his  personal  knowl- 
edge upon  which  that  opinion  is  based,  is  com- 
petent evidence. — Id. 

In  an  action  on  a  life  policy  b^  an  assignecL 
where  the  defense  is  that  ne  feloniously  causea 
the  death  of  the  assured,  evidence  is  admissible 
to  show  that  he  previously  obtained  other  poli- 
cies on  the  life  of  his  victim  from  other  com- 
panies.— ^Mutual  Life  Ins.  Co.  of  New  York  v. 
Armstrong,  117  U.  S.  591,  6  S.  Ct  877,  29  L. 
Bd.W7. 

In  an  action  on  a  policy  of  life  insurance, 
testimony  of  a  repute  in  the  family  of  the  in- 
sured concerning  his  death  and  the  manner 
thereof  is  competent  to  rebut  any  inference  of 
a  combination  to  defraud  the  insurance  com- 
pany.—Fidelity  Mut.  Life  Ass'n  v.  Mettler,  22 
S.  Ct.  662,  185  U.  S.  308,  46  L.  Ed.  922. 


»— >  Notiee   and   proof   and    ad« 

Jnstment  of  loss. 

See  28  Cent.   Dig.    Insurance,   S§   1697,  1698,   1700- 
1706. 

A  certified  copy  of  the  protest  of  the  vessel's 
master  and  crew,  which  has  been  served  on  the 
insurer,  and  is  referred  to  by  the  insured  in 
their  proofs  of  loss,  is  admissible  in  evidence 
against  the  insured,  since  it  is  tiius  made  part 
of  the  proofs.— Kichelieu  &  O.  Nav.  Co.  v.  Bos- 
ton Marine  Ins.  Co.,  136  U.  S.  408,  10  S.  Ct. 
934,  34  L.  Ed.  398. 

Payment  or  tender  of  the  premium  in  ar- 
rears being  a  prereouisite  to  the  prosecution  of 
an  action  on  the  policy,  plaintiff's  letter  inclos- 
in^:  the  'amount  to  the  company  is  competent 
evidence  to  show  such  tender. — Hartford  I-iife 
&  Annuity  Ins.  Co.  v.  Unsell  144  U.  S.  439, 
12  S.  Ct.  671,  36  L.  Ed.  496,  affirming  judg- 
ment (C.  C.)  IJnsell  Y.  Hartford  Life  &  Annuity 
Ins.  Co.,  32  F.  443. 

^s»665,  Weislit  and  snf&oteney  of   eri- 
denee. 

See  28  Cent.  Dig.  Insurance,  8§  165S,  1707-1728. 

An  overinsurance  of  cargo,  growing  out  of 
insurance  by  a  banking  firm  to  protect  them  as 
acceptors  of  drafts  drawn  by  the  captain  on 
them  to  meet  disbursements  in  the  purchase  of 
timber,  which  composed  the  cargo,  does  not 
tend  to  establish  that  the  loss  of  the  vessel  was 
fraudulent— Merchants'  Mut.  Ins.  Co.  v.  Allen, 
121  U.  S.  67,  7  S.  Ct  821.  30  L.  Ed.  858. 

In  an  action  on  a  life  insurance  policy  recit- 
ing that  it  is  payable  upon  insured's  death  to 
his  creditor,  the  plaintifir  creditor  must  furnish 
positive  proof  of  the  fact  that  he  is  such  credi- 
tor and  of  the  amount  of  his  debt,  for  which  pur- 
pose the  recital  in  the  policy  and  the  creditor's 
statements  in  the  proofs  of  death  are  not  suffi- 
cient—Crotty  V.  Union  Mut.  Life  Ins.  Co.,  144 
U.  S.  621, 12  S.^  Ct  749.  36  L.  Ed.  566. 

It  is  not  necessary,  in  an  action  on  a  policy 
of  life  insurance,  that  the  death  of  the  insured 
be  proved  beyond  a  reasonable  doubt — Fidelity 
Mut.  Life  Ass'n  v.  Mettler,  22  S.  Ct  662,  185 
U.  S.  308,  46  L.  Ed.  922. 

^=»668.   Qnestions  for  Jnry. 

See  28  Cent.  Dig.  Insurance.  9S  1566.  1732-1770. 

The  true  meaning  and  signification  of  the 
words  "habitually  intemperate^'  in  a  policy  of 
life  insurance,  as  they  relate  to  the  customs  and 
habits  of  men  generally  in  regard  to  the  use  of 
intoxicating  drinks,  is  a  Question  addressed  rath- 
er to  the  jury  than  to  the  court ;  and  instruc- 
tions which  attempt  to  define  approximately  for 
the  jury  the  number  of  times  tiie  assured  must 
have  got  drunk  or  had  a  spree,  or  how  closely 
such  excesses  must  have  succeeded  each  other, 
to  constitute  him  an  "habitual  drunkard,"  and 
thus  avoid  or  forfeit  the  polic^r,  are  rightly  re- 
fused.— Northwestern  Mut  Life  Ins.  Co.  ▼. 
Muskegon  Nat  Bank,  122  U.  S.  501,  7  S.  Ct. 
1221,  30  L.  Ed.  1100. 

A  life  policv  provided  that  it  should  be  roid 
if  the  insured  *  shall  become  so  far  intemperate 
as  to  impair  health,  or  incsuce  delirium  tre- 
mens." The  court  charged  that  the  impairment 
of  health  was  not  the  indisposition  arising  from 
a  drunken  debauch,  but  such  as  arose  from  such 
frequency  of  use  ks  indicated  an  injurious  ad- 
dition to  the  practice.  Held,  that  it  was  for  the 
jury  to  detide  if  the  death  of  the  insured  was 
caused  by  excessive  use  of  stimulants. — ^^tna 
Life  Ins.  Co.  v.  Davey,  123  U.  S.  739,  8  S.  Ct 
331,  31  L.  Ed.  315. 

It  is  a  question  for  the  jury  to  determine 
whether  the  master  of  a  tug  is  negligent  in  al- 
lowing it  to  be  towed  past  two  ports  of  repair' 
after  it  has  been  injured,  and  whether  the  con- 
dition of  the  vessel  was  the  cause  of  her  ulti- 
mate loss. — Union  Ins.  Co.  v.  Smith,  124  U.  S. 
405,  8  S.  Ct  534,  31  L.  Ed.  497. 
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On  the  question  of  defendant's  acceptance 
of  plaintifrs  abandonment  of  the  vessel,  the  evi- 
dence was  that  defendant,  in  reply  to  a  request 
from  the  master  of  the  vessel  for  assistance, 
sent  a  wrecking  expedition  to  rescue  it,  which 
reached  the  vessel  the  day  before^  notice  of  aban- 
donment was  telegraphed  defendant  The  pol- 
icy provided  that  acts  of  the  insurer  in  saving 
the  vessel  in  case  of  disaster  should  not  be  con- 
sidered an  acceptance  of  an  abandonment,  nor 
as  affirming  or  denying  any  liability  under  the 
policy,  and  that  in  case  the  insured  failed  to 
make  all  effort  to  save  the  vessel,  the  insurer 
might  interpose  and  recover  it.  The  vessel  was 
towed  by  the  wrecking  party  to  a  dock,  and  re- 
paired, but  the  evidence  was  conflicting  as  to 
who  ordered  such  repairs.  Hela,  that  the  ques- 
tion whether  there  was  a  constructive  accept- 
ance by  defendant  of  the  abandonment  was  for 
the  jury. — ^Richelieu  &  O.  Nav.  Oo.  v.  Boston 
Marine  Ins.  Co.,  136  U.  S.  408.  10  S.  Gt.  934, 
34  li.  Bd.  398. 

The  constitution  and  by-laws  of  a  mutual 
life  association  provided  that  the  mortuary  as- 
sessments upon  the  members  should  be  made 
the  first  weekdays  of  February,  April,  June, 
August,  October,  and  December,  for  such  sum 
as  Was  suflldent  to  meet  tlie  existing  claims 
by  death;  that  a  member  failing  to  receive  a 
nodoe  of  kn  assessment  should  notify  th^  home 
oflSce  of  that  fact;  and  that  a  failure  to  pay 
the  assessment  within  30  days  from  the  dates 
thereof  should  work  a  forfeiture  of  member^ 
ship;  but  that  a  delinquent  member  might  be 
reinstated  within  one  year  upon  good  cause 
shown,  satisfactory  evidence  of  good  health,  and 
payment  of  all  back  dues.  PlaintiiTs  certificate 
stipulated  that  it  was  subject  to  the  constitu- 
tion and  by-laws,  and  provided  that  "a  notice 
addressed  to  a  member  at  his  post-office  ad- 
dress, as  appearing  upon  tiie  books  of  the  as- 
sociation, *  *  *  shall  be  deemed  a  suffi- 
cient notice."  The  certificate  was  to  become 
Toid  if  any  of  the  payments  provided  for  were 
not  made  "when  due."  The  holder  of  a  certifi- 
cate failed  to  pay  a  June  assessment  for  more 
than  30  days,  ana  plaintiff,  the  beneficiary,  aver- 
red that  no  notice  was  mailed  or  receivea,  while 
defendant  alleged  that  it  was.  Held,  that  if 
no  notice  was  mailed  the  certificate  was  not 
forfeited,  and  that  the  question  whether  the 
notice  was  mailed  or  not  was  properly  submit- 
ted to  the  jury,  under  an  instruction  that,  if  it 
was,  they  must  find  for  defendant.— Mutual 
Reserve  Fund  Life  Ass'n  v.  Hamlin,  139  U.  S. 
297,  11  S.  Ct.  614,  35  L.  Ed.  167. 

The  jury  cannot  be  permitted  to  pass  on  the 
question  of  actual  total  loss  on  a  marine  policy, 
when  a  large  part  of  the  goods  reach  their  des- 
tination in  specie,  and  a  substantial  part  of 
them  are  wholly  uninjured.  Judgment  82  F. 
296,  27  C.  C.  A.  134,  affirmed.— Washburn  & 
Moen  Mfg.  Co.  v.  Reliance  Marine  Ins.  Co..  21 
S.  Ct.  1,  179  U.  S.  1,  45  L.  Ed.  49. 

Notice  that  a  bank  official  was  a  defaulter, 
idven  the  surety  company  on  his  bond  within 
from  10  to  17  days  after  the  first  discovery  of 
the  default,' cannot  be  said,  as  a  matter  of  law, 
not  to  have  been  given  as  soon  as  reasonably 
practicable.  Judgment  108  F.  599,  43  C.  C. 
A,  331,  affirmed.— Fidelity  &  Deposit  Co.  of 
Maryland  v.  Courtney,  22  S.  Ct  Sfe,  186  U.  S. 
342.  46  L.  Ed.  1193. 

The  question  whether  reasonably  proper 
monthly  examinations  of  a  cashier's  books  were 
made  held  for  the  jury  under  the  evidence.— 
(1912)  Title  Guaranty  &  Surety  Co.  v.  Nichols, 
32  S.  Ct  475,  224  U.  S.  346,  56  L.  Ed.  795, 
affirming  judgment  (1909)  100  P.  825,  12  Ariz. 
405. 

The  good  faith  of  a  bank  in  certifying  in 
contemplation  of  the  renewal  of  the  cashier's 
bond  that  its  accounts  have  just  been  examin- 
ed and  found  correct  is  a  question  for  the  jury 
in  an  action  on  the  new  bond. — Id. 


^=»660.  Instmotioiui. 

See  28  Cent.  Dig.  Insurance,  §S  1666,  1771-178i. 

In  an  action  on  an  accident  policy,  the  com- 
plaint alleged  that  the  assuifed  died  from  "a 
stricture  of  the  duodenum,^  produced  by  the 
accident  The  court  refused  to  charge  that,  if 
the  jury  found  that  he  did  not  die  from  duode- 
nitis, they  should  find  for  defendant,  **except 
as  contained  in  the  general  charge."  In  the 
p^eneral  charge  the  court  laid  before  the  jury  the 
issue  as  to  the  constriction  or  occlusion  of  the 
duodenum,  and  charged  that  the  jury  must  weigh 
the  conflicting  claims  in  regard  thereto,  and 
that  if  deceased  received  an  injury  which  direct- 
ly produced  duodenitis  and  thereby  caused  death, 
the  injury  was  the  proximate  cause  of  death. 
Held,  that  a  contention  that  the  case  was  not  re- 
stricted to  the  issue  made  by  the  pleadings  could 
not  be  sustained.— United  States  Mut.  Ace. 
Ass'n  V.  Barry,  131  U.  S.  100.  9  S.  Ct  755,  33 
L.  Ed.  60,  affirming  (0.  C^  Barry  v.  United 
States  Mut.  Ace.  Ass'n,  23  F.  712. 

In  an  action  on  a  life  insurance  policy  con- 
taining a  stipulation  that  it  should  be  void  if 
the  insured  should  become  so  far  intemperate  as 
to  impair  his  health,  or  induce  delirium  tremens, 
the  court  charged:  **If  impairment  of  health  is 
caused  by  or  followed  his  intemperance,  then  the 
degree  of  intemperance  which  has  been  forbid- 
den by  this  condition  has  been  reached.  Thus 
you  will  i)erceive  that  if  a  single  debauch,  last- 
ing for  a  period  of  a  few  days,  or  it  may  be  a 
single  day  only,  results  in  impairment  of  health, 
it  will  be  clearly  that  intemperance  which  is 
positively  forbidden."  Held,  that  an  additional 
instruction  for  defendant,  that  it  was  not  neces- 
sary that  the  assured's  health  should  be  impair- 
ed to  the  extent  of  causing  his  death,  was  prop- 
erly refused.— JEtna  life  Ins.  Co.  v.  Ward,  140 
U.  S.  76,  11  S.  Ct.  720,  35  L.  Ed.  371. 

It  is  not  error  to  refuse  to  charge,  as  to  the 
cause  of  a  death,  that  the  family  physician's 
certificate  of  death,  adhered  to  by  him  in  his 
testimony,  is  prima  fade  evidence  that  deceas- 
ed came  to  his  death  as  therein  set  forth,  and 
to  charge  instead  that  it  is  entitled  to  the 
weight  which  the  jury  would  give  an  opinion  of 
a  learned  physician,  who  saw  deceased  shortly 
before  his  death,  and  had  personal  knowledge 
of  him  for  some  time  before. — Id. 

Evidence  that  the  insured  in  a  policy  of 
insurance  dated  in  October.  1896,  was  behind 
in  his  payment  on  his  land,  and  that  forfei- 
tures were  entered  in  February,  1897,  and  that 
he  was  in  the  employ  of  a  photographer  for 
two  or  three  months  in  the  summer  of  1896,. 
does  not  require  the  giving  of  a  requested  in- 
struction in  an  action  on  such  policy  that  if 
at  the  time  of  making  the  application  the  in- 
sured was  not,  as  stated  therein,  a  farmer  and 
real  estate  agent,  there  can  be  no  recovery.- 
Fidelity  Mut.  Life  Ass'n  v.  Mettler,  22  S.  Ct. 
662, 185  U.  S.  308,  46  L.  Ed.  922. 

An  instruction,  in  an  action  on  a  policy  of 
life  insurance,  in  which  the  death  of  the  in- 
sured is  in  issue,  that  his  continued  absence 
without  being  heard  from  by  his  relatives  and 
friends  should  be  given  due  weight,  is  not  ob- 
jectionable, where  the  jury  are  not  left  to 
infer  death  from  the  mere  fact  of  disappear- 
ance, but  are  specifically  told  that  that  is  not 
in  itself  sufficient,  and  that  all  the  facts  and 
circumstances  must  be  considered. — Id. 

An  instruction,  in  an  action  on  a  policy, 
that  if  the  jury  believe,  from  the  evidence 
tending  to  show  that  the  insured  had  been  seen 
on  two  occasions  and  at  two  places  since  the 
date  of  his  alleged  disappearance,  that  he  was 
seen  by  the  witnesses-  who  so  testified,  they 
must  find  for  defendant,  is  not  open  to  the  ob- 
jection that  the  jury  may  suppose  that  they 
are  instructed  that  they  must  be  satisfied  that 
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the  inBured  had  been  seen  by  both  witnesses 
or  on  two  occasions. — Id. 

A  requested  instruction,  in  an  action  on  a 
policy  of  life  insurance,  that,  unless  the  jury 
believe  from  the  evidence  that  the  Insured  when 
last  seen  was  in  such  a  position  of  peril  that 
it  is  more  probable  that  he  then  and  there  lost 
his  life  than  that  he  extricated  himself  from 
such  perilous  position  alive,  they  must  find  for 
the  defendant,  is  properly  refused,  where  there 
is  no  evidence  that  the  insured  was  in  a  posi- 
tion of  peril  when  last  seen,  although  there  is 
evidence  tending  to  show  that  he  probably  fell 
into  a  river,  and  so  came  in  contact  with  a 
specific  peril,  and  there  is  evidence  regarding 
the  depth,  rapidi^,  and  quicksands  of  the  river. 
— ^Id. 

#=»674.  Appeal  and  error. 

See  28  Cent  Dig.  Insurance,  S9  1796-1804. 

On  an  issue  as  to  the  insanity  of  a  i^erson 
who  had  committed  suicide,  the  admission  in 
evidence  of  a  conversation  between  two  non- 
professional witnesses,  on  an  occasion  when  they 
saw  the  deceased,  a  very  few  hours  before  his 
death,  showing  the  expression  of  an  opinion 
as  to  his  condition,  the  same  as  that  to  which 
they  testified,  is  not  prejudicial  error.— Con- 
necticut Mut.  Life  Ins.  Co.  v.  Lathrop,  111  U. 
S.  612,  4  S.  Ct  633,  28  L.  Ed.  536. 

XIX.  REIirSURAHCE. 

^s»677.  Tlie  contraot  in  s^neral. 

See  28  Cent  Dig.  Insurance.  S9  1810-1812,  1818,  1819. 

#=»679.  — -  Constmetion  and  operation. 

Bee  28  Cent  Dig.  Insurance,  §|  18U,  1812,  1818,  1819. 

A  local  usage  of  New  Orleans  not  to  rein- 
sure the  whole  amount  of  the  original  insurance 
cannot  affect  parties  to  a  contract  made  in  Phil- 
adelphia.—Insurance  Co.  of  North  America  v. 
Hibemia  Ins.  Co.,  140  U.  S.  665,  11  S.  Ct  909, 
85  L.  Ed.  517. 

^=9682.  AToidanee  or  forfeiture  of  eom- 
traet. 

See  28  Cent  Dig.  Insuranee,  f|  1814,  1815. 

Where  there  were  two  concurrent  charters 
on  the  ship,  both  in  force  during  the  one  voy- 
age, in  the  course  of  which  she  was  losf,  and 
the  first  charter  covered  a  fuU  cargo,  and  no 
additional  freight  could  be  simultaneously  earn- 
ed under  the  second,  because  no  part  of  the  car- 
go contemplated  by  it  could  be  on  board  till  aft- 
er the  voyage  under  the  first  charter  had  been 
completed,  a  knowledge  of  the  risk  taken  by  the 
insurer  must  be  brought  home  to  the  reinsarer, 
and  its  concealment  avoids  the  policy  of  rein- 
surance, if  actually  intended  to  cover  the  risk 
for  which  the  claim  is  made.— Sun  Mut  Ins.  Co. 
▼.  Ocean  Ins,  Co.,  107  U.  S.  486,  1  S.  Ct.  582, 
27  L.  Ed.  337. 

Plaintiff  issued  to  defendant  an  open  policy 
of  reinsurance  indorsed,  **To  apply  to  the  ex- 
cess which  the  said  company  may  have  in  all 
their  various  policies  over  $50,000.  and  to  apply 
pro  rata  with  all  reinsurance  policies  on  same 
excess,  but  not  to  exceed  |10,000."  Held,  that 
defendant,  having  reinsured  with  plaintiff  the 
excess  of  its  risks  over  |50,000,  bad  the  right 
to  reinsure  the  |50,000,  with  other  companies. 
It  was  not  bound  itself  to  carry  $50,000.— Insur- 
ance Co.  of  North  America  v.  Hibemia  Ins. 
Co.,  140  U.  S.  565,  11  S.  Ct.  909,  35  L.  Ed. 
617. 

^s>686.  Actions    om    contracts   of    rein- 
surance. 

See  28  Cent  Dig.  Insurance,  9  1823. 

Reinsured  is  not  bound  to  pay  the  loss  be- 
fore enforcing  its  claim  assinst  the  reinsurer  be- 
cause the  compact  provides  that  losses,  if  any 
shall  be  payable  pro  rata  with,  in  the  same  man- 
ner, and  upon  the  same  terms  and  conditions  as 


paid  bv  the  reinsured  under  the  contracts  re- 
insured; tnat,  in  no  eyent,  shall  the  reinsurer 
be  liable  for  an  amount  in  excess  of  a  ratable 
proportion  of  the  sum  actually  paid  to  the  in- 
sured by  the  reinsured  under  the  original  con- 
tracts of  insurance,  after  deducting  therefrom 
any  and  all  liability  of  other  reinsurers;  and 
that  reinsured  shall  forward  to  the  reinsurer  a 
statement  of  the  date  and  probable  amount  of 
loss,  and,  after  having  adjusted  such  loss,  shall 
forward  the  proofs  and  a  copy  of  the  original 
receipt  taken  on  pavment  of  such  loss.  Judg- 
ment Allemannia  Fire  Ins.  Co.  V.  Fireman^a 
Ins.  Co.  of  Baltimore  (1906)  28  App.  D.  C. 
330,  14  L.  R.  A.  (N.  S.)  1049.  affirmed.— Alle- 
mannia Fire  Insurance  Co.  of  Pittsburg,  Pa., 
V.  Firemen's  Ins.  Co.  of  Baltimore,  28  8.  Ct. 
544,  209  U.  S.  326,  62  L.  Ed.  815,  14  Ann. 
Cas.  948. 

XX.   MUTUAIi   BENEFIT   INSURANCE. 

Appellate   Jurisdiction   of  supreme   court,    see 

Courts,  «=s»394(l). 
Injunction  against  use  of  same  name,  see  Iifc- 

junction,  #s»113. 

(A)  CORPORATIONS  AND  ASSOCIA- 

TIONS. 

Due  process  of  law,  see  Constitutional  Law, 

^5p277. 
Elaual    protection   of  laws,   see   Constitutional 

Law,  «s»211. 
Impairing  obligation  of  contract,  see  Constito* 

tional  Law,  ^=s>126. 

^s»700.  Inaolveiaey  and  dissolnttoa* 

See  28  Cent  Dig.  Insurance,  H  1840-1847. 

^=:>705.  — ->  Consolidation. 

eee  28  Cent.  Dig.  Insurance,  8  1840. 

Member  of  voluntary  unincorporated  benevo- 
lent association,  successor  of  a  corporation,  be- 
came on  incorporation  under  Act  June  29,  1894. 
a  member  of  tbe  new  corporation  by  virtue  of 
bis  assent  to  section  3  of  that  act. — Supreme 
Lodge  K.  of  P.  V.  Mims.  36  S.  Ct  702,  241 
U.  S.  574,  60  U  Ed.  1179,  reversing  judgment 
(Tex.  Civ.  App.)  167  S.  W.  835. 

(B)  THB  CONTRACT  IN  QENERAL. 

^=»717«  Constitntion«  "by-laws,  or  raloa 
as  pitft  of  oontraet. 

See  28  Cent  Dig.  Insurance,  8S  1854,  1856. 

^=:>710.  ....  Snbse^uont     pvoTlsiona     9r 
amendments. 

See  28  Cent  Dig.  Insurance,  8  1856. 

Tbe  power  of  a  Massachusetts  mutual 
benefit  society  under  its  charter  and  by-laws 
to  amend  such  by-laws  so  as  to  increase  its 
assessment  rates,  and  the  rights  and  duties  of 
the  members  of  a  New  York  subordinate  coun- 
cil with  respect  to  such  increase,  are  to  be  de- 
termined by  the  Massachusetts  law.  under 
which,  as  construed  by  a  judgment  of  the  high- 
est court  oi  that  state,  such  amendment  is 
valid  and  violates  no  contract  rights  of  the  cer- 
tificate holder. — Supreme  Council  of  the  Royal 
Aicannm  v.  Green,  35  S.  Ct  724,  237  U.  S. 
531,  59  L.  Ed.  1089,  L.  R.  A.  1916A,  771,  re- 
versing 100  N.  E.  411,  206  N.  Y.  591 ;  129  N. 
Y.  S.  791,  144  App.  Div.  761. 

Rights  of  a  fraternal  order  under  Charter 
June  29,  1894,  I  4,  to  amend  its  constitution  at 
pleasure,  extend  to  an  increase  in  insurance 
rates.—Supreme  Lodge  K.  of  P.  v.  Mims,  36 
S.  Ct  702,  241  U.  «.  574,  60  L.  Ed.  1179,  re- 
versing judgment  (Tex.  Civ.  App.)  167  S.  W. 
835. 

Benevolent  order  having  power  to  amend  its 
constitution  may  raise  its  rates  notwithstanding 
clause  in  its  laws  that  monthly  payments  bf  a 
member  of  the  endowment  rank  shall  continue 
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the  same  as  long  aa  hla  membenihip  continues. 
-Id, 

Aaaiimption  under  Act  June  29, 1894,  {  3,  in- 
Testing  fraternal  order  incorporated  by  that  act 
with  all  claims,  etc.,  existing  for  or  against  un- 
incoiporated  association,  of  an  eztstinj:  insur- 
ance contract,  is  not  an  assumption .  of  a  con- 
tract for  immutable  assessments  where  old  and 
new  organizations  possessed  power  to  amend 
their  lawa.— Id. 

(C)  DUES  AND  ASSESSMENTS. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  28  Cent  Dig.  Insurance^  8^  1878-1888.] 

(D)  FORFEITURE  OR  SUSPENSION. 

^»749.   Nonpayment  of  dnes  or  assess- 
ments. 

See  18  Cent.  Dig.  Insurance,  H  1896-1906. 

^9751.  ...-.  Notice  of  time  for  payment. 

See  28  Cent  Dig.  Insurance,  ||  1897-1902. 

The  constitution  and  by-laws  of  a  mutual 
life  association  pifovided  that  the  mortuary  as- 
sessments upon  the  members  should  be  made 
the  first  weekdays  of  February,  April,  June, 
August,  October,  and  December,  for  such  sum 
as  was  suifficient  to  meet  the  existing  claims 
by  death,  and  that  a  member  failing  to  receive 
a  notice  of  an  assessment  should  notify  the 
home  office  of  that  fact;  and  that  a  failure  to 
pay  the  assessment  within  30  days  from  the 
dates  thereof  should  work  a  forfeiture  of  mem- 
bership, but  that  a  delinquent  member  might 
be  reinstated  within  one  year  upon  good  cause 
shown,  satisfactory  evidence  of  good  health, 
and  payment  of  all  back  dues.  Plaintiff's  cer- 
tificate stipulated  that  it  was  subject  to  the 
constitution  and  by-laws,  and  provided  that 
*'a  notice  addressed  to  a  member  at  his  post- 
office  address,  as  appearing  upon  the  books  of 
the  association,  •  •  •  shall  be  deemed  a  suf- 
ficient notice."  The  certificate  was  to  become 
void  if  any  of  the  payments  provided  for  were 
not  made  *'when  due.*'  The  holder  of  a  certif- 
icate failed  to  pay  a  June  assessment  for  more 
than  30  days,  and  plaintiff,  the  beneficiary, 
averred  that  no  notice  was  mailed  or  received, 
while  defendant  alleged  that  it  was.  Held, 
that  if  no  notice  was  mailed  the  certificate 
was  not  forfeited. — Mutual  Reserve  Fund  Life 
Ass'n  V.  Hamlin,  139  U.  a  297,  U  S.  Gt  614, 
35  L.  Ed.  167. 

^=»753«  -»»  SuAeieney    of    payment    or 
tender    to    prevent    f orfeltnre« 
See  28  Cent.  Dig.  Insurance,  ||  1908,  1906. 

The  failure  of  the  secretary  of  a  local  sub- 
ordinate branch  or  section  of  the  Knights  of 
Pythias  to  transmit  to  the  general  board  of 
control,  within  the  time  specified  by  the  general 
laws  of  said  order,  moneys  paid  to  him  in  due 
time  by  a  member,  will  not  be  ground  for  for- 
feiture of  the  poUcy  of  such  member,  nnce  the 
secretary's  negligence  is  not  chargeable  to  the 
member,  but  is  that  of  an  agent  of  the  order, 
notwithstanding  a  provision  in  the  general  laws 
of  the  order  to  the  effect  that  he  is  to  be  re- 
garded as  the  agent  of  the  member,  and  not  of 
the  order,  where  the  general  laws  also  re- 
quire the  member  to  pay  dues  to  such  secre- 
tary only,  and  provide  that  the  secretary  shall 
transmit  immeaiately  after  the  10th  of  each 
month  all  moneys  collected  by  him.  and  that 
the  local  branch  shall  be  responsible  to  the 
board  of  control  for  all  such  moneys  collected 
tv  the  secretary.  Judgment  89  F.  160,  32  G. 
C.  A.  182,  affirmed.— Supreme  Lodge  K.  of  P. 
V.  Withers,  20  S.  Ct.  611^  177  U.  S.  260,  44  L. 
Ed.  762. 


^s»*3'55.  Estoppel     or    ^iraiTer     affootlnc 
right  of  forfeiture. 

See  28  Cent.  Dig.  Insurance,  (8  1907-19K. 

The  endowment  rank,  or  insurance  departs 
ment,  of  the  Knights  of  Pytiiias,  is  separate 
from  the  lodge,  and  entirely  subject  to  a  board 
of  control,  which  has  power  to  make  regulations, 
and  to  hear  and  determine  all  appeals.  Under 
the  authority  given,  the  board  enacted  that, 
when  a  member  of  the  endowment  rank  became 
in  arrears  to  his  lodge  for  an  amount  equiva- 
lent to  one  vear's  dues,  he  should  forfeit  his 
membership  in  the  rank,  and  his  endowment 
certificate  should  be  v(Hd.  Thereafter  a  mem- 
ber of  the  rank  died,  who  owed  more  than  one 
vear's  dues,  but  had  not  been  suspended  by  his 
lodge,  and  whose  assessment  had  been  regular- 
ly received  by  the  rank,  owing  to  the  failure 
of  the  officer  of  such  member's  lodge  to  notify 
the  rank  that  his  dues  were  unpaid.  HM, 
that  a  ruling  made  by  the  board  on  these  facts, 
that  the  certificate  of  the  member  had  not  be- 
come void,  was  binding  upon  the  association  in 
a  subsequent  case  involving  the  same  facts. — 
Supreme  Lodge  K.  of  P.  of  the  World  v.  Kalin- 
ski.  163  U.  S.  289,  16  S.  Ct  1047,  41  L.  Ed. 
163,  affirming  judgment  57  F.  348,  6  G.  G.  A. 
373. 

Where,  by  the  laws  of  a  beneficial  associa- 
tion, the  failure  of  a  member  to  pay  his  dues 
to  his  lodge  forfeits  his  rights,  under  a  certifi- 
cate in  the  endowment  rank  of  the  association, 
and  the  rules  of  tiie  order  require  the  officers 
of  the  lodge  to  notify  the  secretary  of  such  rank 
of  the  nonpayment  of  lodge  dues  by  a  member, 
so  that  this  forfeiture  may  be  enforced,  a  fail- 
ure by  the  lodge  officers  to  give  such  notice  is 
imputable  to  the  association,  and  it  cannot  al- 
lege such  failure  as  a  reason  why  the  receipt 
by  the  enaowment  rank  of  the  assessments  due 
it  by  the  member  should  not  be  coUsidered  a 
waiver  of  the  forfeiture  of  his  rights  as  a  mem- 
ber of  the  rank. — ^Id. 

^=»758.  Reinstatement. 

Bee  28  Cent  Dig.  Insurance,  |8  1920-192S. 

^=»750.  — —  Risl&t  in  general. 

See  28  Cent  Dig.  Inenranee,  IS  1920,  192L 

The  fact  that  after  an  association  had  re- 
fused to  receive  payment  of  past-due  assess- 
ment, and  of  subsequent  assessments  as  they 
became  due,  application  was  made  in  the  name 
of  the  insured  for  reinstatement  to  member- 
ship, cannot  be  regarded  as  a  waiver  of  his 
rights  as  a  member,  when  in  fact  his  member- 
ship was  not  forfeited  by  his  failure  to  pay  an 
assessment,  of  which  no  notice  was  mailed  him. 
— Mutual  Reserve  Fund  Life  Ass'n  v.  Hamlin, 
139  U.  S.  297^  11  8.  Ot.  614,  35  U  Bd.  167. 


(B)  BENEFICIARIES  AND  BENEFITS. 

Sbe  28  Cent  Dig.  Insurance,  81  1928-1986. 

Impairing   obligation   of  contract,-   see   Consti- 
tutional Law,  ^=>165. 

(F)  ACTIONS  FOR  BENEFITS. 

See  28  Cent.  Dig.  Insurance,  H  1986-2016. 

Impairing  obligation  of  contract,  see  C<«stitu- 
tional  JLiaw,  «=»166. 


INSURRECTION. 


See  28  Cent  Dig.  Insurrection. 
See  War. 
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INTENT. 

Affecting  wr  element  of  partUmlar  oot$  or  iran$' 

ootionM, 

Bankruptcy.  ^»166,  180. 

Banks  and  jBanking,  ^=>257. 

Customs  Duties,  ^=»133. 

Domicile,  ^s>4. 

Fraudulent  Conveyances,  ^=>63,  64,  156-159, 

282,  298. 
libel  and  Slander,  ^=»2. 
Partnership,  ^=s>17. 


Statutes,  ^s»18(>-188. 

Trade-Marks  and  Trade-Names,  ^=:»5Sii 

Element  of  offeneee. 
See- 
Banks  and  Banking,  #s»256. 
Conspiracy,  ^=>43. 
Criminal  Law,  «=>153,  371,  390. 
Customs  Duties,  ^=»122. 
Elections,   ^=s>318. 
Homicide,  V8»9,  128,  156-158,  286b 


INtEREST. 


Scope-Note. 

[INCLUDES  compensation  for  use,  forbearance,  or  detection  of  money,  and  rights  and 
liabilities  in  respect  thereof  in  general ;  rate  fixed  by  parties  or  allowed  by  law ;  and  mode 
of  computation. 

[For  related  matters  undsr  other  topics,  see  cross -referenoes  after  anaiysisj 

Analysis. 

I.  'Rights  and  Liabilities  in  General. 

^=s>4.  Contracts  for  interest. 

7.  Implied  contracts. 

12.  Money  wrongfully  obtained,  held,  or  used. 

17.  Coupons  and  installments  of  interest. 
22.  Judgments. 
26.  Waiver. 

II.  Rate. 

^=s>28.  What  law  governs. 

30.  Changes  in  statutory  rate.  « 

81.  Liabilities  subject  to  statutory  rate. 

32.  Stipulations  as  to  rate. 

33.  Power  to  contract.  v 

36.  Construction  and  operation. 

38.  On  judgments.  ' 

III.  Time  and  Computation. 

^s»39.  Time  from  which  interest  runs  in  generaL 

46.  Demand  for  payment  of  principal. 

47.  Commencement  of  action. 

48.  Suspension. 

49.  In  general. 

63.  Appeal  or  other  proceedings  for  review. 

IV.  Recovery. 

^=>62.  Interest  as  distinct  cause  of  action. 
67.  Evidence. 

Cross-References. 

See  Usury. 

Amount  in  controversy  affecting  jurisdiction  on 

appeal,  see  Appeal  and  Error,  ^=»54,  58. 
Appellate  jurisdiction  of  suit  involving  consti- 
tutionality  of  usury   laws,   see   Courts,   ^=> 

394(10). 
Application  of  proceeds  of  secured  claims  against 

bankrupt,  see  Bankruptcy,  ^=»323. 
Element  of  compensation   for  appropriation  of 

land  for  public  use,  see  Eminent  Domain, 

148. 
Element  of  damages, 

Carriers,  ^=>124. 


Element  of  damages, 
Collision,  ^=s»130. 
Damages,  ^=>208. 
Trover  and  Conversion,  ^=»53. 

Obligation  of  contracts,  see  Constitutional  Law, 
<S=s>145. 

Payment  as  removing  bar  of  statute  of  limita- 
tion, see  Limitation  of  Actions,  ^S9l55. 

State    laws    as    governing    federal   courts,    see 
Courts,  ^=>363. 

Tender  as  affecting  right  to  interest,  see  Inter- 
est, «s»13. 
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lAaUliiie9  of  pariicuUr  elas$e$  of  poriont. 

See- 
Ambassadors  and  Consuls,  ^=»5, 
Executors  and  Administrators,  ^s^KH. 
Taxation,  ^=:>528. 
United  States,  ^=s»67,  75. 

On  particular  cHasses  of  liahUiiie$, 
See- 
Admiralty,  ^=»54. 
Appeal  and  Error,  ^s»1206. 
Assignments  for  Benefit  of  Creditors,  ^s»317. 
Banks  and  Banking:,  ^=»248,  270,  281. 
Corporations,  ^=:»5S4. 
District  of  Columbia,  ^=>a2,  35. 
Executors  and  Administrators,  ^=»101. 
diunicipal  Corporations,  ^=:>901. 


See- 
Receivers,  ^=»168. 
Treaties.  ^=s>13. 
United  States.  ^s>51,  110,  144. 
Vendor  and  rurchaser,  ^s»172. 

Pecuniarff  mtereni  in  partieular  tuhieoPmatter, 

See- 
Appeal  and  Error,  ^=»150. 
Carriers,  ^^=»25.  v 

Evidence,  «=5>221,  222. 
Executors  and  Administrators,  ^s»115. 
Insurance.  ^=>115-121. 
Judges,  ^=»41-43. 
Principal  and  Agent,  ^=»00. 
Trusts,  ^=9231. 
Witnesses,  ^ss>S7-llQ. 


1.  BIGHTS  AND  T.TABITJTIES  IK 
QEflERATi. 

Due  process  of  law,  see  Constitational  Law, 

^=>315. 
Equal   protection   of  laws,   see   Constitutional 

Law,  ^=»242. 
Impairing  obligation  of  judgment  by  changing 

rate,  see  Constitutional  Law,  ^=9l58. 
Interest  on  judgment  in  suit  for  colli^on,  see 

Collision,  ^=9151. 

^s»4.   Contracts  for  interest. 

See  »  Cent.  Dig.  Interest.  8i  11-19. 

^»7.  ^—  Implied  contracts. 

See  »  Cent.  Dig.  Interest,  81  17-ld;    16  Cent.  Dig. 
Cast.  A  U.  f  89. 

Where  one  buys  a  litigated  mining  claim 
from  one  of  the  claimants,  and  agrees  to  pay  the 
price  into  court  at  the  end  of  a  year  if  the  suit 
he  not  then  determined,  he  is  liable,  if  in  posses- 
sion of  the  mine  and  working  it,  for  interest  aft- 
er the  time  fixed  for  payment,  though  the  agree- 
ment does  not  mention  interest. — Crescent  Min. 
Co.  V.  Wasatch  Min.  Co..  151  U.  S.  317,  14  S. 
(X  348,  38  L.  Ed.  177,  afBrming  decree  Wasatch 
ilin.  Co.  V.  Crescent  Min.  Co.,  7  Utah,  8,  24  P. 
586. 

Sale  of  supplies  on  30  days'  credit  imports, 
in  Virginia,  an  implied  promise  to  pay  interest 
after  that  date  on  the  debt— American  Iron  & 
Steel  Mfg.  Co.  y.  Seaboard  Air  Line  Ry.,  34  S. 
CL  602,  233  U.  S.  261,  58  L.  Ed.  940. 


^— •  Money  wrongfully  obtained, 
held,  or  need. 

See  99  Cent.  Dig.  Interest,  |  29. 

One  who  obtains  possession  of  and  converts 
to  his  own  use  the  estate  of  a  deceased  person, 
excluding  the  surviving  administrator  from  any 
control,  is  chargeable,  on  a  recovery  of  the  es- 
tate from  him  by  the  administrator,  with  in- 
terest on  the  amount  thereol  41  P.  529,  7  N. 
M.  666,  affirmed.— Harrison  v.  Perea,  18  S.  Ct. 
129,  168  U.  S.  311,  42  L.  Bd.  478. 

^»17.   Conpons  and  inetallmente  of  in- 
terest. 

Se«  29  Cent«  Dig.  Interest,  i§  80,  81. 

Interest  coupons  bear  interest  from  maturl- 
of  the  coupons.— City  of  Cairo  v.  Zane,  149 
.  a  122,  13  S.  Ct.  803,  37  L.  Ed.  673. 


». 


^=»22.  JndKntemta. 

See  29  Cent.  Dig.  Interest,  §8  48-68;    6  Cent  Dig. 
Atty.  A  C.  9  360. 

Rev.  St.  $  966,  allowing  interest  on  judg- 
ments recovered  in  the  federal  courts  When  such 
interest  is  allowed  by  the  laws  of  the  state  in 
which  the  court  is  held,  has  no  application  to 
the  District  of  Columbia.— Washington  &  G.  R. 


Co.  V.  Tobriner,  147  U.  S.  571,  13  S.  Ct  557, 
37  L.  Ed.  284. 

Rev.  St  D.  C.  |§  713-717,  being  acts  to 
amend  the  usury  laws  of  the  District  of  Colum- 
bia, only  changed  the  rate  of  interest,  and  pre- 
scribed the  consequences  of  transgression,  and 
did  not  make  judgments  and  decrees  bear  inter- 
est in  the  future,  if  they  did  not  in  the  past.— Id. 

Rules  51  and  67  of  the  supreme  court  of  the 
District  of  Columbia,  prescribing  the  method  of 
entering  the  verdict,  do  not  support  the  view 
that  judgments  in  tort  bear  interest,  nor  do  the 
rules  of  the  supreme  court  of  the  United  States 
support  such  a  view,  as  they  are  provided  solely 
for  that  court — Id. 

In  the  District  of  Columbia,  the  common- 
law  rule  that  judgments  do  not,  in  general,  bear 
interest,  still  prevails  as  to  judgments  in  an  ac- 
tion of  tort,  except  as  to  judgments  in  justices' 
courts,  which  are  limited  to  cases  involving  not 
over  $100.— Id. 

Rev.  St.  D.  C.  f  1007,  allowing  interest  on 
justices*  judgments,  does  not  allow  interest  on 
judgments  in  torts  exceeding  |100.— Id. 

Allowance  of  interest  on  decree  for  division 
of  property  from  date  of  divorce  decree  is  with- 
in, discretion  of  the  court  notwithstanding  suc- 
cess of  the  husband  in  reducing  on  appeal  the 
amoun6  which  was  allowed  the  wife.— De  La 
Rama  v.  De  La  Rama,  36  S.  Ct  518,  241  U.  S. 
154,  60  L.  Ed.  932. 

Interest  may  be  allowed  by  state  on  a  judg- 
ment for  plaintiff  under  Employers'  Liability 
Act  from  the  time  it  was  rendered,  if  judgment 
is  affirmed  on  appeal. — ^Louisville  &  N.  K.  Co.  v. 
Stewart,  36  S.  Ct.  586,  241  U.  S.  261,  60  L.  Ed. 
989,  affirming  judgment  'Same  v.  Stewart's 
Adm'x,  174  S.  W.  744,  163  Ky.  823. 

C=926.  WaiTer. 

See  29  Cent  Dig.  Interest  II  7-10. 

Interest  on  a  verdict  is  to  be  regarded  as 
compensation  for  delay  in  payment  of  the  sum 
found  due,  and  it  will  not  be  allowed  on  a  mere- 
ly formal  verdict  taken  by  consent,  subject  to 
the  opinion  of  the  court,  where  the  delay  in 
the  submission  of  the  case  for  final  decision  is 
due  to  the  laches  of  the  party  claiming  the  in- 
terest—Redfield  v.  Tstalyfera  Iron  Co.,  110  U. 
S.  174,  3  S.  Ct.  570,  28  L.  Bd.  109. 

In  1863  plaintiffs  sued  the  collector  of  New 
York  to  recover  $1,500  for  excess  of  duties  ille- 
gaUy  exacted  from  them.  In  1864  a  consent 
verdict  was  entered  that  plaintiffs  should  recov- 
er the  excess  of  duties,  the  amount  to  be  ad- 
justed by  the  clerk.  In  1865  the  matter  was  re- 
ferred to  the  then  collector  for  adjustment,  and 
in  1884  an  amendment  was  allowed  by  which 
plaintiffs  claimed  |20,000.  Of  this  something 
over  $14,000  was  allowed  in  1886,  with  interest 
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from  the  date  the  duties  were  paid,  the  referee 
reporting  that  the  delay  was  not  fairly  attribtf- 
table  to  plaintifliB.  for  their  right  to»  recover  de- 
pended upon  defendant's  liability,  which  was 
then  being  litigated  in  numerons  other  suits,  in 
whose  result  their  claim  was  to  that  extent  in- 
volved, and  that  it  was  reasonable  to  postpone 
the  suit  in  prospect  of  an  adjustment  which  at 
times  seemed  feasible,  but  was  constantly  de- 
ferred by  the  vacillating  action  of  the  officers  of 
the  government  Held,  that  plaintiffs'  lack  of 
diligence  was  such  that,  as  to  the  claim  of  $20,- 
000,  they  are  only  entitled  to  interest  from  the 
time  it  was  demanded  by  the  amendment— Red- 
field  V.  Bartels,  130  U.  S.  694,  11  S.  Ot  683, 
85  L.  Ed.  310,  reversing  judgment  (0.  0.)  Bar- 
tels Y.  Redfield,  27  F.  286. 

When  a  loan  is  negotiated,  the  retention  of 
a  portion  of  it  for  an  unreasonable  time  entitles 
the  borrower  to  a  rebate  of  interest.— Dodge  v. 
Tulleys,  144  U.  S.  451,  12  S.  Ot  728,  36  L.  Ed. 
501. 

XI.  BATE. 

Changing  rate  as  impairing  obligation  of  con- 
tract see  Constitutional  Law,  ^=:»158. 

Rate  diarged  by  national  banks,  see  Banks  and 
Banking,  «=s>270. 

^s»28.  Wliat  law  soTerma. 

See  29  Cent  Dis.  Interest  It  60-69. 

Where  coupons  executed  in  Illinois  are  made 
payable  in  New  York,  they  will  bear  interest 
after  matnri<7  ftt  7  per  cent,  the  legal  rste  in 
New  York.— Town  of  Pana  v.  Bowler,  107  U.  8. 
529,  2  S.  Ct  704,  27  L.  Bd.  424. 

Where  parties  in  Illinois  contract  with  a 
resident  of  Texas  to  furnish  him  money  to  buy 
cattle  to  ship  to  them  in  Illinois,  on  an  account- 
ing between  the  parties  the  amount  of  interest  to 
be  recovered  is  to  be  determined  by  the  laws  of 
Illinois.— City  Nat  Bank  v.  Hunter,  120  U.  S. 
557,  9  S.  Ct  346,  32  L.  Ed.  752. 

Interest  on  county  bonds  is  computable  by 
the  law  of  the  place  where  they  are  payable, 
but  interest  on  a  judgment  on  them  is  comput- 
able by  the  laws  of  the  state  where  judgment  is 
rendered.— Scotland  County  v.  Hill,  132  U.  '&. 
107,  10  S.  Ct.  26,  33  L.  Bd.  261. 


Cl&aiisoa  tA  statutory  rata. 

See  29  Cent  Dig.  Interest  8S  (0.-68. 

At  the  time  when  a  judgment  was  recovered 
the  rate  of  interest  allowed  by  the  state  statutes 
was  8  per  cent  Pending  a  writ  of  error  the 
rate  was  changed  to  6  per  cent  on  judgments 
thereafter  obtained.  Act  Tex.  April  13.  1891. 
Held  that,  upon  affirmance,  interest  at  the  rate 
of  8  per  cent  until  paid  should  be  recovered.— 
Texas  ft  P.  Ry.  Ca  v.  Anderson,  149  U.  S.  237, 
13  a  Ct  843,  37  Jm  Ed.  717. 

The  rate  of  interest  on  judgments  and  de- 
crees, fixed  in  Michigan  at  7  per  cent  by  a 
statute  originally  enacted  in  1838,  and  carried 
forward  in  the  various  compilations  of  the  stat- 
utes of  that  state,  was  not  changed  by  a  statr 
ute  enacted  in  1891,  which,  according  to  its  ti- 
tle, was  one  to  regulate  the  interest  of  money 
on  account  and  interest  on  money  judgments, 
but  which  actually  provided  only  for  the  reduc- 
tion of  the  rate  of  '^terest  of  money"  to  6  per 
cent,  and  which  was  amended  by  the  act  of  Sep- 
tember 22,  1899,  by  a  further  reduction  of  such 
rate  to  5  per  c^t  Decree,  The  New  York,  108 
F.  102,  47  C.  a  A.  232,  affirmed.— Union  Steam- 
boat Co.  ▼.  Erie  &  W.  Transp.  Co.,  23  S.  Ct 
504,  189  U.  S.  363,  47  li.  Ed.  854. 

^s»31.  Idabilities    snbjeot    to    statvtorj 
rata. 

See  29  Cent  'Dig.  Interest  98  64-67. 

A  person  paying  the  obligation  of  another, 
which  provides  for  a  rate  of  interest  greater 


than  the  legal  rate,  win  be  entitled  to  interest 
upon  his  payment  only  at  the  rate  provided  by 
law  when  no  rate  is  agreed,  and  not  at  the  high- 
er rate,  which  the  obligation  paid  off  bears,-  al- 
though a  judgment  which  had  been  obtained 
thereon  would,  by  statute,  bear  the  same  rate 
as  the  obligation  itself.— Memphis  &  L.  R.  Co.  v. 
Dow,  120  U.  S.  287,  7  S.  Ot  482,  30  L.  Ed. 
595. 

^=»32.  Stipnlations  mm  to  rate. 

See  ^  Cent  Dig.  Interest  91  68-78;    1  Gent  Dig. 
Acct  St  9  59. 


»—  Po^irer  to  contract. 

See  29  Cent  Dig.  Interest  §9  68-70. 

Act  N.  Y.  May  12, 1871,  creating  a  mortgage 
company,  authorized  It  to  lend  money  on  bond 
and  mortgage  on  real  estate  situated  within  the 
United  States,  and  provided  that  "no  loan  or  ad- 
vance of  money  shall  be  made  at  a  rate  of  in- 
terest exceeding  the  legal  rate."  Held,  that  this 
was  not  intended  to  restrict  the  company  in  all 
cases  to  the  legal  rate  of  New  York,  but  au- 
thorizes it  to  receive  the  rate  authorized  by 
law  in  the  state  where  the  loan  is  made. — United 
Stotes  Mortg.  Co.  v.  Sperry,  188  U.  S.  313,  11 
S.  Ct  821,  34  L.  Ed.  969,  reversing  decree  (O. 
C.)  26  F.  727. 


—  Oonstmetlom  wad   operation. 

See  29   Cent    Dig.   Interest   9  76;    1  Cent  Dig. 
Acct  8t  9  69. 

In  a  suit  to  foreclose  mortgages  executed  by 
a  guardian  to  secure  loans  made  on  behalf  of 
his  ward,  a  stipulation  was  made  by  which  the 
mortgagee  consented  ,to  a  reduction  of  interest 
from  9  to  6^  per  cent  after  a  certain  date,  on 
condition  that  the  net  income  of  the  estate 
should  be  paid  it  monthly,  to  be  credited  on 
whatever  might  be  found  due  it  and  that  the 
minor  should  pay  the  whole  debt  within  six 
months  after  his  majority;  botii  parties  to  be 
remitted  to  their  original  rights  if  these  condi- 
tions were  not  fulfilled.  The  court  thereupon 
entered  an  order  directing  the  payments  to  be  eo 
made,  and  it  was  done.  When  the  minor  attain- 
ed his  majority  he  obtained  a  rescission  of  this 
order.  Held,  that  the  mortgagee  was  thereupon 
remitted  to  its  original  rights,  and  was  entitled 
to  interest  at  9  per  cent,  as  stipulated  when 
the  loan  was  made,  until  it  was  paid.— United 
States  Mortg.  Co.  v.  Sperry,  138  U.  S.  313,  11 
S.  Ct  821,  34  U  Ed.  969,  reversing  decree  (O. 
C.)  26  F.  727. 

^=»38.   On  Jndsmcmts. 

See  29  Cent  Dig.  Interest  99  79-«8. 

Under  Rev.  St  Tex.  1879,  art  2976  (Pasch. 
Dig.  art  3940),  providing  that  a  judgment  shall 
bear  interest  at  the  rate  of  8  per  cent,  except 
when  the  contract  on  which  it  is  founded  bears 
a  greater  rate,  in  which  case  the  judgment  shall 
bear  the  same  rate,  a  judgment  on  a  note  in 
wMch  no  rate  of  interest  to  reserved,  but  the 
interest  is  added  to  the  principal,  should  not 
bear  interest  at  a  rate  greater  than  8  per 
cent— Ewell  v.  Daggs,  108  U.  S.  143,  2  S.  Ct 
408,  27  L.  Ed.  682. 

Rev.  St  fi  713,  relating  to  the  District  of  Co- 
lumbia, providing  that  the  rate  of  interest  on 
judgments  and  decrees  shall  be  6  per  cent.,  has 
no  application,  except  as  to  the  deficiency  after 
sale,  to  a  decree  of  foreclosure  fixing  the  amount 
due  plaintiff,  on  payment  of  which  the  decree 
shall  not  take  effect,  as  the  contract  is  not 
merged  in  the  decree.~Shepherd  v.  Pepper,  138 
U.  S.  626,  10  S.  Ct  438,  33  L.  Ed.  706. 

Pub.  St  Mass.  c  13,  relating  to  the  taxation 
of  telegraph  companies,  provides  that  such  tax 
may  be  recovered,  witii  12  per  cent  interest 
until  paid.  Held,  that  where  the  company  ad- 
mitted its  liability  for  a  certain  amount  and 
paid  such  amount  with  12  per  cent  interest  and 
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costs  into  court,  it  should  on  the  rendering  of  a 
jadgment  for  a  greater  amount  be  applied  to 
that  part  of  the  principal  and  interest  admitted 
to  be  due,  and  interest  at  12  per  cent,  should 
then  be  computed  to  the  time  of  the  decree  on 
the  balance  of  the  principal,  and  thereafter  in- 
terest ahould  be  at  the  legal  rate.— Attorney 
General  of  Commonwealth  of  Massachusetts  v. 
Western  Union  Tel.  Co.,  141  U.  S.  40,  11  S. 
Ct  889,  35  U  Ed.  628. 

Rev.  St.  D.  O.  I  829,  prescribing  the  rate 
and  time  of  interest  on  judgments  rendered,  is 
bj  its  terms  excluaively  confined  to  actions 
founded  on  contracts,  and  is  not  applicable  in 
cases  of  action  founded  on  torts. — ^Washington 
&  G.  R.  Co.  V.  Tobriner,  147  U.  S.  571,  13  S. 
Ct  557,  37  L.  Ed.  284. 

m.   TIME  Ain>  GOMFUTATIOK. 

^s»39.  Time   from  wUeli  intevest  ruuM 
in  seaeral. 

Sm  »  Cent.  Dig.  Interest,  §§  83-89;    6  Cent.  Dig. 
Atty.  A  G.  §  350:    48  Cent  Dig.  Veb.  A  Pur.  §  1017. 

Under  Rev.  St.  lU.  1874,  c.  74,  $  2,  allowing 
interest  at  6  per  cent,  "for  all  moneys  after  they 
become  due  on  *  *  *  any  instrument  of 
writing,"  and  "on  money  due  on  tlie  settlement 
of  the  account  from  the  day  of  liquidating  ac- 
counts between  the  parties  and  ascertaining  the 
balance,"  an  agreement  between  debtor  and 
creditor,  containing  an  acknowledgment  that 
the  sum  of  |70,000  is  due  from  the  debtor,  and 
a  promise  by  the  creditor  to  pay  certain  claims 
against  and  make  further  advances  to  the  debt- 
or, and  conveying  to  the  creditor  a  farm  as  se- 
curity, the  same  to  be  foreclosed  unless  the  debt- 
or shaJl  within  six  months  from  the  date  of  the 
agreement  pay  all  the  indebtedness  that  may 
then  exist,  entitles  the  creditor  to  interest  on  the 
$70,000  after  the  expiration  of  the  six  months, 
and  on  the  further  payments  and  advances  from 
their  respective  dates.— Goodwin  v.  Fot,  129 
U.  S.  601,  9  S.  Ot.  367,  32  L.  Ed.  805. 

Sayles'  Civ.  St  T^.  art.  4809,  limite  the 
right  to  recover,  in  an  ejectment  suit,  for  use 
and  occupation,  to  a  period  of  two  years  prior 
to  the  commencement  of  the  suit.  Articles  4810, 
4S15,  allow  plaintiff  in  ejectment  to  recover  for 
nse  and  occupation  for  a  longer  period  than  two 
years  prior  to  the  bringing  of  the  action  where 
defendant  in  ejectment  sets  up  a  claim  for  im- 
provements to  the  extent  necessary  to  offset  the 
claim  for  improvements.  Held,  that  where  the 
claim  for  use  and  occupation  does  not  equal  the 
daim  for  improvements,  and  therefore  necessari- 
ly extends  to  the  full  period  of  defendant's  occu- 
pancy, it  is  error  to  limit  defendant's  recovery 
of  interest  cm  the  price  paid  by  him  against  the 
warrantor  to  a  period  of  two  vears  instead  of 
allowing  him  interest  on  the  price  from  the  day 
of  sale.— White  v.  Van  Horn,  159  U.  S.  8,  15 
S.  Ct.  1027,  40  L.  Ed.  55. 

One  who  has  in  his  possession  and  control 
the  means  of  determining  the  amount  of  an  in- 
debtedness due  by  him  to  another  is  liable  for  in- 
terest thereon  from  the  time  when  a  demand  for 
an  accounting  is  made  and  the  creditor's  right 
thereto  denied.— Spalding  v.  Mason,  161  U.  S, 
375,  16  S.  Ct.  692,  40  U  Ed.  738. 

^=»46.   I>ema]id  for  payment  of  prinei- 
pal. 

See  »  Cent  Dig.  Interest,  IS  96-106;   6  Cent.  Dig. 
Atty.  A  a  f  S«>. 

Where  money  Is  paid  by  a  government  officer 
under  a  misapprdiension  as  to  the  right  of  the 
person  to  receive  it,  and  there  is  a  long  delay  in 
asserting  the  right  to  recover  it,  interest  will  be 
allowed  only  from  the  time  the  right  is  asserted. 
-Sanborn  v.  United  States,  135  U.  S.  271,  10 
S.  Ct  812,  34  L.  Ed.  112. 


^=:»47.  Commeneement  of  action. 

See  29  Cent  Dig.  Interest,  98  106-112. 

Interest  on  the  price  of  articles  delivered 
in  part  performance  of  a  contract,  when  no 
allowance  is  made  for  penalties  or  forfeitures 
and  further  performance  is  waived,  is  not  to 
be  limited  to  a  period  after  suit  was  brought. 
Judgment  15  App.  D.  C.  198,  affirmed.— District 
of  Columbia  v.  Camden  Iron  Works,  21  S.  Ct. 
680.  181  U.  S.  453,  45. L.  Ed.  948. 

The  commencement  by  a  trustee  in  bank- 
ruptcy of  an  action  to  recover  a  sum  alleged 
to  have  been  paid  by  the  bankrupt  to  a  creditor 
as  a  preference  is  a  demand  which  starts  the 
running  of  interest  on  the  claim.  Judgment, 
Tredway  v.  Kaufman,  21  Pa.  Super.  Ct  256, 
reversed.— Kaufman  v.  Tredway,  25  S.  Ct.  33, 
195  U.  S.  271,  49  L.  Ed.  190. 

The  liability  of  the  Southern  Pacific  Rail- 
road Company  for  interest  on  the  statutory  min- 
imum price  which  the  United  States  is  seeking 
to  recover  under  the  adjustment  acts  March  3, 
1887,  and  March  2,  1896,  where  lands  within 
the  overlap  of  a  conflicting  railroad  land  grant 
had  been  erroneously  patented  to  such  railroad, 
prior  to  the  date  of  the  first  act,  and  had  been 
sold  to  purchasers  whose  titles  had  been  confirm- 
ed, arose  only  when  suit  was  begun.— Southern 
Pac.  R.  Co.  V.  United  States,  33  S.  Ct.  717,  228 
U.  S.  618,  57  li.  Ed.  993,. modifying  judgment 
186  P.  737,  108  C/C.  A.  607. 


Suspension* 

See  29  Cent  Dig.  Interest,  H  lU-128;  14  Cent  Dtg. 
Fraud.  Conv.  S  982. 


-^  Im  general. 

See  29  Cent  Dig.  Interest  8§  US,  115-119. 

In  order  to  be  relieved  of  interest  on  a  debt 
secured  by  mortgage,  accounting  from  a  certain 
time,  the  plaintiff  should  show  that  at  that  ^time 
he  made  an  actual  tender  of  the  money  owed. — 
Peugh  V.  Davis,  113  U.  S.  542,  5  S.  Ct  622,  28 
L.  Ed.  1127. 

^s»53«  ....  Appeal  or  other  proeeedlnini 
for  reTiew* 

See  29  Cent  Dig.  Interest,  S9  124-126. 

Where  on  appeal  from  a  decree  awarding 
damages  to  a  patentee  for  the  infringement  of 
his  patent  the  case  is  sent  back  to  a  master  to 
readjust  the  damages  by  making  certain  deduc- 
tions, plaintiff  is  entitled  to  interest  on  the  cor- 
rected amounts  from  the  time  of  the  master's  re- 
port.—Illinois  Cent  R.  Co.  v.  Turrill,  110  U.  S. 
301,  4  S.  Ct  5,  28  L.  Ed.  154. 

When  a  decree  making  separate  specified  al- 
lowances has  been  reversed,  and  remanded  with 
instructions  to  strike  out  certain  items,  and  al- 
low others  as  fixed,  interest  should  be  allowed 
on  the  latter  from  the  date  of  the  decree  ap- 
pealed from,  since  it  was  as  to  them  substan- 
tially afllrmed. — Kneeland  v.  American  Loan  & 
Trust  Co.,  138  U.  S.  509,  11  S.  Ot  426,  34  L. 
Ed.  1052. 

ZV.  RECOVERT. 

^=»62.  Interest  as  distinct  eanse  of  ac- 
tion. 

See  29  Cent  Dig.  Interest,  18  140-144. 

Plaintiff,  having  paid  excessive  internal  rev- 
enue taxes,  accepted  a  sum  appropriated  by  con- 
gress (Act  July  26,  1886)  for  repayment  thereof, 
but  aiterwards  brought  assumpsit  against  the 
collector  for  the  sum  illegally  exacted,  with  in- 
terest Held  that,  such  principal  sum  having 
been  paid,  tilie  action,  not  being  one  sounding  in 
damages,  could  not  be  maintained  for  the  inter- 
est.—Stewart  V.  Barnes,  153  U.  S.  456,  14  S. 
Ct  849,  38  L.  Bd.  781. 


Tkis  Digest  is  eoatpiled  on  the  Key-Hnmber  System.   For  ezplanation«  see  pase  iii. 


INTEREST,  IV 


[Sup.Ct.Dlg.— Page  1262] 


^=»67.  Evidenoe. 
Bee  29  Cent.  Dig.  Interest,  H  U5.  166. 

When  the  bonds  of  a  South  Carolina  raiN 
road  company,  guarantied  by  the  state,  are 
made  payable  in  pounds  sterling,  and  both  prin- 
cipal and  interest  are  to  be  paid  at  a  designated 
banking  house  in  London,  there  arises  a  pre- 
sumption that  the  parties  intend  the  contract  to 
be  governed  by  the  law  of  England,  and  that, 
after  the  maturity  of  the  debt,  interest  would 
be  payable  at  the  Enjl^lish,  and  not  the  South 
Carolina  rate;  and  the  fact  that  the  holder, 
without  objection,  accepts  interest  at  the  Eng- 
lish rate  for  several  years  after  maturity,  is 
sufficient  to  render  the  presumption  conclusive. 
— Coghlan  v.  South  Carolina  JR.  Co.,  142  U.  S. 
101,  12  S.  Ct.  150,  35  L.  Ed.  ^951,  affirming  de- 
cree (C.  C.)  32  F.  316. 

INTERFERENCE. 

In  patent  law,  see  Patents,  ^=»108. 

INTERIOR  DEPARTMENT. 

See— 
PubUc  Lands,  C=s>95-109. 
United  States,  ^s>39,  219. 


INTERLOCUTORY  DECISIONS. 

Decisions  reviewable,  see  Appeal  and  Error, 
67-78,  869-876. 


INTERLOCUTORY  INJUNCTION. 

See- 
Injunction,  ^=»185,  186. 
Patents,  «=>293-308. 

INTERLOCUTORY  ORDERS. 

Review  by  circuit  court  of  appeals,  see  GoortB, 
«=>407. 

INTERMEDIATE  COURTS. 

Review  of  de6isions,  see  Appeal  and  Error,  ^=:> 
64,  84, 120,  532,  711,  1081-1094. 

INTERMENT. 

See  Cemeteries. 

INTERMIXTURE. 

See  Confusion  of  Goods. 

INTERNAL  IMPROVEMENTS. 

Grants  of  lands  to  state  in  aid  of,  see  Public 
Lands,  €=^62-64. 


INTERNAL   REVENUE. 

Scope-Note. 

[INCLUDES  taxes  imposed  by  act  of  congress  other  tbon  duties  on  imports  or  ex- 
ports; power  to  impose  such  taxes;  constitutional  and  Statutory  provisions  relating  there- 
to; persons,  occupations,  transactions,  property,  and  incomes  subject  to  tax,  and  rate  and 
amount  of  tax ;  levy,  assessment,  lien,  collection,  and  payment  of  taxes,  and  remedies  for 
erroneous  taxation;  and  forfeiture,  penalties,  and  other  punishments  for  violations  of 
internal  revenue  laws. 

[For  relat»d  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis, 

Power  to  impose  taxes. 

Constitutionality  of  revenue  laws. 

Changes  in  taxes. 

Construction  and  operation  of  revenue  laws  in  general. 

Liability  of  persons  and  property  in  general. 

Direct  taxes. 

Income  tax. 

Legacy,  inheritance,  and  transfer  taxes. 

Special  tax  on  occupation  or  business. 

Taxes  on  specific  articles. 

In  general. 

Distilled  spirits. 

Tobacco  and  snuff. 

— : —  Oleomargarine  and  adulterated  or  renovated  butter* 

Filled  cheese. 

Stamp  taxes  on  specific  objects. 

Written  instruments. 

Revenue  officers  and  agents. 

Bonds  under  revenue  laws. 

Bonded  warehouses  and  goods  in  bond. 


2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 
.  10. 
11. 
12. 
14. 
16. 
17. 
18. 
19. 
22. 
23. 
24. 
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26.  Lien  for  taxes. 

27.  Payment  of  taxes. 

28.  Collection  and  enforcement  of  taxes. 
2d.  Issuance  and  distribution  of  stamps. 

36.  Refunding  taxes  collected. 

37.  Redemption  of  stamps. 

38.  Recovery  of  taxes  paid. 

39.  40.  Violations  of  revenue  laws  in  general  and  nature  and  elements  of 

offenses  against  laws. 

45.  Penalties,  and  actions  therefor. 

46.  Forfeitures,  and  enforcement  thereof. 

47.  Criminal  prosecutions. 

48.  Disposition  of  proceeds  of  penalties,  forfeitures,  and  fines. 

Cross-References, 


Abatement  of  action  to  recover  taxes,  see  Abate- 
ment and  Revival,  ^=»55. 
Dneprocess  of  law,  see  Constitutional  Law,  ^=» 

Bqoal  protection  of  law,  see  Constitutional  Law, 


Ibcclasive  or  concarrent  jarisdiction  of  forfei- 
ture proceedings,  see  Courts,  ^=»518. 

Export  duties,  see  Commerce,  ^=»77. 

Insurable  interest  in  revenue  stamps,  see  Insur- 
ance, ^s»115w 


Interference  with  interstate  commerce,  see  Com- 
merce, ^=»7e,  77. 

Jurisdiction  of  action  for  recovery  of  taxes  paid, 
see  Courts,  ^=:»297. 

Origin  of  revenue  laws,  see  Statutes,  ^=»6. 

Privileges  and  immunities  of  citizens,  see  Cop- 
stitutional  Law,  C=s>206. 

Requiring  publication  of  federal  internal  reve- 
nue liquor  tax  receipts  as  interference  with 
federal  taxing  power,  see  Taxation,  ^=»16^ 

Unreasonable  search  and  seizure,  see  Searches 
and  Seizures,  ^=»7. 


^=»1«  Poirer  to  impose  taxes* 

See  tt  Cent.  Dig.  Int.  Rev.  9  1* 

. 

Distilled  spirits  are  not  in  process  of  ex- 
portation on  the  giving  of  an  exportation  bond 
for  their  removal  from  bonded  warehouses,  so 
as  to  render  applicable  the  constitutional  inhibi- 
tion of  taxation  of  articles  exported  from  the 
states;  and  the  collector  of  internal  revenue  is 
not  thereby  deprived  of  his  power  to  assess  a 
tax  on  the  deficiency  accruing  bv  reason  of  an 
evaporation,  after  the  giving  of  one  exporta- 
tion bond,  in  a  subsequent  removal  of  the  spirits 
under  a  second  exportation  bond.— Thompson  v. 
United  States,  142  U.  S.  471,  12  S.  Ct.  299,  35 
L.  Ed.  1084. 

^s>2.  CoBstitiitioiftallty  of  revenue  laws. 

See  29  Cent  Dig.  Int.  Rev.  I  S. 

The  tax  of  5  per  cent,  on  interest  paid  on 
bonds  or  dividends  on  stock  of  "any  railroad, 
canal,  turnpike,  canal-navigation,  or  slack-wa- 
ter company,"  levied  by  Act  Cong.  June  30, 
1864,  c.  173,  §  122,  amended  by  Act  July  13, 
1866,  c.  184,  is  not  invalid  with  respect  to  in- 
terest paid  by  a  railroad  company  to  the  non- 
resident alien  holders  of  its  bonds,  as  being  a 
tax  on  property  beyond  the  jurisdiction  of  the 
sovereign.— United  States  v.  Erie  Ry.  Co.,  106 
V.  S.  327,  1  S.  Ct.  223,  27  L.  EM.  151,  re- 
versing Fed.  Cas.  No.  15,056;  Id.,  107  U.  a  1, 
2  S.  Ct.  83,  2T  L.  Ea.  385. 

In  so  far  as  Act  Aug.  15,  1894  (28  Stat. 
509),  levies  a  tax  on  income  derived  from  mu- 
nicipal bonds,  it  is  invalid,  because  such  tax  is 
a  tax  on  the  power  of  the  states  and  their  in- 
strumentalities to  borrow  money,  and  conse- 
quently repugnant  to  the  constitution. — Pol- 
lock V.  Farmers*  Loan  &  Trust  Co.,  157  U.  S. 
429,  15  S.  Ct  673,  39  L.  Ed.  759. 

Internal  Revenue  Act  1898,  Schedule  A, 
par.  2  (30  Stat.  458),  imposing  a  tax  on  "each 
sale,  agreement  of  sale  or  agreement  to  sell  any 
products  or  merchandise,  at  any  exchange  or 
board  of  trade,  or  other  similar  place,"  and  re- 
quiring, on  the  making  of  any  such  sale,  the 
delivery  by  the  seller  to  the  buyer  of  a  written 
biU  or  memorandum,  to  which  a  revenue  stamp 


shall  be  affixed,  equal  to  the  amount  of  the  tax 
on  the  sale,  is  not  a  direct  tax,  within  Const, 
art.  1,  $  9,  subd.  4,  requiring  such  a  tax  to  be 
apportioned,  but  is  in  the  nature  of  a  duty  or 
excise  tax  for  the  privilege  of  doing  business  at 
such  place,  graduated  according  to  the  use,  and 
not  a  tax  either  on  the  memorandum  required, 
the  article  s<dd,  or  the  occupation;  and,  since 
applied  equally  to  sales  made  at  such  places 
throughout  the  United  States,  it  conforms  with 
Const,  art.  1,  i  8,  requiring  excises  and  duties 
to  be  uniform  throughout  the  United  States,  and 
is  therefore  valid.  Order  (C.  C.)  89  F.  14,  af- 
firmed.—Nicol  V.  Ames,  19  S.  Ct.  522,  173  U. 
S.  509,  43  L.  Ed.  786. 

Internal  Revenue  Act  1898,  Schedule  A,  par. 
2  (30  Stat.  458),  taxing  sales  at  exchanges, 
boards  of  trade,  etc.,  is  not  objectionable  for 
nonuniformity,  in  that  it  is  not  levied  on  all 
who  make  sales  of  the  same  commodities,  wheth- 
er at  exchanges  or  not;  for  since  such  places 
afford  special  facilities,  not  afforded  to  others, 
they  furnish  a  legitimate  ground  for  classifica- 
tion for  the  imposition  of  taxation,  and  the  tax, 
being  equally  imposed  on  all  availing  themselves 
of  such  facilities,  possesses  the  uniformity  re- 
quired by  the*  constitution. — Id. 

The  tax  is  also  not  objectionable  on  that 
ground  in  that  it  only  taxes  the  sellers,  and  not 
the  buyers,  and  those  who  seU  products  or  mer- 
chandise, and  not  those  who  sell  bonds,  stock, 
etc.,  since  it  is  not  necessary  to  the  uniformity 
of  an  excise  tax  imposed  on  privileges  that  ev- 
ery exercise  thereof  should  be  taxed. — Id. 

The  uniformity  required  by  Const.  U.  S. 
art.  1,  I  9,  providing  that  "duties,  imposts,  and 
excises  shall  be  uniform  throughout  the  United 
States,*'  is  not  an  intrinsic  uniformity  relating 
to  the  inherent  character  of  the  tax  as  respects 
its  operations  on  individuals,  but  is  merely  a 
geographical  uniformity  requiring  the  same  plan 
and  the  same  method  to  be  operative  through- 
out the  United  States. — Knowiton  v.  Moore,  20 
S.  Ct  747,  178' U.  S.  41,  44  L.  Ed.  969. 

A  difference  between  the  testamentary  and 
intestacy  laws  of  the  states  does  not  prevent 
the  geographical  uniformity  of  War  Revenue  Act 
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iTune,  1898,  ||  29,  30,  under  whicb  the  primary 
'  right  of  taxation  upon  legacies  and  distributive 
shares  depends  upon  the  degree  of  relationship 
or  want  of  relationship  to  the  deceased,  since  the 
rate  is  the  same  wherever  the  degree  of  relation- 
ship or  the  want  of  relationship  is  the  same,  so 
that  the  rule  is  uniform,  although  there  may 
be  different  conditions  among  the  states  as  to 
the  objects  upon  which  the  tax  is  levied.— Id. 

The  direct  taxes  which  must  be  apportioned 
under  Const.  U.  S.  &rt.  1,  S  10,  do  not  include 
the  tax  on  the  transmission  or  receipt  of  lega- 
cies and  distributive  shares  of  personal  prop- 
erty, imposed  by  War  Revenue  Act  June,  1898, 
§1  29,  30,  as  that  tax  is  a  duty  or  excise,  as 
distinguished  from  a  tax  on  property. — Id. 

The  progressive  rate  feature  of  War  Rev- 
enue Act  June,  1898,  S§  29,  80,  by  which  the 
'  rates  are  graded  in  accordance  with  the  amounts^ 
of  the  legacies  or  distributive  shares  and  pro- 
gressively increased  as  those  amounts  increase, 
cannot  be  held  unconstitutional  on  the  ground 
that  it  is  repugnant  to  fundamental  principles 
of  equality  and  justice;  but  the  question  wheth- 
er a  progressive  tax  is  more  just  and  equal  than 
a  proportional  one  is,  in  the  absence  of  con- 
stitutional limitation,  a  legislatiye,  and  not  a 
judicial,  question. — Id. 

The  tax  levied  on  tobacco  by  the  war  reve- 
nue act  of  June  13,  1808,  c.  448,  (  3,  30  Stat. 
449  [U.  S.  Comp.  St  1901,  p.  2288],  "in  lieu 
of  the  tax  now  imposed  by  law,"  is  an  excise, 
and  not  a  direct  tax  upon  property,  which  must 
be  apportioned  according  to  i)opuIation. — ^Pat- 
ton  V.  Brady,  22  S.  Ct.  493,  184  U.  S.  608,  4(5 
L.  Ed.  713. 

No  unconstitutional  regulation  is  made  by 
the  provision  of  Act  July  24,  1897,  c.  11,  $  10, 
cl.  3  (30  Stat.  206  [U.  S.  Comp.  St.  1901,  p. 
2221]),  prohibiting  packing  in,  attaching  to,  or 
connecting  with,  packages  of  tobacco  "any  arti- 
cle or  thing  whatsoever,"  other  than  certain 
specified  labels  and  stamps,  although  such  pro- 
vision is  construed  to  prohibit  the  insertion  in 
such  packages  of  a  coupon  printed  on  thin  pa- 
per of  inappreciable  weight  and  without  in- 
trinsic value,  which  does  not  affect  in  any  way 
the  ascertaining  of  the  proper  tax  payable  upon 
the  package,  or  interfere  in  any  way  with  the 
collection  of  such  tax. — Felsenheld  v.  United 
States,  22  S.  Ct.  740,  186  U.  S.  126,  46  U  Ed. 
1085. 

The  stamp  tax  on  a  memorandum  or  con- 
tract of  sale  of  a  certificate  of  stock,  imposed 
by  Act  Cong.  June  13,  1898,  c.  448,  30  Stat. 
448  [U.  S.  Comp.  St  1901,  p.  2286],  is  not  un- 
constitutional as  a  direct  tax  on  property, 
which,  under  Const  U.  S.  art  1,  f  2,  cL  3, 
must  be  apportioned  according  to  the  census, 
but  falls  within  the  class  of  duties,  imposts, 
and  excises  which,  by  section  8,  cl.  1,  of  that 
article,  are  required  to  be  uniform  throughout 
the  United  States.  Judgment  (C  C.)  United 
States  V.  Thomas,  115  F.  207.  affirmed.— Thomas 
V.  United  States,  24  S.  Ct  305,  192  U.  S.  363, 
48  U  Ed.  481. 

The  "special  excise  tax"  imposed  on  sugar 
refining  by  War  Revenue  Act  June  13,  1898,  c. 
448,  i  27,  30  Stat  448,  464  [U.  S.  Comp.  St 
1901,  p.  2306],  to  be  measured  by  gross  annual 
receipts  in  excess  of  a  named  sum,  is  not  a 
direct  tax,  which,  under  the  federal  Constitu- 
tion, must  be  apportioned  among  the ,  several 
states  according  to  population,  but  is  ah  excise 
imposed  by  Congress  under  its  power  to  lay 
and  collect  excises  which  shall  be  uniform 
throughout  the  United  States^  Judgment,  113 
F.  244,  51  C.  C.  A.  201,  reversed.— Spreckels 
Sugar  Refining  Co.  v.  McClain,  24  S.  Ct  376, 
192  U.  S.  397,  48  U  Ed.  496. 

An  excise  which  does  not  conflict  with  any 
express  limitation  of  the  federal  Constitution 
cannot  be  held  invalid  because  the  court  may 
deem  thfi  rate  of  taxation  too  high.— McCray  v* 


United   States,  24  S.  Ct.  769,  195  U.  S.  27» 
49  L.  Ed,  78,  1  Ann.  Cas.  661. 

The  congressional  power  to  levy  excises  was- 
not  exceeded  by  the  enactment  of  Act  Aug.  2,. 
1886,  c.  840,  J  8,  24  Stat  209  [U.  S.  Comp. 
St.  1901,  p.  2228],  as  amended  by  Act  I^ay  9, 
1902,  c.  784.  S  3,  32  Stat.  193,  imposing  a  tax 
on  artificially  colored  oleomargarine,  because 
the  enforcement  of  such  tax  will  destroy  or  re* 
strict  the  manufacture  of  that  article.— id. 

The  motives  or  purposes  of  Congress  in  en- 
acting the  tax  imposed  by  Act  Aug.  2,  1886, 
c.  840,  S  8,  24  Stat.  209  [U.  S.  Comp.  St.  1901^ 
p.  2228],  as  amended  by  Act  May  9,  1902,  c» 
784,  §  3,  32  Stat  193,  on  artificially  colored 
oleomargarine,  are  not  open  to  judicial  inquiry 
in  considering  the  power  of  that  body  to  en- 
act such  legislation. — Id. 

Any  implied  constitutional  prohibition  which 
may  prevent  the  destruction  by  Congress  of  fun- 
damental rights  which  it  is  the  duty  of  every 
free  government  to  safeguard  cannot  be  invoked 
to  invalidate  the  excise  imposed  on  artificially 
colored  oleomargarine  by  Act  Aug.  2,  1886,  c 
840.  I  8,  24  Stat  209  [U.  S.  Comp.  St  1901» 
p.  2228],  as  amended  by  Act  May  9,  1902,  c 
784,  S  3,  32  Stat  193,  because  the  effect  of  the 
tax  may  be  to  suppress  the  manufacture  of  the 
article. — Id. 

The  tax  measured  by  net  annual  income 
imposed  by  Act  Aug.  5,  1909,  c.  6.  |  38,  3a 
Stat  112  (U.  S.  Comp.  St  Supp.  1909,  p.  844),. 
upon  the  carrying  on  or  doing  of  business  In 
a  corporate  or  quasi  corporate  capacity,  being 
an  excise,  and  not  a  direct  tax.  is  not  invalid 
because  not  apportioned  among  the  several  statea 
according  to  population.— Flint  v.  Stone  Tracy 
Co.,  31  S.  Ct.  342,  220  U.  S.  107,  55  L.  Ei 
389,  Ann.  Cas.  1912B,  1312. 

The  excise  imposed  by  Act  Aug.  5,  190^ 
c.  6.  §  38,  36  Stat  112  (U.  S.  Comp.  St.  Supp. 
1909,  p.  844),  upon  the  carrying  on  or  the  do- 
ing of  business  in  a  corporate  or  quasi  cor-^ 
porate  capacity,  is  not  invalid  because  the  busi- 
ness taxed  is  done  in  pursuance  of  the  author- 
ity granted  by  a  state,  in  the  creation  of  pil* 
vate  corporations.— Id. 

Taxing  a  business  when  carried  on  by  a 
corporation,  and  exempting  a  similar  businesa 
when  carried  on  by  a  partnership  or  by  a  pri- 
vate individual,  as  is  done  by  Act  Aug.  5,  1909» 
c.  6.  §  38.  36  Stat  112  (U.  S.  Comp.  St  Supp. 
1909,  p.  o44),  imposing  an  excise  upon  the  car^ 
rying  on  or  the  doing  of  business  in  a  corporate 
or  quasi  corporate  capacity,  does  not  invalidate 
the  tax,  since  the  onlv  limitation  upon  the  pow- 
er of  Congress  is  uniformity  in  laying  the  tax,, 
and  this  is  a  geographical  uniformity,  which 
does  not  require  the  equal  application  of  the 
tax  to  all  persons  or  corporations  who  may 
come  within  its  operation.— Id. 

Measuring  the  excise  imposed  by  Act  Aug» 
5,  1909,  c  6,  fi  38,  36  Stat  112  (U.  S.  Comp. 
St  Supp.  1909,  p.  844),  upon  the  carrying  oa 
or  the  doing  of  business  in  a  corporate  or  quasi 
corporate  capacity  by  the  entire  net  income 
from  all  sources,  does  not  invalidate  the  tax. 
although  a  pari  of  such  income  may  be  derived 
from  property  in  itself  not  taxable. — ^Id. 

The  measurement  by  the  net  corporate  in- 


come from  all  sources  of  the  excise  imposed  by 
S.    Comp.    St    Supp.  1909,  p.   844),  upon   the 


Act  Aug.  5,  1909,  c.  6,  I  38,  36  Stat  112 


doing  or  carrying  on  of  business  in  a  corporate 
or  quasi  corporate  capacity,  is  not  so  arbitrary 
and  baseless  as  to  fall  outside  of  the  authority 
of  the  taxing  power. — ^Id. 

The  possibility  that  the  rights  of  the  sev- 
eral states  to  create  corporations  may  practical- 
ly be  destroyed  by  the  exercise  of  the  power 
assumed  by  Congress  in  Act  Aug.  5,  1909,  c. 
6,  S  38,  36  Stat  112  (U.  S.  Comp.  St  Supp. 
1909,  p.  844),  to  impose  an  excise  upon  the  do- 
ing or  the  carrying  on  of  business  in  a  corpo- 
rate or  quasi  corporate  capacity,  furnishes  n» 
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f roand  for  judicial  interference  with  the  tax.  |  tion  is  made  by  the  income  tax  law,  for  the 

exhaustion  of  the  ore  body.— Id. 

Independently  of  Const.  Amend.  16,  income 
tax  imposed  on  the  product  of  the  working^  of 
a  corporate  mine  is  not  a  direct  tax* on  the 
property  because  adequate  allowance  is  not  made 
for  the  exhaustion  of  the  ore  body.— Id« 

Retroactive  effect  of  the  income  tax  act, 
fixing  preceding  March  1st,  as  the  time  from 
which  the'  income  tax  is  to  be  computed,  held 
not  to  render  tax  inconsistent  with  Const* 
Amend.  16,  itself.— Tyee  Realty  Co.  v.  Ander- 
son, 36  S.  Ct.  281,  240  U.  S.  115,  60  L.  Bd.  554. 


-Id. 

Public  service  corporations,  such  as  street 
railway  companies  created  under  state  laws, 
may  constitutionally  be  subjected  to  the  excise 
imposed  by  Act  Aug.  5,  1900,  c.  6,  §  38,  36 
Stat  112  (U.  S.  Comp.  St.  Supp.  1909,  p.  844)^ 
upon  the  doing  or  carrying  on  of  business  in  a 
corporate  or  quasi  corporate  capacity. — Id. 

Exempting  corporations  whose  net  annual 
Incomes  are  under  15,000  from  the  excise  im- 
posed by  Act  Aug.  5,  1909,  c.  6.  §  38,  36  Stat. 
112  (U.  S.  Comp.  St^  Supp.  1909,  p.  844),  up- 
on the  doing  or  the  Carrying  on  of  business  in 
a  cori>orate  or  quasi  corporate  capacity,  does 
not  invalidate  the  tax.— Id. 

Labor,  agricultural,  and  horticultural  or- 
ganizations, fraternal  and  benevolent  societies, 
and  organisations  for  religious,  charitable  or 
educational  purposes,  could  be  excepted  from 
the  operation  of  the  excise  imposed  by  Act  Aug. 
5,  1909,  c.  6,  I  38,  36  Stat.  112  (U.  S.  Comp. 
St.  Supp.  1909,  p.  844),  upon  the  doing  or  the 
carrying  on  of  business  in  a  corporate  or  quasi 
corporate  capacity,  without  invalidating  the 
tax-— Id. 

The  excise  measured  by  net  annual  income, 
imposed  by  Act  Aug.  5,  1909,  c  6,  §  38,  36  Stat 
112  (U.  S.  Comp.  St.  Supp.  1909,  p.  844),  up- 
on the  doing  or  the  carrying  on  of  business  in 
a  corporate  or  quasi  corporate  capacity,  is  not 
invalid  because  a  deduction  of  interest  payments 
is  permitted  only  in  case  of  interest  paid  by 
banks  and  trust  companies  on  deposits,  and  in- 
terest actually  paid  within  the  year  on  bonded 
or  other  indebt^ness  to  an  amount  not  exceed' 
ing  the  paid-up  capital  stock. — Id. 

Inequality  of  application,  owing  to  dif- 
ferent local  conditions,  does  not  invalidate  the 
excise  imposed  by  Act  Aug.  5.  1909,  c.  6,  §  38, 
36  Stat.  112  (U.  S.  Comp.  St.  Supp.  1909,  p. 
844),  upon  the  doing  or  the  carrying  on  of 
business  in  a  corporate  or  quasi  corporate  ca- 
pacity.— Id. 

Construing  Act  Aug.  5,  1909,  {  38,  impos- 
ing an  excise  tax  on  net  income  of  corporation 
as  preventing  a  realty  corporation  from  deduct- 
ing from  gross  income  interest  paid  on  mort- 
gage in  excess  of  its  capital  stock,  held  not  un- 
constitutional as  an  arbitrary  and  unreasonable, 
classification.— Anderson  v.  Forty-TWo  Broad- 
way Co..  36  S.  Ct.  17,  239  U.  S.  69,  60  L.  Ed. 
152,  reyersing  judgment  213  F.  777,  130  C.  C. 
A  338. 

The  retroactive  effect  of  the  income  tax  pro- 
viaicms  of  the  Tariff  Act,  fixing  preceding  March 
1st  as  the  time  from  which  the  income  for  ten 
months  is  to  be  computed,  does  not  render  it 
inconsistent  with  Const.  Amend.  16.— Brushaber 
V.  Union  Pac.  R.  Co.,  36  S.  Ct.  '236,  240  U.  S. 
1,  60  L.  Ed.  493. 

Power  to  exclude  from  taxation  some  income 
of  designated  persons  and  classes  and  to  ex- 
empt entirely  certain  enumerated  organizations 
or  corporations  was  not  forbidden  by  Const. 
.\mend.  16,  providing  for  taxes  on  incomes  from 
whatever  source  derived.— Id. 

Labor,  agricultural  organizations,  savings 
banks,  etc,  could  be  excepted  from  income  tax 
provided  by  Act  Oct.  3,  1913,  without  render- 
ing tax  repugnant  to  federal  Constitution. — Id. 

Labor  and  agriculture  organizations,  mu- 
tual savings  banks,  etc.,  can  be  excepted  from 
operation  of  income  tax  provisions  without  ren- 
dering the  tax  repugnant  to  the  federal  Con- 
stitution.—Stanton  v.  Baltic  Mining  Co.,  36  S. 
Ct  278,  240  U.  S.  103,  60  L.  Ed.  546. 

Taxation  of  mining  companies  cannot  be 
taken  out  of  Const.  Amend.  16,  excluding  the 
source  from  which  taxed  income  is  derived  be- 
es use  inadequate  allowance  by  way  of  deduc- 


^=>3.   CliaiiKec  in  taxes. 

See  29  Cent  PJg.  Int.  Bev.  8  S.  * 

It  was  within  the  power  of  congress  to  im- 
pose by  the  war  revenue  act  of  June  13,  1898, 
an  additional  excise  upon  manufactured  tobac- 
co on  which  the  excise  theretofore  imposed  by 
law  had  been  paid,  even  though  such  tobacco 
had  passed  from  the  hands  of  the  manufacturer, 
where  it  had  not  reached  the  consumer,  and 
was,  at  the  time  of- the  passage  of  the  act»held 
and  intended  for  sale.— Patton  v.  Brady,  2SL  S. 
Ct.  493,  184  U.  S.  608,  46  L.  Ed.  713. 

^=»4.   Constmction.     and     operatimL     of 
revenne  laws  in  generaL 

See  28  Cent.  Dig.  Int.  Rev.  S8  4*  6. 

Section  7,  Act  Cong.  March  3,  1883,  enti- 
tled **An  act  to  reduce  internal  revenue  taxa- 
tion, and  for  other  purposes,**  which  provided 
that  Rev.  St  §§  2907,  2908  ''be,  and  the  same 
are  hereby,  repealed,  and  hereafter  none  of  the 
charges  imposed  by  said  sections  *  *  *  shall 
be  estimated  in  ascertaining  the  value  of  goods 
to  be  imported,"  and  which  named  no  date  for 
taking  effect,  went  into  operation  from  the  date 
of  its  passage,  as  the  act  itself  took  effect  im- 
mediately, though  some  provisions  were  express^ 
ly  postponed. — Robertson  v.  Bradbury,  132  U.  S. 
491,  10  S.  Ct  158,  33  L.  Ed.  405. 

Statutes  to  prevent  frauds  on  the  internal 
revenue  are  enacted  for  the  public  good,  and 
though  they  impose  penalties,  they  are  not  to 
be  construed  strictly  in  favor  of  the  defendants 
like  penal  laws  generally,  but  are  to  be  so  con- 
strued as  to  carry  out  the  intention  of  the  legis- 
lature.—United  States  V.  Stowell,  133  U.  S.  1. 
10  S.  Ct  244,  33  L.  Ed.  555. 

Revenue  Act  1898,  Schedule  A,  par.  2  (3a 
Stat.  458),  provides  for  the  taxation  of  sales  of 
products  or  merchandise  "at  any  exchange,  or 
board  of  trade,  or  other  similar  place,"  etc.,  and 
for  the  affixing  of  stamps  to  the  bill  or  memo- 
randum equal  to  the  amount,  of  the  tax  on  the 
sale.  Held,  that  the  Chicago  Union  Stock 
Yards,  where  special  facilities  are  provided  for 
tlie  penning,  feeding,  weighing,  and  siEile  of  ^stock, 
was  a  "similar  place,"  within  the  meanmg  of 
the  act,  and  that  sales  made  there  were  subject 
to  its  provisions.  Order  (C.  C.)  89  F.  144,  af« 
firmed.— Nicol  v.  Ames,  19  S.  Ct  522,  173  U.  S. 
509,  43  L.  Ed.  786. 

The  act  affects  with  equal  force  sales  made 
at  such  places  for  future  delivery,  though  they 
may  ultimately  be  carried  out  by  payment  of 
differences  in  market  price  at  the  date  of  deliv* 
ery,  instead  of  actual  delivery  of  the  goods, 
since  the  privilege  used  in  either  case  is  the 
same.- Id. 

An  application  of  the  war  revenue  act  of 
June  1898,  to  the  District  of  Columbia  is  se- 
cured  by  section  31,  which  incorporates  therein 
the  laws  relating  to  the  assessment  of  taxes^ 
thereby  including  Rev.  St.  U.  S.  §  3140,  which 
requires  the  District  of  Columbia  to  be  regard- 
ed as  a  state  in  construing  the  internal  revenue 
laws.— Knowlton  v.  Moore,  20  S.  Ct  747,  17ii 
U.  S.  41,  44  U  Ed.  969. 
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The  remedy  afforded  by  Act  July  13,  1866, 
c.  184,  14  Stat.  98,  107,  108  [U.  S.  Coinp.  St. 
1901,  pp.  2073,  2074,  2077],  of  a  sale  by  dis- 
traint of  whatever  interest  in  real  estate  a 
distiller  owned  when  the  government's  lien  for 
unpaid  internal  revenue  taxes  attached,  was  not 
superseded  by  Act  July  20,  1868,  c.  186.  |  106, 
15  Stat.  126, 167  [U.  S.  Comp.  St.  1901,  p.  2081]^ 
empowering  the  Commissioner  of  Internal  Rev- 
enue, if  he  deems  it  expedient,  to  proceed  to 
enforce  such  lien  by  a  regular  suit  in  equity 
in  a  federal  court,  in  which  all  persons  having 
liens  upon,  or  claiming  any  interest  in,  the 
premises,  can  be  made  parties  and  can  have 
their  rights  adjudicated.  Judgment  (1906)  41 
Ct.  CI.  89,  affirmed.— Blacklock  v.  United 
States,  28  S.  Ct  228,  208  U.  S.  75,. 52  L.  Ed. 
396. 

Conveyances  of  land  previously  made,  as 
well  as  those  subsequently  executed,  were  com- 
prehended by  Amendment  March  2,  1901.  c. 
806,  §  7,  31  Stat  941  (U.  S.  Comp.  St  1901, 
p.  2294),  by  which  the  language  of  the  original 
proviso  in  War  Revenue  Act  June  13,  1898,  c. 
448.  §  13,  30  Stat  454,  for  validating  unstamp- 
ed bonds,  debentures,  or  certificates  of  stock  or 
indebtedness,  on  making  the  prescribed  pay- 
ment was  broadened  so  as  to  embrace  any  in- 
strument document  or  paper  of  any  kind  or  de- 
scription whatsoever  mentioned  in  Schedule  A 
of  the  act,  which  specifically  mentioned  convey- 
ances of  land.'— (1911)  United  States  v.  Cham- 
berlin,  31  S.  Ct  155,  219  U.  S.  250,  55  L.  Ed. 
204,  reversing  judgment  (1907)  156  F.  881,  84 
C.  C.  A.  461.  13  A.  &  B.  Ann.  Cas.  720. 

The  express  extension  of  the  provisions 
of  Rev.  St.  U.  S.  S§  3282-3241,  3243  (U.^  S. 
Comp,  St.  1901,  pp.  2091-2095).  which  deal 
with  special  taxes,  to  the  special  tax  on  oleomar- 
);arine,  made  by  Act  Aug.  2,  1886,  §  3,  c.  840, 
24  Stat  209  (U.  S.  Comp.  St  1901,  p.  2229), 
imposing  such  tax,  and  not  purporting  to  be 
complete  in  itself,  is  not  an  implied  exclusion 
of  the  general  provisions  of  section  3177  (U. 
S.  Comp.  St.  1901,  p.  2069),  for  the  entry  by 
revenue  ofilcers  of  any  building  or  place  where 
any  articles  or  objects  subject  to  tax  are  made, 
produced,  or  kept  ^or  the  purpose  of  examining 
such  articles  or  objects. — United  States  v. 
Barnes,  32  S.  Ct  117,  222  U.  S.  513,  56  L. 
Kd.  291. 

^=96.  Idability  of  persoiui  And  property 
la  geaeral. 

See  29  Gent.  Dig.  Int  Rev.  %  6. 

A  lot  of  land,  part  of  the  navy  yard  at  Mem- 
phis, Tenn.,  being  the  property  of  the  city,  not 
under  lease  to  a  private  party,  and  therefore 
exempt  from  state  and  county  taxaticm  under 
'  Act  Tenn.  Feb.  20.  1860  (Priv.  Acts  1859-60,  c. 
70,  p.  284),  was,  by  Act  Cong.  Aug.  5,  1861, 
S  13  (12  Stat  c.  45,  p.  297),  exempt  from  taxa- 
tion under  the  direct  tax  on  land. — Ensminger 
v.  Powers,  108  U.  S.  292,  2  S.  Ct  643,  27  U  Ed. 
732. 

A  municipal  corj^ration  which  engages  in 
the  business  of  distilling  and  selling  ardent  spir- 
its is  none  the  less  liable  for  the  internal  rev- 
enue taxes  thereon  because  it  had  no  authority 
under  its  charter  to  engage  in  the  business. — 
Salt  Lake  City  v.  Hollister,  118  U.  S.  256,  6 
S.  Ct  1065,  30  Lk  Ed.  176,  affirming  3  Utah, 
200,  2  P.  200. 

The  direct  tax  laid  by  Act  Aug.  5,  1861,  did 
not  create  any  liability  on  the  part  of  the  states, 
in  which  the  lands  taxed  were  situated,  to  pay 
the  tax.— United  States  v.  State  of  Alabama, 
123  U.  S.  39,  8  S.  Ct  21.  31  U  Ed.  73. 

€=?6.  Direot  taxes. 

See  29  Cent  Dig.  Int  Rev.  %  7. 

In  so  far  as  Act  Aug.  15, 1894  (28  Stat  509, 
c.  349),  imposing  taxes  on  incomes,  levies  a  tax 
on  rents  and  income  of  real  estate,  it  is  in- 
valid, because  such  tax,  being  equivalent  to  a 


tax  on  the  real  estate  itself,  and  therefore  a 
direct  tax,  is  not  apportioned  among  the  states, 
according  to  the  rule  prescribed  by  Const  art 
1,  i  2,  df.  3,  and  Id.  f  9,  cL  4.  for  direct  taxes. 
—Pollock  V.  Farmers^  Loan  ft  Trust  Co.,  157 
U.  S.  429,  15  S.  Ct  673,  39  L.  Ed.  759. 

Taxes  on  the  rents  or  income  of  real  estate 
are  direct  taxes.— Pollock  y.  Farmers'  Loan  ft 
Trust  Co.,  158  U.  S.  601,  15  S.  Ct  912,  39  L. 

Ed.  iioa 

Taxes  on  personal  property,  or  on  the  in- 
come of  personal  proper^,  are  direct  taxes.— Id. 

t 
^=»7.  Incoine  tax. 

See  29  Cent  Dig.  Int  Rev.  if  8-10. 

The  interest  paid  by  corporations  to  non- 
resident alien  owners  of  bonds  and  coupons  is 
subject  to  the  tax  imposed  by  Internal  Revenue 
Act  June  30,  1864,  {  122,  and  its  amendments. 
—United  States  v.  Erie  R.  Co.,  106  U.  S.  327, 
1  S.  Ct  223,  27  L.  Ed.  151,  reversing  Fed.  Cas. 
No.  15,056  [9  Ben.  67]. 

As  it  was  the  intention  of  congress,  in  im- 
posing a  tax  on  interest  paid  by  railroads,  to 
tax  only  such  payments  as  were  in  fact  or  in 
legal  effect  made  from  the  income,  payments  of 
interest  made  by  a  railroad  in  reorganizing  its 
affairs  for  future  business,  at  the  close  of  the 
war,  by  funding  its  past-due  coupons  in  a  new 
issue  of  bonds,  or  by  a  sale  of  such  new  bonds 
were  not  taxable. — ^Memphis  ft  C.  R.  Ck>.  ▼. 
United  States,  108  U.  S.  228,  2  S.  Ct  482,  27 
L.  Ed.  711. 

Dividends  and  interest  earned  by  a  railroad 
company,  by  leases  of  its  rolling  stock  within 
the  Confederate  lines,  and  there  declared  by  its 
officers,  and  paid  in  (Confederate  money,  at  a 
time  when  the  entire  road  and  its  two  principal 
offices  were  within  the  military  lines  of  the 
United  States,  are  properly  subjected  to  the  in- 
come tax,  under  Act  1862,  c.  119.— Id. 

The  tax  of  5  per  cent  on  the  profits  of  rail- 
road companies  "carried  to  the,  account  of  any 
fund,  or  used  in  construction,"  under  Act  Cong. 
June  30,  1864,  c.  173,  {  122  (13  Stat  284), 
amended  by  Act  Julv  13,  1866,  c.  184  (l4  Stot 
139),  cannot  be  collected  on  earnings  used  in 
construction,  where  it  appears  that  there  were 
no  profits  on  the  business  of  the  company  as  a 
whole  during  the  period  covered  by  the  petition 
of  the  United  States  in  a  suit  to  recover  the 
tax.— Little  Miami  ft  C.  ft  X.  R.  Co.  v.  United 
States,  108  U.  S.  277,  2  S.'  C?t.  627,  27  L.  Ed. 
724. 

Act  Cong.  July  1, 1862,  as  amended  in  1866, 
imposed  a  tax  on  "all  profits  of  any  railroad 
company  carried  to  the  account  of  any  fund,  or 
used,  for  construction."  Certain  so-called  "sub- 
sidy bonds"  were  issued  by  the  United  States 
to  the  Sioux  City  ft  Pacific  Railroad  Company, 
on  which  a  certain  amount  of  interest  accrued 
yearly,  which  the  company  would  be  liable  to 
pay  upon  the  maturity  of  the  bonds.  This  in- 
terest was  to  be  met  by  a  fund  in  the  nature 
of  a  sinking  fund.  Held,  that  the  taxable  earn- 
ings of  the  railroad  could  not  be  reduced  by  the 
deduction  of  the  amount  of  the  accrued  inter- 
est—Sioux City  ft  P.  R.  Co.  V.  United  States, 
110  U.  S.  205,  3  S.  Ct.  565,  28  L.  Ed.  120. 

Act  Cong.  1870  fi  15,  provides  that  there 
shall  be  levi^  and  collected,  for  and  during  the 
vear  1871,  a  certain  tax  on  the  amount  of  all 
interest  or  coupons  paid  on  bonds  issued  and 
payable  in  one  or  more  years  after  date  by  rail- 
road companies,  etc.  Held,  that  such  section 
did  not  impose  a  tax  on  interest  coupons  of  the 
bonds  of  a  railroad  company  payable  and  paid 
on  the  1st  of  Januarv,  1872,  though  such  inter- 
est was  paid  out  of  the  earnings  for  1871.— 
United  States  v.  Indianapolis  ft  St  L.  R.  Co., 
113  U.  S.  711,  5  S.  Ct.  716,  28  L.  Ed.  1140. 

Act  Cong.  July  14.  1870,  provides  for  a  tax 
of  2V^  per  cent  on  the  undivided  profits  of  a 
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nilroad  company  "whicb  have  accrued,  been 
earned,  and  added  to  any  surplus,  contingent, 
or  other  fund"  during  and  for  the  year  1871. 
A  railroad  company  used  $102,738.30  undivided 
profitJB  during  that  year  in  the  construction  of 
new  works.  Held,  that  that  sum  was  not  tax- 
able as  profits  for  that  year. — Marquette,  H.  & 
O.  It  Co.  V.  United  States,  123  U.  S.  722,  8  S. 
Ct  319,  31  L.  Ed.  302. 

The  tax  of  5  per  cent,  imposed  by  Act  Ck)ng. 
June  30,  1804,  f  120,  on  all  dividends  declared 
to  stockholders  *'as  part  of  the  earnings,  income, 
or  gain  of  any  -  bank,"  was  assessable  against 
the  bank  for  the  whole  amount  of  dividends  so 
declared,  notwithstanding  that  it  had  paid  a 
sum  to  the  state  of  New  York,  under  Act  N.  Y. 
April  23,  18G6,  imposing  a  tax  against  the  stock- 
holders on  the  value  of  their  shares,  and  requir- 
ing the  bank  to  retain  the  amount  thereof  from 
the  dividends  due  them,  until  it  was  made  to 
appear  that  their  tax  was  paid.— Central  Nat. 
Bank  v.  United  States,  137  U.  S.  355,  11  S.  Ct. 
126,  34  L.  Ed.  703,  affirming  judgment  (C.  C.) 
United  Sutes  v.  Central  Nat.  Bank,  24  F.  677. 

The  act  of  a  bank  in  declaring  a  dividend, 
and  making  a  sworn  return  of  the  taxes  due 
thereon,  as  required  by  section  120  of  the  act  of 
congress,  was  conclusive  as  to  the  liability  of 
the  bank,  and  it  could  not  avoid  paying  the  tax 
by  showing  that,  owing  to  an  undiscovered  em- 
bezzlement by  its  cashier,  there  were  no  '*earn- 
ings,  income,  or  gains"  for  the  year,  and  that 
the  dividends  were  in  fact  ignorantly  paid  out 
of  the  capital  and  accumulated  surplus  of  for- 
mer years. — Id. 

Under  Act  July  14,  1870,  |  15,  providing 
that  "there  shall  be  levied  and  collected  for 
and  during  the  year  1871.  a  tax  of  2^  per  cen- 
tum upon  the  amount  of  all  interest  coupons 
paid  on  bonds  or  other  evidences  of  debt  issued 
and  payable  ♦  ♦  ♦  by  any  of  the  corpora- 
tions in  this  section  hereafter  enumerated,  and 
on  the  amount  of  all  dividends  of  earnings,  in- 
come, or  gains  hereafter  declared  by  any  bank, 
•  •  ♦  railroad  company,  ♦  ♦  ♦  whenever 
or  wherever  the  same  shall  be  payable,"  divi- 
dends declared  during  the  remaining  months  of 
1870  were  taxablc—Blake  v.  Fourth  Nat.  Bank, 
154  U.  S.  616,  14  S.  Ct.  1196,  23  L.  Ed.  121. 

The  tax  imposed  by  sections  27-37,  inclu- 
sive, of  the  act  of  August  28,  1894,  so  far  as  it 
falls  on  the  income  of  real  estate  and  of  person- 
al property,  being  a  direct  tax  within  the  mean- 
ing of  the  constitution,  and  void,  because  not 
apportioned  according  to  representation,  all 
those  sections,  constituting  one  entire  scheme 
of  taxation,  are  necessarily  invalid. — Pollock  v. 
Farmers'  Loan  &  Trust  Co.,  158  U.  S.  601,  15 
S.  Ct.  912,  39  li.  Ed.  1108. 

Internal  Revenue  Act  1864,  f  121,  provid- 
ing that,  when  the  dividend  of  a  railroad  com- 
pany includes  any  part  of  the  surplus  fund  on 
which  a  duty  has  been  paid,  the  amount  of  duty 
so  paid  may  be  deducted  from  the  duty  on  the 
dividend;  does  not  include  a  stock  dividend. — 
Coamdasioners  of  Sinking  Fund  of  Logan  Coun- 
ty, Ky.  V.  United  States,  18  S.  Ct.  361,  169  U. 
8.  255,  42  L.  Ed.  737. 

An  internal  revenue  tax  on  the  undistrib- 
uted surplus  of  a  railroad  company  is  a  tax  on 
,  the  property  of  the  company,  and  not  on  its 
'  shareholders ;  and,  though  the  company  shortly 
afterwards  declares  a  scrip  dividend  represent- 
ing the  surplus,  the  tax  cannot  be  considered  as 
a  tax  on  the  dividend,  on  the  theory  that  the 
dividend  was  diminished  by  the  amount  of  the 
tax.  Therefore  a  municipality  receiving  a  scrip 
dividend,  under  such  circumstances,  on  its  rail- 
road shares,  is  not  entitled  to  have  a  proportion- 
al amount  of  the  tax  refunded  to  it— Id. 


Purpose  of  Const  Amend.  16,  giving  Con- 
gress power  to  collect  taxes  on  incomes,  was  to 


exclude  the  source  from  which  taxed  incomes 
were  derived  as  a  criterion  by  which  to  deter- 
mine applicability  of  constitutional  requirement 
as  to  apportionment  of  direct  taxes.— Brushaber 
V.  Union  Pac.  R.  Co.,  36  S.  Ct  236,  240  U.  S. 
1,  60  L.  Ed.  493. 

The  whole  purpose  of  Const.  Amend.  16, 
giving  Congress  power  to  collect  income  taxes 
without  apportionment  among  the  several  states, 
was  to  exclude  the  source  from  which  a  tax  in- 
come was  derived  as  the  criterion  by  which  to 
determine  the  applicability  of  the  constitutional 
requirement  as  to  apportionment  of  direct  taxes. 
—Stanton  v.  Baltic  Mining  Co.,  36  S.  Ct  278, 
240  U.  S.  103,  60  L.  Ed.  546. 

The  whole  purpose  of  Const  Amend.  16, 
authorizing  an  income  tax,  was  to  exclude  the 
source  from  which  a  taxed  income  was  derived 
as  the  criterion  by  which  to  determine  the  ap- 
plicability^ of  constitutional  requirement  as  to 
apportionment  of  direct  taxes.— Tyee  Realty  Co. 
V.  Anderson,  36  S.  Ct  281,  240  U.  S.  115,  60  L. 
rEd.  554. 

^=»8.  Iiegaoy,  inlieritanoe,  And  transfer 
tasos. 

See  29  Cent  Dig.  Int  Rev.  SS  U.  12. 

Where  a  legacy  had  not  vested  before  the  act 
of  July  14,  1870,  repealing  the  act  of  June  30, 
1864,  was  passed,  it  cannot  be  held  liable  to  the 
tax  imposed  by  Act  1864,  f  124.— Sturges  v. 
United  States,  117  U.  S.  363,  6  S.  Ct  767,  29 
L.  Ed.  920. 

The  amount  of  each  particular  legacy  or 
distributive  share,  and  not  the  sum  of  the  whole 
personal  estate  of  a  decedent  is  the  amount 
on  which  the  progressive  rate  of  tax  is  imposed 
by  War  Revenue  Act  June,  1898,  §§  29,  30, 
and  by  which  the  rate  is  measured.— Knowlton 
V.  Moore,  20  S.  Ct  747,  178  U.  S.  41,  44  L. 
Ed.  969. 

The  taxes  upon  legacies  and  distributive 
shares  of  personal  property,  which  are  imposed 
by  the  War  Revenue  Act  June,  1898  (30  Stat 
448)  §§  29.  30,  are  imposed  upon  the  transmis^ 
sion  or  receipt  of  such  inheritances  and  legacies, 
and  not  upon  the  right  of  the  state  to  regulate 
the  devolution  of  property  upon  death. — Id. 

United  States  bonds  included  in  a  legacy 
or  distributive  share  of  a  decedent's  estate  are 
not  exempted  from  the  tax  on  the  transmission 
of  such  property,  imposed  by  War  Revenue  Act 
1898,  §§  29,  30,  by  reason  of  the  declaration  in 
the  federal  statutes  and  on  the  face  of  the  bonds 
to  the  effect  that  they  are  exempt  from  taxation, 
since  the  tax  is  not  upon  the  bonds,  but  on  the 
right  of  transfer  by  will  or  under  the  intestate 
law.— Murdock  v.  Ward,  20  S.  Ct  775,  178  U. 
S.  139,  44  L.  Ed.  1009. 

American  securities  passing  partly  under  a 
will  executed  abroad  by  a  nonresident  alien,  and 
partly  under  the  intestate  laws  of  Spain,  are 
not  subject  to  the  inheritance  tax  imposed  by 
War  Revenue  Act  June  13,  1898,  §  29,  upon  per- 
sonal property  passing  ^'either  by  will  or  by  the 
intestate  laws  of  any  state  or  territory,"  since 
the  words,  **pas8ing  by  will,"  are  limited  by  the 
subsequent  words,  "or  by  the  intestate  laws  of 
any  state  or  territory,"  as  is  evident  from  the 
provision  of  section  80  for  the  payment  of  such 
tax  to  the  collector  of  the  district  of  which  the 
deceased  person  was  a  resident. — Eidman  v. 
Martinez,  22  S.  Ct  515,  184  U.  S.  578,  46  L. 
Ed.  697.  * 

Personal  property  in  the  United  States, 
passing  under  the  will  of  a  nonresident  alien 
executed  in  New  York  during  a  temporary  so- 
journ there,  is  not  subject  to  the  inheritance 
tax  imposed  by  the  war  revenue  act  of  June  13, 
1898.>-Moore  v.  Ruckgaber,  22  S.  Ct  521,  181 
U.  S.  593,  46  L.  Ed.  705. 
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A  legacy  not  capable  of  being  immediately 
possessed  or  enjoyed,  and  therefore  not  taxable 
under  War  Revenue  Act  June  13.  1898,  c.  448, 
i§  ^,  30,  30  Stat.  464  [U.  S.  Comp.  St.  1901, 
pp.  2307,  2308],  as  construed  by  the  adminis- 
trative oflScers  prior  to  Amendatory  Act  March 
2,  1901,  c.  806,  31  Stat  946  [U.  S.  Comp.  St. 
1901,  p.  2307],  cannot  be  deemed  to  have  been 
subjected  to  such  taxation  by  the  provision  of 
the  later  act  making  the  inheritance  tax  due 
and  payable  one  year  after  the  death  of  the 
testator,  and  requiring  the  executor  to  make  re- 
turn of  the  estate  in  his  control  within  30  days 
after  taking  charge  thereof,  especially  in  view 
of  subsequent  legislative  affirmance  in  Act  June 
27,  1902,  c.  1160,  32  Stat.  406  [U.  S.  Comp. 
St  Supp.  1903,  p.  281],  of  the  construction  giv- 
en to  the  original  statute  before  the  amend- 
ment.—Vanderbilt  v.  Eidman,  25  S.  Ct  331,  196 
TJ.  S.  480,  49  L.  Ed.  563. 

The  interest  of  a  residuaiy  legatee,  condi- 
tioned on  his  attaining  a  certain  age,  cannot  be 
deemed  taxable  under  War  Revenue  Act  June 
13,  1898,  c.  448.  §{  29,  30,  30  Stat.  464  [U.  S. 
Comp.  St  1901,  pp.  2307,  2308],  before  the 
happening  of  the  contingency,  in  view  of  the  ex- 
press provisions  of  those  sections  as  to  "posses- 
sion or  enjoyment"  and  "beneficial  interest"  and 
"clear  value."  and  of  the  absence  of  any  express 
language  exhibiting  an  intention  to  tax  a  mere 
technically  vested  interest  in  a  case  where  the 
right  to  possession  or  enjoyment  is  subordinated 
to  an  uncertain  contingency  .—Id.  , 

Under  sections  29  and  80  of  the  war  rev- 
enue act  of  July  1,  1898,  c.  448.  30  Stat  464, 
465  [U.  S.  Comp.  St.  1901,  pp.  2307,  2308],  as 
amended  by  Act  March  2,  1901,  c.  806,  |  10, 
31  Stat  946,  948  [U.  S.  Comp.  St.  1901,  pp. 
2307,  2308],  providing  for  a  tax  on  legacies,  to 
become  "due  and  payable  in  one  year  after  the 
death  of  the  testator,*'  and  to  be  a  lien,  etc.,  leg- 
acies left  by  a  testator  who  died  within  one  year 
prior  to  July  1,  1902,  at  which  time  the  act  re- 
pealing such  sections  took  effect,  are  not  taxable 
thereunder,  the  repealing  act  of  April  12,  1902, 
c.  500,  §  8i  32  Stat  97  [U.  S.  Comp.  St  Supp. 
1903,  p.  279],  saving  only  taxes  which  had  been 
"imposed"  prior  to  its  taking  effect— Eidman  v. 
Tilghman,  27  S.  Ct  779,  203  U.  S.  580,  51  L. 
Ed.  326,  affirming  judgment  (1905)  136  F.  141, 
69  C.  C.  A.  139,  which  affirmed  (C.  C.  1904) 
Tilghman  v.  Eidman,  131  F.  651. 

Legacy  taxes,  under  War  Revenue  Act  June 
18.  1898.  c.  448,  §§  29,  30.  30  Stat.  464.  465, 
as  amended  by  Act  March  2.  1901.  c.  806,  §§  10, 
11,  31  Stat  946,  948  tU.  S.  Comp.  St  1901. 
pp.  2307,  2808],  which  were  made  due  and  pay- 
able one  year  after  the  death  of  the  testator,  are 
not  collectible  on  the  estates  of  persons  who 
died  within  one  year  prior  to  July  1,  1902,  at 
which  time  the  repeal  of  said  section  29  took 
effect  (32  Stat.  97  [U.  S.  Comp.  St  Supp.  1905. 
p.  446]).— McCoach  v.  Philadelphia  Trust.  Safe 
Deposit  &  Ins.  Co.,  27  S.  Ct  793,  205  U.  S.  539. 
51  L.  Ed.  921,  affirming  judgment  (1905)  142  F. 
120.  73  C.  C,  A.  610,  which  affirmed  (C,  C.  1905) 
Philadelphia  Trust,  Safe  Deposit  &  Ins.  Co.  v. 
McCoach,  135  F.  866. 

The  tax  provided  for  by  section  29  of  the 
war  revenue  act  of  June  13,  1898  (30  Stat  464, 
c.  448  [U.  S.  Comp.  St  1901,  p.  2308]),  being  an 
ad  valorem  tax,  was  not  "imposed."  within  the 
meaning  of  the  saving  clause  of  the  repealing 
Act  April  12,  1902,  c.  500,  32  Stat.  97,  |  8  [U. 
S.  Comp.  St  Supp.  1905,  p.  447],  until  its  as- 
sessment, and  where  an  intestate  died  while  the 
act  was  in  force  and  more  than  one  year  before 
its  repeal,  but  owing  to  a  dispute  as  to  the  heir- 
ship and  the  pendency  of  unsettled  claims  the 
estate  did  not  become  distributable  nor  the  tax 
ascertainable  until  after  the  repealing  act  took 
effect,  it  is  not  subject  to  the  tax.  Judgment 
(1906)  143  F.  801,  74  C.  C.  A.  439,  affirmed.— 


United  States  v.  Mailon  Trust  Co.,  27  S.  CL 
794,  205  U.  S.  539,  51  L.  Ed.  1191. 

The  inheritance  tax  imposed  by  the  war 
revenue  act  (Act  June  1898,  c.  448,  \  29.  30 
Stat  464  [U.  S.  Comp.  St  1901,  p.  2307]), 
although  not  "due  and  payable"  under  section 
30  of  that  act,  as  amended  by  Act  March  2, 

1901,  c.  806,  $  11,  31  Stat  948  (U.  S.  Comp. 
St.  1901,  p.  2308),  until  one  year  after  the 
death  of  the  testator,  must  be  aeemed  to  have 
become  an  obligation  immediately  upon  the 
passing  by  death  of  a  vested  right  to  the  pres- 
ent possession  or  enjoyment  of  a  legacy  or.  dis- 
tributive share,  so  as  to  be  within  the  saving 
clause    of    the    repealing   act    (Act   April    12, 

1902,  c.  500,  J  8,  32  Stat.  97  [U.  S,  Comp. 
St  Supp.  1909,  p.  876]),  preserving  all  taxes 
"imposed"  prior  to  the  taxing  effect  of  that 
act,  although  the  testator's  death  was  less 
than  one  year  prior  to  such  date,  in  view  of 
Rev.  St.  §  13  7U.  S.  Comp.  St.  1901,  p.  6), 
providing  that  the  repeal  of  any  statute  shall 
not  have  the  effect  to  release  or  extinguish  any 
penalty,  forfeiture,  or  liability  incuri^  there- 
under, unless  the  repealing  act  shall  express- 
ly so  provide.— Hertz  v.  Woodman,  30  S.  Ct 
621,  218  U.  S.  205,  54  L.  Ed.  1001. 

The  entire  clear  value  of  a  legacy  under  a 
will  devising  the  residuary  estate  in  trust  to 
pay  over  to  the  testator's  niece  the  net  income 
in  quarterly  payments  for  life,  and  not  merely 
so  much  of  such  life  estate  as  she  had  ac- 
tually received  before  July  1,  1902,  had  "vest- 
ed" prior  to  that  date,  in  the  sense  of  the  pro- 
vision of  Act  June  27,  1902,  c.  1160,  I  3,  82 
Stat  406  (U.  S.  Comp.  St  Supp.  1909,  p. 
879),  for  the  refunding  of  so  much  of  the  suc- 
cession tax  as  may  have  been  collected  on 
"contingent  beneficial  interests  which  shall  not 
have  become  vested"  before  the  date  mention- 
ed.—(1911)  United  States  v.  .FideUty  Trust 
Co..  32  S.  Ct  59,  222  U.  S.  158,  56  L.  Ed.  137. 
reversing  decree  (1910)  Fidelity  Trust  Co.  ▼. 
United  States,  45  Ct  (JL  362. 

^=»9.  SpeolAl  tax  on  ooovpation  or  bnsl* 


See  »  Gent  Dig.  Int  Rev.  9S  lS-28. 

Certificates  of  indebtedness  issued  by  a  rail- 
road company,  not  calculated  or  intended  to  cir- 
culate or  be  used  as  money,  are  not  taxable  as 
"circulation,"  under  Rev.  St.  $  3408,  cL  3.^ 
United  States  v.  Wilson,  106  U.  S.  620.  2  S. 
Ct  85,  27  L.  Ed.  310. 

The  idea  of  regularity,  as  to  route  or  time* 
or  both,  is  involved  in  the  words  ''express  busi- 
ness," under  Act  Cong.  June  30,  1864,  c.  173,  | 
104  (13  Stat  276),  imposing  a  tax  on  persons 
engaged  in  such  business,  and  those  words  do 
not  cover  what  is  done  by  a  per&on  who  carries 
goods  solely  on  call  and  at  special  request,  and 
does  not  run  regular  trips  or  over  regular  routes. 
— Retzer  v.  Wood,  109  U.  S.  185,  3  S.  Ct  164, 
27  L.  Ed.  900. 

Under  Act  Cong.  Feb.  8,  1875,  c  36.  I  19 
(18  Stat.  311),  providing  that  every  person,  nrm, 
or  corporation  'shall  pay  a  tax  of  10  per  centum 
on  the  amount  of  their  own  notes  used  for  circu- 
lation and  paid  out  by  them,"  only  negotiable 
promissory  notes  payable  in  money  are  taxable, 
and  an  order  for  the  payment  of  money  in  mer- 
chandise is  not  within  the  purview  of  the  act. — 
Hollistor  V.  Zion's  Co-op.  Mercantile  Inst,  111 
U.  S.  62,  4  S.  Ct  268,  28  L.  Ed.  352 ;  Willis 
V.  Belleville  Nail  Co.,  Ill  U.  S.  62,  4  S.  Ct 
265,  28  L.  Ed.  354. 

One  whose  business  is  buying  and  selling 
stocks  for  his  customers,  and  who  employs  capi- 
tal in  his  business,  and  has  a  regular  place  for 
transacting  it,  is  a  "banker,"  within  the  meaning 
of  Rev.  St.  |§  3407,  3408  [U.  S.  Comp.  St.  1901, 
pp.  2246,  2247],  which  provide  that  every  per^ 
son  "having  a  place  of  business  ♦  ♦  ♦  where 
money  is  advanced  or  loaned  on  stocks,  bondB»" 
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etc.,  "or  where  stocks,  bonds,**  etc.,  "are  re- 
ceived for  discount  or  for  sale,  shall  be  regarded 
as  a  ♦  •  ♦  banker,"  and  impose  a  tax  "on 
the  capital  employed  by  any  person  in  the  busi- 
ness of  banking."— Richmond  t.  Blake,  132  U.  S. 
602,  10  S.  a.  204,  83  L.  Ed.  481. 

Moneys  placed  in  the  Manhattan  Bank  by 
the  state  treasurer  of  New  York,  pursuant  to 
the  contract  of  July  13,  1840,  between  the  bank 
and  the  commissioners  of  the  canal  fund,  and 
also  under  the  provisions  of  Rev.  St.  N.  x.  pt. 
1,  c.  8,  tit  4,  {I  7-10,  to  be  disbursed  by  the 
bank,  as  agent  of  the  state,  in  discharge  of  the 
principal  and  interest  of  the  state  canal  loan  and 
the  loan  for  payment  of  bounties  to  volunteers, 
and  which  moneys  were  held  by  the  bank  at  its 
own  risk,  mixed  with  its  general  funds,  and 
were  subject  to  be  recalled  by  the  state,  were 
true  "deposits,"  and  computable  as  such  in  de- 
termining the  sum  which  was  subject  to  the  fed- 


eral tax  of  one  twenty-fourth  of  1  per  cent,  a 
mcmth,  imposed  by  the  act  of  June  oO,  1864,  f 
110  (Rev.  St.  §  3408),  on  the  average  amount  of 


bank  deposits  subject  to  payment  by  check, 
draft,  etc. — President,  etc.,  of  Manhattan  Co.  y. 
Blake,  148  U.  S.  412.  13  S.  Ct.  040,  37  L.  Ed. 
504. 

.  The  deposit  of  the  money  by  the  state  did 
not  create  a  vested  right  in  the  creditors  to 
whom  it  was  to  be  paid,  so  as  to  make  the  bank 
a  mere  trustee  for  them ;  nor,  on  the  other  hand, 
was  the  money  held  by  the  bank  merely  as  agent 
of  th«  state,  so  as  to  render  the  tax  a  tax  on  the 
revenues  of  the  state  in  the  hands  of  its  di»- 
horsing  agent,  or  a  tax  directly^  upon  the  reve- 
nues of  the  state.— Id. 

Interest  on  bank  deposits  and  dividends  on 
shares  of  stock  owned  by  a  sugar  refining  com- 
pany are  not  properly  included  in  the  gross  an- 
nual receipts  upon  which  the  amount  of  the  tax 
imposed  on  sugar  refining  by  War  Revenue  Act 
June  13.  1898,  c.  448.  |  27,  30  Stat  448,  464 
[U.  S.  Comp.  St  1901,  p.  2306],  is  to  be  com- 
puted^ bat  receipts  from  wharves  owned  by  it  and 
almost  exclusively  used  for  the  unloading  of 
sugar  consigned  to  it  are  properly  included. — 
Spreckels  Sugar  Refining  Co.  v.  McClain,  24  S. 
Ot  376,  192  U.  S.  397,  48  K  Ed.  496. 

The  dispenaiiig  avd  selling  agents  of  a 
state  which,  in  the  exercise  of  its  sovereign 
power,  has  taken  charge  of  the  business  of  sell- 
ing intoxicating  liquors,  are  fairly  within  the 
scope  of  Rev.  St.  U.  S.  K  3140,  3232,  3244  [U. 
8.  Comp.  St  1901,  pp.  2091,  2097,  20401,  under 
which  an  excise  tax  is  to  be  collected  nrom  all 
sellers  of  intoxicating  liquors.  Judgment  (1904) 
39  Ct  CL  257,  affirmed.— State  of  South  Caro- 
lina ▼.  United  States,  26  S.  Ct  110.  199  U.  S. 
437,  50  Lu  Ed.  261,  4  Ann.  Cas.  737. 

A  national  bank  whose  outstanding  circulat- 
ing notes  amount  to  less  than  6  per  cent  of  its 
capital  is  not  exempted  from  the  half-yearly  du- 
ty imposed  by  Rev.  St.  U,  S.  §  5214  (U.  S. 
Comp.  St.  1901,  p.  3500),  upon  the  average 
amount  of  its  notes  in  circulation,  by  section 
3411  (page  2248)  although  the  latter  section  Is  by 
section  3417  (page  2251)  expressly  made  applica- 
ble to  national  banking  associarions,  since  it  was 
so  made  applicable,  as  clearly  appears  from  the 
legislation  from  which  its  provisions  were  drawn, 
in  order  to  give  national  banks  representing  state 
banks  the  benefit  of  the  presumption  of  loss  or 
inability  to  retire  the  circulation  of  the  state 
bank  when  95  per  cent  thereof  had  been  actual- 
ly retired.  Judgment  (1006)  42  Ct  CI.  6,  affirm- 
ed.—Merchants'  National  Bank  of  Baltimore  v. 
United  States,  29  S.  Ct  593,  214  U.  8.  38,  53 
U  Ed.  899. 

An  excise  upon  the  carrying  on  or  the  do- 
ing of  business  in  a  corporate  or  quasi  corpo- 
rate capacity  is  what  was  imposed  by  Act  Aug. 
5,  1909,  c  6. J  38,  36  Stat  112  (U.  S.  Comp. 
St  Supp.  1909,  p.  844),  providing  that  insur 


ance  companies  and  all  corporations,  joint-stock 
companies,  or  associations  organized  lor  profit 
and  having  a  capital  stock  represented  by  snares, 
shall  be  subject  annually  to  a  special  excise  tax 
with  respect  to  the  carrying  on  or  doing  busi- 
nessj  equivalent  to  1  per  centum  upon  the  entire 
net  income  over  and  above  $5,000  received  from 
all  sources  durin|;  the  year,  with  certain  allow 
ances  and  deductions.— Flint  v.  Stone  Tracy  0>., 
81  S.  Ct  342,  220  U.  S.  107,  55  L.  Ed.  389, 
Ann.  Cas.  1912B,  1312. 

Corporations  or^nized  for  and  actually  en- 

{;aged  in  such  activities  as  leasing  property,  col- 
ecting  rents,  managing  office  buildings,  making 
investments  of  profits,  or  leasing  ore  lands  and 
collecting  royalties,  managing  wharves,  dividing 
profits,  and  in  some  cases  investing  the  surplus, 
are  engaged  in  business  within  the  meaning  of 
Act  Aug.  5,  1909,  c.  6,  I  38,  36  Stot  112  (U. 
S.  Comp.  St  Supp.  1909,  p.  844),  imposing  an 
excise  upon  the  doin^  or  the  carrying  on  of  busi- 
ness in  a  corporate  or  quasi  corporate  capacity. 
—Id. 

A  corporation  owning  and  leasing  taxicabs 
and^  collectinpr  rents  therefrom  is  engaged  in 
business  within  the  meaning  of  Act' Aug.  5, 1909, 
c.  6^  i  38.  36  Stat  112  (U.  S.  C:k>mp.  St  Supp. 
1909,  p.  844),  imposing  an  excise  upon  the  do- 
ing or  carrying  on  of  business  in  a  corporate 
or  quasi  corporate  capacity.--Id. 

Coxporations  acting  as  trustees,  guardians, 
etc,  under  the  authority  of  the  laws  or  courts 
of  a  state,  are  not  the  agents  of  the  state  gov- 
ernment in  such  a  sense  as  to  be  exempt  m>m 
the  imposition,  under  Act  Aug.  5,  1909,  c  6,  i 
38,  36  Stot.  112  (U.  S.  Comp.  St  Supp.  1909, 
p.  844),  of  an  excise  measured  by  net  income 
upon  the  doing  or  the  carrying  on  of  business  ia 
a  corporate  or  quasi  corporate  capacity.— Id. 

Real  estate  trusta  created  by  deed  for  the 
purchasing,  improving,  holding,  or  selling  lands 
and  buildings  for  the  benefit  of  the  shareholders, 
which  do  not  derive  any  benefit  from,  and  are 
not  organized  under,  any  stotute  of  the  state, 
and  which,  by  their  terms,  end  with  lives  in  be- 
ing and  twenty  years  thereafter,  are  not  subject 
to  the  excise  imposed  by  Act  Aug.  5,  1909,  c  6, 
I  38,  36  Stat  112  (U.  S.  Omp.  St  Supp.  1909, 
p.  844),  upon  the  doing  of  business  by  corpora- 
tions, joint-stock  companies,  or  associations 
"now  or  hereafter  organized  under  the  laws  of 
the  United  Stotes  or  of  any  state  or  territory." 
— Efliot  V.  Freeman,  31  S.  Ct  360,  220  U.  S. 
178,  55  L.  Ed.  424. 

A  corporation  organized  for  the  purpose  of 
owning  and  renting  an  office  building,  but  which 
has  wholly  parted  with  the  control  and  manage- 
ment of  the  property,  and  by  the  terms  of  a  re- 
organisationr  has  disqualified  itself  from  any  ac- 
tivity in  respect  to  it,  its  sole  authority  being 
to  hold  the  title  subject  to  a  lease  for  130  years, 
and  to  receive  and  distribute  the  rentals  which 
may  accrue  under  the  terms  of  the  lease,  or  the 
proceeds  of  an^  sale  of  the  land,  if  it  shall  be 
sold,  is  not  doing  business  within  the  meaning 
of  Act  Aug.  5,  1909,  c.  6.  {  38.  36  Stot  112  (U. 
S.  Omp.  St  Supp.  1909,  p.  844),  imposing  an 
excise  upon  the  doing  or  the  carrying  on  of  busi- 
ness in  a  corporate  or  quasi  corporate  capacity. 
— Zonne  v.  Minneapolis  Syndicate,  31  S.  (jt.  361. 
220  U.  S.  187,  56  L.  Ed.  428. 

A  railroad  which  has  leased  ito  entire  road 
and  all  ito  righto  and  privileges  for  a  term  of 
years  at  an  annual  rentol,  the  lessees  operating 
it  and  agreeing  to  return  it  at  the  expiration  of 
the  lease,  is  not  with  respect  to  the  railroad  **en- 
giged  in  business"  within  federal  Corporation 
Tax  Law,  §  38,  imposing  an  excise  tax  on  cor^ 
poratlons,^  thons^  it  retoins  a  franchise  of  cor* 
porate  existence,  and  is  ready  to  resume  posses- 
sion at  the  expiration  of  the  lease,  and  to  exer- 
cise ito  franchise  of  eminent  domain  when  re- 
quired by  the  lessee.— McCoach  v.  Minehill  &  S« 
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H.  R.  Co.,  33  S.  Ot  419,  228  U.  S.  295,  57  L. 
Ed.  842.     • 

The  receipt  by  a  lessor  railroad  of  the  in- 
come from  its  railroad  and  of  interest  and  divi- 
dends from  invested  funds  and  payment  of  ex- 
penses incidental  of  the  receipt  of  such  moneys 
and  distribution  among  stockholders  do  not  con- 
stitute a  business  taxable  under  federal  Corpo- 
ration Tax  Law,  fi  38.— Id. 

Income  derived  by  receivers  of  street  rail- 
ways where  they  are  required  to  operate  same 
under  the  supervision  of  the  court,  is  not  sub- 
ject to  the  excise  tax  imposed  by  Act  Aug.  5, 
1909,  §  38.~XJnited  States  v.  Whitridge,  34  S. 
Gt  24,  231  U.  S.  144.  58  L.  Ed.  159,  affirming 
decree  Pennsylvania  Steel  Co.  v.  New  York  City 
Ry.  Co..  198  F.  774,  117  O.  C.  A.  556. 

Corporations  engaged  solely  in  mining  on 
their  own  premises  are  subject  to  the  excise  tax 
imposed  by  Act  Aug.  5,  1909«  §  38,  such  corpora- 
tions being  within  the  general  description  of  that 
section. — Stratton's  Independence  v.  Howbert, 
34  S.  Ct.  136,  231  U.  S.  399,  58  L.  Ed.  285,  an- 
swering certified  questions  211  F.  1023,  127  C. 
O.  A.  667. 

The  proceeds  of  ore  mined  by  a  corporation 
from  its  own  premises  are  income  within  the 
meaning  of  Act  Aug.  5,  1909,  §  38,  imposing 
an  excise  tax  measured  by  the  net  annual  in- 
come.— Id. 

Treating  the  proceeds  of  ore  mined  by  a  cor- 
poration as  income  within  Act  Aug.  5,  1909,  | 
38,  does  not  make  the  excise  tax  thereon  a  di- 
rect tax  and  invalid. — Id. 

Assuming  that  the  depletion  of  the  mineral 
supply  by  mining  should  be  considered  in  de- 
termining the  reasonable  depreciation  that  un- 
6^r  Act  Aug.  5,  1909,  §  38,  is  to  be  deducted 
from  the  net  annual  income  when  assessing  the 
excise  tax  of  a  mining  corporation,  the  differ- 
ence between  the  proceeds  of  the  sales  during 
the  year  and  the  amount  expended  for  mining 
and  marketing  cannot  be  treated  as  the  value  of 
the  ore  in  place  for  such  purpose.— Id. 

A  real  estate  corporation,  whose  business 
consists  in  Uie  collection  of  rent  received  from 
its  single  lessee,  is  not  engaged  in  business  with- 
in federal  Corporation  Tax  Law  (Act  Aug.  5, 
1909,  fi  38),— United  States  v.  Emery,  Bird, 
Thayer  Realty  Co.,  35  S.  Ct.  499,  237  tf.  S.  28, 
59  L.  Ed.  825,  affirming  judgment  (D.  C.)  Em- 
ery, Bird,  Thayer  Realty  Co.  ▼.  United  States, 
198  F.  242. 

Under  Act  Aug.  5,  1909,  t  38,  authorizing 
that,  in  determining  income'  of  corporation,  in- 
terest paid  on  bonded  debt  in  an  amount  not  ex- 
ceeding its  capital  stock  may  be  deducted,  does 
not  permit  deduction  of  interest  on  bond€^d  debt 
of  more  than  tiie  capital  stock  as  part  of  the  ex- 

gmses  of  operation. — ^Anderson  v.  Forty-Two 
roadway  Co..  36  S.  Ct.  17,  239  U.  S.  69,  60  L. 
Ed.  152,  reversing  judgment  213  F.  777,  130  C. 
C.  A.  338. 


Taxes  on  spocifio  Artiolos. 

Bee  29  Cent  Dig.  Int.  Rev.  98  29-38. 


»—  In  KoneraL 

See  29  Cent  Dig.  Int  Rev.  81  29.  26-88. 

The  reconversion  of  the  residuum  of  opium 
remaining  after  smoldng  into  a  form  fit  for  re- 
smoking  is  not  a  manufacture  of  opium  for 
smoking  purposes  within  Act  Oct.  1,  1890,  S  36, 
levying  an  mternal  revenue  tax  on  all  opium 
manufactured  in  United  States  for  smoking  pur- 
poses.—United  States  V.  Shelley,  33  S.  Ct  635, 
229  U.  S.  239,  57  L.  Ed.  1167. 


livery  of  a  copy  of  the  survey  required  bv  Rev. 
St.  U.  S.  §  3264,  and  the  taxes  on  the  difference 
between  the  capacity  of  the  distillery  and  the  re- 
turns of  production  may  be  recovered,  notwith- 
standing the  nondelivery  .—Wright  v.  United 
States,  108  U.  S.  281,  2  S.  Ct.  633,  27  L.  Ed. 
727. 

Rev.  St  $  3309,  provides  that,  "if  the  com- 
missioner finds  that  the  distiller  has  used  any 
grain  in  excess  of  the  capacity  of  his  distillery 
as  estimated  according  to  law.  he  shall  make  an 
assessment  against  the  distiller  at  the  rate  of 
ninety  cents  for  every  proof  gallon  that  should 
have  been  produced  from  the  grain  so  used  in 
excess  ;*'  and  by  section  3307  the  distiller  is  re- 
quired to  make  a  sworn  report  monthly  of  the 
grain  used.  Held,  that  the  tax  ia  not  to  be  as- 
sessed against  an  apparent  excess  above  the 
daily  average  in  one  month,  which  is  balanced 
by  a  corresponding  deficiency  in  the  next  month. 
-Chicago  Distilling  Co.  v.  Stone,  140  U.  S.  647, 
11  S.  Ct  862.  35  L.  Ed.  532. 

As  Rev.  St  §  3330.  ni^viding  for  the  wit^i- 
drawal  of  distilled  spirits  from  bonded  ware- 
houses for  exportation  in  the  original  casks 
without  the  paypient  of  taxes^  under  regulations 
to  be  prescribed  by  the  commissioner  of  internal 
revenue,  contemplates  but  one  withdrawal  entry 
for  exportation,  and  Act  Cong.  May  28,  1880.  § 
17  (21  Stat  149),  makes  allowance  for  a  de- 
ficiency upon  only  one  such  entry,  the  collector 
has  power  to  assess  a  tax  on  a  deficiency  accru- 
ing by  reason  of  evaporation  after  the  giving  of 
an  exportation  bond  and  the  actual  removal  un- 
der a  later  exportation  bond. — Thompson  v. 
United  States,  142  U.  S.  471,  12  S.  Ct  299,  85 
L.  Ed.  1084. 

^=»14,  — »  Toladoo  and  snuff. 

See  29  Gent.  Dig.  Int  Rev.  8  24. 

A  dealer  in  tobacco,  who  is  assessed  on  his 
sales  thereof  when  it  is  in  a  bonded  warehouse, 
is  not  liable  to  be  taxed  for  the  revenue  stamps 
required  to  be  affixed  thereto  before  the  removal 
thereof,  unless  they  were  at  the  time  of  such 
sales  so  affixed,  whereby  they  entered  into  the 
value  of  the  tobacco  and  formed  a  part  of  the 
price  thereof.— Jones  v.  Van  Benthuysen,  115  U. 
S.  464,  6  S.  Ct  128,  29  L.  Ed.  446. 


DistiUed  spirltB, 

See  29  Cent.  Dig.  Int.  Rev.  ||  30-32. 

An  indorsement  by  a  distiller  on  the  collec- 
tor's survey  of  his  distillery  accepting  it,  and  ac- 
knowledging it  as  binding,  made  at  the  time  his 
bond  is  executed,  is  a  waiver  of  a  formal  de- 


»—  Oleomargarine  and  adulter* 
ated  or  renovated  butter. 

Artificially  colored  oleomargarine,  whose  col- 
or is  imparted  in  its  manufacture  by  the  use 
of  an  artificially  colored  and  authorized  ingre- 
dient, is  not  within  tho  proviso  to  Act  Aog.  2. 
1886,  c  840,  J  8,  24  Stat.  209  [U.  S.  Comp.  St. 
1901,  p.  2228],  as  amended  by  Act  May  9,  1902, 
c.  784,  fi  3,  82  Stat  193,  imposing,  instead  of 
the  general  tax  on  oleomargarine  prescribed  by 
that  section,  a  lower  rate  when  "free  from  ar- 
tificial coloration/'  because  of  the  provision  of 
section  2  of  the  amendatory  act  that  persons 
adding  to,  or  mixing  with,  oleomargarine  any 
artificial  coloration  shall  be  held  to  be  manufac- 
turers of  oleomargivrin^  — McCray  v.  United 
States,  24  S.  Ct  769,  195  U.  S.  27,  49  L.  Ed. 
78»  1  Ann.  Cas.  561. 

Oleomargarine,  whose  yellow  color  is  pro- 
duced by  the  employment  as  an  ingredient  of 
butter  which  itself  is  artificially  colored,  is 
not  "free  from  artificial  coloration,"  within  the 
meaning  of  the  proviso  to  Act  Aug.  2,  1886,  c. 
840.  I  8,  24  Stat.  209  [U.  S.  Comp.  St.  1901, 
p.  2228],  as  amended  by  Act  May  9,  1902,  c. 
784,  I  3,  32  Stat.  193,  prescribing  a  lower  rate 
of  taxation  for  oleomargarine  not  so  colored, 
although  the  statute  treats  butter,  whether  ar- 
tificially colored  or  not,  as  an  authorized  ingre- 
dient of  oleomargarine.— Id. 

Oleomargarine,  containing  a  small  quantity 
of  a  vegetable  oil.  which  substantially  serves 
only  to  give  the  product  the  yellow  shade  which 
causes  it  to  resemble  butter,  cannot  be  regarded 
aa  within  the  proviso  in  Act  Aug.  2,  1886,  c 
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840, 1  8,  24  Stat.  200  [XT.  S.  Comp.  St.  1901,  p. 
222SL  as  amended  by  Act  May  9,  1902,  c.  784, 
32  SUt.  193  [U.  S.  Comp.  St.  Sapp.  1903,  p. 
266],  imposing  a  lesser  tax  <m  oleomargarine 
when  **free  from  artificial  coloration  that  causes 
it  to  look  like  butter  of  any  shade  of  yellow," 
on  the  theory  that  the  use  of  a  substance  which 
Congress  has,  in  section  2  of  the  original  act, 
recognized  as  a  possible  ingredient,  cannot  be 
artificial  coloration,  since  this  congressional 
enumeration  of  ingredients  specifically  includes 
coloring  matter.--Clifr  v.  United  States,  25  S. 
Ct  1,  195  U.  S.  159,  49  L.  Ed.  139.      ' 

Oleomargarine  made  to  look  like  butter  of 
a  shade  of  yellow  by  the  use  of  one-half  of 
1  per  cent,  of  palm  oil,  a  vegetable  oil  recognis- 
ed as  a  possible  ingredient  by  Act  Aug.  2,  1886, 
c.  840.  9  2,  24  Stat.  209  (U.  S.  Comp.  St.  1901. 
p.  2228),  is  not  "free  from  artificial  coloration'* 
within  the  meaning  of  the  proviso  in  section  8 
of  that  act,  as  amended  by  Act  May  9,  1902, 
c.  784.  i  3,  32  Stat.  104  (U.  S.  Comp.  St 
Sapp.  1909.  p.  864),  imposing  a  lesser  tax  on 
oleomargarine  when  free  from  artificial  colora- 
tion that  causes  it  to  look  like  butter  of  anv 
shade  of  yellow,  although  the  addition  of  such 
palm  oil  may  give  the  product  a  slightly  better 
grain  of  texture,  and  a  slightly  better  physio- 
logical effect  upon  those  who  eat  it,  where,  but 
for  its  coloring  power,  it  probably  would  not 
have  been  used.— Wm.  J.  Moxley  v.  Hertz,  80 
8.  Ot  305,  216  U.  S.  844,  54  L.  Ed.  510. 


—  Filled  olieoae. 

No  exemption  of  filled  cheese  manufactured 
for  export  from  the  manufacturing  tax  imposed 
by  Act  June  6,  1896,  c.  337,  «  9.  29  Stat. 
253  lU.  S.  Comp.  St.  1901,  p.  2236],  was  ef- 
fected by  the  provision  that  *  the  tax  levied  by 
this  section  shall  be  represented  by  coupon 
stamps,  and  the  provisions  of  existing  laws 
governing  the  engraving,  issue,  sale,  accounta- 
bility, effacement,  and  destruction  of  stamps 
relating  to  tobacco  and  -snuff,  as  far  as  appli- 
cable, are  hereby  made  to  apply  to  stamps  pro- 
vided for  by  this  section,"  although  by  Rev.  St. 
U.  S.  I  3385  [U.  S.  Comp.  St.  1901,  p.  2212], 
exported  manufactured  tobacco  and  snuff  are 
lelleved  from  the  manufacturing  tax.— Cornell 
Tc^eTh.  S.  Ct.  883,  192  U.  S.  418.  48  L. 
Ed.  504. 

e=>lS.   Stamp  taxes  on  speelllo  objeets. 
Bee  tt  Cent  Dig.  Int.  Rev.  %%  S9-45. 

^=>19,  .^  \)7rltten  lastnimente. 

See  tt  Gent  Dig.  Int  Rev.  H  S9-44. 

A  "call"  for  stock,  which  contains  an  ab- 
Bolnte  promise  to  sell  the  stock  at  any  time 
within  15  days  at  a  certain  price,  though  it 
may  be  a  unilateral  contract,  is  an  "agreement 
to  sell."  within  the  provision  of  War  Revenue 
Act  June  13,  1898,  c.  448,  fi  25,  Schedule  A, 
30  SUt.  458  [U.  S.  Comp.  St  1901,  p.  2300] 
regniring  a  stamp  tax  of  2  cents  on  each  $100 
of  face  value  or  fraction  thereof.— Treat  v. 
White,  21  S.  Ct  611.  181  U.  S.  264,  45  L.  Ed. 
853,  answering  certined  questions  109  F.  1063, 
47  C.  C.  A.  686. 

Bonds  required  to  be  given  to  the  state  of 
Illinois  and  city  of  Chicago  as  a  condition  pre- 
cedent to  the  issue  of  the  liquor  license  were 
exempted  from  the  stamp  tax  requirement  of 
the  war  revenue  act  of  1898,  30  Stat  448.  c. 
448  [U.  S.  Comp.  St  1901,  p.  228G),  either 
as  bonds  issued  by  a  state  or  city  within  the 
meaning  of  the  exemption  conferred  by  section 
17  of  that  act  [U.  S.  Comp.  St  1901,  p.  2297], 
or  by  virtue  of  the  proviso  in  that  section  that 
it  was  thereby  intended  to  exempt  the  state 
imd  municipalities  in  respect  of  the  exercise 
of  strictly  governmental  functions.— Ambrosini 
V.  United  States,  23  S.  Ct.  1,  187  U.  S.  1,  47 
U  E^  49,  reversing  judgment  (D.  C.)  United 
States  V.  Ambrosini,  105  F.  239. 


^a»22«  ReTea«e  oAeers  and  aseats. 

See  29  Cent.  Dig.  Int  Rev.  Ii  47-81. 

The  sureties  on  an  official  bond  of  an  in- 
ternal revenue  collector  are  liable  for  taxes  col- 
lected during  the  term  covered  by  their  bond 
upon  assessment  rolls  recovered  during  a  prior 
term  or  for  moneys  or  stamps  on  hand  at  the 
expiration  of  a  former  term,  and  remaining  in 
possession  of  the  collector  at  the  beginning  of 
the  new  term,  when  retained  by  him  as  his  own 
successor,  as  when  received  from  any  other 

Sredecessor.— United  States  v.  Stone,  106  U.  S. 
25,  1  S.  Ct  287,  27  L.  Ed.  163. 

In  an  action  against  sureties  on  an  official 
bond  of  an  internal  revenne  collector,  it  is  com- 
petent for  defendants  to  show,  by  certined 
transcripts  of  the  books  of  the  treasury  de- 
partment, that  the  balance  charged  against 
their  principal  upon  the  adjustment  of  his  ac- 
counts, during  the  period  when  they  were  lia- 
ble for  his  defaults,  had  in  fact  arisen,  by  vir- 
tue of  a  default  during  his  prior  term.— Id. 

A  person  appointed  and  commissioned  as  a 
collector  of  internal  revenue,  under  the  act  of 
July  1.  1862  (12  SUt  432),  U  entitled  to  the 
compensation,  prprided  for  by  section  34  of  that 
act  of  a  percentage  commission  to  be  computed 
on  the  moneys  accounted  for  and  paid  over  by 
him,  from  the  time  he  enters  on  the  duties  of 
his  office  and  his  services  are  accepted,  and  not 
merely  from  the  time  he  takes  the  oath  of  of- 
fice—United States  V.  Flanders,  112  U.  S.  88,  5 
S.  Ct  67,  28  L.  £d.  630. 

A  collector  of  internal  revenue  appointed 
under  Act  July  1,  1862  (12  Stat  432),  is  enti- 
tled, in  a  suit  against  him  on  his  bond,  brought 
to  recover  public  money  collected  by  him  and 
not  paid  over,  to  have  allowed,  as  a  set-off,  mon- 
ey paid  by  him  for  publishing  advertisements 
required  to  be  made  by  section  19  of  that  act 
if  the  amount  is  found  to  be  ressonable  and 
proper,  though  the  item  was  not  formally  al- 
lowed or  certified  by  the  accounting  officers  in 
the  treasury  department  or  otherwise.— Id. 

Rev.  St  f  3314,  allowing  commissions  to 
collectors  of  internal  revenue  on  taxes  collected 
by  the  sale  of  tax-paid  spirit  stamps,  was  not 
repealed  by  Act  March  1,  1879,  §  2;  the  inten- 
tion of  congress  that  it  should  remain  in  force 
being  unmistakably  expressed  by  the  re-enact- 
ment verbatim  of  section  3314  in  section  5  of 
said  act  of  1879.— United  States  v.  Landram, 
118  U.  S.  81,  6  S.  Ct  954,  30  L.  Ed.  58. 

Under  Rev.  St.  f  3220,  providing  that  the 
commissioner  of  internal  revenue,  subject  to  the 
regulations  of  the  secretary  of  the  treasury,  is 
authorized,  on  application  by  the  officer,  to  re- 
pay all  damages  and  costs  recovered  against 
such  officer  by  reason  of  anything  done  in  the 
due  performance  of  his  official  duties,  an  officer 
applied  to  the  commissioner  for  payment  of  a 
judgment  who,  with  the  approval  of  the  secre- 
tary of  the  treasury,  allowed  the  claim,  and  cer- 
tified it  for  payment  to  the  judgment  creditor, 
"upon  due  satisfaction  of  the  judgment."  Hejd, 
it  was  proper,  under  the  statute,  to  make  the 
payment  directly  to  the  judgment  creditor,  on 
satisfaction  of  the  judgment  by  him,  when  it 
appeared  that  payment  had  not  been  made  by 
the  officer.— United  States  v.  Frerichs,  124  U. 
S.  315,  8  S.  Ct  514,  31  L.  Ed.  471. 

The  rule  that  justification  of  an  alleged  tres- 
pass, to  avail,  must  be  pleaded,  does  not  apply 
in  an  action  against  a  collector  of  internal  rev- 
enue for  the  alleged  wrongful  seizure  of  a  dis- 
tiller's property,  where  the  declaration  itself 
shows  that  the  collector  acted  in  his  official  ca- 
paci^,  and  in  conformity  with  law,  in  making 
the  seizure. — Harding  v.  Woodcock,  137  U.  S. 
43,  11  S.  Ct.  6,  34  L.  Ed.  580. 

The  doctrine  that  a  ministerial  officer  will 
be  protected  in  the  enforcement  of  process  regu- 
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lar  on  its  face.  Issued  by  an  officer  or  tribunal 
possessing  jurisdiction  over  the  subject-matter, 
and  having  the  power  to  issue  process  for  the 
enforcement  of  its  judgment,  applies  to  a  col- 
lector of  internal  revenue  in  enforcing  against 
a  distiller  an  assessment  for  taxes,  regular  on 
its  face,  made  by  the  commissioner  of  internal 
revenue,  and  duly  certified  to  the  collector, 
though  such  assessment  may  in  fact  have  been 
invalid. — Id. 

^=»2^3.  Bonds  under  reTenve  laws. 

See  29  Cent.  Dig.  Int  Rev.  81  62-87. 

Where  the  penalty  of  a  bond  was  payable 
directly  to  the  United  States,  and  the  condi- 
tion was  that  the  defendant  should  pay,  or 
cause  to  be  paid,  to  the  treasurer  of  the  United 
States,  for  the  use  of  the  United  States,  all  and 
every  such  sum  or  sums  of  money  as  he  might 
owe  to  the  United  States  for  adhesive  stamps, 
any  evidence  which  shows  that  defendant  was 
indebted  for  adhesive  stamps  Is  competent,  and 
it  is  immaterial  whether  the  stamps  were  fur- 
nished by  the  assistant  treasurer  or  by  the  com- 
missioner of  internal  revenue. — Jessup  v.  Unit- 
ed States,  106  U.  S.  147, 1  S.  Ct  74,  27  L.  Ed. 
86. 

In  an  action  on  a  bond  under  Revenue  Act 
June  30,  1864,  c.  173,  §  161.  given  "to  secure 
payment  to  the  treasurer  of  tne  United  States" 
for  revenue  stamps  furnished  on  credit,  it  is  no 
defense  that  the  bond  is  given  to  the  United 
States,  and  not  to  the  treasurer,  and  that  the 
suit  is  not  brought  in  his  name.— Id. 

An  order  from  the  secretary  of  the  treasury 
pursuant  to  Act  Cong.  May  27,  1872  (17  Stat 
162),  abating  taxes  upon  bonded  spirits  on  ac- 
count of  their  destruction  by  fire,  cancels  the 
warehouse  bond;  and,  though  the  order  may  be 
revoked  for  cause  and  the  tax  reimposed,  the 
obligation  of  the  bond  can  never  be  revived. — 
United  States  v.  Alexander,  110  U.  S.  325,  4  S. 
Ct.  99,  28  L.  Ed.  166. 

The  seizure  and  sale  of  bonded  spirits  for- 
feited by  the  fraudulent  acts, of  the  distiller, 
and  the  payment  of  the  taxes  out  of  the  pro- 
ceeds, render  the  bond  functus  officio,  and  dis- 
charge the  obligors.— United  States  v.  Ulrici,  111 
U.  S.  3a  4  S.  Ct.  288,  28  L.  Ed.  344 ;  Same  v. 
Sutton,  111  U.  S.  42,  4  S.  Ct  291,  28  L.  Ed. 
346. 

^s»24«  Bonded  wavelionsos  and  girads  In 
bond. 

See  29  Cent  Dig.  Int  Rev.  19  68-7t 

The  government  assumes  no  responsibility 
to  a  distiller  for  the  safe-keeping  of  bonded 
whisky  deposited  in  a  distillery  warehouse- 
United  States  V.  Witten,  143  U.  S.  76,  79,  12 
S.  Ct  372,  36  L.  Ed.  81. 

The  fact  that  bonded  whisky  deposited  in  a 
distillery  warehouse  was  stolen  through  failure 
of  the  revenue  officers  to  provide  sufficient  locks 
for  the  doors  is  no  defense  to  an  action  on  the 
bond.— Id. 

^=»26.  Iiien  for  tasees. 

Bee  29  Cent  Dig.  Int  Rev.  9  74* 

The  lien  of  the  United  States  on  distillery 
premises  for  delinquent  taxes  can  be  enforced 
only  by  a  suit  in  equity,  in  which  the  owners  of 
the  fee  in  the  land,  or  of  incumbrances  on  it, 
are  made  parties,— Mansfield  v.  Excelsior  Re- 
finery Co.,  135  U.  S.  326.  10  S.  Ct  826,  34  U 
Ed.  162. 

Rev.  St  i  3251,  gives  the  United  States, 
for  taxes  due  on  distilled  spirits,  a  lien  on  the 
land  whereon  the  distillery  is  situated.  Section 
3262  declares  that  where  a  distiller  does  not 
own  the  land  on  which  his  distillery  is  situated, 
he  must  file  with  the  collector  the  written  con- 
sent of  the,  owner  of  the  fee,  or  of  any  mort- 
sagee,  judgment  creditor,  or  other  person  hav- 
ing a  Uen  thereon,  Xhat  the  premises  may  be 


used  for  the  purpose  of  distilling  spirits,  and 
stipulating  that  the  lien  of  the  United  States 
for  taxes  shall  have  priority  of  such  mortgage* 
etc.  Held,  that  the  consent  provided  for  in  sec- 
tion 3262  passes  no  interest  in  the  Ifuid  to  the 
distiller,  but  merely  gives  to  the  United  States 
a  first  Hen  for  the  taxes  that  may  be  due  from 
him.— Id. 

^=>27.  PaynMnt  of  taxes. 
€{ee  29  Cent  Dig.  Int  Rev.  i  7S. 

A.  rule  of  the  tax  commissioners  not  to  re* 
ceive  payment  of  the  taxes  imposed  by  Act  June 
7,  1862,  except  from  the  owner  in  person  has 
the  effect  to  dispense  with  the  necessity  of  ten- 
der, since  it  would  be  of  no  avail. — ^United 
States  V.  Lee,  106  U.  S.  196,  1  S.  Ct  240,  27 
h.  Ed.  171. 

An  express  company  is  not  forbidden  by  the 
act  of  <k>ngress  of  June  13,  1898,  known  as  the 
"war  revenue  act,"  from  adding  to  its  rates  an 
amount  sufficient  to  cover  the  cost  of  the  stamp 
required  to  be  affixed  to  a  receipt  issued  to  the 
shipper,  and  thereby  shifting  the  burden  of  the 
tax  upon  the  shipper,  if 'the  rate  as  increased 
thereby  is  not  unreasonable. — Crawford  v.  Hub- 
bell,  20  S.  Ct  701,  177  U.  S.  419,  44  L.  Ed^ 
829 ;  American  Exp.  Co.  v.  Maynard,  20  S.  Ct. 
695,  177  U.  S.  404,  44  L.  Ed.  823,  reversin^r 
judgment  Attorney  General  v.  American  Exp. 
Co..  77  N.  W.  317,  118  Mich.  682,  5  Detroit 
Leg.  N.  669. 

^=»28.   CoUeetion    and    enforoement    pt 
taseea. 

See  29  Cent  Dig.  Int  Rev.  fi  76-81. 


Under  Rev.  St.  i  3224^  prohibiting  suits 
straining  the  collection  of  internal  revenue  tax- 
es, and  providing  a  remedy  by  suit  to  recover 
ba£k  the  tax  after  it  is  paid,  the  statutory  rem- 
edy is  exclusive,  and  a  bill  in  equity  will  not  lie 
to  enjoin  the  collection  of  an  internal  revenue 
tax  on  tobacco,  on  the  theory  that  a  tax  illegal- 
ly assessed  is  not  a  tax  within  the  statute. — Sny- 
der V.  Marks,  109  U.  S.  189,  3  S.  Ct  157,  2T 
L.  Ed.  901. 

I^and  subject  to  a  direct  tax  was  sold  for 
its  nonpayment,  and  was  bought  in  for  the  Unit- 
ed States  for  the  sum  of  $1,100,  under  Aot 
June  7,  1862,  c  98,  fi  7,  as  amended  by  Act 
Feb.  6,  1863,  c.  21  (12  Stat  640).  the  tax,  pen- 
alty, interest,  and  costs  being  $170.50.  No  mon- 
ey  was  paid.  The  United  States  took  posses- 
sion of  the  land  and  leased  it,  and  afterwards 
sold  all  but  50  acres  for  $130,  under  Act  June 
8,  1872,  c.  337  (17  Stat.  330).  The  land  was  not 
redeemed.  Application  by  its  owner  was  made 
to  the  secretary  of  the  treasury  for  the  $929.50 
surplus,  and,  no  action  being  taken  thereon,  he 
sued  in  the  court  of  claims  to  recover  that  sum. 
Held,  that  he  was  entitled  to  recover  it — Unit- 
ed States  V.  Lawton,  110  U.  S.  146,  3  S.  Ct 
545,  28  L.  Ed.  100. 

In  an  action  to  recover  the  surplus  proceeds 
of  a  sale  of  property  for  direct  taxes  under  the 
act  of  congress  of  August  5,  1861,  the  court  of 
claims  found  that  in  1865,  after  the  tax  sale, 
the  claimant  sold  the  property  subject  to  the 
tax  title,  and  in  1882  released  to  the  govern- 
ment, and  those  claiming  under  it  aU  his  inter- 
est, to  secure  it  against  a  second  payment  of 
the  surplus.  Held,  that  it  could  not  be  inferred 
from  these  findings  that  the  claimant  retained 
possession  of  the  property  after  the  tax  sale, 
and  sold  it  to  a  third  person  for  a  valuable  con- 
sideration, regardless  of  the  tax  sale,  even  if 
these  facts  were  material,  and  that,  if  the  sale 
was  for  any  reason  invalid,  the  release  secured 
the  government  against  any  possible  claim  by 
the  owner  on  that  account. — United  States  v» 
Cooper,  120  U.  S.  124.  7  S.  Ct  459,  30  L.  Ed. 
606. 

Until  an  application  has  been  made  to  the 
treasury,  the  statute  does  not  begin  to  ran 
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against  a  claim  for  the  aurplos  proceeds  of  a 
sale  under  Act  Cong.  Aug.  5,  1881.  relative  to 
the  sale  of  property  which  was  subject  to  direct 
taxes,  and  which  proceeds  have,  under  the  stat- 
ute, been  deposited  in  the  treasury  to  be  held 
until  called  for  by  the  owner.—Id. 

Rev.  St.  §§  3187-31»4,  provide  for  the  sale 
by  the  collector  of  the  personal  property  of  a 
delinquent  for  taxes  due  the  United  States ;  and 
Sections  3196,  3197,  provide  that  if  sUch  prop- 
erty is  insufficient  the  collector  may  sell  the  real 
estate  after  publication  of  a  notice  of  the  sale, 
and  service  of  a  notice  thereof  in  writing,  on  the 
person,  "whose  estate  it  is  proposed  to  sell.'* 
Sections  3198.  3199,  provide  for  a  deed  from  the 
collector  to  the  purchaser  at  such  sale,  which 
shall  operate  to  convey  "all  the  right,  title,  and 
interest  of  the  party  delinquent."  Held  that, 
where  land  on  which  a  distillery  is  situated  is 
sold  under  these  sections  for  taxes  due  from  the 
distiller,  who  does  not  own  the  fee  in  the  land, 
jnly  his  interest  passes  under  the  collector's 
leed. — Mansfidd  v.  Excelsior  Refinery  Co.,  135 
U.  S.  32d.  10  S.  Ct.  825,  34  L.  Ed.  162. 

The  duty  imposed  by  law  on  a  collector  of 
internal  revenue  to  collect  by  distraint  taxes  as- 
sessed against  a  distiller  and  duly  certified  to 
the  collector  is  not  suspended  or  in  any  way  af- 
fected by  the  commencement  of  an  action  by  the 
government  on  the  distiller's  bond  for  the  collec- 
tion of  the  same  taxes.— Harding  v.  Woodcock, 
137  U.  S.  43,  11  S-  Ct.  6,  34  L.  Ed.  580. 

The  stamp  tax  which,  under  War  Revenue 
Act  June  13,  1898,  c  448,  «  6,  30  Stat.  451 
fU.  3.  Comp.  St.  1901,  p.  2291),  is  to  be  'lev- 
ied, collects,  and  paid"  upon  the  execution  of 
a  conveyance,  may  be  recovered  by  the  United 
States  in  an  action  of  debt,  notwithstanding 
the  further  provisions  of  the  statute  imposing 
fine  or  impnsonment  for  issuing  an  unstamped 
conveyance,  and  making  such  unstamped  in- 
strument inadmissible  in  evidence,  incapable  of 
record,  and  invalid  and  of  no  effect,  which 
most  be  deemed  made  in  order  to  induce  the 
payment  of  the  tax,  and  not  as  substitutes  for 

Sayment.— (1911)  United  States  v.  Chamberlin, 
1  S.  Ct.  155,  219  U.  S.  250,  55  L.  Ed.  204, 
reversing  judgment  (1907)  156  F.  881.  84  C.  C. 
A.  461.  13  A..&  E.  Ann.  Cas.  720. 

The  satisfaction  of  a  judgment  for  the  re- 
covery of  the  stamp  tax  which,  under  War 
Revenue  Act  ^June'13,  1898,  c.  448,  30  Stat 
454  (U.  S.  Comp.  St.  1901,  p.  2294),  is  to  be 
levied,  collected,  and  paid  upon  the  execution 
of  a  conveyance,  must  be  deemed  the  equiva- 
lent of  the  payment  of  the  price  of  the  stamps 
under  section  13  of  that  act,  as  amended  by 
Act  March  2,  1901,  c.  806,  f  7,  31  Stat.  941 
<U.  S.  Comp.  St  1901,  p.  2294),  validating  un- 
stamped instruments  on  making  the  prescribed 
payment  in  view  of  Rev.  St  U.  S.  §  3216 
(U.  S.  Comp.  St  1901,  p.  2084),  providing  that 
all  judgments  and  moneys  recovered  or  receiv- 
ed for  taxes,  costs,  forfeitures,  and  penalties 
shall  be  paid  to  collectors  as  internal  taxes  are 
required  to  be  paid. — Id. 

Express  statutory  authority  for  an  action 
by  the  United  States  to  recover  the  stamp  tax 
which,  under  War  Revenue  Act  June  13, 
1898,  c.  448,  9  6,  30  Stat  451  (U.  S.  Comp. 
St  1901,  p.  2291),  is  to  be  levied,  collected, 
and  paid  upon  the  execution  of  a  conveyance, 
is  given  by  section  31  of  that  act,  making  ap- 
plicable sll  administrative,  special,  or  stamp 
provisions  of  law,  including  the  laws  in  rela- 
tion to  the  assessment  of  taxes  not  heretofore 
specifically  repealed,  which  must  comprehend 
the  authority  conferred  by  Rev.  St  U.  S.  S 
3213  (U.  8.  Comp.  St  1901,  p.  2083),  to  sue 
for  and  recover  taxes  in  the  name  of  the  Unit- 
ed States  in  any  proper  form  of  action,  before 
any  federal  Circuit  or  District  Court  for  the 
district  within  which  the  liability  is  incurred,  or 


where  the  party  from  whom  such  tax  is  due  re- 
sides.— Id. 

Maintenance  by  stockholder  of  suit  ta  re- 
strain corporation  from  voluntarily  complying 
with  income  tax  provisions  of  Act  Oct  3,  1913, 
as  unconstitutional,  is  not  forbidden  by  Rev.  St 
§  3224  (Comp.  St  1913,  §  5947),  prohibiting  en- 
joining enforcement  of  taxes. — Brushaber  v. 
Union  Pac.  R.  Co.,  36  S.  Ct  236,  240  U.  S.  1, 
60  L.  Ed.  493. 

Courts  are  precluded  by  Rev.  St.  fi  3224 
(Comp.  St.  1913,  {  5947),  from  taking  jurisdic- 
tion of  a  bill  against  commissioner  of  internal 
revenue  to  enjoin  collection  of  taxes  imposed  by 
income  tax  section  of  Tariff  Act  Oct  3,  1913, 
on  the  ground  that  the  statute  is  in  violation 
of  Const  U.  S.— Dodge  v.  Osborn,  36  S.  Ct  275, 
240  U.  S.  118,  60  U  Ed.  557,  aflirming  decree 
43  App.  D.  C.  144. 

Allegations  in  bill  against  commissioner  of 
Internal  revenue  to  enjoin  collection  of  taxes 
imposed  by  income  tax  law,  that  by  Rev.  St 
}  3187  (Comp.  St  1913,  §  5909),  making  tax 
a  lien  on  plaintiff's  property,  its  assessment 
would  copstitute  a  cloud  on  plaintiff's  title,  do 
not  take  case  out  of  rule  that  by  section  3224 
(Comp.  St  1913,  §  5947)  collection  of  tax  can- 
not be  enjoined  because  of  alleged  unconstitUT 
tionality  of  act  imposing  It.—Id. 

Maintenance  by  stockholder  of  suit  to  re- 
strain corporation  from  complying  with  income 
tax  provisions  of  Tariff  Act  Oct  3,  1913,  for  un- 
constitutionality of  the  statute,  is  not  forbidden 
by  prohibition  of  Rev.  St  f  3224  (Comp.  St 
1913,  f  5947),  against  enjoining  enforcement  of 
taxes.— Stanton  v.  Baltic  Mining  Co.,  36  S.  Ct 
278,  240  U.  S.  103,  60  U  Ed.  546. 

^=»29.  Issuaaoo     aad     'distribviion      of 


See  29  Gent  Dig.  Int  Rev.  9  86. 

The  provision  of  Revenue  Act  Jime  30, 
1864,  c.  173,  i  161,  allowing  the  commissioner 
of  internal  revenue  to  furnish  manufacturers 
of  matches  with  revenue  stamps  "without  pre- 
payment therefor,  on  a  credit  not  exceeding  60 
days,  requiring  in  advance  such  security  as  he 
may  pudge  necessary,"  does  not  require  a  new 
security  to  be  |fiven  for  each  advance  of  stamps ; 
and,  in  an  action  on  a  bond  given  in  pursuance 
thereof,  the  account  against  the  defendant  is 
not  incompetent,  because  it  appears  <m  its  face 
that  the  stamps  were  furnished  from  time  to 
time,  and  that  the  credits  were  continuous  for  a 
greater  period  than  60  days.— Jessup  v.  United 
States.  106  U.  S.  147,  1  S.  Ct.  74,  27  L.  Ed.  85. 

Under  the  internal  revenue  acts,  the  com- 
mission of  10  per  cent,  allowed  to  dealers  in 
proprietary  articles,  purchasing  for  their  own 
use  stamps  made  from  their  own  dies,  must  be 
paid  in  money,  and  not  in  stamps  at  their  face 
values;  and,  where  the  internal  revenue  bureau 
refuses  to  allow  dealers  to  purchase  at  all,  un- 
less they  accepted  stamps  in  payment  of  their 
commission,  the  acceptance  of  stamps  is  not  a 
voluntary  one,  such  as  would  amount  to  a  waiv- 
er of  the  statutory  right  of  the  dealer,  and  no 
formal  protest  is  necessary  in  order  to  enable 
him  to  recover  the  amount  of  his' claim. — Swift 
&  Courtney  &  Beecher  Co.  v.  United  States,  111 
U.  S.  22,  4  S.  Ct  244,  28  L.  Ed.  341. 

The  statute  of  limitations  runs  against  the 
claims  from  the  time  each  commission  was  with- 
held, and  only  those  claims  can  be  successfully 
prosecuted  which  have  arisen  within  six  years. 
—Id. 

^5»36.  Befnndlng  tasea  oolleeted* 

£|ee  29  Cent.  Dig.  Int  Rev.  S  82. 

'  Under  Act  Cong.  July  29,  1882  (22  Stat 
723.  c.  359),  providing  for  the  refunding  to  the 
persons  therein  named  of  the  amount  of  taxes 
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assesBed  upon  and  collected  from  them  contrary 
to  the  ppoTisions  of  the  regulations  tiierein  men- 
tioned, "that  ia  to  say,  to"  each  of  such  persons 
the  sam  set  opposite  his  name,  each  of  them  is 
entitled  to  be  paid  the  whole  of  that  sum,  and 
no  discretion  is  vested  in  the  secretary  of  the 
treasury,  or  in  any  court,  to  determine  whether 
the  sum  specified  was  or  was  not  the  amount  of 
a  tax  assessed  contrary  to  the  provisions  of 
such  regulations.— United  States  v.  Jordan,  113 
U.  S.  418,  5  S.  Ct  585,  28  L.  Ed.  1013. 

Rev.  St.  §  3220,  authorizes  the  commission- 
er of  internal  revenue,  subject  to  regulations 
prescribed  by  the  secretary  of  the  treasury,  on 
appeal  to  him,  to  refund  all  taxes  erroneously 
collected.  Regulation  3  prescribed  by  the  secre- 
tary of  the  treasury  requires  the  commissioner, 
after  hearing  an  appeal,  to  make  a  formal  cer- 
tificate of  his  decision,  with  the  amount  in  writ- 
ing which  should  be  refunded :  regulation  4  re- 
quires the  entry  of  the  decision  in  a  docket; 
regulation  5  requires  a  weekly  transmission  of 
the  list  of  awards,  with  the  vouchers,  to  the  first 
comptroller  of  the  treasury;  and  regulation  7 
requires  the  transmission  of  the  case,  with  the 
evidence  in  support  of  it,  to  the  secretary  of 
the  treasury,  for  his  consideration  and  advise- 
ment, before  final  decision  of  an  appeal  involv- 
ing over  $250.  Held,  that  the  examination  and 
allowance  of  a  claim  exceeding  $250  by  the  com- 
missioner without  complying  with  regulations 
3,  4,  and  5,  and  the  subsequent  transmission  of 
the  daim  to  the  secretary  of  the  treasury  for 
his  consideration  and  advisement,  did  not  con- 
stitute a  final  award  by  the  commissioner,  which 
was  binding  on  the  government. — Stotesbury  v. 
United  States,  146  U.  S.  196,  13  S.  Ct.  1,  36 
L.  Ed.  940,  affirming  judgment  23  Gt.  Gl.  285. 

Beneficial  interests  of  next  of  kin  of  an  in- 
testate dying  June  28.  1902,  were  not  vested  in 
possession  three  days  later  within  Act  June  27, 
1902,  providing  for  refunding  of  succession  tax- 
es collected  on  contingent  interests  not  vested 
Srior  to  July  1,  1902.  where  no  administrator 
ad  been  appointed  and  the  debts  and  expenses 
had  not  been  ascertained.— United  States  v. 
Jones,  35  S.  Ct.  261,  236  U.  S.  106,  59  L.  Ed. 
488,  Ann.  Gas.  1916A,  316. 

Legacies  under  a  will  held  not  absolutely 
vested  July  1,  1902,  within  Act  June  27.  1902, 
for  refund  of  succession  taxes  on  contingent 
beneficial  interests  not  vested  prior  to  July  1, 
1902.— McCoach  v.  Pratt,  35  S.  Gt.  421,  236  U. 
S.  502.  59  L.  EM.  720.  affirming  judgment  201 
F.  1021,  119  G.  G.  A.  666. 

Death  duties  illegally  assessed  were  not  the 
only  taxes  to  be  refunded  under  Act  July  27, 
1912.  collected  under  War  Revenue  Act  June 
13,  1898,  S  29.— United  States  v.  Hvoslef,  35  S. 
Gt.  459,  237  U.  S.  1,  59  L.  Ed.  813,  Ann.  Gas. 
1916A,  286,  affirming  judgment  (D.  C.)  Hvoslet 
V.  United  States,  217  F.  680. 

Payment  under  protest  is  not  necessary  to  a 
suit  founded  on  Act  July  27,  1912,  for  refunu- 
ing  of  internal  tax  illegally  assessed  under  War 
Revenue  Act  June  13,  1898,  {  29.— Id. 

A  devise  to  residuary  legatees  held  contin- 
gent and  not  vested  prior  to  July  1, 1902,  within 
Act  June  27,  1902,  §  3,  relating  to  the  refund- 
ing of  sucression  taxes  on  contingent  beneficial 
interests. — Uterhart  v.  United  States,  36  S.  Ct. 
417,  240  U.  S.  598,  60  L.  Ed.  819,  reversing 
judgment  49  Gt.  Gl.  709. 

^5»37.  Redemptton  of  staaipa. 

Where  internal  revenue  stamps  have  been 
destroyed  by  fire  before  they  have  been  used, 
the  fact  that  the  owner  has  received  payment 
therefor  under  a  contract  of  insurance  does  not 
bar  his  right  to  claim  payment  from  the  United 
States,  under  Rev.  St.  §  3426,  as  amended  by  20 
Stat.  327,  349,  where  the  recovery  is  sought  for 
the  use  of  the  insurer.— United  States  t.  Amer- 


ican Tobacco  Co.,  17  S.  Gt  619,  166  U.  S.  408, 
41  L.  Ed.  1081: 

A  regulation  prescribed  by  the  commission- 
er of  internal  revenue,  requiring  claimants  un- 
der that  statute  to  make  oath  **that  the  value 
or  reimbursement  of  the  value  of  said  stamps, 
or  any  portion  thereof,  has  not  heretofore  been 
received  by  claimant,  directly  or  indirectly,"  is 
substantially  complied  with  by  an  oath  that 
such  value  or  reimbursement,  or  any  portion 
thereof,  "has  not  heretofore  been  received  by 
claimant,  directly  or  indirectly,  from  the  gov- 
ernment."—Id. 

Though  the  commissioner  of  internal  reve- 
nue has  the  choice,  in  redeeming  unused  reve- 
nue stamps,  either  to  give  other  stamps  or  re- 
fund in  money,  yet  where  he  has  refused  to  do 
either,  and  compelled  the  claimant  to  sue,  the 
government  will  not  be  heard  to  complain  on 
appeal,  for  the  first  time,  that  the  suit  is  for 
money  only,  and'  the  commissioner  is  deprived 
of  his  right  to  elect.— Id. 

^=»38.  ReooTery  of  taxes  paid. 

See  29  Cent.  Dig.  Int.  Rev.  81  83,  84. 

A  railroad  company  issued  certificates  en- 
titling each  stockholder  to  80  per  cent,  of  his 
stock,  payable  ratably  out  of  future  earnings, 
with  dividends  thereon  at  the  same  rates  and 
times  as  capital  stock,  and  convertible  into 
stock,  at  the  option  of  the  company,  whenever 
authorized  to  sufficiently  increase  its  capital. 
At  a  former  hearing,  it  was  held  that,  while 
these  certificates  constituted  a  scrip  dividend, 
and  were  subject  to  the  6  per  cent,  income  tax 
imposed  by  Internal  Revenue  Act  1864,  §  122 
(13  Stat.  284),  still,  as  they  represented  earn- 
ings expended  in  the  improvement,  constructioa* 
and  equipment  of  the  road  through  a  period  of 
15  years,  during  only  6  of  which  the  income  tax 
was  in  force,  the  amount  subject  thereto  was 
properly  reduced  to  six-fifteenths  of  their  total. 
The  company  paid  under  protest,  and  brought 
action  to  recover  the  amount  as  illegally  exact- 
ed. Held,  that  it  was  competent  for  plaintiff  to 
show  just  how  much  of  the  sums  represented 
by  the  certificates  had  been  expended  for  con- 
struction and  improvement  during  the  six  years 
covered  by  the  tax,  and  had  not  already  been 
asse8se<l  for  taxation  as  profits  carried  to  con- 
struction or  other  account.— Bailey  v.  New  York 
Gent.  &  H.  R.  R.  Go.,  106  U.  S.  109.  1  S.  Ct. 
62,  27  L.  Ed.  81. 

Acts  1866,  c.  184,  §  19,  declares  that  no  suit 
shall  be  brought  to  recover  taxes  illegally  exact- 
ed until  an  appeal  has  been  made  to  the  commis- 
sioner and  decided  by  him,  unless  such  suit  shall 
be  brought  within  6  months  after  such  decision, 
provided  that,  if  he  delays  decision  more  than  6 
months,  suit  may  be  brought  at  any  time  within 
12  months  from  the  date  of  the  appeal.  Held, 
that  a  person  who,  on  the  neglect  of  the  commis« 
sioner  to  render  a  decision  within  6  months^ 
fails  to  bring  suit  within  a  year  from  the  date 
of  his  appeal,  is  not  thereby  precluded  from 
maintaining  his  action  within  6  months  after  a 
decision  is  actually  rendered  by  the  commission- 
er.—James  V.  Hicks,  110  U.  S.  272,  4  S.  Ct  d» 

28  L.  Ed.  144. 

No  suit  can  be  maintained  to  recover  taxes 
illegally  collected,  unless  a  claim  for  abatement 
or  refunding  of  the  amount  claimed  has  been 
presented  to  the  commissioner  of  internal  reve- 
nue within  two  years  after  the  claim  accrued, 
as  required  by  Rev.  St.  {  3228. —  Kings  County 
Sav.  Inst.  V.  Blair,  116  U.  S.  200,  6  S.  Gt.  353, 

29  L.  Ed.  657. 

Section  61  of  the  act  of  August  28,  1894 
(28  Stat.  pp.  509,  567,  c.  349),  provides  that 
any  manufacturer  finding  it  necessary  to  use 
alcohol  in  the  arts,  etc.,  "may  use  the  same  un- 
der regulations  to  be  prescribed  by  the  secretary 
of  the  treasury,  and  on  satisfying  the  collector 
*    *    *    that  he  has  complied  with  such  regula- 
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tion  and  has  used  such  alcohol  therein,  and  ex- 
hibiting and  delivering  up  the  stamps  which 
show  that  a  tax  has  been  paid  thereon,  shall  be 
entitled  to  receive'*  repayment  of  such  tax. 
Held^  that  the  making  of  such  regulations  was  a 
condition  precedent  to  the  existence  of  any  right 
of  rebate,  and,  the  secretary  haying  found  it 
impracticable  to  make  any  proper  and  enforce- 
able regulations  without  further  legislation  by 
congresa,  which  was  never  enacted,  no  right  ot 
rebate  arose  under  the  statute.  Judgment  Rob- 
ert Dunlap  A  Co.  v.  United  States,  33  Ct.  Gl. 
135,  affirmed.— Dunlap  v.  United  States,  19  S. 
Ct.  319,  173  U.  S.  66;  43  L.  Ed.  616. 

A  judgment  dismissing  an  action  by  a  leg- 
atee against  the  United  States  to  recover  an  al- 
leged illegal  tax  under  the  war  revenue  act, 
where  the  statute  is  held  constitutional,  but  un 
a  proper  construction  thereof  is  held  not  to 
justify  the  imposition  of  the  whole  amount  of 
the  tax  that  was  collected,  will  be  reversed,  al- 
though in  another  action  the  executor  has  es- 
tabliahed  his  right  to  recover  the  illegal  excess 
from  the  internal  revenue  collector,  in  order 
that  judgment  of  dismissal  in  the  present  case 
may  not  embarrass  the  plaintifiTs  right  to  claim 
indemnity  from  the  executor. — Sherman  v. 
United  States,  20  S.  Ct  779,  178  U.  S.  150. 
44  L.  Ed.  1014. 

A  written  application  to  the  Commission- 
er of  Internal  Revenue  to  refund  a  sum  expend- 
ed in  the  voluntary  purchase  of  revenue  stamps 
from  a  collector,  to  be  affixed  to  a  conveyance, 
though  it  may  be  sufficient  to  justify  favorable 
action  by  the  commissioner,  under  Rev.  St.  U. 
S.  §  3220  [U.  S.  Comp.  St.  1901,  pp.  2086, 
2087],  is  not  the  equivalent  of  an  appeal  to  him 
from  an  adverse  decision  by  the  collector,  which, 
under  sections  3226-3228  [U.  S.  Comp.  St.  1901, 
pp.  2088^  2089],  is  essential  to  the  maintenance 
of  a  suit  for  the  recovery  of  internal  taxes  al- 
leged to  have  been  erroneously  or  illegally  as- 
s^sed  or  collected. — Chesebrough  v.  United 
States.  24  S.  Ct  262,  192  U.  S.  253,  48  L.  Ed. 
432. 

The  necessity  of  protest  or  notice  to  sus- 
tain the  recovery  of  a  stamp  tax  illegally  col- 
lected on  manifests  of  cargoes  on  vessels  bound 
to  foreign  ports  is  not  removed  by  the  provision 
of  Act  May  12,  1900,  c.  393,  31  Stat.  177  [U. 
S.  Comp.  St  1901,  p.  2276],  authorizing  the 
commissioner  of  internal  revenue  to  redeem  or 
make  allowance  for  internal  revenue  stamps  in 
any  manner  ^'wrongfully  collected.'*  Judgment 
(D.  0.)  New  York  &  Cuba  Mail  S.  S.  Co.  t. 
United  States,  125  F.  320,  reversed.— United 
States  T.  New  York  &  Cuba  Mail  S.  S.  Co.,  26 
S.  Ct  327,  200  U.  S.  488,  50  L.  Ed.  569. 

The  purchase  of  documentary  stamps  at 
various  times  without  protest,  and  the  affixing 
of  such  stamps  to  manifesta  of  cargoes  on  ves- 
sels bound  to  foreign  porta,  cannot  be  deemed  to 
have  been  under  duress,  so  as  to  sustain  a  re- 
covery from  the  United  States  of  the  amount 
of  the  illegal  tax  so  collected,  because  clearance 
papers  for  vessels  so  bound  could  not  be  pro- 
cured without  delivery  to  the  collector  of  the 
district  of  the  stamped  manifests,  without  which 
clearance  papers  the  vessels  would  be  prevented 
from  sailing,  or  would  be  liable,  under  Rev.  St. 
U.  S.  I  4197  [U.  S.  Comp.  St.  1901,  p.  2840], 
lor  the  penalty  therein  prescribed.— Id. 

Remedy  by  suit  against  collector,  where  in- 
ternal revenue  taxes  have  been  wrongfully  col- 
lect«»d  under  Corporation  Tax  Law,  Aug.  5, 
1909,  §  38,  is  not  exclusive.— United  States  v. 
Emery,  Bird,  Thayer  Realty-Co.,  35  S.  Ct.  499, 
237  U.  S.  28,  59  L.  Ed.  825,  affirming  judgment 
(D.  C.)  Emery,  Bird,  Thayer  Realty  Co.  v.  Unit- 
ed States,  198  F.  242. 

The  inhibition  of  Rev.  St  f  8224  (Comp.  St. 
1913,  f  5947),  of  suits  to  restrain  assessment  or 


collection  of  a  tax,  and  provisions  of  sections 
3220,  3226,  3227  (Comp.  St  1913.  H  5944,5949,' 
5950),  making  an  appeal  to  a  cbmmissioner  of 
internal  revenue  after  payment  and  refusal  to 
refund  prerequisite  to  a  suit  to  recover  taxes 
illegally  collected,  are  applicable  to  taxes  under 
the  income  tax  section  of  tariff  act  (Act  Oct.  3, 
1913.  §  2,  par.  L).— Dodge  v.  Osborn,  36  S.  Ct 
275,  240  U.  S.  118,  60  L.  Ed.  557,  affirming  de- 
cree 43  App.  D.  C.  144. 

Federal  District  Court  did  not  commit  re- 
versible error  in  passing  on  merita  of  controver- 
sy in  supplemental  bill  to  enjoin  collection  of 
surtaxes  under  income  tax  law  1913,  on  ground 
of  ita  unconstitutionality,  that  the  commissioner 
of  internal  revenue  had  ruled  adversely  upon 
plaintiff's  protest  and  the  taxes  had  been  paid, 
notwithstapding  •  failure  of  such  bill  to  allege 
compliance  with  conditions  imposed  by  Rev.  St. 
if  3220,  3226  (Comp.  St  1913,  §§  5944,  5949), 
as  prerequisites  to  such  suit— Dodge  v.  Brady, 
36  S.  Ct  277,  240  U.  S.  122,  60  L.  Ed.  560. 

^s>39,  40«  Violations  of  roTeane  laws  in 

Soneral,    and    nature    and 
elements  of  offenses  against 
laws. 

See  »  Cent  Dig.  Int  Rev.  S8  97-108,  142,  143. 

It  is  not  an  offense,  within  Act  Cong.  March 
1,  1879,  §  12,  to  have  in  possession  an  uncancel- 
ed stamp  that  has  been  used  on  a  package  of 
imported  liquors,  unless  such  stamp  was  remov- 
ed therefrom  by  some  person  intentionally,  with- 
out being  defaced  or  destroyed.— United  States  v. 
Spiegel,  116  U.  S.  270,  6  ^.  Ct  587,  29  L.  Ed. 
664. 

The  insertion,  in  a  package  of  smoking  and 
chewing  tobacco,  of  a  coupon  printed  on  thin  / 
paper  of  inappreciable  weight  and  without  in- 
trinsic value,  which  does  not  affect  in  any  way 
the  ascertaining  of  the  proper  tax  payable  upon 
the  package,  or  interfere  in  any  way  with  thi? 
collection  of  such  tax,  is  forbidden  by  Act  July 
24,  1897,  c.  11,  f  10,  cl.  3,  30  Stat.  206  [U.  S. 
Comp.  St  1901,  p.  22211,  which  prohibits  pack- 
ing in,  attaching  to,  or  connecting*  with  such  a 
package  "any  article  or  thing  whatsoever,"  oth- 
er than  certain  specified  labels  and  stamps. — 
Felsenheld  v.  United  States,  22  S.  Ct  740,  186 
U.  S.  126,  46  L.  Ed.  1085. 

A  corporation  is  a  "person*'  within  the 
meaning  of  Act  May  9,  1902,  c.  784.  §  1,  32 
Stat  193  (U.  S.  Comp.  St.  Supp.  1907.  p.  636). 
requiring  wholesale  dealers  in  oleomargarine 
to  keep  certain  books  and  make  certain  returns, 
and  providing  for  punishing  by  fine  and  im- 
prisonment "any  person  who  willfully  violates 
any  of  the  provlsious  of  this  section,"  although 
section  5  of  the  same  act  applies  in  express  terms 
to  corporations,  and  gives  the  court  discretion- 
ary power  to  punish  either  by  fine  or  imprison- 
ment or  both.— United  States  v.  Union  Supply 
Co.,  30  S.  Ct.  15,  216  U.  S.  50,  54  L.  Ed.  87. 

^=»46.  Penalties,  and  actions  therefor. 

See  29  Cent  Dig.  Int.  Rev.  if  109-113. 

Act  Cong.  Aug.  2,  1886,  regulating  the  man- 
ufacture and  sale  of  oleomargarine,  by  section 
20  authorizes  the  commissioner  of  internal  reve- 
nue, on  the  approval  of  the  secretary  of  the 
treasury  to  make  "needful  regulations"  for  car- 
rying its  provisions  into  effect,  and  by  section 
18  imposes  ft  penalty  for  the  neglect  to  do  any- 
thing "required  by  law"  to  be  done  under  any 
of  its  sections,  not  otherwise  specially  provided 
for.  Heldt  that  a  regulation  of  the  commission- 
er of  internal  revenue  requiring  wholesale  deal- 
ers to  keep  certain  books,  and  make  certain  pre- 
scribed returns  of  their  sales,  although  proper 
under  section  20,  cannot  render  one  violating  it 
liable  to  the  penalty  imposed  by  section  18,  in 
the  absence  of  a  statute  distinctly  making  such 
neglect    a   criminal   offense. — United    States   ▼. 
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Eaton,  144  U.  S.  677,  12  S.  Ct  764,  36  L.  Ed. 
591. 

^=946.  ForfeituTOi,      and      enforcement 
thereof. 

See  29  Gent  Dig  Int.  Rer.  SS  117-141. 

A  circular  by  the  commissioner  of  internal 
revenue  required  that  a  cigar  factory  shall  be  at 
least  an  entire  room,  separated  by  walls  and 
partitions  from  the  rest  of  the  building,  and 
that  the  factory  shall  not,  any  part  of  it,  even 
though  marked  off  and  separated  from  the  re- 
mainder by  a  railing,  counter,  bench,  screen,  or 
curtain,  be  used  as  a  store,  where  the  manufac- 
turer can  sell  his  cigars  otherwise  than  in  legal 
boxes  properly  branded  and  stamped.  Plaintiffs, 
having  paid  special  taxes  both  as  retail  dealers 
and  as  manufacturers,  disregarded .  the  order, 
and  continued  to  sell  at  retail  from  the  front 
part  of  the  room  in  the  rear  part  of  which  was 
their  manufactory.  Heldy  that  the  order  was 
within  the  authority  of  the  commissioner,  under 
Rev.  St  i  3396,  to  prescribe  regulations  for  the 
Inspection  of  cigars,  and  that  the  sales  were 
illegal  and  ground  for  forfeiture,  under  Rev. 
St  f§  3392,  3397,  3400.  being  removals  of  ci- 
gars from  the  place  where  they  were  manu- 
factured without  being  packed  in  boxes  and 
?roperly  stamped. — Ludlolz  v.  United  States,  108 
J.  S.  176,  2  S.  Ot  475,  27  L.  Ed.  693. 

A  general  verdict,  on  an  information  in  sev^ 
eral  counts  for  a  single  forfeiture  under  the 
internal  revenue  laws,  is  valid  if  one  count  is 
good.— Snyder  v.  United  States,  112  U.  S.  216, 
5  S.  Ot.  118.  28  L.  Ed.  697. 

In  an  information  for  forfeiture  of  distillery 
property  and  apparatus,  under  Rev.  St.  §  3257, 
for  an  attempt  to  defraud  the  government  of  the 
internal  revenue  tax,  it  is  sufficient  to  follow 
the  words  of  the  statute^  without  setting  forth 
the  particular  means  by  which  the  fraud  was 
attempted,  or  to  specify  the  particular  spirits 
covered  by  the  tax,  or  to  allege  that  the  spirits 
found  were  distilled  by  the  claimant,  or .  were 
the  product  of  his  distillery.— Coffey  v.  United 
States,  116  U.  S.  427,  6  S.  Ct  432,  29  L.  Ed. 
681. 

Proceedings  in  rem  under  the  revenue  laws 
being  kindred  to  such  proceedings  in  admiralty, 
so  far  as  the  pleadings  are  concerned,^  no  reply 
or  replication  to  the  answer  is  necessary  to 
raise  an  issue  of  fact  on  the  matters  averred  in 
it,  but  new  matter  is  considered  as  denied. 
Hence  an  issue  of  fact  as  to  a  former  conviction 
raised  by  the  answer  must  be  held  to  have  been 
covered  by  the  verdict;  and  no  question  in  regard 
to  the  defense  set  up  can  be  raised,  in  the  ab- 
sence of  a  demurrer  to  the  answer  and  of  a  bill 
of  exceptions  raising  specific  questions. — Id. 

Section  3305,  which  declares  that,  for  fail- 
ure to  keep  the  books  required  by  law,  "the  dis- 
tillery, distilling  apparatus,  and  the  lot  or  tract 
of  land  on  which  it  stands,"  shall  be  forfeited, 
will  not  be  construed  to  include  the  interests  of 
innocent  third  persons,  as  the  forfeiture  would 
be  more  comprehensive  than  that  provided  for 
the  graver  offense  declared  against  in  section 
3281.— United  States  v.  StoweU,  133  U.  S.  1, 
10  S.  Ct  244,  33  L.  Ed.  555. 

Rev.  St  f  3281,  as  re-enacted  in  Act  Feb. 
8.  1875,  c  36,  i  16  (18  Stat  310),  declares  that 
if  any  person  carries  on  the  business  of  a  distil- 
ler without  giving  bond,  or  with  the  intent  to  de- 
fraud the  United  States,  there  shall  be  forfeited 
*'all  distilled  spirits  or  wines  and  personal  prop- 
erty found  in  the  distillery,  or  in  any  building, 
room,  yard,  or  inclosure  connected  therewith, 
and  used  with  or  constituting  a  part  of  the 
premises."  Held,  that  the  provision  is  not  lim- 
ited to  property  owned  by  the  distiller,  but  ap- 
plies also  to  personalty  sold  by  the  distiller,  be- 
fore the  commission  of  the  offense,  but  leit  in 
his  possession  and  control,  and  wnich  was  on 
the  premises  when  the  act  was  committed,  and 


found  there  at  the  time  of  seizure,  though  the 
owner  had  no  participation  in  or  knowledge  of 
the  unlawful  acts. — Id. 

Where  an  internal  revenue  act,  imposing  a 
penalty  for  its  violation,  contains  nothing  to 
imply  that  the  forfeiture  is  to  be  postponed,  the 
forfeiture  takes  effect  on  the  commission  of  the 
act;  and  the  condemnation,  when  obtained,  re* 
lates  back,  and  avoids  all  intermediate  sales  or 
alienations,  even  to  purchasers  in  good  faith.-* 
Id. 

Rev.  St  I  3281,  as  re-enacted  in  Act  Feb.  8, 
1875,  c.  306,  S  16  (18  Stat  310),  providing  that 
if  any  person  carries  on  the  business  of  a  dis- 
tiller without  giving  bond  and  vnth  intent  to  de- 
fraud the  United  States,  all  his  right,  title,  and 
interest  in  the  lot  or  tract  of  land  on  which  the 
distillerv  is  situated,  and  all  right,  title,  and  in- 
terest therein  of  ever;^  person  wno  knowingly 
has  permitted  the  business  of  a  distiller  to  be 
carried  on.  shall  be  forfeited.  Held,  that  this 
provision  does  not  reach  the  interest  of  a  prior 
mortgagee  in  the  land,  without  whose  knowledge 
the  act  was  committed. — Id. 

Boilers,  engines,  pumps,  vats,  and  tanko* 
which  were  in  lawful  use  as  part  of  a  brewery 
before  an  illicit  still  was  set  up  on  the  premises, 
constitute  a  part  of  the  land  while  annexed 
thereto,  and  are  covered  by  a  mortgage  thereon, 
and  hence  are  not  subject  to  forfeiture  for  a  vio- 
lation of  the  revenue  laws  by  the  mortgagor. — Id. 

In  a  proceeding  by  the  United  States  for 
the  forfeiture  of  certain  property  for  an  allegea 
violation  of  the  internal  revenue  laws,  the 
claimants  answered  denying  the  unlawful  acta 
charged  in  the  information.  They  subsequently 
filed  an  amended  and  supplemental  answer  set- 
ting up  an  additional  defense,  but  expressly 
reserving  the  right  to  rely  on  the  denials  of  the 
original  answer.  A  demurrer  to  the  amended 
answer  was  overruled,  and  the  cause  was  sub- 
mitted to  the  court  generally  on  an  admission 
of  the  facts  alleged  in  the  amended  answer  and 
on  the  pleadings.  Held  that,  in  the  absence  of 
proof  of  the  allegations  of  the  information,  a 
judgment  of  dismissal  was  proper,  and  could 
not  be  reversed,  and  the  sufficiency  of  the 
amended  answer  and  the  correctness  of  the  rul- 
ing on  the  demurrer  thereto  became  immaterial. 
—United  States  v.  One  Distillery,  19  S.  Ct  624, 
174  U.  S.  149,  43  Ll  Ed^  929; 

Substances  which  are  not  in  themselves 
taxable  under  the  laws  of  the  United  States 
are  not  embraced  in  the  words  "'anything  else,'* 
as  used  in  Rev.  St  U.  S.  f  3455  [U.  S.  Comp. 
St  1901,  p.  22791,  providing  for  a  seizure,  for- 
feiture, and  penalty  for  selling  packages  which 
contain,  at  the  time  of  sale,  anything  else  than 
the  contents  when  the  same  were  lawfully  stamp- 
ed by  a  revenue  officer,  even  where  there  is  no 
intent  to  defraud,  and  for  a  much  heavier  pen- 
alty where  there  is  such  fraudulent  intent. — 
United  States  v.  A.  Qraf  Distilling  Co..  28  S. 
Ct  264,  208  U.  S.  198,  52  L.  Ed.  452. 

The  sale  of  a  barrel  of  whisky  to  which 
has  been  added,  after  such  barrel  has  been  prop- 
erly stamped  by  a  revenue  officer,  burnt  sugar, 
or  caramel,  as  coloring  matter,  does  not  author- 
ize the  seizure  and  forfeiture  to  the  United 
States  provided  for  by  Rev.  St.  U.  S.  S  3455 
[U.  S.  Comp.  St  1901,  p.  2279],  when  a  barrel 
or  other  package  contains  anything  else  at  the 
time  of  sale  than  the  contents  which  were  there- 
in when  lawfully  stamped. — Id. 

^=»47.  Crlioinal  proseovtions* 

See  29  Cent  Dig.  Int  Rev.  SS  144-150. 

A  findinfl[  that  {he  use  of  palm  oil  as  an  in- 
gredient of  oleomargarine  was  substantially  only 
for  coloring  purposes  will  not  be  disturbed  on  ap- 
peal, where  it  is  based  on  testimony  that  out  of 
a  total  of  160  ounces,  only  IJ^  ounces  were  palm 
oil,  and  that  this  quantity  imparted  the  yellow 
shade  which  caused  the  product  to  resemble  but- 
ter.-Cliff  V.  United  States,  25  S.  Ct  1,  195  U. 
S.  159,  49  L.  Ed.  139. 
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^s>48.  IHipositloB  of  proee^fli  of  peiuU" 
ties,  foxfeitiir«ii,  and  flae*. 

8«e  n  Cent.  Dig.  Int.  Her.  I  161. 

Act  Cong.  Jane  80,  1864.  §  179,  as  amended 
by  Act  July  13,  1866,  giving  to  the  first  inform- 
er of  a  violation  of  .the  internal  revenue  laws  a 
portion  of  the  fine,  penalty,  or  forfeiture  coming 
to  the  government  by  reason  of  such  violation, 
declares  that  "no  right  accrues  to  or  is  vested  in 
any  informer  in  any  case  until  the  fine,  penalty, 
or  forfeiture  in  such  case  is  fixed  by  judgment 
or  compromise,  and  the  amount  or  proceeds 
■hall  have  been  paid."    By  Act  June  6,  1872,  § 


39,  this  provision  was  repealed,  and  the  Com- 
missioner of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  was 
authorized  to  pay  such  sums  as  he  deemed  nec- 
essary, not  exceeding  the  amount  appropriated, 
for  detecting  and  bringing  to  trial  persons  guilty 
of  violating  the  internal  revenue  laws.  Seld, 
that  one  who  gave  information  before  the  re- 
peal of  a  violation  for  which  a  compromise  sum 
was  agreed  upon,  and  paid  after  the  repeal,  had 
no  right  to  an  informer's  share. — United  Stated 
V.  Connor,  138  U.  S.  61,  11  S.  Ct  229,  34  L.  Bd. 
860. 
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Scope-Note. 

[JNCLUDES  the  customary  law  recognized  by  civilized  nations  as  regulating  their 
mntnal  relations  and  intercourse,  more  particularly  In  time  of  peace ;  Its  sources,  principles, 
and  rules ;  and  its  application  In  general. 

CFor  related  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis. 

6.  Territorial  extent  and  jurisdiction. 

6.  Acquisition  and  cession  of  territory, 

7.  Extraterritorial  rights  and  jurisdiction. 
9,  Change  of  sovereignty.  , 

11.  Intervention. 
13.  Arbitration. 

Cross-References. 


See- 
Aliens. 

Ambassadors  and  Consnls. 
Extradition,  «5>2-19. 
Neutrality  Laws. 


See- 
Treaties. 
War. 

International  code  of  navigation. 


Collision, 


4=>5.  Territorial    estemi    and    juriadie- 

tiOA. 

8m  V  Cent.  Dig.  Intern.  Law,  8  6. 

As  between  nations,  the  minimum  limit  of  the 
territorial  juriadiction  of  a  nation  over  its  tide 
waters  is  a  marine  league  from  its  coast,  and 
bays  wholly  within  its  territory,  not  more  than 
two  marine  leagues  wide  at  the  mouth,  are  with- 
in this  limit,  which  jurisdiction  includes  the 
right  of  control  over  fisheries,  whether  of  float- 
ing or  shell  fish.— Manchester  ▼.  Commonwealth 
of  Massachusetts,  139  U.  S.  240,  11  S.  Ct.  550, 
35  L.  Bd.  169,  affirming  judgment  Common- 
wealth T.  Manchester,  152  Mass.  280,  25  N.  m 
113,  28  Am.  St  Bep.  820,  9  I^  B.  A.  236. 

4=>0.  Aeqnisition  and  eession  of  terri« 
torj. 

8«e  29  Cent  Dig.  Intern.  Law,  %  6. 

Dominion  of  new  territory  may  be  acquired 
by  discoTery  and  occupation  as  well  as  by  ces- 
sion and  conquest — Jones  v.  United  States,  137 
U.  S.  202,  11  S.  Ct  80,  34  L.  Ed.  691;  Smith 
T.  Same^  137  U.  S.  224,  11  S.  Ct  88,  34  L.  Ed. 
70O. 

When  citizens  or  subjects  of  one  nation,  in 
its  name  and  by  its  authority^  or  with  its  assent, 
take  and  hold  actual,  contmuous,  and  useful 
possession  (though  only  for  the  particular  pur- 
pose of  removing  a  deposit  of  guano)  of  territory 
nnoccupied  by  any  other  government  or  its  citi- 


zens, the  nation  to  which  they  belong  may  exer- 
cise such  jurisdiction  and  for  such  period  as  it 
thinks  fit  over  the  territory  so  acquired. — ^Id. 

The  fact  that  the  discoverer,  or  his  assignee, 
may  have  violated  the  conditions  of  the  bond  re- 
quired by  the  act,  does  not  impair  the  dominion 
of  the  United  States,  or  the  jurisdiction  of  their 
courts. — ^Id. 

Certain  executive  acts  held  to  prove  that 
the  president,  in  the  exercise  of  the  discretion- 
ary power  conferred  upon  him  by  the  constitu- 
tion, and  the  act  of  congress,  was  satisfied  that 
the  island  of  Navassa  was  not  within  the  juris- 
diction of  Hayti,  or  of  any  foreign  government, 
and  that  it  should  be  considered  as  appertaining 
to  the  United  States.— Id. 

^=>7.  Bxtraterritorial  riglits  aad  jnris- 
dietion. 

See  29  Cent.  Dig.  Intern.  Law,  f  7. 

The  obligations  assumed  by  the  United 
States  in  respect  to  Cuba  were  limited  by  the 
treaty  of  Pans,  December  10,  1898  (article  16), 
to  the  time  of  occupation.  During  the  period 
of  occupation  the  United  States  assumed  the 
obligations  resulting  therefrom  under  interna- 
tional law.  Judgment  (1005)  40  Ct.  CI.  496, 
affirmed.— Galban  &  Co.  v.  United  States,  28 
S.  Ct  254,  207  U.  S.  679,  62  L.  Ed.  349. 

It  has  been  judicially  determined  that  Cu- 
ba was  foreign  territory  during  its  military  oc- 
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cupation  by  the  United  States,  but  that,  as  be- 
tween Cuba  and  the  United  States,  the  island 
was  territory  held  by  the  United  States  in  trust 
for  the  inhabitants   thereof.— Id. 

^=:>9.   Oliai&Ke  of  soTerelKi&ty. 

See  29  Cent  Dig.  Intern.  Law,  |  9. 

The  doctrine  that  the  laws  of  a  conquered  or 
ceded  country,  except  so  far  as  affected  by  the 
political  institutions  of  the  new  government,  re- 
main in  force  after  conquest  or  cession,  until 
changed  by  it,  does  not  apply  to  laws  author- 
izing the  alienation  of  any  portions  of  the  public 
domain,  or  to  officers  charged  under  the  former 
government  with  that  power.  No  proceedings 
affecting  the  rights  of  the  new  government  ovei 
public  property  could  be  taken,  except  in  pursu- 
ance of  its  authority  on  the  subject. — More  v. 
Steinbach,  127  U.  S.  70,  8  S.  Ct.  1067.  32  L. 
Ed.  61. 

It  is  the  duty  of  a  nation  receiving  a  cession 
of  territory  to  respect  all  rights  of  property  rec- 
ognized by  the  nation  making  the  cession,  but 
not  to  right  wrongs  which  the  grantor  nation 
may  have  theretofore  committed  against  individ- 
uals, except,  perhaps,  in  cases  where  the  wrong 
was  so  recently  committed  that  the  individual 
may  not  have  had  time  to  appeal  to  the  courts 
or  other  authorities  of  the  grantor  nation  for 
redre88.--0essna  v.  United  States,  18  S.  Ct.  314, 
169  U.  S.  165,  42  L.  Ed.  702. 

The  right  to  the  emoluments  incident  to 
the  hereditary  office  of  high  sheriff  of  Havana, 
which  were  left  by  the  Spanish  law  in  the 
hands  of  the  incumbent  until  proceedings  for 
the  condemnation  of  the  office  should  be  com- 
pleted and  the  incumbent  be  paid,  did  not  sur- 
vive the  extinction  of  the  sovereignty  of  Spain 
over  Cuba.  Judgment  (D.  G.  1906)  142  F.  858, 
affirmed.— O'Reilly  De  Gamara  v.  Brooke,  28 
S.  Ct.  439,  209  U.  S.  45,  52  L.  Ed.  676. 

^s>ll.  laterrcntioii. 

The  occupancy  and  control  of  the  island  of 
Cuba  under  military  authority  of  the  United 
States  cannot  be  deemed  to  be  an  unconstitu- 
tional and  unauthorized  interference  with  the 
internal  affairs  of  a  friendly  power,  by  virtue 
of  the  joint  resolution  of  congress  of  April  20, 
1898k  declaring  that  "the  people  of  Cuba  are^ 


and  of  right  ought  to  be,  free  and  independ- 
ent," since  this  declaration  was  not  intended 
as  a  recognition  of  the  existence  of  an  organ- 
ized government  instituted  by  the  people  of  that 
island  in  hostility  to  the  government  maintained 
by  Spain.— Neely  v.  Henkel,  21  S.  Ct  302,  180 
U.  S.  109,  45  L.  Ed.  448,  affirming  judgment 
(C.  G.)  In  re  Neely.  103  F.  631 ;  Neely  v.  Hen- 
kel, 21  S.  Ct.  308, 180  U.  S.  126,  45  U  Ed.  457, 
affirming  judgment  In  re  Neely  (C.  G.)  103  F. 
626. 

During  the  period  of  occupation  of  Cuba 
the  President  had  the  right  to  prescribe  rules 
and  regulations,  having  the  force  of  law,  for 
the  government  of  the  island;  but  he  had  no 
authority  to,  practically,  so  extend  the  Union 
that  a  citizen  of  the  United  States  should  be 
exempt  from  the  payment  of  duties.  Judgment 
(1905)  40  Ct  CI.  495,  affirmed.— Galban  & 
Co.  V.  United  States,  28  S.  Ct.  254,  207  U.  S. 
579,  52  L.  Ed.  349. 

The  powers  and  duties  of  the  United 
States  in  Cuba  were  those  of  a  trustee  for  the 
protection  and  security  of  persons  and  property. 
It  would  have  been  a  violation  of  their  obliga- 
tions as  trustee  to  allow  their  own  citizens  to 
imijort  merchandise  free  of  the  duties  neces- 
sarily imposed  for  the  purposes  of  government 
—Id. 

The  right  of  the  United  States  to  inter- 
vene to  stop  the  effusion  of  blood  in  Cuba  and 
protect  the  lives  and  property  of  their  citizens 
there  has  passed  beyond  judicial  inquiry  and 
become  a  rule  of  international  law. — Id. 

* 

^=:>13.  Arbitration. 

There  is  no  inconsistency  with  the  princi- 
ples underlying  international  arbitration  in  pro- 
viding for  a  judicial  investigation  of  fraud  in 
obtaining  an  award  from  an  international  com- 
mission, the  amount  of  which  has  been  paid  to 
the  United  States,  in  accordance  with  the  award, 
for  distribution,  as  the  purpose  of  the  suit  is 
to  enforce  good  faith  on  the  part  of  citizens  who 
seek  the  intervention  of  the  government  to  on- 
tain  redress  of  alleged  wrongs  from  another 
country.  Decree  United  States  v.  La  Abra  Sii- 
ver-Min.  Co.,  32  Ct  CI.  462,  affirmed.— La  Abra 
Silvex^Min.  Co.  v.  United  Stetes,  20  S.  Ct  168, 
175  U.  S.  423,  44  L.  Ed.  223. 


INTERPLEADER. 

Scope-Note. 

[INCLUDES  remedies  for  protection  of  persons  holding  property  or  liable  for  debts, 
etc.,  the  right  to  which  is  in  controversy  between  others,  by  compelling  such  claimants  to 
litigate  their  rights  between  themselves,  more  particularly  bills  of  Interpleader,  actions 
for  interpleader,  and  rules  or  orders  for  substitution  of  one  such  claimant  as  defendant  in 
an  action  brought  by ^ the  other;  nature  and  scope  of  the  remedy  In  general;  grounds  of 
such  proceedings  and  defenses  thereto;  by  and  against  whom  and  as  to  what  property, 
debts,  rights,  claims,  etc.,  they  may  be  maintained ;  procedure  therein ;  Judgments  and 
orders  therein  and  operation  thereof ;  review  of  proceedings ;  and  costs  in  such  proceedings. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysisj 


Analysis. 
L  Right  to  Interpleader. 

2.  Existence  of  other  remedy. 
6.  Grounds  of  relief. 

10.  Interest  or  independent  liability  of  person  in  possession  or 

debtor. 
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INTERVENTION 


II.  Proceedings  and  Relief. 

^=s>16.  Remedy  in  equity  or  by  equitable  action  in  general. 
35.  Costs  and  fees. 

Cross-References. 


Claims  by  third  persons  to  property  levied  up- 
on, see — 
Attachment,  «s>290^08. 


Claims  by  third  persons  to  property  levied  op- 
en    BCO'  ■ 

Execution,  «=»187-202. 
Intervention  of  parties,  see  Parties,  ^s>37-48. 


I.  BIGHT  TO  m TAiBPTiH  AT>lTli> 

^=>2.  Ezistenee  of  otber  remedy. 

See  29  Cent.  Dig.  Interpl.  f  S. 

A  bill  in  equity  alleged  that  complainant 
was  the  trustee  and  legal  owner  of  certain 
property  for  the  use  of  the  "German  Reformed 
Church";  that  defendants  A.,  E.,  and  L.,  trus- 
tees of  said  church,  claimed  to  be  the  legal  ben- 
eficiaries of  the  trust,  and  "expected  to  sue 
complainant  for  the  recovery  of  their  supposed 
rights";  and  that  defendants  K.  and  S.,  trus- 
tees of  the  "German  Evangelical  Church,"  claim- 
ed to  be  the  legal  beneficiaries,  and  entitled  to 
the  rents  of  the  trust  property,  and  had  already 
received  part  of  said  rents.  The  bill  prayed  for 
an  account  of  such  rents,  that  the  trustees  of 
the  two  church  societies  might  be  enjoined  from 
suing  complainant  on  account  of  the  trust 
property,  and  that  they  might  be  required  to 
interplead  together.  Complainant  was  not  in 
possession  of  the  property.  Held,  that  the  bill 
could  not  be  sustained  as  a  bill  in  the  nature  of 
a  bin  of  interpleader,  since  complainant  had 
an  adequate  remedy  at  law  by  an  action  of 
ejectment,— Killian  v.  Ebbinghaus,  110  U.  S. 
568,  4  S.  Ct  232,  28  L.  Ed.  246. 

€=>5.   Groniicls  of  relief. 

See  29  Cent  Dig.    Interpl.   99  6-34;    6  Cent   Dig. 
Banks,   |  614. 

^=9lO«  ^—  Interest  or  independent  lia- 
bility of  person  in  possession  or 
debtor. 

See  29  Cent  Dig.  Interpl.  f  13. 

A  bill  in  equity  alleged  that  complainant 
was  the  trustee  and  legal  owner  of  certain 
property  for  the  use  of  the  "German  Reformed 
Church";  that  defendants  A.,  E.,  and  L.,  trus- 
tees of  said  church,  claimed  to  be  the  legal  ben- 
eficiaries of  the  trust,  and  "expected  to  sue 


complainant  for  the  recovery  of  their  suppos- 
ed rights";  and  that  defendants  K.  and  S.. 
trustees  of  the  "German  Evangdlcal  Church,'^ 
claimed  to  be  the  legal  beneficiaries,  and  enti- 
tled to  the  rents  of  the  trust  property,  and 
had  already  received  part  of  said  rents.  The 
bill  prayed  for  an  account  of  such  rents;  that 
the  trustees  of  the  two  church  societies  might 
be  enjoined  from  suing  complainant  on  account 
of  the  trust  property;  and  that  they  might  be 
required  to  interplead  together.  Complainant 
was  not  in  possession  of  the  property.  Held, 
that  the  bill  could  not  be  sustained  as  a  bill  of 
interpleader,  because  complainant  did  not  dis- 
claim title  in  himself.— Eillian  v.  Ebbinghaus, 
110  U.  S.  568,  4  S.  Ct  282,  28  L.  Ed.  24(8. 

n.  PBOOEEDINOS  AND  RELIEF. 

^=»16.  Remedy  in  eqnity  or  by  equita- 
ble aetion  in  generaL 

See  29  Cent  Dig.  Interpl.  I  88. 

A  suit  brought  by  the  principal  for  the  pur- 
pose of  having  bonds  given  in  an  attachment 
suit  declared  void,  and  the  property  held  by  the 
sureties  as  indemnity  returned,  being  in  the 
nature  of  an  interpleader  to  determine  the  con- 
flicting claims  to  the  property,  is  cognizable  in 
equity.— Butler  v.  Coleman,  124  U.  S.  721,  8 
S.  Ct.  718,  31  L.  Ed.  567. 

®=:»35.   Costs  and  fees. 

See  29  Cent  Dig.  Interpl.  %  76. 

On  a  bill  of  interpleader  by  a  member  of  a 
partnership  which  is  praqtically  the  real  claim- 
ant of  the  fund,  if  the  presumption  that  he  has 
a  substantial,  although  not  direct,  interest  in 
the  result  is  not  rebutted,  his  solicitor's  fee 
should  not  be  allowed  from  the  funds. — Groves 
V.  Sentell.  158  U.  S.  465,  14  S.  Ct  898,  36  L. 
Ed.  785. 


INTERPRETATION. 

See  cross-references  under  Construction. 

INTERPRETERS. 

Juror  acting  as  interpreter,  see  Criminal  Law, 

<8=>1137. 
Refusal   to   appoint  as   prejudicial   error,   see 

Criminal  Law,  ^s»1165. 

INTERROGATORIES. 

See  Contempt,  €=»59. 

To  jury,  see  Trial,  ^=s>349-858. 

INTERSTATE  COMMERCE. 

See- 
Carriers,  ^s>23-38. 
Commerce. 
Statutes.  ^s»216. 


INTERSTATE  COMMERCE  COM- 
MISSION. 

See  Mandamus,  ^=:>73. 

Delegation  of  legislative  powers,  see  Constita- 
tional  Law,  ^=:>62. 

INTERSTATE  EXTRADITION. 

See  Extradition,  ^=s»23-41. 

INTERURBAN  RAILROADS. 

See  Railroads,  ^=s»229,  254. 

INTERVENTION. 

See- 
International  Law,  ^s>ll. 
Parties,  <8=5>37--48. 

In  particular  actions  or  proceedings,  see- 
Admiralty,  ^s»50. 
Attachment  €=»290-308. 
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In  particular  actions  or  proceedings^ 

Equity.  ^s»114. 

Execution,   €=s>187-202. 

Interpleader. 
Right  of  interveners  to  review,  see  Appeal  and 

Error,  ^=9143. 

INTER  VIVOS. 

Gifts,  see  Gifts,  €=»35^7. 


INTESTACY. 


Se< 


Descent  and  Distribution. 
Wills,  ^s»449. 


INTIMIDATION. 


See  Extortion. 


INTOXICATING   LIQUORS. 

Scope^Noie. 

[INCLUDES  regulation  and  prohibition  of  manufacture,  Bale,  or  ase  of  Intoxicating 
liquors ;  rights  of  property  and  traffic  In  such  liquors ;  liabilities  for  injuries  from  the  sale, 
ose,  etc.,  thereof;  prevention  of  unlawful  dealings  therein;  and  violations  of  liquor  laws, 
and  prosecution  and  punishment  thereof  as  public  offenses. 

[For  related  matters  under  other  topics,  see  cross- references  after  analysisj 

Analysis. 
I.  Power  to  Control  Traffic* 
^=9  9.  Delegation  of  powers. 

10. To  local  authorities  in  general. 

IL  Constitutionality  of  Acts  and  Ordinances. 

^s>15.  Licensing  and  regulation. 
17.  Prohibition. 

III.  Local  Option. 

IV«  Licenses  and  Taxes. 

^=»  47.  Subjects  of  license  or  tax. 

49.  Particular  persons  and  occupations. 

V.  Regulations. 

€=»111.  Statutory  provisions. 

VI.  OfFenses. 

VIL  Actions  for  Penalties.. 

[No  para^aphs  or  references  in  this  Digest.    But  see  29  Cent.  Dig.  Int  liq« 
{{  196-214.] 

VIII.  Criminal  Prosecutions. 

^=9199.  Indictment,  information,  or  complaint. 

222.  Jfegativing  defenses. 

223.  Issues,  proof,  and  variance. 

236.  Weight  and  sufficiency  of  evidence. 

237.  Conduct  of  trial  in  general. 
239.  Instructions. 

IX.  Searches,  Seizures,  and  Forfeitures. 

€=»249.  Search  warrant,  and  execution  and  return  thereof t 

X.  Abatement  and  Injunction. 

XI.  Civil  Damage  Laws. 

<=»283.  Statutory  provisions. 

XIL  Rights  of  Property  and  Contracts. 

329.  Recovery  of  price  of  liquor  sold. 


[gap.CU>ls-— Pi«e  U8U 


INTOXICATING  LIQUORS,  I-V 


•s>lll 


Cross-References. 


Commerce,  ^=s>9,  14,  33,  40,  41,  60,  51,  54, 
57,  eO.  06,  72. 

Customs  Duties,  ^=^31. 
Enforcement  of  Indian  treaty  restrictions  as 

legislative  rather  than  judicial  question,  see 

Constitutional  Law,  ^=>68. 
Equal  protection  of  law,  see  Constitutional  Law, 

^^230. 
Following  decisions  of  state  courts,  see  Courts, 

^=3366* 


Inspection  of  interstate  shipments,  see  Inspec- 
tion    ifl  -^2. 

Introduction  into  Indian  country,  see  Indians, 
<@»<'>35. 

Operation  of  decision  of  court  construing  Wil- 
son Act,  see  Constitutional  Law,  ^=»49. 

Privileges  and  immilinities  of  citizens,  see  Con- 
stitutional Law.  ®=»206. 

Revenue  taxes  on  distilled  spirits,  see  Inter- 
nal Revenue,  ^;=»12. 

Selling  or  furnishing  to  Indians,  see  Indians, 
<8s>34. 


I.  POWXA  TO  OOHTBOXi  TBAFFIO. 

Prohibitory  acts  and  ordinances  as  regulation 
of  commerce,  see  Commerce,  ^=^55. 

€=>9.  DelesatioA  of  powers. 

See  n  CenL  Dl«r.  Int  Liq.  ||  7«14. 

—  To  IooaI  mntlioritios  in  k«a- 


Set  »  Cent  Dig.  Int  Uq.  U  7-1).  ^ 

A  city  ordinance  prohibiting  the  sale  of 
sptritaoas  liquors  in  quantities  of  one  gallon  or 
more,  without  first  obtaining  a  license,  ^  and 
providing  a  penalty  for  its  viola^o^i,  is  within 
the  powers  conferred  by  Rev.  St  HI.  c.  24, 
upon  the  city  council  "to  license,  regulate,  and 
prohibit  the  selling  or  giving  away"  of  such 
Uquors.— Miller  v.  Ammon,  145  U.  S.  421,  12  S. 
Ct  884,  36  L.  Ed.  759. 

n.  COySTlTUTiOyAUTY  OF  AGT8 
AND  OBDHTAKCEB. 


Due  process  of  law,  see  Constitutional  Law, 
2»5. 

Regulation  of  interstate  commerce,  see  Com- 
merce, «s>38.  40,  64. 


IdeoBsias    and    rosvlAtloii. 
Set  28  Cent  Dig.  Int  Llq.  if  17,  18. 

The  Ohio  Dow  law,  entitled  "An  act  pro- 
viding against  the  evils  resulting  from  the  traf- 
fic in  intoxicating  liquors,"  and  providing  for 
a  tax  upon  the  business  of  selling  such  liquors, 
except  when  tiie  sales  are  made  by  the  manu- 
facturer at  the  manufactory  and  in  quantities 
of  one  gallon  or  more,  being  construed  by  the 
supreme  court  of  the  state  as  aiming  to  con- 
trol and  regulate  sales  in  quantities  less  than 
one  Isallon  in  saloons  or  at  places  other  than 
the  place  of  manufacture,  is  within  the  scope 
of  the  police  power.  Decree,  Reymann  Brew- 
ing Co-  v.  Bristor  (C.  O.)  92  F.  28,  affirmed.— 
Beymann  Brewing  Co.  v.  Brister,  2l  S.  Ct  201, 
179  U.  S.  445,  45  L.  Ed.  269. 

The  law  in  relation  to  intoxicating  liquors, 
vesting  in  probate  judges  of  the  respective  coun- 
ties jurisdiction  over  the  subject  of  granting 
permits  to  sell  such  liquors  for  medical,  mechan- 
ics!, and  scientific  purposes,  is  not  a  violation 
of  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States.  Judgment,  gitate  v. 
Dnretn  (1905)  80  P.  987,  70  Kan.  1,  affirmed.— 
Dorein  v.  State  of  Kansas,  28  S.  Ct  567.  208 
U.  S.  613,  52  L.  Ed.  645. 

Pub.  Acts  Mich.  1889,  No.  207,  permitting 
sale  of  intoxicating  liquors  by  druggists  while 
forfoiddinr  its  sale  by  merchants,  held  constitu- 
tional.—Eberle  V.  People  of  State  of  Michigan, 
34  S.  Ct  464,  232  U.  S.  700,  58  L.  Ed.  803,  af- 
firming judgment  People  v.  Eberle,  133  N.  W. 
519.  167  Mich.  477. 


^=»17.  Prohibition. 

See  28  Cent.  Dig.  Int  Llq.  H  21-28. 

Laws  Miss.  1908,  c  115,  forbidding  sale  of 
malt  liquors,  held  constitutional.— Purity  Ex- 
tract &  Tonic  Co.  V.  Lynch,  33  S.  Ct  44,  226 
U.  S.  192,  57  L.  Ed.  184,  affirming  judgment 
56  So.  316, 100  Miss.  650. 

m.  LooAii  oPTioir. 

See  28  Cent  Dig.  Int  tiq.  11  8(M5. 

Due  process  of  law,  see  Constitutional  Law,  ^=3» 

258. 
Equal   protection   of  laws,   see   Constitutional 

Iiaw,   <8=>225,  240. 
Invalidity  of  amending  act  as  affecting  original, 

see  Statutes,  ^=:>143. 
Jurisdiction  to  review  Question  of  adoption  of 

local  option  law,  see  Courts,  ^s»394(l). 

ZV.   XJOSmiEB  AND  TAXES. 

Due  process  of  lawj  see  Constitutional  Law,  ^s» 
287,  296. 

Equal  protection  of  laws,  see  Constitutional 
Law,  <8s>229,  230,  240. 

Privileges  and  immunities  of  citizens,  see  Con- 
stitutional Law,  «s»206. 

^=»47.  Snbjeots  of  lioonso  or  t«K. 

See  28  Cent  Dig.  Int  Uq.  %%  48-64. 

—  Partlovlar  persons  and  oeen« 
piitlons. 

See  28  Cent  Dig.  Int  Llq.  %  60. 

A  foreign  corporation  is  a  trafficker  in  in« 
toxicating  liquors  subject  to  tax,  under  92  Ohio 
Laws,  p.  34,  when  it  maintains  a  storehouse 
in  the  state  wlfere  it  sells  and  delivers  beer  and 
collects  payment.  Decree  (C.  C.)  Reymann 
Brewing  Co.  v.  Bristor,  92  P.  28.  affirmed.— 
Reymann  Brewing  Co.  v.  Brister,  21  S.  Ct  201, 
179  U.  S.  445,  45  L.  Ed.  269. 

V.  BEOUIJkTIOirB. 

Equal  protection   of  laws,   see  Constitutional 

Law,  «s>224. 
Jurisdiction  of  federal  courts,  see  Courts,  ^S9 

262. 
Regulation  as  to  transportation  as  interferoice 

with  commerce,  see  Commerce,  ^=s>61. 

^s»lll.  Statutory  proTislons. 

'    See  28  Cent  Dig.  Int  Uq.  i  121. 

Retroactive  operation  may  not  be  given  to 
Pen.  Code,  S  239,  prohibiting  C.  O.  D.  ship- 
ments of  intoxicating  liquors  oy  deducing  from 
it  cpndusion  that,  contrary  to  previous  deci- 
sions, power  of  state  to  prohibit  shipments  of 
intoxicating  liquors  under  C.  O.  D.  contracts 
previously  existed.— Rosenberger  v.  Pacific  Exp. 
Co.,  «  S.  Ct  510,  241  U.  S.  48,  60  L.  Ed. 
880,  reversing  judgment  167  S.  W.  429,  258  Mo. 
97. 


Tkls  Digest  Is  compiled  on  tbe  KeyNnmber  System*   For  eacplanation,  see  pace  ill* 
Sup.Cr.Dio.— «1 


INTOXICATING  LIQUORS,  VI-XII 


[Sup.Gt.Dic.— Pace  1282} 


VL   OFFENSES. 

See  29  Cent.  Dis.  Int  Llq.  ||  140-lW. 
Interstate  commerce  regulation,  see  Commerce, 

Introduction  into  Indian  country,  see  Indians, 


Vn.   ACTIONS  FOB  PENALTIES. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  29  Cent  Dig.  Int.  Liq.  ||  196-214.] 

Vm.   ClUMINAIi  PROSECUTIONS. 

Venue,  see  Criminal  Law,  ^=»97. 

^s»199.  Indiotment,       information,       or 
complaint. 

See  29  Cent.  Dig.  Int  Liq,  ||  219-274. 

^=5>222.  — —  Negativins  defenaofl. 

See  29  Cent  Dig.  Int  Liq.  |§  240-24S. 

An  information  charging  defendant  with 
selling  liquor  without  a  permit  from  the  pro- 
bate judge  need  not  allege  that  he  was  not  a 
registered  pharmacist  nor  assistant  pharmacist 
in  the  employ  of  a  druggist  having  a  permit. 
Judgment,  State  v.  Durein  (1905)  8Q  F.  987, 
70  Kan.  1,  affirmed.— Durein  v.  State  of  Kan- 
sas. 28  S.  Ct.  567.  208  U.  S.  613,  52  L.  Ed. 
645. 


— »  Issnea,  proof,  and  Tarianoo. 

See  29  Cent   Dig.   Int   Uq.   8§  263-274;    27  Cent 
Dig.  Ind.  &  Inf.  91  640-642,  648,  660. 

Evidence  that  the  express  company  knew 
that  a  C.  O.  D.  interstate  shipment  of  intoxi- 
cating liquors  was  not  ordered  by  the  con- 
signee is  immaterial  on  a  criminal  prosecution 
of  the  express  company  for  violating  a  state 
local  option  law,  where -the  indictment  avers 
that  the  express  company  was  engaged  in  the 
business  of  a  common  carrier  of  packages,  and 
that  the  shipment  and  delivery  were  made  and 
done  in  the  usual  course  of  its  business. — 
Adams  Express  Co.  r.  Commonwealth  of  Ken- 
tucky, 27  S.  Ct.  606,  206  U.  S.  129,  51  L.  Ed. 
987;  Id.,  103  S,  W.  353,  31  Ky.  Law  Rep.  811- 
813,  reversing  judgment  (1905)  87  a  W.  1111, 
27  Ky.  Law  Rep.  1096;  Adams  Express  Co.  v. 
Commonwealth  of  Kentucky,  27  S.«  Ct.  608,  206 
U.  S.  138.  51  L.  Ed.  992,  reversing  judgment 
(1906)  92  S.  W.  932.  29  Ky.  Law  Rep.  224,  5 
L.  R.  A.  (N.  S.)  630;  American  Express  Co. 
of  New  York  v.  Same,  27  S.  Ct  609,  206  U.  S. 
139,  51  L.  Ed.  993,  reversing  judgment  (1906) 
97  S.  W.  807,  30  Ky.  Law  Rep. '207. 

^s»236.  Woiffht  and  svilloieney  of  eri- 
denoe. 
See  29  Cent  Dig.  Int  Ll«.  U  200-822. 

In  a  prosecution  for  illegally  selling  intoxi- 
cating liquors,  evidence  is  not  insufficient  be- 
cause the  witnesses  were  unable  to  identify, 
out  of  a  dozen  men  who  were  drinking,  the 
particular  individual  who  furnished  the  money 
observed  to  pass.  Judgment,  State  v.  Durein 
(1905)  80  P.  987,  70  Kan.  1,  affirmed.— Durein 
V.  State  of  Kansas,  28  S.  Ct  567,  208  U.  S.  613, 
52  L.  Ed.  645. 

^s»237.  Condnet  of  trial  in  senoraL 

See  29  Cent  Dig.  Int  Liq.  I  S2S. 

In  a  prosecution  for  selling  liquor  contrary 
to  law,  an  election  to  rely  on  a  transaction  oc- 
curring on  a  stated  day  is  not  defective  be- 
cause the  witnesses  are  not  named,  when  there 
is  no  evidence  of  any  other  transaction  on  the 
same  day,  nor  because  it  does  not  designate  a 
sale  to  a  particular  individual,  out  of  a^ozen 
men  who  were  drinking,  the  witnesses  being 
unable  to  identify  the  precise  person  or  persons 
who  furnished  the  money  observed  to  pass. 
Judgment.  State  v.  Durein  (1905)  80  P.  987, 
70  Kan.  1,  affirmed.— Durein  v.  State  of  Kan- 


sas^ 28  S.  Ct  567.  208  U.  S.  613,  52  L.  Ed. 

^=»239.  Inatmotiona. 

See  29  Cent  Dig.  Int  Uq.  |9  8S1-347. 

Where  there  was  evidence  that  in  June, 
1902,  one  accused  of  selling  liquor  illegally  told 
witnesses  that  he  was  proprietor  of  a  saloon 
then  running,  and  that  he  intended  to  keep 
right  on  running  the  saloon,  and  selling  beer, 
and  that  January  10.  1903.  he  was  still  a  keep- 
er of  the  saloon,  justifies  an  instruction  that 
the  testimony  was  competent  to  be  considered 
with  other  facts  and  circumstances  for  the  pur- 
pose of  determining[  whether  the  place  described 
was  a  common  nuisance  by  reason  of  being  a 
place  where  intoxicating  liquors  were  kept  for 
sale  in  violation  of  law.  Judgment,  State  ▼. 
Durein  (1905)  80  P.  987,  70  Kan.  1,  affirmed.— 
Durein  v.  State  of  Kansas,  28  S.  Ct.  567,  208 
U.  S.  613,  52  L.  Ed.  645. 

IX.   8EAB0HES,  SEIZURES.  AND  FOB- 


Giving  full  faith  and  credit  to  judgment  of  an- 
other state,  see  Judgment,  ^s>S25. 

Liability  of  express  company  to  consignor  of  in- 
toxicating liquor,  seized  and  d^troyed  under 
default  judgment  of  another  state,  see  Judg- 
ment, ^=9825. 


Boaroli  warrant,  and   ozoentlon 
and  rotnm  hereof. 

Bee  29  Cent  Dig.  Int  Uq.  H  276-385. 

Power  to  search  for  and  seize  liquors  de- 

gosited  in  the  warehouse  of  a  carrier,  without 
rst  procuring  a  warrant,  is  not  given  by  sec- 
tion 25  of  the  South  Carolina  dispensary  act, 
and  does  not  exist  at  common  law.— -In  re  Swan, 
150  U.  S.  637,  14  S.  Ct.  225,  37  L.  Ed.  1207. 

Z.  ABATEMEUT  AND  INJUNCTION. 

9ee  29  Cent  Dig.  Int  Liq.  ||  897-416. 

Due  process  of  law,  see  Constitutional  Law,  ^s» 
258. 

XI.  Onrn.  DAICAOE  UkWS. 

^=s»283.  Statutory  proTislona. 

See  29  Cent  Dig.  Int  Liq.  |  418. 

Code  Wash.  T.  {  2059,  providing  that  an  em- 
ployer or  other  person  shall  have  a  right  of  ac- 
tion against  the  seller  of  intoxicating  liquor, 
or  agamst  the  owner  of  the  place  where  it  is 
sold,  to  recover  damages  suffered  by  reason  of 
sales  to  particular  persons,  creates  a  new  liabil- 
ity unknown  to  common  law,  is  to  be  strictly 
construed,  and  does  not  authorize  an  injunction 
to  prevent  the  use  of  the  building  for  future 
sales.— Northern  Pac.  R.  Co.  v.  Whaleh,  149  U. 
S.  157,  13  S.  Ct.  822,  37  L.  Ed.  686,  affirming 
judgment  3  Wash.  T.  452,  17  Pac.  890. 

Xn.  BIOHTII  OF  PROPERTY  AND 
OONTRACT8. 

^=:>329.  ReeoTory  of  priee  of  liquor  aold^ 
See  29  Cent  Dig.  Int  Liq.  If  474-481. 

There  can  be  no  recovery  for  liquor  sold 
in  violation  of  a  city  ordinance  prohibiting  the 
sale  of  spirituous  liauors  in  quantities  of  one 
gallon  or  more,  without  first  obtaining  a  li- 
cense, and  providing  a  penalty  for  its  violation, 
since  the  same  contains  both  a  prohibition  and 
a  penalty,  and  there  is  no  language  indicating 
an  intent  to  make  the  sale  legal  as  between  the 
parties.— Miller  v.  Ammon,  145  U.  S.  421,  12 
S.  Ct  884,  36  L.  Ed.  759. 

INTOXICATION. 

See  Homicide,  ^s»294. 
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JOINT  LIABILITIES 


INTRUDERS. 


Sec- 
Forcible  Entry  and  Detainer. 
Trespass. 

INVENTION. 

See  Patents,  «=9l7-35. 

INVENTORY. 

Goods  insured,   requirement  of  insurance  pol- 
icy, see  Insurance,  ^=:»335. 

INVESTIGATION. 

Congressional  investigations,  see  United  States, 

INVESTMENT. 

See  Guardian  and  Ward,  ^=s»53. 

INVITED  ERROR. 

See  Appeal  and  Error,  ^=»882. 

INVOLUNTARY  NONSUIT. 

See  Dismissal  and  Nonsuit,  ^=»4d-75. 

INVOLUNTARY  SERVITUDE. 

See  Constitutional  Law,  ^=983. 

IRON  SAFE  CLAUSE. 

See  Insurance,  ^s>335. 

IRREPARABLE  INJURY. 

Ground  for  injunction,  see  Injunction,  ^=»75. 

IRRIGATION. 

See  Waters  and  Water  Courses,  ^=s>213-257. 

ISLANDS. 

See- 

Xavigable  Waters,  ^=»42. 

Public  Lands,  €==926,  114. 
Riparian  owner's  title,  see  Waters  and  Water 

Courses,  €s»92. 

ISLE  OF  PINES. 

See  Customs  Duties,  €==91. 

ISSUES. 

Applicability  of  instructions  to  issues,  see — 

Criminal  Law,  €=>1814. 

Trial,  €=»251. 
Identity  of  issues  as  affecting  conclusiveness  of 

judgment,  see  Judgment,  ^^71^744. 
In  civil  actions,  see — 

Equity,  t®=>324-327. 

Pleading,  <e=>372-y94. 
Id  criminal   prosecutions,   see   Indictment  and 

Information,   €=»1(55-180. 
lostraetibns  ignoring,  see  Trial,  €=>253. 
Judgment  on  trial  of  issues,  see  Judgment,  €=» 

235-266. 
Presented  for  review  on  appeal,  see  Appeal  and 

Error,  <&=»169-176. 
Trial  by  jury  of  issues  in  equity,   see  Equity, 

«=»376-381. 


ISTHMIAN  CANAL 

Appellate  jurisdiction  to  determine  liability^  of 
imports  from  cdnal  zone  to  customs  duties, 
see  Courts,  (8=s»385(6). 

ITINERANT  VENDERS. 

Drugs,   see  Druggists,  ^=»2. 

Due  process  of  law,  see  Constitutional  Law,  ^r» 

295. 
Equal    protection   of    laws,   see   Constitutional 

Law,  €=»239. 

JEOFAILS. 

statute  of.  Bee  Pleading,  €=s>431-436. 

JEOPARDY. 

Former  jeopardy,  see  Criminal  Law,  ^=»162- 
204,  270,  289-296,  913. 

JIM  CROW  LAW. 

As  imposing  involuntary  servitude,  see  Consti- 
tutional Law,  ^=»83. 

Bffect  of  admission  of  territory  as  state  on 
right  to  enact,  see  States,  ^=»9. 

Interference  with  interstate  commerce,  see  Com- 
merce, ^=»47,  62. 

Separate  coaches  for  colored  persons,  equal  pro- 
tection of  laws,  see  Constitutional  Law,  ^=» 
218. 

JOHNSON  GRASS. 

Penalty  for  failure  to  cut  as  denial  of  equal 
protection,  see  Constitutional  I^aw,  ^=:»247. 

JOINDER. 

Counts  in  indictment  or  Information,  see  In- 
dictment and  Information,  ^=»126-132. 

Parties  in  civil  actions,  see  Parties,  «=5>24-29. 

Parties  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  ^=:»325. 

Proceedings  for  review,  see  Appeal  and  Error, 
^s»»15. 

,  JOINT  ADVENTURES. 

See  29  Cent.  Dig.  Joint  Adv. 

See- 
Conspiracy. 
Partnership. 

JOINT  CONTRACTORS. 

Notice  to  one  as  notice  to  both,  see  Notice,  ^=:>3. 

JOINT  EXECUTORS  AND  ADMIN- 
ISTRATORS. 

See  Executors  and  Administrators,  ^=123- 
127. 

JOINT  LIABILITIES. 

Contribution  among  persons  jointly  liable,  see 
I'oiuributioh,  €=»2-5. 

Cotrustees,   see  Trusts,   ^=>240. 

Indemnity  among  persons  jointly  liable,  see  In- 
demnity. ^=»13. 

Injuries  irom  operation  of  railroad,  see  Rail- 
roads, ^=»266. 

Judgment  against  one  or  more  parties,  see 
Judgment,  <®=>236,  237. 

Torts  in  general,  see  Torts,  ^=»22. 
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JOINT  OWNEJEIS 
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JOINT  OWNERS. 

See  Hnsband  and  Wife,  «=9247-27e. 

JOINT  RATES. 

See  Carriers,  ^=»32. 

JOINT-STOCK  COMPANIES. 

See  29  Cent.  Dig.  Joint  St.  Co. 

Certainty  of  statute,   see   Statutes,  ^=»47. 

Constituting  life  in  being  under  laws  relating 
to  suspension  of  power  of  alienation,  see  Per- 
petuities, ^=»6. 

Ehcpress  companies,  see  Carriers,  ^s»d8. 

Limited  partnerships,  see  Partnership,  ^=9302- 
875. 

Matters  relating  to  unincorporated  associations 
in  general,  see  Amociatidng. 


JOINT  TENANCY. 

See  29  Cent.  Dig.  Joint  Ten* 

See- 
Partition. 

Tenancy  in  Common. 
Wills,  «=s>627. 

JOINT  TORT-FEASORS. 

See  cross-references  under  Joint  liabilities. 

JOURNALS. 

Entry  as  to  oath  of  Jurors  in  proceedings  to  as- 
sess benefits  from  public  improvements,  see 
District  of  Columbia,  ^s»16. 

Legislative  Journals  as«  evidence,  see  Statutes* 


JUDGES. 

ScopC'Note. 

[INCLUDES  public  ofRcers  authorized  to  preside  In  the  courts  and  administer  law 
therein,  whether  designated  as  Judges,  Justice^,  chancellors,  surrogates,  or  by  other  titles; 
appointment,  qualification,  tenure,  and  removal  of  such  Judges,  and  special,  substitute,  and 
de  facto  Judges ;  their  rights,  powers,  duties,  and  liabilities ;  and  disqualification  of  Judges. 

[For  related  matters  under  other  topies,  •••  cross-references  after  analysis.} 

Analysis, 

I.  Appointment,  Qualification,  and  Tenure. 

•s»6.  De  facto  judges. 

11.  Removal. 

12.  Title  to  and  possession  of  office. 

II.  Special  or  Substitute  Judges. 

«5>19.  Objections  to  authority. 

III.  Rights,  Powers,  Duties,  and  Liabilities. 

«S920.  Privileges. 

22.  Compensation  and  fees. 

30.  Exercise  of  powers  beyond  territorial  limits  of  jurisdiction. 

86.  Liabilities  for  official  acts. 

IV.  Disqualification  to  Act. 

^=»41.  Pecuniary  interest. 

42. In  general. 

43.  Stockholder  of  corporation. 

47.  Acting  as  counsel  or  other  participation  in  cause. 

48.  Review  by  judge  of  his  own  decision. 

61.  Objections  to  judge,  and  proceedings  thereon. 

62.  Waiver  of  disqualification  or  objections. 

63.  In  general. 

64.  Consent  of  parties. 

Cross-References. 


See  Conrts. 

Certiorari  to  review  proceedings,  see  Certiorari, 

<s=>ii-ie. 

Comment  on  evidence  by  judge,  see  Trial,  ^=s> 

186, 
Copyright  of  opiniona  or  headnotea,  see  Copy- 

TightB,  «s»23. 


Judicial  powers  and  functions  in  general,  and 
delegation  thereof,  see  Constitutional  Law, 
«=»67-76. 

Mandamus  to  judge,  see  Mandamus,  ^=:>26--58. 

Prohibiting   acts    of    judges,    see    Prohibition, 

Remarks  and  conduct  on  trial,  see  Criminal 
Law,  Cs»654-65a. 
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JUDGES,  i-ni 


QU  AI«mO  ATIOW, 
AND  TENURE. 

^=>6.  De  faeto  judsea. 

See  29  Cent  Dig.  Judges,  §8  U.  U. 

Laws  Wis.  1889,  e  94,  which  establiahes 
the  municipal  court  of  the  city  and  county  of 
Ashland,  was  duly  published  March  15,  1889, 
and  provides  that  it  shall  be  in  force  from  its 
publication :  that  a  judge  ^shall  be  elected  on 
the  first  Monday  of  April  following,  to  hold 
office  from  the  first  Monday  of  January  there- 
after; and  that  in  case  of  a  vacancy  the  gov- 
ernor shall  fill  the  office  by  appointment.  On 
the  first  Monday  of  April  a  judge  was  elected, 
and  two  days  afterwards  was  appointed  to  fill 
the  office  until  the  first  Monday  of  the  following 
January.  Held,  that  the  court  was  legally  in 
existence,  and  the  appointee  was  a  judge  de 
facto  during  the  term  of  his  appointment,  and 
bis  acts  as  such  cannot  be  collaterally  attacked. 
—Manning  v.  Weeks,  139  U.  S.  504,  11  S.  Ct, 
624.  35  li.  Ed.  284,  affirmingjudgment  In  re 
Manning,  76  Wis.  865,  45  N.  W.  26. 

^=>11.   RemoTal. 

See  28  Cent.  Dig.  Judges,  ||  42-46. 

Though  Act  Gong.  May  17, 1884,  §  3  (28  St 
p.  24,  c  53),  creates  a  district  court  for  the  dis- 
trict of  Alaska  with  the  jurisdiction,  civU  and 
criminal,  of  the  district  courts  of  the  United 
States  and  of  the  district  courts  exercising  the 
jurisdiction  of  circuit  courts,  such  court,  in  com- 
mon with  other  territorial  courts,  is  not  a 
"court  of  the  United  States,"  within  the  mean- 
ing of  Bev.  St.  §  1768,  which  excepts  judges  of 
the  courts  of  the  United  States  from  the  author- 
ity therein  given  the  president  to  suspend  any 
civil  officer  appointed  by  and  with  the  advice 
and  consent  of  the  senate.— McAllister  v.  United 
States,  141  U.  S.  174,  11  S.  Ot.  949,  35  U  Ed. 
693,  affirming  judgment  22  Ct.  CI.  318;  Win- 
gard  y.  Same,  141  U.  S.  201,  11  S.  Ct  969,  35 
Ll  Ed.  719. 

This  right  of  suspension  is  not  devested  by 
the  provision  of  the  Alaska  act  that  the  district 
judge  shall  hold  office  for  four  years,  and  until 
his  successor  is  appointed  and  qualified;  for 
this,  not  being  inconsistent  with  section  1768, 
does  not  repeal  that  section,  but  is  subject  to 
its  provisioiiB.— Id. 

^s»12»  Title  to  and  possession  of  oAee. 

See  29  Cent  Dig.  Judges,  H  13,  14. 

The  authority  of  one  who  acts  as  judge  de 
facto  under  color  of  right  cannot  be  collaterally 
attacked.~Manning  v.  Weeks,  189  U.  S.  504, 
11  S.  Ct  624,  35  Lw  Ed.  264,  affirming  judg- 
ment In  re  Manning  76  Wis.  865,  45  N.  W. 
26 ;  Ban  v.  United  States,  140  U.  S.  118,  11  S. 
Ct  761,  35  I*  Bd.  877. 

XL  KWBOIAIi  OB  SUBSTITirTB 
J17DO£8. 

See  Constitutional  Law,  ^=»74. 

«=s»10.  Objeetions  to  autbority. 
Sm  St  Cent  Dls.  Judges,  il  64-97. 

B.,  the  district  judge  of  a  district  of  Louisi- 
Ma,  was  appointed  by  the  circuit  judge  of  the 
Fifth  judicial  circuit  under  Rev.  St  j  591,  to 
set  as  judge  for  the  Eastern  district  of  TeziCs, 
during  the  year  1889,  and  during  the  sickness 
of  the  judge  of  that  district,  to  hold  terms  of 
said  court  in  1889  at  Tyler,  Jefferson,  and  6al- 
]re8ton,  and  the  appointment  was  recorded  at 
Galveston.  The  appointment  was  made  before 
Act  Cong.  March  1,  1889,  establishing  two  sep- 
arate terms  of  that  court  to  be  held  at  Paris, 
and  was  never  recorded  thwe.  B.  held  the  1889 
terms  of  the  court  at  Paris,  and  also,  after  the 
death  of  the  regular  judge  and  before  the  ap-,1 


pointment  of  his  successor,  held  the  April  term, 
1890.  Held,  that  he  was  judge  de  jure  of  Uie 
court  held  at  Paris  in  1889,  and  was  judge  de 
facto,  if  not  de  jure,  at  the  April  term,  1890,  and 
his  acts  cannot  be  collaterally  attacked.— Ball  v. 
United  States,  140  U.  S.  118,  11  S.  Ct  761,  35 
L.  Ed.  377. 

A  district  judge  acting  in  another  district 
in  which  th»3  -^/ffice  of  judge  is  vacant,  by  virtue 
of  an  appoimio^nt  regular  on  its  face,  made  by 
a  circuit  judge,  is  an  officer  de  facto,  and  his 
orders  continuing  the  term  in  such  district  from 
day  to  day  cannot  be  questioned  on  the  ground 
that  the  circuit  judge  has  no  power  of  appoint- 
ment in  the  case  of  a  vacancy  in  the  o^ce  €tf 
district  judge.— McDowell  v.  TJnited  States,  159 
U.  S.  596,  16  S.  Ct  111,  40  U  Bd.  271. 

ni.  BIGHTS,  POWERS,  DTTriEB,  AND 

LIABILITIEB. 

See  Criminal  Law,  ^=»107. 

Authority  to  admit  to  bail,  see  Bail.  ^=3»47. 
Authority  to  allow  or  settle  bill  of  exceptions, 

see  Exceptions,  Bill  of,  ^s»32. 
Federal  district  judges,  see  Courts,  ^s>421. 

^=s>20.  Privileges. 

See  29  Cent.  Dig.  Judges,  H  68-70;    40  Cent  Dig. 
Proc.  8  147 ;    50  Cent  Dig.  Wltn.  f  a. 

Justices  of  the  supreme  court  of  the  United 
States  are  in  discharge  of  their  official  duty  not 
only  while  actually  holding  court  but  also  while 
traveling  through  their  circuits  tor  the  purjKJse 
of  holding  cvu^rts  at  the  different  places  therein. 
— Cunninghafi  v.  Neagle,  135  U.  S.  1,  10  S.  Ct 
658,  34  L.  Bd.  55,  aifirming  (C.  C.)  In  re  Neagle 
39  F.  833,  5  L.  R.  A.  78. 

^=s>Z2.  CompensatioA  and  fees* 

See  2»  Cent  Dig.  Judges,  H  76-88,  179;    SI  Cent 
Dig.  J.  P.  i  26. 

Act  Cong.  June  17,  1870  (Rev.  St  §  1879), 
fixed  the  salary  of  the  chief  justice  of  Wyom- 
ing at  $3,000  per  annum.  The  appropriation 
acts  of  1878,  1879,  and  1880  (19  Stat  294 ;  20 
Stat  178, 194;  21  Stat  23),  appropriated  $2,600 
"in  full  compensation' for  the  service."  Held. 
that  the  later  acts  effected  a  repeal  by  implica- 
tion of  the  former.— United  States  v.  Fisher, 
109  U.  S.  143,  8  S.  Ct  154,  27  Ll  Ed.  885. 

The  salary  payable  to  a  judge  of  the  United 
States  district  court  after  his  resignation,  un- 
der Rev.  St  U.  S.  §  714,  when  he  has  held  his 
commission  at  least  10  years  and  has  reached 
the  age  of  70  years,  does  not  include  the  allow- 
ance of  $300  per  term  provided  by  Rev.  St 
U.  S.  §  613,  in  case  of  a  judge  holding  terms  of 
the  circuit  court  for  the  Southern  district  of 
New  York  for  criminal  business,  although  the 
judge  may,  for  many  years  before  his  resigna- 
tion, have  held  every  such  term.  Judgment  34 
Ct  CI.  888,  affirmed.— Benedict  v.  United 
States,  20  S,  Ct  458,  176  U.  S.  857,  44  L.  Bd. 
503. 

The  Supreme  Court  of  the  District  of  Co- 
lumbia is  "a  court  of  the  United  States"  within 
the  meaning  of  Rev.  St  U.  S.  §  714  [U.  S. 
Com^.  St  19Q1,  p.  578],  providing  that  when 
any  judge  of  any  court  of  the  United  States  re- 
signs his  office  after  having  held  his  commission 
as  such  at  least  10  years,  and  having  attainied 
the  aee  of  70  years,  he  shall,  during  Uie  residue 
of  his  natural  life,  receive  the  same  salary 
which  was  by  law  payable  to  him  at  the  time  of 
his  resignation.  Judgment  38  (7t  Ct  615,  re- 
versed.—James  V.  United  States,  26  B.  Ct  686. 
202  U.  S.  401,  50  li.  Ed.  1079. 

The  salary  of  justices  of  the  Supreme  Court 
of  the  District  of  Columbia  payable  by  law 
during  the  fiscal  year  ending  June  30, 1893,  was 
$5,000,  which  was  the  amount  to  which  such 
salaries  were  increased  by  the  express  provision 
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of  the  appropriation  act  for  the  fiscal  year  end- 
ing June  80,  1802,  although  the  appropriation 
for  tilie  next  fiscal  year  was  a  lump  sum,  inade- 
quate to  pay  more  than  the  former  salary,  since 
these  provisions  must  be  read  in  connection 
with  the  appropriation .  made  by  Act  March  2, 
1895  (chapter  187,  28  Stat  851),  to  pay,  as  a 
deficiency-  for  the  fiscal  year  ending  June  30, 
1893,  to  the  justices  of  that  court,  a  sum  repre- 
senting the  difference  between  the  rate  of  com- 
])ensation  theretofore  received  by  them  and  $5,- 
000  per  year.— Id. 

^=3>30.   Ezerolse  of  powers  beyond  terri* 
torial  limits  of  jnriadiotion. 

6ee  29  CenL  Dig.  Judges.  8  143. 

Act  Gong.  July  10,  1800,  providing  for  the 
division  of  the  territory  of  New  Mexico  into  five 

i'udicial  districts,  that  a  district  court  shall  be 
leld  in  each  by  **one  of  the  justices  of  the  su- 
preme court,"  and  that  each  judge  shall  reside 
in  the  district  to  which  he  is  assigned,  does  not 
prevent  a  judge  from  acting  in  another  district 
than  his  own,  the  judge  thereof  being  disquali- 
fied. Borrego  v.  Territory,  46  P.  349.  8  N.  M. 
446  afiirmed.— Borrego  v.  Cunningham,  17  S. 
Ct.  182,  164  U.  S.  612,  41  K  Ed.  572. 

^=3>36.  Uabilitie*  for  oAoial  acta. 

See  29  Cent   Dig.  Judges,  99  166-178.  178.  179. 

The  American  doctrine  of  immunity  of  judg- 
es from  suit  because  of  their  judicial  acts  pro- 
tects a  justice  of  the  Supreme  Court  of  the  Phil- 
ippine Islands  against  a  suit  for  damages  be- 
cause without  jurisdiction,  he  entered  a  judg- 
ment against  plaintiff,  contrary  to  an  order  of 
the  full  court.—Alzua  v.  Johnson,  34  S.  Ct  27, 
231  U.  S.  106,  58  L.  Ed.  142. 

No  implication  that  a  justice  of  the  Su- 
preme Court  of  the  Philippine  Islands  is  liable 
for  a  judgment  rendered  in  bad  faith,  is  deduci- 
ble  from  act  No.  190  of  the  Philippine  Commis- 
sion, §  9,  providing  that  no  judge,  justice  of  the 
peace  or  assessor  fiiall  be  liable  for  damages  b.\ 
reason  of  any  judicial  action  rendered  in  good 
faith.— Id. 

nr.  DISQUAUFICATION  TO  AOT. 

^s»41,   Peouniary  interest. 
See  29  Cent.  Dig.  Judges.  ||  190-207. 


—  In  generaL 

See  29  Gent.  Dig.  Judges,  99  190-200. 

Since  the  court  of  appeals  of  Texas  was 
created  as  a  court  of  last  resort  in  criminal  mat- 
ters by  Const.  Tex.  art.  5,  §S  5,  6,  which  also 
defined  its  powers  and  jurisdiction,  and  prescrib- 
ed the  salary,  terms  of  office,  and  qualification 
of  its  judges,  that  court  is  not  disqualified,  by 
reason  of  mterest,  from  determining  the  validity 
or  invalidity  of  the  Penal  Code  of  Texas,  though 
such  determination  also  involves  the  validity  of 
the  Revised  Statutes,  enacted  at  the  same  time, 
which  regulates  the  method  of  the  election  of 
the  state  judges,  fixes  the  salaries  of  some  of 
them,  and  determines  the  jurisdiction  of  some  of 
the  courts.— Duncan  v.  McCall,  139  U.  S.  449, 
11  S.  Ct.  573,  35  L.  Ed.  219. 


—  Stookliolder    of    eorporation. 

See  29  Cent.  Dig.  Judges.  91  201.  202. 

A  judge  is  not  disqualified  for  hearing  a  pe- 
tition for  the  issue  of  railroad  aid  bonds  by  the 
fact  that  his  name  appears  as  a  subscriber  for 
one  share  of  stock  of  the  railroad;  his  subscrip- 
tion having  been  canceled,  and  no  stock  deliver- 
ed.—Town  of  Andes  v.  Ely,  158  U.  S.  312,  15 
S.  Ct  954,  39  L.  Ed.  996. 

^s»47«  Acting  as  oonnsel  or  otlier  par- 
tioipation  in  eanse. 

See  29  Gent.   Dig.  Judges.  §|  214-219.  222.  223. 

A  judge  is  not  disqualified  to  try  a  case  be- 
cause, prior  to  his  appointment,  he  was  attor- 


ney for  some  of  the  defendants  in  relation  to 
matters  not  connected  with  the  case;  but  the 
judge  must  decide  for  himself  whether  it  is  im- 
proper to  sit  in  the  case.— Carr  v.  Fife,  156  U. 
S.  494,  15  S.  Ct.  427.  39  L.  Ed.  508. 


^»48.    Review  bj  indge  of  bis  own  deci- 
sion. 

See  29  Cent.  Dig.  Judges.  ||  220.  221. 

Under  section  3  of  Act  March  3,  1891  (26 
Stat.  827).  creating  the  circuit  courts  of  ap- 
peals, which  provides  that  no  justice  or  judge 
before  whom  a  cause  or  question  may  have  been 
tried  or  heard  in  a  district  or  circuit  court 
shall  sit  on  the  trial  or  hearing  of  such  cause 
or  question  in  the  circuit  court  of  appeals,  a 
judge  who  has  once  heard  a  cause  on  its  merits 
in  the  court  of  first  instance  is  disqualified  from 
sitting  in  the  circuit  court  of  appeals  on  the 
hearing  and  decision  of  any  question  in  the 
same  cause  which  involves,  in  any  degree,  mat- 
ter on  which  he  had  occasion  to  pass  in  the 
lower  court,  if  not  from  taking  part  in  the 
hearing  and  decision  of  any  question  in  such 
cause.— Moran  v.  Dillingham,  19  S.  Ct  620,  174 
U.  S.  153,  43  L.  Ed.  930. 

A  federal  district  judge  who  denied  a  mo- 
tion to  remand  to  the  state  court  is  disqualified 
to  sit  in  the  Circuit  Court  of  Appeals  on  the 
hearing  of  an  appeal  from  the  final  decree  of  the 
Circuit  Court  in  such  case,  by  the  provision  of 
Act  March  3.  1891,  §  3.— Rexf ord  v.  Brunswick- 
Balke-CoUender  Co.,  33  S.  Ct.  515,  228  U.  S. 
359,  57  L.  Ed.  864,  reversing  judgment  181  F. 
462,  104  C.  C.  A.  210. 

The  requirements  as  to  the  disqualification 
of  a  judge  made  by  the  proviso  to  Judicial  Code. 
§  120  (Act  March  3,  1911,  c.  231,  36  Stat.  1132 
[U.  S.  Comp.  St.  Supp.  1911,  p.  191]),  applies 
to  a  judge  who  entered  a  pro  forma  decree  to 
enable  the  case  to  be  heard  for  the  first  time 
by  the  reviewing  court,  acting  pro  hsec  vice  as  a 
court  of  first  instance.— William  Cramp  &  Sons 
Ship  &  Engine  Bldg.  Co.  v.  International  Cur- 
tis Marine  Turbine  Co.,  33  S.  Ct.  722,  228  U.  S. 
645,  57  L.  Ed.  1003,  reversing  decree  Interna- 
tional Curtis  Marine  Turbine  Co.  v.  William 
Cramp  &  Sons  Ship  &  Engine  Bldg.  Co.,  202  F. 
932,  121  C.  C.  A.  290. 

^=»51.   Objeetions  to  jndse,  and  proeeed- 
inffs  tbereon. 

See  29  Cent  Dig.   Judges.   §8  224-281. 

The  disqualification  of  the  trial  judge  for 
interest  is  not  established,  nor  is  it  offered  to  be 
established  in  any  legitimate  way,  by  an  unveri- 
fied petition  stating  that  the  wife  of  the  judge 
has  acquired  an  interest  in  the  property  which 
is  the  subject-matter  of  the  litigation,  accom- 
panied by  a  statement  of  a  desire  to  offer  testi- 
mony in  support  thereof,  without  furnishing  the 
names  of  the  witnesses,  or  filing  any  affidavits, 
or  definitely  s'tating  what  the  witnesses  would 
say  if  permitted  to  testify.  Judgment,  121  F. 
1020,  56  C.  C.  A. -682,  affirmed.— McGuire  v. 
Blount,  26  S.  Ct.  1,  199  U.  S.  142,  60  L.  Ed. 
125. 


WaiTor  of  disqnalilleatioB  or  ob- 
jeo-Hons. 
See  29  Cent.  Dig.  Judges,  |8  282,  2SS. 


14  Cent  Dls. 


— >  In  generaL 

See  29  Cent.  Dig.   Judges,  f  222; 
Crim.  Law,  I  216. 

Declaration  of  counsel  for  appellant  before 
hearing  that  he  will  not  insist  on  objection  to 
removal  from  a  state  court,  founded  on  the  time 
when  the  removal  petition  was  filed,  eliminates 
that  question  from  the  case  so  as  to  remove  dis- 
qualification of  federal  jud^e  who  had  denied 
the  motion  to  remand  to  sit  m  the  Circuit  Court 
of  Appeals  on  an  appeal  from  the  final  decree 
of  the  Circuit  Court,  which  would  otherwise  re- 
sult under  Act  March  3,  1891,  f  3.~Bexford  v. 
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Bninswick-Balke-Collender  Co.,  33  S.  Ct.  515, 
228  U.  S.  339,  57  L.  Ed.  864.  reversinff  judgf- 
ment  181  F.  462,  104  C.  O.  A.  210. 


—  Coiuieiit  of  parties. 

See  29  Cent.   Dig.   Judges,  §  283;    80   Cent.   Dig. 
Jndgm.  I  81. 

Consent  of  the  partiee  cannot  qualify  a 
jndfe  who  disposed  of  a  case  in  the  first  in- 
stance to  sit  in  the  Circuit  Court  of  Appeals, 


contrary  to  the  proviso  of  Judicial  Code,  S  120 
(Act  March  3,  1011,  c.  231,  36  Stat.  1132  [U. 
S.  Comp.  St.  Supp.  1911,  p.  191]),  to  review  his 
own  action. — William  Cramp  &  Sons  Ship^  & 
Engine  Bldg.  Oo.  v.  International  Curtis  Marine 
Turbine  Co..  33  S.  Ct.  722,  228  U.  S.  645,  57  L. 
Ed.  1003,  reversing  decree  International  Cur- 
tis Marine  Turbine  Co.  v.  William  Cramp  & 
Sons  Ship  &  Engine  Bldg.  Co.,  202  F.  932,  121 
C.  C.  A.  290. 


JUDGMENT. 

Scope-Note, 

[INCIiUDBS  JuOidal  determinations  of  rights  of  parties  to  proceedings  in  courts  of 
jastice  In  general,  Interlocutory  as  well  as  final;  renditi(Mi,  entry,  requisites,  and  validity 
of  formal  Judgments,  more  particularly  of  Judgments  in  civil  actions,  and  amendment  and 
correction  thereof;  operation  and  effect  of  Judgments  in  respect  of  i)ersons  and  subject- 
matters  concluded,  and  of  property  bound  by  ^dgments,  and  liens  created  by  entry,  dock- 
eting, etc.,  of  Judgments ;  conclusiveness  of  Jiidgments  as  against  collateral  attack ;  direct 
attacks  on  Judgments  by  motions  in  arrest  or  to  open,-  vacate,  etc.,  Judgments,  writs  of  er- 
ror coram  nobis,  etc.,  or  by  actions  to  set  aside  or  restrain  enforcement  of  Judgments  or 
for  other  relief  against  them  on  equitable  grounds;  assignment  of  Judgments;  payment, 
flatisfaction,  and  discharge  of  Judgments ;  revival  of  Judgments  by  scire  facias,  motion,  etc. ; 
operation  and  effect  of  Judgments  of  courts  of  foreign  states  and  countries;  and  enforce- 
ment of  Judgments  in  genemU  more  particularly  actions  on  Judgments. 

[For  related  nnattsrs  under  other  topics,  s«e  cross -references  after  ana^sisj 

Analysis. 

I.  Nature  and  Essentials  in  General. 

<=»16.  Jurisdiction  of  the  person  and  subject-matter. 
17.  Process  or  notice  to  sustain  judgment. 
24.  Formal  requisites  in  general. 

II.  By  Confession. 

III.  On  Consent,  Offer,  or  Admission. 

«S9  91.  Construction  and  operation  of  judgment. 

IV.  By  Default. 

(A)  Requisites  and  Validity. 

^=9  94.  Actions  in  which  judgment  by  default  is  authorized. 

100.  Pleadings  to  sustain  judgment, 

101.  In  general. 

104.  Withdrawal  of  appearance. 

(B)  Opening  or  Setting  Aside  Default. 

«=»142.  Right  to  defend  after  judgment  on  service  by  publication 
or  other  constructive  service. 

166.  Conditions  on  granting  application. 

167.  In  general. 

V.  On  Motion  or  Sunimary  Proceeding. 

[No  paragraphs  or  references  In  this  Digest.    But  see  30  Gent.  Dig. 
Judgm.  S§  341--351.) 

VL  On  Trial  of  Issues. 

(A)  Rendition,  Form,  and  Requisites  in  General. 

(B)  Parties. 

^=s>235.  Judgment  for  one  or  more  coparties. 

236.  Judgment  against  one  or  more  coparties. 

237.  In  general. 

Tkis  Dii^est  is  compiled  on  tlie  Koy-Nnmber  System.   For  explanation,  see  pase  iiL 
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VL  On  Trial  of  Issues — Continued. 

(C)  Conformity  to  Process,  Pleadings,  Proofs,  and  Verdict  oa 

Findings, 
«=»247.  Conformity  to  pleadings  and  proofs. 
249.  Nature  and  form  of  remedy. 

251.  Issues  raised  by  pleadings. 

252.  Prayer  for  relief  in  general, 

(D)  Arrest  of  Judgment. 

<==>263.  Defects  in  pleadings. 

2G6.  Matter  not  apparent  of  record  in  generaL 

VII.  Entry,  Record,  and  Docketing. 

^=s»273.  Entry  nunc  pro  tunc. 

VIII.  Amendment,  Correction,  and  Review  in  Same  Court. 

324.  Affidavits  and  other  evidence. 


IX.  Opening  or  Vacating. 

«=»339.  Authority  of  court. 

342.  After  the  term. 

353.  Errors  and  irregularities. 

869.  Irregularities  in  proceedings  before  judgment. 

881.  Vacating  judgment  on  court's  own  motion. 
386.  Time  for  application. 
398.  Operation  and  effect 
399. In  general. 

X.  Equitable  Relief. 

(A)  Nature  of  Remedy  and  Grounds. 

^=»428.  Defenses  not  interposed  in  former  action. 

430.  Equitable  defenses. 

431.  Excuses  for  failure  to  interpose  defenses. 
436. Negligence  of  party. 

437.  Negligence  of  counsel. 

440.  Fraud,  perjury,  collusion,  or  other  misconduct. 

443. Fraud  in  preventing  defense  or  procuring  judgment. 

444.  Perjury  or  false  testimony. 

446.  Newly  discovered  evidence. 

447.  Meritorious  cause  of  action  or  defense. 
449.  Conditions  precedent. 

462.  Persons  entitled  to  relief. 

463.  Persons  as  against  whom  relief  may  be  granted. 

(B)  Jurisdiction  and  Proceedings. 
^s»455.  Jurisdiction  and  venue. 

466.  Limitation  and  laches. 
457.  Parties. 
460.  Pleading. 

XI.  Collateral  Attack. 

(A)  Judgments  Impeachable  Collaterally. 

^s»471.  Courts  or  other  tribunals  rendering  judgment. 

476.  Probate  jurisdiction. 

479.  Nature  of  action  or  other  proceeding. 

481.  Judgment  by  confession  or  on  consent  or  offer. 

(B)  Grounds. 

486.  Invalidity  of  judgment  in  general. 

488.  Want  of  jurisdiction. 

489.  In  general. 

490.  Want  of  or  defects  in  process,  service,  or  notice. 

495.  Presumptions  as  to  superior  or  general  jurisdiction. 

498. Effect  of  decision  by  court  as  to  its  own  jurisdiction. 
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XL  Collateral  Attack— Continued. 
.   (B)  Grounds — Continued. 

«s499.  Extrinsic  evidence  as  to  Jurisdictional  facts. 

500,  Errors  and  irregularities. 

601. In  general. 

503.  Defects  and  objections  as  to  pleadings. 

604.  — —  Irregularities  in  proceedings. 

506.  Right  of  parties  or  privies  to  impeach  judgment, 

508.  Fraud,  perjury,  collusion,  or  other  misconduct. 

614.  Right  of  parties  or  privies  to  impeach  judgment. 

517.  Matters  available  or  questions  presented  in  original  ac- 
tion. 

(C)  Proceedings. 

*=>519.  Proceedings  to  enforce  judgment. 

XII.  Construction  and  Operation  in  General. 

«=>626.  Construction  with  reference  to  pleadings  or  other  pro- 
ceedings. 
628.  Judgment  in  personam  or  in  retn. 
633.  Subject-matter.  ' 

XIII.  Merger  and  Bar  of  Causes  of  Action  and  Defenses. 

(A)  Judgments  Operative  as  Bar. 

*=>541,  Courts  or  other  tribunals  rendering  judgment. 

543.  Concurrent  or  co-ordinate  jurisdiction. 

549.  Nature  of  action  or  other  proceeding. 

652. Special  proceedings  other  than  actions. 

559.  Criminal  prosecutions. 

660.  Nature,  rendition,  and  form  of  ju<^ment  in  general. 
663.  Scope  of  adjudication. 
564.  Finality  of  determination, 
■  566.  Judg-ment  without  prejudice. 
667.  Judgment  by  confession  or  on  consent  or  offer. 
670.  Judgment  on  discontinuance,  dismissal,  or  nonsuit. 
672.  Judgment  on  demurrer  or  exceptions. 
674.  Decision  or  findings  of  court  without  judgment. 
676.  Erroneous  or  irregular  judgment. 
577.  Void  judgment. 

678,  Pendency  of  motion  for  new  trial  and  grant  thereof. 
580.  Pendency  of  appeal. 
681.  Judgment  vacated  or  reversed. 

(B)  Causes  of  Action  anb  Defenses  Merged,  Barred,  or  Con- 

cluded, 
^=3  582.  Nature  of  merger. 

585,  Identity  of  cause  of  action  in  general. 

686.  Identity  of  subject-matter. 

687.  Theory  of  action  or  recovery. 

688.  Grounds  of  action  or  recovery. 

590.  Nature  and  extent  of  relief  sought  or  granted. 
691.  Splitting  cause  of  action. 

696.  '■  Several  notes  or  installments. 

600.  Successive  causes  of  action. 

604. Taxes  or  license  fee  for  successive  periods. 

616.  Defenses  concluded. 

617.  In  general. 

619.  Defenses  which  might  have  been  urged  in  former 

action. 

682.  Grounds  of  set-off  or  counterclaim. 
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XIII.  Merger  and  Bar  of  Causes  of  Action  and  Defenses — Continued 

(C)  Persons  Who  May  Take  Advantage  of  the  Bar. 
^cs>627.  Parties  of  record  and  privies  in  general. 
632.  Persons  not  parties  or  privies. 

XIV.  Conclusiveness  of  Adjudication. 

(A)  Judgments  Conclusive  in  General. 

^=»643.  Nature  of  action  or  other  proceeding. 

646.  Special  proceedings  other  than  actions. 

650.  Finality  of  determination. 

661.  Judgment  by  confession  or  on  consent  or  offer. 

652.  Judgment  by  default. 

664.  Judgment  on  discontinuance,  dismissal,  or  nonsuit. 

660.  Erroneous  or  irregular  judgment. 

(B)  Persons  Concluded. 

^=s>665.  Identity  of  persons  in  general.    - 
667.  Parties  of  record. 

669.  Nominal  and  unnecessary  parties. 

670.  Representative  or  official  capacity. 

672.  Interveners  and  claimants. 

673.  Effect  of  dismissal  or  severance  a«  to  parties. 

675.  Persons  participating  in  or  promoting  action  or  defense. 

677.  Persons  represented  by  parties. 

678.  Privity  in  general. 

682.  Vendor  and  purchaser. 

683.  Assignor  and  assignee. 
686.  Mortgagor  and  mortgagee. 

686.  Decedent  and  heirs  or  next  of  kin  or  devisees. 

688.  Executors  or  administrators  and  devisees,  legatees,  heirs, 

or  distributees. 

689.  Successive  executors,   administrators,   or  trustees. 
691.  Trustee  and  cestui  que  trust. 

699.  Persons  primarily  or  ultimately  liable. 

701.  Corporations  and  corporate  officers  and  stockholders. 

702.  State  or  municipality,  and  officers,  citizens,  or  taxpayers. 

703.  Public  officers  and  deputies  and  successors. 

706.  Persons  not  parties  or  privies. 

707.  In  general. 

(C)  Matters  Concluded. 

^=s>713.  Scope  and  extent  of  estoppel  in  general. 

714.  Identity  of  subject-matter. 

715.  Identity  of  issues  in  general. 

716.  Matters  in  issue. 

720.  Matters  actually  litigated  and  determined. 

723.  Essentials  of  adjudication.' 

724.  In  general. 

725.  Facts  necessary  to  sustain  judgment. 

730.  Matters  in  issue  but  not  decided. 

731.  In  general. 

732.  Title  or  right  to  property. 

734.  Matters  not  in  issue. 

735.  In  general. 

736.  Title  or  right  to  property  in  general. 

743.  Title  or  claim  to  property. 

744.  Rights  and  liabilities  under  contracts, 

(D)  Judgments  in  Particular  Classes  of  Actions  and  Proceed- 

ings. 

747.  Actions  relating  to  real  property. 

748.  Actions  relating  to  personal  property. 
750.  Proceedings  for  collection  of  taxes. 
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XV.  Lien. 


766.  Recording  and  docketing  judgment. 

768.  Transcript  or  abstract. 

775.  Property  or  interest  affected  and  extent  of  Hen. 
777.  Nature  of  property. 

780.  Estate  or  interest  of  judgment  debtor. 

781.  Property  fraudulently  conveyed. 

786.  Priorities  between  judgment  and  conveyances. 

787.  In  general. 

793.  Transfers  of  property  subject  to  lien. 

794.  Duration  of  lien. 

795.  In  general. 


XVI.  Judgnfents  in  Rem. 

812.  Operation  and  eflfect 


XVn.  Foreign  Judgments. 

«=>S14.  Judgments  of  state  courts. 

815.  Adjudications  operative  in  other  states. 

816.  Constitutional  and  statutory  provisions. 

817.  Nature  and  sufficiency  of  cause  of  action. 

818.  Want  of  jurisdiction. 

819.  — '—  Errors  and  irregularities. 

820.  Fraud,  perjury,  collusion,  and  other  misconduct* 

821.  Merger  and  bar  of  causes  of  action. 

822.  Conclusiveness  of  adjudication. 

823.  Enforcement  in  other  states.  » 

825.  Judgments  in  rem. 

828.  Effect  of  judgments  of  state  courts  in  United  States 

courts. 

829.  Effect  of  judgments  of  United  States  courts  in  state 

courts. 

830.  Judgments  of  courts  of  foreign  countries. 

831.  In  personam. 

832.  In  rem. 

XVIII.  Assignment. 

[No  paragraphs  or  references  In  this  Digest.    But  see  30  Cent  Dig. 
Judgm.  §§  1526-1568.] 

XIX.  Suspension,  Enforcement,  and  RevivaL 

^=s>853.  Dormant  judgments. 

854.  Proceedings  to  enforce  judgment. 

855.  In  general. 

864.  Persons  who  may  revive  judgment. 
866.  Jurisdiction,  venue,  and  limitations. 
870.  Scire  facias  to  revive  judgment. 

XX.  Payment,  Satisfaction,  Merger,  and  Discharge. 

^=»883.  Set-off  of  judgments. 

XXI.  Actions  on  Judgments. 

(A)  Domestic  Judgments. 

«=t9  910.  Time  to  sue  and  limitations. 

(B)  Foreign  Judgments. 

<==>934.  Time  to  sue  and  limitations. 
937.  Pleading. 
939.  Plea  or  answer,  and  subsequent  pleadings* 

941.  Evidence. 

942.  Presumptions  and  burden  of  proof. 

944.  Weight  and  sufficiency. 

— • > 4  m 
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XXI'L  Pleading  and  Evidence  of  Judgment  as  Estoppel  or  Defense. 

948.  Pleading  in  general.  ' 

949.  Allegations,  admissions,  and  denials. 
951.  Evidence  as  to  judgment  in  general. 
962.  Judgment  as  evidence  though  not  pleaded. 
966.  Evidence  as  to  identity  of  issues  or  matters  decided. 

CrosS'References. 


As  claim  provable  against  bankrupt's  Mtate,  see 
Bankruptcyt    ^=»315. 


Court  of  claims,  see  Courts,  ^=»470. 

Curinsr  defective  pleading  by  judgment,  see 
Pleading,  <e=s»431-436. 

Decisions  of  courts  in  general,  see  Courts,  ^=> 

'  88-116. 

Disobedience  to,  as  contempt  of  court,  see  Con- 
tempt, ^ss>19-23. 

Due  nrocess  of  law,  see  Constitutional  Law, 
^=s>3l5. 

Enforcement  by  creditors'  suit,  see  Creditors' 
Suit 

Impairing  obligation  of  judgments,  see  Constitu- 
tional Law,  ^=3>152. 

Interest  on  judgment,  see  Interest,  ^=3>22,  88. 

Mandamus  to  compel  payment,  see  Mandamus, 
<S=>H1,  116. 

On  pleadings,  see  Pleading,  ^=9342-^350. 

Practice  in  equity,  see  Equity,  ^=9415-441. 

Recovery  of  judgment  as  prerequisite  to  credi- 
tors' suit,  see  Creditors'  Suit,  ^s>ll. 

Right  of  judgment  creditors  as  to  fixtures,  see 
Fixtures,  ^ss>28. 

Sales  under  judgment,  order,  or  decree,  see  Judi- 
cial Sales. 

Stipulations  as  to  judgment,  matters  concluded, 
see  Stipulations,  ^=»18. 

Subject  of  garnishment,  see  Garnishment,  ^s> 
44. 

Supersedeas  to  suspend  enforcement,  see  Super- 
sedeas. 

Vested  right  in  Judgment*  see  Gonstitutiona] 
Law,  ^s»110« 


In  aciiont  hy  or  offoingi  particular  classe9  of 

per»on». 

See- 
Corporations,  ^=3>258. 

Executors  and  Administrators,  ^=»315,  453. 
Infants,  «=5>104-112.         ^ 
Mifnicipal   Corporations,  4Pfe»1087. 
United  States,  «=s>144. 

In  particular  civU  adiont  or  proceedingM, 

Admiralty,  ^s>92. 

Bankruptcy,  ^ss>100,  305^ 

Collision,  ^s>151. 

Divorce,  «=»159-172. 

Eminent  Domain,  ^=:>242-245. 

Escheat,  ^=3>6. 

Executors  and  Administrators,  ^s»81S. 

Habeas  Corpus,  ^s>112. 

Injunction,  ^=s>207-212. 

Mortgages,   «s»485-#92. 

PubUc  Lands,  iS=»105-10a 

Taxation,  «=»647,  64& 

WiDs,  <S=»347-355. 

In  oritninal  pro9eeution9* 
See- 
Army  and  Navy,  ^=»47. 
Criminal  Law,  ^s»d85-1003. 
Trespass  to  Try  Title,  «=5>47. 

R€Vi€Ufm 

Appeal  and  Error,  «s>7&-80,  1106-1222. 

Certiorari. 

Criminal  Law,  «ss>1006-1193. 


I.  HATUBE  AND  E88EKTIAL8  IN 


Jvrladlotion   of   thm 
siibj««t-matt«r« 

See  to  Cent.  Dig.  Judgxn.  §§  21,  M. 

Since  a  statute  attempting  to  make  a  non- 
resident lot  owner  personally  liable  for  an  as- 
sessment for  local  improvements  is  a  taking  of 
property  without  due  process  of  law,  the  non- 
resident does  not,  by  resorting  to  the  state 
courts  for  relief,  thereby  consent,  or  render  him- 
self liable,  to  a  personal  judgment  against  him. 
Judgment  70  N.  W.  605,  101  Iowa,  416.  re- 
versed.—Dewev  V.  City  of  Des  Moines,  19  S. 
Ct  379,  173  U.  S.  19S,  43  L.  Ed.  666. 

^s»17.  Prooess  or  notion  to  sustain  Judg* 


See  80  Cent  Dig.  Judgm.  If  S-8S,  157,  422. 

A  judgment  in  attachment  proceedings 
against  a  foreign  corporation  under  2  Comp. 
Laws  Mich.  1871,  f  6550,  authorizing  service 
"on  any  officer,  member,  cleric,  or  agent  within 
the  state,^  though  effective  to  dispose  of  the 
properly  attached,  will  not  be  regarded  as  es- 
tablishing a  valid  personal  demand,  unless  it 
appears  in  the  record  thereof  that  the  defendant 
company  was  engaged  in  business  in  that  state, 
and  that  the  person  on  whom  service  was  had 
represented  it  there.— St.  Clair  v.  Cox,  106  U. 
8.  350,  1  S.  Ct  354,  27  L.  Ed.  222. 


The  courts  of  a  state  have  no  jurisdiction 
over  the  persons  of  nonresidents;  and  where 
judgment  for  costs  was  rendered  in  an  actioa 
of  trespass  to  try  title  to  lands  against  a  de- 
fendant who  was  a  nonresident,  and  who  was 
not  personally  served  with  process,  and  did 
not  appear,  a  sale  of  other  lands  of  defendant 
to  satisfy  the  judgment  is  void.— Freeman  t« 
Alderson,  119  U.  S.  185,  7  S.  Ct  165,  30  U 
Ed.  372. 

A  decree  of  the  Supreme  Court  of  the  Die- 
trict  of  Columbia  in  a  suit  to  cancel  a  con- 
veyance on  the  ground  of  alleged  fraud  prac- 
ticed on  complainant  In  the  transaction  is  not 
void  because  defendant  was  not  served  person- 
ally with  process  instead  of  by  publication, 
since  Rev.  St  D.  C.  |  787,  authorizes  construc- 
tive service  by  publication.— Lynch  v.  Murphy, 
16  S.  Ct  523,  161  U.  S.  247,  40  U  Ed.  6^ 

A  decree  entered  against  persons  not  serr- 
ed  with  process,  but  for  whom  an  unauthorized, 
appearance  has  been  entered  by  an  attorney, 
will  be  reversed.— Hatfield  v.  King,  22  S.  Ct. 
477,  184  U.  S.  162^  46  L.  Ed.  481. 

No  valid  judgment  in  personam  can  be 
rendered  agafaist  a  defendant  without  personal 
service  upon  him  in  a  court  of  competent  juris- 
diction, or  waiver  of  summons,  and  voluntary 
appearance  therein.  Judgment,  Wells  v.  Clark 
(C.  C.  1905)  136  F.  462,  modided  and  affirmed. 
-Clark  V.  Wells.  27  S.  Ct  43,  203  U.  &  164^ 
51L.  Ed.  13& 
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An  executor  who  has  removed  from  the  ju- 
risdictioxi  in  bound  by  a  personal  judgment 
for  deraatavit,  rendered  on  constructive  serv- 
ice by  the  probate  court  appointing  him,  in  fa- 
vor of  an  administrator  de  bonis  non,  if  the 
local  law  permits  such  practice.— Michigan 
Trust  Co.  V.  Ferry,  33  S.  Ct.  550,  228  U.  S. 
3^  57  I*.  Ed.  867,  reversing  judgments  175 
F.  667,  09  C.  C.  A.  221,  and  175  F.  681,  99  C. 
C.  A.  S35. 

Service  by  publication  and  mailing  of  sum- 
mons in  partition,  conformably  to  the  local 
law,  naming  as  parly  defendant  Albert  Guil- 
fuss,  assignee  and  Albert  B.  Guolfuss,  conferred 
jurisdiction  so  as  to  render  a  judgment  binding 
on  Albert  B.  Gilfuss,  assignee  as  to  his  lien: 
he  not  having  appeared.—Grannis  v.  Ordean,  34 
S.  Ct.  779,  234  U.  S.  385,  58  L.  Ed.  1363,  af- 
firming judgment  Ordean  v.  Grannis,  136  N.  W. 
576,  1026,  118  Minn.  117. 

Where  valid  personal  judgment  has  been  ol> 
tained  on  domiciliary  service,  though  empowered 
through  garnishment  proceedings^  after  debtor 
bad  become  a  nonresident,  to  inquire  as  to 
validity  of  her  claim  against  life  insurance  com- 
pany, court  could  not,  without  further  personal 
service,  bind  her  by  a  judgment  requiring  pay- 
ment of  the  fund  in  court  over  to  insured.— 
New  York  life  Ins.  Co.  v.  Ihinlevy.  86  S.  Ct 
613,  241  U.  S.  518,  60  U  Ed.  1140,  affirming 
judgment  214  F.  1,  130  C.  C.  A.  473. 

^=>24.  FossiAl  requisites  in  general. 

See  to  Cent.  Dig.  Jndgm.  f  12. 

A  judgment  and  findings  may  be  incorporat- 
ed in  the  same  instrument — ^Morgan  v.  ETggers, 
127  U.  S.  63,  8  S.  Ct  1041.  32  U  Ed.  66,  af- 
firming judgment  (C.  C.)  20  F.  666. 

n.  BT  OOHFESSIOH. 

Bm  M  Gent  Dig.  Judgm.  if  4S-129. 

Decree  in  equity,  see  Ekiuity,  ^=»416. 
Beview,  see  Appeal  and  Error,  ^=»865. 

m.   OH  OOH8ENT.  OFFEB»  OB  AD- 

MISSIOlf. 

Offer  of  judgment  as  affecting  award  of  costs, 
see  Costs,  ^=»42. 

^=s»91«  Coastnietioa    and    operation    of 
Judfi^ment. 

Bee  to  Cent  Dig.  Judgm.  |  UO. 

Where  decree  had  been  entered  by  consent 
for  payment  into  court  of  portion  of  a  fund 
claimed  by  attorneys  for  services,  no  issue  other 
than  the  one  reserved  by  such  decree  should 
be  determined.— McGowan  v.  Parish.  35  S.  Ct. 
543,  237  U.  S.  286,  59  I4.  Ed.  955.  reversing 
decree  Parrish  v.  licQowan,  39  App.  I>.  O.  184. 

IV.  BT  DEFAUItT. 

Decree  in  equity  pro  confesso,  see  Eiquity,  ^=s> 

417-420. 
In  action,  for  divorce,  see  Divorce,  ^=»159-161. 
Mandamus    to    compel   entry,    see    Mandamus, 


Practice  peculiar  to  federal  courts,  see  Courts, 


(A)  REQUISITES  AND  VALIDITY. 

^=s»94.  Aeiioas    in   wUeli    JvdemeiLt   by 
def nnlt  is  avtliorised. 

10  Cent.  Dig.  Judgm.  §  153. 


Ah  action  against  principal  and  surety  on 
a  bond  to  insure  the  faithful  performance  of  a 
contract  is  one  "arising  ex  contractu,"  with- 
in the  meaning  of  rule  73  of  the  supreme  court 
of  the  District  of  Columbia,  authorizing  judg- 


ment for  plaintifiF  in  such  actions  for  want  of 
a  sufficient  affidavit  of  defense.— Fidelity  A  De- 
posit Co.  of  Maryland  v.  United  States,  23  S. 
Ct.  120,  187  U.  S.  315,  47  I>.  Ed.  194,  affirm- 
ing judgment  20  App.  D.  C.  376. 

^s»100.  Pleadiaes  to  snstaia  Jndsment. 

See  30  Cent  Dig.  Judgm.  §§  168-178. 

^s>101.  *—  la  generaL 

See  30  Cent  Dig.  Judgm.  §§  168-170. 

Copies  of  the  bonds  in  suit,  and  of  the  icon- 
tracts  the  faithful  performance  of  which  they 
were  executed  to  secure,  need  not  be  filed  in 
order  to  comply  with  the  provisions  of  rule 
73  of  the  Supreme  Court  of  the  District  of 
Columbia,  that  in  actions  ex  contractu  a  plain- 
tiff who  has  filed  an  affidavit  setting  out  dis- 
tinctly his  cause  of  action  shall  be  entitled  to 
judgment  unless  a  sufficient  affidavit  of  de- 
fense is  filed.— Fidelity  &  Deposit  Co.  of  Main- 
land V.  United  States,  23  S.  Ct  120,  187  U.  S. 
315.  47  L.  Ed.  1&4,  affirming  judgment  20  App. 
D.  C.  376. 

^s»104.  Withdrawal  of  appearanoe. 

See  80  Cent  Dig.  Judgm.  If  160,  177,  178. 

On  the  VTithdrawal  of  his  appearance  for 
defendant  by  the  attorney  entering  the  same, 
though  without  leave  of  court,  a  valid  judg- 
ment by  default  may  be  entered  against  the 
defendant  Judgment  48  P.  309'  9  N.  M.  12, 
affirmed.— -Rio  Grande  Irrigation  &  Colonization 
Co.  V.  GUdersleeve.  19  S.  Ct  761,  174  U.  S. 
603,  43  L.  Bd.  1103. 

(B)  OPENING  OR  SETTING  ASIDE 
DEFAULT. 

Decree  in  equity  pro  confesso,  see  Equity,  ^:» 
419. 

In  action  for  divorce,  see  Divorce,  ^=»161. 

Review  by  supreme  court  of  decisions  of  terri- 
torial court,  see  Courts.  ^=»387(4). 

Review  of  decisions,  see  Appeal  and  Error,  ^s» 
957. 

^s»142.  Right  to  defend  after  Jndsmeat 
on  serriee  by  pnblieation  or 
other   eoBstrvetiTe   serriee. 

See  80  Cent  Dig.  Judgm.  I  268. 

An  absolute  right  to  appear  In  and  defend 
within  a  year  after  final  judgment  a  suit  to  en- 
force a  hen  or  to  remove  a  doud  on  title  to 
property  within  the  district  was  given  to  absent 
defendants  whenever  the  jurisdiction  of  the  fed- 
eral Circuit  Court  over  them  rested  upon  pub- 
lication, even  though  they  may  in  fact  have  had 
knowledge  of  the  suit,  by  act  March  3,  1875,  c. 
137,  §  8, 18  Stat  472  (U.  S.  Comp.  St  1901,  p. 
513)  conferring  such  nght  upon  all  such  defend- 
ants who  have  not  been  "actually  personally 
notified  as  above  provided,"  the  previous  provi- 
sions of  the  section  calling  for  service  on  the 
party  outside  of  the  district  of  an  order  of  the 
court  directed  to  him,  and  requiring  him  to  ap- 
pear and  defend  within  a  time  stated,  or,  if  not 
practicable,  for  notice  by  publication.-*-Per*sy 
Fernandez  v.  Fernandez  y  Perez,  31  S.  Ct. 
412,  220  U.  S.  224,  55  L.  Ed.  443 ;  Blanco  y 
Blanco  v.  Hubbard,  31  S.  Ct  415,  220  U.  S. 
233,  55  L.  Ed.  447. 

^=»166.  Conditions  on  granting  applica- 
tion. 

See  80  Cent  Dig.  Judgm.  H  828-88$. 

^=:>167.  — —  In  general. 

See  80  Cent  Dig.  Judgm.  fi§  886,  880,  888,  884. 

No  other  terms  than  the  payment  of  costs 
can  be  imposed  by  the  court  in  opening  a  de- 
cree to  permit  absent  defendants  served  onl^  by 
publication  to  appear  in  and  defend  a  suit  to 
enforce  a  lien  or  remove  a  cloud  on  the  title  to 
property  within   the  district,  pursuant  to   Act 
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March  3,  1875,  c  137.  f  8,  18  Stat  472  (U.  S. 
Gomp.  St.  1901,  p.  513),  providing  that  in  such 
cases  the  court  shall  make  an  order  setting 
aside  the  judgment,  and  permitting  such  de- 
fendants to  plead  therein  on  payment  of  such 
costs  as  the  court  deems  just — Perez  y  Fernan- 
dez V.  Fernandez  y  Perez,  31  S.  Gt  412,  220 
U.  S.  224,  55  L.  Ed.  443 ;  Blanco  y  Blanco  v. 
Hubbard,  31  S.  Ct.  415,  220  U.  S.  233,  55  L. 
Ed.  447.     • 

V.  on  MOTION   OR  8UMMABT  PRO- 
CEEDING. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  80  Cent.  Dig.  Judgm.  ffi  341-861.] 

VI.  ON  TRIAL  OF  I88UE8. 

Decree  in  equity,  see  E}quity,  ^s»427. 
Judgment  of  appellate  court,  see  Appeal  and 
Error,  «=»1181-1185. 

(A)  RENDITION,  FORM,. AND  REQUI- 
SITES IN  GENERAL. 

See  30  Cent  Dig.  Judgm.  i§  362-411. 

Jury  trial,  deprivation  of  right,  see  Jury,  ^s>34. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  ^s»934. 
Review  of  objections,  see  Appeal  and  Error,  ^=» 

267,  1073. 

(B)  PARTIES. 

^s»235.  Jndsment  for  one   or  moro   oo- 
parties. 

See  80  Cent.  Dig.  Judgm.  »  414.  429;  17  Cent.  Dig. 
Eject,  fi  876. 

If  one  plaintiff  in  a  joint  action  of  eject- 
ment cannot  recover,  his  coplaintififs  cannot. — 
Davis  v.  Coblens,  19  S.  Ct.  832,  174  U.  S. 
719,  43  U  Ed.  1147. 

^s»236.  Judgment  acatiuit  one  or  more 
ooparties. 

See  SO  Cent.  Dig.  Judgm.  fifi  416-422,  429;  17  Cent. 
Dig.  Eject  §  376. 

^s»237.  — ^  In  general. 

See  30  Cent.  Dig.  Judgm.  fif  415,  4IS-421,  429;  17 
Cent  Dig.  Eject.  §  876. 

Defendants  were  sued  as  partners,  and  did 
not  deny  the  partnership,  but  the  proof  showed 
that  one  of  them  was  not  a  partner,  but  only 
a  clerk,  and  that  the  business  carried  on  in  the 
firm  name  was  that  of  the  other  defendant  alone. 
The  jury  accordingly  found  that  there  was  no 
partnership,  i/eld,  that  under  the  laws  of  Ala- 
bama, where  the  suit  was  brought,  judgment 
might  be  entered  against  that  defendant  alone 
who  was  the  owner  of  the  business. — Bibb  v. 
Allen,  149  U.  S.  481,  13  S.  Ct  950,  37  h.  Ed. 
819. 

(C)  CONFORMITY  TO  PROCESS,  PLEAD- 
INGS, PROOFS,  AND  VERDICT 
OR  FINDINGS. 

Conformity  of  findings  bv  court  to  pleadings, 

issues,  and  proofs,  see  Trial,  ^s>396. 
Decree  in  equity,  see  Equity,  ^=»427. 

^s»247.   Gonf ormity     to    pleadinsfl     and 
proofs. 

See  80  Cent  Dig.  Judgm.  ffi  484-446:  1  Cent  Dig. 
Action,  f  314;  24  Cent  Dig.  Fraud.  Cony.  {  966;  27 
Cent  Dig.  InJ.  f  482;  88  Cent  Dig.  Partners,  f  441: 
42  Cent  Dig.  Repley.  §  893;  47  Cent  Dig.  Trusto.  § 
614. 


i— —  nature    and   form   of  rem- 
edy. 

See  80  Cent  Dig.  Judgm.  §  486;    1  Cent  Dig.  Ao- 
tion.  S  314. 

Code  Civ.  Proc.  Colo,  does  not  enable  one 
who  declares  in  trespass  de  bonis  asportatis  to 


recover  as  on  a  count  for  money  had  and  re- 
ceived without  at  least  amending  his  pleadings 
as  provided  by  section  78.— Wilson  v.  Haley 
Live  Stock  Co.,  14  S.  Ct.  768,  153  U.  S.  39, 
38  L.  Ed.  627.     . 


*—  Issues  raised  by  pleadtacs. 

See  80  Cent  Dig.  Judgm.  fi  437;  27  Cent  Dig. 
InJ.  I  432:  28  Cent  Dig.  Partners,  fi  441;  42  Cent 
Dig.  Repley.  9  893;    47  Cent  Dig.  Trusts,  fi  614. 

A  New  Jersey  insurance  company  reinsured 
risks  of  a  New  York  company,  took  its  assets, 
and  assumed  its  liabilities.  After  the  failure  of 
the  New  Jersey  company,  and  the  appointment 
of  a  receiver  in  New  York,  suit  was  brought 
against  the  latter  in  New  York  by  the  holders 
of  policies  in  the  old  New  York  company,  seek- 
ing only  to  subject  to  their  claims  $100,000  of 
securities  deposited  by  that  company  with  the 
superintendent  of  the  insurance  department 
Judgment  was  rendered  against  the  receiver  and 
the  New  Jersey  company  for  $1,000,000.  Held, 
that  the  judgment  was  invalid,  because  not 
responsive  to  the  pleadings. — Reynolds  v.  Stock- 
ton. 140  U.  S.  254,  11  S.  Ct  773,  35  L.  Ed. 
464,  affirming  decree  10  A.  385.  43  N.  J.  Eq. 
(16  Stew.)  211. 


oral. 


for   relief   in  s^a- 


See  80  Cent.  Dig.  Judgm.  fifi  441,  442 ;  24  Cent  Dig. 
Fraud.  Cony,  f  966 ;  27  Cent  Dig.  In],  fi  432;  42 
Cent  Dig.  Repley.  fi  393;    47  Cent  Dig.  Trusts,  fi  614. 

The  United  States,  seeking  to  follow  the  ih 
licit  ^ains  of  its  agent  into  the  property  or  se- 
curities into  which  they  have  gone,  is  entitled, 
under  a  prayer  for  "other,  further,  and  gen- 
eral relief,"  to  a  judgment,  as  for  money  had 
and  received  for  its  use,  for/any  difference  be- 
tween the  cost  of  the  specific  property  recovered 
and  the  gains  which  it  is  unable  to  trace.  De- 
cree (1909^  172  F.  1,  96  C.  C.  A.  587,  af- 
firmed.^United  States  v.  Carter,  30  S.  Gt  515, 
217  U.  S.  286,  54  L.  Ed.  769,  19  Ann.  Cas. 
594. 

(D)  ARREST  OF  JUDGMENT. 

^=:»263.  Defects  in  pleadings. 

See  30  Cent  Dig.  Judgm.  fifi  468-480;  15  Cent  Dig. 
Death,  fi  160;  17  Cent  Dig.  Eject  fi  352;  26  Cent 
Dig.  Hub.  ft  W.  fi  859. 

Rule  as  to  construction  of  pleadings  on  mo- 
tion in  arrest  of  judgment  entered  on  a  verdict 
for  plaintiff  in  an  action  for  libel  stated. — 
Baker  v.  Warner,  34  S.  Ot  175,  231  U.  S. 
588^58  L.  Ed.  384,  reversing  judgment  36  App. 
D.  C.  493. 

^s>266.  Matter  not  apparent  ef  reoord 
in  generaL 

See  80  Cent  Dig.  Judgm.  fi  467. 

A  motion  in  arrest  of  judgment  can  only  be 
maintained  for  a  defect  apparent  on  the  record, 
and  tlie  evidence  is  no  jpart  of  the  record  for 
this  purpose.— Bond  v.  I>u8tin,  112  U.  8.  604, 
6  S.  Ct  296,  28  L.  Bd.  835;  Davenport  v. 
Town  of  Paris,  136  U.  S.  580,  10  S.  Ct  1064, 
34  L.  Ed.  548. 


Vn.  ENTRY,  REOORD.  AND  DOOK- 

ETINO. 

Court  records  in  general,  see  Courts.  ^s>114. 

Decree  in  equitj;,  see  Equity,  ^=^28. 

Entry  as  affecting  time  for  talcing  appeal  or 

other  proceeding  for  review,  see  Appeal  and 

Error,  ^=>347. 
Entry  of  judgment  of  naturalization  nunc  pro 

tunc,  see  Aliens,  ^=:»69. 
Judgment  in  criminal  prosecution,  see  Criminal 

Law,  <&=>995. 
Judgment  of  appellate  court,  see  Appeal  and 

Error,  «=>1181-1185. 
Mandamus  to  compel  entry,  see  Mandamus, 

51. 
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^»273.  Entry  anno  pro  tnno* 
See  10  Cent  Dis.  Judgm.  fiS  625-641. 

ft 

Where  an  erroneous  judgment  has  been  re- 
versed by  an  appellate  court,  it  is  not  error  to 
enter  the  new  judgment,  conforming  to  the  di- 
rection of  the  upper  court,  nunc  pro  tunc  as 
of  the  date  of  the  judgment  which  was  reyersed, 
BO  that  the  same  shall  not  be  affected  by  the 
death  of  the  appealing  party  in  the  interval; 
since  the  delay  arose  by  the  act  of  the  court, 
for  which  parties  will  not  be  allowed  to  suffer. 
—Borer  v.  Chapman,  119  U.  S.  587,  7  S.  Ot. 
342,  30  Lu  Ed.  632,  affirming  decree  (O.  O.) 
Chapman  v.  Borer,  1  F.  274. 

A  decree  nunc  pro  tunc  is  properly  entered 
on  rehearing  in  lieu  of  the  former  decree,  which 
is  set  aside  oecause  a  fact  was  overlookea,  when 
the  petitioner  has  died  in  the  meantime.— City 
of  New  Orleans  v.  Warner,  20  S.  Ot.  280,  176 
U.  S.  92,  44  L.  Ed.  385. 

A  judgment  of  the  United  States  supreme 
court  affirming  a  judgment  of  the  court  oelow 
for  a  divorce  apd  for  alimony  and  costs,  ren- 
dered after  appearance  and  answer  of  the  hus- 
band, may  be  entered  nunc  pro  tunc  as  of  the 
date  of  argument,  where  the  husband  has  died 
since  the  argument  of  the  cause.  Judgment 
53  N.  B.  1123,  157  N.  Y.  719,  affirmed.— Bell 
V.  BeU,  21  S.  Ot  551,  181  U.  S.  175,  45  L.  Ed. 
804. 

Vm.  AMENDMENT,     OORBEOTION, 
ANB  BSVTEW  IN  SAME  COIHEtT. 

Amendment  after  appeal,  see  Appeal  and  Er- 
ror* ^=9440. 

Decree  in  equity,  see  Equity,  ^=:»429. 

Mandamus  to  compel  amendment,  see  Manda- 
mus, ^s»52. 

Modification  in  appellate  court,  see  Appeal  and 
Error,  «=>1140-1151. 

^=»324.  AlEdavits  and  oilier  evideneo. 

See  90  Cent  Dig.  Judgm.  H  623-626. 

Where  the  circuit  court  has  entered  a  de- 
cree,withoat  the  records  showing  that  the 
amount  involved  with  within  its  jurisdictional 
limits,  it  is  enough  to  have  the  records  amend- 
ed at  the  same  term  by  affidavits  fthowing  the 
amount  involved,  though  it  would  be  more  for- 
mal to  set  aside  the  decree,  and  renew  it  after 
the  amendment.— Carr  v.  Fife,  156  U.  S.  494, 
15  S.  Ot  427,  39  L.  Ed.  508. 

IX.  OPENINO  OR  VACATING. 

Decree  for  sale  of  land  for  nonpayment  of  levee 
assessments,  see  Levees,  ^;=:»28. 

Decree  in  equity,  see  f^quity,  ^=>430. 

Federal  courts,  effect  of  state  statutes  and  prac- 
tice of  state  courtflL  see  Courts,  ^=s>863. 

Judgment  in  criminal  prosecution,  see  Criminal 
Law,  ^s>998. 

Judgment  on  appeal,  see  Appeal  and  Error, 
«=9ll85. 

L«cbes,  see  Ekiuity,  ^=>7l. 

Mandamus  to  compel  vacation,  see  Mandamus, 
«=9353. 

Review  of  discretion,  see  Appeal  and  Error, 
«=>1092. 

^=»339.  Anthority  of  oonrt. 

See  10  Cent  Dig.  Judgm.  §§  686-e71« 

«=i342.  —  After  th«  term. 

See  30  Cent  Dig.  4udgm.  {§  668-471. 

While  the  power  of  a  court  to  vacate  its 
own  judgment  is  discreticmary  during  the  term 
at  which  it  is  rendered,  it  does  not  extend  be- 
yond adjournment,  except  in  the  matter  of 
clerical  errors,  and  other  errors  of  fact,  which 
may  be  corrected  by  writ  of  error  coram  vobis 


or  on  motion.— -Phillips  t.  Negley,  117  U.   S. 
665,  6  S.  Ot.  901,  29  L.  Ed.  1013. 

A  judgment  dismissing  a  case  tot  want  of 
prosecution  cannot  be  ^et  aside  on  application 
made  after  the  close  of  the  term  at  which  it  is 
entered,  where  no  showing  of  fraud  or  surprise 
is  made.  Judgment  20  App.  D.  C.  541  af- 
firmed.—Tubman  V.  Baltimore  &  O.  R.  Co.,  23 
S.  Ot.  777,  190  U.  S.  38,  47  L.  Bd.  946. 

A  federal  Circuit  Court  wTiich,  after  deny- 
ing a  motion  to  remand  the  cause  to  the  state 
court,  whence  it  had  been  removed  as  presenting 
a  separable  controversy,  sustains  the  demurrer 
of  one  of  the  defendants,  and  decrees  the  dis- 
missal of  the  bill  as  to  it,  cannot  vacate  such 
decree  after  the  term,  on  the  theoiy  that  its 
final  decree  dismissing  the  bill  as  to  the  other 
defendants  havinji:  been  reversed  on  an  appeal 
to  which  such  defendant  was  not  a  party,  with 
directions  to  remand  the  cause  to  the  state 
court,  the  decision  sought  to  be  vacated  was  a 
nullity,  as  rendered  without  jurisdiction.— In  re 
Metropolitan  Trust  Co.  of  City  of  New  York,  31 
S.  Ct.  18,  218  U.  S.  312,  54  L.  Ed.  1051. 

^s»353.  Errors   and  irresnlarltles. 

See   80   Cent    Dig.    Judgm.    fi§    681-704;     88    Cent 
Dig.  Partit  fi  806. 

^=>350.  i— —  Irreenlarities    in    prooeed- 
ings  before  Jndgment. 

See  80  Cent.   Dig.  Judgm.  S  697. 

The  refusal  of  the  trial  court  to  vacate  a 
decree  because  of  the  incompetency  of  a  juror, 
first  discovered  after  verdict  and  judgment,  is 
not  an  abuse  of  its  discretion  in  the  premises, 
where  the  verdict  rendered  was  the  only  one 
which  could  be  rendered  consistently  with  the 
facts.  Judgment  17  App.'D.  C.  506,  affirmed. 
— Raub  V.  Carpenter,  23  S.  Ct.  72,  187  U.  S. 
159,  47  L.  Ed.  119. 

^s»381.*Vaoatlnc   Jndgment    on   «onrt's 
onrn  motion. 

See  80  Cent  Dig.  Judgm.  |  725. 

A  court  which,  acting  under  the  erroneous 
belief  that  no  action  had  been  taken  in  a  cause 
within  a  year,  renders  a  judgment  of  dismissal, 
cannot,  consistently  with  due  process  of  law,  set 
aside  such  judgment  after  the  term,  or  the  rule 
day  which, .under  the  local  practice,  is  equiva- 
lent to  the  end  of  the  term,  without  motion  or 
proceedings  to  vacate  the  judgment,  and  with- 
out notice,  and  proceed  to  render  a  personal 
judgment  against  the  defendant.  Judgment 
(1905)  26  App.  D.  0.  124,  affirmed.— Wetmore  v. 
Karrick.  27  S.  Ct  434.  205  U.  S.  141,  51  L. 
Ed.  745. 

^s>38.6.  Time  for  npplioation* 

Bee  80   Cent    Dig.    Judgm.    8S    736-744;     88   Cent. 
Dig.  Partit.  §S  805,  420. 

In  the  absence  of  any  excuse  for  the  dela^*, 
a  judgment  under  which  property  has  been 
levied  on  and  sold,  ahd  which  has  stood  un- 
challenged for  nearly  two  years,  will  not  be  set 
aside  for  usury. — Society  Fonciere  et  Agricole 
des  Etats  Unis  v.  Milliken,  135  U.  S.  304,  10 
S.  Ct  823,  34  li.  Ed.  20a 

<S;=:»398.   Operation  and  effect. 

See  80  Cent.  Dig.  Judgm.  §fi  788,  760,  780l 

^s>300.  ^—  In  ceneraL 

See  80  Cent  Dig.  Judgm.  fl  738,  761,  700. 

A  judgment  duly  recovered  is  not  affected, 
nor  the  right  to  take  out  execution  on  it  im- 
paired, by  an  application  made  to  the  court  to 
have  it  set  aside,  and  ''continued  until  the  next 
term,  without  prejudice  to  either  party." — 
Freeman  v.  Dawson,  110  U.  S.  264,  ,4  S.  Ct 
94,  28  L.  Bd.  141. 


T&ifl  Digest  ia  oompilod  on  tho  Kejr-Nnmbor  Systom.   For  explanation,  soe  page  iii. 


JUDGMENT,  X  (A) 


tSnp.Ct.Dlff.-- Page  1296} 


X.  EQUITABLE  REUEF. 

Bill  of  review  in  equity,  see  Equity,  ^=9443- 
464. 

(A)  NATURE  OF  REMEDY  AND 
GROUNDS. 

^=»42&.  Defenses  not  interposed  in  for- 
mer aetion. 

See  80  Cent  Dig.  Judgm.  fiS  808-815. 


— —  Equitable    defenses* 

See  80  Cent  Dig.  Judgm.  fi  809. 

Where  an  agent,  who  has  leaned  money  for 
a  guardian,  and  taken  a  deed  of  trust  as  se- 
curity, agrees  with  the  purchasers  of  a  portion 
of  the  land  covered  by  tiie  deed  that  upon  pay- 
ment of  the  price  to  him  or  the  guardian  he 
wiU  release  the  trust  deed,  equity  will  enjoin 
a  judgment  in  ejectment  recovered  by  the  ward, 
after  coming  of  age,  on  a  title  acquired  by 
purchase  under  the  trust  deed,  the  above  agree- 
ment constituting  an  equitable  defense,  which 
could  not  have  been  set  up  at  law.— Johnson  v. 
Christian,  128  U.  S.  874,  9  S.  Ct  87,  32  L.  Ed. 
412. 

^s»431«  Ezovses  for  failure  to  interpose 
defenses. 

See  80  Cent  Dig.  Judgm.  IS  785,  816-829;    88  Cent 
Dig.  ParUt  |  806. 

^=»436.  i— —  Neeligenoe  of  party. 

See  80  Cent  Dig.  Judgm.  §§  823-826. 

In  an  action  in  the  supreme  court  of  the 
District  of  Columbia  for  services,  plaintiff 
pleaded  a  contract  for  a  certain  rate  of  com- 
pensation in  a  special  count,  together  with  a 
general  count  upon  a  quantum  meruit  A  bill 
for  compensation  at  the  contract  rate  had  been 
previously  presented,  and  payment  refused.  The 
defendants,  not  fearing  a  recovery  in  excess  of 
the  contract  rate,  were  absent  from  the  trial; 
and  their  counsel,  unduly  confident  of  the  legal 
defenses,  did  not  tliink  it  necessary  to  be  pre- 
pared with  proof  of  the  special  agreement  A 
judgment  was  rendered  against  them  on  the 
quantum  meruit  largely  in  excess  of  the  con- 
tract rate.  Held,  on  writ  of  error  to  review 
the  judgment  of  a  state  court  enjoining  the  col- 
lection of  the  judgment  in  excess  of  the  con- 
tract rate,  that  there  was  no  ground  of  equity 
jurisdiction;  that  their  defense  was  at  law, 
which  thoy  were  not  prevented  from  making  by 
the  fraud  or  unfairness  of  plaintiff;  that  they 
were  themselves  guilty  of  laches;  and  that 
the  injunction  of  the  state  court  was  error. — 
Bmbry  v.  Palmer,  107  U.  S.  3,  2  S.  Ct.  25,  27 
L.  Ed.  346. 


— —  HegliKenoe  of  oonnseL 

See  80  Cent  Dig.   Judgm.  fifi  827,  828. 

A  bill  filed  by  a  railroad  corporation,  al- 
leging that  a  decree  in  a  foreclosure  suit  was 
rendered  against  it  because  of  the  unfaithful 
conduct  of  its  solicitor  and  directors,  and  seek- 
ing to  have  the  decree  set  aside  on  that  ground, 
presents  a  case  of  which  a  court  of  equity  will 
take  cognisance. — ^Pacific  R.  Co.  v.  Missouri 
Pac.  Ry.  Co.,  Ill  U.  S.  505,  4  S.  Ct  583,  28 
U  Ed.  498. 

^s»440.  Fraud,     perjnrr,     oollnsiont     or 
other  aiiseonduet. 

See  80  Cent  Dig.  Judgm.  |§  786,  886-840;    88  Cent 
Dig.  Partit  I  806. 


— —  Fraud    in    preTenting    de- 
fense or  procuring  Judgment. 

See  80  Cent.  Dig.  Judgm.  Sfi  785,  836,  838;    38  Cent 
Dig.   Partit   fi  306. 

A  compromise  judgment  will  not  be  set  aside 
on  the  ground  of  fraud,  because  of  representa- 
tions by  the  defendants  that  they  were  without 
property,  and  that  nothing  coujd  be  realized  by 
executicm  against  them,   when  no  representa- 


tions are  made  with  respect  to  the  merits  of  the 
cause  of  action,  and  especially  where  the  com- 
plaint itself  is  based  upon  the  fact  of  their 
insolvency.— United  States  v.  Beebe,  21  S.  Ct. 
371,  180  U.  S.  343,  45  U  Ed.  563. 

^s»444.  *—  Perjury  or  false  testimony* 

See  80  Cent  Dig.  Judgm.  |  889. 

A  court  of  equity  will  entertain  a  suit  to 
enjoin  the  enforcement  of  a  jud^ent  at  law 
when-  the  bill  alleges  that  the  judgment  was 
obtained  by  the  use  of  a  forged  letter  as  evi- 
dence; that  complainant  was  ignorant  of. the 
existence  of  such  evidence  before  the  trial,  and 
did  not  discover  its  falsity  until  after  the  rendi- 
tion of  judgment  and  the  lapse  of  the.  time  in 
which  a  motion  for  new  trial  could  have  be^i 
made ;  and  that  she  was  guilty  of  no  laches  in 
failing  to  show  or  discover  the  forgery  of  the 
letter.— Marshall  v.  Holmes,  141  U.  S.  589,  12 
S.  Ct.  62,  35  L.  Ed.  870,  reversing  judgment 
Calhoun  v.  McKnight,  39  La.  Ann.  325,  1 
South.  612. 

^=9446.   Newly  disooTered  OTideneo. 

See  80  Cent  Dig.  Judgm.  IS  845-848. 

Enforcement  of  judgment  in  action  for  lib^ 
will  not  be  restrained  for  newly  discovered  evi- 
dence, where  it  is  not  dear  the  evidence  will 
produce  a  different  verdict— (1912)  Pickford  v. 
lilbott,  32  S.  Ct  687,  225  U.  S.  651,  56  L.  Ed. 
1240,  affirming  decree  Talbott  v.  Pickford, 
(1911)  36  App.  D.  C.  289.  x 

Defense  in  action  at  law  is  not  newly  dis- 
covered for  purpose  of  invoking  equitable  re- 
lief against  judgment,  if  it  should  have  been 
within  the  knowledge  of  defendant  when  call- 
ed upon  for  his  defense  in  such  action. — ^Id. 

Newly  discovered  evidence  of  truth  of  a 
libel  will  not  justify  relief  against  judgment  re- 
covered in  the  libel  action,  on  theory  that  fail- 
ure to  plead  justification  was  through  mistake, 
where  it  was  deliberately  rejected,  because  it 
could  not  be  sustained,  and  because  failure  to 
sustain  it  would  result  probably  in  increasing 
the  damages.— Id. 

^s»447.  Meritorious  cause  of  aetion  ev 
defense. 

See  to  Cent  Dig.  Judgm.  IS  848-861. 

The  enforcement  of  a  judgment  will  not 
be  enjoined  as  fraudulently  procured,  unless  the 
judgment  debtor  aver  and  prove  that  he  has  a 
good  defense  on  the  merits. — White  ▼.  Crow, 
110  U.  S.  183,  4  S.  Ct  71,  28  L.  Ed.  113,  af- 
firming  decree  (C.  C.)  17  F.  98,  6  MciDrary, 
310. 

In  order  to  obtain  injunction  restraining 
enforcement  of  a  judgment  at  law,  complainant 
must  show  something  rendering  it  unconscion- 
able for  his  successful  adversary  to  enforce  the 
judgment— (1912i  Pickford  v.  Talbott,  32  S. 
Ct.  687,  225  U.  S.  651,  56  L.  Ed.  1240.  affirm- 
ing  decree  (1911)  Talbott  v.  Pickford,  36  App. 
D.  C.  289. 

^s»440.  Conditions  preoedent* 

See  80  Cent  Dig.  Judgm.  Sfi  852,  858,  97L 

An  offer  to  repay  the  money  received  la 
payment  of  a  compromise  judgment  in  favor 
of  the  United  States  is  not  necessary  in  a  bill 
by  the  United  States  to  set  aside  the  judgment 
on  the  ground  that  a  larger  sum  was  due,  since* 
if  that  is  found  to  be  the  case,  a  credit  of  the 

Sayment  can  be  made,  and  if  nothing  is  foimd 
ue,  judgment  can  be  entered  against  the  United 
States  for  the  amount  of  such  payment- 
United  States  V.  Beebe,  21  S.  Ct  871,  180  U.  S. 
343,  45  L.  Ed.  563. 

^=:»452.  Persons  entitled  to  relief. 

See  30  Cent  Dig.  Judgm.  IS  Ttlp  782,  856.  8S7:    8t 
Cent  Dig.  Partit  1  306. 

The  error,  if  any,  in  not  allowing  a  release 
to  be  interposed  as  a  defense  in  a  suit,  cannot* 
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after  decree*  be  corrected  by  a  bill  In  equity 
filed  by  a  surety  on  the  bond  of  the  defendant 
in  the  original  suit,  conditioned  to  perform  the 
decrees  therein.— Griswold  v.  Hazard,  141  U.  S. 
260.  11  a  Ct.  972,  999,  35  li.  Ed.  678,, af- 
firming decrees  (G.  C.)  28  F.  597. 

^»453.  Persons  as  against  whonL  relief 
may  be  granted. 

30  Cent  Dig.  Judflrm.  §  868. 


Notice  of  the  denial  of  the  death  of  the 
insured  in  the  answer  in  an  action  on  a  policy 
of  insurance  is  not  notice  of  the  fraud  m  re- 
covering judgment  on  the  iK>Iicy  while  the  in- 
sured was  alive  which  will  impeach  such  judg- 
ment as  to  the  parties  to  whom  the  clerk  of 
court  pays  over,  out  of  the  money  paid  into 
court  in  satisfaction  of  such  judgment,  the 
sums  called  for  in  certain  assignments  of  an 
interest  in  the  policy  b^  way  of  contingent 
fees  for  professional  services,  rendered  in  good 
faith  in  collecting  the  insurance.— Fidelity  Mut. 
Life  Ins.  Co.  v.  Clark,  27  S.  Ct  19,  203  U. 
8.  64.  51  L.  Ed.  91. 

Notice  of  the  fraud  in  recovering  a  judg- 
ment on  a  policy  of  life  insurance  which  in- 
duces the  payment  into  court  of  the  amount  of 
recovery,  out  of  which  the  clerk  of  court  pays 
over  the  sums  called  for  in  certain  assignments 
by  way  of  contingent  fees  for  professional 
services  in  collecting  the  insurance,  cannot  be 
established  by  the  mere  fact  that,  while  the  as- 
signees held  an  interest  in  the  policy  only,  thev 
were  assignees  of  a  chose  in  action,  and  took 
it  subject  to  the  equities. — ^Id. 

(B)  JURISDIGTION  AND  PROCEEDINGS. 

^=»456.  Jnrlsdietion  and  Tenne. 

See  80  Cent  Dig.  Judgm.  §8  800-802. 

The  circuit  court  has  jurisdiction  over  a 
proceeding  to  impeach  its  own  former  decree,  al- 
though the  parties  are  new  and  are  both  aliens. 
-Lacassagne  v.  Chapuis,  144  U.  S.  119,  12  S. 
Ct  659,  36  L.  Ed.  368. 

^=»456.   Idmitations  and  laelies. 

See  80  Cent  Dig.  Judgm.  §S  883-800 ;   88  Cent  Dig. 
Pardt   8  300. 

Negligence  and  laches  in  applying  to  a  court^ 
to  set  aside  a  judgment  are  equally  fatal  bars 
to  relief,  though  such  application  be  address- 
ed to  the  equitable  powers  of  the  court  Judg- 
ment 48  P.  309,  9  N.  M.  12^  affirmed.— Rio 
Grande  Irrigation  &  Colonization  Co.  v.  Gil- 
dersleevc,  19  S.  Ct  761,  174  U.  S.  603,  43  L. 
Ed.  1103. 

There  was  no  ratification  of  an  unauthor- 
ised judgment  of  OHnpromise  entered  in  favor 
of  the  United  States,  nor  any  laches  in  attack- 
ing it.  where  there  was  a  delav  of  a  little 
more  than  five  years  after  the  judgment  was 
entered  before  steps  were  taken  to  set  it  aside, 
but  this  was  due  to  the  fact  that  no  one  hav- 
ing authority  to  act  had  any  knowledge*  of  the 
facts  undl  that  time.— United  States  v.  Beebe, 
21  S.  Ct  371,  180  U.  S.  343,  45  L.  Ed.  563. 


See  80  Cent  Dig.  Judgm.  |8  807-800;    88  Cent  Dig. 
Pirtit  8  800. 

A  guaidian  loaned  her  ward's  money,  taking 
a  note  therefor  secured  by  a  trust  deed.  Plain- 
tiff afterwards  purchased  a  tract  included  in 
the  trust  deed  under  an  agreement  with  the 
agent  of  the  guardian  that,  on  payment  of  the 

rEhase  price  to  such  agent,  the  tract  should 
released  from  the  trust  deed.  On  arrival 
at  his  majority  the  ward  recovered  this  tract 
of  land  in  ejectment  contrary  to  the  terms  of 
the  agreement  Heldf  in  an  action  to  enjoin 
the  JDdgment,  that  it  was  not  necessary  to  make 
the  grantor  in  the  trust  deed  a  party.— Johnson 


V.  Christian,  128  U.  S.  374,  9  S.  Ct  87,  32  L. 
Ed.  412. 

^=»460.  Pleading. 

See  80  Cent  Dig.  Judgm.  8S  879,   880.  882,  891;  88 
Cent.  Dig.  Parti t  fi  806. 

A  defendant,  against  whom  a  judgment  has 
been  rendered  on  default  by  a  circuit  court  of 
the  United  States  in  an  action  at  law,  cannot 
maintain  a  bUl  in  equity  to  avoid  it,  upon  the 
ground  that  the  plaintiff  at  law  falsely  and 
fraudulently  alleged  that  the  parties  were  citi- 
sens  of  different  states,  without  showing  that 
the  false  allegation  was  unknown  to  him  before 
the  juclgment— Cragin  v.  Lovell,  109  U.  S.  194,. 
3  S.  Ct.  132,  27  L.  Ed.  903. 

Complainants,  urging  newly  discovered  evi- 
dence as  to  the  truth  of  a  libel  to  enjoin  en- 
forcement of  a  judgment  for  damages  recovered 
because  thereof,  must  plead  and  prove  due  dili- 
gence, where  the  answer  calls  for  strict  proof 
thereof.— (1912)  Pickford  v.  Talbott,  32  S.  Ct. 
687,  225  U.  S.  651,  56  L.  Ed.  1240.  affirming 
decree  (1911)  Talbott  v.  Pickford,  36  App.  D.. 
C.  289. 

n,   COLLATERAL  ATTACK. 

See  Eminent  Domain,  ^=>242. 

Judgment  confirming  special  assessment,  gee- 
District  of  Columbia,  ^s»16. 

Judgment  in  bankruptcy  proceeding,  see  Bank- 
ruptey,  ^s>100. 

Judgment  of  court  martial,  see  Army  and  Navy^ 
«=»49. 

Judgment  of  divorce,  see  Divorce,  ^=»327. 

On  appointment  of  administrator  or  executor^ 
see  Executors  and  Administrators,  ^=:»29. 

On  probate  of  will,  see  Wills,  ^=»421. 

Order  for  sale  by  executor,  see  Executors  and 
Administrators,   ^s>349. 

(A)  JUDGMENTS  IMPEACHABLE  COL- 
LATERALLY. 

^=s»471.  Courts  or  oilier  tribvaals  ren- 
derlBK  Judgment. 

See  80  Cent  Dig.  Judgm.  8§  908-9U.  9U;    S5  Cent 
Dig.  Mtg.  8  1470. 

^s»476.  — —  Probate   Jurisdletioa* 

See  80  Cent  Dig.  Judgm.  8  910. 

A  decree  of  tbe  court  of  ordinary  in  mat- 
ters within  its  jurisdiction  is  conclusive  until 
reversed.— Veach  v.  Rice,  131  U.  S.  293.  9  S.  Ct 
730,  S3  L.  Ed.  163. 

Decree  of  probate  court  escheatine  to  coun- 
ty the  real  property  of  an  intestate  having  no 
heirs  is  not  open  to  a  collateral  attack  by  a 

Eerson  claiming  title  as  heir  and  grantee  of 
eirs.— Christiansen  v.  King  County,  36  S.  Ct 
114,  239  U.  S.  356,  60  L.  Ed.  327,  affirming 
judgment  203  F.  894,  122  C.  C.  A.  188. 

^s»470.  Nature  of  aetion  or  atlier  pro** 
eeedlac. 

See  SO  Cent  Dig.  Judgm.  |8  n8-915;   86  Cent  Dig. 
Mtg.  8   1470. 

Questions  involved  in  the  determination  of  a 
suit  in  equity  are  not  open  to  re-examination, 
in  any  collateral  proceemng  between  the  same 
parties  op  their  privies,  if  the  court  rendering 
the  decree  Imd  jurisdiction  of  the  subject-mat- 
ter and  of  the  parties.— Bryan  v.  Kennett,  113> 
U.  S.  179,  5  S.  Ct  407,  28  L.  Ed.  908. 

^=s»481«  Judgment  by   oonfessioB   or   on 
consent  or  offer. 

See  80  Cent  Dig.  Judgm.  8  917. 

The  rules  of  practice  of  the  United  States 
supreme  court  provide  that,  where  an  order  is- 
entered  that  a  bill  be  taken  pro  confesso,  the- 
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cause  shall  be  prosecuted  ex  parte,  and  the  mat- 
ter of  the  bill  may  be  decreed  by  the  court 
at  any  time  after  the  expiration  of  30  days 
from  the  entry  of  said  order,  if  the  same  can 
be  done  without  an  answer,  and  is  proper  to  be 
decreed;  or  the  plaintiff,  if  he  requires  a  dis- 
covery or  answer  to  enable  him  to  obtain  a 
proper  decree,  shaU  be  entitled  to  process  of 
attachment  against  defendant  to  compel  him  to 
answer,  etc.  The  rules  further  provide  that 
the  decree  rendered  upon  a  bill  taken  pro 
confesso  shaU  be  deemed  absolute,  unless  the 
court  shall  at  the  same  term  set  aside  the  same, 
or  enlarge  the  time  for  filing  the  answer.  Held, 
that  one  against  whom  a  decree  pro  confesso 
has  been  entered  is  absolutely  precluded  from 
alleging  anything  in  opposition  to  the  decree,  so 
long  as  it  stands  unrevoked,  except  what  ap- 
pears on  the  face  of  the  bill.— Thomson  v.  Woos- 
ter,  114  U.  S.  104,  6  S.  Ct  788,  29  L.  Ed.  105. 

(B)  GROUNDS. 

^=s>486;  InTalidlty  of  Judgment  in  gea- 

eraL 

80«  80  Cent  Dig.  Judgm.  §f  919-923 ;    38  Cent.  Dig. 
ParUt  I  421. 

The  right  of  a  creditor,  in  a  suit  against  an 
insolvent  corporation  to  subject  its  property  to 
the  payment  of  its  debts  and  to  remove  a  lien 
on  such  property  created  by  a  trust  deed  and 
chattel  mortgage,  to  invoke  the  aid  of  equity 
to  remove  such  incumbrance  and  have  the  same 
declared  null  and  void,  before  he  exhausted  his 
legal  remedy  by  obtaining  judgment  for  his 
debt  and  issuing  execution,  cannot  be  question- 
ed in  an  independent  suit  by  the  holders  of  such 
incumbrance  to  eiiforce  the  same. — Melleu  v. 
Moline  Malleable  Iron  Works,  131  U.  8.  352, 
9  S.  Ct.  781,  33  Ll  Ed.  178. 

Where  a  petition  to  a  county  judge  for  the 
issuance  of  railroad  aid  bonds  was  insufficient 
to  confer  jurisdiction,  by  reason  of  the  failure 
to  aver,  as  required  by  statute,  that  the  peti- 
tioners constituted  a  majority  oi  the  taxpayers, 
as  defined  in  the  statute,  and  the  judgment  of 
the  county  judge,  granting  such  petition,  fails 
to  show  that  such  majority  were  petitioners, 
the  judgment  may  be  collaterally  attacked, 
though  the  statute  provides  that  judgments  on 
such  petitions  are  reviewable  by  certiorari. — 
Rich  V.  Town  of  Mentz,  134  U.  S.  032, 10  S.  Ct 
610,  33  L.  Ed.  1074. 

A  judgment  rendered  after  the  defendant's 
death,  without  the  plaintiff's  fault,  in  a  suit 
which  is  defended  by  defendant's  brother  and 
agent,  who  is  also  his  universal  legatee,  is  good 
as  against  collateral  attack. — City  of  New  Or- 
leans V.  Whitney,  138  U.  S.  59??,  11  S.  Ct.  428, 
34  L.  Ed.  1102,  modifying  decree  Whitney  v. 
City  of  New  Orleans  (C.  C5  '43  F.  215. 

The  method  to  obtain  a  review  of  a  federal 
question  involved  in  a  decision  of  a  state  opurt 
refusing  to  entertain  a  third  amended  bill  is 
by  a  writ  of  error  under  Judicial  Code,  f  237, 
from  the  federal  Supreme  Court  and  not  by  at- 
tacking the  judgment  coUatendly  when  pleaded 
as  res  judicata  in  a  suit  in  another  state.— Roller 
V.  Murray,  34  S.  Ct  902,  234  U.  S.  738.  58  L. 
Ed.  1570,  dismissing  writ  of  error,  76  S.  E.  172, 
71  W.  Va.  161. 

^s>488.  Want  af  Jnrlsdietlon. 

See  80  Cent  Dig.  Judgm.  §f  924-940 ;  >S8  Cent  Dig. 
Partit   I  807. 


^—  In  general. 

See  SO  Cent.  Dig.  Judgm.  §f  984,  926;   88  Cent  Dig. 
ParUt.  fi  307. 

The  forfeiture  of  a  bail  bond,  under  the  laws 
of  the  United  States,  by  scire  facias  in  the  dis- 
trict court,  being  a  matter  within  the  jurisdic- 
tion thereof  (Rev.  St.  S§  563,  716),  is  not  sub- 
ject to  collateral  attack,  on  the  ground  that  the 
state  statutes  require  bail  bonds  to  be  proceed- 
ed on  by  formal  suit  for  the  error,  if  any,  in 


selecting  the  remedy,  does  not  go  to  the  juris- 
diction.—Insley  V.  United  States,  150  U.  S.  512, 
14  S.  Ct.  158,  37  L.  Ed.  1163,  affirming  decree 
United  States  v.  Insley,  54  F.  221,  4  C.  C.  A. 
296, 12  U.  S.  App.  125. 

A  judgment  pro  confesso  af^ainst  a  defend- 
ant whose  answer  has  l)een  stricken  out  under 
the  assumed  power  to  thus  punish  for  contempt 
is  void  for  want  of  jurisdiction,  and  may  be  col- 
laterally attacked.— Hovey  v.  Elliott  17  S.  Ct. 
841,  167  U.  S.  409,  42  L.  Ed.  215. 

Possible  error  in  ruling  against  the  doctrine 
that,  if  a  debt  is  exempt  from  judicial  process 
in  the  state  where  it  is  created,  the  exemption 
will  follow  the  debt,  as  an  incident  thereto,  into 
any  other  state  into  which  the  debt  may  be 
supposed  to  be  carried,  did  not  destroy  the  juris- 
diction of  the  court  of  the  foreign  state,  so  as  to 
subject  the  judgment  entered  therein,  to  collat- 
eral attack.  Judgment  51  P.  1100,  58  Kan. 
818,  reversed.— Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Sturm,  19  S.  Ct.  797,  174  U.  S.  710,  43  L.  Ed. 
1144. 

• 

^s»400.  «^  Want  of  or  defeots  in  pro- 
ceMBp  serrioe  or  notioe. 

See  80  Cent  Dig.  Judgm.  H  926-928 ;    88  Cent  Dig. 
ParUt  I  807. 

A  decree  for  plaintiff  in  a  suit  to  quiet  title 
to  land  in  the  Las  Vegas  land  grant  may  be 
attacked  because  the  town  of  Las  Vep^as  was 
not  a  party,  unless  within  the  designation  "un- 
known claimants." — Priest  v.  Board  of  Trustees 
of  Town  of  Las  Vegas,  34  S.  Ct  443,  232  U.  S. 
604,  58  Jj.  Ed.  751,  affirming  judgment  120  P. 
894,  16  N.  M.  692. 


*—  Presnmptiona  as  to  auperl- 
I   or  or  general  Jnrladiotion. 

See  30  Cent.  Dig.  Judgm.  8fi  549H.  938,  934. 

Rev.  St.  f  725,  gives  the  federal  courts  pow- 
er to  punish  as  contempts,  inter  alia,  "misbe- 
havior of  any  person  in  their  presence,  or  ae 
near  thereto  as  to  obstruct  the  administration 
of  justice."  On  habeas  corpus,  the  record  of 
petitioner's  conviction  of  contempt  in  the  dis- 
trict court  showed  that  on  due  hearing  he  was 
found  guilty  of  attempting  to  corruptly  influence 
a  juror  sworn  in  a  case  therein  pending;  but 
both  the  petition  and  the  recora  were  silent 
as  to  the  i;)articular  locality  where  such  attempt 
was  committed.  Held,  that  it  would  be  presum- 
ed, in  support  of  the  judgment  thus  collaterally 
attacked,  that  the  necessary  jurisdictional  facts 
existed.— Ex  parte  Cuddy,  131  U.  S.  280,  9  S. 
Ct  703,  33  L.  Ed.  154. 

A  judp^ment  obtained  upon  a  note  in  a  fed- 
eral circuit  court  is  not  a  nuUtiy,  although  the 
record  fails  to  show  diverse  citizenship  of  the 
parties;  and  it  is  therefore  not  subject  to  col- 
lateral attack,  upon  that  ground,  in  garnishment 
proceedings  brought  to  enforce  collection  there- 
of.—Cutler  V.  Huston,  158  U*  S.  423,  15  S.  Ct. 
868,  39  L.  Ed.  1040. 

A  judgment  of  the  circuit  court  of  the 
United  States  as  to  the  competency  of  the 
plaintifiTs  assignors  to  sue  in  uiat  court,  and 
the  diversity  of  citizenship  between  the  parties, 
is  not  open  to  impeachment  on  either  ground, 
-either  collaterally  or  on  a  creditors'  bill,  where 
an  objection  to  jurisdiction  on  the  first  ground 
was  raised  and  overruled  in  the  proceedings 
resulting  in  the  judgment,  and  the  petition  al- 
leged diversity  of  citizenship.  Decree  91  F. 
574,  34  C.  C.  A.  15,  modified.— City  of  New  Or- 
leans V.  Fisher,  21  S.  Ct.  347,  180  U.  S.  185. 
45  L.  Ed.  485. 

The  presumption  that  a  court  of  superior 
authority,  whose  judgment  is  attacked  collateral- 
ly for  the  want  of  jurisdiction,  acted  within  its 
jurisdiction,  when  proceeding  within  the  general 
scope  of  its  powers,  cannot  be  indulged  when  it 
affirmatively  appears  from  the  pleadings  or  evi- 
dence that  jurisdiction  was  wanting.  Judgment 
(1905)  73  N.  E.  703,  164  Ind,  321,  reversiHi.— 
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Old  Wajme  Mut.  life  Ass'n  of  Indianapolis, 
Indiana  y.  McDonough,  27  S.  Gt.  236,  204  U. 
S.  8,  51  U  Ed.  a45.  ~ 


—  Effeot  of  doolsion  by  eovrt 
as  to  its  owm  Jnrlsdiotion. 

8m  so  Csnt  Dig.  Jadgm.  8  989. 

Where  a  federal  coort  has  exercised  juris- 
diction growing  out  of  diverse  citizenship  in 
proceedings  to  foreclose  a  trust  deed,  such  ju- 
risdiction cannot  be  questioned  in  a  subsequent 
action  in  another  court  by  a  person  owning 
bonds  secured  by  the  deed,  especially  when  his 
trustee  raised  the  question  in  the  former  suit, 
and  it  was  decided  against  him. — ^Kent  y.  Lake 
Superior  Ship  Canal  Ky.  &  Iron  Go^  144  U.  S. 
75. 12  S.  Ct  650,  36  L.  Ed.  362. 

Where  the  federal  court  has  exercised  jju- 
risdiction,  on  the  ground  of  diverse  citizenship, 
the  proceedings  cannot  be  attacked  in  another 
action  between  different  parties,  on  the  ground 
that  the  citizenship  was  not  diverse.— Xiacas- 
sagne  y.  Chapuis,  144  U.  S.  119,  12  S.  Gt  659, 
36  L.  Ed.  368. 

The  fact  that  the  record  in  a  federal  court 
fails  to  affirmatively  show  federal  jurisdiction 
does  not  make  its  judgment  a  nullity,  or  ren- 
der it  subject  to  collateral  attack ;  and  this  is 
true  when  the  court  assumes  jurisdicticm  be- 
cause it  holds  that  the  suit  involves  the  con- 
struction of  an  act  of  congress,  even  if  it  is 
mistaken  in  so  holding. — Dpwell  v.  ApplM^ate, 
152  U.  S.  327,  14  S.  Gt  611,  38  L.  Ed.  463,  re- 
versing decree  Applegate  y.  Dowell,  15  Or.  513, 
16  Pac  651. 

The  decision  of  a  judge  that  the  interests 
of  the  only  defendant  who  is  a  citizen  of  the 
■ame  state  as  plaintiff  are  identical  with  those 
of  plaintiff,  and  that,  therefore,  the  suit  is  re- 
movable as  one  between  citizens  of  different 
states,  is  not  reviewable  collaterally.— Evers  y. 
Wstson.  156  U.  S.  527, 15  S.  Ct  430,  39  L.  Ed. 
520. 

Eztrinsio  evidenoe  mm  to  Jn- 
rlsdiotloiial  facts. 

Cent.  Dig.  Judgm.  S  940. 

If  in  any  case  the  final  decree  of  a  federal 
coort  can,  in  a  collateral  proceeding,  be  held 
void,  it  can  only  be  where  it  is  shown  beyond 
controversy  that  on  the  record  the  court  could 
not  have  had  jurisdiction.— Evers  v.  Watson, 
156  U.  S.  527,  15  S.  Gt  430,  39  L.  Ed.  520. 

^=»500.   Errors  and  irresnlaritles. 

Sec  10    Cent.    Dig.    Judgm.    9fi   941-950;     38   Cent 
Dig.  ParUt  §§  808.  421. 

^»501.  — -  In  generaL 

Bee  30   Cent.   Dig.   Judgm.   |  941;    88  Cent   Dig. 
Partlt    fi    806. 

llioogh  a  deceased  debtor  may  have  had 
only  a  life  estate,  a  decree  subjecting  the  land 
to  pay  her  debts  is  not  void ;  the  construction 
of  the  deed  under  which  she  held  the  property 
being  a  question  before  the  court — Manson  v. 
Duncanson,  17  S.  Gt  647.  166  U.  S.  533,  41  L. 
Ed.  1105. 

A  de<;ree  subjecting  real  estate  to  pay 
debts  of  a  deceased  debtor,  rendered  in  a  suit 
brought  by  one  claiming  to  be  a  creditor,  is  not 
void,  though  the  court  may  have  erred  in  hold- 
in;;  that  the  allegations  and  proof  were  suffi- 
cient to  show   a  collectible  debt.— Id. 

^9503.  i— —  Defeots    and    objections    as 
to  pleadings. 

See  30  Cent    Dig.   Judgm.   |   843;    88  Cent   Dig. 
ParUL    S    80S. 

A  decree  of  the  orphans'  court  ordering  a 
nle  of  a  decedent's  lands  to  pay  debts,  cannot 
be  impeached  collaterally  where  the  court  had 
jorisdiction,  although  the  petition  for  the  sale 
shows  that  the  debts  are  outlawed. — Herron  v. 


Dater,  120  U.  S.  464,  7  S.  Gt  620,  30  L.  Ed. 

748. 

^^504.  «^  Irregularities    in    proceed- 
ings. 

See  80  Cent  Dig.  Judgm.  §§  844-947;  88  Cent  Dig. 
PsrUt    II   808,   421. 

A  judgment  rendered  against  a  defendant 
after  due  service  of  process,  before  the  expira- 
tion of  the  time  for  answering,  is  irregular,  but 
not  void,  under  Civ.  Code  Colo.  S  46,  providing 
that  "from  the  time  of  service  of  summons  in  a 
civil  action  the  court  shall  be  deemed  to  have 
acquired  jurisdiction" ;  and,  if  defendant  takes 
no  steps  to  correct  the  error,  he  is  presumed 
to  have  waived  it— White  v.  Grow.  110  U.  S. 
183,  4  S.  Gt  71,  28  L.  Ed.  113,  affirming  de- 
cree (G.  G.)  17  P.  98,  5  McGrary,  810. 

Whether  or  not  the  United  States  provi- 
sional court  for  Porto  Rico  lost  jurisdiction 
of  a  cause  and  of  the  parties  because,  in  the 
course  of  its  proceedings,  it  disregarded  certain 
provisions  of  the  Code  of  Givil  Procedure  which 
were  binding  upon  it,  is  a  question  which  can- 
not be  raised  by  collateral  attack  on  its  judg- 
ment.—Santiago  v.  Nogueras,  29  S.  Gt  608, 
214  U.  S.  260,  63  L.  Ed.' 989. 

^s»506.  — —  Right  of  parties  or  priviea 
to  impeaoli  jiidgment. 

See  80  Cent  Dig.  Judgm.  |  949. 

One  who  appears  and  procures  an  amend- 
ment of  a  decree  against  him  as  to  a  recital 
therein  cannot  thereafter  attack  it  collaterally, 
in  a  court  of  different  jurisdiction,  on  the 
ground   that  he   was   thereby  deprived   of   his 

Property  without  due  process  of  law.— Laing  v. 
Jgney,  160  U.  S.  531,  16  S.  Gt  366»  40  L.  Ed. 
525. 

^s>508k  Frandt    perjnryt    oollnsiont    or 
other  misoonduct. 

See  80  Cent.  Dig.  Judgm.  {|  951-968;    88  Cent  Dig. 
Partit   I   809. 


— -  Right  of  parties  or  privies- 
to  impeaoh  Jndgment. 

See  80  Cent  Dig.  Judgm.  |  966. 

A  land-grant  canal  company  having  given 
four  trust  deeds  to  secure  separate  issues  of 
bonds,  proceedings  were  instituted  to  foreclose 
the  first  deed,  and  the  trustees  in  the  others 
were  made  parties  defendant  A  decree  was  en- 
tered, without  objection,  directing  the  receiver 
to  execute  a  trust  deed  creating  a  paramount 
lien,  and  to  issue  receivership  certificates  there- 
under to  complete  the  canal,  m  order  to  prevent 
the  lands  from  reverting  to  the  government  un- 
der the  terms  of  the  grant  Subsequently  a. 
bondholder  delivered  bonds  to  his  trustee,  and* 
received  a  release  of  8,000  acres,  according  to- 
a  provision  of  the  trust  deed;  but  his  trustee- 
had,  in  the  meantime,  brought  a  bill  of  fore- 
closure in  which  he  recognized  the  priority  of 
the  receiver's  trust  deed.  The  foreclosure  suits 
having  been  consolidated,  a  decree  was  entered' 
for  the  sale  of  all  the  property,  and  by  a  clause 
therein  the  release  was  declared  void.  The  pro- 
ceeds of  the  sale  were  barely  sufiicient  to  disp 
charge  the  receiver's  certificates.  Held,  that 
plaintiff  was  bound  by  the  bona  fide  acts  and 
admissions  of,  his  trustees  during  the  litigation, 
and  could  not  afterwards,  in  another  court,  up- 
on general  allegations  of  fraud  in  the  foreclo^ 
sure,  assert  the  validity  of  the  release  with- 
out alleging  actual  fraud  on  the  part  of  his  trus- 
tee—Kent V.  Lake  Superior  Ship  Canal,  Ry.  & 
Iron  Co.,  144  U.  S.  75,  12  S.  Ct  650,  86  L. 
Ed.  352. 

^s»517.  Mattors   aTailable   or   questions, 
presented  in  original  aotion. 

See  80  Cent  Dig.  Judgm.  ||  9S9,  960. 

On  appeal  to  the  supreme  court  of  a  state 
from  a  judgment  allowing  a  mandamus  to  com- 
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pel  the  collection  of  a  tax  to  pay  a  judgment 
against  a  municioal  corpora tion^  the  supreme 
court  may  authorize  an  inquiry  into  the  cause 
of  action  on  which  the  judgment  was  rendered, 
to  dlBcover  whether  or  not  it  was  founded  upon 
•a  contract  the  obligation  of  which  could  not  be 
impaired  by  subsequent  legislation  of  the  state 
repealing  or  modifying  the  taxing  power  of  the 
corporation ;  but  such  an  inquiry  does  not  au- 
thorize a  re-examination  of  the  validity  of  the 
contract,  or  of  the  propriety  of  the  judgment.— 
State  of  Louisiana  v.  Police  Jury  of  the  Parish 
of  St.  Martin,  111  U.  S.  716»  4  S.  Ot  ^8,  28 
li.  Ed.  574. 

A  judgment  cannot  be  collaterally  attacked 
by  setting  up  a  defense  which  was  or  might 
haye  been  raised  in  the  original  action. — ^Avegno 
V.  Schmidt,  113  U.  S.  293,  5  S.  Ot.  487.  28 
L.  Ed.  976,  affirming  35  La.  Ann.  685. 

Bonds  issued  by  a  city  were'Toid  because 
the  election  at  which  their  issue  was  authorized 
was  held  after  the  statute  authorizing  their  is- 
sue had  been  abrogated  by  the  adoption  of  a  new 
state  constitution.  Held,  that  judgments  on 
the  bonds  do  not  estop  the  city,  in  mandamus 
proceedings  to  compel  the  city  to  levy  a  tax 
for  the  payment  of  such  judgments,  to  assert 
the  abrogation  of  that  act,  particularly  where 
the  judgment  creditor  goes  behind  his  judgments 
and  seeks  to  obtain  a  remedy  provided  by  the 
act  and  pertaining  merely  to  the  bond8.--Tax- 
ing  Dist.  of  Brownsville  v.  League,  12fi  U.  S. 
4l3,  9  S.  Ot  327,  32  L.  Ed.  780|  reversing 
lioague  V.  Taxing  Dist  of  Brownsville  (O.  G.i 
3d  F.  149. 


fO«    J«ds« 


(0)  PR00EEDIN6S. 

^s»510.  Prooeedliica    to    «af< 

inent.  ^ 

See  to  Cent  Dig.  Jadgm.  I  9CS. 

A  proceeding  by  mandamus  to  comptl  the 
levy  by  a  county  court  of  a  tax  sufficient  to 
pay  a  judgment  obtained  against  the  county  is 
a  remeidy  m  the  nature  of  an  execution  for  the 
purpose  of  collecting  the  judgment  and  nothing 
that  contradicts  the  record  of  the  judgment  can 
be  alleged  in  the- proceeding.— United  States  v. 
Knox  Ooun^  Oourt  122  U.  S.  306,  7  S.  Ct 
1171,  30  L.  Ed.  1152. 

Xn.   OONSTBUOTION   AHP   OPERA- 
TIOH  nf   OENEBAIfo 

Decree  in  equity,  see  Equity,  ^=»431. 
Effect    as    agamst    stockholders    of    judgment 
against  corporation,  see  Corporations,  ^=»253. 
Judgment  on  appeal,  see  Ap];>eal  and  Error,  4^» 

^s»626«  Oonstniotloa  with  refereaee  to 

£leadi]&Ba    or    otl&er    proeead- 
igs. 

See  80  Cent  Dig.  Judgm.  |  969. 

Where  the  relief  prayed  by  a  bank  was  that 
certain  tax  assessments  be  decreed  "void  and 
null,"  and  be  "canceled  and  annulled,"  a  judg- 
ment granting  that  relief  must  be  regardeid  as 
based  on  a  charter  exemption  set  up  by  plaintiff, 
though  it  was  averred  that  the  assessments,  be- 
sides *'being  illegal  and  without  warrant  of  law, 
were  excessive" ;  there  being  no  prayer  for  the 
reduction  of  an  excessive  assessment,  and  that 
relief,  which  is  provided  as  to  such  assessments, 
not  being  granted.— City  of  New  Orleans  v. 
Oitizens' Bank  of  Louisiana,  17  S.  Ot.  905,  167 
U.  S.  371,  42  L.  Ed.  202. 

Resort  may  be  had  to  the  pleadings  and 
opinions  in  determining  what  was  decided  by  a 
final  decree  of  a  United  States  circuit  court,  en- 
tered after  receiving  the  mandate  of  the  circuit 
court  of  appeals  reversing  its  prior  decree  and 
remanding  the  case,  with  instructions  to  dis- 
miss the  Dill,  where  from  such  decree  there  is 
imoertainty  aa  to  what  was  really  decided.— 


* 
National  Foundry  &  Pipe  Works  v.  Oconto  Oity 
Water-supply  Co..  22  S.  Ot  111,  183  U.  S. 
216,  48  L.  Ed.  157. 

^=9528.  Judsmeat    In    peraonaat    or    In 
rem. 

See  to  Cent  Dig.  Judgm.  I  971 

A  suit  to  determine  the  title  of  land  lying 
in  another  state  from  that  in  which  the  suit  is 
brought  is  purely  in  personam,  and  the  decree 
therein  rendered  does  not  operate  directly  on 
the  property  t)r  affect  the  title,  but  is  made  ef- 
fectual only  by  coercion  of  the  parties,  and  binds 
only  them  and  their  privies.  I>ecree  Blackman. 
V.  Wright  65  N.  W.  843,  96  Iowa,  541,  affirmed. 
— DuU  vi  Blackman,  18  S.  Ot  333,  169  U.  £L 
243,  42  L.  Ed.  733. 

^=»533.  Snbjeot-matter. 

See  80  Cent  Dig.  Judgm.  IS  978,  98S. 

Suit  was  brought  to  foreclose  a  railway 
mortgage.  The  property  was  in  the  hands  of 
a  receiver,  whose  certificates  for  money  advanc- 
ed to  him,  when  approved  by  the  commissioner, 
gave  their  holders  a  lien  upon  the  property  su- 
perior to  all  others.  The  commissioner  present- 
ed his  report,  but  a  few  of  the  certificates,  be- 
ing in  the  hands  of  different  owners,  whose  right 
could  not  be  immediately  ascertained,  were  not 
allowed.  The  owners  were  ordered  to  file  their 
bills  for  the  settlement  of  their  daims.  A  de- 
cree was  then  entered  that  the  property  be  sold 
"subject  to  the  liens  established,  or  that  may 
be  established,  by  said  court  in  this  cause,  on 
references  heretofore  had  and  now  pending." 
Held,  that  the  liens  of  the  holders  of  those  cer- 
tificates which  had  not  yet  been  allowed  wera 
within  the  terms  of  the  decree,  and  the  purchas- 
er was  estopped  to  deny  their  validity.— Swana 
V.  Olark,  UO  U.  S.  602.  4  S.  Ot  241,  28  L.  Ed. 
256. 

Xm.   IffERGEB  AND  BAB  OF  CAUSES 
OF  AOTIOH  AND  DEFENS^BS. 

(A)  JUDGBIENTS  OPERATIVE  AS  BAR. 

Effect  in  deportation  proceedings,  aee  Aliens, 


^=»541.  Oonrts  or  other  tribunmla  rea* 
deriac  Jndcment. 

See  to  Cent  Dig.  Judgm.  fiS  M7-9». 

^=»543«  «— *  Oonovrrent    or    eo-ordina'te 
Jnrlsdiotion. 

See  10  Cent.  Dig.  Judgm.  |  MS. 

Jjk  an  action  on  a  note,  defendant  pleaded 
that  a  judgment  had  been  recovered  by  plaintiff 
in  a  suit  on  the  same  note  in  another  court  of 
concurrent  jurisdiction.  Hddj  on  demurrer,  that 
the  note  was  merged  in  the  judgment,  and  the 
plea  was  good  in  law.— Schuler  v.  Israel,  120 
U.  "S.  506,  7  S.  Ot.  648,  30  L.  Ed.  707,  affirming 
judgment  (O.  0.)  27  F.  851. 

As  each  of  the  several  divisions  of  the  dvil 
district  court  of  the  parish  of  Orleans  has  ple- 
nary jurisdiction  over  the  causes  allotted  it  for 
decision,  the  judgment  of  one  of  the .  divisions 
may  become  the  subject-matter  of  res  judicata. 
— City  of  New  Orleans  v.  Citizens'  Bank  of 
Tx)uisiana,  17  S.  Ot  905,  167  U.  S.,  371,  42  L. 
Ed.  202. 

^s»549.  Nature  of  aetlon  or  other  pro* 
eeeding. 

See   80    Cent    Dig.    Judgm.    |§    094-998,    1060-106U 
1075-1078. 

^s»552.  -*^  Speeial    proeeediaca    othov 
tlian  aotions. 

See  30  Cent  Dig.  Judgm.  |  997. 

The  establishment  of  railway  passen^r 
rates  by  the  Virginia  Corporation  Commission 
is  not  res  judicata  in  a  suit  which  seeks  in« 
junctive  relief  on  the  ground  that  the  rates  are 
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confiscatory,  although  such  commission  for  some 
parposes  is  a  court,  and  acted  only  after  hearing 
and  investigation,  since  proceedinffs  to  establish 
rates  are  legislative,  and  not  juaicial,  in  their 
Datare.~-Prenlis  y.  Atlantic  Ck>ast  Line  Co., 
29  S.  CL  67,  211  U.  S.  210,  53  L.  Ed.  150. 

^=9559.  — —  OrimliiAl  pmseoiitioiui* 

See  30  Cent  Dig.  Judgm.  |fi  1077.  1078. 

A  judgment  of  acquittal*  in  a  criminal  pros- 
ecution for  a  violation  of  the  internal  revenue 
laws,  is  conclusive  in  favor  of  defendant,  as 
claimant  of  the  property  involved  in  a  subse- 
qaent  suit  in  rem,  when,  as  against  him,  the 
existence  of  the  same  act  or  fact  involved  in 
the  criminal  prosecution  is  in  issue  as  cause  for 
the  forfeiture  of  such  property. — Coffey  v.  Unit- 
ed States,  116  U.  S.  436.  6  S.  Ct.  437,  29  L.  Ed. 


action  against  him  by  an  individual^  the  rule  of 
autrefois  acquit  does  not  apply.  It  is  otherwise, 
however,  when  the  party  suing  as  last  mentioned 
is  the  goyemment  itself.— Id. 

An  acquittal  of  a  person  indicted  under 
Rev.  St  §  2461,  for  taking  timber  from  public 
lands,  Ib  not  a  bar  to  a  civil  action  against 
him  by  the  United  States  to  recover  the  value 
of  such  timber,  as  the  civil  case  turns  wholly 
upon  the  issue  of  ownership,  and  does  not  in- 
volve any  question  of  criminal  intent,  or  of  for- 
feiture for  prohibited  acts.  12  G.  C.  A.  451, 
64  F.  667,  affirmed.-^tone  y.  United  States,  17 
S.  Ct  778.  167  U.  S.  178,  42  U  Ed.  127.  affirm- 
ing judgment  64  F.  667,  12  0.  0.  A.  451.  29  U. 
S.  App.  32. 

A  ciyfl  action  for  indemnification  for  the 
damages  resulting  from  the  malicious  or  un- 
lawful burning  of  a  storehouse  and  its  contents 
may  not  be  maintained  in  the  Philippine  courts, 
where  there  has  been  a  judgment  of  acquittal 
against  the  same  defendant  for  the  same  mali- 
cious and  unlawful  burning,  in  yiew  of  the 
positive  legislation  in  the  Philippine  Codes,  ciyil 
and  criminal,  drawing  a  d^inction  between  a 
civil  liability  which  results  from  the  mere  negli- 
gence of  the  defendant,  and  a  liability  for  the 
civil  consequences  of  a  crime  by  which  another 
has  sustained  loss  or  injury,  and  of  the  plain 
inference  from  article  17  of  tne  Penal  Code  that 
civil  liability  springs  out  of  and  is  dependent 
upon  facts  which,  if  true,  would  constitute  a 
crime  or  misdemeanor,  and  of  the  provisions  of 
Code  Cr.  Proc.  SS  106,  112,  742.  which  plainly 
contemplate  that  the  civil  liability  of  the  de- 
fendant shall  be  ascertained  and  declared  in  the 
criminal  proceedings.--Chantangco  v.  Abaroa. 
31  8.  Ct  34,  218  V,  S.  476,  54  L.  Ed.  1116. 

^660.  Hature,  rendltiosy  and  form  of 
Judgment  in  genoral. 
8m  M  Cent  Dig.  Jndgm.  H  989,  1000,'  1001. 

The  application  of  the  doctrine  of  ^es  judi- 
cata is  in  no  wise  affected  by  the  fact  that  the 
amount  in  controversy  in  the  former  suit  was 
so  small  as  to  prevent  the  defeated  party  from 
securing  a  review  of  the  judgment  by  an  ap- 
pellate coni^t— Johnson  St^  Street  Rail  Co.  v. 
yuiiam  Wharton,  Jr.,  &  Co.,  152  U.  S.  252,  14 
S.  Ct  608.  88  U  fed.  420. 

^»593.   Soope   of  adjndieatlon. 

8c«  10  Gent  Dig.  Judgm.  19  1002,  1008,  lOlOp  1014. 

An  order  in  an  action  on  a  claim  under  a 
contract,  a  one  half  interest  In  which  plaintiff 
had  assigned  to  his  attorney^  as  security,  haying 
anigned  the  other  half  to  his  son,  who  assigned 
his  interest  to  such  attorney,  which  upholds  the 
assignment  from  the  son,  who  had  procured  pay- 
ment into  court  of  one  half  of  the  recovery,  and 
vhich,  dismissing  the  son*s  claims,  awards  to 
the  attorney  the  fund  in  court,  is  not  res  judi- 
cata as  between  the  father  and  the  attorney  as 


to  the  former's  right  to  the  one  half  interest 
assigned  by  the  son.— Radford  v.  Myers,  34  S. 
Ct.  249,  231  U.  S.  725,  58  L.  Ed,  454,  affirming 
judgment  132  N.  W.  550,  167  Mich.  135. 

^s>664.   Finality  of  determination. 

See  30  Cent.  Dig.  Judgm.  Sfi  1015-1017.  ' 

In  a  su|t  to  foreclose  a  railway  mortgage  an 
intervener  claimed  certain  rolling  stock  in  pos- 
session of  the  receiver,  alleging  that  it  had  been 
leased  by  him  to  the  mortgagor,  and,  after  sale 
of  the  property  on  foreclosure,  a  decree  was 
made  on  the  intervention,  directing  delivery  of 
such  rolling  stock  to  the  intervener,  and  refer- 
ring the  case  to  a  master  to  determine  its  rental 
value  while  used  by  the  receiver,  with  other  like 
matters,  and  to  determine  all  questions  between 
the  receiver  and  intervener  growing  out  of  the 
use  and  restoration  of  said  rolling  stock.  There- 
after, by  leave  of  the  court,  and  without  objec- 
tion, the  purchaser  at  foreclosure  answered  the 
interveners  petitions,  claiming  that  the  title 
to  such  rolling  stock  had  passed  by  the  fore- 
closure sale.  Held,  that  the  decree  requiring 
delivery  ot  possession  of  the  rolling  stock  was 
not  a  final  decree,  so  as  to  preclude  the  court 
from  determining  at  a  subsequent  term  that 
the  title  to  such  rolling  stock  had  passed  to  the 

{>urchaser   on   foreclosure. — McOourkey   y.    To- 
edo  &  O.  C.  By.  Co.,  146  U.  S.  536,  13  S.  Ct. 
170.  36  L.  B3d.  1079. 

^s»565.  Jndcnient  without  projndioo. 

See  SO  Cent.  Dig.  Judgm.  S  1018. 

A  suit  in  which  the  bill  prays  for  the  ap- 
pointment of  a  trustee  in  place  of  trustees  nam- 
ed in  deeds  of  trust  |;iven  to  secure  debts  due 
plaintiff;  with  authority  to  execute  the  trusts, 
and  in  which  a  decree  rendered,  ai^pointing  a 
trustee,  declares  that  it  is  made  "without  prej- 
udice to  all  other  rights  of  defendant,"  and, 
furthermore,  is  yoid  for  uncertainty,  is  no  bar 
to  a  subsequent  suit  to  foreclose  the  deeds*  of 
trust.— Shepherd  v.  Pepper,  133  U.  S.  626,  10 
S.  Ct  438,  33  U  3Qd.  706. 

A  suit  to  enforce  a  parol  trust  waii  submit- 
ted on  the  pleadings  and  proof,  and  a  decree  en- 
tered dismissing  the  bill  "without  prejudice  to 
any  parties  to  enforce"  the  trust  as  created  by 
a  certain  deed,  and  without  prejudice  to  any 
rights  created  by  a  will.  Held,  that  this  was  a 
final  determination  on  the  merits  against  the 
existence  of  the  parol  trust,  and  the  decree  can 
be  pleaded  in  bar  in  a  subsequent  suit  by  the 
same  complainants  to  enforce  the  same  parol 
trust.— Albright  v.  Oyster,  140  U.  S.  493,  11 
S.  Ct  016,  35  Lf.  Ed.  534.  affirming  decree 
Oyster  v.  Oyster  (C.  C.)  28  F.  009. 

A  decision  cannot  be  held  res  judicata  on  a 
question  of  title  by  reason  of  certain  language 
used  by  way  of  reasoning  in  the  opinion,  when 
the  substantial  effect  of  the  decision  is  that 
the  title  will  not  be  adjudicated  in  equity,  and 
that  the  bill  must  be  dismissed,  but  without 
prejudice  to  an  action  at  law.  Decree,  Lacas- 
sagne  v.  Abraham,  25  So.  441,  51  La.  Ann.. 840, 
affirmed.— H.  Abraham  &  Son  y.  Casey.  21  S.  Ot 
88,  179  U.  S.  210,  45  U  Ed.  156. 

Dismissal  of  suit  by  railway  company  to  en- 
join enforcement  of  a  rate-fixing  law  on  ground 
that  the  rates  as  fixed  were  confiscatory,  though 
without  prejudice,  estops  the  railroad  when  sued 
by  state  to  recover  back  passenger  fares  and  ex- 
cessive rates  collected  from  state  officers  travel- 
ing on  state  business,  to  assert  the  rates  were 
so  low  as  to  be  confiscatory. — State  of  Missouri 
v.  Chicago,  B.  &  Q.  R.  Co.,  36  S.  Ct  715.  241 
U.  S.  533,  60  li.  Ed.  1148. 

^s»567.  Judgment  by   eonfossion   or  on 
consent  or  oSer. 

See  30  Cent  Dig.  Judgm.  »  1011.  1012. 

A  decree  entered  by  consent  is  not  res  judi- 
cata on  a  subsequent  bill  to  carry  it  into  execu- 


't^U  Digest  im  eompiled  on  tho  Key-Nnmbor  Systom.   For  explanation,  see  page  iii« 


JUDGMENT,  XIII  (A) 


£6up.Ct.Dlg.— Page  U02] 


tion  by  enforcing  it  against  a  Buccessor  of  the 
former  defendant. — Lawrence  Mfg.  Co.  v.  Janes- 
ville  Cotton  Mills,  138  U.  S.  552.  11  S.  Ct.  402, 
34  L.  Ed.  1005. 

A  decree  for  the  separate  maintenance  of 
the  wife  in  a  suit  brought  under  Laws  111.  1877, 
p.  115,  is  not  less  res  judicata  in  Illinois  on 
the  question  of  her  desertion  because  it  was 
rendered  by  consent,  where  the  Appellate  Court 
and  the  Supreme  Court  of  that  state  have  af- 
firmed the  decree  and  the  finding  therein  made 
that  the  wife  was  living  separate  and  apart 
from  her  husband  without  fault  on  her  part 
Judgment  74  P.  284,  140  Cal.  690.  reversed.— 
Harding  v.  Harding,  25  S.  Ct  679,  198  U.  S. 
317,  49  L.  Ed.  1066. 

^s»670.  Judgment     on     disoontianaaee, 
dismissal,  or  aonsvit. 

See  80   Cent    Dig.   Judgm.   fifi    1028-1034.   1036-1040. 
1042-1045,  1166. 

Judgment  of  nonsuit,  not  being  a  decision  on 
the  merits,  is  no  bar  to  a  second  action  for  the 
same  cause.— Manhattan  life  Ins.  Co.  v.  Brough- 
ton,  109  U.  S.  121,  3  S.  Ct  99.  27  U  Ed.  878. 

A  decree  in  a  suit  in  equity  by  the  United 
States  against  a  railroad  corporation  in  Ten- 
nessee, appearing  on  its  face  to  have  been  by 
consent  of  parties,  and  confirming  a  compro- 
mise of  all  claims  between  them,  is  a  bar  to 
a  suit  by  the  corporation  on  a  claim  for  mail 
service  set  forth  in  the  decree  as  among  the 
matters  compromised^  although  such  claim  was 
not  in  fact  litigated  m  the  former  suit,  ai>d  ajl- 
though  at  the  time  of  the  decree  pavment  to  the 
corporation  of  any  claim  was  prohibited , by  law, 
because  of  its  having  aided  the  Rebellion.— 
Nashville,  C.  &  St.  L.  Ry.  Co.  v.  United  States, 
113  U.  S.  261,  5  S.  Ct  460,  28  L.  Ed.  971. 

In  an  action  on  the  official  bond  of  a  super- 
intendent of  Indian  affairs,  in  which  defendant 
pleaded  res  adjudicata,  the  allegation  of  the 
answer  showed,  with  reference  to  the  judgment 
in  the  former  action,  that  defendant,-  at  the 
trial  of  that  action,  presented  to  the  court  docu- 
ments shov^dng  that  his  accounts  were  settled, 
and  that  nothing  was  due  the  government, 
whereon,  in  open  court,  on  motion  of  defendants, 
the  district  attorney  consenting,  a  dismissal  was 
ordered,  the  entry  reciting  that  it  appeared  to 
the  court  that  the  subject-matter  of  the  action 
had  been  adjusted  and  settled  by  the  proper 
parties  in  Washington.  Heldj  that  the  judg- 
ment was  on  the  merits. — United  States  v.  Par^ 
ker,  120  U.  S.  89,  7  S.  Ct  454.  30  L.  Ed.  601. 

A  dismissal  of  a  suit  for  want  of  proper 
parties,  which  leaves  the  merits  unconsidered 
and  undisposed  of,  does  not  render  the  subject  of 
controversy  res  judicata.— St  Romes  v.  Levee 
Steam  Cotton  Press  Co.,  127  U.  S.  614,  8  S.  Ct 
1335,  32  L.  Ed.  289. 

A  county  sued  to  enjoin  the  collection  of 
taxes  to  pay  certain  railroad  aid  bonds,  and  to 
procure  the  cancellation  of  the  bonds  them- 
selves, alleging  that  they  were  void  by  reason  of 
the  road^s  noncompliance  with  certain  condi- 
tions precedent,  and  that  the  acts  authorizing 
their  issuance  were  unconstitutional.  The  bill 
recited  these  acts,  and  set  out  'in  full  all  the 
proceedings  prior  to  the  issuance  of  the  bonds. 
A  bondholder  intervened,  putting  in  issue  all 
the  averments  of  the  bill,  and  after  a  full  trial 
thereof  a  decree  was  rendered,  declaring  cer- 
tain of  the  bonds  valid,  and  dismissing  the  bill 
as  to  them.  Held  that,  though  the  affirmation 
of  Uie  validity  of  the  bonds  was  mere  surplusage, 
yet,  as  the  bill  could  not  have  been  dismissed 
except  by  holding  .them  valid,  the  question  of 
their  validity  was  res  judicata,  and  could  not 
be  retried  in  a  suit  on  the  bonds  themselves, 
even  on  the  theory  that  the  record  of  the  in- 
junction suit,  which  was  placed  in  evidence, 
showed  that  they  were  void. — Franklin  County 
V.  German  Sav.  Bank,  142  U.  S.  93,  12  S.  Ct 
147,  35  L.  Ed.  948. 


A  general  dismissal  on  the  merits  of  a  bill 
in  equity,  not  made  conditionally  or  without 
prejudice,  or  with  any  saving  of  the  right  of 
action,  will  constitute  a  bar  to  the  use  of  the 
cause  of  action  there  involved  as  a  set-off  in  .a 
subsequent  action  at  la^  between  the  same  par- 
ties.—Baker  V.  Cummings,  21  S.  Ct  578,  181 
U.  S.  117,  45  L.  Ed.  776. 

A  decree  of  a  federal  Circuit  Court  of  Ap- 
peals affirming  a  decree  in  admiralty  adjudging^ 
a  sunken  barge  to  be  liable  to  the  owners  of  a 
tugboat  for  damages  from  a  collision,  but  dis- 
missing the  libel  as  to  the  person  who  it  was 
alleged  had  agreed  to  mark  the  wreck  without 
prejudice,  is  not  a  judgment  on  the  merits  in 
his  favor.— Baxter  v.  Buchholz-Hill  Transp.  Co., 
33  S.  Ct.  402,  227  U.  S.  637,  57  L.  Ed.  6^1, 
dismissing  writ  of  error  Buchholz-Hill  Transp. 
Co.  V.  Baxter.  99  N.  E.  180,  206  N.  Y.  173. 

A  decree  of  dismissal  was  ilkot  a  final  adjudi- 
cation on  the  merits,  where  it  was  rendered  aft- 
er a  demurrer  to  the  bill  had  been  overruled, 
and  defendant  offered  to  submit  to  a  decree  in 
plaintiff's  favor  to  which  plaintiff  had  respond- 
ed by  motion  to  dismiss  the  bill,  asserting  there- 
in rights  under  the  contract  which  provided  for 
future  adjustment  of  the  profits  and  liabilities 
when  they  could  be  determined. — Swift  v.  Mc- 
Pherson,  34  S.  Ct.  239,  232  U.  S.  51.  58  L.-Ed. 
499.  affirming  judgment  McPherson  v.  Swift 
130  N.  W.  768.  27  S.  D.  296. 

^s=»672.  Jvdement   oil   demurrer    or   ex- 
oeptions. 

See  80  Cent  Dig.  Judgm.  §§  104]«  1047-1049. 

An  amended  bill  alleged  that  defendant  T. 
was  in  possession  of  compIainant*s  land  as  his 
agent;  that  his  codefendant.  M.,  knowing  com- 
plainant to  have  a  perfect  title,  falsely  repre- 
sented the  land  to  be  unappropriated,  and  thus 
procured  a  patent  therefor  from  the  state ;  and 
that  T.  coilusively  surrendered  possession  to 
M.,  and  asked  for  relief  against  Id.  Held,  that 
a  decree  sustaining  a  demurrer  to  the  original 
bill,  which  alleged  the  same  facts,  for  multifari- 
ousness in  the  prayer,  which,  in  addition  to  the 
relief  asked  against  M..  also  sought  an  ac- 
count of  T.,  as  complainant's  agent  and  trustee, 
and  to  have  the  amount  found  due  on  such  ac- 
counting declared  a  lien  on  land  claimed  by  T. 
as  a  homestead,  purchased  with  the  trust  fund, 
does  not  adjudicate  the  merits  of  the  controversy 
with  M.  so  as  to  require  a  demurrer  to  the 
amended  bill  to  be  sustained. — Stewart  y.  Mas- 
terson,  131  U.  S.  151,  9  S.  Ct  682,  33  U  Ed. 
114. 

In  an  action  for  breach  of  a  contract  with  de- 
fendant railroad  company  to  employ  plaintiff  to 
transport  across  the  Mississippi  river  at  St. 
Louis  all  persons  and  property  which  might  be 
taken  either  way  by  defendant,  *'to  or  from 
Bloody  Island,"  the  complaint  alleged  as  the 
breach  ths^t  defendant  transported  certain  prop- 
erty between  St.  Louis  and  its  depot  in  East 
St.  LouJs  by  way  of  Venice,  two  miles  above 
East  St.  Louis,  on  a  rival  ferry;  and  on  de- 
murrer judgment  was  given  for  defendant,  on 
the  ground  that  the  railroad  company  had  the 
right  to  extend  its  tracks  to  Venice,  and  trans- 
fer from  there,  and  that  such  transportation 
was  not  within  the  meaning  of  the  contract. 
Held,  that  such  judgment  would  not  estop  plain- 
tiff from  showing,  in  another  action,  that  the 
traffic  was  sent  to  Bloody  Island,  and  from 
there  diverted  b^  tracks  of  other  roads  to  other 
ferries  than  plaintiff's  above  and  below  Bloody 
Island;  the  rule  being  applicable  that,  where 
judgment  is  on  demurrer  to  the  declaration,  the 
estoppel  extends  only  to  the  exact  point  raised 
by  the  pleadings  or  decided,  and  does  not  oper- 
ate as  a  bar  to  another  suit  for  other  breaches 
of  the  same  covenant— Wiggins  Ferry  Co.  v. 
Ohio  &  M.  Ry.  Co..  142  U.  S.  396.  12  S.  Ct  188. 
35  L.  Ed.  1()55. 

A  decree  dismissing  on  demurrer  a  bill  by 
a  municipality  to  have  the  court  fix  reasonable 
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water  rites  under  a  state  statute,  on  the^ ground 
that  the  court  was  without  jurisdiction,  is  not 
res  judicata  on  the  question  whether  a  prior 
municipal  ordinance  prescribing  a  method  of 
fixing  water  rates  could  constitutionally  be  af- 
fected by  such  statute.— Murray  v.  City  of  Poca- 
tello,  33  S.  Ct.  107.  226  U.  S.  318,  57  L.  Ed. 
239,  affirming  judgment  City  of  Pocatello  ▼. 
Murray,  120  P.  812,  21  Idaho,  180. 

^s»574.   DettiaioiL    or    flndiiiKs    of    oourt 
^ritl&oiit  Judsment. 

See  30  Gent.  Dig.  Judgm.  |  1021. 

Findings  of  fact  by  the  judge  trying  the 
cause,  and  an  order  directing  a  conveyance  "as 
decreed  by  this  court,"  filed  in  different  county 
clerks*  offices,  do  not  amount  to  a  judgment 
and  are  not  admissible  in  evidence  in  support  of 
a  plea  of  res  judicata.  Judgment  73  P.  1012, 
12  Okl.  570,  reversed.— Oklahoma  City  v.  Mc- 
Master,  25  S.  Ct.  324,  196  U.  S.  529,  49  L.  Ed. 
587. 

^s»676«   Erroneoiui    or    irresvlar    Jnds- 
ment. 

See  SO  Cent  Dig.  Judgm.  fif  1003,  iOOi  100«. 

A  judgment  in  a  suit  is  effective  as  an  es- 
toppel in  another  suit  between  the  same  parties, 
on  the  same  cause  of  action,  whether  the  deci.- 
sion  was  right  or  wrong,  so  long  as  it  has  not 
been  set  aside.- Milne  v.  Deen,  121  U.  S.  525,  7 
S.  Ct.  1004.  30  U  Ed.  980. 

A  decision  rendered  in  a  collusive  litigation 
is  not  binding  in  subsequent  cases. — Town  of 
Andes  t.  Ely,  158  U.  S.  312.  15  S.  Ct.  954.  39 
U  Ed.  996. 

The  final  judgment  of  a  federal  Circuit 
Court  dismissing  a  suit  after  refusing  to  re- 
mand the  case  to  the  state  court,  whence  it  was 
removed,  must,  while  unreversed,  be  given  ef- 
fect by  the  state  court  when  set  up  as  a  bar 
to  the  action  after  the  order  of  the  state  court 
granting  the  petition  for  removal  has  been 
reversed  by  the  highest  state  court,  and  the 
case  remanded  for  trial,  although  the  federal 
court  may  have  erred  in  holding  the  case  re- 
movable. Judgment  (1907)  Maysville  &  B.  S. 
R.  Co.  V.  McCabe's  Adm'x,  100  S.  W.  219.  30 
Ky.  Law  Rep.  1009,  reversed.— Chesapeake  &  O. 
Ry.  Co.  V.  McCabe,  29  S.  Ct.  430,  213  U.  S. 
207,  53  L.  Ed.  765. 

^=>577«   Void  Judgmont. 
See  ao  Cent  Dig.   JudgUL    U  1006,  10O7. 

Where  a  case  has  been  removed  to  a  federal 
court,  appealed  to  the  supreme  court,  and  there 
decided  on  the  merits,  all  without  objection  to 
the  jurisdiction,  it  is  a  bar  to  a  subsequent  ac- 
tion between  the  same  parties  on  the  same 
cause  of  action. — Des  Moines  Nav.  &  R.  Co.  v. 
Iowa  Homestead  Co.,  123  U.  S.  552,  8  S.  Ct. 
217,  31  L.  Ed.  202. 


Pendenoy    of    n&otioa    for 
trial  and  srant  thereof. 

See  80  Gent.  Dig.  Judgm.  I  1022. 

A  motion  for  a  new  trial  which  is  subse- 
quently overruled  cannot  deprive  a  judgment  of 
its  efficacy  as  a  plea  in  bar.— Hubbell  v.  United 
States,  18  S.  Ct.  828,  171  U.  S.  203,  43  U  Ed. 
136. 

^s>580.  Pendeney  of  appeaL 

See  30  Cent.  Dig.  Judgm.  fi  1024. 

Where  an  application  for  an  appeal  is  filed, 
but  never  allowed  or  perfected,  and  no  tran- 
script is  filed  in  the  appellate  court,  this  does 
not  vacate  the  judgment  so  as  to  affect  its  op- 
eration as  a  plea  in  bar.— Hubbell  v.  United 
States.  18  S.  Ct.  828,  171  U.  S.  203,  43  L.  Ed. 
136. 


^=»581.  Judgment  Taeated  or  roTeraed. 

See  30  Cent  Dig.  Judgm.  S  1026. 

Both  plaintiff  and  defendant,  in  a  foreclosure 
suit,  were  defendants  in  a  suit  brought  by  judg- 
ment creditors  of  defendant,  for  a  sale  of  de- 
fendant's property,  the  satisfaction  of  all  valid 
prior  liens,  and  the  payment  of  their  judgment. 
A  decree  in  favor  of  plaintiffs  in  that  suit  was 
reversed  on  appeal  of  defendant  in  this,  and  the 
bill  dismissed.  Held  not  res  judicata  as  to  this 
suit,  and  plaintiff  could  foreclose.-^rant  v. 
Phoenix  Mut.  Life  Ins.  Co.,  121  U.  S.  105,  7  S. 
Ct.  841,  30  L.  Ed.  005. 

An  order  arresting  judgment  on  appeal  to 
the  supreme  court  of  the  United  States,  in  an 
action  at  law,  on  the  ground  that  the  petition 
did  not  state  a  cause  of  action,  is  ground  for 
dismissing  a  cross  bill  setting  up  the  same  cause 
of  action,  in  a  subsequent  suit  in  equity  be- 
tween the  same  parties  in  the  circuit  court  of 
tlie  United  States.— Lovell  v.  Cragin,  130  U.  S. 
130,  10  S.  Ct.  1024.  34  Lw  Ed.  372. 

(B)  CAUSES  OF  ACTION  AND  DEFENSES 
MERGED,  BARRED,  OR  CONCLUDED. 

^=:»582.  Natvre  of  merser.. 

See  80  Cent.  Dig.  Judgm.  §§  1079.  1082. 

A  city  which  has  purchased  with  drainage 
warrants  a  plant  to  perfect  its  drainage  system, 
under  an  agreement  to  collect  the  drainage  as- 
sessments and  apply  the  fund  to  payment  of  the 
warrants,  does  not  cease  to  be  a  trustee,  with  re- 
spect to  the  assessments  against  its  own  proper- 
ty, because  they  arc  reduced  to  jud'gments.  JDe- 
cree,  Warner  v.  City  of  New  Orleans,  81  F. 
045,  20  C.  C.  A.  508,  modified.— City  of  New 
Orleans  v.  Warner,  20  S.  Ct  44,  175  U.  S. 
120,  44  L.  Ed.  96. 

^s»686.  Identity   of  oauee   of  aetloa  in 
general. 

See  80  Cent.   Dig.   Judgm.  H  1062-1064,   1067.  1073. 
1084.  1086.  1092-1095.  1132. 

Where  one  who  has  no  title  to  land  sells  it 
with  covenant  of  warranty,  the  recovery  and 
satisfaction  of  a  judgment  obtained  by  the  ven- 
dee against  the  vendor  for  the  purchase  price 
paid  is  no  bar  to  an  action  by  the  real  owner 
against  the  vendor  for  fruits  and  revenues.— 
City  of  New  Orleans  v.  Whitney,  138  U.  S.  595. 
11  S.  Ct,  428,  34  L.  Ed.  1102,  modifying  decree 
(C.  C.)  Whitney  v.  City  of  New  Orleans.  43  F. 
215. 

In  a  suit  to  quiet  title,  the  failure  of  de- 
fendant to  set  up  a  prior,  recorded  conveyance 
from  complainant  to  a 'third  person,  of  which 
defendant  had  constructive  notice,  precludes 
him  from  setting  it  up  as  a  defense  to  a  sup- 
plemental and  ancillary  bill  brought  for  the  pur- 
pose of  carrying  into  effect  the  decree  in  the 
original  suit,  when  no  reason  is  given  for  not 
setting  it  up  in  that  suit.— Root  v.  Woolworth, 
150  U.  S.  401,  14  S.  Ct.  130,  37  L.  Ed.  1123. 
affirming  decree  Woolworth  v.  Root  (C.  C.)  40 
F.  723. 

A  decree  entered  in  a  suit  brought  by  a  n'a- 
tional  bank  to  enjoin  the  collection  of  taxes  im- 
posed on  it  by  a  city  establishing  the  existence 
of  an  irrevocable  contract  between  the  bank 
and  the  state,  which  exempted  it  from  the  taxes 
in  question,  cannot  constitute  an  adjudication 
of  the  right  of  the  bank  to  exemption  from 
taxes  imposed  after  the  charter  under  which  it 
was  operating  when  the  former  taxes  were  lev- 
ied and  the  suit  was  commenced  had  expired, 
and  had  been  renewed. — Third  Nat.  Bank  of 
Louisville  v.  Stone,  19  S.  Ct.  759.  174  U.  S. 
432,  43  L.  Ed.  1035. 

An  adjudication  that  the  ownership  by  a 
railway  carrier  of  stock  in  a  bona  fide  corpora- 
tion manufacturing,  mining,  producing,  or  own- 
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ing  the'  commoclity  carried  Is  not  the  interest 
in  such  commodity  forbidden  to  the  carrier  by 
Hepburn  Act  June  29,  1006,  c  3591,  34  Stat. 
584  (U.  S.  CJomp.  St  Supp.  1909,  p.  1149),  is 
not  res  judicata  of  the  right  of  such  carrier  to 
exert  its  power  as  a  stock  holder  so  as  to  de- 
prive the  other  corporation  of  all  real  independ- 
ent existence,  and  to  make  it  virtually  but  an 
agency,  or  dependency,  or  department  of  the 
carrier.—United  States  v.  Lehigh  Valley  B.  Co., 
31  S.  Ct  387.  220  U.  S.  257,  55  L.  Ed.  458. 

^=:>686.  Identity  of  snbjeot-matter. 

See  80  Cent  Dig.  Judgm.  SS  1062-1066.  lOdS.  1099. 

A  determination,  in  a  suit  to  quiet  title  by 
the  United  States  agtrinst  the  Southern  Pacific 
Railroad  Ck>mpany,  that  such  railroad,  claim- 
ing under  the  grant  of  March  3,  1871,  took  no 
title  to  lands  within  the  conflicting  place  limits 
of  the  grant  to  it  under  that  act  and  of  that 
made  to  the  Atlantic  &  Pacific  Railroad  Com- 
pany by  Act  July  27,  1866,  inasmuch  as  the 
atter  road  had  filed  an  approved  map  of  definite 
ocation,  is  not  a  bar  to  a  claim  in  ajiother  suit 
between  the  same  parties  that  the  Southern  Pa- 
cific Railroad  Company  by  virtue  of  the  con- 
struction of  a  railroad  under  said  Act  July  27, 
1866,  had  an  equal  undivided  moiety  in  all  the 
odd-numbered  sections  which  lie  within  the  con- 
flicting place  limits  of  the  grant  to  it  and  to 
the  Atlantic  &  Pacific  Railroad  Company  by 
that  act;  such  lands  not  being  the  same  as 
those  involved  in  the  prior  suit  Decree  98  F. 
27,  38  C.  C.  A.  619,  reversed.—Southern  Pac. 
R.  Co.  ▼.  United  States,  22  S.  Ct.  154,  183  U. 
S.  519,  46  U  Ed.  307. 

A  decree  enjoining  the  collection  of  taxes 
because  of  a  contract  exemption  from  taxation 
is  as  controlling  on  future  taxes  as  on  the  par- 
ticular taxes  to  which  the  suit  related.— Gunter 
V.  Atlantic  Coast  Line  R.  Co.,  26  S.  Ct  252, 
200  U.  S.  273,  50  L.  Ed.  477. 

€r=»587.  Theory  of  aotioii.  or  reooTery. 

See  30  Cent.  Dig.  Judgm.  S  1089. 

A  patentee  cannot  bring  suit  against  an 
infringer  on  a  certain  state  of  facts,  and,  after 
dismissal  of  his  action,  bring  another  suit 
against  the  same  party  on  the  same  state  of 
facts,  and  recover  upon  a  different  theory.  The 
judi^ment  in  the  first  action  is  a  complete  estop- 
pel m  favor  of  the  successful  party  in  any  sub- 
sequent action  on  the  same  state  of  facts. — Hub- 
bell  v.  United  SUtes,  18  S.  Ct  828,  171  U.  8. 
203,  43  Lw  Ed.  136. 

A  judgment  against  a  city  in  an  action  to 
restrain  an  alleged  illegal  sale  of  its  property 
under  a  judgment  against  the  city  is  a  bar  to 
another  action  after  the  sale  to  declare  the  sale 
null  and  void,  although  in  the  meantime  the 
city  has  discovered  that  it  held  the  property  for 
public  use  only,  by  virtue  of  a  long  prior  dedica- 
tion, and  therefore  claims  now  to  hold  it  in  a 
capacity  different  from  that  in  which  it  formerly 
sued,  since  there  is  in  truth  no  difference  in  the 
character  of  the  title  by  which  a  municipality 
holds  such  property  and  that  by  which  it  holds 
other  property.  Judgment  City  of  New  Orleans 
V.  Werlefn,  24  So.  232,  50  La.  Ann.  1251,  re- 
versed.—Werlein  v.  City  of  New  Orleans,  20  S. 
Ct  682, 177  U.  S.  390,  44  L.  Ed.  817. 

^=:»588.  GTonnds  of  aotion  or  reooTory. 

See  80  Cent  Dig.  Judgm.  SS  1062.  1090. 

Plaintiff  in  an  action  against  defendant  rail- 
road company  sought  to  charge  it  as  assignee  of 
a  former  company,  whose  property  and  franchis- 
es it  had  purchased,  on  a  contract  by  the  latter 
with  plaintiff  for  the  use  of  plaintiff^s  lands  for 
terminal  purposes,  and  on  demurrer  judgment 
was  given  for  defendant,  on  the  ground  that  the 
covenants  in  the  contract  did  not  run  with  the 
land,  and  there  was  no  averment  of  an  express 
undertaldng  by  defendant  t^  perform  such  cov- 
enants. Held,  that  the  judgment  was  no  bar  to 
<equitable  proceedings  by  plaintiff  against  defend- 


ant to  obtain  compensation  for  the  use  aind  en- 
joyment of  the  property.— Wiggins  Ferry  Co.  v. 
Ohio  &  M.  Ry.  Co^  142  U.  S.  396,  12  S.  Ct. 
188,  35  I4.  Ed.  1056. 

A  decree  dismissing,  because  of  the  bona 
fides  of  defendant's  purchast,  a  bill  filed  by  the 
United  States  under  Act  Cong.  March  2,  1889, 
c.  377  (25  Stat  850),  to  avoid,  by  way  of  for- 
feiture, certain  patents  of  land*  issued  by  the 
United  States  in  pursuance  of  the  wagon  road 
grant  made  by  Act  Cong.  July  2,  1864,  c.  213 
(13  Stat.  355),  is  a  bar  to  a  subsequent  suit  by 
the  United  States  against  che  same  defendant 
to  avoid  the  patents  on  the  ground  that  the 
lands  were  within  an  Indian  reservation,  and 
therefore  excepted  from  the  operation  of  the 
grant.  Decree  (O.  C.)  United  States  v.  Oregon 
Cent  MiUtary  Road  Co.,  103  F.  549,  reversed. 
—United  States  v.  California  &  O.  Land  Co^ 
24  e.  Ct  266,  192  U.  S.  356,  48  L.  Ed.  476. 

A  judgment  sustaining  a  demurrer  to  the 
petition  in  an  action  by  a  creditor  of  a  national 
bank  against  the  directors,  because  the  court  waa 
of  the  opinion  that  the  petition  only  stated  a 
right  to  recover  for  violations  of  the  national 
bank  act,  causing  damage  to  the  bank  as  such, 
the  right  to  recover  for  which  was  an  asset  of 
the  bank,  enforceable  only  by  its  receiverr  is 
not  a  bar  to  a  recovery  in  another  action  be- 
tween the  same  parties  under  a  petition  which 
sets  up  a  right  to  recover  for  the  individual 
loss  suffered,  as  distinct  from  the  right  of  the 
bank.  Judgment,  Yates  v.  Jones  Nat  Bank 
(Neb.  1905)  105  N.  W.  287;  Outcalt  v.  Same, 
Id.;  Mosher  v.  Same,  Id.;  Outcalt  v.  Bailey, 
Id.;  Mosher  v.  Same,  Id.;  Outcalt  v.  Bank  of 
Staplehurst,  Id.;  Mosher  v.  Same,  Id.;  Out- 
calt V.  Utica  Bank,  Id.;  Mosher  v.  Same,  Id., 
modified.— Yates  v.  Utica  Bank,  27  S.  Ct  046» 
206  U.  S.  181,  51  L.  Ed.  1015. 

^i^SOO.  Nature    and     extent     of    relief 
•onslit  or  granted. 

See  to  Cent.  Dig.  Judgm.  §S  1036,  1083,  1004,  UOS- 

In  a  suit  on  a  declaration  of  trust  for  an 
accounting,  it  was  shown  that  plaintiff  had 
theretofore  sued  defendant  at  law  for  alleged 
breach  of  contract  to  invest  the  sum  in  que^ 
tion  in  certain  corporate  stock,  and  the  declara- 
tion contained  a  count  for  conversion  of  the 
stock.  This  count  was  abandoned,  and  the  count 
refused  plaintiff's  application  to  amend  the  dec- 
laration into  a  bill  in  equity  founded  on  the 
declaration  of  trust.  Held,  that  a  judgment  for 
defendant  in  this  action  was  not  a  bar  to  the 
suit  for  an  accounting.— McComb  v«  fYink,  149 
U.  S.  629,  13  S.  Ct  993,  37  L.  Ed.  876,  af- 
firming decree  Snyder's  Adm'n  ▼•  McComb's 
Ex'x  (O.  O.)  39  F.  292. 

A  master's  report  of  sale  was  excepted  to 
on  the  ground  that  the  price  reported  was  not 
the  entire  purchase  money,  but  that  a  further 
sum  had  been  secretly  paid  to  some  of  the  par- 
ties in  interest  Exceptors  asked  that  the  sale 
be  set  aside.  Issue  was  joined,  and,  after  hear- 
ing, the  sale  was  confirmed.  Held  a  bar  to  a 
subsequent  bill  to  enforce  a  trust  as  to  the  por- 
tion of  the  purchase  monev  alleged  to  have  been 
suppressed,  leaving  the  sale  to  stand.— Green  v. 
Bogue,  158  U.  S.  478,  15  S.  Ct.  975,  39  L.  Ed. 
1061. 

A  bill  by  a  director  and  stockholder  of  a  cor- 
poration against  one  T.  and  the  other  directors 
and  stockholders,  for  the  appointment  of  a  re- 
ceiver, etc.,  alleged  that  the  stock  held  by  T.  and 
others  was  fraudulently  issued.  A  new  corpo- 
ration, claiming  to  own  the  assets,  filed  a  cross 
bill  charging  that  the  credit  for  $10,000,  for 
which  stock  was  issued  to  T.,  was  fraudulently 
voted  for  pretended  labor  and  money  furnished 
and  performed  by  him,  when  no  such  labor  had 
been  performed  nor  money  furnished  by  him 
for  such  company.  Such  allegations  were  trav- 
ersed by  answerg  denying  that  the  company 
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'fraadulenUy  acknowledged  an  indebtedness  to 
the  said  T.,  or  issued  paid-up  stock  to  him 
without  a  sufficient  consideration."  There  was 
a  final  decree  that  the  stock  issued  to  T.,  for 
such  service  was  invalid,  because  nothing  was 
paid  for  iL  Held,  that  such  decree  was  a  bar 
to  an  action  by  T.  against  plaintiff  in  such  bill, 
Buch  corporations,  and  the  stockholders  to  re- 
cover for  such  services. — ^Townsend  v.  St.  Louis 
&  8.  Coal  &  Mining  Co.,  159  U.  S.  21, 15  S.  Ct. 
997,  40  L.  Ed.  61. 

A  decree  dividing  the  damage  sustained  by 
two  vessels  held  in  fault  for  a  collision,  but  re- 
fusing to  divide  the  damages  to  cargo,  because 
that  question  was  not  open  under  the  pleadings, 
does  not  prevent  the  vessel  which  has  been 
compelled  to  pay  the  entire  cargo  damage  from 
bringing  a  libel  in  admiralty  against  the  other 
vessel  to  enforce  contribution.  Decree,  Erie  & 
W.  Transp.  C3o.  v.  Brie  R.  CJo.  (C.  0.  A.  1905) 
142  F.  9,  73  C.  C.  A.  195,  reversed.--Erie  R. 
Co.  V.  Erie  &  W.  Transp.  Co.,  27  S.  Ct.  246, 
2(^  U.  S.  220,  51  L.  Ed.  450. 

€=»591.  Splittins  eause  of  aetioa. 

Sea  80  Cent   Dig.   Judgm.   fif  1062-1066.    1107-1114: 
as  Cent  Dig.   Man.   Corp.  |  992. 


8es 


8ew«r«l    Aotes    or    Install- 
menta. 

Cent  Dig.  Judgm.  |  1111. 


The  decision  in  an  action  on  certain  coupons 
U  not  conclusive  on  the  parties  in  a  subsequent 
suit  on  other  coupons  of  the  same  bond,  unless 
the  issues  in  the  former  action  embraced  all  the 
issues  in  the  latter. — ^Town  of  Enfield  v.  Jordan, 
119  U.  S.  680,  7  S.  Ct  358,  30  L.  Ed.  523. 

In  an  action  for  the  amount  of  several  in- 
terest ooupotis  of  municipal  bonds,  certain  facts 
touching  the  validity  of  the  bonds  were,  by 
agreement,  submitted  on  demurrer,  which  was 
overmled,  and  plaintiff  stood  on  it.  Final  Judg- 
ment was  entered  and  affirmed  on  appeal,  aeld, 
that  plaintiff  was  estopped  to  bring  action  on 
the  remaining  coupons. — ^Bissell  v.  Spring  Val- 
ley Tp.,  124  IT.  S.  225,  8  S.  Ct.  495,  31  U  Ed. 
4X1. 

^=»600.   SuoeesaiTe  eauses  of  action. 

See  SO  Cant  Dig.  Judgm.  §§  1115.1120. 


Tases  or  license  fee  for  ane- 
cesaiTe  periods. 

8m  80  Cent  Dig.  Judgm.  S  1116- 

A  judgment  for  defendant  in  an  action  for 
taxes  tor  one  year,  on  the  ground  that  Uie  prop- 
erty is  exempt,  is  not  a  bar  to  an  action  for 
taxes  on  the  same  property  for  another  year. — 
Keolcuk  &  W.  R.  Co.  v.  State  of  Missouri,  152 
U.  S.  301,  14  S.  Ct  592,  38  U  Ed.  450. 

^=»616.  I>efenaea   condnded. 

See  10  Cent  Dig.  Judgm.  §§  1062,  1120-1127. 

C=>617.  — —  In  soneral. 

See  20  Cent  Dig.  Judgm.  fS  1082,  1120,  IIM. 

A  decree  rmdered  on  demurrer,  dismissing, 
on  the  merits^  a  suit  to  establish  a  trust  in  cer- 
tain lands  in  /avor  of  a  railway  company,  which 
set  up,  as  a  basis  of  its  alleged  title  in  fee 
simple,  the  railroad  land  grant  act  of  July  2, 
1864,  c.  217,  13  Stat  365.  prevenU  the  suc- 
cessor in  interest  of  such  railway  company  from 
asserting,  in  an  action  of  ejectment  involving 
the  same  property,  brought  by  the  defendant  in 
the  former  suit,  that  such  company  had  acquir- 
ed tide  under  Act  March  3,  1875,  c.  152,  18 
Stat  482  [U.  S.  Comp.  St  1901,  p.  1568],  or 
under  the  state  statute  of  limitations.  Judg- 
ment, Shight  V.  Northern  Pac.  Ry.  Co.  (1905) 
81  P.  10®,  39  Wash.  576,  affirmed.— Northern 
Pac.  By.  Co.  v.  Slaght,  27  S.  Ct  442,  205  U. 
S.  122,  51  L.  Ed.  738;  Id.,  27  S.  Ct  446,  205  U. 
a  134.  51  L.  Bd.  742. 


^s»610.  -*^  Defeases  wUcli  miclit  liaTO 
been   nrged   in  former  action. 

See  20  Cent  Dig.  Judgm.  H  1132,  1M7. 

All  defenses  existing  to  a  contract  exemp- 
tion from  state  taxation  asserted  in  a  suit  in, 
a  federal  Circuit  Court  to  enjoin  the  collection 
of  a  tax  in  aid  of  a  decree  in  a  suit  over  the 
validity  of  the  state  taxation,  whether  brought 
to  the  attention  of  the  court  or  waived,  were 
foreclosed  by  the  decree  establishing  such  ex- 
emption.— Gunter  v.  Atlantic  Coast  Line  R.  Co., 
26  S.  Ct  252,  200  U.  S.  273,  50  L.  Ed.  477. 

^=»622.   Gronnda  of  set-off  or  connter- 
daim. 

Bee  20  Cent.  Dig.  Judgm.  |  1126. 

A  judgment  upon  a  promissory  note  given 
for  the  price  of  fertilizers  in  an  action  in  which 
injury  to  defendant's  crops  because  of  their 
bad  quality  was  not  set  up  as  a  defense  does 
not  preclude  a  separate  suit  to  recover  such 
damages.  Judgment,  Kirven  v.  Virginia-Caro- 
lina Chemical  Co.  (1907)  58  S.  B.  424,  77  S.  C. 
493,  affirmed.— Virginia-Carolina  Chemical  Co. 
V.  Kirven,  30  S.  Ct  78,  215  U.  S.  252,  64  L. 
Ed.  179. 

(O  PERSONS  WHO  MAT  TAKE  AD- 
VANTAGE  OF   THE   BAR. 

^=»627«  Parties  of  record  and  prlTiea  la 
general. 

See  20  Cent  Dig.  Judgm.  H  U41-U42. 

Where  a  second  suit  to  enjoin  the  collection 
of  a  tax  ih  against  the  successors  in  office  of 
those  bfficers  who  were  defendants  in  the  first 
suit,  by  the  same  party,  there  is  identity  of  par- 
ties.—City  of  New  Orleans  v.  Citiaens'  Bank  of 
Louisiana,  17  S.  Ct  905,  167  U.  S.  371,  42  L. 
Ed.  202. 

Judgments  of  Porto  Rican  courts  in  favor 
of  the  vendors  of  real  property  in  actions  begun 
by  them  for  the  benefit  of  their  vendees  after 
parting  with  title,  to  make  effective  proceedings 
in  French  tribunals  by  annulling  a  prior  **pri- 
vate  contract  of  sale*'  and  a  mortgage  made  by 
the  person  claiming  under  such  contract,  op- 
erate as  res  judicata  in  favor  of  such  vendees 
and  those  deraigning  title  through  them,  as  fully 
as  if  they  had  been  parties  to  the  record.— 
Souffront  v.  La  Compagnie  Des  Sucreries  De 
Porto  Rico,  30  S.  Ct  608,  217  U.  S.  475,  54  L. 
Ed.  846. 

^s»632.   Persona  not  parties  or  priTies. 

See  20  Cent  Dig.  Judgm.  I  1148. 

Railway  company  securing  injunction  re- 
straining enforcement  of  state  rate-making  law 
as  confiscatory  cannot  avoid  final  decree  of  dis- 
missal as  an  estoppel  in  subsequent  suit  by  the 
state  to  recover  excess  passenger  fares  by  as- 
serting that  as  the  state  wss  not  a  party  to  the 
prior  suit  the  injunction  did  not  operate  against 
the  rate-making  power  so  far  as  the  state  was 
concerned.— State  of  Missouri  v.  Chicago,  B.  & 
Q.  R.  Co.,  36  S.  Ct  715,  241  U.  S.  533,  60  L. 
Ed.  1148. 

znr.  oonciiUsivEifESS  of  adjudi- 
cation. 

Appointment  of  executor  or  administrator,  see 

Executors  and  Administrators.  ^s>29. 
Decision  of  appellate  court  as  law  of  the  case 

in  lower  court,  see  Appeal  and  Error, 

1195. 
Decision  of  land  officers,  see  Public  Lands, 

105-lOa 
Former  decision  in  same  case  as  law  of  the  case, 

see  Appeal  and  Error,  ^s>1097,  1099. 
Judgment  in  action  for  divorce,  see  Divorce, 

172. 


«•    i<nr,   til    xj.    xvu.    irr^.  J        4. 1  A. 

This  Digest  is  eompiled  on  the  Kejr-Mumher  Sjsten.   For  ezplaBatiom,  see  pass  ill* 
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Judgment  in  probate  proceedings,  see  Wills, 
422-427. 

Judgment  of  court  martial,  see  Army  and  Navy, 
<e=>49. 

Necessity  of  determination  of  validity  of  law 
making  judgment  against  loser  of  money  con- 
clusive against  owner  of  gambling  house,  see 
Ck)nstitutional  Law,  ^=s>46. 

(A)  JUDGMENTS  CONCLUSIVE  IN 
GENERAL. 

^==>643,  Ifatvre  of  action  or  oilier  pro- 
oeediiiK. 

See  30  Cent.  Dig.  Judgm.  5§  1157-UOO.  1309,  1310. 

^=s>646.  —  Special     proeeedincs    other 
tlian  aetioiui. 

See  30  Cent.  Dig.  Judgm.  {  1159. 

An  ex  parte  direction  to  a  testamentary 
trustee  to  pay  over  a  portion  of  the  income  of 
the  trust  property  to  children  of  the  testator, 
on  the  theory  that  they  have  become  legitimate 
by  the  subsequent  marriage  of  their  parents, 
is  not  res  judicata  where  no  notice  was  given  of 
the  proceedings,  and  there  was  no  contest  or 
issue  made  concerning  the  legitimacy  of  the 
children.— Kealoha  v.  Castle,  28  S.  Ct.  684,  210 
U.  S.  149,  52  L.  Ed.  998. 

^=>650.   Finality  of  determination. 

See  80  Cent.  Dig.  Judgm.  |  1162. 

Act  Cong.  July  8,  1886,  referred  appellees' 
claims  to  the  court  of  claims  "for  adjudication 
according  to  law,  on  the  proofs,"  etc.,  and  re- 
quired that  court  to  '^report  the  same  to  con- 
gress." Held,  that  the  words  "for  adjudication 
according  to  law*'  required  complete  and  final 
judgment  by  the  court  of  claims,  and  that  the 
requirement  to  "report  the  same  to  congress" 
did  not  affect  the  conclusiveness  thereof. — Unit- 
ed States  V.  Irwin,  127  U.  S.  125,  8  S.  Ct  1033, 
32  L.  Ed.  99. 

!a  decree  may  not  be  res  judicata  as  against 
a  third  party  participating  in  the  defense,  unless 
it  be  so  far  final  as-  to  be  res  judicata  against 
the  defendant.— G.  &  C.  Merriam  Co.  v.  Saal- 
field,  36  S.  Ct.  477,  241  U.  S.  22,  60  L.  Ed. 
868. 

^=»651.  Judgment  by   confession  or   on 
consent  or  oSer. 

See  80  Cent.  Dig.  Judgm.  §  1163. 

A  judgment  entered  by  consent  against  an 
insolvent  railway  corporation  in  favor  of  a  con- 
tractor for  a  certain  sum,  with  the  stipulation 
that  it  should  be  entitled  to  a  credit  for  the 
amount  paid  by  the  company  to  subcontractors 
and  laborers  of  plaintiff,  has  the  effect,  in  the 
absence  of  proof  of  such  credits,  of  establishing 
the  debt  for  the  sum  named. — Burgess  v.  Selig- 
man,  107  U.  S.  20,  2  S.  Ct.  10,  27  L  Ed.  359. 

A  land  grant  canal  company  having  given 
four  trust  deeds  to  secure  separate  issues  of 
bonds,  proceedings  were  instituted  to  foreclose 
the  first  deed,  and  the  trustees  in  the  others 
were  made  parties  defendant.  A  decree  was  en- 
tered, without  objection,  directing  the  receiver 
to  execute  a  trust  deed  creating  a  paramount 
lien,  and  to  issue  receivership  certificates  there- 
under to  complete  the  canal,  in  order  to  pre- 
vent the  lands  from  reverting  to  the  government 
under  the  terms  of  the  ^rant.  Subsequently  a 
bondholder  delivered  bonds  to  his  trustee,  and 
received  a  release  of  8»000  acres,  according  to 
a  provision  of  the  trust  deed;  but  his  trustee 
had,  in  the  meantime,  brought  a  bill  of  fore- 
closure, in  which  he  recognized  the  priority  of 
the  receiver's  trust  deed.  The  foreclosure  suits 
having  been  consolidated,  a  decree  was  entered 
for  the  sale  of  all  the  property,  and  by  a  clause 
therein  the  release  was  declared  void.  Held. 
that  the  fact  that  assignees  in  bankruptcy  of 
the  corporation,  appointed  by  a  different  court, 
made  all  of  the  trustees,  the  receiver,  and  plain- 


tiff in  this  action,  defendants  in  a  bill  praying 
that  plaintiff's  release  be  declared  valid,  and 
that  plaintiff  stipulated  for  a  decree  against  him 
pro  confesso,  does  not  establish  the  validity  of 
the  release,  as  a  person  cannot  create  rights 
for  himself,  nor  cut  off  the  rights  of  others,  by 
admission. — Kent  v.  Lake  Superior  Ship  Canal, 
Ry.  &  Iron  Co.,  144  U.  S.  75,  12  S.  Ct  650, 
36  L.  Ed.  352. 

^=»652.   Jndement  by  default. 

See  30  Cent  Dig.  Judgm.  fi  1164. 

In  a  suit  to  determine  an  adverse  claim  as 
to  a  piece  of  mining  ground  lying  within  the  lim- 
its of  interfering  locations,  where  plaintiff  so 
frames  his  complaint  as  to  base  his  right  solely 
on  alleged  priority  of  location,  a  judgment  in 
his  favor,  tiiough  entered  by  default,  is  neces- 
sarily a  decision  of  the  question  of  priority,  not 
only  as  to  the  piece  of  ground  in  controversy, 
but  as  to  the  whole  of  both  locations. — Last 
Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S. 
683, 15  S.  Ct.  733,  39  L.  Bd.  859,  reversing  judg- 
ment 61  F.  557,  9  C.  C.  A.  613. 

A  judgment  by  default,  or  a  judgment  enter- 
ed after  defendants  have  withdrawn  their  an- 
swer on  testimony  introduced  by  plaintiff  alone, 
is  just  as  conclusive  between  tne  parties  on  all 
matters  necessary  to  support  the  judgment  as 
one  rendered  after  answer  and  contest. — Id. 

^=»064«  Jndsn&ent     on     disoontinnanco» 
dismissaly  or  nonsuit. 

See  80  Cent.  Dig.  Judgm.  S  1166. 

A  decree  dismissing  a  suit  by  a  telephone 
company  to  restrain  a  city  from  placing  poles 
and  wires  of  a  municipal  electric  lighting  system 
in  such  proximity  to  the  poles  and  wires  of  a 
telephone  company  as  to  interfere  with  its  cur- 
rent, defended  on  the  ground  that  the  city  had 
exceeded  its  authority  m  granting  the  telephone 
franchise,  cannot,  in  another  suit  by  the  same 
parties  on  different  cause  of  action,  be  con- 
sidered an  adjudication  as  to  the  validity  of 
the  telephone  franchise,  where  the  court  dis- 
missed die  bill  in  the  prior  suit  because  the  city 
had  constructed  its  lines  before  final  decree. — 
City  of  Owensboro  v.  Cumberland  Telephone 
&  Telegraph  Co.,  33  S.  Ct  988,  230  U.  S.  58, 
57  L.  Ed.  1389. 

A  voluntary  dismissal  of  an  action  against 
a  carrier  for  collecting  unreasonable  freight 
rates  is  no  bar  to  a  subsequent  suit  between  the 
same  parties  to  enforce  a  reparation  order  of 
the  Interstate  Commerce  Commission  on  a  find- 
ing that  such  rates  were  excessive. — Baer  Bros. 
Mercantile  Co.  v.  Denver  &  R.  G.  R.  Co.,  34  S. 
Ct.  641,  233  U.  S.  479,  58  U  Ed.  1055,  revers- 
ing judgment  Denver  &  R.  G.  R,  Co.  v.  Baer 
Bros.  Mercantile  Co.,  187  F.  485,  109  O.  C.  A. 
337. 

^s»660.  Erroneons    or    irregnlar    Jnde* 
n&ent. 

See  30  Cent  Dig.  Judgm.  |  1171. 

Where,  in  a  suit  by  lien  creditors  of  a  rail- 
road company,  the  nonresident  trustee  in'^a  deed 
of  trust,  given  by  the  company  to  secure  its 
bonds,  is  ordered  to  be  brought  in  by  publica- 
tion, he  is  not  estopped  by  a  decree  and  sale  of 
the  road  from  showing,  in  a  foreclosure  suit  sub- 
sequently brought  by  him,  that,  by  reason  of  de- 
fective publication,  the  court  acquired  no  juris- 
diction over  him.— Guaranty  Trust  &  Safe  De- 
posit Co.  V.  Green  Cove  Springs  &  M.  R.  Co., 
139  U.  S.  137,  11  S.  Ct  512,  36  L.  Ed.  116. 

Where  a  prior  judgment  between  the  same 
parties  would,  under  the  settled  rule  of  res  judi- 
cata, operate  as  an  estoppel  in  respect  to  a  cer- 
tain fact,  the  court  will  not  be  justified  in  re- 
examining that  matter  by  any  new  evidence  in 
respect  to  it,  which  is  merely  cumulative  upon 
the  one  side  or  the  other.— Southern  Pac.  R,  Co. 
V.  United  States,  18  S.  Ct  18,  168  U.  S.  1,  42 
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U  Ed.  355,  affirming  decree  United  States  t. 
Southern  Pac.  R.  Co.  (C.  C.)  46  F.  683. 

A  judgment  is  no  less  conclusive  because 
it  IB  based  upon  a  mistake  of  law. — American 
Express  Co.  v.  Mullins,  29  S.  Ct.  381,  212  U. 
S.  311,  53  L.  Ed.  525,  15  Ann.  Cas.  636. 

(B)  PERSONS  CONCLUDED. 

Conclusiveness,  as  against  principal,  of  judg- 
ment against  surety  or  vice  versa,  see  Princi- 
pal and  Surety,  ^=»145. 

Condusiveness  of  judgment  against  corporation 
as  to  liability  of  stockholders  for  corporate 
debts  and  acts,  see  Corporations,  ^=»253. 

Purchasers  pendente  lite,  see  Ids  Pendens,  ^s» 
25. 

^s»665.  Identity  of  persona  in  generaL 

Se«  aO  Cent.  Dig.  Jodgm.  §§  U77-U79. 

The  Ohio  statute  relating  to  the  probate  and 
contest  of  wills  (Act  Feb.  18,  1831)  nrovidefl 
that,  if  any  person  interested  shall,  witnin  two 
years  after  probate  of  a  will,  appear,  and  by  bill 
in  chancery  contest  the  validity  of  the  will,  the 
issue  shall  be  tried  by  a  jury,  *'whose  verdict 
shall  be  final  between  the  parties,  but  that,  if  no 
person  appear  in  that  time,  the  probate  shall  be 
forever  binding."  A  citizen  of  Ohio  devised  the 
legal  title  to  lands  in  that  state  to  his  three 
executors  and  their  successors,  in  trust,  to  pay 
the  income  to  his  children  and  grandchildren  un- 
til the  youngest  grandchild,  who  should  live  to 
be  21  years  of  age,  should  arrive  at  that  age.  and 
then  to  convey  the  remainder  to  his  grandchil- 
dren in  equal  shares.  The  will  was  probated, 
and  three  executors  were  appointed  and  acted  as 
such.  Two  of  them  afterwards  resigned,  and 
their  resignations  were  accepted  by  the  court  of 
probate.  A  bill  in  equity  to  set  aside  the  will 
and  annul  the  probate  was  then  filed  by  one  of 
the  children  against  the  other  children  and  all 
the  grandchildren  then  in  bein^  alleging  that 
they  were  the  only  persons  specified  or  interest- 
ed in  the  will,  and  were  the  only  heirs  and  per- 
sonal representatives  of  tiie  deceased.  Those 
grandchildren  being  infants,  one  of  the  children 
was  appointed  guardian  ad  litan  of  each.  The 
third  executor,  who  was  one  of  the  children 
made  defendants  in  their  own  right,  and  who 
was  not  made  a  party  as  executor  or  trustee,  and 
did  not  answer  as  such,  resigned,  and  the  resig- 
nation was  accepted  by  the  court  of  probate, 
pending  that  suit,  and  no  other  executor,  trustee, 
or  administrator  with  the  will  annexed,  was 
made  a  party.  Held^  that  ^  decree  annulling  the 
probate  was  absolutely  void,  as  against  grand- 
children afterwards  bom. — McArthur  v.  Scott, 
113  U.  S.  340,  5  S.  Ct.  652,  28  L.  Ed.  1015. 

Testator  died  in  1820,  having  devised  land  to 
his  youngest  son«  subject  to  contingencies  which 
would  carry  it  successively  to  his  second  and 
eldest  sons,  and  to  specified  issue  of  them,  re- 
spectively. The  youngest  son  occupied  the  land 
until  his  death,  and,  some  of  the  contingencies 
having  happened,  it  then  passed  into  the  posses- 
sion of  the  son  of  the  eldest  son,  who  leased  it  to 
the  executor  of  the  testator's  youngest  son.  This 
executor  afterwards  filed  a  bill  to  determine  the 
title  under  the  will,  making  all  the  descendants 
of  the  three  sons  parties,  and  alleging  that  the 
title  was  not  in  the  son  of  the  eldest  son.  The 
bill  was  taken  pro  confesso  against  all  the  par- 
ties. Subsequently  it  was  dismissed  after  hear- 
ing, and  the  decree  was  not  appealed  from.  Sev- 
eral years  later  the  successor  of  this  executor, 
being  in  possession  under  the  lease,  was  sued  in 
ejectment  by  the  trustees  under  the  will  of  the 
testator's  second  son,  and  judgment  was  rendered 
against  him,  and^  afiirmed  on  appeal.  Held,  that 
this  judgment  did  not  conclude  the  children  of 
the  eldest  son's  son,  who  were  not  parties  to 
the  suit.— Bedon  v.  Davie,  144  U.  S.  142,  12  S. 
Ct.  665,  36  L.  Ed.  380. 


I  ^=»667.  Parties  of  record* 

See   30   Cent    Dig.   Judgm.    \\   1063,   llSl-1189;    34 
Cent.   Dig.   Mech.  Liens,  §  008. 

and    nnneeessary 


—  Nominal 
parties. 

See  30  Cent  Dig.  Judgm.  8  11B4. 

A  decree  annulling  a  will  in  proceedings  for 
that  purpose,  to  which  the  executor,  the  devisee 
of  a  precedent  particular  estate,  and  the  devisee 
of  the  remainder  in  fee  simple,  are  made  parties, 
is  conclusive  as  against  devisees  of  a  contingent 
interest,  by  way  of  executory  devise,  though  they 
are  not  made  parties,  as  the  persons  mentioned 
are  all  the  necessary  parties.— Miller  v.  Texas  & 
P.  Ry.  Co.,  132  U.  S.  662,  10  S.  Ot.  206,  33  L. 
Ed.  487. 

^»670.  -^  RepresentatiTe     or    official 
eapaoity. 

See  SO  Cent  Dig.  Judgm.  §§  U81,  US. 

Judgment  in  an  action  by  a  widow  individu- 
ally to  recover  from  an  interstate  carrier  for  the 
death  of  her  husband,  tried  on  the  theory  that  it 
involved  an  action  under  the  state  law,  barring 
recovery  for  negligence  of  a  fellow  servant,  is 
not  a  bar  to  a  subsequent  action  bv  her  as  ad- 
ministratrix uqder  Employer's  Liability  Act 
April  22,  1908,  as  amended  by  Act  April  5,  1910, 
where  recovery  was  asked  for  negligence  of  fel- 
low servant.— Troxell  v.  Delaware,  L.  &  W.  R 
Co.,  as  S.  Ct.  274,  227  U.  S.  434,  57  L.  Ed.  586, 
reversing  judgment  Delaware,  L.  &  W.  R.  Co. 
v.  Troxell,  200  F.  44,  118  C.  0.  A.  272. 

^»672.  — ^  Interveners  and  elain&ants. 

See  80  Cent  Dig.  Judgm.  \\  1068.  1186. 

A  writ  of  prohibition  was  brought  to  pre- 
vent the  judge  of  a  city  court  from  proceeding 
in  a  criminal  case  to  enforce  collection  of  a  tax. 
From  the  judgment  entered,  an  appeal  was  tak- 
en, to  which  the  city,  being  the  real  party  in  in- 
terest, became  also  a  formal  party,  and  the  judg- 
ment was  affirmed,  if  eld,  that  this  judgment 
was  conclusive,  in  a  subsequent  proceeding,  up- 
on the  city  itself.  Decrees  Bank  of  Kentucky 
V.  Stone  (C.  C.)  88  F.  383,  affirmed.— Stone  v. 
Bank  of  Kentucky,  19  S.  Ot.  881,  174  U.  S.  799, 
43  L.  Ed.  1187. 


— -  Elteet  of  dismissal  or  sever- 
ance as  to  parties. 

See  80  Cent  Dig.  Judgm.  \\  1166,  1187. 

In  an  action  brought  pursuant  to  Rev.  St. 
§§  2325,  2326,  to  determine  &n  adverse  claim  to 
certain  mining  land  embraced  within  the  lines  of 
two  overlapping  claims,  defendant  withdrew  its 
answer,  and  afterwards,  in  its  absence,  judg- 
ment was  rendered  against  it  on  evidence  intro- 
duced by  plaintiff.  In  the  meantime,  and  pend- 
ing the  further  proceedings,  defendant  amended 
its  application  in  the  land  office  so  as  to  leave 
out  of  its  claim  the  land  in  dispute.  Reid  that, 
by  so  withdrawing  its  answer  and  amending  its 
application,  defendant  did  not  take  itself  out  of 
the  court,  so  as  to  prevent  the  judgment  from 
becoming  conclusive  against  it  on  all  matters 
actually  decided. — Last  Chance  Min.  Co.  v.  Tyler 
Min.  Co.,  157  U.  S.  683,  15  S.  Ct  733,  39  L. 
Ed.  859,  reversing  judgment  61  F.  557,  9  C.  C. 
A.  613. 

^=»675.  Persons  participating  in  or  pro« 
motins  action  or  defense. 

See  80  Cent  Dig.  Judgm.  91  UM.  1191,  1194. 

One  whose  rights  were  similar  to  those  of 
parties  to  a  suit  interested  herself  in  obtaining 
a  decision  favorable  to  her  own  interests,  as 
far  as  involved,  and  paid  part  of  the  expenses. 
Heia  that  as  her  lands  were  separate. from  those 
of  the  actual  parties,  the  decision  could  be  used 
as  a  precedent,  but  not  as  an  estoppel. — Litchfield 
V.  Crane,  123  U.  S.  549,  8  S.  Ct.  210,  31  U  Ed. 
199. 


TUs  Dis^st  ia  eompiled  on  the  Kej-Nnmber  System.   For  explanation,  see  pass  iii* 
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After  a  debtor  had  assigned,  under  Act  Minn. 
March  7,  1881,  permitting  one  whose  property 
is  levied  on  to  assifrn  for  the  equal  benefit  of  his 
creditors  who  shall  file  .releases,  and  the  as- 
signee had  taken  possession  of  the  property,  it 
was  attached  in  an  action  in  the  federal  circuit 
court.  The  assignee  obtained  leave  to  become 
a  party  to  the  action,  but  never  did  «0j  and  after 
an  unsuccessful  motion  by  him  tp  dissolve  the 
attachment  nothing  further  was  done  in  the  ac- 
tion. Hcldf  that  the  assignee  was  not  estopped 
to  claim  the  property,  since  he  never  was  a  par- 
ty to  the  action,  and  the  motion  to  dissolve  was 
but  a  summary  proceeding,  inconclusive  of  his 
right  to  the  property. — Denny  v.  Bennett,  128 
U.  S.  489,  9  S.  Ot.  134,  32  L.  Ed.  491,  affirming 
Bennett  v.  Denny,  33  Minn.  530,  24  N.  W.  193. 

The  husband  of  a  defendant,  who  has  not 
been  made  a  party  to  a  foreclosure  suit,  but  who 
joins  his  wife  in  an  answer,  will  be  bound  by  a 
decree.— Anderson  v.  Watts.  138  U.  S.  694, 11  S. 
Ct  449,  34  L.  Ed.  107& 

The  fact  that  t^e  receiver  of  a  dissolved  cor- 
poration employs  counsel  to  argue  an  appeal  in 
the  supreme  court  in  an  action  instituted  against 
it  before  its  dissolution,  and  causes  the  remitti- 
tur to  be  sent  to  the  circuit  court,  does  not  make 
him  a  party.— Pendleton  v.  Russell,  144  U.  S. 
640, 12  S.  Ot.  743,  36  L.  Ed.  574. 

Assistance  by  one  of  two  joint  tort-feasors 
in  defense  of  a  jsuit  against  the  other  will  not 
create  an  estoppel  by  judgment  as  to  him.— 
(1912)  Bigelow  v.  Old  Dominion  Oopper  Mining 
A  Smelting  Co.,  32  S.  Ot.  641,  225  U.  S.  Ill, 
56  L.  Ed.  1009,  Ann.  Cas.  1913E,  875,.affirming 
judgment  (1909)  Old  Dominion  Ck>pper  Mining 
A;  Smelting  Ck).  ▼.  Bigdow,  89  N.  E.  193,  203 
Mass.  159. 

^s»G77.  PemoBfl  represented  by  parties. 

8m  80  Cent  Dig.  Judgm.  fit  1062,  11S3. 

Although  the  court  of  ordinary  in  Oeorgia 
has  generally  exclusive  jurisdiction  of  the  prop- 
erty of  infants,  a  purchase  of  land  by  a  guardian 
for  his  ward  on  credit,  not  relating  to  any  part 
of  the  ward's  estate,  is  a  proper  subject  for  the 
cognizance  of  a  court  of  eiiuity,  and  a  decree  in 
a  suit  In  equity,  brought  in  the  name  of  the  ward 
by  his  next  friend,  rescinding  the  purchase  as  to 
the  ward,  is  conclusive  as  against  the  ward.— 
Oorker  v.  Jones,  110  U.  S.  817,  4  S.  QL  19,  28 
L.  Ed.  161.  ^ 

Where  a  master's  report  of  sale  was  except- 
ed to  as  not  reporting  the  entire  price,  and  tiie 
sale  was  confirmed,  it  is  a  bar  to  a  suit  to  en- 
force a  trust  as  to  the  portion  of  the  purchase 
money  alleged  to  have  been  suppressed,  though 
the  parties  were  not  whoUv  the  same,  where  the 
exceptions  were  brought  by  their  trustees  and 
privies.— Green  v.  Bogue,  168  U.  S.  478,  15  S. 
Ot  975,  39  L.  Ed.  1061. 

After  a  railroad  company  had  begun  to  man- 
ufacture car  truck  bolsters,  alleged  to  be  an 
infringement  of  the  patent  in  suit,  one  of  its 
employ<$s  applied  for  a  patent  therefor  in  his 
own  name.  Thereafter  an  interference  was  de- 
clared between  his  claims  and  those  of  the  nat- 
ent  sued  on,  which  interference  was  decidea  in 
favor  of  the  latter  without  any  evidence  being 
offered  by  either  party.  It  was  claimed  that 
these  proceedings  estopped  the  railroad  company 
from  questioning  the  novelty  of  the  patent. 
Practically  the  only  evidence  on  this  point  was 
a  statement  of  said  applicant,  in  answer  to  a 
question,  that  the  reason  why  he  did  not  proceed 
with  the  interference  was  that  he  had  no  orders 
from  his  superior  officers  of  the  railroad  compa- 
ny to  do  so.  Held  that,  in  the  absence  of  af- 
firmative evidence  that  the  company  had  knowl- 
edge of  the  interference  proceedings,  and  assent- 
ed to  the  action  of  the  applicant,  this  testimony 
was  insufficient  to  produce  the  certainty  to  everjp 
intent  which  is  necessary  to  the  creation  of  an 
estoppel.— McCarty  v.  Lehigh  Val.  R.  Co.,  160 
V.  S.  UO,  16  .%.  Ct  240,  40  L.  Ed.  358. 


Irrigation  canal  companies  and  penons 
claiming  under  them,  made  parties  to  a  suit 
over  water  rights,  whether  viewed  as  appro- 
priators  of  water,  or  as  mere  carriers  for  oth- 
ers, sufficiently  represent  the  users  of  the  wa- 
ters of  the  respective  canals  to  cause  such  wa- 
ter users  to  be  bound  by  the  judgment.— (1910) 
Montezuma  Canal  Co.  v.  Smithville  Canal  Co., 
31  S.  Ot  67,  218  U.  S.  871,  54  L.  fid.  1074,  re- 
versing decree  (1907)  89  P.  512.  11  Ariz.  99. 

•  Decree  in  suit  by  the  United  States  to  can- 
cel conveyance  by  Indian  allottees  as  in  viola- 
tion of  existing  restrictions  on  alienation  pre- 
vents i)rosecution  by  allottees  of  any  other  suit 
for  a  similar  purpose. — (1912)  Ileckman  v.  Unit- 
ed States,  32  S.  Ct  424.  224  U.  S.  413,  56  L. 
Ed.  820,  affirming  judgment  (1910)  United 
States  V.  Allen,  179  F.  13,  103  O.  0.  A.  1. 

^=»678.  PriTity  in  general. 

See  30  Cent   Dig.   Judgm.    fifi  IIAS-IIM,  1221;    » 
Cent  Dig.  Guard.  A  W.  i§  614,  e». 

4.  purchaser  of  a  half  section  of  land  sued 
his  vendor  for  damages  for  failure  of  title,  and 
obtained  judgment.  Held,  that  while  it  was  a 
precedent  in  suits  between  the  vendor  and  other 
grantees  of  land  under  the  same  title,  it  was  as 
an  estoppel  confined  to  the  title  of  the  parties  to 
the  suit  in  that  particular  half  section. — Stryker 
V.  Crane,  123  U.  S.  527,  8  S.  Ot  203,  31  L.  Ed. 
194. 

A  railroad  company  assigned  to  plaintifTa 
decedent  claims  against  owners  of  land  for  taxes 
paid  by  the  railroad  while  the  title  was  in  dis- 
pute. The  railroad  company  sold  the  land  in 
1864.  and  in  1869  the  grantee  sued  to  Quiet  tiUe 
to  the  land,  and  to  recover  taxes  paid  by  it 
since  1864.  if  its  title  failed.  It  was  decided 
that  it  had  no  title,  and  could  not  recover  for 
the  taxes  paid  with  knowledge,  and  voluntarily. 
The  defendants  in  these  suits  were  defendants  in 
the  suit  to  Quiet  title,  and  to  suits  to  recover 
the  taxes  of  1861,  1862,  and  1863  pleaded  the 
other  suit  as  res  judicata.  Held  that,  while  the 
decision  in  that  suit  was  a  judicial  precedent 
that  they  were  not  liable,  it  was  no  bar.— Id. 

In  an  action  by  a  county  against  a  railroad 
company  for  taxes,  neither  the  trustee  under  a 
mortgage  of  its  property  nor  the  bondholders 
secured  were  parties.  Judgment  was  rendered 
for  the  company,  on  the  ground  of  an  exempcioik 
in  its  charter ;  and  thereafter  certain  stockhold- 
ers, in  a  suit  against  the  company,  the  county, 
and  the  county  officers,  obtained,  on  the  same 
ground,  a  decree  enjoining  the  collection  of  taxes 
for  certain  yearn.  Held,  that  neither  the  judg- 
ment nor  the  decree  waa  available  to  a  purchaser 
of  the  property  under  foreclosure  of  the  mort- 
gage as  a  defense  to  a  subsequent  action  for 
taxes,  because  of  the  lack  of  privity  between  the 
parties.^-Keokuk  &  W.  R.  (Jo.  v.  State  of  Mis- 
souri, 162  U.  S.  301,  14  S.  Ot  592,  38  U  Ed. 
450. 

A  decree  of  a  federal  court,  enjoining 
a  state  board  of  valuation  and  assessment 
from  assessing  bank  stock  for  taxation,  which 

eroceeds  solely  upon  the  ground  that  such 
oard  is  the  agent  of  the  local  municipalities, 
and  is  therefore  bound  by  the  prior  injunc- 
tion decree  i>btained  against  a  county  in  a 
suit  to  which  the  board  was  not  a  party,  csu- 
not  conclude  another  county,  on  any  theory  of 
the  dependence  of  the  power  of  the  county  to 
collect  taxes  upon  the  valuation  and  appor- 
tionment made  by  the  board— especially  where 
the  state  courts  do  not  adopt  this  theory  of 
the  relation  of  the  board  of  valuation  to  the 
counties  and  other  municipalities  of  the  state. 
Judgment  (1906)  94  S.  W.  620,  29  Ky.  Law 
Rep.  643,  affirmed.— Bank  of  Kentucky  y. 
Commonwealth  of  Kentucky,  28  S.  Ct  82. 
207  U.  S.  258,  62  L.   Ed.  1^7. 

A  homestead  claimant  whose  rights  a^ 
tached  before  any  interest  in  the  land  was  ac- 
quired by  a  railway  company  under  a  congres- 
sional grant  is  not  concluded  by  an  adjndicatioo 
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Bcaimit  the  goyemment  in  a  suit  bronght  by  it  [  rendered  judgment  against  ber,  this  Judgment 

to  cancel  certain  patents  issued  to  tbc  railway    "  —'*  ^*-^' *-—  * * — **•-  u^4— 

company,  including  one  for  the  land  in*  question, 
to  which  suit  he  was  not  made  a  party,  although 
he  may  have  been  an  active  member  of  a  Set- 
tlers' Protective  Association,  which  may  have 
made  such  representations  to,  and  bronght  such 
facts  to  the  attention  of,  the  government,  as  to 
induce  the  government  to  bring  the  suit  Judg- 
ment (1906)  87  P.  366,  74  Kan.  424,  118  Am. 
8t.  Rep.  321,  affirmed.— Brandon  v.  Ard,  29  S. 
Ct  1.  211  U.  S.  11,  53  L.  Ed.  68. 

A  judgment  dismissing  a  bill  by  which  an 
unsecured  creditor  of  an  insolvent  corporation 
attacks  a  reorganization  plan  AeM  not  res  judi- 
cata as  to  another  unsecured  creditor  not  a  par* 
tj.— Northern  Pac.  B.  CJo.  v.  Boyd,  33  S.  Ct  6W, 
228  U.  S.  482,  57  Ia  Ed.  931,  affirming  decree 
177  F.  804,  101  O,  O.  A.  18. 


Vendor  amd  pvreliaacr. 
Bee  SO  Gent  Dig.  Judgm.  K  1208-1M6. 

Where,  in  an  action  on  township  bonds,  it 
appears  that  plaintiff  became  the  holder  after 
maturity,  she  will  be  bound  by  a  judgment  de- 
claring the  bonds  void  for  want  of  authority  to 
issueuiem,  rendered  in  a  proceeding  by  the  own- 
er of  rcAl  estate,  incumbered  bv  a  mortgage  to 
secure  them  against  the  township  trustees  and 
the  holders  of  the  bonds,  from  one  of  whom 
plaintiff  had  purchased.— -iJouis  v.  Trustees  of 
Brown  Tp.,  l(fe  U.  S.  162,  3  S.  Ot.  92,  27  L. 
Ed.  892. 

In  an  action  on  township  bonds  plaintiff  is 
bound  by  the  judgment  in  a  suit  by  the  former 
holder  from  wnom  she  purchased  after  maturity, 
refusing  a  mandamus  to  compel  the  levy  of  a 
tax  to  pay  interest  thereon,  on  the  ground  that 
the  bonds  were  void  as  issued  without  authority. 
-Id. 

Plaintiff  leased  to  defendants  B.  and  E.  an 
midivided  interest  owned  by  him  in  a  mine.  B. 
and  E.  remained  in  possession  after  the  lease 
expired,  and  recognised  defendant  H.,  who  own- 
ed an  undivided  interest  in  the  mine,  as  the  own- 
er of  the  entire  mine,  and  denied  plaintiff's  ti- 
tle. Plaintiff  brought  suit  against  H.,  B.,  and 
E.,  and  procured  a  decree  recognising  and  en- 
forcing his  rights.  Pending  the  suit,  a  corpora- 
tion organized  under  the  laws  of  another  state 
took  possession  of  the  mine  under  a  deed  from 
H.  Afterwards  plaintiff  sued  the  corporation 
and  H.,  B.,  and  B.  for  partition  and  for  an 
accounting.  Htidy  that  the  decree  entered  in  the 
former  suit  recognizing  plaintilFs  rights  was 
res  judicata  as  against  the  corporation  and  H., 
B.,  and  £.— Whiteside  v.  Haselton,  110  U.  S. 
296,  4  S.  Gt.  1,  28  L.  Ed.  152. 

A  purchaser  of  county  bonds  took  the  same 
with  notice  of  the  pendency  in  a  state  court  of 
a  suit  brought  by  citizens  and  taxpayers  against 
the  county  officers  to  have  the  bonds  declared  in- 
valid. AeM,  that  the  judgment  in  such  suit 
•gainst  the  validity  of  the  b<mds  in  res  judicata, 
as  against  such  purchaser ;  and  it  is  immaterial 
that  the  supreme  court  of  the  United  States,  in 
another  suit,  hrid  differently.— Scotland  Ck>unty 
V.  Hill,  112  tJ.  S.  183,  5  S,  Ct  93,  28  L.  Ed.  692. 

A  foreclosure  decree  to  which  the  owner  of 
a  tax  deed  is  a  party,  declaring  the  lien  of  the 
mortgage  superior  to  that  of  tne  tax  deed  and 
all  other  liens  of  defendants,  is  conclusive  in 
ejectment  by  plaintiff  in  foreclosure  against  the 
grantees  of  the  owner  of  the  tax  deed,  which 
they  are  estopped  to  set  up.— Hefner  v.  North- 
western Mut.  Life  Ins.  Co.,  123  U.  a  747,  8 
S.  Gt.  337,  81  L.  Bd.  309. 

Where  plaintiff  ii|  an  action  claiming  stock 
aad  dividends  which  had  accrued  .since  1864, 
bilere  the  decision  on  appeal  was  announced,  at- 
tempted to  withdraw  the  ault  on  the  ground  that 
Ae  had  assigned  her  interest  before  bringing 
suit,  but  the  court  refused  to  dismiss  it,  and 


is  not  binding  on  her  transferee  or  his  heirs. — 
St.  Homes  V.  Levee  Steam  Cotton  Press  Co.» 
127  U.  S.  614,  8  S.  Ct.  1335,  32  L.  Bd.  289. 

A  purchaser  of  H.'s  interest  under  the  trust 
deed,  after  H.  had  been  ordered  to'  appear  and 
plead  to  the  original  bill,  acquired  only  H.'s 
rights,  and  is  bound  to  the  same  extent  by  the 
final  decree. — Mellen  v.  Moline  Malleable  Iron 
Works,  131  U.  S.  362,  9  S.  Ct.  781,  33  L.  Sd. 
178. 

A  grantee  of  lands  is  not  bound  by  a  judg* 
ment  rendered  in  an  action  commenced  against 
his  grantor  subsequent  to  the  conveyance. 
Blackman  v.  Wright,  65  N.  W.  843,  96  Iowa, 
541,  affirmed.— Dull  v.  Blackman,  18  S.  Ct 
333,  169  U.  S.  243,  42  U  Ed.  733. 

^=^683.  Assignor  and  assignee. 

See  30  Cent  Dig.  Judgm.  \  1206. 

A  judgment  of  the  supreme  court  of  ,thd 
District  of  Columbia,  against  plaintiffs  in  an  ae> 
tion  for  damages  for  breach  of  a  contract  witii 
the  board  of  public  works,  bars  an  action  in 
the  court  of  claims,  for  damages  for  the  same 
alleged  breach,  brought  by  an  assignee  of  such 
plaintiffs.— Brown  v.  District  of  Columbia,  127 
U.  S.  579,  8  S.  Ct  1314,  32  L.  Bd.  262. 


Mortsacor  and  mortsacea. 

See  80  Cent  Dig.  Judgm.  \  1206. 

A  decree  against  an  electric  light  and  power 
company  in  a  controversy  with  a  municipality 
over  its  franchise  does  not  prevent  a  trustee 
in  a  mortgage  by  the  company  from  maintain- 
ing a  similar  suit  against  the  municipality  where 
the  trustee's  rights  were  acquired  long  prior 
to  the  first  suit  and  the  trustee  was  not  a 
party  thereto.— Old  Colony  Trust  Co.  v.  City 
of  Omaha,  83  S.  Ct  967,  230  U.  S.  100,  67  L. 
Ed.  1410. 


Decedent  and  Heirs  or  next  of 
kin  or  doTisees. 

See  to  Cent  Dig.  Judgm.  §  1209. 

There  was,  between  a  person  whose  life  es- 
tate was  condemned  and  confiscated  under  Act 
Cong.  July  17,  1862,  and  his  heirs,  such  a  priv- 
ity that  the  heirs  are  bound  by  a  suit  and 
decree  to  enforce  a  mortgage,  executed  by  their 
ancestor,  containing  the  pact  de  non  alienando, 
to  which  tiie  ancestor  alone  had  been  made  a 
party  defendant — ^Avegno  v.  .Schmidt,  113  U.  S. 
293,  5  S.  Ct  487,  28  L.  Ed.  976,  affirming  85 
La.  Ann.  585. 

Property  confiscated  under  Act  Cong.  July 
17,  1862,  descends,  on  the  death  of  the  former  • 
owner,  to  his  heirs  by  natural  inheritance,  and 
is  not  taken  by  them  as  purchasers;  and  hence 
they  are  bound  by  a  suit  and  decree  to  enforce 
a  mortgage,  executed  by  their  ancestor,  contain- 
ing  the  pact  de  non  alienando,  to  which  the  an- 
cestor alone  had  been  made  a  party  defendant 
-Shields  y.  ShifT,  124  U.  S.  351,  8  S.  Ct  510, 
81  L.  Ed.  445,  affirmingr  judgment  36  La.  Ann. 
644. 

^s»688.  Exoentors  or  administrators 
and  doTisees,  legateos,  Heirs, 
or  distribntoes* 

See  M  Cent  Dig.  Judgm.  I  IStL 

A  judgment  against  an  executor  and  gen- 
eial  administrator  administering  the  estates 
of  both  his  deceased  parents,  for  services  ren- 
dered to  both  estates  by  the  wish  of  all  the 
heirs,  in  aid  of  winding  up  the  community  busi- 
ness, bound  the  community  estate,  under  the 
Spanish  law  in  force  in  the  Philippine  Islands. 
-Enriquez  v.  Go-Tiongco,  31  S.  Ct  423,  220 
U.  S.  307,  55  L.  Ed.  476. 

The  mother's  right  to  sue  in  Idaho  as  an 
heir  under  Rev.  Codes  Idaho,  \  4100,  for  the 
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negligent  death  of  her  son,  ia  not  barred  by  a 
judgment  in  a  Washington  court  in  an  action 
brought  by  the  administratrix  under  the  laws 
of  Tennessee,  to  which  action  the  mother  was 
not  a  party.— Spokane  &  L  iii.  R.  Co.  v.  Whit- 
lev,  35  S.  Gt.  655.  237  U.  S.  487,  50  L.  Ed. 
1060,  li.  R.  A.  19l5F,  736,  affirming  judgment 
WhiUey  v.  Spokane  &  I.  Ry.  Co.,  132  P.  121, 
23  Idaho,  642. 

€=»689.   SneceaaiT«    ezeentovsy    adminis- 
trators, or  tmstees* 

BO  Cent.  Dig.  Judgm.  S  1212. 


A  judgment  against  an  ancillary  adminis- 
trator in  a  suit  by  him  to  declare  and  enforce 
a  lien  on  certain  interests  in  the  distributive 
shares  of  the  property  of  a  decedent  is  not  a  bar 
to  a  suit  founded  on  the  same  cause  of  action, 
brought  by  an  ancillary  administrator  of  the 
estate  in  another  jurisdiction.  Decree,  Coram 
V.  Ingersoll  (1906)  148  Fed.  169,  78  C.  C.  A. 
303,  reversed.— Ingersoll  v.  Coram,  29  S.  Ct. 
92,  211  U.  S.  335.  53  L.  Ed.  206. 

^s»691.  Trustee  and  eestni  qne  trast. 

See  80  Cent.  Dig.  Judgm.  }  1214. 

One  holding  the  title  to  lands  in  trust  was 
made  party  to  a  suit  concerning  the  title;  the 
cestui  que  trust  employed  counsel,  and  filed  an 
answer  in  the  name  of  the  trustee.  Held,  that 
the  decision  in  that  case  was  res  judicata  in 
an  action  between  the  same  plaintiff  and  the 
cestui  que  trust,  on  the  same  subject-matter.—' 
Plumb  ▼.  Crane,  123  U.  S.  560,  8  S.  Ct  216, 
31  L.  Ed.  268,  reversing  Goodnow  y.  Plumbe, 
21  N.  W.  133. 

It  seems  that,  in  a  suit  against  a  trustee  to 
subject  the  trust  estate,  the  beneuciaries,  though 
not  parties,  are  bound  by  the  decree,  unless  it 
is  impeached  for  fraud.— Manson  v.  I)uncanBon, 
17  S.  Ct.  647,  166  U.  S.  533,  41  L.  Ed.  1105, 

A  corporation,  which  intervened  in  the  pro- 
ceedings instituted  in  the  Court  of  Claims  un- 
der Act  Cong.  June  21,  1906,  c.  3504,  34  Stat. 
377,  directing  that  court  to  distribute  a  fee 
among  attorneys  who  had  rendered  services  to 
certain  Indians  in  the  prosecution  of  a  claim  by 
the  Indians  against  the  government,  is  bound 
by  a  finding  of  that  court  that  it  was  not  enti- 
tled to  participate  in  the  distribution  under  a 
contract  with  certain  of  the  attorneys,  and  mak- 
ing awards  to  such  attorneys  individually. — 
(1912)  Indian  Protective  Ass'n  v.  Gordon,  32 
S.  Ct  839,  225  U.  S.  698,  56  L.  Ed.  1262,  af- 
firming decree  (;L910)  34  App.  D.  C.  553. 

^=s>699.  Persons  primarily  or  nltimateljr 
liable. 

•    See  80  Cent.  Dla.  Judgm.  99  1223,  1224. 

In  an  action  against  the  District  of  Colum- 
bia for  injuries  caused  by  the  want  of  a  cover 
on  a  gas  box  placed  by  a  gas  company  in  the 
sidewalk,  there  was  no  evidence  of  actual  notice 
to  the  District  of  the  absence  of  a  cover,  though 
there  was  evidence  that  the  box  had  been  un- 
covered for  some  time.  Held,  that  a  verdict 
against  the  EHstrict  established  negligence  by 
the  company,  which  was  conclusive  in  a  subse- 
quent suit  over  against  it  by  the  District,  where 
the  company  had  been  afforded  an  opportunity 
to  defend  the  suit  against  the  District.— Wash- 
ington Gaslight  Co.  v.  District  of  Columbia,  161 
U.  S.  316,  16  S.  Ct  564,  40  U  Ed.  712. 

^s»701.   Oorporations  and  eorporate  oA- 
e^rn  and  stoekliolders. 

See  SO  Cent  Dig.  Judgm.  9  1226. 

The  president  of  a  national  bank  agreed 
after  liquidation  that  a  guaranty  of  the  bank 
made  before  liquidation  should  not  be  discharg- 
ed by  a  change  in  the  security  therefor^  and  the 
discharge  of  the  principal  debtor.  Held,  that 
a  judgment  against  the  bank,  recovered  after 
the  makini;  of  such  agreement,  was  not  binding 
on  the  stockholders,  who  had  no  knowledge  <^ 


the  agreement,  so  as  to  prevent  their  raising  the 
question  whether  the  guaranty  was  not  dis- 
charged by  the  release  of  the  principal  debtor.—* 
Schrader  v.  Manufacturers'  Nat.  Bank,  133  U. 
S.  67,  10  S.  Ct.  238,  33  L.  Ed.  564. 

€=»702.   State  or  mnnioipality  and  oA- 
eers,  eitiiens,  or  tazpajers. 

Bee  80  Cent  Dig.  Judgm.  9  1227. 

Defendant  is  not  estopped  to  set  uj^  a  want 
of  legislative  authority  to  issue  bonds  m  aid  of 
a  railroad  by  the  fact  that  taxpayers  and  the 
mayor  and  aldermen  having  filed  a  bill  statins 
the  want  of  power,  and  enjoining  the  original 
holder  from  negotiating  the  bonds,  to  which 
suit  the  railroad  company  demurred,  the  parties 
compromised  and  agreed  that  the  town  should 
take  the  stock  and  issue  the  bcmds;  that  the 
court  should  declare  them  valid,  overrule  the 
demurrer,  and  dismiss  the  bill;  and  that,  in  pur- 
suance of  the  agreement,  a  decree  was,  by  con- 
sent, entered  on  the  minutes  of  the  court  re- 
citing the  agreement,  and  decreeing  according 
to  its  terms.— Kelley  v.  Town  of  Milan,  127  U. 
S.  139,  8  S.  Ct  1101,  32  L.  Ed.  77,  affirmmf 
judgment  Kelly  y.  Town  of  Milan  (C.  C.)  21 
F.  842. 

A  judgment  against  state  officers  for  the 
possession  of  real  property  which  they  claim  to 
hold  for  the  state  does  not  conclude  the  state. 
— Tindal  v.  Wesley.  17  S.  Ct  770,  167  U.  S.  204, 
42  li.  Ed.  137,  affirming  judgment  Tindall  y. 
Wesley,  65  F.  731,  13  C.  C.  A.  160. 

A  judgment  of  ejectment  against  an  officer 
of  the  United  States  in  possession  of  the  prop- 
erty, rendered  in  an  action  in  which  the  dis- 
trict attorney  of  the  United  States,  by  direc- 
tion of  the  Attorney  General  and  the  Secre- 
tary of  the  Treasury,  appeared  on  behalf  of  the 
United  States  and  conducted  the  defense,  does 
not  estop  the  United  States  in  a  subsequent 
action  from  contesting  the  title  to  the  prop- 
erty.—(1911)  Hussey  v.  United  States,  32  S. 
Ct  33,  222  U.  S.  88,  56  L.  Ed.  106,  affirming 
judgment  (1909)  Crane  v.  Same,  44  Ct  CL 
324. 

The  town  of  Las  Vegas  to  which  a  land  grant 
was  confirmed  by  Act  Cong.  June  21,  1860,  waa 
not  bound  by  decree  in  a  suit  against  "inhabi- 
tants of  the  town"  to  quiet  title  to  lands  within 
the  boundaries  of  the  grant — Priest  v.  Board  of 
Trustees  of  Town  of  Las  Vegas,  34  S.  Ct  443, 
232  U.  S.  604,  58  L.  Ed.  751,  affirming  judg- 
ment 120  P.  894,  16 17.  M.  692. 

^s»703.  Pnblie  officers  and.  deputies  and 
snoeesBors. 

See  80  Cent  Dig.  Judgm.  t  1228. 

A  sheriff  in  possession  of  property  under 
attachment  is  not  bound  by  a  judgment  in  re- 
plevin to  which  he  was  not  a  party,  and  in 
whidi  he  was  not  served  with  process,  and  did 
not  appear,  and  which  he  did  not  defend,  al- 
though his  undersheriff,  as  an  individual,  was  a 
party  thereto.— Geekie  v.  Kirby  Carpenter  Co., 
106  U.  S.  379.  1  S.  Ct  315,  27  L.  Ed.  157. 

^s»706.  PersoAB  not   parties  or  prlTies. 

See  80   Cent   Dig.  Judgm.  fit  1230-1238;    84  Cent 
Dig.  Mech.  Liens,  fi  608. 


— »  In   generaL 

See  SO  Cent    Dig.   Judgm.  fi  1280;    84  Cent  Dig. 
Mech.  Liena.  fi  808. 

Judgments  bind  only  parties  and  privies, 
and  not  strangers  or  persons  not  parties  to  th€ 
action.— City  of  New  Orleans  v.  Warner,  20  S. 
Ct.  44,  175  U.  S.  120,  44  L.  Ed.  96,  modifying 
decree  Warner  v.  City  of  New  Orleans,  81  B\ 
645,  26  C.  C.  A.  50a 

An  adjudication  in  a  suit  in  equity  brought 
by  a  receiver  of  mortgaged  property  against 
persons  claiming  the  land  under  an  execution 
sale,  that  such  property  was  subject  to  the  mort< 
gage,  did  not  so  bring  the  property  into  the  cu»- 
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tody  of  the  court  as  to  invalidate  a  prior  nle 
of  the  same  property  on  execution  to  other  per- 
lons.  strangers  to  the  suit  Judgment,  Aldndge 
f.  Pardee,  60  S.  W.  789,  24  Tex.  Civ.  App.  254, 
affirmed.— Pardee  t.  Aldridge,  23  S.  Ct.  514,  180 
U.  S.  429,  47  L.  Sd.  883. 

A  decree  of  a  federal  Circuit  Court,  dis- 
missing, for  want  of  equity,  a  bill  filed  by  sev- 
eral holders  of  railroad  equipment  bondil  "on 
their  own  behalf  as  well  as  in  behalf  of  aU 
those  in  like  interest  who  may  come  in  and  con- 
tribute to  the  expenses  of,  and  join  in  the  prose- 
cution of,  this  suit,"  to  obtain  a  sale  of  the 
railroad  property  to  satisfy  the  lien  of  such 
bonds,  is  not  a  bar  to  the  claim  for  a  lien  of 
holders  of  the  equipment  bonds  who  were  not 

Erties  to  that  suit.  Decree  (Sup.  1906)  78  N. 
1141,  74  Ohio  St.  483,  reversed.— Wabash  R. 
Co.  V.  Adelbert  College  of  Western  Reserve 
University,  28  S.  Ct.  182,  208  U.  S.  88.  52  L. 
fid.  379,  rehearing  denied  28  S.  Ct  425,  208 
n.  &  009,  52  L.  Ed.  642. 

(O  MATTERS  CONCLUDED. 

t=>713.   Scope  and  extent  of  estoppel  in 
generaL 

8m  so  Cent  Dig.  Judgm.  U  10<3.  lOM.  lOM,  104- 
im,   1239.    1S41.    1247. 

Where  a  special  partner  was  made  the  as- 
lignee  in  bankruptcy  of  the  firm,  an  adjudica- 
tion that  certain  claims  which  had  been  assign- 
ed to  him  should  not  be  expunged,  nor  the  divi- 
dends tiiereon  disallowed,  by  reason  of  his  be- 
ing assignee  and  special  partner  with  the  bank- 
nipti,  18  not  an  adjudication  that  he  is  a  special, 
and  not  a 'general,  partner.— Abendroth  v.  Van 
Dolsen,  131  U.  S.  06,  9  S.  Ct.  019,  33  L.  Ed. 
57. 

An  administrator  appointed  in  Illinois,  being 
saed  in  the  federal  court  in  Arkansas,  appeared 
and  defendant  therein,  and  a  final  decree  was 
rendered  against  him  as  administrator,  charging 
the  assets  of  the  estate  In  his  hands.  Subse- 
quently he  filed  a  bill  of  review  to  reverse  such 
decree  on  the  ground,  inter  alia,  that,  being  an 
administrator,  not  of  the  courts  of  Arkansas, 
bat  of  Illinois,  he  could  not  be  sued  in  Arisansas, 
which  bill  was  dismissed  for  want  of  equity. 
Held,  that  by  filing  a  bill  for  review  he  submit- 
ted the  question  ox  the  bindinp^  force  of  the  de- 
cree to  the  court,  and  its  decision  of  the  ques- 
tion was  conclusive.— Lawrence  v.  Nelson,  143 
U.  S.  215,  12  S.  Ct.  440,  36  L.  Ed.  130. 

When  two  suits  are  brought  on  the  same 
canse  of  action,  and  between  the  same  parties, 
the  judgment  in  the  first  is  conclusive  in  the 
■econd  as  to  every  question  which  was  or  might 
bsTe  been  litigated;  but  when  the  second  suit 
is  between  tiie  same  parties,  but  on  a  different 
cause  of  action,  the  judgment  in  the  first  is  con- 
dosive  only  as  to  the  questions  actually  litigated 
and  determined,  and  not  as  to  other  matters 
which  might  have  been  litigated.— Nesbit  v.  In- 
dependent Dist  of  Riverside,  144  U.  S.  610,  12 
S.  Ct  746.  36  L.  Ed.  562,  affirming  (C.  C.)  25 
F.  635,  following  Cromwell  v.  Sac  County,  94 
U.  S.  351,  24  L.  Ed.  195. 

In  a  suit  against  a  judgment  debtor  and  his 
two  grantees  to  subject  lands  alleged  to  have 
been  fraudulently  conveyed,  the  grantees  are 
bound  to  set  up  all  the  defenses  they  have ;  and, 
after  a  decree  for  complainant,  one  of  them  can- 
not, by  a  subsequent  suit,  assert  title  to  part  of 
the  lands  as  a  bona  fide  purchaser  from  the  oth- 
er, under  a  deed  which  he  had  received  before 
the  first  suit  was  filed,  and  which  he  failed  to 
bring  forward  therein. — ^Dowell  v.  Applegate, 
152  U.  S.  327,  14  S.  Ct.  611,  38  L.  Ed.  463,  re- 
versing decree  Applegate  v.  Dowell,  15  Or.  513, 
16  Pac  651. 

Where  an  action  was  brought  pursuant  to 
Rev.  St.  ^  2325,  2326,  to  determine  an  adverse 


claim  to  a  triangular  piece  of  mining  ground  em- 
braced within  the  overlapping  limits  of  inter- 
fering locations,  held,  that  the  matter  in  contro- 
versy was  the  aforesaid  piece  of  ground,  and 
that,  in  a  subsequent  suit  between  the  same  par- 
ties to  determine  the  right  to  an  ore  body  ly- 
ing outside  the  triangle,  the  judgment  was  con- 
clusive only  as  to  such  matters  as  were  actu- 
ally decided,  and  not  as  to  all  matters  which 
might  have  been  decided. — ^Last  Chance  Min. 
Co.  V.  Tyler  Min.  Co.,  157  U.  S.  683,  15  S. 
Ct.  733,  39  L.  Ed.  859,  reversing  judgment  61 
F.  557,  9  C.  0.  A.  613. 

The  rendition  of  judgment  for  all  the  wife's 
paraphernal  claims,  without  any  recognition  of 
a  special  conventional  mortgage  to  secure  them, 
concludes  the  fact  that  no  such  mortgage  exists, 
or,  at  least,  furnishes  persuasive  proof  thereof. 
— Nalle  V.  Young,  160  U.  S.  624,  16  S.  Ct  420, 
40  L.  Ed.  560. 

Where  a  second  action  is  on  a  different  cause 
of  action  from  that  involved  in  the  first  action, 
the  first  judgment  operates  as  an  estoppel  only 
as  to  those  matters  actually  litigated  and  deter- 
mined, and  not  what  might  have  been  litigated. 
—Dennison  v.  United  States,  18  S.  Ct  57,  168 
U.  S.  241,  42  L.  Ed.  453. 

A  judgment  of*  dismissal  on  the  merits  in 
a  former  suit  between  the  same  parties,  On  the 
same  patent,  and  involving  tlie  same  facts,  oper- 
ates as  an  estoppel  upon  everything  actually  In 
issue,  if  not  upon  everything  which  might  nave 
been  put  in  issue. — Hubbell  v.  United  States,  18 
S.  Ct.  828,  171  U.  S.  203,  43  L.  Ed.  136. 

A  final  decree  in  a  controversy  between  a 
judgment  creditor  of  a  waterworks  company  and 
the  latter^s  mortgagees  and  their  assfgns,  In 
which  the  validity  of  the  mortgage  and  the  fore- 
^oBure  sale  under  it  was  assailed  and  a  mechan- 
ics' lien  asserted  by  such  creditor,  which  decree 
determines  that  the  mortgagees  were  lawfully  in 
possession  of  the  mortgaged  property  by  vir- 
tue of  such  sale,  and  that  there  was  no  mechan- 
ic's lien  in  favor  of  such  creditor,  as  against  the 
mortgagees  or  their  assigns,  upon  the  water- 
works plant  and  franchise,  arising  either  from 
the  laws  of  the  state,  the  recording  of  the  al- 
leged lien,  or  a  decree  recognizing  such  lien  as 
against  the  waterworks  company,  is  a  bar  to  a 
claim  in  a  suit  between  the  same  parties  that 
by  virtue  of  a  sale  made  under  the  decree  recog- 
nizing such  lien  the  judgment  creditor  became 
the  owner  of  the  waterworks  plant,  entitled  to 
the  possession  of  the  same,  or,  if  not  the  owner, 
had  been  vested  with  a  paramount  lien,  or  that 
in  any  event  there  remained  in  the  judgment 
creditor  a  right  to  redeem  from  the  sale  under 
foreclosure.  Judgment  81  N.  W.  125,  105  Wis. 
48,  affirmed.— National  Foundry  &  Pipe  Works  v. 
Oconto  City  Water  Supply  Co.,  22  S.  Ct  111, 
183  U.  S.  216,  46  L.  Ed.  157. 

A  contention  that  by  reason  of  the  pen- 
dency in  a  federal  court  of  a  suit  to  enforce 
a  mechanic's  lien  upon  the  plant  of  a  water- 
works company  when  proceedings  to  foreclose  a 
mortgage  executed  by  such  company  were  insti- 
tuted in  the  state  court,  the  federal  court  had 
exclusive  jurisdiction  of  the  res,  and  the  state 
court  was  without  power  in  the  premises,  must 
be  raised  in  a  controversy  between  the  lienor 
and  the  mortgagees  and  their  assigns  in  which 
the  validity  of  title  claimed  by  the  latter  to 
have  resulted  from  a  sale  under  foreclosure  is  an 
issue  and  decided,  or  it  will  be  deemed  waived 
and  concluded,  and  foreclosed  by  the  judgment 
rendered  on  such  issue. — ^Id. 

The  jurisdiction  of  a  territorial  court  to 
order  a  sale  of  property  by  a  receiver  appointed 
in  an  earlier  action  without  formally  extending 
the  receivership  to  the  suit  in  which  the  decree 
of  sale  was  made  cannot  be  collaterally  at- 
tacked by  a  party  to  such  suit  after  unsuocess- 


Tkls  Dis«8t  is  compiled  on  thtt  KeyMnmbcr  System.   For  ezplaiiatawa.  ••«  pasa  iU« 


«»718 


JUDGMENT,  XIV  (Q 


t8itp.Ct.Dlf  .-^Page  18121 


fully  prosecatins  appealf  to  both  the  territorial 
Supreme  Court  and  the  Supreme  Ck>urt  of 
^  the  United  States,  in  which  the  jurisdictional 
•question  was  not  presented.  Rehearing  (1906) 
26  S.  a.  615,  202  U.  S.  270,  50  L.  Ed.  1023, 
•denied.— Gila  Bend  Reservoir  &  Irrigation  Co. 
V.  Gila  Water  Co.,  27  S.  Ct  495,  205  U.  Sw  279, 
Zl  L.  Ed.  801. 

Any  uncertainty  or  Indefiniteness  In  an  act 
•of  Congress  purporting  to  validate  bonds  is- 
sued by  Santa  F6  county,  N.  M.,  cannot  be  urg- 
•ed  to  defeat  mandamus  to  compel  the  levy  of  a 
tax  to  pay  judgments  upon  such  bonds,  since 
whatever  defense  could  have  been  set  up  to  pre- 
vent the  rendition  of  such  judgments  is  not 
afterwards  available  to  prevent  their  enforce- 
ment. Judgment,  Territory  v.  Board  of  Com'rs 
of  Santa  F6  County  (N.  M.  1907)  89  P.  252, 
affirmed.— Board  of  Com'rs  of  Santa  F6  County 
▼.  Territory  of  New  Mexico  ex  rel.  Coler,  80 
S.  Ct.  Ill,  215  U.  S.  296,  54  L.  Ed.  202. 

^=9714.  Identity  of  anbjoet-mstter. 

See  80  Cent  Dig.  Judgm.  H  IMO,  1142.  1S4S. 

Interest  coupons  attached  to  municipal  bonds 
form  separate  causes  of  action  from  the  bonds 
themselves;  and  in  an  action  on  ooupoi^  cut 
from  two  out  of  a  series  of  five  bonds  purchased 
at  one-time  by  plaintiff,  the  two  bonds  alone  be- 
ing in  any  way  referred  to  in  the  suit,  a  judg- 
ment that  the  recitals  of  the  bonds  prevented  the 
defense  of  a  prior  indebtedness,  beyond  the  con- 
atitutional  limit  at  the  time  of  their  issuance, 
does  not,  in  an  action  on  the  fife  bonds  them- 
selves, preclude  the  defense  that  their  aggregate 
amount  was  beyond  the  constitutional  limit,  and 
that  they  furnished  on  their  face  notice  of  that 
fact  at  the  time  of  the  purchaseu— Nesbit  v.  In- 
dependent Dist.  of  Riverside,  144  U.  S.  610,  12 
S.  Ct  746,  86  L.  Ed.  562,  affirming  (C.  C.)  25  F. 
635. 

Act  N.  C.  Jan.  3,  1884,  incorporating  the  W. 
A  W.  R.  Co.,  provided  in  section  19  tbat  such 
road  should  be  free  from  taxation.  By  a  subse- 
quent act  (2  Rev.  St.  N.  C.  pp.  834,  335),  the  H. 
i  W.  R.  Co.,  which  had  not  been  exempt  from 
taxation,  was  absorbed  into  the  W.  &  W.  R.  Ca, 
its  stockholders  taking  W.  &  W.  stock  in  lieu  of 
their  own,  and  it  was  provided  that  the  property 
of  the  absorbed  road  should  be  held  in  tiie  same 
manner  as  all  other  property  of  the  absorbing 
road.  In  1869  a  tax  was  imposed  on  the  fran- 
chise and  rolling  stock  of  the  W.  &  W.  R.  Co., 
and  on  certain  lots  belonging  to  it  in  Halifax 
•county,  where  a  part  of  the  absorbed  road  was 
situated.  In  a  suit  to  enjoin  the  collection  there- 
of by  the  sheriff  of  that  county  it  was  held  by 
the  supreme  court  of  the  United  States  (Rail- 
road Co.  V.  Reid  [1871]  80  U.  S.  [13  Wall.]  264, 
20  L.  Ed.  568)  that  the  property  and  franchise 
were  exempt.  The  Question  then  presented  and 
determined,  however,  was  that  the  terms  of  the 
charter  exempting  all  the  company's  property  In- 
cluded not  only  its  rolling  stock  and  real  estate, 
but  its  franchise  also,  and  the  distinction  be- 
tween the  main  road  and  the  absorbed  road  was 
not  adverted  to.  Held  that,  even  if  the  latter 
question  might  have  been  litigated  in  that  case, 
the  decision  therein  was  neither  an  estoppel  nor 
a  controlling  authority  in  an  action  to  enjoin  -the 
collection  of  a  tax  on  the  absorbed  road,  as  the 
cause  of  action  was  different— Wilmington  &  W. 
R.  Co.  V.  Alsbrook,  146  U.  S.  279,  13  S.  Ct 
72,  36  L.  Ed.  972,  affirming  judgment  (N.  C.)  14 
S.  E.  652. 

An  exemption  of  the  capital  of  a  corporation 
from  taxation  does  not,  of  necessity,  include  the 
exemption  of  the  shareholders  on  their  shares, 
and  an  adjudication  as  to  the  former  exemption 
is  not  conclusive  as  to  the  latter.—City  of  New 
Orleans  v.  Citizens'  Bank  of  Ix)uisiana,  17  S. 
Ct.  905,  167  U.  S.  371,  42  L.  Ed.  202. 

A  judgment  enjoining  the  collection  of  a  tax 
on  the  property  of  a  corporation  for  a  certain 


year,  on  the  ground  that  the  property-  was  ex- 
empt, was  res  judicata  as  to  the  right  of  exemp- 
tion for  succeeding  years,  where  it  was  claimed 
on  the  same  grounds.— Id. 

A  right  question,  or  fact  distinctly  put  in 
issue,  and  directly  determined  by  a  court  of  com- 
petent jurisdiction,  as  a  ground  of  recovery,  can- 
not be  disputed  in  a  subsequent  suit  between  the 
same  parties  or  their  privi^;  and,  even  if  the 
second  suit  is  for  a  different  cause  of  action,  the 
right  question,  or  fact  once  so  determined  must 
as  between  the  same  parties  or  their  privies,  be 
taken  as  conclusively  established,  so  long  as  the 
judgment  in  the  first  suit  remains  unmodified. — 
Southern  Pac.  R.  Co.  v.  United  States,  18  S.  Ot. 
18,  168  U.  S.  1,  42  L.  Ed.  355,  affirming  decree 
United  States  v.  Southern  Pac  R.  Co.  (C.  O.) 
46  F.  688. 

In  a  suit  by  the  United  States  to  quiet  title 
against  a  land-grant  railroad  company  and  its 
grantees,  where  the  rights  of  the  parties  depend 
upon  the  question  whether  certain  maps  filed 
with  the  secretary  of  the  interior  by  another 
land-grant  railroad  company  were  maps  definite- 
ly locating  the  line  of  its  route,  a  prior  adjudica- 
tion of  this  question  in  favor  of  the  government* 
in  a  suit  between  the  same  parties  Involvinc 
other  lands  appertaining  to  the  same  line  of  road 
is  conclusive,  where  it  is  clear  that  the  question 
was  material,  was  put  in  issue  by  the  pleadings, 
and  was  actually  decided  in  such  former  suit. 
—Id. 

A  decision  on  a  question  of  title  to  lands  (■ 
condusive  in  a  subsequent  suit  between  the  same 
parties  in  respect  to  other  lands,  when  the  lands 
in  both  suits  have  a  common  source  of  title,  and 
the  title  depends  upon  the  existence  or  nonexist- 
ence of  a  fact  directly  adjudicated  in  the  former 
case.— Id. 

A  judgment  of  the  court  of  claims  for  com- 
pensation for  services,  based  on  the  ground  that 
the  approval  of  the  claimant's  account  by  the 
district  court  threw  upon  the  government  the 
burden  of  disproving  the  correctness  of  the  ser- 
eral  items»  hM  not  conclusive  in  plaintiff's  fa- 
vor in  a  subsequent  suit  in  the  court  of  claims 
for  compensation  for  similar  services.— Denni- 
son  T.  United  SUtes,  18  S.  Ot  B7,  168  U.  8. 
241,  42  U  Bd.  458. 

A  judgment  in  a  suit  for  collection  of  taxes 
operates  as  an  estoppel  against  the  state  or  any 
agency  of  the  state  in  a  suit  for  taxes  subse- 
quently accruing.  Decrees  (0.  0.)  Bank  of  Ken- 
tucky V.  Stone,  88  F.  383,  affirmed.— Stone  t. 
Bank  of  Kentucky,  19  S.  Ct  881,  174  U.  S. 
799,  43  L.  Ed.  1187. 

A  judgment  establishing  a  liability  to  pay 
taxes  for  certain  years  is  res  judicata  as  to  the 
Uability  for  the  taxes  of  a  succeeding  year,  when 
the  facts  affecting  the  liability  are  identical  in 
the  two  cases.  Judgment,  48  A.  857,  89  Md.  587, 
affirmed.— Baldwin  v.  State  of  Maryland,  21  S. 
Ct  105,  179  U.  S.  220,  45  L.  Ed.  160. 

A  judgment  which,  determined  that  certain 
assessments  for  taxation  on  shares  of  stock  in  a 
national  bank  were  illegal  because  stockholdeis' 
debts  were  not  deducted  therefrom,  and  moneyed 
capital  invested  in  national  banks  was  therefore 
unlawfully  discriminated  against  by  reason  of 
the  practical  operation  of  Rev.  St  Ohio,  f  2780, 
defining  credits,  in  exempting  from  taxation 
moneyed  capital  in  the  hands  of  the  individuals, 
is  not  conclusive  as  to  the  right  of  the  stock- 
holders in  such  bank  to  have  their  debts  deduct- 
ed from  the  value  of  their  shares  in  determining 
their  value  for  taxation  in  subsequent  years. 
Judgment  Mercantile  Nat.  Bank  of  Cleveland, 
Ohio  V.  Hubbard,  105  F.  809,  45  C.  C.  A.  66. 
reversed.— Lander  v.  Mercantile  Nat.  Bank  of 
Cleveland,  Ohio,  22  S.  Ct  908,  186  U.  &  458, 
46  L.  Ed.  1247. 
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^s>715.  Identity  of  iMMumn  in  geaeraL 

Sm  ao  Cent   Dis.  Judgm.  Si  1244-1246. 

Eridence  on  an  isane  passed  on  by  decree  In 
a  former  case  between  the  same  parties,  remain- 
ing in  fidl  force,  is  properly  excluded.— Horn- 
buckle  V.  Stafford,  111  U.  S.  389,  4  S.  Ot  515, 
28  L.  Ed.  468. 

In  an  action  for  specific  performance  of  a 
contract  to  sell  lands,  where  the  issue  is  wheth- 
er defendant  ratified  the  unauthorized  act  of  his 
tfent  in  making  the  contract,  a  judgment  for  de- 
fendant in  a  former  action  between  t^e  same  par- 
ties for  damages  caused  by  recording  such  coir- 
tract,  and  thus  placing  a  doud  on  the  title,  is 
not  conclusive  where,  under  the  instructions  in 
that  action,  the  jury  might  have  found  for  de- 
fendant either  on  the  ground  that  plaintiff  had 
ratified  the  contract,  or  that  no  damage  had  been 
sustained  by  placing  it  on  record,  and  the  ver- 
dict does  not  specify  on  which  ground  the  jury 
acted.— De  Sollar  v.  Hanscome,  158  U.  S.  216, 
15  &  Ct.  816,  39  L.  Ed.  956. 

A  judgment  establishing  the  nonliability  of 
a  bank  to  taxation,  on  its  capital  and  its  bank- 
ing house  and  furniture  does  not  embrace  immu- 
nity from  the  payment  of  a  license  tax.— City  of 
New  Orleans  v.  Citizens'  Bank  of  Louisiana,  17 
8.  Gt  905,  167  U.  S.  371,  42  L.  Ed.  202. 

A  judgment  that  a  statutory  provision  ex- 
empting "such  bank  and  its  shares  of  stock 
*  ^  *  from  all  other  taxation  whatsoever"  is 
an  irrevocable  contract,  which  prevents  the  im- 
position of  a  hcense  tax,  is  conclusive,  in  a  sub- 
sequent suit,  that  no  direct  tax  on  the  bank's 
property,  tangible  and  intangible,  can  be  impos- 
ed. Decrees  (C.  O.)  Bank  of  Kentucky  v.  Stone, 
88  F.  383,  afi^rmed.— Stone  v.  Bank  of  Ken- 
tucky, 19  S.  Ct.  881,  174  U.  S.  799,  43  L.  Ed- 
US?. 

A  decree  enjoining  a  municipality,  at  the 
suit  of  a  waterworks  company,  from  building 
its  own  waterworks,  or  denying  liability,  or 
refusing  to  pay  the  water  rentals  contracted 
for,  is  not  conclusive  as  to  the  right  of  the 
municipality  to  regulate  water  rates  charged  to 
private  consumers  under  a  law^  passed  long  after 
the  bill  was  filed,  even  if  it  could  be  said 
that  tiie  pleadings  put  in  issue  the  reasonable- 
ness of  the  rates  then  charged.-</ity  of  Vicks- 
borg  V.  Ylcksburg  Waterworks  Co^  27  S.  Ct. 
762,  206  U.  S.  4S6.  51  L.  Ed.  1155. 

A  final  decree,  adverse  to  a  city  in  a  suit 
by  a  private  waterworks  company  to  enjoin  com- 
petition by  the  city  during  its  franchise  is  not 
an  ^djndicatioB  against  the  right  of  the  city  to 
issue  bonds  for  and  construct  a  plant  to  be  oper- 
ated after  the  expiration  of  the  franchise.^Oity 
of  Ylcksburg  v.  Henson,  34  S.  Ct  95,  231  U.  S. 
259.  58  L.  Ed.  209,  reversing  judgment  203  F. 
1023,  121  C.  C.  A.  664. 


in  lasme. 

Sat  to  Cent  Dig.  Judgm.  H  1288,  1248-1163. 
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Matters    aotvaUy    Utisated 
and  detemlned. 

Cent.  Dig.  Judgm.  |  12S1. 


A  judgment  in  favor  of  a  board  of  education 
b  mandamos   to   compel   reinstatement   of   a 


teacher  is  a  conclusive  determination  as  to 
her  of  the  truth  of  an  assertion  therein  of  her 
incompetency  in  a  libel  suit  by  her  against  the 
members  of  the  board  because  of  a  statement 
that  she  was  deficient  in  the  equipment  necessa- 
ry for  a  teacher.— Nalle  v.  Oyster,  33  S.  Ct. 
1043,  230  U.  S.  165,  57  L.  Ed.  1439,  modifying 
judgment  36  App.  D.  C.  36. 

^=>723.  Essentials   of   adjiidicatioii. 

See  SO  Cent   Dig.  Judgm.  98  1254-1258.   1262. 


— —  Xn  g^eneral* 

See  SO  Cent  Dig.  Judgm.  I  1254., 

General  expressions  in  an  opinion,  which 
are  not  essential  to  the  disposition  of  the  case, 
-cannot  control  the  judgment  in  subsequent  suits. 
v-Uarriman  ▼.  Northern  Securities  Co.,  25  8. 
Ct  493,  197  U.  S.  244,  49  L.  Ed.  739,  affirming 
decree  Northern  Securities  Co.  v.  Harriman,  134 
:F.  331,  67  C.  C.  A.  245,  which  reversed  (C.  <y 
Harriman  y.  Northern  Securities  Co.,  132  F. 
464. 


— —  Facts   aeoessary  to   sustain 
indcment. 

See  80  Cent  Dig.  Judgm.  88  1265-1267. 

A  decree  for  the  specific  performance  by  a 
railroad  company  of  a  contract  by /it  to  convey 
the  lands  granted  to  it  was  a  conclusive  adjudi- 
t-ation  that,  at  the  time  the  suit  for  specific  per- 
formance was  commenced}  the  full  equitable  ti- 
tle had  passed  under  the  contract— Winona  & 
St  P.  Land  Co.  v.  State  of  MinnesoU,  159  U. 
3.  526,  16  S.  Ct  83,  40  U  Ed.  247. 

The  validity  of  certain' releasee  is  res  ju- 
dicata as  between  the  parties  to  a  suit  in  which 
the  question  of  their  invalidity  for  fraud  and 
undue  influence  was  put  in  issue  by  the  plei^- 
ings,  where  the  decree  of  the  trial  court,  which 
could  not  properly  have  been  rendered  without 
holding  the  releases  valid,  waa  followed  by  an 
;afikmance  on  appeal^  with  an  opinion  declaring 
that  there  was  no  evidence  in  the  record  justify- 
ing the  contention  that  they  were  obtained  bv 
fraud  and  undue  influence,  with  a  further  az- 
jfirmance  in  the  court  of  lajt  resort,  whose  opin- 
ion declared  that  upon  the  state  of  the  record. 
It  was  to  be  presumed  that  the  validity  of  the 
'releases  had  been  affirmatively  found,  and  that 
there  was  sufficient  evidence  to  sustain  such  a 
■finding,  followed  by  a  refusal  to  frame  its  re*, 
"taiittitur  so  as  to  send  this  question  back  to  the 
trial  court  for  consideration,  although  the  trial 
judge  made  no  findings  of  fact,  made  no  men- 
tion in  his  memorandum  of  the  decision  of  the 
'.contention  respecting  the  releases,  and  in  his 
opinion  failed  m  terms  to  pass  upon  this  point 
Decree  (C.  CJ  The  Fayerweather  Will  Cases, 
118  F.  943,  afiirmed.— Fayerweather  v.  Ritch,  25 
S.  Ct  58,  195  U.  S.  276,  49  U  Ed.  193. 

A  decree  in  favor  of  the  wife  in  a  suit  for 
her  separate  maintenance  under  Laws  IlL  1877, 

£.  115,  authorizing  such  relief  where  the  wife 
I  living  separate  and  apart  from  her  husband 
without  her  fault,  is  conclusive  upon  the  hus- 
band in  the  courts  of  California  on  the  issue 
whether  the  same  iepai^ation  constitutes  willful 
desertion  on'  her  part  Judgment,  74  P.  284, 
140  CaL  690,  reversed.— Harding  v.  Harding, 
25  &  Ot  679, 198  U.  S.  317,  49  L.  Ed.  1066. 


Tkls  Diirest  is  eompiled  oa  the  Key-Niunber  System.  For  esplaaatioa»  see  page  iii. 
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ed. 

8««  80  Cent.  Dig.  Jndgm.  H  ISI-IML 


— »  Zb  Keneral. 

See  80  Cent  Dig.  Judgm.  §§  1260,  1261. 

A  judgment  dismissing  a  suit  against  a  city 
upon  drainage  warrants  issued  for  work  done 
under  compulsion  of  a  statute  is  not  a  dedsive 
authority  against  the  right  to  recover  upon  other 
warrants  issued  under  a  voluntary  agreement 
by  the  city  for  purchase  of  property,  although 
the  owner  of  certain  of  the  latter  warrants  in- 
tervened in  the  former  suit,  where  the  court  did 
not  notice  the  distinction  between  the  two  kinds 
of  warrants,  but  treated  them  all  as  belonging  to 
the  former  class.  Decree,  Warner  ▼.  City  of 
Mew  Orleans,  81  F.  645,  26  G.  O.  A.  008,  modi- 
fied.—City  of  New  Orleans  v.  Warner,  20  S.  Gt 
44. 175  U^S.  120,  44  L.  Ed.  96. 

'C=s»732.  «-»  Title  or  riKKt  to  propovty. 

See  80  Cent  Dig.  Jodgm.  t9  1200.  1261. 

A  city's  claim  that  land  which  it  holds  by, 
dedication  for  public  use  cannot  be  legally  sold 
under  a  judgment  against  the  dty  is  conclusive:: 
ly  defeated  ^by  a  decision  against  the  city  in  a> 
suit  for  an  injunction  against  the  sale  on  the 
ground  of  its  illegality,  although  in  that  suit 
the  question  of  the  effect  of  the  dedication  was 
not  presented  or  considered.  Judgmei\t,  City  of 
New  Orleans  v.  Werlein,  24  So.  232,  50  La. 
Ann.  1251,  reversed.— Werlein  v.  City  of  New 
Orleans,.  20  S.  Ct.  682, 177  U.  S.  890,  44  L.  Ed. 
817. 

C=s»734.  BCatters  aot  in  issmo. 

8ee  80  Cent  Dig.  Judgm.  H  1268-1281. 


— »  Zb  general. 

See  80  Cent  Dig.  Judgm.  88  1263.  1261. 

An  adjudication  in  bankruptcy  that  two  per^ 
sons  named  therein  as  constituting  a  firm  are 
bankrupts  is  not  an  adjudication  that  a  third 
person  who  was  not  named  in  the  petition,  nor 
m  any  of  the  proceedings,  otherwise  than  as  a 
creditor,  is  not  a  special  partner  in  the  same 
firm.— Abendroth  y.  Van  Dolsen,  131  U.  S.  66, 
9  S.  Ct  619,  33  L.  Ed.  57. 

A  judgment  of  a  state  supreme  court,  in 
quo  warranto  proceedings,  that  an  agreement  be- 
tween a  city  and  an  individual  for  the  conduct 
of  a  lottery  was  valid  under  the  state  laws,  held 
not  conclusive,  as  between  the  state  and  parties 
asserting  rights  under  the  agreement,  that  the 
state  could  not  prohibit  all  lotteries  and  thereby 
prevent  the  exercise  of  the  rights  asserted,  with- 
out impairing  the  obligation  of  a  contract — 
Douglas  V.  Commonwealth  of  KentudLy,  18  S. 
Ct  199, 168  U.  S.  488,  42  U  Ed.  553. 

^S9736.  — -  Title  or  rlgHt  to   property 
in  Koneral. 

See  80  Cent  Dig.  Jndgm.  H  1264,  1266. 

On  a  bUl  to  enforce  a  trust  against  one  as 
a  devisee  of  an  estate  which  she  had  fully  ad- 
ministered as  executrix,  and  held  as  distributees 
under  a  decf^  of  the  probate,  court,  the  plead^ 
ings  did  not  aver  that  said  court  ever  construed 
the  will  as  between  defendant  and  complainants. 
Heldf  that  there  bad  been  no  adjudication  to  bar 
complainants.— Colton  v.  Colton,  127  U.  S.  300, 
8  S.  Ct  1164,  32  L.  Ed.  138^  reversing  decree 
(a  C.)  21  F.  594. 

The  fact  that,  in  a  suit  for  the  appointment 
of  a  trustee  in  place  of  trustees  named  in  deeds 
of  trust  securing  debts  due  plaintiff,  the  latter 
did  not  include  in  the  property  described  in  the 


bill  certain  land,  which  it  is  agreed  was  intended 
to  be  included  in  the  deeds  of  trust,  but  which 
was  omitted,  does  not  estop  him  to  assert  a  lien 
thereon  in  a  subsequent  suit  to  foreclose,  where, 
at  the  time  of  the  first  suit  the  mortgagor  had 
no  title  to  such  land,  but  acquires  title  after- 
wards.—Shepherd  V.  Pepper,  133  U.  S.  626,  10 
S.  Ct  438,  33  L.  Ed.  706. 

A  Wisconsin  county  sold  and  conveyed  to  a 
railroad  company  large  tracts  of  land  which  it 
had  acquired  at  tax  sales,  but  afterwards  made 
a  quitclaim  deed  of  the  same  lands  to  an  in- 
dividual. The  latter  brought  suit  in  a  state 
court  against  the  railroad  company  to  quiet  his 
title  as  to  one  of  these  tracts.  Pending  this  suit, 
the  railroad  company  brought  a  bill  against  him 
in  a  federal  court  to  quiet  its  title  to  a  different 
tract  The  cause  in  the  state  court  was  taken 
to  tne  state  supreme  court  om  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint  and 
the  order  was  affirmed,  and  the  cause  remanded 
for  further  proceedings;  the  court. holding  that 
the  county  had  no  authority  to  donate  its  lands 
to  a  railroad  company.  In  the  meantime  the 
suit  in  the  federal  court  had  progressed  to  final 
hearing,  but  defendant  therein,  by  supplemental 
pleading,  set  up  this  decision  of  the  state  su- 
preme court  alleging  that  the  questions  therein 
decided  were  res  judicata.  Held  that  on  an 
appeal  to  the  supreme  court  of  the  United 
States  from  the  decree  of  the  circuit  court  the 
supreme  court  was  not  bound  to  accept  the  de- 
cision of  the  state  court;  for,  as  the  subject 
of  controversy  was  not  the  same  in  the  two 
suits,  that  judgment  was  conclusive  only  as  to 
the  matters  actually  litigated,  and,  it  appearing 
that  the  state  court  had  assumed  that  the  trans- , 
action  was  a  donation  by  the  county  to  the  rail- 
road company,  and  that  its  attention  was  not 
directed  to  the  question  whether  it  was  in  real- 
ity a  donation  or  a  sale,  or  to  the  further  fact 
that  the  grantee  was  a  national  corporation, 
created  for  national  purposes,  and  subject  to  im- 
portant public  duties,  these  questions  were  stiH 
open  to  litigation,  and  the  doctrine  of  res  judi- 
cata did  not  apply.— Roberts  v.  Northern  Pac 
B.  Co.,  158  U.  S.  1,  15  S.  Ct  756,  39  L.  Ed. 
873,  affirming  judgment  (C.  C.)  Northern  Pac 
R.  Co.  V.  Roberts.  42  F.  734. 

€=s»743.  Title  or  elmim  to  property. 

See  80  Cent  Dig.  Judgm.  H  U62,  U6t,   127S-lSn. 
1284. 

An  association  owned  certain  lands.  K. 
owning  all  the  stock,  and  using  the  land  as  his 
individual  property,  agreed  to  sell  the  stock  to 
plaintiff,  and  procure  a  deed  to  him  of  the  land. 
Plaintiff  paid  the  consideration,  and  went  into 
possession;  K.  delivering  to  him  the  deed  exe- 
cuted by  all  the  directors,  but  not  formally  au- 
thorized by  the  board.  Through  inadvertence^ 
plaintiff  failed  to  demand  the  stock,  held  as 
collateral  by  defendant  bank,  which  had  been 
informed  of  the  agreement  by  K.  In  an  action 
in  the  state  court  between  the  bank  and  plain- 
tiff, the  deed  was  decreed  void,  and  the  stock  to 
be  plaintiff's  subject  to  the  bank's  equity.  Held 
that  plaintiff's  title  to  the  land  obtained  by  his 
contract  and  deed  was  res  adjudicata  against 
him.— Minneapolis  Agricultural  &  Mechanical 
Ass'n  V.  Canfield,  121  U.  S.  295,  7  S.  Ct  887, 
30  L.  Ed.  962,  modifying  decree  (C.  C.^  Canfield 
y.  Minneapolis  Agricultural  &  Mechanical  Ass'n, 
14  F.  801,  4  McCrary,  646. 

S.  sued  defendant  corporation  to  recoyer  the 
dividends  for  1848,  1849,  1852,  1853,  on  certain 
shares  formerly  in  her  name  on  the  books  of  the 
company,  and  alleged  by  her  to  have  been  tran»* 
ferred  without  authority  in  1853  by  one  D.,  pre- 
tending to  be  her  agent,  and  for  a  judgment  de- 
claring her  the  owner  and  holder  of  the  stock 
since  1853,  and  entitled  to  all  dividends  since 
that  time.     The  court  gave  judgment  in  her 
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favor  for  the  dividends  prior  to  1863,  on  the 
ground  that  D.  was  not  authorized  to  collect 
them ;  but  held  that  she  could  not  be  recognized 
as  the  present  owner,  as  the  alleged  transferee 
had  not  been  made  a  party.  Held,  that  this 
judgment  determined  nothing  as  to  the  validity 
of  the  sale  and  transfer  by  D. — St.  Romes  v. 
Levee  Steam  Cotton  Press  Co.,  127  U.  S.  614, 
8  S.  Ct.   1335,  32  L.  Ed.  289. 

Testator  died  in  1820,  having  devised  land 
to  his  youngest  son,  subject  to  contingencies 
which  would  carry  it  successively  to  his  second 
and  eldest,  sons,  and  to  specified  issue  of  them 
respectively.  The  youngest  son  occupied  the 
land  until  his  death,  and,  some  of  the  contingen- 
des  having  happened,  it  then  passed  into  the 
possession  of  the  son  of  the  eldest  son,  who 
leased  it  to  the  executor  of  the  testator's  young- 
est son.  This  executor  afterwards  filed  a  bill 
to  determine  the  title  under  the  will,  making 
all  the  descendants  of  the  three  sons  parties, 
and  alleging  that  the  title  was  not  in  the  son 
of  the  eldest  son.  The  bill  was  taken  pro  con- 
fesso,  against  all  the  parties.  Subsequently  it 
was  dismissed  after  hearing,  and  the  decree  was 
not  appealed  from.  Several  years  later  the  suc- 
cessor of  tills  executor,  being  in  possession  un- 
der the  lease,  was  sued  in  ejectment  by  the  trus- 
tees under  the  will  of  the  testator's  second  son, 
and  judgment  was  rendered  against  him,  and 
affirmed  on  appeal.  Held,  in  a  suit  by  the  chil- 
dren of  the  eldest  son's  son  to  recover  the  land, 
that  a  person  claiming  title  by  descent  from  the 
second  son,  through  his  daughter  and  her  son,  who 
were  both  parties  to  the  first  suit,  was  precluded 
thereby  from  setting  up  such  claim  as  a  defense. 
-Bedon  v.  Davie,  144  U.  S.  142,  12  S.  Ct  665, 
36  L.  Ed.  380. 

The  question  whether  a  corporation  organiz- 
ed pursuant  to  a  combination  of  stockholders 
in  two  competing  interstate  railway  companies 
to  acquire  a  controlling  interest  in  their  capi- 
tal stock  holds  the  same  as  absolute  owner,  or 
as  trustee  or  bailee,  was  not  determined  by  a 
decree  adjudging  the  combination  to  be  illegal, 
enjoining  the  new  corporation  from  acquiring 
any  further  stock,  from  voting  such  stock  as  it 
then  held  or  might  subsequently  acquire,  and 
from  exercising  any  control  over  the  railway 
companies  by  virtue  of  its  holdings,  and  re- 
straining the  railway  companies  from  permitting 
or  suffering  any  such  action  on  the  part  of  the 
new  corporation,  and  from  paying  any  dividends 
on  account  of  the  stock  held  by  it,  and  provid- 
ing that  nothing  therein  shall  be  construed  as 
prohibiting  the  new  corporation  from  return- 
ing the  railway  shares  to  the  original  stock- 
holders, or  to  the  holders  and  owners  of  its  own 
stock  issued  in  exchange  for  these  shares. — Har- 
riman  v.  Northern  Securities  Co.,  25  S.  Ct.  493, 
197  U.  S.  244,  49  L.  Ed.  739,  affirming  decree. 
Northern  Securities  Co.  v.  Harriman,  134  F. 
331,  67  C.  O.  A.  245,  which  reversed  (C.  C.) 
Harriman  v.  Northern  Securities  Co.,  132  F. 
464. 

« 

A  decree  determining  the  rights  of  an  irri- 
gation canal  company  in  the  waters  of  a  river, 
as  against  the  owners  of  other  irrigation  canals 
taking  water  from  the  river  at  i>oints  above 
the  head  of  its  own  canal,  and  against  all  per^ 
sons  claiming  under  them,  is  res  judicata  as  to 
such  canal  owners  and  the  water  users  under 
such  canals  in  a  subsequent  controversy  over 
the  respective  rij^ts  of  the  appropriators  of  the 
waters  of  such  river. — (19K>)  Siontezuma  Canal 
Co.  V.  Smithville  Canal  Co.,  31  S.  Ct.  67,  218 
tJ.  S.  371,  54  L.  Ed.  1074,  reversing  decree 
(1907)  89  P.  512,  11  Ariz.  99. 


[Supreme  Court,  where  the  attack  on  guardian- 
ship was  not  included  in  finding  of  fact  certified 
to  federal  Supreme  Court. — Kapiolani  Estate  v. 
Atcherley,  35  S.  Ct.  832,  238  U.  S.  119,  59  L. 
Ed.  1229. 

«=s>744.   BisHts     and     UabiUtiM     ludev 
oontraota. 

See  80  Cent.  Dig.  Judgm.  H  1278-1281. 

A.  guarantied  the  payment  of  the  rent  of  a 
house  leased  by  B.  to  C.,  and  B.  sued  A.  in  the 
marine  court  to  recover  rent  due.  A.  pleaded 
that  the  execution  of  the  lease  and  guaranty 
were  fraudulently  obtained,  and  a  judgment  was 
rendered  in  his  favor.  Subsequently  another 
action  was  brought  against  him  in  tne  federal 
court  to  recover  other  installments  of  rent  due 
under  the  lease,  and  he  pleaded  the  judgment 
of  the  marine  court  in  bar.  Held  that,  the  ques- 
tion of  the  validity  of  the  lease  having  been  in- 
volved and  decided  in  the  former  suit,  the  judg- 
ment was  conclusive  on  the  parties.— Milne  v. 
Deen,  121  U.  S.  525,  7  S.  Ct.  1004,  30  L. 
Ed.  980. 

A  person  owning  two  notes  indorsed  thereon 
a  guaranty  of  payment,  and  transferred  them  to 
another  in  payment  of  a  void  grain  gambling 
debt.  The  latter  deposited  the  same  with  a  bank 
as  collateral  security  for  a  valid  debt,  less  in 
amount  than  the  face  of  the  notes.  The  bank 
took  them  without  notice  of  the  gambling  trans- 
action, and  thereafter  recovered  a  judgment 
for  their  full  value  'against  the  guarantor.  Held, 
that  such  judgment  does  not  estop  the  guarantor 
from  showing,  as  against  his  immediate  trans- 
feree, that  the  guaranty  was  void,  as  being  based 
on  a  gambling  consideration;  and  a  subsequent 
assignee  of  the  guarantor  is  entitled  to  the  ex- 
cess of  the  judgment  as  against  the  original 
transferee.— Pearce  v.  Bice,  142  U.  S.  28,  12  S. 
Ct.  130,  35  L.  Ed.  925. 


The  right  of  minor  ward  to  obtain  relief  un- 
der the  Hawaiian  laws  against  his  guardian  ob- 
taining in  his  own  name  an  award  of  title  to 
his  ward's  land  was  not  concluded  by  an  affirm-    . 
ance  by  Supreme  Court  of  a  decree  of  Hawaiian  1 11  S.  Ct.  364,  34  L.  Ed.  109i 


(D)  JUDGMENTS  IN  PABTICULAB 

CLASSES  OF  ACTIONS  AND 

PROCEEDINGS. 

Judgment  escheating  land,  see  Escheat,  ^s»6. 

^s»747.  Aetiona  relatlnK   to   real   prop- 
erty. 

See  80  Cent  Dig.  Judgm.  §{  1053,  1284-UM;  S8  Cent 
Dig.  Partit  St  313-315.  422. 

The  claim  of  the  city  of  San  Francisco  to 
four  leagues  of  land  previously  owned  by  the 
Mexican  pueblo,  which  it  succeeded,  was  con- 
firmed by  the  united  States  circuit  court  on 
appeal  from  a  decision  of  the  commissioners 
appointed  by  congress.  Pending  the  appeal, 
the  city  passed  the  Van  Ness  ordinance,  by 
which  it  relinquished  and  granted  all  its  right 
and  claim  to  the  land  to  persons  in  the  actual 
continued  possession  thereof  from  January  1, 
1855,  to  the  date  of  the  ordinance,  in  June,  1855, 
but  reserved  from  the  grant  all  lots  which  it 
had  set  apart  for  public  uses.  The  ordinance 
was  confirmed  by  the  state  legislature  and  by 
congress.  Plaintiffs'  grantor,  who  bad  acquired 
title  from  persons  who  were  in  the  actual  pos- 
session during  the  period  provided  bv  the  ordi- 
nance, sued  the  city  to  quiet  his  title,  and  ob- 
tained a  decree  on  disclaimer  of  the  city,  by 
its  attorney,  that  it  had  any  interest  in  the 
land  when  tne  suit  commenced.  Held,  that  the 
city  is  estopped  by  the  decree  to  set  up  a  claim 
to  any  of  the  land  which  could  have  been  con- 
veyed by  the  ordinance,  since  the  title  before  the 
suit  commenced' had  passed  to  plaintiffs'  grantor, 
but  it  is  not  estopped  to  claim  such  of  the  land 
as   was   reserved   by  the  ordinance  for   public 


use,  which  could  not  be  relinquished  bv  the  dis- 
claimer of  the  city  attorney. — City  &  County 
of  San'  Francisco  v.  Le   Roy,  138  U.  S.  656, 
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A  decree  in  partition  dismissing  the  petition 
because  the  land  was  held  by  defendants  ad- 
versely and  because  plaintiff  would  not  main- 
tain partition  without  establishing  his  title  in 
ejectment  is  not  a  bar  to  ejectment  by  the  same 
plaintiff  against  the  same  defendants.— Wood- 
ward v.  De  Graffenried,  85  S.  Ct.  764,  238  U.  S. 
284,  59  L.  Ed.  1310,  affirming  judgment  131  P. 
162,  36  Okl.  81. 

^s»748.  Actions    velatlnK     to    personal 
property. 

See  80  Cent.  Dig.  Judgm.  (S  1063.  1066,  1297-1801. 

In  an  action  to  recover  damages  for  breaclx 
of  warranties  in  the  sale  of  a  mill,  it  appeared 
that  defendants  had  formerly  brought  an  action 
of  replevin  against  plaintiffs,  to  recover  pos- 
session of  the  mill,  on  the  ground  of  breach  of 
conditions  in-  the  chattel  mortgage  given  as 
security  for  the  deferred  payments;  that  in 
such  action  the  present  plaintiffs  had  introduced 
evidence  of  damages  'for  the  breaches  of  war- 
ranty constituting  the  basis  of  the  present  suit ; 
that  the  court  had  instructed  the  jury  that 
such  alleged  damages  might  be  set  off  against 
the  deferred  payments,  and  that  if  the  damages 
equaled  or  exceeded  the  amount  of  the  notes  still 
due  the  verdict  should  be  for  defendants.  It 
further  appeared  that  at  that  time  the  amount 
of  the  deferred  payments  was  $1,350,  and  that 
the  jury  found  tor  the  t>laintiffs  in  replevin  for 
$1,151.20,  thus  indicating  that  they  had  allowed 
the  difference  as  a  set-off  by  way  of  damages. 
Held,  that  the  replevin  suit  was  a  complete  bar 
to  the  pending  suit  for  damages.— <31ement  v. 
Field,  147  U.  S.  467,  13  S.  Ct  358»  37  U  Ed. 
244. 

^s»750.  Proeeedinss    'or    eolleotion    of 


See  80  Cent  Dig.  Jadgm.  U  1807.  1808. 

In  an  action  to  restrain  the  prosecution  of 
a  writ  of  mandamus  to  the  judges  of  a  county 
conrt  to  levy  a  tax  sufficient  to  pay  a  judgment 
against  the  county,  the  findings  in  the  judgment 
that  the  bonds  on  which  the  judgment  was  ren- 
dered were  issued  by  the  county  under  the  au- 
thority of  a  statute  which  prescribed  no  limit 
to  the  rate  of  taxation  for  their  payment  are 
conclusive. — Knox  County  v.  Harshman,  133 
U.  S.  152,  10  S.  Ct  257,  33  Ia  Ed.  586. 

Act  Tenn.  March  26,  1887,  authorizes  any 
company  having  power  to  receive  moneys  in 
trust  to  do  a  general  banking  business.  Held, 
that  a  judgment  in  an  action  brought  before  the 
passage  of  the  act  of  1887.  on  an  issue  of  the 
right  of  a  company's  shareholders  to  exemption 
from  taxation,  entered  while  the  company  was 
transacting  an  insurance  business,  does  not  af- 
fect the  right  of  the  state  to  recover  taxes  ac- 
cruing after  the  company  commenced  a  banking 
business  under  said  act.— Memphis  City  Bank 
V.  Stete  of  Tennessee,  161  U.  S.  186,  16  S.  Ct. 
468,  40  If.  Ed.  664,  affirming  judgment  Memphis 
T.  Memphis  City  Bank,  91  Tenn.  674,  19  S. 
W.  1045. 

There  is  no  rule  of  public  policy  which  pre- 
vents the  prindple  of  res  judicafa  from  applying 
to  controversies  between  the  state  and  other  par- 
ties as  to  taxation.— Ci^  of  New  Orleans  v. 
Citizens'  Bank  of  Louisiana,  17  S.  Ct  905,  167 
U.  S.  371,  42  I/.  Ed.  202. 

XV.  LIBN. 

Of  execution,  see  Execution,  ^=>107-146. 

^=»766.  JReoording  and  dookotins  indg- 
Uient. 

See  80  Cent  Dig.  Judgm.  U  1823-1327. 

^=»768.  — »  Transcript  or  abstract. 

See  30  Cent.  Dig.  Judgm.  91  1825,  1326. 

Under  Rev.  St.  Tex.  arts.  3153-3155,  re- 
quiring the  filing  of  abstracts  of  judgments  in 


a  prescribed  form  in  the  clerk's  -'office  of  the 
county  court,  in  order  to  make  ^  such  judgments 
a  lien  upon  real  estate,  the  entry  in  such  an  ab- 
stract of  the  names  of  plaintiffs  as  "Deere,  Man- 
sur  &  Co.,"  without  giving  their  individual 
names  in  full,  was  not  such  a  material  omio- 
sion  as  to  be  fatal  to  the  lien. — Ck>oke  v.  Avery. 
147  U.  S.  375,  13  S.  Ct.  340,  37  U  Ed.  200. 

^==>775.  Property     or     interest    affected 
and  extent  of  lien. 

See  80  Cent.  Dig.  Judgm.   IS  133&-1352. 

^=»777*  ^—  Nature  of  propertjb 

See  30  Cent  Dig.  Judgm.  I  1338. 

Unpatented  lode  mining  claims  are  ^real 
property,"  and  as  such  are  subject  to  the  lien 
of  a  judgment  recovered  against  their  owner 
when  docketed  pursuant  to  Laws  Ariz.  1891,  Act 
No.  50,  §  4;  the  term  being  defined  by  a  terri- 
torial statute  in  force  when  the  judgment  in 
question  was  rendered  and  docketed  as  coexten- 
sive with  lands,  tenements,  and  hereditaments. 
Judgment  (Ariz.  1006)  80  P.  6,  affirmed.— Brad- 
ford V.  Morrison,  29  S.  Ct  349,  212  U.  S.  389, 
53  L.  Ed.  564. 

^»780.  — -  Estate  or  interest  of  Jvdc* 
ment  debtor. 

See  80  Cent  Dig.  Judsm.  §S  1841,  1343-1849. 

Though  a  judgment  at  law  is  not  a  lien  in 
the  District  of  Columbia  on  the  interest  of  the 
judgment  debtor  in  land  theretofore  conveyed 
by  him  to  a  trustee  to  secure  the  payment  of 
other  debts,  yet  the  filing  of  a  bill  in  equity  to 
take  an  account  of  the  debt  secured  by  the  deed 
of  trust,  and  to  have  the  land  sold  subject  to 
such  debt,  and  the  proceeds  applied  to  the  judg- 
ment, gives  the  judgment  creditor  a  Uen  on  the 
equitable  interest  of  the  judgment  debtor. — 
Com'rs  Freedman*s  Savings  &  Trust  Co.  v. 
Earle,  110  U.  S.  710,  4  S.  Ct  226.  28  L.  Ed. 
301. 

Though  judgments  cannot  operate  as  liens  on 
mere  equities,  yet  courts  of  chancery  will  treat 
them  as  liens,  and  enforce  them  by  putting  the 
judgment  creaitor  in  the  place  of  the  judgment 
debtor. — Id. 

A  judgment  against  a  cestui  que  trust,  where 
the  trust  is  an  active  one,  is  not  a  lien  on  his 
interest,  nor  is  there  any  remedy  at  law  to  en- 
force its  payment  out  of  such  interest — Bran- 
dies V.  Cochrane,  112  U.  S.  344,  6  S.  Ct  194, 
28  14.  Ed.  760. 


— -  Property  frandnlently  oob^ 
▼eyed. 

See  80  Cent  Dig.  Judgm.  8  1360. 

A  judgment  against  a  debtor  does  not  be- 
come a  lien  on  land  fraudulently  conveyed  b^ 
him  before  the  judgment  Judgment  57  P.  605, 
6  Ariz.  340,  affirmed.— Luhrs  v.  Hancock,  21  S. 
Ct  726,  181  U.  S.  567,  45  U  Ed.  1006. 

^s»786.  Priorities      between     indgmont 
and   oonveyanoes. 

See  80  Cent  Dig.  Judgm.  98  1363-18TL 


-^-^  In  generaL 

S^  30  Cent  Dig.  Judgm.  81  1361,  1368-1387. 

The  purchaser  of  land  took  possession  there- 
of under  a  contract  by  which  the  legal  title 
was  to  be  conveyed  on  payment  of  the  purchase 
money.  While  thus  in  possession,  the  purchaser 
executed  a  lease  of  the  premises,  and  put  the 
lessee  in  possession.  Afterwards  the  legal  title 
was  conveyed  to  the  purchaser.  Held^  that  the 
legal  title  inured  to  the  benefit  of  the  lessee,  as 
against  a  judgment  creditor  of  the  purchaser 
(lessor),  whose  judgment  was  recovered  after 
the  execution  of  the  lease  and  the  completion  of 
the  contract  of  purchase. — Skidmore  v.  Pitts- 
burgh, C.  &  St  L.  Ry.  Co.,  112  U.  S.  33,  5  8. 
let  9,2814.  Ed.  626. 
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^s»816 


t=>793.  Transfers  of  property  rabjeei  to 
Uen. 

See  30  Gent.  Dig.  Judgm.  »  1883-13S7. 

Tbe  lien  of  a  judgment  on  an  interest  in  an 
nnpatented  lode  mining  claim  is  not  destroyed 
by  a  subsequent  conveyance  thereof.  Judgment 
(Ariz.  1906)  86  P.  6,  affirmed.— Bradford  v. 
Morrison,  2^  S.  Gt  349,  212  U.  S.  389,  53  L. 
Ed.  564. 

€=>794.   Duration  of  lien. 

SeaSO  Cent  Dig.  Judgm.  »  1888-1407. 


— «•  In  general. 

See  30  Cent.  Dig.  Judgm.  8fi  1388-1894.  1897-1406. 

Rev.  Code  Miss.  1857,  c.  57,  art  15,  p.  401, 
which  provides  that  no  judgment  or  decree 
rendered  within  the  state  shall  be  a  lien  ou  the 
property  of  defendant  for  a  longer  period  than 
seven  years  from  the  rendition  thereof,  does  not 
apply  to  a  decree  of  a  court  of  chancery  estab- 
lishing the  arrears  due  on  a  life  annuity  aa  a 
specific  lien  on  land  devised,  in  a  suit  brought 
by  the  life  annuitant. — Canal  Bank  v.  Hudson, 
111  U.  S.  66,  4  S.  Ct  303,  28 X.  Ed.  354. 

When  a  statute  makes  a  recorded  judgment 
a  lien  on  real  estate  for  six  years,  provided  an 
execution  is  issued  within  one  jear,  a  further 
proviso  that  any  time  during  which  the  issuance 
of  execution  may  be  restrainea  by  injunction 
or  order  of  an^  court  or  judge  shall  not  be  count- 
ed in  computing  the  six  years  (Act  Colo.  1862) 
operates  to  keep  the  lien  alive,  although  the  is- 
suance of  execution  within  a  year  is  prevented 
by  an  appeal  and  supersedeas. — Gottlieb  t. 
Thatcher,  151  U.  S.  271,  14  S.  Ot  319,  38  L. 
Ed.  157. 

XVI.  JUDGMENTS   IN   REM. 

^=>812.   Operation  and  efleet. 
See  80  Cent  Dig.  Judgm.  »  1435-1448. 

The  determination  of  an  issue  of  fact  and 
law  against  a  claimant  under  a  libel  in  reo(L 
is  eonclusive  after  an  appeal  therefrom  is  dis- 
missed, in  a  subsequent  suit  in  personam  be- 
tween the  same  parties  in  respect  to  the  same 
matter. — ^Wager  v.  Providence  Ins.  Co.,  150  U. 
S.  99.  14  S.  Ct.  55.  37  L.  Ed.  1013. 

XVn.  FOREIGN  JUDGMENTS. 

Appellate    jurisdiction    of    federal   courts,    see 

Courts,  «=»394(13). 
Decree  for  alimony,  see  Divorce,  ^s»381. 
Due  process  of  law,   see  Constitutional  Law, 

Foreign  divorces,  see  Divorce,  ^s»325-331. 

Refusal  to  give  full  faith  and  credit  to  judg- 
ment of  another  state  as  ground  for  appellate 
jurisdiction  of  United  States  Supreme  Court, 
8ee  Courts,  «=s>394(14). 

^^814.   Jndciaents  of  state  eonrts. 

See  80  Cent   Dig.   Judgm.  IS  1444-1508;    84  Cent 
Dig.  Qam.  i  489. 


-^^  Adjndioations   operativo   in 
otlier  states. 
See  80  Cent  Dig.  Judgm.  88  1446-1448. 

One  who  executes  a  bond  in  Maryland, 
authorizing  "any  attomev  of  any  court  of  rec- 
ord in  the  state  of  New  York  or  any  other  state 
to  confess  judgment"  against  him,  cannot  be 
held  to  have  in  contemplation  Laws  Pa.  180^-6, 
p.  347,  which  provides  that  upon  the  application 
of  the  holder  of  an  instrument  "in  which  judg- 
meat  is  confessed,  or  containing  a  warrant  for 
an  attorney  at  law,  or  other  person,  to  confess 
judgment,*^  the  prothonotary  shall  enter  judg- 
ment according  to  the  tenor  thereof,  without  the 
«;;ency  of  an  attorney;  and  an  entry  of  judg- 
ment thereon  by  a  prothonotary  in  Pennsylvania, 


although  valid  there,  cannot  be  the  foundation 
of  a  jud^rment  in  Maryland.— Grover  &  Baker 
Sewing  Mach.  Co.  v.  Radcliflfe.  137  U.  S.  287, 
11  S.  Ct.  92,  34  L.  Ed.  670,  affirming  judgment 
66  Md.  511,  8  Ati.  265. 

Evidence  that  the  entr^  of  discontinuance 
of  an-  action  in  a  court  of  another  state  was 
not  intended  by  the  parties  as  a  release  and 
satisfaction  of  the  cause  of  action,  but  was 
the  result  of  a  promissory  agreement  which 
was  never  complied  with,  is  comi)etent  in  a 
later  action  by  the  same  plaintiff  to  support  a 
replication  to  a  plea  that  plaintiff  had  received 
full  satisfaction  and  payment  of  the  claim. 
Judgment  56  N.  E.  154,  183  111.  533,  affirmed.— 
Jacobs  V.  Marks,  21  S.  Ct.  865,  182  U.  S.  583, 
45  L.  Ed.  1241. 

Due  effect  cannot  be  said  to  have  been  de- 
nied the  decrees  of  courts  of  another  jurisdiction 
by  the  construction  placed  upon  them  l>y  a  state 
court,  where  the  construction  contended  for 
b^  those  claiming  that  such  decrees  were  not 
^iven  the  proper  effect  cannot  be  ^ven  without 
indulging  in  conjecture  and  givmg  to  those 
making  such  contention  the  benefit  of  the  doubts 
which  arise  as  to  the  precise  meaning  of  such 
decrees.  Judgment  60  N.  E.  642,  167  N.  Y. 
329,  affirmed.— Commercial  Pub.  Co.  v.  Beck- 
with,  23  S.  Ct  382,  188  U.  S.  567,  47  L.  Ed. 
598. 

A  judgment  taken  under  a  warrant  of  at- 
torney annexed  to  a  promissory  note,  author- 
izing confession  of  judgment  "m  favor  of  the 
holder,"  is  not  protected  by  the  federal  Consti- 
tution and  laws  when  sued  on  in  another  state, 
from  collateral  attack  upon  the  ground  that  the 
party  in  whose  behalf  it  was  rendered  was  not 
in  fact  the  holder,  because  not  the  real  owner 
of  the  note.  Judgment  92  N.  W.  582,  3  Neb. 
(Unof.)  716,  affirmed.— National  Exch.  Bank  of 
Tiffin  V.  Wiley,  25  S.  Ct.  70,  195  U.  S.  257, 
49  L.  Ed.  184. 

The  judgment  of  a  state  court,  if  that  court 
had  jurisdiction  to  render  it,  is  entitled  to  the 
same  full  faith  and  credit  in  the  courts  of  an- 
other state  that  it  has  in  the  stat^  where  ren- 
dered, as  a  valid  -  domestic  judgment  Judg- 
ment, Balk  V.  Harris,  41  S.  E.  940,  130  N.  C. 
381,  reversed.— Harris  v.  Balk,  25  S.  Ct  625, 
198  U.  S.  215,  49  L.  Ed.  1023,  3  Ann.  Cas.  1064. 

A  judgment  enforceable  in  the  state  where 
rendered  must  be  given  effect  in  another  state, 
under  the  full  faith  and  credit  clause  of  the 
federal  Constitution,  although  the  modes  of  pro- 
cedure to  enforce  its  collection  may  not  be  the 
same  in  both  states.— (1910)  Sis  tare  v.  Sistare, 
30  S.  Ct.  682,  218  U.  S.  1,  54  L.  Ed.  905,  28  L. 
R.  A.  (N.  S.)  1068,  20  Ann.  Cas.  1061,  reversing 
judgment  66  A.  772,  80  Conn.  1,  125  Am.  St. 
Rep.  102. 

Refusal  of  Wisconsin  courts  to  permit  ac- 
tion to  enforce  liability  of  stockholders  in  an 
insolvent  Minnesota  corporation  to  be  maintain- 
ed by  receiver  of  such  corporation,  who  under 
Laws  Minn.  1899,  c.  272,  became  quasi  assignee 
of  creditors  and  charged  with  enforcement  of 
stockholders'  liability,  denies  full  faith  and 
credit  to  the  laws  of  Minnesota  and  the  judi- 
cial proceedings  in  that  state. — (1912)  Converse 
V.  Hamilton,  32  S.  Ct  415,  224  U.  S.  243,  56 
L.  Ed.  749,  Ann.  Cas,  1913D,  1292,  reversing 
judgment  118  N.  W.  190,  136  Wis.  589,  and 
Same  v.  McCauley,  118  N.  W.  192.  136  Wis. 
594. 

Adoption  proceedings  in  Louisiana  are  not 
denied  full  faith  and  credit  under  Const  U. 
S.  art.  4,  $  1,  by  Alabama  statute  of  descents, 
under  which  children  adopted  in  other  states 
are  denied  tiie  right  to  take  realty  in  Alabama 
by  descent  from  foster  parents. — Hood  v.  Mc- 
Gehee,  35  S.  Ct  718,  237  U.  Sv  611,  59  L.  Ed. 
1144,  affirming  decree  199  F.  989,  117  C.  C, 
A.  664. 


Tkia  Digest  is  oompiled  on  the  Kej-Nnmber  System.   For  explanation,  see  pace  iii. 


48=»816 


JUDGMENT,  XVII 


[8up.CLDig.^Pas«  ton 


A  yiolatlon  of  0>n8t.  U.  S.  art.  4,  |  1, 
results  from  the  refusal  of  New  York  courts  to 
hold  that  the  power  of  a  Massachusetts  benefit 
society  to  increase  its  assessment  rates  are  to 
be  determined  by  the  Massachusetts  law  as 
construed  by  a  judgment  of  the  highest  court 
of  that  state.— Supreme  Council  of  the  Royal 
Arcanum  v.  Green.  35  S.  Ct  T24,  237  U.  S. 
531,  59  U  Ed.  1080,  L.  R.  A.  1016A,  771,  re- 
versing decrees  Green  v.  Supreme  Council  of 
Royal  Arcanum,  129  N.  Y.  Sv  791,  144  App. 
Div.  761,  and  Id.,  100  N.  E  411,  206  N.  Y. 
591. 

The  full  faith  and  credit  due  from  the  New 
York  courts  to  a  Massachusetts  judgment  hold- 
ing that  a  benefit  society  of  that  state  could 
increase  its  assessment  rates  requires  the  courts 
of  New  York  to  recognize  the  effect  of  the  Mas- 
sachusetts law  as  established  by  that  judgment. 
—Id. 


— »  Coiifltitiitioaal    and    statu- 
tory proTisionfl. 

See  80  Cent.  Dig.  Judgm.  S  1444. 

The  decision  of  a  state  court  with  reference 
to  the  effect  which  the  charter  and  by-laws 
of  a  foreign  building  and  loan  association  and 
the  statutes  of  the  state  of  its  incorporation, 
together  with  the  decisions  of  the  courts  of  that 
state  thereon,  have  upon  the  absolute  promise 
of  such  association  to  mature  its  shares  in  a 
specified  time,  can  involve  no  denial  of  the  full 
faith  and  credit  which,  by  Const.  U.  S.  art.  4, 
i  1,  must  be  given  by  the  courts  of  each  state 
to  the  public  acts,  records,  and  judicial  proceed- 
ings of  other  states.  Judgment,  Williamson  v. 
Eastern  Building  &  Loan  Ass'n,  38  S.  E.  616, 
1008,  62  S.  C.  390,  affirmed.— Eastern  Buildinr 
&  Loan  As8*n  v.  Williamson,  23  S.  Ot.  527,  189 
U.  S.  122,  47  L.  Ed.  735. 

0=»817.  —  Mature    and    suffleieaey    of 
eavse  of  action. 

See  30  Cent.  Dig.  Judgm.  U  1456,  1467. 

"^liere  defendant  fails  to  plead  a  discharge 
in  bankruptcy  which  would  have  constituted 
a  good  defense,  and  judgment  is  rendered 
against  him,  he  is  concluded  from  pleading  the 
discharge  in  an  action  on  the  judgment  in  an- 
other state. — Dimock  v.  Kevere  CopiJer  Co., 
117  U.  S.  559,  6  S.  Ct.  855,  29  U  Ed.  994. 

Laws  N.  Y.  1875,  c.  611.  Sf  21,  37,  makinjT 
the  officers  of  a  corporation  liable  for  its  debts  in 
case  they  make  any  false  certificate  or  report, 
and  also,  in  the  case  of  limited  liability  com- 
panies, rendering  the  stockholders  liable  to  the 
fuU  amount  of  the  stock  held  by  them,  respec- 
tively, for  all  debts  contracted  by  the  company 
before  the  whole  amount  of  capital  stock  has 
been  i>aid  in,  is  not  a  penal  statute,  in  the  in- 
ternational sense,  so  that  a  judgment  recovered 
thereunder  cannot  be  enforced  in  another  state, 
and  the  decision  of  a  court  of  another  state, 
that  the  judgment  is  not  enforceable  therein 
is  a  failure  to  give  such  judgment  the  full 
faith  and  credit  required  by  the  constitution  of 
the  United  States  (article  4,  i  1)  and  by  Rev. 
St.  §  905.— Huntington  v.  AttrilL  146  U.  S. 
657,  13  S.  Ct.  224,  36  L.  Ed.  1123,  following 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  «.  265, 
8  S.  Ct.  1370,  32  L.  Ed.  239. 

The  essential  nature  and  real  foundation 
of  a  cause  of  action  are  not  changed  by  recov- 
ering judgment  upon  it;  and  the  technical 
rules  which  regard  the  original  claim  as  merg- 
ed in  the  judgment,  and  the  judgment  as  im- 
plying a  promise  by  the  defendant  to  pay  it, 
do  not  preclude  the  courts  of  another  state, 
when  the  judgment  is  sought  to  be  enforced 
therein,  from  ascertaining  whether  the  claim 
is  reuUy  of  such  a  nature  as  those  courts  are 
authorized  to  enforce.— Id. 

Full  faith  and  credit  are  not  denied  an  Illi- 
nois judgment  by  Code  Civ.  Proc.  N.  Y.  |  1780, 
which,  as  construed  by  the  New  York  courts, 


precludes  the  maintenance  of  an  action  on  such 
judgment  by  one  foreign  corporation  against 
another,  because  it  is  not  upon  a  cause  of  ac- 
ti<»i  which  arose  within  the  state.  Judgment 
62  N.  £1  587,  160  N.  Y.  506,  88  Am.  St.  Rep. 
608,  affirmed.— Anglo-American  Provision  Oo.  ▼. 
Davis  Provision  Co.  No.  1,  24  S.  Ct.  92,  191 
U.  S.  373,  48  L.  Ed.  225. 

The  Mississippi  courts  cannot  deny  to  a 
judgment  of  a  Missouri  court,  based  upon  an 
award  in  arbitration  proceedings  in  Mississippi, 
the  full  faith  and  credit  secured  bjr  Const.  fJ. 
S.  art.  4,  §  1,  to  the  judgments  of  sister  states, 
because  the  original  controversy  ^rew  out  of  a 
gambling  transaction  in  futures  m  Mississippi, 
which  is  made  a  misdemeanor  by  Ann.  Code 
Miss.  1892,  IS  1120,  1121,  2117,  which  further 
provide  that  contracts  of  that  character  shall 
not  be  enforced  by  any  court. — Fauntleroy  ▼. 
Lum,  28  S.  Ct.  641,  210  U.  S.  230.  52  L. 
Ed.  1039. 


— —  Want  of  Jnrisdietipn. 

See  80  Cent   Dig.  Judgm.  ti  1458-1481. 

Under  Rev.  St  S  905.  providing  that  the 
same  faith  and  credit  shall  be  given  to  records 
and  judicial  proceedings  in  every  court  within 
the  United  States  as  they  have  by  law  or  usage 
in  the  courts  of  the  state  from  which  they  are 
taken,  a  declaration,  in  an  action  in  a  Maryland 
court  on  a  judgment  rendered  in  Pennsylvania^ 
which  alleges  that  by  the  law  of  Pennsylvania 
a  judgment  rendered  in  that  state,  against  two 
defendants,  was  valid  and  enforceable  against 
one  who  had  been  served  with  process,  though 
void  against  the  other,  who  had  not  been  so 
served,  states  a  cause  of  action,  and  it  was 
error  to  sustain  a  demurrer  thereto. — ^Hanley  ▼. 
Donoghue,  116  U.  S.  1,  6  S.  Ct  242,  29  L.  Ed. 
535. 

Although  by  the  conunon  law  in  force  in 
New  Hampshire  a  joint  judgment  against  two 
defendants  is  void  as  to  both,  where  only  one 
is  served  with  process,  yet  such  a  judgment 
recovered  in  Louisiana,  and  valid  by  the  laws 
of  that  state,  will,  under  Const,  art  4,  {  1, 
and  Act  Cong.  May  26,  1790,  c.  11  (1  Stat  122; 
Rev.  St.  {  906),  requiring  full  faith  and  credit 
to  be  given  in  each  state  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of  every  other 
state,  support  an  action  in  New  Hampshire 
against  the  defendant  who  was  served. — Ren- 
aud  V.  Abbott,  116  U.  S.  277,  6  S.  Ct  1194, 
29  L.  Qd.  629. 

Const.  U.  S.  art,  4,  {  1,  requiring  that  fun 
faith  and  credit  be  given  in  each  state  to  the 
judgments  of  other  states  does  not  prevent  ait 
inquiry  into  the  jurisdiction  of  the  court  reu- 
dering  the  judgment.— Cole  v.  Cunningham,  133 
U.  S.  107,  10  S.  Ct  269,  33  L.  Ed.  538,  af- 
firming Cunningham  v.  Butler,  142  Mass.  47, 
6  N.  E.  782,  56  Am.  Rep.  657. 

Where  a  state  court  decides  that  the  va- 
lidity of  a  clause  in  a  contract  between  two 
railway  companies  was  not  in  controversy  or 
passed  on  in  causes  relating  to  the  same  con- 
tract in  which  decrees  by  consent  were  render- 
ed in  the  courts  of  another  state,  and  that, 
therefore,  it  has  authority  to  pass,  on  the  va- 
lidity of  such  clause,  it  does  not  refuse  to  give 
due  effect  to  the  final  judgment  of  a  court  of 
another  state.— Texas  &  P.  Ry.  Co.  v.  Southern 
Pac.  Ry.  Co.,  137  U.  S.  48,  11  S.  Ct  10,  34  U 
Ek).  614,  affirming  judgment  41  La.  Ann.  970, 
6  South.  888,  17  Am.  St  Rep.  445. 

Scire  facias  to  revive  a  judgment  is  a  sub- 
stitute for  an  action  of  debt,  and  the  judgment 
is  quod  recuperet,  instead  of  a  mere  award  of 
execution.  Held,  that  a  judgment  so  revived 
in  Pennsylvania,  without  service  or  appearance, 
has  no  binding  force  as  against  a  defendant, 
who  resides  in  another  state. — Owens  v.  Mc- 
Closkey,  161  U.  S.  642,  16  S.  Ct  693,  40  U 
Ed.  837. 
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The  jurisdiction  of  the  court  rendering  a 
judgment  or  decree  is  open  to  inquiry  nnder 
proper  averments,  where  its  conclusiveness  is 
questioned  in  a  court  of  another  state.  Judg- 
ment (1905)  73  N.  E.  703,  104  Ind.  321,  re- 
versed.—Did  Wayne  Mut.  Life  Ass*n  of  Indian- 
apolis Indiana  v.  McDonough,  27  S.  Ct  236^ 
204  U.  S.  8,  51  li.  Ed.  345. 

Want  of  jurisdiction  to  set  aside  a  judg- 
ment after  the  term,  and  render,  without  no- 
tice, a  new  and  different  judgment,  is  avail- 
able as  a  defense  to  an  action  on  such  judg- 
ment in  a  foreign  jurisdiction,  whatever  rem- 
edy the  local  practice  may  afford  a  person 
ai^nst  whom  judgment  is  rendered  in  his  ab- 
sence and  without  his  knowledge.  Judgment 
(1905)  2^  App,  D.  C.  124.  affirmed.— Wetmore 
V.  Karrick,  27  S.  Ot.  434.  205  U.  S.  141,  51  L. 
Ed.  745. 

A  deed  to  land  situated  in  Nebraska,  made 
by  a  commissioner  under  a  decree  of  a  court 
of  another  state  in  an  action  of  divorce,  in 
which,  in  determining  the  equities  of  the  par^ 
ties,  conformably  to  the  practice  in  that  state, 
the  land  was  set  apart  to  the  wife  as  her  own 
separate  property,  need  not  be  recognized  in 
Nebraska,  under  the  full  faith  and  credit  clause 
of  the  federal  Constitution.  Judgment,  Fall 
V.  Fall  (Neb.  1907)  113  N.  W.  175.  75  Neb. 
120.  121  Am.  St.  Rep.  767,  affirmed.— Fall  v. 
Eastin,  30  S.  Ct.  3,  215  U.  S.  1,  54  L.  Ed.  65, 
23  L.  R.  A.  (N.  S.)  924,  17  Ann.  Cas.  853. 


— —  Errors  and  irresmlaritioa* 

8m  30  Cent.  Dig.  Judgm.  ft  1482-1485. 

A  New  Jersey  insurance  company  reinsured 
the  risks  of  a  New  York  company,  took  its  as- 
sets, and  assumed  its  liabilities.  After  the 
failure  of  the  New  Jersey  company,  and  the 
appointment  of  a  receiver  in  New  Jersey  and 
an  ancillary  receiver  in  New  York,  suit  was 
brought  against  Uie  latter  in  New  York,  by  the 
holders  of  policies  in  the  old  New  York  com- 
pany, seeking  onl^  to  subject  to  their  claims 
$100,000  of  securities  deposited  bv  that  com- 
pany with  the  superintendent  of  the  insurance 
department.  Judgment  was  rendered  against 
the  receiver  and  the  New  Jersey  company  for 
$1,000,000.  Held,  that  the  judgment  was  in- 
valid because  not  responsive  to  the  pleadings, 
and  is  not  binding  on  the  court  in  New  Jersey. 
—Reynolds  v.  Stockton,  140  U.  S.  254,  11  S. 
(X  773,  35  L.  Ed.  464,  affirming  decree  43 
N.  J.  Eq.  (16  Stew.)  211,  10  Atl.  385. 

^s>820.  «—  Fraud,    perjury,     coUnsion, 
and  otKer  aiiscoi&diiot. 

See  SO  Cent  Dig.  Judgm.  H  1486,  1487. 

A  decree  of  the  supreme  judicial  court  of 
Massachusetts  restraining  citizens  of  that  com- 
monwealth from  prosecuting  attachment  suits 
in  New  York,  brought  by  them  for  the  puri>ose 
of  evading  the  laws  of  their  domicile,  is  not  in 
violation  of  Const,  art.  4,  §  1,  requiring  full 
faith  and  credit  to  be  given  in  each  state  to 
the  records  and  judicial  proceedings  of  other 
states.— Cole  v.  Cunningham,  133  U.  S.  107, 
10  S.  Ct.  269,  33  L*.  Ed.  538,  affirming  CTunning- 
ham  y.  BuUer,  142  Mass.  471,  6  N.  EX  782, 
56  Am.  Rep.  657. 

The  refusal  of  the  Nebraska  courts  to  per^ 
mit  an  action  to  be  maintained  on  an  Ohio 
judgment  denies  the  full  faith  and  credit  guar- 
antied by  Const.  U.  S.  art  4,  S  1,  when  based 
on  the  alleged  fraud  in  acquiring  jurisdiction 
of  the  defendant  in  the  Ohio  suit  in  that  the 
service  of  jprocess  therein  was  only  made  pos- 
sible by  giving  defendant  notice  in  Nebraska 
that  plaintiffs  deposition  would  be  taken  in 
Ohio  for  use  in  an  action  for  the  same  cause 
then  pending  in  Nebraska,  in  the  hope  that  de- 
fendant would  attend,  and  would  delay  his  re- 
turn to  Nebraska  after  the  deposition  was  tak- 
en long  enough  to  permit  service.    Judgment  94 


I N.  W.  995,  69  Neb.  4,  reversed.— Jaster  ▼.  Cur- 
rie.  25  S.  Ct  614.  198  U..  S.  144,  49  I*.  Ed. 

^»821.  — ^  Merger   and   bar   of   causes 
of  aetion. 

See  30  Cent   Dig.  Judgm.  H  1492-149S. 

FuU  faith  and  credit  is  not  denied  a  judg- 
ment of  an  Illinois  court,  taxing  the  entire  in- 
heritance under  the  will  of  a  resident  of  that 
state,  by  a  tax  imposed  under  the  New  York 
inheritance  tax  law  on  the  transfer,  under  such 
will,  of  debts  due  the  decedent  by  citizens  of 
'the  latter  state.  Decree,  In  re  Blackstone's  Es- 
tate, 64  N.  B.  1118,  171  N.  Y.  682,  affirmed.- 
Blackstone  v.  Miller,  23  S.  Ct  277,  188  U.  S. 
189,  47  L.  Ed.  439. 

^:»822.  — —  ConolasiTeness  of  adjadiea* 
tien. 

See  30  Cent  Dig.  Judgm.  ft  1454.  1488-1490.  1496- 
1600. 

Const  U.  S.  art  4,  |  1,  providing  that  full 
faith  and  credit  shall  be  given  in  eadi  state  to 
records  and  judicial  i;>roceedings  of  other  states, 
does  not  make  the  judgments  of  other  states 
domestic  judginents  to  all  intents  and  purpo»- 
es,  but  only  gives  a  general  iMiIidity.  faith,  and 
credit  to  them  as  evidence. — Cole  v.  Cunning- 
ham, 133  U.  S.  107,  10  S.  Ct  269,  33  U  Ed. 
538,  affirming  Cunningham  v.  Butler,  142  Mass. 
47,  6  N.  £.782,  66  Am.  Hep.  657. 

Testator  gave  plaintiff  certain  property, 
conditioned  that  she  release  his  estate  from  all 
claims  for  trust  property.  She  sued  the  ex- 
ecutrix in  New  York  for  the  trust  property,  and 
prayed  that  the  condltioh  be  declared  void,  and 
the  devise  freed  therefrom.  Defendant  denied 
the  trust;  alleged  that  the  funds  had  been  paid 
to  plaintiff,  etc.,  and  prayed  that  plaintiff  take 
the  devise  with  the  condition.  Both  prayers 
were  denied,  and  judgment  was  rendered  that 
plaintiff  recover  the  trust  nK>ney.  Held,  that 
the  court  havlngi  jurisdiction  of  the  parties  and 
the  subject-matter,  and  having  in  effect  denied 
the  prayers  as  to  the  condition,  a  court  in  Ten- 
nessee, in  a  suit  where  the  parties,  subject-mat- 
ter, and  issues  were  the  same,  could  not  disre- 
gard such  judgment,  and  hold  that  plaintiff 
could  not  recover  as  a  creditor  because  she  had 
elected  to  claink^  under  the  will. — Carpenter  v. 
Strange,  141  U.  S.  87,  11  S.  Ot  960,  35  U 
Ed.  640. 

y  The  judgment  of  the  New  York  court  in 
an  equitable  proceeding,  declaring  a  deed  of 
real  estate,  made  by  the  testator,  of  land  in 
Tennessee,  was  void  and  inoperative  as  against 
plaintiff*s  claim,  is  not  binding  on  the  courts 
of  the  latter  state,  as  a  decree  in  equity  oper- 
ates only  in  personam.— Id. 

Where  an  objection  to  a  discharge  in  bank- 
ruptcy is  overruled  on  the  contention  of  the 
bankrupt  that  objection  thereto  could  not  be 
maintained  by  the  person  making  it  for  the 
reason  that,  subsequent  to  commencement  of 
the  proceedings  in  bankruptcy,  he  had  sued  and 
obtained  judgment  on  his  daim  in  a  state 
court,  and  that  such  judgment  was  still  in 
force,  and  would  be  unaffected  by  the  dis- 
charge, the  bankrupt  is  estopped  to  claim,  in 
any  action  thereafter  on  the  judgment  in  any 
other  state,  that  the  service  by  publication  of 
the  summons  in  the  action  in  which  the  judg- 
ment had  been  obtained  by  default  was  in- 
valid.—Davis  V.  Wakelee,  166  U.  S.  680.  15 
S.  Ct.  555,  39  L.  Ed.  578, 

It  will  be  presumed,  in  support  of  a  decree 
rendered  by  a  state  court  on  a  supplemental 
bill,  when  it  is  collaterally  attacked  in  anoth- 
er state,  that  the  judge  correctly  decided  that 
service  of  a  new  subpcena  upon  the  defendant 
was  not  necessary;  no  statutory  direction  or 
reported  decision  of  the  supreme  court  of  the 
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state  to  the  contrary  being  cited.— Laing  ▼. 
Rigney,  160  U.  S.  531.  1«  S.  Ct.  366,  40  L. 
Ed.  525. 

A  decision  by  the  courts  of  the  domicile 
of  a  testatrix  that  her  will  worked  a  conversion 
into  personalty  of  all  her  real  property,  where- 
ever  situated,  is  not  conclusive  upon  the  courts 
of  a  sister  state  in  respect  to  the  effect  of  the 
will  upon  the  title  to  real  property  in  that 
state.  Judgment,  Appeal  of  Clarke.  30  A.  155, 
70  Conn.  195  and  40  A.  Ill,  70  Ck)nn.  483,  af- 
firmed.—Clarke  V.  Clarke,  20  S.  Ct.  873,  178 
U.  S.  186,  44  U  Ed.  1028. 

Full  faith  and  credit  to  a  judgment  of  an- 
other state,  consisting  of  an  entry  stating  that, 
the  cause  having  been  settled,  it  is  discontinued 
by  consent,  without  costs  to  either  party,  is 
not  denied  by  admitting  evidence  that  the  dis- 
continuance was  not  intended  as  a  satisfaction 
of  the  cause  of  action,  but  was  the  result  of  a 
promissory  agreement  which  was  never  com- 
plied with.  Judgment  56  N.  EX  154,  183  111. 
533,  affirmed.— Jacobs  v.  Marks,  21  S.  Ct.  865, 
182  U.  S.  583,  45  L.  Ed.  1241. 

The  full  faith  and  credit  due  the  probate 
proceedings  of  the  New  Jersey  courts  do  not  re- 
quire that  the  courts  of  New  York  shall  be 
bound  by  the  adjudication  of  the  New  Jersey 
courts  on  the  question  of  domicile.  Order,  In 
re  Tilt's  Estate  (1905)  75  N.  B.  1134.  182  N. 
Y.  557,  reversed.— Tilt  v.  Kelsey,  28  8.  Ct.  1, 
207  U.  S.  43^  52  L.  Ed.  95. 

The  conclusiveness  attending,  under  the 
New  Jersey  practice,  the  probate  of  a  will,  the 
settlement  of  the  ez.ecutors'  account,  and  the 
final  distribution  of  tl^e  estate  pursuant  to  or* 
ders  which  the  court  made  after  having  de- 
creed that  all  those  who  had  neglected  to  bring 
in  their  claims  were  forever  barred  from  their 
action  therefor  against  the  executors,  renders 
repugnant  to  the  full  faith  and  credit  clause  of 
the  federal  Constitution  where  no  attack  on  the 
jurisdiction  of  the  New  Jersey  courts  was  made, 
the  subseouent  assessment,  under  Laws  N.  Y. 
1896,  p.  869,  c.  908,  upon  the  personal  estate  of 
the  decedent  as  a  resident  of  New  York,  of  a 
succession  tax,  which,  under  section  222  of 
that  act,  is  made  a  lien  on  the  property  and  a 
personal  obligation  of  the  transferees  and  ex- 
ecutors.—Id. 

A  decree  entered,  after  an  order  of  re- 
vivor, against  the  administrator  with  the  will 
annexed  of  a  nonresident,  who  had  died  pend- 
ing suit,  confirming  an  award  in  arbitration 
proceedings  had  in  the  suit  under  a  rule  of 
court,  does  Aot  bind  the  nonresident  executors 
and  legatees,  who  did  not  appear  and  were  not 
validly  served  with  process,  although  the  stipu- 
lation for  submission  to  arbitration  provided 
that  the  arbitration  should  continue  in  case  of 
the  death  of  either  party,  and  that  his  suc- 
cessors and  legal  representatives  should  be 
bound  by  the  final  award.  Judgment  (1906)  109 
N.  W.  686,  146  Mich.  401,  affirmed.— Brown  v. 
Fletcher's  Estate,  28  S.  Ct  702,  210  U.  S.  82, 
52  L.  Ed.  966. 

'There  is  no  such  relation  between  an  ex- 
ecutor and  administrator  with  the  will  annexed, 
appointed  in  another  state,  as  will  make  a  de- 
cree against  the  latter  binding  upon  the  former 
or  the  estate  in  his  possession. — Id. 

The  judgment  of  a  federal  court  dismiss- 
ing an  action  by  a  foreign  corporation  because 
of  its  failure  to  register  within  the  state  before 
entering  into  the  contract  in  suit  is  not  denied 
full  faith  and  credit  by  a  decision  of  a  state 
court  holding  that  such  judgment  is  not  a  bar 
to  a  second  action  between  the  same  parties 
upon  the  same  contract,  where  the  cor{)oration 
has  brought  itself  within  the  provisions  of 
Act  Pa.  Sfay  23,  1907  (P.  L.  205),  legalising 
contracts  made  by  foreign  corporations,  which, 
after  making  such  contracts,  but  prior  to  the 
passage  of  the  act,  have  established  a  known 
place  of  business  in  the  state,  and  designated 


authorized  agents  f6r  the  transaction  of  its 
business,  and  before  commencing  suit,  have  paid 
all  taxes  that  would  have  accrued  if  they  had 
complied  with  the  laws  at  the  time  of  beginning 
business.— (1911)  West  Side  Belt  R.  Co.  v. 
Pittsburgh  Const.  Co.,  31  S.  Ct  196.  219  U.  S. 
92,  55  L.  Ed.  107,  affirming  judgment  Pittsburg 
0)nst.  Co.  V.  West  Side  Belt  B.  Co.  (1910)  75 
A.  1029,  227  Pa.  90. 

Decree  in  home  state  of  life  insurance  coni- 
pany  issuing  certificate  on  assessment  plan,  in 
a  suit  by  certificate  holders,  that  company  had 
right  to  make  advances  from  its  mortuary  fund 
to  pey  death  claims  and  replenish  the  fund  by 
assessments,  held  denied  fidl  faith  and  credit, 
within  Const.  U.  S.  art  4,  {  1,  in  suit  in  an- 
other state  by  beneficiary  not  a  party  to  the 
original  suit.— "Hartford  Life  Ins.  Co.  v.  lbs, 
35  S.  Ct  692,  237  U.  S.  662,  59  L.  Ed.  1165, 
L.  R.  A.  1916A,  765,  reversing  decree  lbs  v. 
Hartford  Ufe  Ins.  Co.,  141  N.  W.  289,  121 
Minn.  310,  Ann.  Cas.  1914C,  798. 

A  judgment  of  state  court  against  an  ex- 
press company  in  replevin  by  the  consignee 
of  a  C.  O.  D.  shipment  is  not  denied  full  faith 
and  credit  by  refusal  of  a  court  of  another 
state  to  treat  the  judgment  as  a  bar  to  the 
right  of  the  consignor  to  hold  the  express  com- 
pany liable  for  the  value  of  the  goods.— Wells 
Fargo  &  Co.  Exp.  v.  Ford,  85  S.  Ct  864,  238 
U.  S.  503,  59  L.  Ed.  1431. 

^=s>823«  — -  EaforeeBMAt        tm        otbev 
states. 

See  80  Cent  Dig.  Judgm.  ff  1491,  1601-1503. 

The  judgment  of  a  court  of  one  state  does 
not  enjo^  the  right  of  priority,  or  privilege,  or 
lien,  which  it  has  in  the  state  where  pronounc- 
ed, but  only  that  which  the  lex  fori  gives  to 
it  In  its  character  of  a  foreign  judgment.-~Cole 
V.  Cunningham,  133  U.  S.  107,  10  S.  Ct  269, 
33  L.  Ed.  538,  affirming  Cunningham  v.  Bat- 
ler,  142  Mass.  47,  6  N.  E.  782,  56  Am.  Rep. 
657. 

No  execution  can  be  issued  in  one  state  on 
the  judgment  of  a  court  of  another  state  with- 
out -a  new  suit  thereon  in  the  tribunals  of  .the 
former  state. — Id. 

^=>825.  — ^  Jndsments  in  rem* 

Bee  80  Cent  Dig.  Judgm.  |  146t 

An  adjudication  of  the  fact  of  the  domicile 
of  a  deceased  person,  made  in  the  grant  of  let- 
ters Of  administration,  has  no  probative  force 
upon  the  question  of  domicile  in  a  contest  in  a 
court  outside  the  state,  in  proceedings  for  the 
administration  of  assets  within  that  jurisdic- 
tion, where  the  adjudication  was  made  without 
any  contest  inter  partes,  but  in  a  proceeding' 
in  rem  on  an  ^application  under  Code  6a.  1895, 
§{  3393,  3394,  under  which  the  statutory  no- 
tice is  given  by  publication,  and  is  not  directed 
against  named  individuals,  and  does  not  have 
for  its  object  the  obtaining  of  specific  relief 
against  any  one,  but  is  general,  and  for  the  pur- 
pose of  warning  all  persons  of  the  proposal  to 
determine  the  question  of  appointing  a  legal 
representative.  Judgment  13  App.  D.  C.  392, 
affirmed.— Overby  v.  Gordon,  20  S.  Ct  603,  177 
U.  S.  214,  44  Ll  Ed.  741. 

Holding  an  express  company  liable  to  the 
consignor  of  a  shipment  of  intoxicating  liquors 
which  were  seized  and  destroyed  under  a  de- 
fault judgment  rendered  in  a  court  of  another 
state  in  a  proceeding  in  the  nature  of  one  in 
rem  denies  to  such  judgment  the  full  faith  and 
credit  to  which  it  is  entitled  under  the  Consti- 
tution and  laws  of  the  United  States,  where  the 
company  notified  the  consignor  of  the  seizure 
in  time,  and  received  from  him  an  assurance 
that  he  would  contest  its  legality.— American 
Express  Co.  v.  Mullins,  29  S.  Ct  381,  212  U. 
S.  311,  53  L.  Ed.  525,  15  Ann.  C3aa.  536. 
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£ireet    of    JpdKniento    of    stato 
oovrta  in  uaited  States  oovrtt. 

Sea  ao  Cent.   Dig.  Judgm.   98  1504-1509. 

The  rights  of  a  nonresident  holder  of  mu- 
nicipal bonds  cannot  be  concladed  by  the  judg- 
ment of  a  state  court  in  a  proceeding  in  per- 
sonam to  which  he  is  not  made  a  party,  and 
in  which  there  is  no  personal  service  or  ap- 
pearance, by  the  publication  of  a  notice  to  the 
^^known  holders  and  owners  of  l^onds  issued 
by  the  town  of  Pana."— Town  of  Pana  v.  Bow- 
ler, 2  S.  Ct.  704,  107  U.  S.  529,  27  L.  Ed.  424. 

A  decree  of  a  state  court  for  the  removal  of 
a  cloud  upon  the  title  of  land  within  the  state, 
rendered  against  a  citizen  of  another  state, 
who  has  been  cited  by  publication  only,  as  di- 
rected by  the  local  statutes,  is  no  bar  to  an  ac- 
tion by  him  in  the  circuit  court  of  the  United 
States  to  recover  the  land  against  the  plaintiff 
in  the  former  suit. — ^Hart  v.  Sansom,  110  U.  S. 
151,  3  S.  Ct  586.  28  U  Ed.  101. 

That  infant  defendants,  properly  served  i^ 
a  suit  before  a  state  court,  were  represented 
therein,  in  accordance  with  the  local  practice, 
by  a  general  guardian,  instead  of  a  guardian 
ad  litem,  is  not  ground  for  attacking  the  juris- 
diction of  the  court  on  a  question  as  to  the 
effect  to  be  given  to  its  decree  in  a  United 
States  court— Colt  v.  Colt  HI  U.  S.  566,  4  S. 
Ct.  553,  28  L.  Ed.  520. 

The  judgment  of  a  state  court  having  pro- 
bate jurisdiction  administering  an  estate  can- 
not be  collaterally  attacked  in  the  courts  of  the 
United  States,  on  the  ground  that  the  adminis- 
trator was  appointed,  and  a  sale  by  him  made, 
without  the  public  notice  required  by  statute.— 
Simmons  v.  Saul,  138  U.  S.  439,  11  S.  Ct.  369, 
34  L.  Ed.  1054. 

A  judgment  of  the  supreme  court  of  New 
Tork,  holoing  certain  town  bonds  in  aid  of  a 
railroad  invalid  as  between  the  railroad  and 
the  town,  can  be  avoided  in  a  federal  court  iu 
a  collateral  proceeding  by  the  town  to  cancel 
the  bonds,  only  by  showing  a  total  lack  of  ju- 
risdiction in  the  state  court.— Lytle  v.  Town  of 
Lansing,  147  U.  S.  59,  13  S.  Ct  254.  37  U 
Ed.  78,  affirming  judgment  (C.  C.)  Town  of 
Lansing  v.  Lytle,  38  F.  204. 

The  judgment  of  a  state  supreme  court  re- 
versing a  judgment  in  favor  of  a  railway  em- 
ploy6  for  personal  injuries,  and  granting  a  new 
trial,  does  not  preclude  such  employ^,  on  sub- 
sequently taking  a  nonsuit  from  maintaining  a 
like  suit  in  a  federal  court,  or  from  offering 
therein  evidence  tending  to  show  a  like  stats 
of  facts  to  that  which  was  shown  by  the  evi- 
dence before  the  state  supreme  court. — Gard- 
ner V.  Michigan  Cent  R.  Co.,  150  U.  S.  349, 
14  S.  Ct  140,  37  L.  Ed.  1107. 

A  county  sold  and  conveyed  to  a  railroad 
company  large  tracts  of  land  which  it  had  ac- 
quired at  tax  sales,  but  afterwards  made  a  quit- 
elaim  deed  of  the  same  lands  to  an  individual. 
The  latter  brought  suit  in  a  state  court  against 
tlie  railroad  company  to  quiet  his  title  as  to 
one  of  these  tracts,  and,  pending  this  suit,  the 
railroad  company  brought  a  bill  against  him  in 
t  federal  court  to  quiet  its  title  to  a  different 
tract  The  cause  in  the  state  court  was  taken 
to  the  state  supreme  court  on  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint 
and  the  order  was  affirmed,  and  the  cause  re- 
Qianded  for  further  proceedings;  the  court 
holding  that  the  count;^  had  no  authority  to 
donate  its  lands  to  a  railroad  company.  In  the 
meantime  the  suit  in  the  federal  court  had  pro- 
^reised  to  final  hearinp;,  but  defendant  therein, 
by  supplemental  pleading,  set  up  this  decision 
of  the  state  supreme  court,  alleging  that  the 
questions  therein  decided  were  res  judicata. 
Held  that,  as  the  land  in  controversy  in  the  two 


suits  was  not  the  same,  the  federal  court  could 
not  be  expected,  at  that  time,  to  suspend  its  ac- 
tion, or  to  adopt  the  conclusion  of  the  state 
court. — Roberts  v.  Northern  Pac.  R.  Co.,  158 
U.  S.  1,  15  S.  Ct.  756,  39  L.  Ed.  873,  affirming 
judgment  (C.  C.)  Northern  Pac.  B.  Co.  v.  Rob- 
erts, 42  F.  734. 

Where  a  state  statute  gives  the  owners  of 
lands  to  be  included  in  an  irrigation  district  a 
right  to  be  heard  on  the  question  whether  their 
lands  shall  be  included  and  a  hearing. is  given 
before  the  tribunal  so  provided  in  accordance 
with  the  statute,  the  decision  of  such  tribunal, 
in  the  absence  of  fraud  and  bad  faith,  will  be 
conclusive  upon  the  federal  courts.— Fallbrook 
Irr.  Dist  v.  Bradley,  17  S.  Ct  56,  164  U.  S. 
112,  41  L.  Ed.  369,  reversing  judgment  Bradley 
V.  Fallbrook  Irrigation  Dist  (C.  C.)  68  F. 
948. 

A  property  owner  having  appealed  to  the 
supreme  court  of  Indiana  from  a  decree  of  a 
circuit  court  annexing  her  property  to  the  ter- 
ritory of  a  city,  and  been  there  defeated,  the 
validity  of  the  annexation  was  res  judicata,  and 
could  not  thereafter  be  questioned  by  her  in  the 
federal  courts.  18  C.  C.  A.  175,  71  F.  443,  re- 
versed.—Forsyth  V.  City  of  Hammond,  17  S.  Ct. 
665,  166  U.  S.  506,  41  K  Ed.  1095,  reversing 
decree  71  F.  443.  18  C.  C.  A.  175. 

An  appearance  in  a  state  court  of  a  claim- 
ant against  an  insolvent's  estate,  whose  claim 
is  denied  by  the  highest  court  of  the  state,  pre- 
cludes the  claimant  from  thereafter  proceeding 
against  the  insolvent  in  a  federal  court  in  a 
suit  begun  before  the  proceedings  were  insti- 
tuted in  the  state  court,  although  the  claimant 
was  compelled  to  present  the  claim  in  the  state 
court  in  order  to  be  entitled  to  share  in  the 
estate  there  administered.  Judgment  First 
Nat.  Bank  v.  Mitchell,  92  F.  565,  34  C.  C.  A. 
542,  reversed.- Mitchell  v.  First  Nat  Bank  of 
Chicago,  21  S.  Ct  418,  180  U.  S.  471,  45  L. 
Ed.  627. 

An  adjudication  of  a  state  court  that  a 
bank '  has  a  contract  exemption  from  taxation 
on  its  capital  stock  is  not  res  judicata  in  the 
federal  courts  as  to  taxes  for  years  other  than 
the  one  directlv  involved  in  the  judgment, 
where,  by  the  settled  law  of  the  state,  an  adju- 
dication in  respect  of  taxes  for  one  year  can- 
not be  pleaded  as  an  estoppel  in  suits  involving 
taxes  of  other  years.  Judgment  (C.  C.)  J'irst 
Nat.  Bank  v.  City  of  Covington,  129  F.  792, 
affirmed.- City  of  Covington  v.  First  Nat.  Bank 
of  Covington,  25  S.  Ct  562,  198  U.  S.  100,  49 
L.  Ed.  963. 

A  judgment  of  a  state  court  sustaining 
the  exemption  claimed  by  a  railway  company 
under  its  charter  from  any  taxation  except 
one  based  on  its  net  profits,  which,  under  the 
local  law  of  the  state,  is  not  res  judicata  as  to 
taxes  for  other  years  than  th^  one  directly  in- 
volved, can  be  accorded  no  greatei*  efficacy  in 
the  federal  courts.  Decree,  Georgia  R.  &  Bank- 
ing Co.  V.  Wright  (C.  C.  1904)  132  F.  912,  af- 
firmed.—Wright  V.  Georgia  R.  &  Banking  Co., 
30  S.  Ct  242,  216  U.  S.  420,  54  L.  Ed.  544. 

The  courts  of  the  domicile  of  the  husband 
have  jurisdiction  to  render  a  decree  of  divorce 
in  his  favor  entitled  under  Const.  U.  S.  art.  4, 
§  1,  and  Rev.  St.  §  905  (U.  S.  Comp.  St.  1901, 
p.  677),  to  full  faith  and  credit  in  the  District 
of  Columbia,  though  the  vrife  has  left  such  ju- 
risdiction.—Thompson  V.  Thompson,  33  S.  Ct 
129,  226  U.  S.  551,  57  L.  Ed.  347,  affirming 
decree  35  App.  D.  C.  14. 

Acceptance  by  a  state  court  of  an  affidavit  of 
nonresidence  on  information  and  belief  on  which 
to  base  order  for  -  publication  must  be  deemed 
sufficient  on  collateral  attack  in  courts  of  the 
District  of  Columbia  to  confer  jurisdiction  over 
the  subject-matter. — Id. 


Tkis  Digest  is  oompUed  on  the  Key-Mvmber  Systom.   For  ejcplsnatlon,  see  pitge  iii. 


JUDGMENT,  XVII  , 


[8up.CtD1g.— Page  1331} 


Expenses  of  adminifltration  of  a  decedent's 
estate  allowed  to  executors  b^  Massachusetts 
probate  court  in  settling  their  accounts  and 
turning  their  property  over  to  trustees  appoint- 
ed under  the  will  by  the  District  of  Columbia 
court  in  an  eqdity  cause,  determining  that  the 
testator  was  last  domiciled  in  that  district,  must 
be  allowed  to  the  trustees  by  the  District  of 
Columbia  courts. — Magruder  v.  Drury,  35  S. 
Ct  77,  235  U.  S.  106,  59  L.  Ed.  151,  revers- 
ing decree  37  App.  D.  C.  519. 

A  judgment  of  a  Michigan  court  dismiss- 
ing a  suit  to  set  aside  as  unreasonable  a  rate 
order  of  a  state  railroad  commission  is  res  judi- 
cata in  a  suit  in  the  federal  courts  on  the 
^ound  that  the  rates  are  confiscatory,  since  in 
view  of  Const.  Mich.  art.  4,  it  will  be  assumed 
that  legislative  functions  were  not  imposed  on 
the  courts  bv  Pub.  Acts  Mich.  1909,  f  26,  un- 
der which  they  have  power  to  permit « or  set 
aside  the  order  and  make  proper  order. — De- 
troit &  M.  Hy.  Co.  v.  Michigan  Railroad  Com- 
mission, 35  S.  Ct.  126,  235  U.  S.  402,  59  L. 
Ed.  288,  affirming  decree  (D.  C.)  203  F.  864. 

^S9829.  Effect   of  jndemeiita   of   United 
States   oonrta   in   state   oonrts. 

See  to  Cent  Dig.  ^udgm.  88  1610-1515. 

It  is  incumbent  on  a  state  court  to  give  to 
a  judgment  of  a  federal  court  such  effect,  and 
only  such,  as  it  would  be  entitled  to,  if  a  judg- 
ment of  a  court  of  the  state,  rendered  in  a  like 
case,  and  under  similar  circumstances. — ^Pitts- 
burgh, C»  C.  &  St.  L.  Ry^  Co.  v.  Long  Island 
Jx)an  &  Trust  Co.,  19  S.  Ct.  238,  172  U.  S.  493, 
43  U  Bd.  528. 

A  judgment  of  a  circuit  court  of  the  Unit- 
ed States  must  be  given  the  same  effect  in  oth- 
er states  that  it  is  entitled  to  in  the  state  in 
which  it  is  rendered,  and  that  is  the  same  as 
if  it  were  a  judgment  of  a  state  tribunal  of  equal 
authority.  Judgment  40  A.  341,  20  R.  I.  466, 
reversed.— Hancock  Nat.  Bank  v.  Farnum,  20 
S.  Ct.  506,  176  U.  S.  640,  44  L.  Ed.  619. 

A  suit  in  a  federal  court,  which  the  suc- 
cessful plaintiff  abandoned  pending  appeal,  in 
order  to  bring  a  new  action  in  a  state  court, 
which  was  unsuccessful,  cannot  be  resuscitated, 
after  the  lapse  of  16  years,  for  the  purpose  of 
defeating  the  action  of  the  state  court,  in  which 
the  decree  of  the  federal  court  was  not  set  up 
as  a  bar,  and  which  sustained  a  defense  aris- 
ing after  the  federal  decree  was  rendered.  De- 
cree 90  F.  690,  33  C.  C.  A.  236,  affirmed.— 
Bryar  v.  Campbell.  20  S.  Ct.  794,  177  U.  S. 
649,  44  L.  Ed.  926. 

A  final  decree  of  a  federal  court  enjoining 
the  collection  of  certain  taxes,  and  adjudging 
that  an  irrevocable  contract  of  exemption  from 
taxation  which,  under  the  federal  constitutioiit 
cannot  be  impaired  by  subsequent  legislation, 
was  constituted  by  Laws  Ky.  1885-86,  pp.  140, 
144-147,  201,  c.  1233,  which  decree  rests  upon 
the  effect  as  res  judicata  of  a  similar  judgment 
of  an  inferior  state  court  respecting  taxes  of 
other  years,  is,  while  it  remains  in  force,  con- 
clusive in  the  further  proceedings  had  in  the 
state  court,  notwithstanding  the  reversal  of  its 
original  judgment  by  the  highest  state  court 
after  the  decree  of  the  federal  court  was  ren- 
dered, and  the  repudiation  both  by  the  highest 
state  court  and,  in  another  case,  by  the  federal 
Supreme  Court,  of  the  view  that  there  was  a 
contract  exemption,  and  the  fact  that  hy  the 
settled  law  of  Kentucky  an  adjudication  in  re- 
spect of  taxes  for  one  jrear  cannot  be  pleaded  as 
an  estoppel  in  suits  involving  taxes  of  other 
years.  Judgment,  Board  of  Councilmen  of  City 
of  Frankfort  v.  Deposit  Bank  of  Frankfort,  6d 
S.  W.  10.  Ill  Ky.  950,  23  Ky.  Law  Rep.  1285, 
98  Am.  St.  Rep.  444,  reversed.— Deposit  Bank 
of  Frankfort  v.  Board  of  Councilmen  of  City 
of  Frankfort,  24  S.  Ct.  154,  191  U.  S.  499,  48 
L.  Ed.  276. 


Full  faith  and  credit  are  not  denied  an  or- 
der of  a  court  of-  bankruptcy  refusing  to  set 
aside  the  sale  by  an  assignee,  for  inadequacy  of 
price  and  want  of  notice  of  sale,  by  the  refusal 
to  treat  such  order  as  res  judicata  as  to  the 
bankrupt's  interest  in  the  property,  where  the 
order  of  sale  directed  the  assignee  to  sell  sim- 
ply "this  interest  of  such  bankrupt  and  of  said 
assignee,"  without  attempting  to  adjudicate  the 
amount  of  that  interest,  if  any.  Judgment  66 
N.  E.  869,.  202  IlL  83,  affirmed.— Cramer  ▼. 
Wilson,  25  S.  Ct  94,  195  U.  S.  408,  49  L.  Bd. 
256. 

Judgments  or  decrees  of  a  federal  court, 
whose  jurisdiction  is  invoked  on  the  ground  of 
diverse  citizenship,  which  is  alleged  and  admit- 
ted, cannot  be  collaterally  assailed  in  a  state 
court  on  the  ground  that  there  was  in  fact  no  di- 
verse citizenship.  Judgment  Alabama  &  6.  Mfs. 
Co.  y.  Riverdale  Cotton  MilU,  127  F.  497,  62 
C.  C.  A.  295,  reversed.— Riverdale  Cotton  Mills 
V.  Alabama  &  G.  Mfg.  Co.,  25  S.  Ct.  629,  198 
U.  S.  188,  49  L.  Ed.  1008. 

A  judgment  of  the  Supreme  Court  of  the 
United  States  to  the  effect  that  a  policy  of  fire 
insurance  could  not  be  recovered  upon  as  it 
stood  nor  be  helped  out  by  any  doctrine  of  the 
common  law  is  not  denied  full  faith  and  cred- 
it by  an  adjudication  of  a  state  court  that  such 
judgment  is  not  a  bar  to  a  suit  in  equity  to  re- 
form the  policjr  so  that  it  will  express  consent 
to  concurrent  insurance,  and  to  recover  upon 
such  policy  as  reformed.  Decree,  Grand  View 
BIdg.  Ass*n  V.  Northern  Assur.  Co.  (Neb.  1905) 
102  N.  W.  246,  affirmed.— Northern  Assur.  Co. 
V.  Grand  View  BIdg.  Ass'n,  27  S.  Ct  27,  203 
U.  S.  106,  51  L.  Ed.  109. 

A  state  court  cannot,  by  decree,  compel  one 
of  two  connecting  carriers  maintaining  live  stock 
depots  at  or  near  Louisville,  as  points  of  de- 
livery for  stock  having  that  as  their  general  des- 
tination, to  transfer  and  deliver  at  the  point  of 
physical  intersection  "any  and  all  live  stock  or 
other  freight  coming  over  its  lines  in  Kentucky,'* 
consigned  to  the  other's  depot  or  persons  doing 
business  there,  and  to  change  destination  to 
such  depot  on  request  at  any  station,  and  par- 
ticularly at  its  ^'break-up  yards"  in  South  Louis- 
ville, where  a  federal  court  previously  dismissed 
a  bill  in  a  similar  suit  between  the  parties,  deal- 
ing only  with  interstate  shipments.  Judgment 
(1906)  97  S.  W.  778,  30  Ky.  Law  Rep.  18,  re- 
versed.— ^Louisville  &  N.  R.  Co.  v.  Central  Stock- 
yards Co.,  29  S.  Ct.  246,  212  U.  S.  132,  53  L. 
Ed.  441. 

Decree  of  a  federal  Circuit  Court  in  New 
York  dismissing  a  suit  against  one  of  two  joint 
tort-feasors  is  not  denied  full  faith  and  credit 
by  refusal  of  a  Massachusetts  court  to  give  it 
effect  as  a  bar  to  a  suit  on  the  same  facts 
against  the  other,  not  a  resident  of  New  York 
and  not  a  party  to  the  suit,  where  refusal  was 
based  on  the  ground  that  under  the  general  law, 
the  relationship  between  the  two  joint  tort- 
feasors did  not  make  the  one  not  sued  a  party 
either  by  privity  or  representation. — (1912)  Big- 
elow  V.  Old  Dominion  Ck)pper  Mining  &  Smelt- 
ing Co.,  32  S.  Ct.  641,  225  U.  S.  Ill,  56  U 
Ed.  1009,  Ann.  Cas.  1913E,  875,  affirming  judg- 
ment (1909)  Old  Dominion  Copper  Mining  & 
Smelting  Co.  v.  Bigelow,  89  N.  E.  193,  203 
Mass.  159. 

The  refusal  of  a  state  court  to  treat  a  de- 
cree of  dismissal  in  the  federal  court  as  con- 
clusive of  a  point  left  open  did  not  deny  the 
full  faith  to  which  it  was  entitled.— Swift  v. 
McPherson,  34  S.  Ct.  239,  232  U.  S.  51,  58  L. 
Ed.  499,  affirming  judgment  McPherson  v. 
Swift,  130  N.  W.  768,  27  S.  D.  296. 

^=»830.  Jndsments  of  oonrts  of  foroisa 
oonntrles. 

See  n  Gent.  Dig.  Judgm.  U  1616-1626. 


[Sttp.CU)ic.— Pace  U2S] 


JUDGMENT,  XVII-XII^ 


#»870 


^— -  Ia  persoBAi|i. 

See  30  Cent.  Dig.  Judgm.  88  151»-lfi2t. 

When  an  action  is  brought  in  a  court  of 
this  country  by  an  alien  against  a  citizen,  on  a 
foreign  judgment  which  appears  to  have  been 
rendered  by  a  court  having  jurisdiction  of  the 
cause  and  the  parties,  the  judgment  is  prima 
fade  evidence,  at  least,  of  the  truth  of  the  mat- 
ter adjudged,  and  should  be  held  conclusive  on 
the  merits  unless  some  special  ground  is  shown 
for  impeaching  it— Hilton  v.  Guyot,  159  U.  S. 
113,  16  S.  Gt.  139,  40  L.  Ed.  95. 

A  foreign  judgment  cannot  be  impeached  be- 
cause one  of  the  plaintifib  was  permitted  to 
testify  without  being  put  under  oath,  and  was 
not  subjected  to  cross-examination,  or  because 
documents  were  admitted  with,  wbich  defend- 
ants had  no  connection,  and  which  would  not  be 
admissible  in  the  United  States,  if  the  practice 
followed  and  the  method  of  examining  witnesses 
were  according  to  the  law  of  the  foreign  coun- 
try.—Id. 

Where  there  has  been  opportunity  for  a  fair 
trial  before  a  foreign  court  having  jurisdiction 
of  the  cause  and  parties,  and  under  a  system  of 
jurisprudence  likely  to  secure  an  impartial  ad- 
ministration of  justice  between  the  citizens  of 
that  country  and  those  of  other  countries,  and 
there  is  no  speciid  reason  why  the  comity  of 
the  United  States  should  not  allow  it  full  efifect, 
the  merits  of  the  case  should  not,  in  an  action 
brought  in  this  country  on  the  judgment,  be 
tried  afresh,  on  the  mere  assertion  that  the 
judgment  was  erroneous  in  law  or  in  fact.— Id. 

Judgments  rendered  in  France,  or  in  any 
other  foreign  country,  by  the  laws  of  which 
judgments  rendered  in  the  United  States  are  re- 
riewable  upon  the  merits,  are  not  entitled  to 
full  credit  and  conclusive  effect  when  sued  up- 
on in  the  United  States,  but  are  prima  facie 
evidence  only  of  the  justice  of  the  plaintiff's 
claim. — Id. 

e=»S32.  —  Ia  rem. 

Bee  30  Cent.  Dig.  Judgm.  88  1628-1626. 

A  decision  of  the  Supreme  Court  of  the 
Hawaiian  Islands  construing  a  will  should  not 
be  declared  invalid  by  federal  courts  on  grounds 
of  local  form  and  local  control. — John  II  Es- 
tate V.  Brown,  35  S.  Ct  106,  235  U.  S.  342,  59 
L.  Ed.  259.  reversing  judgment  201  F.  224,  119 
C.  C.  A.  45a 

A  decree  of  the  highest  court  of  the  King- 
dom of  Hawaii,  given  effect  by  the  territorial 
supreme  court  as  an  adjudication  of  title,  is  not 
to  be  declared  invalid  by  the  federal  courts  on 
the  ground  that  partition  could  not  be  made  th|e 
means  of  trying  a  disputed  title. — Hapai  v. 
Brown,  36  S.  Ct.  201,  239  U.  S.  502,  60  L  Ed. 
407. 

XVm.  ABSIGNMEHT. 

(No  psragraphs  or  references  in  this  Digest.    But 
see  30  Cent.  Dig.  Judgm.  88  1620-1668.] 


SUSPEHSlOlf,       EWTOBCEBCBHT, 
AKD   REVlVAIi. 


Decree  in  equity,  see  Equity,  ^=:»441. 
Enforcement  by  creditors'  suit,  see  Creditors* 

Suit 
Lis  pendens  notice  in  suit  to  enforce  judgment, 

see  Lis  Pendens,  ^=»15. 
Pending  appeal  or  other  proceeding  for  review, 

see  Appeal  and  Error,  ^=s>459-489;   Criminal 

Law,   «=s>1084. 
Writ  of  supersedeas,  see  Supersedeas. 

^=:>853.  DoTBLant  J«dsmenta. 

atee  10  Cent  Dig.  Judgm.  88  1566-1670. 

A  municipality  cannot  assert  the  dormancy, 
under  2  Wilson's  Rev.  &  Ann.  St.  Okl.  1903,  S 


4635,  of  certain  judgments  against  It  for  fail- 
ure to  issue  execution  thereon  within  five  years, 
where,  during  most  of  that  period,  the  munici- 
pality was  carrying  out  its  contract  arrange- 
ment with  its  judgment  creditors  to  pay  such 
judgments  in  the  order  of  their  rendition,  out  of 
the  judgment  fund,  the  effect  of  which  was  to 
prevent  the  judgment  creditors  from  taking  such 
steps  as  the  law  permitted  to  collect  their  judg- 
ments by  execution  or  mandamus.  Judgment 
(1906)  87  P.  292,  17  Okl.  162,  reversed.— Beadles 
V.  Smyser.  28  S.  Ct  522,  209  U.  S.  393,  52  L. 
Ed.  849. 

C=»854.  Prooeediiiss    to    enforce    Jvds- 
ment. 

See  SO  Cent  Dig.  Judgm.  88  1671-1681 

^:»855.  — >»  In  general. 

Bee  80  Cent  Dig.  Judgm.  88  1571-1676,  1678. 

On  a  bill  in  equity  to  enforce  against  a  rail- 
road company  a  judgment  rendered  on  labor  or 
material  claims,  the  fact  that  the  judgment  was 
based  on  a  bill  of  exchange  will  not  prevent  the 
court,  at  the  instance  of  other  lien  claimants, 
from  going  behind  the  same,  and  determining 
whether  the  consideration  therefor  consisted  in 
fact  of  labor  or  material  furnished.— Hassall  v. 
Wilcox,  130  U.  S.  493,  9  S.  Ct.  590,  32  L.  Ed. 
1001. 

A  supplemental  bill  to  obtain  a  personal  de- 
cree against  a  nonresident  participating  in  the 
defense,  on  the  ground  that  he  became  bound  by 
the  decree,  is  an  original  proceeding^  not  de- 
pendent or  ancillary,  and  hence  requires  orig- 
inal process  within  the  district ;  mere  notice  not 
being  sufficient. — G.  &  C.  Merriam  Co.  v.  Saal- 
field,  36  S.  Ct  477,  241  U.  S.  22,  60  L.  Ed.  868. 


y  revlTe  jnds- 


Peraona  irho 
ment. 

See  80  Cent  Dig.  Judgm.  81  1686,  1686. 

After  the  original  owner  of  a  judgment  had 
been  declared  a  banlcrupt,  his  executrix  revived 
the  judgment  by  scire  facias  proceedings.  Held 
that,  the  assignee  in  bankruptcy  having  ratified 
the  action  of  the  executrix,  by  making  himself 
a  party  to  the  proceedings  and  procuring  a  de- 
cree compelling  the  transfer  of  the  judgment  to 
him,  the  judgment  defendant  could  not  complain 
that  the  executrix  had  no  power  to  revive  the 
judgment— Brown  v.  Wygant  163  U.  S.  618, 
16  S.  Ct  1159,  41  L.  Ed.  284. 

^s»866.  Jnrladietion,  Tenue,  and  limita- 
tions. 

See  80  Cent  Dig.  Judgm.  88  1603-1607. 

A  scire  facias,  if  it  lies  at  all,  under  the 
Code  of  New  Mexico,  to  revive  a  judgment,  ia 
included  in  the  word  *'action"  as  used  in  sec- 
tion 3086,  authorizing  execution  without  an  ac- 
tion to  revive  a  judgment;  and  also  as  that 
word  is  used  in  the  act  of  February  24,  1891,  | 
2,  providing  for  actions  upon  judgments  with' 
in  seven  years  after  their  rendition,  and  that 
"all  actions  upon  such  judgments  not  commenc- 
ed within  the  time  limited  by  this  act  shall  be 
forever  barred."  Judgment  54  P.  234,  9  N.  M. 
316,  affirmed.— Browne,  Manzanares  &  Co.  ▼• 
Chavez,  21  S.  Ct  514,  181  U.  S.  68,  45  L.  Ed. 
752. 

^=:»870.   Soire  f  aeiaa  to  revive  Jndsment. 

See  30   Cent    Dig.   Judgm.   88   1600,   1613-1640;    2g 
Cent  Dig.  Hue.  ft  W.  8  864. 

It  is  proper  to  render  judgment  of  ''fiat  ex* 
ecutio"  on  the  return  of  "Nihil"  to  two  succes- 
sive writs  of  scire  facias  on  the  original  judg^ 
ment.— Brown  v.  Wygant,  163  U.  S.  618,  16  &. 
Ct  1159,  41  L.  Ed.  284. 


Ihis  Diseat  ia  compiled  on  tlie  Xey-Nnmber  System.   For  explanation,  see  page  iii* 


JUDGMENT,  XX-XXn 


[Siip.Ct,Dls.— Page  1824] 


XX.  PAYMEKT,   SATISFACTION, 
MERGER,   AlTD   DISCHARGE. 

See  Accord  and  Satisfaction,  ^=»4. 

Discharge  by  bankruptcy,  see  Bankruptcy, 
423.  424,  433. 

Interest  on  default  or  delay  in  payment,  see 
Interest,  ^=:»38. 

Mandamus  to  compel  payment,  see  Mandamus, 
«=>111,  116. 

Payment  j^round  of  estoppel  to  appeal,  see  Ap- 
peal and  Error,  ^=:»158,  162. 

^=>883.   Set-olf  of  jndgineiits. 

See  80  Cent.  Dig.  Judgm.  S8  1669-1688. 

In  a  suit  in  Louisiana  by  a  nonresident,  to 
4snforce  the  lien  of  a  mortgage,  it  is  proper  to 
allow,  as  a  set-off  against  nis  claim,  judgments 
{rendered  against  him  in  another  state,  and  own- 
^  by  defendant— Mendenhall  v.  Hall,  134  U. 
,S.  559,  10  S.  Ct.  616,  33  L.  Ed.  1012. 

XXI.  ACTIONS   ON  JXJDGBIENT8. 

(A)  DOMESTIC  JUDGMENTS. 

^s»910.  Time  to  ane  and  limitatioiis* 

See  30  Cent.  Dig.  Judgm.  {{  1732-1737. 

Where  a  claim  against  heirs  is  based  on  a 
judgment  rendered  against  the  ancestor,  the 
statute  of  limitations  begins  to  run  from  the 
•time  the  judgment  is  actually  rendered,  and  the 
fact  that  it  is  rendered  nunc  pro  tunc  does  not 
$;ause  the  statute  to  begin  to  run  from  the 
Sate  as  of  which  it  is  rendered.— Borer  v.  Chap- 
man, 119  U.  S.  587,  7  S.  Ct.  342,  30  L.  Ed.  532, 
affirming  decree  (0.  0.)  Chapman  v.  Borer,  1  F, 
274. 

(B)  FOREIGN  JUDGMENTS. 

^=^934.  Time  to  sne  and  limitationfl* 

See  30  Cent.  Dig.  Judgm.  ii  1764,  1766-1768. 

A  stete  statute  (Rev.  St  Wis.  1858,  c.  138) 
limiting  actions  on  judgments  of  courts  of  the 
state  to  a  certain  time,  and  on  judgments  of 
courts  of  any  state  or  of  the  United  States  to 
a  shorter  time,  held  not  to  bar  an  action  on  a 
judgment  of  a  federal  court  within  the  state  by 
the  shorter  period  of  limitation.—Metcalf  ▼. 
City  of  Watertown,  153  U.  S.  671,  14  S.  Ct. 
947,  38  L.  Ed.  861. 

The  revival  of  a  judgment  by  scire  facias 
for  purposes  of  execution,  on  two  returns  of 
nihil,  operates  merely  to  keep  in  force  the 
locfiil  lien,  and  does  not  stop  the  running  of  lim- 
itation in  another  state,  where  the  defendant 
resides.— Owens  v.  McCloskey,  161  U.  &  642, 
16  S.  Ct.  603,  40  L.  Ed.  837. 

^S9937.  Pleadins. 

See  80  Cent.  Dig.  Judgm.  H  177S-1780i 

<s>939.  —  Plea  or  answer,  and  snbae- 
q^nent  pleadings. 

See  30  Gent  Dig.  Judgm.  SS  1776-1778. 

Defendant  having  admitted  his  submission 
to  the  jurisdiction  of  the  foreign  court,  allega- 
tions in  his  answer  that  the  judgment  was  enter- 
ed ''without  his  knowledge,  and  in  his  absence, 
and  without  any  hearing,"  and  that  he  was  not 
present  at  the  time  of  the  rendition  of  the  judg- 
ment, and  that  it  was  irregular  and  without 
evidence,  and  was  rendered  without  .any  hearing, 
being  consistent  with  the  hypothesis  that  defend- 
ant made  default  in  such  action,  constitute  no 
defense.— Ritchie  v.  McMullen,  159  U.  S.  235, 
16  S.  Ct.  171,  40  U  Ed.  133. 

If  the  answer  expressly  admits  that  "certain 
attorneys  entered  or  undertook  ,to  enter  the  ap 
pearance  of  this  defendant  in  said  action, 
without  alleging  that  such  attorneys  were  not 
authorized  to  enter  defendant's  appearance,  they 
will  be  taken  to  have  been  authorized  by  him  to 
do  so. — Id. 

An  averment  in  the  answer,  describing  a 
certain  defense  on  the  merits  as  the  one  "stat- 


ed in  defendant's  answer  in  said  original  action 
in  th^  province  of  untario,"  without  any  allega- 
tion that  defendant  appeared  or  answered  in 
that  court  under  compulsion,  or  for  any  purpose 
except  to  contest  his  personal  liability,  shows  a 
voluntary  submission  by  him  to  the  jurisdiction 
of  the  Canadian  court. — ^Id. 

In  an  action  on  a  foreign  judgment,  where 
the  petition  alleges  that  plaintiff  brought  in  a 
certain  court  of  Ontario,  as  a  "lawfully  consti- 
tuted court  of  record,  having  jurisdiction  over 
all  civil  matters"  in  that  province,  an  action  on 
a  contract  between  the  parties,  and  defendant 
admits  that  an  action  was  commenced  against 
him  in  that  province  for  the  general  purpose 
stated,  the  competency  of  the  court  must  be 
deemed  admitted. — Id, 

^=>941.  ETideace. 

See  30  Cent  Dig.  Judgm.  8§  1781-178S. 


*» 


— —  Preanmptioaa    aad    bnrdea 
of  i^roof. 

See  80  Cent.  Dig.  Judgm.  §  1781. 

The  burden  of  proof  is  on  the  plaintiffs, 
in  an  action  on  a  judgment  of  a  sister  state* 
where  the  answer  contains  a  general  denial, 
which,  under  the  local  procedure,  is  sufficient 
to  put  plaintiffs  upon  proof  of  every  fa<;t  es- 
sential in  establishing  the  cause  of  action,  to 
show  by  what  authority  the  court  of  sudi  other 
state  could  legally  enter  the  judgment  sued  up- 
on, which  was  one  in  personam  against  a  cor- 
poration, which,  according  to  the  complaint 
itself,  was  a  corporation  of  another  state,  and 
was  not  alleged  to  have  appeared  in  persoii, 
or  by  an  attorney  of  its  own  selection,  or  to 
have  been  personally  served  with  process  with« 
in  the  state.  Judgment  (19051  73  N.  E.  703. 
164  Ind.  321j  reversed.— Old  Wayne  Mut.  Life 
Ass'n  of  Indianapolis,  Indiana  y.  McDonough, 
27  S.  Ct  236,  204  U.  S.  8,  51  L.  Ed.  345. 

^=s>944.  — -  Weisht  and  aaffieieaoy. 

See  80  Cent  Dig.  Judgm.  S  1788. 

In  an  action  on  a  foreign  judgment  render- 
ed for  the  price  of  goods  sold,  a  contention  that 
part  of  the  plaintiffs'  claim  is  affected  by  one 
of  the  contracts  between  the  parties  having  been 
made  in  violation  of  the  United  States  revenue 
law,  requiring  goods  to  be  invoiced  at  their  ac- 
tual value,  cannot  be  sustained,  in  the  absence 
of  any  distinct  offer  to  prove  that  the  invoice 
value  of  any  of  the  goods  sold  by  the  plaintiffs 
to  the  defendants  was  agreed  between  them  to 
be,  or  was  in  fact,  lower  than  the  actual  mar- 
ket value  of  the  goods.— Hilton  v.  Guyot,  159  U. 
S.  113,  16  S.  Ct.  139,  40  L.  Ed.  95. 

Where  the  defendants  in  a  judgment  recov- 
ered in  France,  though  citizens  and  residents 
of  New  York  state,  and  having  their  principal 
place  of  business  in  the  city  of  New  York,  had  a 
storehouse  and  an  agent  in  Paris,  and  were  ac- 
customed to  purchase  large  quantities  of  goods 
there,  evidence  that  their  sole  object  in  appear- 
ing and  carrying  on  the  litigation  in  the  French 
court  was  to  prevent  property  in  their  store- 
house at  Paris,  belonging  to  them,  and  w^ithin 
.the  jurisdiction,  but  not  in  the  custody,  of  the 
French  court,  from  being  taken  in  satisfaction 
of  any  judgment  recovered  against  them,  does 
not  show  that  such  court  did  not  acquire  juria- 
diction  of  their  persons.— Id. 

XXa.  PLEADING  AKD  EVXDEHOE  OF 

JUDGIOBNT  AS   ESTOPPEIi   OB 

DEFENSE. 

See  Stipulations,  ^=s>S. 

Parol  or  extrinsic  evidence  to  contradict  op  vary 
in  general,  see  Evidence,  ^=»386w 

^=s>948.  Pleading:  In  gfeneral. 

See   80  Cent.  Dig.   Judgm.   SS  1787-1793;    89  Cent. 
Dig.  Plead.  SS  445^.  497. 

In  a  suit  bv  the  United  States  to  quiet  title 
to  lands  formerly  granted  to  a  railway  company. 
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^=>9b6 


and  now  alleged  to  have  been  forfeited  to  the 
government,  it  was  distinctly  alleged  in  the  bill, 
and  as  distinctly  denied  by  defendant,  that  cer- 
tain maps  filed  by  the  railroad  company  suflB- 
ciently  designated  the  line  of  .the  road.  Subse- 
quently it  was  decided  in  another  suit  between 
tiie  same  parties,  and  involving  other  lands  ap- 
pertaining to  the  same  line  of  road,  that  these 
maps  were  suflBcient  as  maps  of  definite  loca- 
tion. Thereupon  defendant  amended  its  plead- 
ings by  inserting  averments  that  the  location  by 
the  railroad  company  "never  was  or  became  an 
actual  or  definite  location,"  but  was  only  "an 
attempted  or  pretended  designation  of  a  general 
route,"  etc.,  and  was  "a  colorable  and  fraudu- 
lent location  or  designation  of  an  unauthorized 
and  impracticable  line."  Heldj  that  these 
amendments  were  unnecessary,  since  the  defend- 
ant, under  its  original  answer  (if  not  estopped 
by  the  former  judgment),  could  have  introduced 
any  evidence  tending  to  show  want  of  any  valid 
d^nite  location,  and  that  the  maps  in  question 
were  accepted  only  as  indicating  the  general 
route;  hence  the  making  of  these  amendments 
did  not  render  it  necessary,  under  Equity  Rule 
45,  for  the  government  to  amend  its  bill  by  spe- 
cially pleading  the  former  adjudication  as  an  es- 
toppel in  order  to  avail  itself  thereof.— South- 
em  Pftc.  B.  Co.  V.  United  States.  18  S.  Ct.  18, 
168  U.  S.  1,  42  L.  Ed.  355,  affirmmg  decree 
United  States  v.  Southern  Pac.  R.  Cto.  (C.  C.) 
46  F.  683. 

A  judgment  rendered  by  a  state  court 
against  plaintiff  in  an  action  of  equitable  eject- 
ment, sustaining  a  defense  based  on  tide  obtain- 
ed through  sales  under  mortgages,  was  not  with- 
out jnrisdiction  because  the  plaintiff  had  obtain- 
ed a  prior  decree  in  a  f^eral  court  against  one 
of  the  ejectment  defendants  before  the  defense 
tustained  by  the  state  court  had  arisen,  when 
this  decree  was  not  set-up  in  the  state  court  as 
a  bar.  Decree  90  P.  690,  33  C.  C.  A.  236,  af- 
firmed.—Bryar  V.  Campbell,  20  S.  Ct.  794,  177 
U.  S.  649,  44  Ia  Ed.  926. 

^»949.  Allegations,  admissions,  and  de- 


8m  »  Cent.  Dig.  Judgm.  {{  1794-1808. 

To  an  action  brought  in  Nevada  upon  the 
official  bond  of  a  superintendent  of  Indian  af- 
fairs for  about  $6,0(H)  allegred  to  have  been  re- 
ceived prior  to  November  18,  1869,  and  remain- 
ing unaccounted  for,  and  for  interest  from  that 
date,  defendant  pleaded  a  judgment  in  his  favor 
in  a  former  action,  brought  in  1871,  upon  the 
same  bond,  to  recover  about  $15,000.  •  Held,  that 
the  answer  showed  a  good  defense  when  '  liber- 
aDy  construed,"  as  ple$idings  are  required  to  be, 
by  Gen.  St.  Nev.  1885,  |  3092,  although  it  did 
not  expressly  allege  that  the  amount  sought  to 
be  recovered  in  the  action  was  a  part  of  the 
amount  sought  to  be  recovered  in  the  prior  ac- 
tion.—United  States  V.  Parker,  120  U.  S.  89,  7 
S.  Ct  454,  30  U  Ed.  601. 

^9951.   Evidenee  as  to  Judgment  in  gen* 


Bee  »  Cent.  Dig.  Judgm.  {{  1806-1812. 

The  condusiveneas  of  a  decree  in  regard  to 
the  title  to  land,  based  on  a  disclaimer  filed  in 
the  case,  cannot  be  affected  by  an  unsworn 
statement,  made  by  one  of  the  parties  thereto 
in  a  bin  "subsequently  filed  by  him,  though  not 
signed  by  him,  that  the  attorney  making  the 
disclaimer  acted  without  authority.— Dunham 
V.  Jones,  159  U.  S.  584, 16  S.  Ct  108,  40  L.  Ed. 
267. 

^=9952.  Jfud^paiemt    as    evidenee    thongli 
not   pleaded. 

Bee  30  Cent  Dig.  Judgm.  i  1806. 

Where  a  second  suit  between  the  same  par- 
ties involves  a  different  cause  of  action,  which 
depends,  however,  -upon  the  existence  or  nonex- 
istence of  a  fact  in  issue,  directly  adjudicated 


f  in  the  first  suif^  lii^  judgnaent  in  that  suit  is 
not  an  absolute  bar,  but  is  only  evidence  upon 
the  issue  as  to  the  existence  of  that  fact,  and 
hence  may  be  introduced  without  being  special- 
ly pleaded  as  an  estoppel.— Southern  Pac.  R. 
Co.  V.  United  States,  18  S.  Ot.  18,  168  U.  S.  I, 
42  L.  Ed.  855,  affirming  decree  United  States  v. 
Southern  Pac.  R.  Co.  (C.  C.)  46  F.  683. 

If  a  former  judgment  between  the  same 
parties^  which  has  not  been  specially  pleaded,  is 
admissible  in  evidence  at  all,  it  is  as  conclusive 
of  the  matters  put  in  issue,  and  actually  deter- 
mined by  it,  as  if  it  were  specially  pleaded  as  an 
estoppel.— Id. 

An  act  of  congress  submitted  to  the  court 
of  claims  certain  claims  for  the  additional  cost 
incurred  in  the  construction  of  two  vessels 
caused  by  changes  required  by  the  government 
which  ddayed  the-  completion  of  the  work  be- 
yond the  contract  term.  Held^  that  a  judgment 
of  the  court  of  claims,  from  which  no  appeal 
was  taken,  in  a  suit  to  recover  the  additional 
compensation  for  the  construction  of  due  ves- 
sel, could  not  be  taken  as  res  judicata  as  to  a 
question  of  the  construction  of  the  act,  in  a  sub- 
sequent suit  to  recover'  the  additional  compensa- 
tion for  the  construction  of  the  other  vessel, 
where  such  judgment  was  neither  pleaded  nor 
proved,  but  merely  introduced  in  the  record  on 
appeal  by  stipulation  of  counsel. — United  States 
V.  Bliss,  19  S.  Ct.  216,  172  U.  S.  321.  43  L.  Ed. 
463. 

^=:»956.  Evidenee  as  to  identity  of  isanea 
or  matters  decided. 

See  SO  Cent  Dig.  Judgm.  IS  1822-1826. 

A  decree  absolute  on  its  face,  and  purport- 
ing to  adjudicate  the  merits  of  the  controversy, 
bars  further  litigation  of  the  same  subject  be- 
tween the  same  parties,  and  cannot  be  shown  by 
evidence  dehors  the  record  to  have  been  intend- 
ed as  a  dismissal  without  prejudice. — ^Lyon  v. 
Perin  &  Qaff  Mfg.  Co.,  125  U.  S.  698,  8  S.  Ct. 
1024,  31  L.  Ed.  839. 

In  determining  what  was  in  fact  decided, 
findings  of  fact  filed  by  the  court  are  not  to  be 
ignored,  even  though  the  state  statutes  do  not 
provide  for  such  finding.  On  the  contrary,  the 
findings,  if  not  conclusive  as  against  all  testi- 
mony, are  at  least  to  be  regarded  as  very  persua- 
sive evidence  of  what  the  court  did  decide. — 
Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157 
U.  S.  683,  15  S.  Ct.  733,  39  L.  Bd.  859,  revers- 
ing judgment  61  F,  557,  9  C.  C.  A.  613. 

When  it  appears  that  the  petition  in  the 
former  suit  was  dismissed  upon  an  opinion  filed 
and  certain  findings  of  fact,  it  will  be  presumed, 
in  the  absence  of  the  record  in  such  case,  that 
the  dismissal  was  upon  the  merits,  and  that  it 
covered  every  question  p.ut  in  issue  by  the  plead- 
ings, including  the  validity  of  the  patent  sued 
on.— Hubbell  v.  United  States,  18  S.  Ct.  828, 
171  U.  S.  203,  43  L.  Ed.  136. 

The  effect  as  res  judicata  of  a  decree  in  a 
case  in  which  the  validity  of  certain  releases 
was  put  in  issue  by  the  pleadings,  and  in  which 
no  judgment  could  properly  have  been  rendered 
witnout  a  determination  of  that  question,  can- 
not be  limited  by  the  oral  testimony  of  the  trial 
judge,  some  six  years  after  his  decision,  "to  the 
effect  that,  in  deciding  the  case,  he  did  not  con- 
sider the  validity  of  the  releases.  Decree  (C. 
C.)  The  Fayerweather  Will  Cased,  118  F.  943, 
aflirmed.— Fayerweather  v.  Ritch,  25  S.  Ct.  58, 
195  U.  S.  276,  49  U  Ed.  193. 

In  the  absence  of  the  record  of  an  ad- 
verse suit,  there  is  no  presumption  that  sub- 
terranean rights  under  lode  mining  locations 
were  therein  considered  and  determined.  Judg- 
ment, United  States  Min.  Co.  v.  Lawson  (1904) 
134  F.  760,  67  C.  C.  A.  587,  affirmed.— Lawson 
V.  United  States  Min.  Co.,  28  S.  Ct.  15,  207 
U.  S.  1,  52  L.  Ed.  65. 
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JUDICIAL  DISCRETION. 

Sm  cross  references  under  Discretion  of  Goti|rt 

JUDICIAL  LEGISLATION. 

Encroachment  by  courts  on  legislative  functions, 
see  Constitutional  Law,  ^s>70. 

JUDICIAL  MORTGAGE. 

See  Judgment,  «s>76ft-79Si 


JUDICIAL  NOTICE. 

In  civil  actions,  see  Evidence,  ^s>&-51. 
In   criminal   prosecutions,    see   Criminal 
«s>304. 

JUDICIAL  POWER. 

See  Constitutional  Law,  ^s»67-76. 


JUDICIAL   SALES. 

Scope-Note. 

[INCLUDES  sales  under  orders  or  judgments  of  courts  in  general;  manner,  condoct. 
validity,  and  effect  of  such  sales ;  confirming  or  vacating,  setting  aside,  etc.,  the  sale,  and 
resale;  conveyances  to  purdiasers,  and  title,  ri^ts,  and  liabilities  of  purchasers  at  such 
sales;  and  redemption  therefrom. 

CPor  r«lat«d  matUra  under  other  topics,  see  cross-references  after  analysis.] 

Analysis.  > 

«s>10.  Time. 
11.  Notice. 

17.  Persons  who  may  purchase. 

18.  Bids. 

19.  In  general. 

20.  Acceptance  or  rejection. 

21.  Payment  of  bid. 

23.  Purchase  by  creditor. 

24.  Failure  to  comply  with  bid. 

26.  Resale. 

27.  Liabilities  of  bidders. 

28.  Summary  proceedings  to  compel  payment 

81.  Cpnfirmation. 

32.  Persons  who  may  question  validity. 

33.  Ratification  of  invalid  sale. 

34.  Opening  or  vacating. 

36.  — ^  Grounds  in  general. 

39.  Inadequacy  of  price. 

40.  Inadequacy  of  price  in  connection  with  other  objections. 

41.  Advance  on  bid. 

49.  Title  and  rights  of  purchasers. 

60.  In  general. 

63.  Defects  or  irregularities  in  judgment,  decree,  order,  or  sale. 


Cross-References, 


See- 
Attachment,  ^s»194-202. 
Bankruptcy,  «=»117,  256-270. 
Constitutional  Law,  ^s»284. 
Execution,  «s»219-^306. 
Executors  and  Administrators,  ^s»346-880. 
Exemptions. 

Guardian  and  Ward,  ^s>76-112. 
Homestead. 
Indians,  ^s>20. 


See~— 

Infants,  ^=986-39. 

Mandamus,  ^=958. 

Mortgages,  ^=:»506--554. 

Municipal  Corporations,  C=»573-579. 

Receivers,  es»132-146. 

Taxation,  «=»616-e87. 
Breach  of  oral  agreements  as  creating  construc- 
tive trust,  see  Trusts,  ^=»100. 


^s»10.  Time. 

See  SI  Cent.  Dig.  Jufl.  S.  I  S4. 

On  the  expiration  of  a  mining  company's 
charter  a  party  of  the  stockholders  desired  to 
organize  a  new  ^company,  while  another  party 


desired  a  sale  of  the  mine  and  a  division  of  the 
proceeds.  The  controversy  was  carried  to  the 
courts,  and  after  seven  years'  litigation  an  order 
of  sale  was  affirmed  hy  the  United  States  su- 
preme court.     The  date  of  sale  was  fixed  at 
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about  nine  months  thereafter,  hut  was  twice 
postponed,  and  the  sale  was  finally  made  more 
than  a  year  after  the  affirmance,  and  after  am- 
ple advertisement.  Held,  that  there  could  he 
no  pretense  of  undue  haste. — Pewabic  Min. 
Co.  T.  Mason,  145  U.  S.  349,  12  S.  Ct  887,  86 
L.  Ed.  732. 

On  the  expiration  of  a  mining  company's 
charter  a  party  of  the  stockholders  desired  to 
organize  a  new  company,  while  another  party 
desired  a  sale  of  the  mine  and  a  division  of  the 
proceeds.  The  purpose  of  the  complaining  par- 
ty was  to  convey  the  mine  to  their  proposed 
new  corporation  for  $50,000, 'and  the  decrees 
ordering  the  sale  contained  the  provision  that 
no  sale  should  be  made  for  less  than  f  50,000  in 
excess  of  the  company's  debts  at  the  time  of  the 
sale,  and  al«o  directed  that  the  cause  should  be 
referred  to  a  master  to  report  upon  the  amount 
of  assets  and  debts  before  makine  the  sale. 
UeUl,  that  the  purpose  of  the  reference  was 
merely  to  ascertam  the  debts  in  order  to  fix  the 
upset  price,  and,  it  appearing  that  all  the  debts 
dne  u^  to  the  expiration  of  the  charter  had  been 
paid,  it  was  not  necessary  to  delay  the  report 
and  sale  until  various  claims  arising  afterwards, 
and  which  were  in  course  of  litigation,  were 
determined.  The  sale  having  been  made  for 
an  amount  far  in  excess  of  $50,000  above  all 
pending  claims,  no  complaint  could  be  made  on 
this  ground.— Id. 

^3»11.  Hotiee. 

See  31  Cent.  Dig.  Jud.  8.  8I  2S^. 

On  the  expiration  of  a  mining  company's 
charter,  a  party  of  the  stockholders  desired  to 
organize  a  new  company,  while  another  party 
desired  a  sale  of  the  mine  and  a  division  of  the 
proceeds.  The  controversy  was  carried  to  the 
courts,  and  after  seven  years'  litigation  an  or- 
der of  sale  was  affirmed  by  the  United  States 
supreme  court.  The  date  of  sale  was  fixed  at 
about  nine  months  thereafter,  but  was  twice 
postponed,  and  the  sale  was  finally  made  more 
than  a  year  after  the  affirmance,  and  after  am- 
ple advertisement.  Held,  that  there  could  be 
no  pretense  of  lack  of  personal  and  general  no- 
tice.—Pewabic  Min.  Go.  V.  Mason,  145  U.  S. 
349,  12  S.  Ct  887,  36  L.  Ed.  732. 

C=>17.  Persoiu  irho  atay  purehaso. 

See  SI  Cent.  Dig.  Jud.  8.  |  40. 

A  sale  by  a  special  master  under  the  direc- 
tion of  a  court  of  chancery  of  corporate  prop- 
erty in  the  course  of  litigation  between  stock- 
holders is  not  a  sale  by  either  of  the  parties  to 
the  litigation,  and  they  stand  in  no  such  fidu- 
ciary relation  to  the  property  as  will  prevent 
them  from  beccwning  purchasers  either  for  them- 
selves or  others.-^rewabic  Min.  Co.  v.  Mason, 
145  U.  S.  349,  12  S.  Ct.  887,  36  L.  Ed.  732. 

On  the  expiration  of  a  mining  company's 
charter  a  party  of  the  stockholders  desired  to 
organize  a  new  company,  while  another  party 
desired  a  sale  of  the  mine  and  a  division  of  the 
proceeds.  The  controversy  was  carried  to  the 
courts,  and  a  sale  was  adjudged.  Held,  that 
the  facts  that  the  parties  who  advocated  the 
sale  were  acting  in  the  interest  of  a  company 
owning  an  adjacent  mine,  and  that  they  finally 
purdiased  the  property  and  conveyed  to  it,  con- 
stituted no  objection  to  the  sale,  especially  when 
their  adversaries  had  full  knowledge  of  their 
purposes.— Id. 

4=>1&  Bids. 

Ses  U  Cent  Dig.  Jud.  S.  IS  41-48. 

^=>19.  — -»  In  seneral. 

See  31  Cent.  Dig.  Jud.  S.  IS  41-43,  46,  41 

Where  a  decree  required  that  a  judicial  sale 
should  be  made  for  cash  on  the  day  of  the  sale, 
payment  in  cash  on  that  day  is  a  condition  prece- 
dent 'to    the    right    of    the    purchaser    to    de- 
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tmand  a  confirmation.— Camden  y.-Mayhew,  129 
U.  S.  73,  9  S.  Ct.  246,  32  L.  Ed.  608.  affirming 
C.  O.)  Mayhew  ▼.  West  Virginia  OU  &  Oil  Land 
^o.,  24  F.  205. 

^=»20.  — *-  Aoceptanee  or  rajeotlon. 

See  81  Cent  Dig.  Jud.  S.  S  44. 

The  acceptance  or  rejection  of  a  bid  at  a 
sale  under  a  chancery  decree  is  within  the  sound 
discretion  of  the  court,  to  be  exercised  with  due 
regard  to  the  special  circumstances  of  the  case. 
—Camden  v.  Mayhew,  129  U.  S.  73,  9  S.  Ct. 
246,  32  L.  Ed.  608,  affirming  (C.  C.)  Mayhew 
V.  West  Virginia  Oil  &  OU  Land  Co.,  24  F. 
265. 

C=»21.  Payment  of  bid. 

See  81  Cent.  Dig.  Jud.  8.  Sfi  47.  48. 

^s>23.  PvrehMie  by  orodltor. 

See  81  Cent.  Dig.  Jud.  S.  i  48. 

Where  a  judicial  sale  is  directed  to  be  for 
cash,  and  the  property  is  purchased  by  a  trustee 
of  part  of  the  creditors,  the  court  is  not  bound 
to  depart  from  the  terms  of  the  sale  and  apply 
their  claims  in  payment  of  the  purchase  money. 
—Camden  v.  Mayhew,  129  U.  S.  73,  9  S.  Ct.  246, 
32  L.  Ed.  608,  affirming  (C.  C.)  Mayhew  v.  West 
Virginia  OU  &  Oil  l^nd  Co.,  24  F.  205. 

^=924.   Failnre  to  comply  witb  bid. 

See  31  Cent  Dig.  Jud.  S.  fiS  49-58,  87-99. 

^=s>26.  — -»  Resale. 

See  31  Cent  Dig.  Jud.  S.  99  60,  81,  88. 

Where  the  bidder  at  a  judicial  sale  refuses 
to  pay  the  amount  of  his  bid,  the  court  may, 
without  confirming  the  sale  bjr  a  formal  rule, 
order  a  resale  at  his  risk  both  in  respect  to  the 
expenses  of  the  resale  and  any  deficiency  re- 
sulting therefrom. — Camden  v.  Mayhew,  129 
U.  S.  73.  9  S.  Ct.  246,  32  L.  Ed.  608,  affirming 
(C.  Cl  Mayhew  v.  West  Virginia  OU  &  OU 
Land  Co.,  24  F.  205. 


> 


IiiabiUties  of  bidders. 

See  81  Cent  Dig.  Jud.  8.  99  52,  54,  97-99. 

At  a  sale  under  order  of  court  for  the  bener 
fit  of  creditors,  the  sale  to  be  for  *'cash  in 
band,'*  C.*s  bid  was  accepted,  but,  instead  of 
paying  cash,  he  offered  a  contract  .between  him- 
self and  certain  of  the  creditors,  whereby  h« 
was  to  buy  the  land,  apply  their  claims  in  pay- 
ment of  the  price,  and  hold  the  land  as  trustee. 
The  sale  was  reported,  and  the  court  offered  to 
confirm  it,  provided  C.  would  pay  the  amount 
of  his  bid  in  cash.  This  he  refused  to  do,  tfir 
lying  upon  his  contract  with  the  creditors, 
whereupon  the  court  ordered  a  resale,  and  snb* 
sequently  entered  a  decree  against  C.  for  the 
deficiencT  between  his  bid  and  the  proceeds  of 
the  resale,  and  for  the  extra  costs.  Held,  that 
a  formal  confirmation  of  the  sale  to  C.  was  not 
necessary  in  order  to  fix  his  liability  for  the 
deficiency.— Camden  v.  Mayhew,  129  U.  S.  73. 
9  S.  Ct  246,  32  L.  Ed.  608,  affirming  Mayhew 
V.  West  Virginia  OU  &  OU  Land  Co.  (C.  O.)  24 
F.  205. 

It  is  not  necessary  that  a  judicial  sale 
should  have  been  confirmed  in  order  to  render 
a  purchaser  liable  for  a  deficiency  arising  on  a 
resale  because  of  his  failure  to  comply  with 
his  bid.— Id. 

^=928.  — -  Snnunary      proooedinKS       to 
eoanpel  payment. 

See  81  Cent  Dig.  Jud.  S.  9  66. 

Where  a  purchaser  at  judicial  sale  refuses 
without  cause  to  make  his  bid  good,  he  may 
be  compelled  to  do  so  by  an  attachment  issuing 
from  tne  court  under  whose  decree  the  sale 
was  had.— Camden  v.  Mayhew,  129  U.  S.  73,  9 
S.  Ct.  246,  32  L.   Ed.  608,   affirming  (C.   C.) 
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Mayhew  ▼.  West  Virginia  Oil  ft  Oil  Laud  Co., 
24  F.  205. 

^=»31.   Confirmation. 

See  81  Cent.  Dig.  Jud.  S.  SS  59-67. 

On  the  filing  of  a  master's  r^ort  of  a  sale 
it  is  proper  to  enter  an  order  that,  unless  cause 
to  the  contrary  is  shown  within  ^ght  days,  the 
sale  will  he  confirmed.— Pewahic  Min.  Co.  v. 
Mason,  145  U.  S.  849,  12  S.  Ct  887,  36  L.  Ed. 
732. 

Where,  on  the  filing  of  a  master's  report  of 
a  sale,  an  order  was  entered  on  February  7th 
that,  unless  cause  to  the  contrary  was  snon^ 
within  eight  days,  the  sale  would  oe  confirmed, 
and  exceptions  were  filed  on  February  13th,  and 
heard  after  due  notice  on  March  2d,  at  which 
time  the  sale  was  confirmed,  no  objection  could 
be  made  on  the  ground  of  undue  haste. — ^Id. 

General  equity  rule  83,  allowing  one  month 
for  filing  exceptions  to  a  master's  report,  ap- 
plies only  to  matters  heard  and  determined  by 
the  master,  and  not  to  a  report  of  a  sale  under 
direction  of  the  court.— Id. 

C=»32.  Persons  irlio  n&aj  q.neatlon  Talid* 
lij. 

See  81  Cent.  Dig.  Jud.  S.  i  69. 

A'  railway  company  and  its  receiver  did 
not,  by  building,  outside  its  right  of  way  through 
the  Indian  Territory,  lose  the  right  to  assert 
that  a  sheriff's  sale  to  enforce  a  forfeiture  to  the 
Choctaw  Nation,  so  incurred,  was  invalid  be- 
cause made  on  credit,  in  clear  violation  of  the 
Choctaw  law  of  October  30,  1838»  under  which 
the  sheriff  assumed  to  sell.  Decree  (1905)  138 
F.  394,  70  C.  C.  A.  534.  affirmed.— Walker  v. 
McLoud,  27  S.  Ct  293,  204  U.  S.  302,  51  L.  Ed. 
495. 

«s»33.  Ratifioation  of  InTalld  aale^ 

See  81  Cent  Di&  Jud.  S.  i  70. 

Ratification  by  the  general  council  of  the 
Choctaw  Nation  of  a  sheriff's  sale  to  enforce  a 
forfeiture  incurred  by  a  railway  company  by 
reason  of  its  erection  of  buildings  outside  its 
right  of  way  through  the  Indian  Territory,  which 
sale,  because  made  on  credit,  was  a  clear  viola- 
tion of  the  law  under  which  the  sheriff  assume^ 
to  sell,  was  not  accomi>lished  by  subsequent  leg- 
islation which  appropriates  money  to  defend  the 
Nation  in  all  suits  in  any  manner  relative  to 
the  full  and  complete  execution  of  the  laws  of 
the  Choctaw  Nation  by  the  sheriffs  of  each  and 
every  county  in  the  confiscation  of  the  property 
of  nonciti^^ns  who  are  now  occupying  lands  or 
buildings,  or  who  may  hereafter  occupy,  not  in 
conformity  to  the  laws  of  the  Choctaw  Nation." 
Decree  (1905)  138  F.  394,  70  C.  C.  A.  534,  af- 
firmed.—Walker  V.  McLoud,  27  S.  Ct  293,  204 
U.  S.  302,  51  L.  Ed.  495. 

^=»34.   Openlns  or  Tacatlns. 

See  31  Cent  Dig.  Jud.  S.  S|  72-82,  84. 

^=935.  ._  Gronnds  In  s^neraL 

See  81  Cent  Dig.  Jud.  S.  {{  72,  78. 

Mere  informalities  or  irregularities  in  a  ju- 
dicial sale  are  not  sufficient  ground  for  setting 
it  aside.— Nalle  v.  Young,  160  U.  S.  624,  16  S. 
Ct  420,  40  L.  Ed.  560. 


—  Inadequacy  of  price. 

See  31  Cent  Dig.  Jud.  S.  I  77. 

Where  a  sale  has  been  made  after  prolong- 
ed litigation  it  will  not  be  set  aside  on  the 
ground  that  it  was  ordered  at  a  time  of  financial 
depression  in  the  particular  industry,  when  it 
appears  that  it  was  once  postponed  on  this 
ground  at  the  instance  of  the  complaining  party, 
and  there  are  controverting  affidavits  which  ren- 
der the  fact  of  depression  doubtful. — Pcwabic 
Min.  Co.  V.  Mason,  145  U.  S.  849,  12  S.  Ct 
887,  36  L.-  Ed.  732. 


Inadequacy  of  price  im  eon* 
nectlon  "with  otlier  objections. 

See  81  Cent.  Dig.  Jud.  S.  S  78. 

While  mere  inadequacy  of  price  is  not  suflS- 
cient  of  itself  to  set  aside  a  judicial  sale,  yet 
where  the  inadequacy  is  gross^  slight  additional 
circumstances  only  are  required  to  authorize 
setting  it  aside ;  and  where  defendant,  by  casu- 
alty or  misfortune,  has  been  prevented  from 
appearing  in  the  action,  and  preventing  a  sacri- 
fice of  tne  ■  property,  it  should  be  set  aside.— 
Schroeder  v.  Toung,  161  U.  S.  334,  16  S.  Ot. 
512,  40  L.  Ed.  721. 


— —  Advance  on  bid* 

See  31  Gent  Dig.  Jud.  S.  i  79. 

A  master's  sale  of  a  mine  having  been  set  for 
Saturday,  Januarv  24th,  the  master  received,  on 
the  night  of  the  2od,  a  telegram  froin  a  stranger 
in  a  distant  city,  requesting  a  postponement, 
at  his  expense,  saying  that  he  was  a  large 
stockholder ;  that  he  had  but  just  received  no- 
tice of  the  sale,  and  wished  to  bid,  but  was 
a  Jew,  and  could  do  no  business  on  Saturday. 
The  mine  was  sold  for  $710,000.  and  two  da3rs 
later  the  stranger  telegraphed  ofifering  $720,000. 
The  sale  was  confirmed  on  March  2d,  and  on 
the  following  day  the  stranger  filed  an  inter- 
vening petition  to  set  it  aside,  setting  up  these 
facts,  offering  to  pay  the  expenses  ot  a  resale* 
and  to  bid  $900,000.  Held,  that  the  master 
properly  ignored  the  telegrams;  that  it  was 
the  stranger's  duty  to  intervene  before  con- 
firmatioii;  and  that,  as  the  selling  price  was 
not  grossly  inadequate,  the  sale  shotud  not  be 
set  aside.— Pewabic  Min.  Co.  v.  Mason,  145  U. 
S.  349,  12  S.  Ct  887,  86  L.  Ed.  732. 

^S949.  Titlci  and  rigbts  of  pnrcbaserfl* 

See  81  Cent  Dig.  Jud.  S.  Si  90-110. 

^:»50.  — -»  In  seneral. 

See  81  Cent  Dig.  Jud.  S.  88  90-9i,  M. 

Where  one  who  buys  land,  which  Is  subject 
to  a  mortgage,  at  a  probate  sale  under  an  order 
directing  it  to  be  sold  "clear  and  discharged  of 
all  liens,"  pays  only  the  amount  of  his  bid  in 
excess  of  the  mortgage,  and  accepts  a  deed,  recit- 
ing that  fact,  he  is  estopped  from  denying  that 
he  took  title  subject  to  the  mortgage,  on  the 
ground  that  it  is  provided  by  statute  (Act  Pa» 
April  18,  1853;  2  Brightly's  Purd.  Dig.  [10th 
Ed.]  p.  1242,  §  5)  that  at  "public  sale  the  prem- 
ises sold  shall  be  discharged  from  all  liens.'*-^< 
Gibson  v.  Lyon,  116  U.  S.  439,  6  S.  Ot  129,  2» 
L.  Ed.  440. 

^:»53*  — —  Defects    or   irregnlaritiea   in. 
judgment,  decree,  order,  or  sale» 

See  81  Cent   Dig.   Jud.    S.   88  104-107. 

Technical  objections  to  the  regularity  of  a 
judicial  sale  had  during  the  Spanish  control  of 
Florida  will  not  be  permitted  to  defeat  the 
operation  of  the  sale  and  the  conveyance  there- 
under to  pass  title — especially  where  a  sale  of 
the  lands  has  been  made  under  the  title  under* 
taken  to  be  passed  bv  the  proceedings,  and  this 
sale  has  subsequently  been  held  sufficient  to 
convey  the  title  by  the  commissioners  appointed 
under  Act  Cong.  May  8,  1822,  c.  129,  3  Stat 
709,  for  ascertaining  titles  to  lands  within  the 
territory  of  Florida.  Judgment,  121  F.  1020, 
56  C.  C.  A.  6S2,  affirmed.— McGuire  v.  Blount. 
26  S.  Ct.  1,  199  U.  S.  142,  50  L.  Ed.  126. 

Purchasers  at  a  judicial  sale  intended  to 
dispose  of  the  entire  beneficial  interest  of  the 
judgment  debtor  in  certain  land  leased  for  90 
years  with  a  renewal  forever  on  payment  of  the 
price  were  owners  in  equity  of  his  reversionary 
interest,  where  the  deeds  fail  to  convey  what 
was  intended  because  they  denominated  the  in- 
terest sold  as  ground  rents.— Camp  v.  Boyd,  33 
S.  Ct.  785,  229  L\  S.  530.  57  L.  Ed.  1317,  af- 
firming  decree  35  App.  D.  C.  150. 
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JURY 


JUNK  DEALERS. 

Ckmstitational  guaranty  of  liberty  to  contract, 

see  Constitutional  Law,  ^3>89. 
Equal  protection    of  laws,   see    Constitutional 

Law,  ^=:>240. 
Priyilegea    and   immunities,   see   Constitutional 

Law,  ^s»206. 

JURISDICTION. 

For  jurisdiction  of  i>articular  persons,  property 
or  proceedings,  see  Courts  and  cross-refer- 
ences under  that  topic. 

Acquisition  by  appearance,  see  Appearance,  ^=s> 
1&-10. 

Amount  or  value  in  controversy,  see — 
Appeal  and  Error,  ^=:»45-66. 
Removal  of  XUauses,  ^=»71-76. 

Board  of  General  Appraisers,  see  Customs  Du- 
ties, ^s»84. 

Necessitv  that  jurisdicticMi  appear  of  record,  see 
Appeal  and  EJrror,  ^=»493. 

Objections  to  Jurisdiction  j^round  for  abatement, 
see  Appeal  and  Error,  ^=9948. 


Of  lower  court  requisite  to  Jurisdiction  of  aiH 
pellate  court,  see  Appeal  and  Error,  id=»20. 

Pleading  jurisdiction,  see  Equity,  ^=:»136. 

Presumptions   as   to  jurisdiction  on  appeal  or 
writ  of  error,  see- 
Appeal  and  Error,  ^=s>911. 
Criminal  LaWj  ^=»1144. 

Removal  of  actions  from  state  court  to  United 
States  court,  see  Removal  of  Causes. 

Review  of  questions  of  jurisdiction,  see  Appeal 
and  Error,  id=s>185,  1166. 

Special  or  local  laws,  see  Statutes,  id=»98. 

To  determine  validity  of  exercise  of  power  of 
eminent  domain,  see  Eminent  Domain,  ^=:»66. 

Transfer  of  jurisdiction  on  appeal  or  other  pro- 
ceding  for  review,  see  Appeal  and  Error, 
^=^455. 

United  States  Commissioner,  see  United  States 
Commissioners,  ^=»7. 

Want  or  excess  of  jurisdiction. 
Appeal  and  Error,  ^=:»782. 
Dismissal  and  Nonsuit,  4^66w 
Habeas  Corpus,  ^==>27. 
Judgment,  <d»488-499,  818. 
Prohibition,  «s»10. 


JURY. 

Scope-Note. 

[INCLUDES  bodiefi  of  persons  sworn  to  Inquire  Into  and  determine  matters  of  fact  In 
judicial  proceedings,  more  particularly  petit  Juries  or  trial  Juries,  selected  and  sworn  to 
try  Issues  of  fact,  in  civil  or  criminal  proceedings,  on  the  evidence  presented ;  nature  and 
constitution  of  different  kinds  of  Juries;  qualifications,  exemption,  selection,  summoning 
aad  compensation  of  Jurors  in  general;  competency  of  Jurors,  and  challenges  and  trial 
thereof;  impaneling  and  swearing  Jury  for  trial  of  particular  cause;  and  right  to  trial  by 
Jury  and  waiver  thereof  in  general. 

[For  related  matters  under  other  topics,  see  cross- references  after  analysis.^ 


Analysis, 

L  Nature  arid  Constitution  of  Juries. 

^=»4.  Number  of  jurors. 
6.  Special  or  struck  juries. 

II.  Right  to  Trial  by  Jury. 

«=»9.  Nature  and  scope  in  general. 

11.  Courts  in  which  trial  by  jury  is  required. 

12.  Nature  of  cause  of  action  or  issue  in  general. 

13.  Legal  or  equitable  actions  or  issues. 

14.  Particular  actions  or  proceedings. 

19.  Civil  proceedings  other  than  actions. 

20.  Criminal  prosecutions. 

21.  Offenses  in  general. 

23.  Violations  of  municipal  ordinances. 

25.  Demand  for  jury. 

27.  Waiver  of  right. 

28.  In  civil  cases. 

29.  In  criminal  cases. 

30.  Denial  or  infringement  of  right. 

31.  In  general. 

32.  Number  of  jurors. 

33.  Constitution  and  selection  of  jury. 

^34.  Restriction  or  invasion  of  functions  of  jury. 
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II.  Right  to  Trial  by  Jury— Continued. 

«=»  35.  — ;—  Effect  of  provision  for  other  remedy. 

37.  Re-examination  or  other  review  of  questions  of  fact  tried  by 

jury. 

III.  Qualifications  of  Jurors  and  Exemptions* 

IV.  Summoning,  Attendance,  Discharge,  and  Compensation. 

^s»58.  Constitutional  and  statutory  provisions. 
67.  Summoning  jurors. 
70.  Special  venire  or  panel. 
•  72.  Talesmen  or  additional  jurors. 

V.  Competency  of  Jurors,  Challenges,  and  Objections. 
«=»  83.  Competency  for  trial  of  issues  in  general. 
85.  Discretion  of  court 
98.  Formation  and  expression  of  opinion  as  to  cause. 

103.  Influence  of  opinion  on  verdict. 

104.  Personal  opinions  and  conscientious  scruples. 

105.  Subject-matter  of  cause. 

108.  Punishment  prescribed  for  offense. 

110.  Waiver  of  right  to  object  or  challenge. 

122.  L^quiring  juror  to  stand  aside. 

124.  Challenges  for  cause. 

131.  Examination  of  juror. 

133.  Trial  and  determination. 

134.  Peremptory  challenges. 
136.  Number. 

139.  Making  and  sufficiency. 

VI.  Impaneling  for  Trial  and  Oath. 
<ft=>148.  Oath. 

CrosS'References. 

See  Grand  Jury. 

Affidavits,  statemenits,  and  testimony  of  juron 
on  motion  for  new  trial,  see — 

Criminal  Law,  ^=:»957. 

New  trial,  «=>141-143. 
Changing  of  number  of  jurors  as  ex  post  facto 

law,  see  Constitutional  Law,  ^=9199. 
Custody,  conduct  and  deliberations,  see  Criminal 

Law,  ^=s>863-868. 
Discrimination  against  negroes,  see  Oivil  Rights, 

C==>10. 
Discrimination  as  to  service  on  juries,  see  Con- 
stitutional Law,  ^=:»221. 
In  proceedings  to  reassess  benefits  from  public 

improvements,     see     District    of    Columbia, 

Instructions,  see — 
Criminal   Law,    «=5>754-768,    77^-834,    841- 

845. 
Trial,  <ds>185-29du 


Misconduct  of  jury  waiver  of.  aee  Trial. 
425. 

Misconduct  of  or  affecting  as  ground  for  new 

trial,  see  Criminal  Law,  ^=:»9St-029. 
Polling  jurors,  see  Trial,  C=>325. 
Presence  of  jury  at  argument  on  reception  of 

evidence,   see   Criminal   Law,   ^=»671. 
Questions  for  jury,  see  Criminal  Law,  ^s»731- 

768;    Trial,  «=5>135-181. 
Service  of  list  of  jurors  in  criminal  prosecution, 

see  Criminal  Law,  ^=:»631. 
Taking  case  or  question  from  jury  at  trial,  see — 

Criminal  Law,  «=>733-741. 

Trial,  «=s>135-181. 
Trial  by  jury  of  issues  in  equity,  see  Equity, 

<g=»376-381. 
Verdict,  see  Criminal  Law,  ^=s>873-878:  Trial, 

«=»325-36a 


I.  H ATUBE    AKD    OOHSTriUTION    OF 


^=»4.  Knmber  of  Jurors. 
See  n  Cent.  Dig.  Jury,  II  t-7. 

A  jnry  within  the  meaning  of  the  federal 
Constitution  is  a  jury  constituted  as  it  was  at 
common  law,  of  12  persons.— Thompson  v.  State 
of  Utah.  18  S.  a.  620,  170  U.  S.  343,  42  L. 
Ed.  lOOi.  reversing  judgment  State  v.  Thomp- 
son. 50  P.  409,  15  Utah,  488.  . 

^5»6.  Special  or  atmok  juries. 

See  SI  Cent.  Dig.  Jury,  Si  9-11. 

In  a.dvii  action  in  the  court  for  the  In- 
dian Territory,  the  court  is  bound,  on  request 
.of  either  party,  to  have  drawn  a  list  of  18  com- 


f>etent  jurors,  from  which  the  jnry  is  to  be  se- 
ected  by  each  party  striking  three  names,  in  ac- 
cordance with  Mansf.  Di^.  Ark.  §S  4013-4015. 
which  are  expressly  put  m  force  in  the  terri- 
tory by  act  of  congress  (28  Stat.  81) ;  and  a 
refusal  to  grant  such  a  request  on  the  ground 
that,  according  to  the  rule  established  by  the 
court  since  its  organization,  exceptions  should 
be  taken  to  the  12  men  called  into  the  box,  is 
reversible  error. — Gnlf,  0.  &  S.  F.  Ry.  Co.  v. 
Shane,  157  U.  S.  348,  15  S.  Ct  641,  B9  L.  Ed. 
727. 

n.   RIGHT  TO  TRIAL  BT  JURY. 

Application  of  federal  Constitution  to  terri- 
tories, see  Territories,  ^s»8. 

Condemnation  proceedings,  see  Eminent  Do- 
main, C=»209. 
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Denial  of  priyileges  and  Immnnltiea  of  dtueens, 

see  Constitutional  Law,  9=»206. 
Dae  process  of  law,  see  Constitutional  Law, 

^»267,  313. 
Equal  protection  of  laws,   see   Constitutional 

Law,  «=s>249. 
In  consular  courts,  see  Ambassadors  and  Con- 

Presumption  of  waiver  of  jury  on  appeal,  see 
Appeal  and  Error,  9s»921. 

4=>9.  Nature  and  soope  In  sonovaL 

See  31  Cent.  Dig.  Jury,  i  14. 

Act  Cong.  March  1,  1823,  c.  24  (3  Stat. 
743),  entitled  "An  act  to  extend  tlie  jurisdic^ 
tion  of  justices  of  the  peace  in  the  recovery  of 
debts  in  the  District  of  Columbia,"  provided 
that  actions  might  be  tried  by  a  jury  of  12 
men  before  a  justice  of  the  peace,  where  over 
$20  was  involved.  Section  16  directs  the  man- 
ner ot  impaneling  and  swearing  the  jury,  and 
provides  that,  after  all  the  evidence  has  been 
siren,  the  justice  shall  then  administer  the  oath 
to  the  officer  in  charge  of  the  jury,  and,  when 
a  verdict  has  been  agreed  on,  it  shall  be  deliv- 
ered to  the  judge,  who  is  then  reouired  to  forth- 
with give«  judgment  thereon.  Held,  that  the 
jury  are  to  decide  both  the  law  and  the  facts, 
and  the  pustice  is  bound  to  render  judgment  on 
the  verdict,  and  has  no  authority  to  arrest  the 
judgment  or  to  order  a  new'  triid,  so  that  such 
a  jury  is  not  a  common-law  jury,  and  a  trial  by 
such  a  jury  is  not  a  trial  by  a  jury,  within 
the  seventh  amendment  of  the  federal  constitu- 
tion, providing  that  no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  court  of  the 
United  States  than  according  to  the  rules  of 
the  common  law.— Capital  Traction  Co.  v.  Hof, 
19  S.  Ct.  580,  174  XL  S.  1,  43  L.  Ed.  873. 

The  constitutional  right  to  a  "trial  by  jury** 
means  a  trial  by  a  jury  of  12  men,  in  the  pres- 
ence of,  and  under  the  superintendence  of,  a 
judge  empowered  to  instruct  them  on  the  law 
and  to  advise  them  on  the  facts,  and  to  set 
aside  their  verdict,  in  a  civil  case,  if,  in  his 
opinion,  it  is  against  the  law  and  the  evidence. 
-Id.  ^ 

«=»11.   Courts  In  wUeh  trial  by  jury  is 
required. 

See  SI  Gent.  Pig.  Jury,  9i  19-M. 

Const,  art.  3,  |  2,  providing  that  "the  trial 
of  all  crimeS;  except  in  cases  of  impeachment, 
shall  be  by  jury,  and  such  trial  shall  be  held 
in  the  state  where  the  said  crimes  shall  have 
been  committed ;  but  when  not  committed  with- 
in any  state  the  trial  shall  be  at  such  plac<e  or 
places  as  the  congress  may  by  law  have  direct- 
ed;'* and  the  sixth  amendment,  declaring  that 
'in  all  criminal  prosecutions  the  accused  shall 
enjoj  the  right  to  a  speedy  and  public  trial  bv 
an  impartiu  jury  of  the  state  and  district," 
etc.,— extend  the  guaranty  of  jury  trial  to  the 
District  of  Columbia  equally  with  the  states.— 
Callan  v.  Wilson,  127  U.  S.  540,  8  8.  Ct.  1301, 
32  U  Ed.  223. 

The  constitution  of  the  United  States,  secur- 
ing to  citizens  the  right  of  trial  bv  jury,  and 
requiring  an  indictment  by  a  grand  Jury,  does 
not  give  a  citizen  or  a  temporary  subject  the 
right  to  claim  the  guaranty  when  tried  before  a 
consul  or  tribunal,  in  accordance  with  a  treaty 
for  offenses  committed  in  a  foreign  country.— 
Ross  V.  Mclntyre,  140  U.  S.  453,  11  S.  Ct  807, 
35  L.  Ed.  581,  affirming  order  (C.  C.)  In  re 
Ross,  44  F.  185. 

The  general  provisions  for  a  jury  trial  as  to 
issues  of  fact  in  the  federal  circuit  courts,  con- 
tained in  Rev.  St  U.  S.  §  648  [U.  S.  Comp.  St 
1901,  p.  525],  do  not,  in  view  of  Act  AprO  12, 
1900,  c  191,  f  8,  31  Stat  77,  containing  local 
laws  in  force  in  Porto  Rico,  prevent  the  district 
court  for  the  District  of  Porto  Rico,  when  ex- 
ercising, under  section  34  of  that  act.  the  juris- 
diction of  a  circuit  court,  from  enforcing  the 


express  provisions  of  Code  Civ.  Proc.  Porto 
Rico,  arts.  1409-1415,  for  the  recovery  and  as- 
sessment of  damages  for  wrongful  attachment 
— ^Fernandez  y  Perez  v.  Perez  y  Fernandez,  28 
S.  Ct.  561,  202  U.  S.  80,  50  L.  Ed.  942. 

-State  courts  are  not  t)ound  by  Const 
Amend.  7,  that  no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  court  of  the 
united  States  than  according  to  the  rules  of 
the  common  law. — St.  Louis  &  Kansas  City 
Land  Co.  v.  Kansas  City.  36  S.  Ct  647,  241 
U.  S.  419,  60  L.  Ed.  1072,  affirming  judgment 
Kansas  City  v.  St.  Louis  &  Kansas  Caty  Land 
Co.,  169  S.  W.  62,  260  Mo.  395. 

C=»12*  Nature  of  oanse  of  aetioB  or  is- 
sne  in  seneraL 

See  tl  Cent  Dig.  Jury,  |8  27-84,  g2,  99,  101.  lOS. 

In  an  action  against  a  collector  to  recover 
duties  paid  under  protest  the  importer  has  no 
constitutional  right  to  trial  by  jury  as  to  the 
value  of  the  goods^  since  the  government  has  au- 
thority to  prescribe  the  terms  upon  which  it 
may  be  sued,  through  its  collector,  to  recover 
duties  paid.— Auffmordt  v.  Hedden,  137  U.  S. 
310,  11  S.  Ct  103,  34  L.  Ed.  674,  affirming 
judgment  (C.  C.)  30  F.  360. 

^aE»13.  Iiegal  or  oqnitable  actions  or  is* 
snes. 

See  81  Cent.  Dig.  Jury,  H  85-88. 


— —  Particular    actions    or    pro- 
oecdinss. 

See  81  Cent.  Dig.  Jury,  I9  40-80.  66-83;  8  Cent. 
Diff.  Can.  of  Inst  I  106 ;  27  Cent  Dig.  InJ.  f  837 ; 
SOT^ent  Dig.  Judgm.  S  224. 

^  Code  Iowa  1873,  |  1643^  provides  that  any 
building,  etc.,  where  intoxicating  liquors  are 
manufactured,  sold,  or  given  away,  contrary  to 
law,  shall  be  a  nuisance,  and  may,  along  with 
the  vessels  and  contents,  fixtures,  etc.,  be  abat- 
ed by  "an  action  in  equity."  Tne  person  pro- 
ceeded against  is  also  made  liable  to  fine  and 
imprisonment.  Held,  in  a  proceeding  under 
this  statute,  where  the  defendant  removed  the 
case  to  the  federal  court  on  the  grounds  that,  in- 
asmuch as  the  supreme  court  of  the  state  had 
declared  the  law  to  be  valid,  he  was  virtually 
deprived  of  his  right  to  a  trial  by  jury,  and 
that  he  had  at  a  large  expense  established  the 
place  sought  to  be  declared  a  nuisance  prior  to 
the  passage  of  the  act,  and  that  it  was  only  fit 
for  a  saloon  and  brewery,  that  no  federal  ques^ 
tion  was  involved,  and  that  the  case  should 
be  remanded  to  the  state  court— Schmidt  v. 
Cobb,  119  U.  S.  286,  7  S.  Ct  1373,  30  L.  Ed. 
321. 

A  civil  suit,  instituted,  under  Act  Feb.  25. 
1885  (23  St  p.  321),  in  the  name  of  the  United 
States,  against  persons  inclosing  public  lands, 
for  the  destruction  of  such  indosure,  is  a  sum- 
mary proceeding  in  the  nature  of  a  suit  in  equi- 
ty for  abatement,  and  defendant  is  not  entitled 
to  a  jury  trial.— CJameron  v.  United  States,  148 
U.  S.  301,  13  S.  Ct.  595,  37  L.  Ed.  459,  re- 
versing judgment  (Aria.)  United  States  *T. 
Cameron,  21  P.  177. 

Act  March  3,  1881,  providing  that  if,  in  any 
action  brought  pursuant  to  Rev.  St.  |  2326,  to 
settle  claims  to  mining  locations,  title  shall  not 
be  established  by  either  party,  the  jury  shall  so 
find,  and  judgment  shall  be  entered  accordingly, 
does  not  absolutely  require  a  jury  trial. — Perego 
V.  Dodge,  163  U.  S.  160,  16  S.  Ct  971,  41  L. 
Ed.  113. 

A  proceeding  under  Act  June  29, 1906,  f  15» 
for  cancellation  of  a  naturalization  certincate 
illegally  procured  is  a  suit  in  equity  and  not  at 
common  law,  within  Const.  Amend.  7,  preserv- 
ing the  right  to  trial  by  jury.— Luria  v.  United 
States,  34  S.  Ct  10,  231  U.  S.  9,  58  L.  Ed.  101, 
affirm  in?  decree  (D.  C.)  United  States  v.  Luria, 
184  F.  643. 
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^=s>19,  CItII  prDeeedlnss  otHer  tliim  ao* 
tlons* 

See  31  Cent.  Dig.  JuiTi  SS  104-138;    1  Cent  Dig. 
Motion.  9  119 ;   6  Cent  Dig.  Atty.  ft  C.  i  78. 

A  proceeding  to  disbar  an  attorney  is  one 
within  the  proper  jurisdiction  of  the  court  of 
which  he  is  an  attorney,  and  does  not  violate 
the  constitutional  provisions  which  require  an 
indictment  and  trial  by  jury  in  criminal  cases, 
as  it  is  not  a  criminal  proceeding  to  punish 
the  attorney,  but  intended  to  protect  the  court 
from  the  ministrations  of  persons  unfit  to  prac- 
tice as  attorneys. — Ex  parte  Wall,  107  U.  S. 
265,  2  S.  Ct  569,  27  L.  Ed.  552.  ^ 

Section  12  of  the  interstate  commerce  act, 
in  authorizing  Circuit  Courts  to  make  orders 
enforcing  subpoenas  issued  by  the ,  interstate 
commerce  commission,  is  not  unconstitutional, 
as  failing  to  accord  a  trial  by^  jury. — ^Interstate 
Commerce  Commission  v.  Brimson,  154  U.  S. 
447,  14  S.  Ct.  1125,  38  L.  Ed.  1047;  Id.,  15 
S.  Ct.  19,  155  U.  S.  3,  39  L.  Ed.  49,  reversing 
judgment  (C.  C.)  In  re  Interstate  Commerce 
Commission,  53  F.  476. 

Laws  OkL  1890,  c.  14,  authorizing  certain 
commissioners  created  thereby  to  hear  and  de- 
termine claims  which  arose  against  certain  mu- 
nicipalities therein  before  tiiey  were  legally 
created,  is  not  violative  of  Const  U.  S.  7th 
Amend.,  declaring  that  in  suits  at  common  law 
the  ri^ht  of  trial  by  jury  shall  be  preserved, 
for  failure  to  provide  for  such  trial,  if  demand- 
ed, since  the  proceeding  authorized  was  not  in 
the  nature  of  a  suit  at  law. — Guthrie  Nat.  Bank 
V.  City  of  Guthrie,  19  S.  Ct  513, 173  U.  S.  528, 
43  L.  Ed.  796. 

The  ascertainment  of  the  damages  in  the 
special  proceeding  provided  by  Code  Civ.  Proc. 
Porto  Rico.  arts.  1409-1415.  where  an  attach- 
ment has  wrongfully  been  issued^  does  not  en- 
croach upon  the  right  to  a  jury  trial,  secured  bv 
the  federal  Constitution— <»nceding  that  such 
guaranty  is  applicable  and  in  force  in  Porto 
Rico.— Fernandez  y  Perez  v.  Perez  y  Fernandez, 
26  S.  Ct.  561,  202  U.  S.  80,  50  L.  Ed.  942. 

The  right  to  trial  by  jury  in  suits  at  com- 
mon law,  secured  by  Const  U.  S.  Amend.  7,  is 
not  infringed  by  the  proceeding  authorized  by 
Bankr.  Act  July  1,  1898,  c.  541,  |  60d,  30  Slat 
562  (U.  S.  Comp.  St.  1901,  p.  3446),  to  re-ex- 
amine and  reduce  payments  and  transfers  of 
property  to  counsel,  made  by  a  bankrupt,  in 
contemplation  of  bankruptcy  proceedings,  for 
services  to  be  rendered.— In  re  Wood,  28  8. 
Ct  621.  210  U.  S.  246,  52  L.  Ed.  1046. 

^=»20.  OrimJnal  prosecntlons* 

See  81  Cent  Dig.  Jury,  \\  134-163. 

^=»21.  — -  Offenses  la  s^neraL 

See  81  Cent  Dig.  Jury.  SS  164-148. 

The  fact  that  the  offense  is  committed  on 
an  American  vessel  does  not  give  the  offender, 
when  tried  before  a  consular  tribunal,  the  right 
to  invoke  the  constitutional  guaranty  of  trial 
b^  jury,  on  the  ground  that  the  deck  of  the  ves- 
sel is  territory  of  the  United  States.— Ross  v. 
Mclntyre,  140  U.  S.  453,  11  S.  Ct  897,  35  L. 
Ed.  581,  affirming  order  (C.  C.)  In  re  Ross,  44 
F.  185. 

A  respondent  in  contempt  proceedings  is 
not  entitled  under  the  constitution  to  a  trial  by 
Jury.— In  re  Debs,  158  U.  S.  564,  15  S.  Ct  900, 
39  L.  Ed.  1092. 

In  the  absence  of  congressional  legislation 
to  that  end,  there  is  no  right  to  demand  trial 
by  jury  in  criminal  cases  in  the  Philippine  Is- 
lands.—Dowdell  V.  United  States,  31  S.  Ct.  590, 
221  U.  S.  325,  55  L.  Ed.  753. 

Proceedings  under  Act  Feb.  20,  1907,  { 
3,  for  deportation  of  aliens  for  practicing  pros- 
titution within  three  years  after  entry,  are 
not  criminal  within  guaranty  of  Const  U.  S. 
Amend.  6^  providing  for  trial  by  jury.—Zako- 


naite  ▼.  Wolf,  33  S.  Ot.  31,  226  U.  S.  272,  67  Ii. 
Ed.  218. 

<&=»23.  — -»  Violations       of       mmiioipal 
ordiaanoes. 

See  31  Cent.  Dig.  Jury,  {{  168,  15S. 

The  breach  of  ordinance  No.  478  of  thie  dty 
of  New  Orleans,  prohibiting  the  keeping  of  a 
private  market  within  six  blocks  of  a  public 
market  is  an  offense  against  municipal  police 
regulations,  which  may  be  punished  by  sunf* 
mary  proceedings  before  a  magistrate  without 
trial  by  jury.— Natal  v.  State  of  Louisiana,  139 
U.  S.  621,  11  S.  Ct.  636,  35  L.  Ed.  288,  affirm- 
ing judgment  State  v.  Natal,  39  La.  Ai^ti.  439. 
1  South.  923. 

^^25.  Demand  for  Jarj. 

See  81  Cent  Dig.  Jury,  SS  164-178. 

^  To  secure  a  trial  by  jury  in  a  civil  ease  a 
jury  must  be  demanded.— Perego  v.  Dodge,  163 
U.  S.  160,  16  S.  Ct  971,  41  L.  Ed.  113. 

<®=>27.  Waiver  of  riglit. 

See  81  Cent  Dig.  Jury,  SS  176-208. 


— -»  In  civil  eases. 

See  81  Cent  Dig.  Jury,  SS  176-lM:    80  Cent  Dla. 
Judgm.  S  224. 

Wh6re,  after  the  passage  of  the  act  of  March 
3, 1887  (24  St  p.  554),  authorizing  suits  against 
receivers  without  leave  of  the  courts  appointlnir 
them,  a  person  seeks  damages  for  personal  in* 
juries  by  intervening  in  the  suit  wherein  the 
receiver  was  appointed,  he  cannot  afterwards 
complain  that  the  matter  was  determined  by 
a  master  instead  of  a  jury.— Furrer  v.  Ferria. 
145  U.  S.  132,  12  S.  Ct  821,  36  L.  Ed.  649. 

^=»29.  —  In   criminal  eases. 

See  81  Cent  Dig.  Jury,  SS  197-203. 

Persons  prosecuted  by  information  in  a  fed- 
eral District  Court,  under  Act  Aug.  2,  1886.  c 
840,  §  11,  24  Stat  209  [U.  S.  Como.  St  1901. 
p.  2^],  imposing  a  penalty  of  $50  for  the 
knowing  purchase  or  receipt  for  sale  of  oleo- 
margarine which  has  not  been  branded  or  stamp- 
ed according  to  law,  may  waive  the  jury  to 
which  they  are  entitled  by  Const  U.  S.  Amend. 
6,  since  the  mandate  of  article  3,  |  2^  d.  3,  that 
'^the  trial  of  all  crimes,  except  in  cases  of  im- 
peachment, shall  be  by  jury,  -  does  not  include 
such  pett^  offenses,  and  there  is  no  congression- 
al legislation  or  rule  of  public  policy  reouiring 
a  jury  in  such  cases.— Schick  v.  United  States, 
24  S.  Ct  826,  195  U.  S.  65,  49  L.  Ed.  99,  1 
Ann.  Cas.  585. 

$=»30.  Denial  or  inf rinsemeat  ot  riffl&t* 

See  81  Cent  Dig.  Jury,  SS  204-242. 


— —  In  seneraL 

See  81  Cent  Dig.  Jury,  SS  204-219. 

The  exaction,  as  a  condition  of  refusing  a 
new  trial,  that  the  prevailing  party  shall  remit 
a  portion  of  the  amount  of  the  verdict  does  not 
impair  the  constitutional  right  of  trial  by  jury. 
—Arkansas  Val.  Land  &  Cattle  Co.  v.  Mann, 
130  U.  S.  69,  9  S.  Ct  458,  32  L.  Ed.  854. 

Code  Miss.  1880,  i  1845,  providing  that,  in 
an  action  to  set  aside  a  fraudulent  conveyance 
and  subject  the  property  to  a  simple  contract 
debt,  the  creditor  shall  have  a  lien  on  the  prop- 
erty from  the  filing  of  his  bill,  does  not  deprive 
the  defendant  of  his  right  of  trial  by  jury  to 
determine  the  amount  of  the  demand  against 
liim.— Scott  V.  Neely,  140  U.  S.  106^  11  S.  Ct. 
712,  35  L.  Ed.  358. 

Act  Cong.  Feb.  19,  1895,  c.  100,  If  1-3  (28 
Stat.  668),  extending  the  jurisdiction  of  the 
justices  of  the  peace  in  the  IM^trict  of  Columbia 
from  |100  to  $300,  and  providing  that  either 
party.  On  appealing  from  the  judgment  of  a  jus- 
tice to  the  supreme  court  of  Uie  District  of  Co- 
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lumbia,  in  which  a  trial  by  a  common-law  jury 
ncay  be  had  for  the  first  time,  shall  enter  into 
aa  undertaking  to  pay  and  satisfy  whatever 
judgment  may  be  rendered  in  the  latter  court, 
does  not  unreasonably  obstruct  the  right  of  trial 
by  jury,  so  as  to  be  unconstitutionaL— Capital 
Traction  Co.  v.  Hof,  10  S.  Ct.  580,  174  V.  S.  1, 
43  L.  Ed.  873. 

The  constitutional  right  of  trial  by  jury  is 
not  denied  by  rule  78  of  the  Supreme  Court  of 
the  District  of  Columbia,  authorising  judgment 
for  plaintift  for  want  of  a  sufficient  affidavit  of 
defense  in  actions  ex  contractu  in  which  plain- 
tiff has  filed  a  supporting  affidavit— fidelity  & 
Deposit  Co.  of  Maryland  v.  United  States,  29  S. 
Ct  120,  187  U.  S.  315,  47  U  Ed.  194,  affirming 
judgment  20  App.  D.  C.  376. 

Rebuttable  presumption  established  by  Act 
Feb.  4.  1887,  |  16,  as  amended  by  Act  June  29, 
1906,  s  5,  that  findings  and  order  of  the  Inter- 
state Commerce  Commission  shall  be  prima  facie 
evidence  of  the  facts  therein  stated,  does  not 
infringe  on  the  right  of  trial  by  jury.— Meeker 
▼.  Lehigh  VaUey  R.  Co.,  35  S.  Ct.  328,  236  U. 
S.  412,  50  L.  Ed.  644,  reversing  judgment  Le- 
high VaUey  R,  Co.  v.  Meeker,  211  F.  785, 
128  a  C.  A-  311. 

^=>32.  —   Kmnber  of  j«rors« 

See  31  Cent  Dig.  Jury.  IS  221-225. 

The  statute  of  the  territory  of  Utah  (Comp. 
Laws,  I  3371,  as  amended  by  Laws  Utah  1892, 
p.  46)  authorizing  a  verdict  in  all  civil  cases  on 
the  cMicurrence  of  nine  members  of  the  jury, 
was  invalid,  because  it  impaired  the  common- 
law  right  of  trial  by  jury  secured  to  litigants  by 
the  act  of  congress  extending  the  constitution 
and  laws  of  the  United  States  over  that  terri- 
tory (9  Stat  458, 1 17),  and  by  the  act  iHroviding 
that  m  territorial  courts  no  party  shall  be  de« 
prived  of  the  right  of  trial  by  jury  in  cases  cog- 
nisable at  common  law  (18  Stat  27,  c.  80).— 
American  Pub.  Co.  v.  Fisher,  17  S.  Ct  618,  166 
U.  8.  404,  41 1/.  Ed.  1079. 

The  Utah  territorial  act  of  March,  1892 
(Laws  1892,  p.  46),  providing  for  verdicts  by 
less  than  the  whole  number  of  jurors,  is  in- 
Tahd  nnder  the  seventh  amendment  to  the  fed- 
tral  constitution,'  preserving  the  right  of  trial 
by  jury.  Tucker  v.  City  of  Salt  I^ke  City,  37 
P.  261,  10  Utah,  173,  reversed.— Springville 
aty  V.  Thomas,  17  S.  Ct  717,  166  tJ.  S.  707, 
41  L.  Bd.  1172. 


Gonstltiitioii  and  seleetloB  of 
Jury. 

See  81  Cent.  Dig.  Jury,  Si  226-282. 

Rev.  St  111.  c.  78,  §  14,  providing  that  a 
juror  shall  not  be  disqualified  because  he  has 
formed  an  opinion  based  upon  rumor,  or  upon 
newspaper  statements  about  the  truth  of  which 
he  has  expressed  no  opinion,  if  on  oath  he  states 
that  he  believes  he  can  fairly  and  impartially 
render  a  verdict  in  accordance  with  the  law 
iand  the  evidence,  does  not  violate  either  Const. 
U.  S.  Amend.  6»  or  Const  111.  art  2,  §  9,  which 
guaranty  to  the  accused  party  in  every  criminal 
prosecution  "a  speedy  public  trial  by  tin  im- 
partial jury.*'— Ex  parte  Spies,  123  U.  S.  131, 
8  S.  Ct  21,  22,  31  li.  Bd.  80. 

A  rule  that  a  juror  shall  be  challenged  or 
accepted  and  sworn  as  soon  as  his  examination 
is  completed  is  not  o^j^tionable,  as  embarrass- 
ing the  exercise  of  the  right  of  peremptory  chal- 
lenge^St  Clair  v.  United  States,  154  U-  S. 
134,  14  S.  Ct.  1002,  38  L.  Ed.  936. 

The  provision  of  Revision  N.  J.  p.  632, 
that  no  exception  to  a  juror  in  a  criminal  case 
on  account  of  his  citizenship  or  age  or  other 
disqualification  shall  be  allowed  after  he  has 
been  sworn  or  affirmed,  is  not  in  violation  of 
the  provisions  of  the  state  constitution  that  the 
right  of  trial  by  jury  shall  remain  inviolate. — 
Kohl  V.  Lehlback,  160  U.  S.  293,  16  S.  Ct  304, 
40  L.  Ed.  432. 


Requirement  of  Const  Amend.  7,  that  trials' 
by  jury  be  by  unanimous  verdict,  does  not  con- 
trol state  courts  when  enforcing  rights  under 
Employers'  Liability  Act,  and  such  courts  must 
give  effect  to  a  local  practice  permitting  less 
Uian  unanimous  verdict. — Louisville  &  N.  K.  Co. 
V.  Stewart,  36  S.  Ct  586,  241  U.  8.  261,  60  L. 
£d.  989,  afllrming  judgment  Same  v.  Stewart's 
Adm'x,  174  S:  W.  744,  163  Ky.  823;  Minne- 
apolis &  St  L.  R.  Co.  V.  Bombolis,  86  S.  Ct 
595,  241  U.  B.  211,  60  L.  Ed.  961;  St  Louis  & 
S.  F.  R.  Co.  V.  Brown,  36  S.  Ct  602,  241  U. 
S.  223,  60  L.  Ed.  966,  affirming  judgment  (Okl.) 
144  P.  1075;  Chesapeake  &  O.  Ry.  Co.  v.  Kelly, 
36  S.  Ct.  630,  241  U.  S.  485^  60  L.  Ed.  1\17, 
reversing  judnnent  Same  v.  Kelly's  Adm'x,  169 
S.  W.  736,  160  Ky.  296;  Chesapeake  &  O.  Ry. 
Co.  V.  Gainey,  86  S.  Ct  633,  241  U.  S.  494,  60 
L.  Ed.  1124,  'reversing  judgment  Bame  v. 
Dwyer's  Adm'x,  172  S.  W.  918, 162  Ky.  427. 

A  party  to  an  action  in  a  state  court  under 
the  Employers'  Liability  Act  as  amended  by 
Act  April  5,  1910,  is  not  entitled  to  a  jury 
of  twdve  men,  because  of  Const  Amend.  7, 
where  local  practice  permits  jury  of  less.— 
Chesapeake  &  O.  Ry.  Co.  v.  Carnahan,  36  S.  Ct 
5M,  241  U.  S.  241,  60  Ia  Ed.  979,  affirming 
judgment  (Va.)  86  S.  E.  863. 


— —  Beatriotion    or    liiTaaion    of 
functions  of  Jury. 

See  81  Cent  Dig.  Jury,  IS  283-286. 

Without  a  waiver  of  the  right  of  trial  by  jury 
in  a  United  States  circuit  court,  by  consent  of 
parties,  the  court  errs  if  it  substitutes  itself  for 
the  jury,  and,  passing  upon  the  eflfect  of  the 
evidence,  finds  the  facts  involved  in  the  issue 
and  renders  judgment  thereon.— Baylis  v.  Trav- 
elers' Ins.  Co.,  113  U.  S.  316,  5  S.  Ct  494,  28 
L.  Ed.  989,  following  Randall  v.  Baltimore  & 
O.  R.  Co.,  109  U.  S.  478,  3  S.  Ct  322,  27  L. 
Ed.  1008. 

A  territorial  statute  providing  that  in  trials 
at  common  law  the  court  may  require  the  jury, 
in  addition  to  the  general  verdict,  to  answer 
special  interrogatories,  and,  when  there  is  a 
conflict  between  the  two,  may  render  such 
judgment  as  the  answers  require  (Laws  N.  M. 
18^,  c.  45),  is  not  in  conflict  with  the  seventh 
amendment  to  the  federal  constitution,  or  the. 
act  of  April  7,  1874,  preserving  the  right  of 
trial  by  jury  in  the  territories. — Walker  v.  New 
Mexico  &  S.  P.  R.  Co.,  17  S.  Ct  421,  165  U. 
S.  593,  41  L.  Ed.  837. 

The  court  does  not  usurp  the  province 
of  the  jury  in  rendering  judgment  upon  the 
pleadings,  which  present  the  questions  whether, 
upon  the  facts  appearing  in  certain  judgments 
pleaded  as  res  judicata  or  averred  in  the  an- 
swer, the  defendants  were,  as  a  matter  of  law, 
in  privity  with  the  complainants  in  the  cause 
in  which  the  judgments  were  rendered,  or 
whether  these  judgments  could  be  collaterally 
attacked  for  the  alleged  insanity  of  the  'defend- 
ant when  entered.— nSouffront  v.  La  Compagnie 
Des  Sucreries  De  Porto  Rico,  80  S.  Ct  608, 
217  U.  S.  475,  54  L.  Ed.  846. 


A  federal  court  cannot  consistently  with  the 
provisions  of  Const  U.  S.  Amend.  7,  preserv- 
ing the.  right  of  trial  by  jury,  enter  judgment 
for  defendant  notwithstanding  a  verdict  for 
plaintiff  on  the  ground  that  the  latter  was  not 
sustained  by  the  evidence. — Pedersen  v.  Dela- 
ware, L.  &  W.  R.  Co.,  33  S.  Ct  648,  229  U.  S. 
146,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153,  re- 
versing judgment  197  F.  507,  117  C.  C.  A.  38. 

A  Circuit  Court  of  Appeals  denies  the  right 
of  trial  by  jury,  where  on  reversal  of  the  judg- 
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ment  of  the  District  Court  entered  on  Terdict 
for  plaintiff  it  directs  judgment  l>e  entered  for 
the  defendant— Young  v.  Central  R.  Co.  of  New 
Jersey,  34  S.  Ct  451.  232  U.  S.  602,  58  L.  Ed. 
750,  modi^ing  judgment  Central  R.  Co.  of  New 
Jersey  ▼.  Young,  20O  F.  350,  118  O.  C.  A.  465. 


— -  Effect  of  prorisloB  for  other 
<     remedy. 

See  n  Cent  Dig.  Jury,  18  286-Ml. 

One  charged  with  the  offense  of  criminal 
conspiracy  is  entitled  to  a  jury  trial  in  the 
first  instance;  and  it  is  not  sufficient  that  by 
the  local  statutes  (Rev.  St  Diet.  Col.  §S  773, 
1073-1077)  he  would  be  entitled  to  an  appeal 
from  a  conviction  by  tiie  police  court  to  the 
supreme  court,  upon  giving  recognizance,  and 
to  a  jury  trial  on  such  appeal.— Callan  v.  WU- 
son,  127  U.  S.  540,  8  S.  Ct  1301,  32  U  Ed.  223. 

The  right  of  trial  by  jury  in  suits  at  com- 
mon law,  where  the  value  in  controversy  shall 
exceed  $20,  as  secured  by  the  seventh  amend- 
ment to  the  federal  constitution,  is  preserved 
by  allowing  a  common-law  trial  by  jury  in  a 
court  of  record  on  an  appeal  from  a  judgment 
of  a  justice  of  the  peace,  on  giving  bond,  with 
surety,  to  prosecute  the  appeal,  and  to  abide 
the  judgment  of  the  appellate  court.— Capital 
Traction  Co.  v.  Hof,  19  S.  Ct  580,  174  U.  S.  1, 
48  L.  Ed.  873. 

The  right  to  a  trial  by  jury  in  the  circuit 
court  of  the  United  States,  on  appeals  from  the 
courts  of  justices  of  the  peace  of  the  District 
of  Columbia,  as  allowed  by  Act  Cong.  March 
1,  1823  (3  Stat  744).  i  7,  where  the  demand  ex- 
ceeds |5,  is  a  trial  by  a  common-law  jury,  with- 
in the  seventh  amendment  to  the  federal  con- 
stitution, providing  tiiat  in  suits  at  common 
law,  where  the  value  in  controversy  shall  ex- 
ceed $20,  the  right  of  trial  by  jury  shall  be 
preserved.— Id. 

— -  Be-ezaminatioii  or  other  re- 
•vie^w  of  qnestloiu  of  fact  tried 
by  Jury. 

See  n  Cent.  Dig.  Jury,  i  220. 

Const.  U.  S.  Amend.  7,  providing  that  no 
fact  tried  by  a  jury  shall  be  otherwise  re-examp 
ined  in  any  court  of  the  United  States  than  ac- 
cording to  the  rules  of  the  common  law,  refers 
to  the  common  law  of  £)ngland,  the  rules  of 
which  allow  a  re-examination  only  by  a  new 
trial  granted  by  the  trial  court,  or  when  ordered 
by  an  appellate  court  for  error  in  law.—Capital 
Traction  Co.  v.  Hof,  19  S.  Ct  580,  174  U.  S.  1, 
43  Ia  Ed.  873. 

The  Circuit  Court  of  Appeals  reversing  a 
judgment  of  the  Circuit  Court  entered  on  a  ver- 
dict for  plaintiff,  for  refusing  to  instruct  the 
jury  that  the  evidence  was  insufficient  to  sus- 
tain a  verdict  for  plaintiff,  cannot  direct  though 
in  accordance  with  the  practice  defined  in  Act 
Pa.  April  22,  1905  (P.  L  286),  that  judgmept 
on  the  evidence  be  entered  contrary  to  the 
verdict,  but  must  award  a  new  trial  to  con- 
form to  the  provisions  of  Const.  U.  S.  Amend. 
7,  providing  for  the  right  of  trial  by  jury. — 
Slocum  V.  New  York  Life  Ins.  Co.,  33  S.  Ct. 
523,  228  U.  S.  364,  57  L.  Ed.  879,  Ann.  Cas. 
1914D,  1029,  modifying  judgment  New  York 
Life  Ins.  Co.  ▼.  Slocum,  177  F.  842,  101  C.  C. 
A.  66. 

A  federal  Circuit  Court  of  Appeals  cannot 
consistently  with  the  right  to  trial  by  jury  re- 
verse the  judgment  on  a  verdict  for  plaintiff  on 
the  ground  that  he  has  not  made  out  the  right 
to  recover,  without  directing  a  new  trial. — 
Myers  v.  Pittsburgh  Coal  Co.,  34  S.  Ct.  559, 
233  U.  S.  184,  58  L.  Ed.  906,  reversing  judg- 
ment Pittsburgh  Coal  Co.  v.  Myers.  203  F. 
221, 121  C.  a  A.  427. 


m.  QUALXFIOATIOHS  OF  JURORS 
AND  EXEBIPTIONS. 

See  81  Cent  Dig.  Jury,  IS  24S-S84. 

Disqualification  of  or  misconduct  affecting  as 

ground  for  new  trial,  see  New  TriaL  ^=^53- 

55. 
Due  process  of  law,   see  Constitutional  Law, 

<83s>267. 
Law  changing  qualifications  as  ex  post  facto 

law,  see  Constitutional  Law,  ^s>199. 

IV.  STTMMOKING,  ATTEKDAKOE,  DIB- 

OHARGE,  AKD   COMFEH- 
SATIOH. 

Discharge  as  affecting  jeopardy,  aee  Oriminal 
Law,  <83s>182,  185. 

Equal  protection  of  laws,  see  Constitutional 
Law,  ^=s>250. 

Fees  of  United  States  marshal  for  summoning* 
see  United  States  Marshals,  ^s»14. 

Necessity  of  determination  of  constitutionality 
of  law  relating  to  selection,  see  Constitution- 
al Law,  ^=946. 

C=»58.   Oonstitntional  aad  statutory  pro- 
▼isions. 

See  81  Cent.  Dig.  Jury,  8  286. 

Act  Cong.  June  30,  1879,  c.  52,  I  2  (21 
Stat.  43),  providing  for  the  drawing  of  jurors, 
and  repealing  certain  sections  of  the  Revised 
Statutes  respecting  the  selection,  qualificatiims, 
and  oath  of  jurors,  does  not  affect  the  power  of 
the  court  to  call  in  talesmen  to  supply  a  defi- 
ciency in  the  panel,  or  repeal  Rev.  St.  I  80i, 
providing  that  '*when,  from  challenges  or  other- 
wise, there  is  not  a  petit  jury  to  determine 
any  civil  or  criminal  cause,  the  marshal  or  his 
deputy  shall,  by  order  of  the  court  in  which 
such  defect  of  jurors  happens,  return  jurymen 
from  the  bystanders  sufficient  to  complete  the 
panel.''--Lovejoy  v.  United  States,  128  U.  S. 
171,  9  S.  Ct.  57,  32  L.  Ed.  389;  St.  Clair  v. 
Same,  154  U.  S.  134,  14  S.  Ct.  1002,  38  U  Ed. 
936. 

C=»67*  Smnmoniiic  Jurors. 

See  n  Cent.  Dig.  Jury,  Si  291-802,  806. 

A  venire  for  a  jury  may  properly  be  issued 
after  a  term  has  begun,  and  it  need  not  recite 
that  the  jurors  are  summoned  for  the  trial  of 
any  particular  case.— Andersen  v.  United  States, 
18  S.  Ct  689,  170  U.  S.  481,  42  L.  Ed.  1116. 

The  judge  of  the  Third  Division  of  the  Dis- 
trict Court  of  the  United  States  for  the  terri- 
tory of  Alaska,  assigned  by  Act  March  3,  1909, 
to  the  Fourth  Division  provided  for  by  that 
act,  could,  before  the  act  went  into  effect,  issue 
a  call  for  a  jury  for  its  first  term.— Matheson 

V.  United  States,  33  S.  Ct  355,  227  U,  S.  540. 
57  L.  Ed.  631. 

9=»70.   Speeial  Toniro  or  paneL 

See  81  Cent  Dig.  Jury.  S8  810-830.  840.  850. 

Where,  under  Act  Cong.  June  23,  1874  (18 
Stat  254)  §  4,  "in  relation  to  courts  and  judi- 
cial officers  in  the  territory  of  Utah,"  "in  the 
trial  of  an  indictment,  tlie  names  in  the  jury 
box  of  200  jurors,  provided  for  by  that  section, 
are  exhausted,  when  the  jury  is  only  partlv  im- 
paneled, the  district  court  may  issue  a  vemre  to 
the  United  States  marshal  to  summon  jurors 
from  the  body  of  the  district,  and  the  jury  may 
be  completed  from  persons  thus  summoned. 
The  provisions  of  section  4  are  not  exclusive 
of  the  ordinary  methods  of  obtaining  a  jury. — 
Clawson  v.  United  States,  114  U.  S.  477,  5  S. 
Ct  949,  29  L.  £]d.  179,  affirming  United  States 
V.  Clawson,  4  Utah,  34,  5  P.  689. 

Where,  after  discharge  of  the  regular  panel 
for  the  term,  an  indictment  is  found,  a  special 
venire  may  issue  for  jurors  for  the  trial  thereof. 
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-St  CIsir  y.  United  SUtes,  154  IT.  S.  134,  14 
S.  Ct.  1002,  88  L.  Ed.  936. 


^=»72.   Talemten  or  additioBAl  jurovi. 

See  II  Cent  Dig.  Jury,  IS  S83-847. 

Rev.  St.  i  804,  provides  that  when,  from 
challenges  or  otherwise,  there  is  no  petit  jury  to 
detemune  any  ciyil  or  criminal  case,  the  court 
may  order  the  marshal  to  summon  sufficient  by- 
standers to  complete  the  panel.  Heldj  that 
where  the  court  had  summoned  a  special  Venire 
to  try  an  indictment  found  after  the  r^nil&i^ 
panel  had  been  discharged  for  lack  of  business, 
and  had  exhausted  such  special  venire  without 
obtaining  a  jury,  the  court  properly  ordered 
talesmen  to  be  called  from  the  bystanders.— 
St  Glair  v.  United  States,  154  U.  S.  134,  14 
S.  Gt  1002,  38  L.  Ed.  986. 

▼.  OOMPETENOT  OF  JIHEIORS.  OHAIi- 
USKOISB.  AND  OBJEOTIOlfS. 


Conformity  to  state  inractice,  see  Courts, 
352. 

Squal  protection  of  laws,  see  Constitutional 
Law,  ^=s>250. 

Incompetency  of  or  misconduct  aftecting  as 
ground  for  new  trial,  see  New  Trial,  ^:^53-- 
55. 

Review  of  dedsions,  see- 
Appeal  and  Error,  ^=^1045. 
Criminal  •  Law.  <8=>1166^. 

Sufficiency  of  oojection  to  qualification  to  pre- 
serve question  for  review,  see  Criminal  Law, 


^=»83.  Competeney  for  trial  of  Issues  la 
ssnsral. 
See  n  Cent  Dig.  Jury,  ii  400,  40S-404. 

A  druggist,  whose  store  is  a  subpostal  sta- 
tion, and  who  is  paid  by  the  government  for 
taking  charge  of  the  substation,  is  disqualified 
by  reason  of  his  relation  as  em^loy6  of  the  gov- 
ernment from  acting  as  juror  ma  prosecution 
for  conspiracy  to  defraud  the  United  States. 
Judgment  (1907)  30  App.  D.  C.  1,  reversed.— 
Crawford  v.  United  States,  29  S.  Ct  260.  212 
U.  S.  183,  53  L.  Ed.  465,  15  Ann.  Cas.  392. 

The  qualifications  prescribed  for  jurors  in 
the  District  of  Columbia  by  Code  of  Laws  1901, 
I  215,  do  not  furnish  the  only  test  of  the  juror's 
competency,  but  leave  in  force  the  common- 
law  rule  under  which  an  employ^  of  the  govern- 
ment cannot  sit  as  a  juror  in  a  criminal  pro- 
ceeding instituted  by  the  government— Id. 

Cs>85*  IMseretioii  of  eonrt* 

See  n  Cent  Dig.  Jury,  I  406. 

ESzdnsion  of  certain  jurors  on  preliminary 
examination  is  in  discretion  of  trisd  court.— 
Texas  &  P.  R.  Co,  v.  HiU,  35  S.  Ct.  575,  237 
U.  S.  208»  59  L.  Ed.  918. 

of 


Cs>98.  Formation     and     ezpresaion 
opinion  as  to  eanse. 
See  n  Cent  Dig.  Jury,  U  488-479.  497. 

^=»103.  — -  Inflnenee  of  opinion  on 
diet. 

See  21  Cent  Dig.  Jury,  if  444  466,  460,  461-479,  497. 

Evidence,  or  what  purports  to  be  evidence, 
in  a  criminal  case,  printed  in  a  newspaper,  is 
"a  statement  in  a  public  journal/'  within  the 
meaning  of  the  act  of  Utah  declaring  that  no 
person  shall  be  disqualified  as  a  juror  by  reason 
of  his  having  formed  or  expressed  an  opinion 
upon  the  matter  or  cause  to  be  submitted  to 
him,  founded  upon  public  rumor,  'statements  in 
public  journals,  or  common  notoriety,  provided 
it  appear  to  the  court,  upon  his  declaration  un- 
der oath  or  otherwise,  that  he  can  and  will, 
notwithstanding  such  an  opinion,  act  impartial- 
ly and  fairly  upon  the  matters  submitted  to  him. 


— Hopt  V.  People  of  Territory  of  Utah,  120  U. 
S.  430,  7  S.  Ct.  ei4,  30  !«.  Ed.  706,  affirming 
judgment  People  v.  Hopt,  4  Uteh,  247,  9  P. 
407. 

The  trial  court's  refusal  to  sustain  a  chal- 
lenge to  a  juror  for  cause  will  not  be  disturbed 
by  an  appellate  court,  where  it  appears  from 
the  examination  of  such  juror  that  he  had  not 
talked  with  any  one  who  purported  to  know 
about  the  case  of  his  own  knowledge,  but  that 
he  had  taken  newspaper  statements  for  facts. 
that  he  had  no  opinion  other  than  that  derived 
from  the  newspapers,  and  that  evidence  would 
change  it  very  easily,  although  it  would  take 
some  evidence  to  remove  it,  and  he  testified 
that,  if  the  evidence  failed  to  prove  the  facts 
alleged  in  the  newspaper,  he  would  decide  ac- 
cording to  the  evidence  or  lack  of  evidence  at 
the  tnal,  and  thought  he  could  try  the  case 
solely  upon  the  evidence,  fairly  and  impartially. 
—(1910)  Holt  V.  United  States,  31  S,  Ct  2, 
218  U.  S.  245,  54  L.  Ed.  1021,  20  Ann.  Cas. 
1138,  affirming  judgment  (C.  a  1900)  United 
States  V.  Holt,  168  F.  141. 

^=»104.  Personal  opinions  and  eonseien* 
tions  seraples. 

See  81  Cent   Dig.  Jury,  18  480-496. 

^=9105.  — —  8nbjeot*matter  of  eanse. 

See  81  Cent  Dig.  Jury,  fi  480-484,  498,  498,  5U. 

On  an  indictment  under  Rev.  St.  |  5611,  for 
violation  of  the  election  laws,  questions  asked 
a  juror  on  his  voir  dire  as  to  his  political  af- 
filiations, partisanship,  etc.,  are  pr<n>erly  re- 
fused.— Connors  v.  United  States,  158  U.  S. 
408,  15  S.  Ct  951,  39  L.  Ed.  1033. 

On  the  trial  of  a  saloon  keeper  for  murder 
a  juror  is  not  disqualified  by  the  fact  that  he 
has  a  prejudice  against  the  business  of  saloon 
keeping,  the  matter  at  issue  having  no  refer- 
ence to  such  business.— Thiede  v.  People  of 
Territory  of  Utah,  159  U.  S.  510,  16  S.  Ct.  62, 
40  L.  Ed.  237,  affirming  judgment  People  of 
Territory  of  Utah  v.  Thiede,  11  Utah,  241,  39 
P.  837. 

^=»108.  — -  Punishment  preseribed  for 
offense. 

See  81  Cent  Dig.  Jury.  ||  489-491.  496. 

On  the  trial  of  defendant  for  a  crime  pun- 
ishable by  death,  where  the  jury  is  to  find  the 
punishment,  jurors  who  state  on  their  voir 
dire  that  they  have  "conscientious  scruples  in 
regard  to  the  infiiction  of  the  death  penidty  for 
crime"  may  be  challenged  for  cause  by  the  gov- 
ernment—Logan V.  United  States,  144  U.  S. 
263.  12  S.  Ct  617,  36  L.  Ed.  429,  reversing 
judgment  (C.  0.)  United  States  v.  Logan,  45 
F.  872. 

^s>110.  Waiver    of   riffht   to    objeet    or 
eliallenKe. 

See  81  Cent.  Dig.  Jury.  8i  602^U.  616-628. 

The  objection  to  a  juror,  on  the  ground  of 
alienage,  comes  too  late,  if  made  in  the  first  in- 
stance after  verdict.— Kohl  v.  Lehlback,  160  U. 
S.  293,  16  S.  Ct  304,  40  L.  Ed.  432. 

The  right  of  defendant  to  object  that  a 
juror  was  die^qualified  because  it  appeared  dur* 
ing  the  trial  that  he  had  been  convicted  of  a 
felony,  contrary  to  his  statement  on  his  voir 
dire,  is  waived  by  failure  to  raise  the  question 
until  after  verdict.  Judgment  71  P.  218,  11 
Okl.  261,  61  L.  R.  A,  324,  affirmed.— Queenan 
V.  Territory  of  Oklahoma,  23  S.  Ct  762,  190  U. 
S.  548,  47  L.  Ed.  1175. 

^=s>122.  Roqnirins  Jnror  to  stand  aside. 

See  31  Cent  Dig.  Jury.  8  601. 

There  has  been  no  unreasonable  exercise  of 
the  conditional  or  qualified  right  of  challenge  on 
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behalf  of  the  federal  government  in  a  criminal 
case,  which  has  the  effect  of  setting;  aside  a 
juror  until  the  panel  is  exhausted,  without  as- 
signing cause,  where  neither  the  government 
nor  the  defendants  had  exhausted  all  their  per- 
emptory challenges  when  the  jury  was  obtained. 
—Sawyer  v.  United  States.  26  S.  Ct.  575,  202 
U.  S.  150,  50  L.  Bd.  072,  6  Ann.  Cas.  269. 

The  conditional  or  qualified  right  of  chal- 
lenge on  behalf  of  the  federal  government  in  a 
criminal  case,  which  has  the  effect  of  setting 
aside  a  juror  until  the  panel  is  exhausted,  with- 
out assigning  any  cause,  still  exists  in  those 
states  where  such  practice  obtains,  notwith- 
standing the  enactment  of  Act  March  3,  1865, 
c.  86,  13  Stat.  500,  and  Act  June  8,  1872,  c. 
338,  17  Stat.  282,  giving  peremptory  challenges 
to  the  government,  if  such  practice  has,  con- 
formably to  Act  July  20,  1840  (5  Stat.  394,  c. 
47;  Rev.  St.  U.  S.  §  800  [U.  S.  Comp.  St. 
1901,  p.  623]),  been  adopted  by  a  court  rule 
in  the  federal  courts.— Id. 

^S9l24.  ChallensM  'or  oa«se« 

See  81  Cent  Dig.  Jury.  8S  551-5d8. 

^=9131.  — .  Examination  of  Juror. 

See  81  Cent  Dig.  Jury,  {{  661-S82. 

The  trial  court  has  a  large  discretion  in 
conducting  the  voir  dire  examination  of  jurors, 
and  an  abuse  of  discretion  is  not  shown  merely 
because  the  court  states  in  the  bill  of  exceptions 
that  it  would  have  allowed  a  certain  question 
if  its  attention  had  been  called  to  it  at  the 
time,  where  the  court  nevertheless  refused  a 
new  trial. — Connors  v.  United  States,  158  U.  S. 
408,  15  S.  Ct.  951,  39  L.  Ed.  1033. 

It  was  not  error  to  refuse  to  permit  a  juror 
to  be  asked  if  he  had  ever  belonged  to  the  Com- 
mittee of  One  Hundred,  where  there  was  noth- 
ing to  show  any  such  connection  between  that 
committee  and  the  prosecution  as  would  dis- 
qualify a  member  of  the  committee  from  sitting 
as  a  juror. — Id. 

On  an  indictment,  under  Rev.  St  |  5511« 
for  violation  of  the  election  laws,  the  refusal 
to  pertnit  a  juror  to  be  asked  on  his  voir  dire 
whether  his  political  affiliations  would  bias  his 
judgment  was  not  error,  in  the  absence  of  any 
statement  tending  to  show  a  special  reason  for 
asking  it — Id. 

Permitting  the  district  attorney  to  ask  a 
juror  whether  he  has  any  conscientious  scruples 
which  would  preclude  him  from  rendering  a 
verdict  of  guilty  on  circumstantial  evidence, 
"in  a  case  where  the  penalty  prescribed  by  law 
is  death,"  is  not  error  on  the  theory  thAt  the 
question  should  state,  "where  the  penalty  pre- 
scribed by  law  may  be  death,"  because  of  a 
statutory  provision  which  permits  a  jury  find- 
ing a  party  guilty  of  murder  in  the  first  degree 
to  add,  "without  capital  punishment*' — Hardy 
V.  United  States,  22  S.  Ct  889,  186  U.  S.  224, 
46  L.  Ed.  1137. 

^=»133,  — -»  Trial   and    determination. 

See  31  Cent  Dig.  Jury,  S9  686-598. 

Where  an  impartial  jury  is  secured,  error 
cannot  be  predicated  on  the  rejection  of  per- 
sons who  may  have  been  qualified. — Northern 
Pac,  R.  Co.  V.  Herbert,  116  U.  S.  642,  6  S.  Ct 
590,  29  I/.  Ed.  755,  affirming  Herbert  v.  North- 
em  Pac.  R.  Co.,  3  Dak.  38,  13  N.  W.  349. 

Where  the  question  of  the  competency  of  a 
ju.ror  is  submitted  to  the  court,  the  finding  of 
the  court  is  conclusive. — Hopt  v.  People  of  Ter- 
ritory of  Utah,  120  U.  S.  430.  7  S.  Ct.  614,  30 
L.  £d.  708,  affirming  judgment  People  v.  Hopt, 
4  Utah,  247,  9  P.  407. 

^=:»134.  Peremptory  eltallenges. 

See  31  Cent.  Dig.   Jury,   i§  589-630;  23   Cent    Dig. 
WQTg,  I  121. 


—  Hnmlier* 

See  31  Cent  Dig.  Jury*  M  007-618 ; 
Forg.  i  122. 
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Where  actions  by  one  plaintiff  agavost  dif- 
ferent defendants,  in  which  the  defenses  are  th» 
same,  are  consolidated,  each  of  the  several  de- 
fendants in  such  a  consolidated  action  is  enti- 
tled to  the  three  peremptory  challenges  allow- 
ed each  party  by  statute,  since  Rev.  St.  $  819. 
in  stating  that  the  ^'parties  on  each  side  shall 
be  deemed  a  single  party  for  the  purposes  of  all 
challenges,"  does  not  reefer  to  consolidated  ac- 
tions.—Mutual  Life  Ins.  Co.  of  New  York  v, 
HiUmon,  145  U.  S.  285,  12  S.  Ot  909,  36  U 
Ed.  706. 

The  offense  of  receiving  smuggled  goods,  de* 
scribed  in  Rev.  St.  S  3082,  is  not  to  be  classed 
as  a  felony,  so  as  to  entitle  defendant  under 
Rev.  St.  §  819,  to  10  peremptory  challenges,  al- 
though it  is  punishable  by  fine  and  two  yeara^ 
imprisonment,  which  imprisonment  may,  under 
Rev.  St.  I  5541,  be  inflicted  in  a  state  peniten- 
tiary; for  the  offense  i»  subordinate  to  that  of 
smuggling  itself,  which  is  eznressly  declared  by 
Rev.  St.  §  2865,  to  be  a  misdemeanor,  though 
the  penalty  is  substantially  the  same  as  for  re- 
ceiving smuggled  goods.— Reagan  ▼.  United 
States,  157  U.  S.  301,  15  S.  Ct  610,  39  L.  Ed. 
709. 

Rev.  St.  I  5472,  imposing  penalties  for 
robbing  the  mails,  uses  the  word  *'rob"  in  its 
common-law  sense;  and  hence  the  crime  speci- 
fied is  a  felony,  withm  Rev.  St  S  819,  giving  de- 
fendant on  a  trial  for  felony  the  right  to  10^ 
peremptory  challenges. — ^Harrison  v.  United 
States,  163  U.  S.  140,  16  S.  Ct  961,  41  L.  Ed. 
104. 

Where,  on  the  trial  of  two  consolidated  ac- 
tions, one  who  was  the  sole  defendant  in  one  of 
the  actions  and  a  joint  defendant  in  the  other- 
had  the  benefit  of  the  full  number  of  peremp- 
tory challenges  allowed  in  a  single  case,  he  can- 
not complain  on  an  appeal  in  the  case  against 
himself  alone  that  an  additional  challenge  was 
not  adlowed  in  the  joint  case. — Stone  v.  United 
States,  17  S.  Ct.  778,  167  U.  S.  178,  42.  L.  Ed. 
127,  affirming  judgment  64  F.  667,  12  C.  C.  A» 
451,  29  U.  S.  App.  32. 


^=»13.9.  -«.  Maklns  and  sufficionoy.. 

See  31  Cent  Dig.  Jury,  i  627. 

In  the  trial  of  a  capital  case  it  is  the  right 
of  the  accused  to  be  confronted  with  the  panel 
of  jurors,  and  to  be  present  during  the  chal- 
lenges, and  it  is  therefore  reversible  error  for  a 
federal  judge  to  direct  secret  challenges  to  be 
made  from  separate  jury  lists,  each  side  being 
ignorant  of  the  challenges  the  other  has  made.— ^ 
Lewis  V.  United  States,  146  U.  S.  370,  13  S.  Ct 
136,  36  L.  Ed,  1011. 

VI.  IMFANEIilNO     FOR    TRIAI.    ANI> 

OATH. 

Conformity  to  state  practice,  see  Courts,  ^s^ 
352. 

(&S9148.   Oatli. 

See  31  Cent  Dig.  Jury,  91  640-648;    89  Cent  Die 
Plead,   fifi  608,  736. 

Statements  in  the  record  that  there  came  a 
jury,  "who,  being  *  *  ♦  sworn  well  and  tru- 
ly to  try  the  issue  joined  herein,'*  the  trial  pro- 
ceeded, and  that  "a  jury  was  impaneled  and 
sworn  to  well  and  truly  try  the  issues  joined 
herein,"  are  not  attempts  to  give  the  form  of 
oath  administered,  and  do  not  show  that  the 
jury  were  not  sworn  "to  well  and  truly  try  the 
matters  submitted  to  them  in  the  case  in  hear- 
ing, and  a  true  verdict  give  according  to  the  law 
and  the  evidence,"  as  required  by  Comp.  Laws 
Kan.  c.  82,  art  11,  §  208,  and  chapter  80,  art 
15,  §  274.— Baldwin  v.  State  of  Kansas,  129 
U.  S.  52,  9  S.  Ct.  193,  32  Ij.  £».  640. 
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JUSTICES  OF  THE  PEACE. 

See  31  Cent.  Dig.  J.  P. 

Power  of  congress  to  confer  jurisdiction,  see 

Courts,  ^=>257. 
Beview  of  decisions,  see  A|^peal  and  Error,  ^=» 

65. 
TownsMp  officer,  see  Towns,  ^=»28. 

JUSTIFICATION. 

Defense  to  action  or  prosecution,  see-^ 
Homicide,  <e=>108-124,  242,  297^800. 
Injunction,  <d=»224-226. 
Libel  and  Slander,  ^=3»110. 

KEROSENL 

Interstate  commerce  regulations,  see  Commerce, 


KIDNAPPING. 

See  81  G«nt.  Dig.  Kidnap. 

Persons  entitled  to  raise  constitutional  quesr 
tions,  see  Constitutional  Law,  ^=s»42. 

KIN. 

Right  of  action  for  wrongful  death,  see  Death. 

KNOWLEDGE. 

Judidal  notice,  see  Notice. 

KU  KLUX  CASES. 


Conspiracy,  ^s>29. 
Elections,  ^s>4,  11. 

LABELS. 

See  Food,  ^s»l,  6. 

Infringement  of,  see  Trade-Marks  and  Trade- 
Names,  ^=>60. 
Subjects  of  copyright,  see  Copyrights, 


LABOR. 

See- 
Master  and  Servant. 
Seamen. 
Work  and  Labor. 

Liens  on  logs  for  labor,  see  Logs  and  Logging, 

Liens  on  real  property  for  work  and  materials, 

see  Mechanics'  Liens. 
Salvage  services,  see  Salvage. 

LABORERS. 

Exclusion  of  contract  laborers,  see  Aliens,  ^=» 
18,  50. 

LACHES. 

Affecting  particular  rightB,   remedies,   or  pro- 

ceedings. 
See- 
Account,  ^=»15. 

Appeal  and  Error,  ^s»4S2,  707. 

Attorney  and  Client,  ^=^30. 

Bankruptcy,  «s>150,  298. 

Banks  and  Banking,  ^s>287. 

Cancellation  of  Instruments,  ^s»34. 

E(;^uity,  «=>67-87,  219,  452. 

Injunction,.  ^s»113. 

Judgment,  ^=s»456. 

Mandamus,  ^s»143. 

Mines  and  Minerals,  ^=:>38,  41. 
.    Mortgages,  ^=s»425. 

Specific  Performance,  ^=^105. 

States,  «s>192. 

Trade-Marks  and  Trade-Names,  ^s>32,  86. 

Trusts,  «s>198,  365. 

LADING. 

Bill  of,  see  Carriers,  ^=:»47-68. 

UKES. 

See  Waters  and  Water  Courses,  <|s>109-lll. 


LANDLORD   AND   TENANT. 

Scope-Note. 

[INCLUDES  nature  and  incidents  of  estates  for  years  and  tenancies  from  year  to 
year,  at  will,  or  at  snfferanoe;  leases  and  agreements  for  the  occupation  of  real  property 
in  general,  the  relation  between  the  parties  thereto,  and  their  rights  and  liabilities  as  be- 
tween themselves  and  as  to  others  incident  to  such  relation ;  and  remedies  relating  thereto. 

[For  rotated  matters  under  other  topics,  see  oross-referenoes  after  analysis-l 

Analysis. 

I.  Creation  and  Existence  of  the  Relation. 

[No  paragraphs  or  references  In  this  Digest. 
Land.  &  Ten.  SS  1-49.] 

II.  Leases  and  Agreements  in  General. 

(A)  Requisites  and  Validity. 

[No  paragraphs  or  references  In  this  Digest. 
Land.  &  Ten.  SS  60-97.] 

(B)  Construction  and  Operation. 

[No  paragraphs  or  references  In  this  Digest. 
Land.  &  Ten.  SS  98-119.] 


But  see  32  Cent.  Dig. 


But  see  32  Cent.  Dig. 


But  see  32  Cent.  Dig. 
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III.  Landlord's  Title  and  Reversion. 

(A)  Rights  and  Powers  o]?  Landlord. 

[No  paragraphH  or  references  in  this  Digest.     But  see  82  Cent  Dl£. 
Land.  &  Ten.  ff  120-150.] 

(B)  Estoppel  o]?  Tenant. 

e==>62.  Leases  and  agreements  as  ground  of  estoppel. 
63.  Operation  of  estoppel  against  tenant. 

IV.  Terms  for  Years. 

(A)  Nature  and  Extent. 

[No  paragraphs  or  references  in  this  Digest.     But  see  82  Cent  I>\^ 
Land.  &  Ten.  SS  21&-220.] 

(B)  Assignment,  Subletting,  and  Mortgage. 

[No  paragraphs  or  references  in  this  Digest.     But  see  82  Cent  Dig. 
Land.  &  Ten.  SS  221-260.] 

(C)  Extensions,  Renewals,  and  Options  to  Purchase  or  Sell. 
«=»87.  Number  of  renewals. 

(D)  Termination. 

«=9l02.  Breach  of  covenant  or  conditipn. 
104.  Assigning  or  subletting. 

107.  Nonpayment  of  taxes  or  assessments. 

108.  Nonpayment  of  rent. 

V.  Tenancies  from  Year  to  Year  and  Month  to  Month. 

[No  paragraphs  or  references  in  this  Digest.     But  see  82  Cent  Dig. 
Land.  &  Ten.  S|  372-400.] 

VI.  Tenancies  at  Will  and  at  Sufferance. 

[No  paragraphs  or  references  in  this  Digest.     But  see  32  Cent  Dig. 
Land.  &  Ten.  8S  401-433.] 

VII.  Premises,  and  Enjoyment  and  Use  Thereof.  ^ 

(A)  Description,  Extent,  and  Condition. 

[No  paragraphs  or  references  in  this  Digest.     But  see  82  Cent.  Dig. 
Land.  &  Ten.  {§  434-443.] 

(B)  Possession,  Enjoyment,  and  Use. 

^=s>  127.  Right  of  entry  and  possession  of  tenant 
140.  Injuries  to  premises. 
142.  By  third  persons. 

(C)  Incumbrances,  Taxes,  and  Assessments. 

^=3>148.  Covenants  and  agreements  as  to  taxes  and  assessments. 

(D)  Repairs,  Insurance,  and  Improvements.  ^ 
^s:»156.  Covenants  to  insure. 

(E)  Injuries  from  Dangerous  or  Defective  Condition. 

€s»162.  Nature  and  extent  of  landlord's  duty  to  tenant. 
164.  Injuries  to  tenants  or  occupants. 

(F)  Eviction. 

[No  paragraphs  or  references  in  this  Digest.     But  see  32  Cent.  Dig. 
Land.  &  Ten.  H  691-729.] 

VIII.  Rent  and  Advances. 

(A)  Rights  and  Liabiuties. 

<s»198.  Recovery  of  possession  by  landlord. 
211.  Abatement. 

(B)  Actions. 

(C)  Lien. 

241.  Statutory  provisions. 

242.  Right  to  lien. 
248.  Priorities. 
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VIII.  Rent  and  Advances — Continued. 
(D)  Distress. 

[No  paragraphs  or  references  In  this  Digest.     But  see  82  Gent.  Dig. 
Land.  &  Ten.  SI  1060-1166.] 

IX.  Re-Etetry  and  Recovery  of  Possession  by  Landlord. 

C=>287.  Actions  for  unlawful  detainer. 

290. Right  of  action  and  defenses. 

291.  Jurisdiction  and  proceedings. 

293.  Summary  proceedings. 

303.  Petition,  complaint,  or  affidavit. 

X.  Renting  on  Shares. 

[No  paragraphs  or  references  in  this  Digest     But  see  32  Gent.  Dig. 
Land.  &  Ten.  H  134&-1383.] 


Cross-References. 


See  Use  and  Occupation. 

LeaM  by  national  bank-,  see  Banks  and  Banking, 

Lease  of  Indian  lands,  see  Indians,  ^s»16. 
Lease  of  mines  and  mineral  lands,  see  Mines 
and  Minerals,  ^==>61-79. 


Lease  of  railroad  franchise  or  property,  see  Rail- 
roads, «s>130-134. 

Lease  of  sleeping  car,  see  Bailment,  ^=»31. 

Lease  of  trust  property,  see  Trusts,  ^=^205,  239. 

Relationship  of  master  and  servant  distinguish- 
ed, see  Master  and  Servant,  ^=>4,  88. 


L  OBEATIPy  AlfD  EXI8TEK0E  OF 
THE  REIiATIOK. 

(No  paragraphs  or  references  In  this  Dlgast    But 
■ae  22  Cent  Dig.  Land.  A  Ten.  99  1-49.] 

IL  I.EA8E8  AHD  AOREEBCEKT8  IK 


Eatoppd  by  acceptance,  see  Estoppel.  ^:»32. 
Lease  of  mines  and  mineral  lands,  see  Mines  and 
Mbierals,  «s»61-79. 

(A)  REQUISITES  AND  VALIDITY. 

[No  paragraphs  or  references  in  this  Digest.    But 
Me  n  ^n£  Dig.  Land.  A  Ten.  99  50-97.] 

(B)  OONSTRUCrriON  AND  OPERATION. 

[No  paragraphs  or  references,  in  this  Digest    But 
Me  S2  Cent  Dig.  Land,  ft  Ten.  99  98-119.] 


nL  IJkllBIiOBD'B     TTTUE!     AlfD     RE« 

VER8IOK. 

(A)  RIGHTS   AND  POWERS  OP  LAND- 
LORD. 

[No  pamgraplis  or  references  in  this  Digest    Bat 
•ee  23  Cent  Dig.  Land.  A  Ten.  99  120-160.] 

(B)  ESTOPPEL  OF  TENANT. 

€=»62.  Iieases  and  asreeneiits  as  fcronad 
of  estoppel. 

See  12  Cent   Dig.   Land.  A  Ten.   99  162-168,   168, 
no.  189. 

The  estoppel  which  prevents  a  tenant  from 
claiming  title  adversely  to  his  landlord  does  not 
depoid  on  the  validity  of  his  landlord's  title.— 
Goode  T.  Oaines,  145  U.  S.  141,  12  S.  Ot  839, 
38  L.  Ed.  654. 

^:»63.  Oporatioii     of     estoppel     asalnst 


See  22  Cent  Dig.  Land,  ft  Ten.  99  169-163,  165-167, 
W.  112-176. 

A  tenant  is  not  estopped  to  show  that  his 
landlord's  title  has  expired   or   terminated   by 


operation  of  law.— Johnson  v.  Riddle,  86  S.  Ot. 
393,  240  U.  S.  467,  60  L.  Ed.  752,  affirming 
judgment  139  P.  1143,  41  OkL  759. 

ZV.  TERMS  FOB  TEARS. 

(A)  NATURE  AND  EXTENT. 

[No  paragraphs  or  references  in  this  Digest    But 
see  S2  Gent  Dig«  Land.  A  Ten.  H  215-220.] 

(B)  ASSIGNMENT.  SUBLETTING,  AND 

MORTGAGE. 

[No  paragraphs  or  references  in  this  Digest    But 
see  S2  Cent  Dig.  Lauid.  A  Ten.  §S  221-260.] 

(O  EXTENSIONS.  RENEWALS,  AND  OP- 
TIONS TO  PURCHASE  OR  SELL. 

^s»87.  Kumber  of  renewals. 

See  S2  Cent  Dig.  Land.  A  Ten.  |  266. 

A  covenunt  in  a  lease  to  renew  at  its  ex- 
piration with  the  same  covenants  and  privileges 
as  contained  in  the  original  lease  is  satisfied 
by  one  renewal  without  the  insertion  of  another 
covenant  to  renew.  Decree,  Baltimore  &  O.  Ry. 
Co.  V.  Winslow,  18  App.  D.  O.  438,  reversed. — 
Winslow  V.  Baltimore  &  O.  R.  Co.,  23  S.  Ot 
443,  188  U.  S.  646,  47  L.  Ed.  635. 

(D)  TERMINATION. 

^=»102.  Breaeli    of    oovenant    or    oondl- 
tion. 

See  82  Cent  Dig.  Land.  A  Ten.  H  821-S42. 


— -  Assisnins   or  sublettiiis* 

See  32  Cent  Dig.  Land.  A  Ten.  9  828. 

A  sale  by  a  trustee  in  bankruptcy,  under 
order  of  court,  of  his  bankrupt's  interest  as  les- 
see in  a  lease  of  real  property,  is  not  a  breach 
of  a  condition  in  such  lease,  imposing  a  forfei- 
ture if  the  lessee  assigned  the  lease,  or  the  les- 
see's interest  should  be  sold  under  execution  or 
other  legal  process  without  the  lessor's  written 
consent.  Judgment  (1906)  147  F.  678,  77  0. 
C.  A.  662,  affirmed.— Gazlay  v.  Williams,  28  S. 
Ct.  687,  210  U.  S.  41,  52  L.  Ed.  ©60. 
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^=»107.  ^—  Konpaymeiit  of  taxes  or  as- 
sessments. 

See  82  Cent.  Dig.  Land.  A  Ten.  SS  382,  838. 

A  court  of  equity  cannot,  in  the  exercise  of 
its  general  power  to  relieve  from  a  forfeiture, 
endow  a  tenant  with  the  right  to  create,  at  the 
risk  of  the  owner,  a  contest  involving  the  va- 
lidity of  an  irredeemable  tax  sale,  for  the  pur- 
pose of  giving  such  tenant  the  right,  if  the  tax 
title  be  held  invalid,  to^pay  the  taxes,  and  thus 
be  relieved  of  a  forfeiture  for  his  breach  of  his 


The  act  of  the  landlord  in  accepting  as  a 
new  tenant  the  purchaser  of  an  irredeemable  tax 
title  to  the  property  is  not  such  a  fraud  on  the 
tenant  in  possession  as  entitles  him  to  relief  in 
equity  from  a  forfeiture  of  .the  lease  for  his 
breach  of  his  covenant  to  pay  the  t£^es,  es- 
pecially where  the  landlord  offered  to  condone 
the  forfeiture  if  the  tenant  would  commence  pro- 
ceedings to  l^ave  the  outstanding  tax  title  de- 
.clared  invalid,  and  would  secure  the  landlord 
from  loss  in  the  event  that  such  title  should  be 
sustained,  which  offer  the  tenant  declined. — Id. 

The  purchase  of  an  irredeemable  tax  title 
with  a  view  to  securing  a  lease  of  the  prop- 
erty is  not  such  a  fraud  on  the  tenant  in  pos- 
session as  entitles  him  to  relief  in  equity  from 
a  forfeiture  of  the  lease  for  a  breach  of  his 
covenant  to  pay  the  taxes.— Id. 

Relief  from  a  forfeiture  of  a  lease,  incur- 
red by  a  tenant  because  of  his  breach  of  his 
covenant  to  pay  the  taxes,  cannot  be  given  by 
a  court  of  equity  on  the ,  ground  of  accident  or 
mistake,  where  the  relief  sought  cannot  be  af- 
forded without  subjecting  the  lessor  to  the  peril 
of  contestinff  the  validity  of  an  outstanding 
prima  facie  irredeemable  tax  title.— Id. 

Equity  will  not  relieve  from  the  forfeiture 
of  a  lease  for  the  breach  by  a  tenant  of  his 
covenant  to  pay  the  taxes  on  any  theory  that 
his  default  was  due  to  the  misleading  conduct 
of  the  landlord  or  to  his  own  temporary  over- 
sight, where  the  testimony  conclusively  dem- 
onstrates the  tenant's  gross  negligence.— Id. 

^s»108.  ^i—  Konpaymeiit  of  rent. 

See  82  Cent,  Dig.  Land,  ft  Ten.  fifi  333-385,  839. 

A  written  demand  for  rent  by  a  grantee  of 
the  lessor,  describing  the  land  correctly,  but  de- 
scribing tne  lease  as  given  by  himself  instead  of 
by  his  grantor,  does  not  lay  the  foundation  for 
a  decree  of  forfeiture. — ^Henderson  v.  Carbon- 
dale  Coal  &  Coke  Co.,  140  U.  S.  25,  11  S.  Ct. 
681,  85  L.  Ed.  332. 

In  a  suit  by  a  lessor  against  the  lessee  and 
its  receiver,  to  cancel  the  lease  for  nonpayment 
of  rent,  the  petition  alleged  that  demand  in 
writing  had  been  mailed  to  the  receiver,  and 
exhibited  a  copy  of  the  letter  addressed  to  him, 
and  a  registered  letter  receipt  signed  by  him,- 
"per  C.  M.  Pierce."  No  reason  was  given  why 
personal  service  was  not  made,  and  there  was  no 
other  evidence  as  to  who  "C.  M.  Pierce"  was,  or 
whether  the  receiver  lived  where  the  letter  was 
addressed,  or  received  it.  Held,  that  no  demand 
was  shown  to  entitle  the  lessee  to  a  forfeiture. 
—Id. 

In  a  suit  by  a  lessor  against  the  lessee  and 
its  receiver  to  cancel  the  lease  for  nonpayment 
of  rent,  the  petition  alleged  that  a  demand  in 
writing  had  been  mailed  to  the  receiver,  and  ex- 
hibited a  copy  of  the  letter  intrusted  to  him, 
and  a  registered  letter  receipt,  signed  by  him, 
"per  C.  M.  Pierce."  No  reason  was  given  why 
personal  service  was  not  made,  and  there  was 
no  other  evidence  as  to  who  "C.  M.  Pierce"  was, 
or  whether  the  receiver  lived  where  the  letter 
was  addressed,  or  received  it.  Held,  that  the 
fact  that  the  receiver,  in  his  answer  to  the  pe- 
tition, did  not  deny  receipt  of  the  letter,  did  not 


help  complainant,  in  so  far  as  it  was  necessary 
to  show  a  demand  to  entitle  him  to  a  forfeiture, 
since  the  allegation  of  demand  in  the  petition 
was  insufficient  to  call  for  a  denial,  and  in  equi- 
ty proceedings  a  party  must  prove  all  the  facts 
necessary  to  his  right,  except  so  far  as  they  are 
admitted  by  the  adverse  party.— Id. 

V.  TEKANOIE8    FROM    TEAB    TO 

TEAR  AND  MOKTH  TO 

MOKTH. 

[No  paragraphs  or  references  In  this  Digest.    Bat 
Bee  82  Cent.  Dig.  Land.  A  Ten.  S9  872-400!] 

VL  TEKANOIES  AT  WHX  AND  AT 
SUFFERANCE. 

[No  paragraphs  or  references  in  this  Dlgebt.    But 
see  82  Cent  Dig,  Land,  ft  Ten.  SS  401-433.] 

VH.  PREBnSES,  AND  ENJOYMENT 
AND   USE  THEREOF. 

(A)  DESCRIPTION,  EXTENT,  AND 
CONDITION. 

[No  paragraphs  or  references  in  thla  Digest    But 
see  32  Cent.  Dig.  Land,  ft  Ten.  Sfi  434-443.] 

(B)  POSSESSION,  ENJOYMENT,  AND  USB. 

^9 127.  RlsU  of  entry  and   possesstoa 
of  tenant. 

See  32  Cent.  Dig.  Land,  ft  Ten.  U  446,  447. 

When  a  lessee  has  entered  into  possession 
under  a  contract  making  its  rights  dependent 
on  a  condition  precedent,  its  possession  is  sub- 
ject to  that  condition,  and  the  lessor  will  not  be 
estopped  to  set  it  up  by  accepting  rent— City  of 
New  Orleans  v.  Texas  &  P.  Ry.  Co.,  18  S.  Cu 
875,  471  U.  S.  312,  43  L.  Ed.  178. 

^^140.   Injuries  to  premises. 

See  82  Cent  Dig.  Land.  A  Ten.  %%  608-51& 


—  By  third  porsons. 

See   82  Cent    Dig.   Land.   A  Ten.   IS   608-SlS;    S7 
Cent  Dig.  Nuis.  9  120;   48  Ceht  Dig.  Tresp.  H  25.  86. 

A  party  wall  contract  which  authorizes  en- 
try on  the  demised  premises  and  an  undermining 
of  the  tenant's  wall  is  an  approval  of  the  tres- 
pass on  the  tenant's  possession,  committed  by 
the  adjoining  owner  in  the  performance  of  the 
contract,  rendering  the  landlord  liable  with  the 
adjoining  owner  in  an  action  for  resulting  dam- 
age—Weinman T.  De  Palma,  34  S.  Ct  370,  232 
U.  S.  571,  58  L.  Ed.  733,  affirming  judgment 
Di  Palma  v.  Weinman,  121  P.  38,  16  N.  M.  302. 

Loss  of  reasonably  certain  profits  is  a  proper 
element  in  awarding  damages  for  trespass  re- 
sulting in  the  destruction  of  a  leased  building 
with  interruption  of  a  going  business.— Id. 

(Q  INCUMBRANCES.  TAXES.  AND  AS- 
SESSMENTS. 

^!»148.  Oovenants  and  agreements  as  to 
taxes  and  assessments. 

See  82  Cent  Dig.  Land,  ft  Ten.  SS  620-582. 

The  covenant  of  a  perpetual  leaseholder 
with  his  municipal  lessor  to  pay  the  public 
taxes  which  shall  become  due  on  the  land  em- 
braces municipal  taxes,  whenever  they  can 
thereafter  be  lawfully  assessed  on  the  land  or 
the  improvements  which  are  part  of  the  land, 
although  when  the  lease  was  made  the  munici- 
pality had  no  power  of  taxation. — (1911)  J.  \V. 
Perry  Co.  v.  City  of  Norfolk,  31  S.  Ct.  465, 
220  U.  S.  472,  55  L.  Ed.  548,  affirming  judg- 
ment. City  of  Norfolk  v.  J.  W.  Perry  Co.  (1908) 
61  S.  E.  867,  108  Va.  28  and  Same  v.  White 
(1908)  61  S.  E.  870,  108  Va.  35. 
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(D)  REPAIRS.  INSURANCE,  AND  IM- 
PROVEMENTS. 

^=»156.  Oovenaiitt  ta  iiuiiire. 

8«e  tt  Cent.  Dig.  Land.  A  Ten.  (9  G67-670« 

The  fact  that  a  lessee  was  told  by  two  or 
three  insurance  agents,  to  whom  it  applied  for 
insurance  on  the  property,  that  such  [property 
was  not  insurable,  does  not  show  such  impossi- 
bility of  performance  of  its  contract  to  insure- 
as  to  excuse  its  nonperformance  thereof. — Jack- 
BonviUe,  M.,  P.  Ry.  &  Nav.  Co.  v.  Hooper,  160 
V.  S.  514,  16  S.  Ct.  379,  40  L.  Ed.  515. 

Where,  in  consideration  of  the  lessor's  agree- 
ment to  rebuild  in  case  of  fire,  and  a  stipulation 
for  the  snspension  of  the  rent  so  long  as  the 
premises  remain  uninhabitable,  the  lessee  agrees 
to  keep  the  premises  insured  in  a  certain  sum, 
the  extent  of  his  liability  in  case  he  fails  to  do 
BO,  and  the  property  is  wholly  destroyed  by  fire, 
is  the  amount  for  which  he  agreed  to  insure. — Id. 

(E)  INJURIES  FROM  DANGEROUS  OR 
DEFECTIVE  CONDITION. 

^=»162.  Katiixe  and  extent  of  landlord's 
dnty  to  tenant. 

See  S2  Cent  Dig.  Land.  A  Ten.  9 


Under  the  rule  that  there  is  no  implied  war- 
nmty  on  the  part  of  a  landlord  that  the  demised 
premises  are  safe  or  reasonably  fit  for  occupa- 
tion, a  landlord  letting  a  house  situated  upon  a 
moontain  side,  where  snow  slides  sometimes  oc- 
cur, is  not  bound  to  notify  the  lessee  of  the  dan- 
ger therefrom,  though  the  lessor  has  knowledge 
thereof  and  the  lessee  has  not  and  has  never 
before  lived  in  a  region  where  snow  slides  occur. 
Doyle  V.  Union  Pac.  R.  Cp.,  147  U.  S.  413,  13 
S.  Ct  383,  37  li.  Ed.  223. 

Where  a  railroad  company  leases  to  an  in- 
dividual a  house  situated  near  its  railroad  track 
under  an  agreement  that  the  lessee  shall  board 
its  section  hands  therein  at  a  specified  price  to 
be  paid  by  the  hands,  the  company  agreeing  to 
aid  her  in  collecting  the  same  by  retaining  the 
amount  from  their  wages,  the  relation  thus 
created,  in  so  far  as  concerns  the  company's  du- 
tj  in  respect  to  the  leased  premises,  is  merely 
that  of  landlord  and  tenant,  and  not  that  of 
master  and  servant— Id. 

^=»1M.  Injnries    to    tonants    or    ooen- 
pants. 

See  S2  Cent  Dig.  Land.  A  Ten.  fifi  680-6S7.  639.  «41. 

Under  the  rule  that  there  is  no  implied  war- 
ranty on  the  part  of  a  landlord  that  the  demised 
honse  is  a  safe  or  reasonably  fit  for  occupation, 
a  railroad  company  which  lets  a  house  situated 
upon  a  mountain  side  where  snowslides  some- 
times occur  is  not  bound  to  notify  the  lessee  of 
the  danger  therefrom,  though  the  company  has 
knowledge  thereof,  and  the  lessee  has  not,  and 
has  never  before  lived  in  a  region  where  snow- 
slides  occur;  and  in  the  absence  of  any  deceit  or 
misrepresentation  the  company  is  not  liable  for 
personal  injuries  to  the  lessee,  or  for  the  death 
of  members  of  her  family,  occasioned  by  the  de- 
struction of  the  house  by  a  snowslide.— Doyle  v. 
Union  Pac.  R.  Co.,  147  U.  S.  413,  13  S.  Ct  333, 
37  L.  Ed.  223. 


(No 


(F)  EVICTION. 

^ptas  or  references  In  this  Digest    Bat 
It  Dig.  Land.  A  Ten.  H  891-729.] 


▼m.  BENT  AND   ABVANCE8. 


CUims  against  United  States  for  rent,  see  Unit- 
ed States,  es»d5. 

Right  to  rents  and  profits  of  mortgaged  prop- 
erty, see  Mortgages,  ^=»199. 


Under  mining  lease,  see  Mines  and  Minerals, 

<8=>70. 
Under  oil  or  gas  lease,  see  Mines  and  Minerals, 

€=>79. 

(A)  RIGHTS  AND  LIABILITIES. 

Dae  process  of  law,  see  Constitutional  Law,  ^s» 
265. 

^s»198.  ReooTory  of  possession,  by  land- 
lord. 

.  See  82  Cent  Dig.  Land,  ft  Ten.  S  763. 

Rent  after  re-entry  cannot  be  recovered  by 
the  lessors  unless  a  reasonable  effort  has  been 
made  to  relet  the  premises,  where  the  lease  pro- 
vides that  after  re-entry  for  breach  of  any  cove- 
nant the  lessors  "may,  at  their  discretion,  reiet 
the  premises,  at  the  risk  of  the  lessee,  who 
shall  remain,  for  the  residue  of  said  term,  re- 
sponsible for  the  rent  herein  reserved,  and  shall 
be  credited  with  such  amounts  only  as  shall  be, 
by  the  lessors,  actually  realized."  Judgment 
(C.  C.  A.  1905)  139  F.  5,  affirmed.— Interna- 
tional Trust  Co.  V.  Weeks,  27  S.  Ct.  69,  203 
U.  S.  364,  51  L.  E3d.  224. 

^=»211.  Abatemeiit. 

See  82  Cent.  Dig.  Land.  A  Ten.  fifi  840-8tt. 

The  inundation  of  a  sugar  plantation  in 
Louisiana  by  the  Mississippi  river,  caused  by  the 
giving  way  of  a  levee,  resulting,  not  only  in  the 
loss  of  the  crop,  but  also  in  the  destruction  of 
all  the  stubble  and  plant  cane,  putting  the  plan- 
tation under  water  for  three  months,  filling  up^ 
the  canals  and  ditches,  sweeping  away  the  bridg- 
es, and  leaving  a  deposit,  from  three  to  six  inch- 
es deep,  over  the  whole  land,  and  requiring,  in 
order  to  raise  a  crop  again,  the  canals  and  ditch- 
es to  be  dug  out,  the  bridges  to  be  rebuilt,  and 
seed  cane  to  be  obtained,  amounts  to  a  partial 
destruction  of  the  premises  by  an  unforeseen 
event,  or  making  them  unfit  for  the  purpose  for 
which  leased,  if  leased  for  a  sugar  plantation, 
within  Rev.  Civ.  Code  La.  arts.  2697  (2667)  and 
2699  (2669),  entitling  a  lessee,  in  case  of  such,  a 
des^uction  or  impairment  of  the  thing  leased  to 
an  abatement  of  the  rent  or  an  annulment  of  the 
lease;  and  the  injury  is  of  so  grave  a  character 
as  to  entitle  him  to  an  annulment,  and  he  will 
not  be  required  to  be  satisfied  with  an  abatement 
of  rent  merely. — Viterbo  v.  Friedlander,  120  U. 
S.  707,  7  S.  Ct  962,  30  L.  Ed.  776,  reversing 
decree  (C.  C.)  24  F.  320. 

* 

(B)  ACTIONS. 

See  22  Cent  Dig,  Land.  A  Ten.  H  866-974. 

Limitation  of  action,  see  Limitation  of  Actions, 
^=^16. 

f     (Q  LIEN. 

Limitation  of  action,  see  Limitation  of  Actions, 
^=5>32. 

^s»241.  Statutory  proTisions. 

See  82  Cent.  Dig.  Land.  A  Ten.  H  977,  978. 

The  owners  of  several  sngar  plantations 
leased  a  sugar  house  on  one  of  ti^em  at  a  rental 
of  $2,000  per  annum.  In  the  same  writing 
there  were  further  provisions  whereby  the  par- 
ties agree  mutually  "to  sell  and  purchase,  re- 
spectively," all  the  cane  to  be  raised  by  the  les- 
sors upon  their  plantations,  a  certain  sum  to  be 
paid  at  the  beginning  of  each  week  on  each  ton 
of  cane  delivered  the  preceding  week,  and  the 
balance  to  be  secured  by  a  "lien  and  privilege" 
on  the  first  bounty  money  received  by  tne  lessees 
on  sugar  produced  at  the  sugar  house.  By  a 
separate  article,  provision  was  made  for  termi- 
nating the  contract  relating  to  the  cane,  without 
affecting  the  lease;  and  by  a  final  article  it  was 
declared  that  "this  is  an  entire  contract,  each 
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Btipolation  and  obligation  herein  being  a  part  of 
the  consideration  for  every  other."  Held,  that 
the  contract  of  sale  and  purchase  of  the  cane 
was  ia  fact  a  separate  contract  from  the  lease, 
and  that  no  priyilege  arose  for  a  balance  of  the 
purchase  money,  under  Civ.  Code  La.  270$, 
which  provides  that  the  lessor  has  for  the  pay- 
ment ''of  his  rent,  and  other  obligations  of  the 
lease,  a  right  of  pledge"  on  the  movable  effects 
of  the  lessee  found  upon  the  premises.  Burdon 
Cent.  Sugar-Refining  Go.  v.  Ferris  Sugar  Mfg. 
Co.  (C.  C.)  78  F.  417,  reversed.— Burdon  Cent 
Sugar-Refining  Co.  v.  Payne,  17  S.  Ct.  754,  167- 
U.  S.  127,  42  L.  Ed.  105. 

«=>242.  RisMtoliea. 

See  32  CenL  Dig.  Land.  A  Ten.  19  976»  979-981. 

Rev.  St.  Ark.  1884,  f  4453,  provides  that 
every  landlord  shall  have  -a  lien  on  the  crop 
grown  on  the  demised  premises  in  any  year  for 
rent  accruing  during  such  year,  and  such  lien 
shall  continue  for  six  months  after  the  rent  be- 
comes due.  Rev.  Code  La.  arts.  2705, 2709,  lim- 
its the  landlord's  lien  to  "the  movable  effects  of 
the  lessee  which  are  found  on  the  property  leas- 
ed," and  he  must  ezerciae  his  right  by  seizing 
the  movables  before  the  lessee  takes  them  away, 
or  within  15  days  thereafter,  if  they  remain  his, 
and  can  be  identified.  The  owner  of  cotton  rais- 
ed on  leased  premises  in  Arkansas,  the  rent  for 
which  was  unpaid,  shipped  it  to  defendants, 
brokers  in  Louisiana,  who  sold  it  to  pay  ad- 
vances, Sess.  Acts  La.  1874,  p.  114,  |  2,  giving  a 
lien  therefor.  Held,  that  tiie  law  of  Louisiana, 
and  not  that  of  Arkansas,  must  govern,  and  that 
defendants  were  not  liable  to  the  owners  of  the 
premises.— Walworth  v.  Harris,  129  U.  S.  855,  9 
S.  Ct.  340,  32  L.  Ed.  712. 

^s:»248.  Priorities. 

See  88  Cent  Dig.  Land.  A  Ten.  If  1008-1008,  1010- 
1012,  1017;    8  Cent  Dig.  Agric.  fi  8S. 

ReV.  Civ.  Code  La.  i%  2705,  2709,  declare 
that  the  lessor,  for  the  payment  of  his  rent,  has 
a  right  of  pledge  on  the  movable  effects  of  his 
lessee,  which  he  may  seize  under  certain  condi- 
tions. Act  La.  March  21,  1874,  provides  that, 
by  special  contract,  a  factor  furnishing  supplies 
to  carry  on  a  plantation  may  obtain  a  right  of 
pledge  on  the  crops  produced,  but  that  this  shall 
be  subordinate  to  the  right  of  pledge  for  the  rent 
of  the  land.  Plaintiff  and  defendai^t's  lessees  en- 
tered into  such  a  contract,  and  defendant  became 
a  party  thereto,  and  agreed  that  plaintiff's  claim 
for  supplies  should  have  preference  over  his  own 
claim  for  rent.  Held,  that  defendant  might  still 
seize  and  sell  the  crops  produced  for  payment  of 
his  rent,  as  Code  Prac.  La.  arts.  679,  683,  pro- 
vide for  sales  by  the  sheriff  subject  to  the  rights 
of  those  having  prior  liens  or  privileges.— Saloy 
V.  Bloch,  136  U.  S.  338,  10  S.  Ct  996,  34  L. 
Ed.  668. 

(D)  DISTRESS. 

[No  paragraphs  or  references  in  this  Digest   But 
see  88  (&nt  Dig.  Land.  A  Ten.  H  1060-1106.] 


IZ.   BE-EKTBT    AlfD    REOOVERT    OF 
POBSESSIOK  BT  IiANDIiORB. 

^s»287.  Aotioaa  for  milawfiil  detainer. 

See  88  Cent  Dig.  Land.  A  Ten.  9fi  1806-1815,  1217- 
mi,  18a-1269. 

^=9290.  —  Rifflit    of    aetioii    and    de- 
feases. 

See  88  Cent  Dig.  Land.   A  Ten.  91  1207-1215;    81 
Cent  Dig.  Forcl.  B.  ft  D.  i  8. 

Where  a  tenant,  after  the  expiration  of  his 
original  term,  claims  a  right  to  hold  the  premises 


under  a  subsequent  lease  by  hia  landlord  to  a 
third  person,  and  such  lease,  for  defects  in  its 
inception,  has  been  decreed  void,  to  the  tenant's 
knowledge,  before  he,  acquired  any  claim  there- 
under, the  facts  that' an  appeal  is  pending  from 
such  decree,  and  that  a  supersedeas  bond  has 
been  given  thereon,  do  not  impart  any  validity 
to  such  lease,  that  may  make  it  available  to  the 
tenant  as  a  defense  to  an  action  of  unlawful  de- 
tainer.—Lehnen  V.  Dickson,  148  U.  S.  71,  13  S. 
Ct.  481,  87  L.  Ed.  873,  affirming  judgment  (O. 
G.)  Dickson  v.  Lehnen,  37  F.  310. 

Good  faith  of  a  tenant  in  holding  over  is  not 
a  defense  to  an  action  against  him  for  unlawful 
detainer  under  the  Missouri  statutes,  as,  by  Rev. 
St.  Mo.  I  5102,  the  complainant  is  not  compelled 
to  make  further  proof  of  the  detainer  than  that 
he  was  lawfully  possessed  of  the  premises,  and 
that  defendant  unlawfully  detained  the  same. — 
Id. 


—  Jarisdlotioa    aad    proeeed- 
lass. 

See  82  Cent  Dig.  Land.  A  Ten.  fi{  1217-1241.  1243- 
1268;    8. Cent  Dig.  App.  A  B.  f  4768. 

ESvidence  of  the  invalidity  of  a  lease  under 
which  defendant  claims  in  an  action  of  unlawful 
detainer  does  not  involve  an  inquiry  into  the 
merits  of  the  title,  prohibited  by  2  Rev.  St  Mo. 
1889,  S  5111,  but  is  a  proof  of  right  under  a 
derivative  title,  within  section  5123,  allowini: 
proof  of  such  rights.— Lehnen  v<  Dickson,  148 
U.  S.  71,  13  S.  Gt  481,  37  L.  Ed.  373,  affirming 
judgment  (G.  G.)  Dickson  v.  Taylor,  37  F.  319. 

^=»293.   Sanunary  proeeedlncs. 

See  38  Cent   Dig.   Land.   A  Ten,   H  1870-1348;   1 
Cent  Dig.  Action,  9  IIL 


— —  Petitioa«  eomplaint,  or  att- 
davit. 

See  88  Gent  Dig.  Land.  A  Ten.  fifi  1308-1800. 

Under  Rev.  St.  D.  0.  I  684,  requiring  the 
complaint  to  be  "on  oath  or  the  person  entitled 
to  the  premises,"  the  oath  may  be  taken  any- 
where before  an  officer  authorized  to  administer 
oaths.— Harris  v.  Barber,  129  U.  S.  366,  9  S.  Gt. 
314,  32  L.  Ed.  697,  affirming  Barber  v.  Harris, 
6  Mackey  (17  D.  G.)  586. 

The  landlord  and  tenant  act  (Rev.  St  D.  C. 
§f  680,  681,  684,  686,  688),  which  provides  that 
all  tenancies  at  sufferance  may  be  determined  by 
30  days'  written  notice  to  quit,  and  which  does 
not  require  the  relation  of  landlord  and  tenant 
to  be  set  forth  in  the  complaint,  is  ^tisfied,  at 
least  so  far  as  to  supjport  the  jurisdiction  of  the 
justice,  by  allegations  that  complainant  is  enti- 
tled to  the  possession  of  the  premises,  that  they 
are  detained  from  him  and  held  without  right  by 
defendant,  that  defendant  is  his  tenant  at  suffer- 
ance, and  that  his  tenancy  has  been  terminated 
by  due  notice  to  quit. — Id. 

An  allegation  that  the  complainant  is  ''en- 
titled to  the  possession"  of  the  premises,  instead 
of  that  he  is  "entitled  to  the  premises,"  is  suffi- 
cient—Harris V.  Barber,  129  U.  S.  366,  9  S.  Ot. 
314,  32  L.  Ed.  697,  affirming  Barber  v.  Harria, 
6  Mackey  (17  D.  G.)  586. 


X.  RENTINO  OK   SHARES. 

[No  paragraphs  or  references  in  this  Digest    But 
see  88  Cent  Dig.  Land.  A  Ten.  U  1348-3J»3.] 


LAND  OFFICE. 

See  PubUc  Landa,  «s»95-109. 
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LANDS. 

See  Property. 
Conveyances,  see — 

Deeds. 

Vendor  and  Purchaser. 
Indian  lands,  see  Indians, 
Mortgage,  see  Mortgages. 
Public  lands,  see  Public  Landa. 


LANGUAGE 

statute,  see  Statutes,  «=s>187-194.  , 

Statute,  following  statutory  language  in  indict- 
ment or  information,  see  Indictment  and  In- 
formation, ^=»110. 


LAPSL 

Legacy  or  devise,  see  Wills, 


LARCENY. 


Scope-Note. 

[INCLUDES  taking  and  removing,  with  intent  to  steal,  personal  property  in  possession, 
actual  or  constmctlye,  of  another,  without  force  or  intimidation,  or  any  false  personation 
or  pretense,  and  attempts  to  commit  such  offenses ;  nature  and  elements  of  crime  of  lar- 
ceny or  theft  in  general,  and  of  grand  or  petit  larceny,  larceny  from  the  person  or  from 
a  dwelling  or  other  building  or  structure,  etc. ;  nature  and  extent  of  criminal  responsi- 
bility therefor,  and  grounds  of  defense;  and  prosecution  and  punishment  of  such  acts 
as  public  offenses. 

[For  related  matters  under  other  topics,  see  cross -referenoee  after  analysis.! 

Analysis. 

I.  0£Fense8  and  Responsibility  Therefor.  ' 

^=»4.  Property  subject  of  larceny. 
-6.  Nature  in  general. 

II.  Prosecution  and  Punishment. 

(A)  Indictment  and  Information. 

«=»  34.  Taking  and  asportation  in  general. 

(B)  Evidence. 

[No  paragraphs  or  references  In  this  Digest.    But  see  82  Gent.  Dig.  Larc. 
§1  127-178.] 

(C)  Triai<  and  Review. 

[No  paragraphs  or  references  in  this  Digest.    But  see  82  Cent.  Dig.  Larc. 
SS  17^212.] 

(D)  Sentence  and  Punishment. 

[No  paragraphs  or  references  in  this  Digest. .  But  see  32  Cent.  Dig.  Larc. 
iS  213-215.J 

Cross-References, 


Embeszlement. 
Becdving  Stolen  Goods. 


Liability  of  innkeeper  to  guest,  see  Innkeepers, 
<g=>ll. 

Rights  of  bona  fide  purchasers  of  stolen  instru- 
ments, see  Bills  and  Notes,  ^=»382. 


L  OFFEHSE8   AlfD    RS8POK8IBIUTT 


^=»4.  Property  subjeet  of  laroeiiy. 

See  32  Cent  Dig.  Larc.  19  U-21. 


—  Matnre  in  seneraL 

See  82  Gent.  Dig.  LArc.  Si  U-17. 

Postage  stamps,  remaining  in  the  possession 
of  the  government  unissued,  are  "personal  prop- 
erty belonging  to  the  United  States/'  and  may 
be  the  subject  of  larceny  under  Rev.  St.  S  5450. 
-JoUt  t.  United  States,  18  S.  Ct.  624,  170  U. 
8.  402,  42  L.  Ed.  1085. 


n.  PBQSECUTIOK  AKD  PUNI8R- 

MEKT. 

(A)  INDICTMENT  AND  INFORMATION. 

Due  process  of  law,  see  Constitutional  Law, 
265. 

^s»34.  Talcinc  Mt^  asportation  in  sener^ 
al. 

See  S2  Cent.  Dig.  Larc.  9fi  61.  94.  W. 

Rev.  St.  I  5456,  providing  for  the  pun- 
ishment of  "every  person  who  robs  another  of 
any  kind  or  description  of  personal  property  be- 
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longing  to  the  United  States,  or  feloniously 
takes  and  carries  away  the  same,"  covers  two 
distinct  offenses,  and  an  indictment  under  the 
latter  datuse  need  not  charge  a  forcible  taking. 
—Jolly  v:  United  States,  18  S.  Ct.  624,  170  U. 
S.  402,  42  L.  Ed.  1085. 

(B)  EVIDENCE. 

TNo  paragraphs  or  references  In  this  Digest.    But 
see  32  Cent  Dig.  Larc.  5S  127-178.] 

(O  TRIAL  AND  REVIEW. 

tNo  paragraphs  or  references  in  this  Digest.    But 
see  82  Cent.  Dig.  Larc.  »  179-212.] 

(D)  SENTENCE  AND  PUNISHMENT. 

fNo  paragraphs  or  references  in  this  Digest   But 
&nt.  Dig.  Larc  98  213-216.1 


OAA 


LARD. 


See  Food,  ^s>2. 


USCIVIOUS  COHABITATION  OR 

CONDUCT. 

See  Prostitution. 

LAST  CLEAR  CHANCE. 

Injury  avoidable  notwithstanding  contributory 
negUgence,  see  Negligence,  ^»83. 

LATENT  AMBIGUITY. 

Parol  evidence  to  explain,  see  Evidence,  ^=»452. 

UUNDRIES. 


LEAVE  OF  COURT. 

Filing  bill  of  review,  see  Equity,  ^=!>455,  456. 
Filing  cross-bill,  see  Equity,  ^=»198. 
Filing  supplemental  bill,  see  Equity,  ^=»297. 
To  amend  pleading,  see  Pleading,  ^=»233-238. 
To  bring  action  against  receiver,  see  Receivers, 
<&=5>146,  174. 

LEGACIES.    . 

See- 
Charities.  ^^^  „^, 
Executors  and  Administrators,  ^=s>2Sl-olOk 
Internal  Revenue,  ^=»8,  36.  ' 
War,  ^=>29. 
Wills. 


LEGACY  TAX. 


See- 


Class  legislation,  see  Constitutional  Law, 

208 
Constitutionality   of  law   regulation,   hoora  of 

work,  see  Constitutional  Law,  ^=»88. 
Due  process  of  law,  see  Constitutional  law, 

<8=»275,  206.  ^      ^_^.      , 

Bqual   protection   of  Mtws,   see  Constitutional 

Law,  «s»230,  238,  289. 

LAW  OF  NATIONS. 

See  International  Law. 

LAW  OF  THE  CASL 

Former  decision,  see—  ^^^  ^^^^  ^^^^^  .  ^^^ 
Appeal  and  Error,  «s»1096,  1097, 1099,  1196. 
Courts,  ^=»99. 

UWYERS. 

See  Attorney  and  CUent 

LEADING  QUESTIONS. 

On  examination   of  witnesses,   see  Witnesses, 
«s>239-242. 

LEASE. 

See  Landlord  and  Tenant 

LEAVE  OF  ABSENCE 

Army  officers,  see  Army  and  Navy,  ^»18. 


Internal  Revenue,  ^=»36. 
Taxation,  «=»856-876. 


LEGAL  NOTICE. 


See- 
Notice. 
Process. 


LEGAL  RESIDENCE 

See  Domicile. 

LEGAL  TENDER. 

Determination  as  political  question,  see  Con- 
stitutional Law,  ^s>68. 


LEGISLATURE. 

Debates  as  aid  to  construction  of  statutes, 
Statutes,  e==>216. 

Legislative  divorce,  see  Divorce,  ^:»5. 

Legislative  power,  see- 
Constitutional  Law,  ^s»50-65. 
Counties,  ^=»24. 
Courts   ^ss943. 

Municipal  Corporations,   ^=»64-76» 
United  States,  «=3>22. 

LEGITIMATION. 

See  Bastards,  «=>&-13. 


LETTERS. 

See  Post  Office. 

As  evidence,  see — 

Criminal  Law,  «s»396. 

Evidence,  ^s»357. 
Contracts  by  correspondence. 

Contracts,  ^=s»26. 

Sales,  <e==>32.  ^,    ,     , 

Decoy  letters,  defense  to  crime,  see  Criminal 

Law   ^53*37. 
Of  alpkabet  as  subject  of  trade-mark,  see  Trade- 

Marks  and  Trade-Names.  ^ss»6. 
Of  credit,  see  Banks  and  Banking,  ^s»191. 
Presumptions  as  to  mailing  and  delivery,  see 

EMdence,  ^     '"' 


LETTERS  PATENT. 

See- 
Patents. 
Public  Lends,  «=»112-117,  189-192. 


LEVEES. 

Scope-Note. 

[INCLUDES  embankments  and  other  works  coiistmcted  by  public  authority  to  protect 
lands  from  Inundation;  nature  and  scope*  of  power  to  establish  and  maintain  such 
works;  constitutional  and  statutory  provisions  relating  thereto;  creation  of  levee  dis- 
tricts, and  appointment,  rights,  powers,  duties,  and  liabilities  of  levee  boards,  officers, 
etc.;   construction  and  maintenance  of  such  works,   and  local  assessments  therefor.l 

[For  related  matters  under  other  topics,  •••  cross -references  after  analysis.] 

Analysis. 

^P>2.  Constitutional  and  statutory  provisions. 

13.  Location. 

14.  Construction. 
16.  Contracts. 

19.  Damages  from  construction  or  maintenance. 
21.  Assessments  and  special  taxes. 

24.  Exemptions. 

26.  Payment,  and  recovery  of  assessments  paid. 

28.  Sale  of  land  for  nonpayment. 

30.  District  or  other  levee  funds,  debts,  and  securities. 
34.  Bonds  and  other  securities. 


Cross-References. 


^  Navigable  Waters,  ^s»8. 

Doe  process  of  law,  see  Constitutional  Law, 

Bqnal  protection  of  laws,   see   Constitutional 
Law,  ^=s>233. 


Persons  entitled  to  raise  constitutional  ques- 
tions, see  Constitutional  Law,  ^s:»42. 

Privileges  and  immunities  of  citizens,  see  Con- 
stitutional Law,  ^=»206. 

Taking  property  for  public  use,  see  E>minent 
Domain,  ^s»2. 


^»2.  Oeastttvtloiial  aad  statutory  pro- 
▼isioiui. 

See  32  Cent  Dfg.  Leyees.  fi  2. 

The  work  of  constructing  a  great  levee 
•long  the  bank  of  a  river  subject  to  overflow, 
and  independent  of  a  system  of  drainage,  is 
not  embraced  within  Act  HI.  April  24,  1871, 
aothorizing  tiie  construction  of  drains  and 
ditches  for  agricultaral  and  sanitary  purposes, 
and  of  levees  if  deemed  necessary  for  drainage. 
Decree  95  P.  883,  37  C.  C.  A.  309,  affirmed.— 
O^Brien  v.  Wheelock,  22  S.  Ot  854,  184  U.  S. 
450,  46  L.  Bd.  636. 

^>13.  Ziooation. 

See  22  Cent  Dig.  Leraes,  9  4. 

Land  in  Louisiana  bordering  on  a  navigable 
etream  is  subject  to  the  state  law  allowing  the 
poblic  to  impose  servitudes  on  such  land  with- 
out compensation  for  the  making  and  repairing 
of  levees,  even  though  the  title  to  the  land  is 
derived  from  the  United  States.— Bldridge  v. 
Trezevant,  160  U.  S.  452,  16  S.  Ct  345,  40  L. 
Ed.  490. 

^^14.  Cunstmotioii. 

See  22  Cent.  Dig.  Levees.  (  t. 


—  Oontracts. 

See  22  Cent.  Dig.  Levees,  f  6. 

A  board  of  commissioners,  authorized  to 
make  contracts  for  the  building  of  levees,  and 
to  borrow  money,  issue  bonds,  and  sell  and  ne- 
gotiate them,  but  not  at  a  greater  rate  of  dis- 
count than  10  per  cent.,  may  make  a  contract 
at  certain  prices,  payable  in  such  bonds,  and 
naay  afterwards  amend  that  contract  by  insert- 
ing "at  the  rate  of  90  cents  on  the  dollar,"  and 
issue  bonds   accordingly,    upon    being   satisfied 


that  such  was  the  agreement  really  made  be- 
tween the  parties,  although  the  work  is  actually 
done  by  subcontractors  for  lower  prices  in  cash. 
— Hemineway  v.  Stansell,  106  U.  S.  399,  1  S. 
Ct.  473,  27  L.  Bd.  245. 

^s>19.  Dajnafl^ea    from    constntetioii    or 
mainteiuiiioe. 

See  82  Cent.  Dig.  Levees,  §  10. 

Levees  ma^  be  erected  on  natural  banks  of 
the  Mississippi  as  protection  against  extraordi- 
nary floods  without  liability  to  riparian  owners 
whose  lands  are  damaj^ed  by  subsequent  raising 
of  the  flood  level. — Cubbins  v.  Mississippi  River 
Commission,  36  S.  Ct.  671,  241  U.  S.  351,  60 
L.  Ed.  1041. 

Riparian  owner  may  not  complain  of  levees 
along  banks  of  the  Mississippi  in  times  of  flood, 
though  resulting  increase  in  volume  of  waters 
raises  flood  level  so  as  to  overflow  his  land.— Id. 

^1^2 1«  AssesameBts  and  special  taxes. 

See  32  Cent  Dig.  Levees,  §9  21-28. 


—  Ezempticnfli. 

See  32  Cent.  Dig.  Levees,  S  23. 

A  provision  in  the  charter  of  a  railroad  com- 
pany exempting  its  property  from  taxation  gen- 
erally does  not  exempt  it  from  special  assess- 
ments for  the  construction  of  levees. — Ford  v. 
Delta  &  Pine  Land  Co.,  17  S.  Ct  230,  164  U. 
S.  662,  41  L.  Ed.  590,  affirming  decree  (C.  C.) 
43  F.  181. 

^=»26.  — —  Payment,    and    recovery    of 
aaseflsmenta  paid. 

See  82  Cent  Dig.  Levees,  9  25. 

Act  Miss.  March  16,  1872,  provided  for  the 
sale  by  the  auditor  to  a  railroad  company  of 
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certain  lands  forfeited  to  the  state  for  unpaid 
taxes,  and  directed  that  levee  boards  claiming 
any  of  such  lands  for  nonpayment  of  levee  taxes 
should  accept  in  payment  of  such  taxes  any 
bonds  of  the  levee  boards.  Held,  that  the  audi- 
tor's deed  reciting  the  payment  of  a  certain  sum 
by  the  company  ^'in  full  of  all  state  and  county 
taxes"  was  not  evidence  of  payment  of  the  levee 
Uxes.— Ford  v.  Delta  &  Pme  Land  Co.,  17  S. 
Ct.  230,  164  U.  S.  662,  41  U  Ed.  590,  affirm- 
ing decree  (O.  0.)  43  F.  181. 


—    Bale    of   land    for   noiipay- 
Btont. 

Sec  32  Cent  Dig.  Levees,  I9  26,  27. 

A  recital  in  a  decree  for  the  sale  of  lands  for 
unpaid  levee  taxes  that  the  nonresident  defend- 


a  collateral  attack  based  on  the  objection  that 
there  was  no  sufficient  proof  of  publication  of 
the  warning  order  or  notice  filed  or  produced 
in  court  when  the  decree  was  made,  where,  un- 
der the  local  procedure,  the  entry  of  a  warning 
order,  even  if  required,  is  not  Jurisdictional. 
Decree  (1905)  85  S.  W.  252,  74  Ark.  174,  af- 
firmed.—Ballard  V.  Hunterr27  S.  Ct  261,  204 
U.  S.  241,  51  L.  Ed.  461. 

^==>30.  Distriot    or    otber    levoo    fvmdsy 
debts,  and  securities. 

See  S2  CenL  Dig.  Levees,  |  19. 


«—  Bonds  and  other  seenritiet. 

See  82  Cent.  Dig.  Levees,  9  19. 

Act  Miss.  Feb.  13,  1867,  provided  for  the 
issuance  of  bonds  for  debts  incarred  by  the  levee 


board,  and  for  an  assessment  upon  lands  bene- 
fited by  the  construction  of  levees,  for  the  pay- 
ment of  the  bonds.  HM^  that  taxes  received 
and  lands  forfeited  under  the  act  became  a  trust 
fund  for  the  payment  of  the  bonds,  which  could 
not  be  diverted  by  subsequent  act  of  the  legis- 
lature.—Ford  V.  Delta  &  Pine  Land  Co.,  17  S. 
Ct.  230,  164  U.  S.  662,  41  U  Bd.  590»  affirming 
decree  (O.  Q.)  43  F.  18L 

LEVY. 

See- 
Attachment,  ^=s>162-202. 
Execution,  «=s>107-146. 

Assessment  or  tax,  see — 
Counties,  ^=s»192. 

Municipal  Corporations,  ^s»406-523. 
Taxation, 


rpore 
301. 


LEWDNESS. 

See  82  Cent.  Dig.  Lewd. 

See— 
ObscenitjT. 
Prostitution. 

LEX  UOCI. 

See  cross-references  under  Conflict  of  Laws. 

LIBEL 

For  violation  of  commerce  laws,  see  Fish, 

15. 
In  admiralty,  see  Admiralty,  43>60. 


LIBEL   AND   SLANDER, 


*  Scope-Note. 

[INCLUDES  mallcioas  defamation,  by  words  spoken,  written,  or  printed,  or  by  Blgns, 
pictures,  etc.,  injurious  to  a  person  in  his  general  reputation,  or  exposing  a  living  person, 
or  the  memory  of  one  deceased,  to  hatred,  contempt,  or  ridicule,  or  prejudicial  to  a  person 
In  his  profession,  trade,  occupation,  employment,  or  ofllce,  or  otherwise  causing  one  special 
damage,  or  injurious  to  one's  interest  in  property,  real  or  personal,  or  tending  to  provoke  a 
breach  of  the  peace;  Justification  or  excuse  for  or  mitigation  of  such  defamation;  nature 
and  extent  of  liability  of  those  speaking  or  publishing  such  defamatory  words,  etc. ;  actions 
for  damages  therefor;  and  criminal  responsibility  for  libels  in  general,  and  prosecution 
and  punishment  thereof  as  public  offenses. 

LFor  related  matters  under  other  topics,  see  cross -references  after  analysisj 

Analysis. 

1.  Words  and  Acts  Actionable,  and  Liability  Therefor. 
<=s>2.  Intent. 
10.  Words  imputing  unfitness  for  or  misconduct  or  criminal 
acts  in  office  or  employment. 

20.  Certainty. 

21.  Person  defamed. 

81.  Injury  from  defamation. 
32.  In  general. 

II.  Privileged  Communications,  and  Malice  Therein. 

35.  Absolute  privilege. 

38.  Judicial  proceedings.  , 

39.  Official  acts,  reports,  and  records. 

40.  Qualified  privilege. 
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II.  Privileged  Communications^  and  Malice  Therein— Continued. 

4s»  42.  Reports  of  legislative,  judicial,  or  other  official  pro- 
ceedings. 

48.  Criticism  and  comment  on  public  matters. 

* 

ni.  Justification  and  Mitigation. 

[No  paragraphs  or  references  In  this  Digest.    But  see  32  Gent.  Dig.  Libel, 
.       H  161-168.] 

IV.  Actions. 

(A)  Right  oi^  Action  and  Ds^nses. 
«=»74.  Persons  liable. 

(B)  Parties,    Preliminary  Proceedings,  and  Pleading. 

[No  paragraphs  or  references  in  this  Digest.    But  see  32  Cent.  Dig.  Libel, 
H  182-272.] 

■ 

(C)  Evidence.  i 

«ss>  102. ,  Admissibility. 

107. Extent  of  injury  in  general. 

110.  Justification. 

(D)  Damages. 

[No  paragraphs  or  references  in  this  Digest.    But  see  32  C&it  Dig.  Libel, 
||342-4{M.] 

(E)  Trial,  Judgment,  and  Review. 

^=s>123.  Questions  for  jury. 

V.  Slander  of  Property  or  Title. 

[No  paragraphs  or  references  in  this  Digest    But  see  82  Cent  Dig.  Libel. 
SS  386-401.] 

VL  Criminal  Responsibility. 

(A)  Okpenses. 

«s»150.  j^ersons  liable. 

(B)  Prosecution  and  Punishment. 

Cross-References. 

Liability  of  corporate  officer,  see  Corporations,  ^s»886L 


L  WORDS   AND    A0T8   A0TI09ABI.E, 
AHD  f«TABTTiTTY  THEREFOR. 

C=»2.  Xatemt. 
8e«  n  Qmt,  Dig!  Libel.  IS  100.  UO. 

The  pablication  of  the  portrait  of  an  en- 
tirely different  person  from  the  one  to  whom 
tlie  amiexed  libelous  article  refers  is  not  excus- 
ed because  it  was  by  mistake,  and  without 
knowledge  that  it  was  not  what  it  purported  to 
be.  jQdsment  (1907)  154  F.  330.  B3  C.  C.  A. 
202,  reversed.— Peck  v.  Tribune  Co.,  29  S.  Ct. 
554,  214  U.  S.  185,  53  L.  Ed.  960,  16  Ann. 
CaB.  1075. 

€=>10.  "Wurdm  Imputing  nnfltnera  for  or 
]Blscoii.diiet  or  oriminal  aots  in 
office  or  employment. 

See  82  Cent  Dig.  Ubel,  98  41.  91-9C 

The  refusal  to  instruct  the  jury  in  an  ac- 
tioa  for  libel  in  publishing  newspaper  articles 
<^vginK  the  TJnit'ed  States  attorney  for  Porto 
Bico  with  carrying  on  a  private  practice  and 
Acting  as  lawyer  on  behalf  of  persons  bringing 
•ait  against  the  local  government,  which  the 
trtidet  characterize  as  a  monstrous  immoral- 
ity, a  scandal,  etc.,  that  so  far  as  the  publica- 
tion of  facts  disapproved  by  the  community 
was  concerned,  the  plaintiff  could  not  recover, 
bowever  technically  lawful  his  conduct  might 


have  been,  unless  there  was  express  malice,  or 
the  comment  went  beyond  reasonable  limits,  is 
reversible  error  where  there  is  evidence  tnat 
the  people  of  Porto  Rico  considered  the  acts 
charged  as  immoral,  and  where,  had  the  plain- 
tiff been  a  local  officer,  such  conduct  would 
have  been  forbidden  by*  the  local  law. — Gandia 
V.  PettingiU.  32  S.  Ot.  127,  222  U.  S.  452,  66 
L.  Ed.  267. 

A  statement  that  at  a  meeting  of  enemies 
of  a  candidate  for  office,  a  district  attorney,  in 
discussing  "what  ammunition  was  needed  to  de- 
feat him"  inquired,  "Where  does  the  money 
come  from  in  the  contest?  How  about  the  race 
track?'*  is  not  libelous  per  se  of  the  district  at- 
torney.—Baker  V.  Warner,  34  S.  Ct  175,  231 
U.  S.  588,  58  L.  Ed.  384,  reversing  judgment 
36  App.  D.  O.  493. 

^=>20.  Certainty. 

See  82  Cent.  Dig.  Libel,  U  lOO-lOI. 


—  Person  defamed. 

See  32  Cent  Dig.  Libel.  9  108. 

The  publication  of  a  woman's  portrait  hi 
an  advertisement  for  whisky,  in  connection  with 
a  signed  statement  purporting  to  be  made  by 
her,  to  the  effect  that  she  is  a  nurse,  and  haa 
used  the  whisky  for  herself  and  patients,  and 
recommends  it,  is  a  publication  of  and  concern- 
ing her,  although  the  name  appended  to  such 
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statement  is  thajt  of  an  entirely  different  person.  i 
Judgment  (1907)  154  F.  330,  83  C.  C.  A.  202, 
reversed.— Peck  v.  Tribune  Co.,  20  S.  Ct.  554, 
214  U.  S.  186, 53  L.  Ed.  960, 16  Ann.  Gas.  1075. 

^=»31.  Injury  from  defamatioQ* 

See  82  Cent.  Dig.  Libel.  I9  112,  277. 

^=>32.  —  In  seneraL 

See  82  Cent  Dig.  Libel,  |  112. 

The  publication  in  an  advertisement  for  a 
brand  of  whisky  of  the  portrait  of  a  woman,  in 
connection  with  a  signed  statement  purporting 
to  have  beeii  made  by  her,  that  she  is  a  nurse, 
and  has  used  the  whisky  for  herself  and  pa- 
tients, and  recommends  it,  cannot  be  said  as  a 
matter  of  law  not  to  be  libelous,  because  such 
publication  may  not  injure  her  standing  with 
the  general  public  Judgment  (1907)  154  F.  330, 
83  C.  C.  A.  202,  reversed.— Peck  v.  Tribune  Co.. 
29  S.  Ct  554,  214  U.  S.  185,  53  L.  Ed.  960,  16 
Ann.  Cas.  1075. 

A  publication  cannot  be  held  as  a  matter' 
of  law  not  to  be  libelous  because  it  may  not  in- 
jure the  plaintiff's  standing  with  the  general 
public,  if  ft  may  injure  her  in  the  estimation  of 
a  considerable  and  respectable  class  of  the  com- 
munity.— Id. 


n.   PBIVII.EOED 
AND 


OOMKUNIOATIOMS, 


^=»35.  Absolute  priTiles«* 

See  82  Cent  Dig.  Libel.  IS  114-126. 

^=>38.  — —  Judicial  proeeodiift0i« 

See  32  Cent  Dig.  Ubel.  9fi  117-128. 

A  communication  made  to  a  state's  attor- 
ney in  Illinois,  his  dut^  being  to  "commence 
and  prosecute"  all  criminal  prosecutions,  by  a 
person  who  inquires  of  the  attorney  whether 
the  facts  communicated  make  out  a  case  of  lar- 
ceny for  a  criminal  prosecution,  is  an  absolute- 
ly privileged  communication,  and  cannot,  in  a 
suit  against  such  person,  to  recover  damages 
for  speaking  words  charging  larceny,  be  testi- 
fied to  by  the  state's  attorney,  even  though  there 
be  evidence  of  the  speaking  of  the  same  words 
to  other  persons  than  such  attorney. — Vogel  v. 
Gruaz,  110  U.  S.  311,  4  S.  Ot  12,  28  L.  Ed, 
158. 

An  averment  in  the  answer  of  a  board  of 
education  in  mandamus  to  compel  reinstate- 
ment of  a  teacher  that  they  had  ascertained  her 
to  be  lacking  in  qualifications  of  a  teacher  and 
had  dismissed  her  accordingly  is  privileged  when 
found  to  be  true  by  a  judgment  in  favor  of  the 
board.— NaUe  v.  Oyster.  33  S.  Ct  1043,  230  U. 
S.  165,  57  I/.  Ed.  1489,  modifying  judgment 
36  App.  D.  C.  36. 

^=939.  — —  Ofioial     aetSy    ropovtay    and 
records. 

See  82  Gent  Dig.  Ubel.  H  12A-126. 

The  head  of  an  executive  department  is  not 
liable  in  damages  on  account  of  official  com- 
munications made  by  him,  pursuant  to  an  act  of 
congress,  and  in  respect  of  matters  within  his 
authority,  by  reason  of  any  personal  or  mali- 
cious motive  that  prompted  his  action.— Spald- 
ing V.  Vilas,  161  U.  S.  483,  16  S.  Ct  631,  40 
L.  Ed.  780. 

^=940.   Qualified  privilos** 

See  82  Cent  Dig.  Libel,  H  127-148,  154. 

Boportfl  of  letAukatiWt  judi- 
oialy  or  otlior  omeial  prooeed- 
inss. 

See  82  Cent  Dig.  Libel,  Sfi  127-129. 

Striking  headlines  prefixed  to  a  newspaper 
report  of  a  judicial  proceeding,  which  held  the 
prosecuting  witness  up  to  the  public  as  ^'traitor, 
seducer,  and  periurer,"  with  the  additional 
phrase  ''wife  would  have  killed  him,"  are  not 
privileged,  even  if  the  report  itself  was  privileg- 


ed, under  section  7  of  Act  No.  277  of  the  Phil- 
ippine Commission,  as  a  fair  and  true  report  of 
judicial  proceedings,  especially  in  view  of  the 
provision  of  the  following  section  of  that  act, 
that  "libelous  remarks  or  comments  connected 
with  matter  privileged  by  the  last  section  re- 
ceive no  privilege  by  reason  of  being  so  connect- 
ed."—Dorr  V.  United  States,  24  S.  Ct  808,  195 
U.  S.  138,  49  L.  Ed.  128,  1  Ann.  Cas.  607. 

^:»48.  Oritioism  and  eommeiit  on  public 
matters.  • 

See  82  Cent  Dig.    Libel,    H    144-147. 

Anything  bearing  upon  the  acts  of  a  public 
officer  connected  with  his  office  is  a  legitimate 
subject  of  statement  and  comment,  at  least  in 
the  absence  of  express  malice. — Gandia  v.  Pet- 
tingiU,  32  B.  Ct  127,  222  U.  S.  452,  66  U  Ed. 
267. 

m.  JU8TIFIOATIOK   AlfD    MITIOA- 

TIOK. 

[No  paragraphs  or  references  in  this  Digest    Bat 
see  32  Cent  Dig.  Libel,  U  151-188.] 

ZV.  AOTIOK8. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

^=»74.  Persons  liable* 

See  82  Cent  Dig.  Ubel,  ffi  175-178. 

A  defendant  who  furnished  the  publisher 
of  a  periodical  with  information  of  a  libelous 
character  regarding  the  plaintiff,  for  the  purpose 
and  with  the  intenticm  of  having  the  same  pub- 
lished, is  liable  for  such  publication,  and  it  ie 
not  a  defense  that  the  libelous  article  contained 
other  matters  not  pertaining  to  the  subject- 
matter  of  the  information  so  furnished,  though 
for  such  matters  he  would  not  be  reeoonsible. — 
Washington  Gas-Light  Co.  v.  Lansoen,  19  3. 
Ct  296,  172  U.  S.  534,  43  I/.  Ed.  543. 

(B)  PARTIES,  PRELIMINARY  PROCEED* 

INGS.  AND  PLEADING. 

[No  paragraphs  or  references  in  this  Digest    But 
see  82  Cent  Dig.  Ubel,  9fi  182-272.] 

(O  EVIDENCE. 

«s»102.  AdnissibiUty. 

See  82  Cent. Dig.  Libel,  88  281-824. 

^S9l07.  ^^  Extent  of  injitrjr  in  u^n^ralm 

See  82  Cent  Dig.  Libel,  H  289-808,  806,  861. 

In  an  action  for  libel,  in  which  a  corpora- 
tion and  individuals  are  joined  as  defendants, 
and  each  defendant  is  liable  for  the  full  amount 
of  any  judgment  recovered,  without  the  right 
of  enforcing  contribution  from  the  others,  as 
against  the  individual  defendants  it  is  error  to 
adroit  evidence  of  the  wealth  of  the  corporatioii« 
on  the  theory  that  it  may  be  material  to  afTect 
the  amount  of  punitive  damages  recoverable 
against  the  corporation.— Washington  Gas-Light 
Co.  V.  Lansden,  19  S.  Ct  296,  172  U.  &  534^ 
43  L.  Ed.  543. 

^=9110.  —  Jnetifleation* 
82  Cent  Dig.  Libel,  H  807-814. 


Evidence  that  a  prosecuting  attorney  neg> 
lected  to  investigate  the  cliaracter  of  the  prose- 
cuting witness  is  inadmissible  on  the  cross-exam- 
ination of  that  officer  under  a  plea  of  the  gen- 
eral issue,  as  tending  to  rebut  the  allegation 
in  the  declaration  in  an  action  for  libel  in 
charging  him  with  using  his  office  to  procure  an 
indictment  as  part  of  a  conspiracy  to  blackmaiL 
that  he  was  upright,  honest,  just  and  faithful 
in  the  performance  of  his  official  duties.  Judg- 
ment (1906)  28  App.  D.  C.  498,  affirmed.— Pick- 
ford  V.  Talbott,  26  8.  Ct  75,  211  U.  8.  10^ 
53  L.  Ed.  146. 
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CD)  DAMAGES. 

[No  paragraplis  or  references  In  thia  Digest    But 
see  3S  CenL  Dig.  Libel,  ||  842-354.] 

019  TRIAIip  JUDGMENT.  AND  REVIEW. 

^:»123.  Qneition*  for  Jury. 

See  32  Gent.  Dig.  Libel,  fiS  866-364. 

Whether  words  not  libelous  per  se  import 
a  defamatory  meaning  is  for  the  jury,  where, 
in  the  light  of  the  circumstances,  they  are  sus- 
ceptible of  such  a  con8truction.--Baker  v. 
Wamer,  34  S.  Ot.  176,  231  U.  S.  588, 58  L.  Ed. 
384,  reversing  judgment  36  App.  D.  O.  493. 

V.  SXJkHBEB  OF  PROPEBTT  OB 

TITLE. 

[No  paragraphs  or  references  in  this  Digest    But 
eee  32  Cent.  Dig.  Libel,  9fi  386-401.] 

VL  OBUmiAI.  RE8PONSIBIUTT. 

Obscene  libels,  see  Obscenity. 


(A)'  OFFENSES. 

Due  process  of  law»  lee  Constitutional  Law, 
>o07. 


C=>150.  Persons  liable. 

See  82  Cent  Dig.  Libel,  9  414. 

An  administrator  manager,  and  one  of  the 
owners  of  a  newspaper,  is  a  proprietor  within 
•Philippine  Commission  Act  No.  277,  §  6,  mak- 
ing every  author,  editor,  or  proprietor  of  a 
newspaper  chargeable  with  the  publication  of 
any  libel  therein.— Ocampo  v.  United  States,  34 
8.  Ct  712,  234  U.  S.  91,  58  L.  Ed.  1231. 

(B)  PROSECUTION  AND  PUNISHMENT. 

See  32  Cent.  Dig.  Libel.  9i  415-447. 

Increase  of  punishment  on  appeal,  see  Crim- 
inal Law,  ^=3»1184.' 
Locality  of  offenses,  see  Criminal  Law,  ^=»97. 

LIBERTY. 

Constitutional    guaranties,    see    Constitutional 
Law,  <e==>88,  §&,  256-273,  276. 


LICENSES. 

Scope-Note. 

[INCLUDES  permission  required  by  public  authority  for  'yaribus  occupations  and  pur- 
suits and  registration,  certification,  etc,  incident  thereto ;  fees  for  such  licenses,  certificate, 
or  registration,  and  taxes  imposed  on  the  privileges  granted  or  the  occupations,  exhibitions, 
etc.,  permitted;  and  also  permission  by  owners  of  real  property  to  persons  having  no  es- 
tate therein  to  do  some  act  thereon. 

[For  related  matters  under  other  topics,  !••  cross- raferanoat  after  anatyaia-l 

Analysis. 

I.  For  Occupations  and  Privileges. 

^s>2.  Power  to  license  or  tax. 

4.  United  States. 

5.  States. 

5^4-  Municipal  corporations. 

7.  Constitutionality  and  validity  of  acts  and  ordinances. 
10.  Subjects  of  license  or  tax. 
16.  Dealings  in  particular  articles. 

18.  Corporate  franchises  and  privileges, 

19.  Exemptions. 

27.  License  fees  and  taxes. 

34.  Refunding  or  recovering. 

35.  Remedies  for  wrongful  assessment  or  collection. 

n.  In  Respect  of  Real  Property. 

^s>43.  Nature  of  license  in  general. 


Cross-References, 

Application  of  laws  to  territories,   see  Terri- 1  License  restrictions  on  sale  of  patent  right  see 
tones,  e»8.  I     Patents,  €=»209,  212.  259. 
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X.  FOR  OOOUPATIOKS  AND 


Clan  legislation,  fM  Constitutional  Law, 
208. 

Commerce  r^ulationa,  see  Commerce,   ^s»40, 
41,  46,  63-70. 

Delegation  of  legislatiye  powers,  see  Constitu- 
tional Law,  ^s>63. 

Due  Drocess  of  law,  see  Constitutional  Law, 
^=^287. 

Equal    protection    of    law,    see    Constitutional 
Law,  ^s»230. 

Following  decisions  of  state  court  as  to  con- 
struction of  statutes,  see  Courts,  ^=»366. 

« Necessity  of  determination  of  constitutionalitj 
of  act,  see  Constitutional  Law,  ^=!»46. 

Partial  invalidity  of  ordinance,  see  Municipal 
Corporations,  ^s»lll;    statute,  see  Statutes, 


Particular  occupations  or  priTileges, 
Banks  and  Banking,  ^s»4. 
Ferries,  ^=s>30. 
Insurance,  ^s»16. 
Intoxicating  Liquors,  ^s:»15,  47-40. 

Power  of  District  of  Columbia  to  impose  li- 
cense tax,  see  District  of  Columbia,  ^s^l9. 

Privileges  and  immunities  of  citizens,  see  Con- 
stitutional Law,  <d=s>206. 

^s»2.  Poiror  to  lieensa  or  t«x* 

See  82  Cent  Dig.  Lieens.  U  >-^  19;    i  Cent  Dig. 
Brok.  i  S. 

^s»4.  ^i—  TTnited  States. 

See  88  Cent  Dig.  Licent.  i  8. 

Act  Aug.  2,  1886  (24  Stat  209,  c  840; 
Supp.  Rev.  St  50^,  entitled  ''An  act  defining 
butter,  also  imposing  a  tax  upon  and  regulat- 
ing the  manufacfire,  sale,  importation  and  ex- 
portation of  oleomargarine,*'  imposes  special 
taxes  on  manufactures  of  oleomargarine,  and 
wholesale  and  retail  dealers  therein.  Section  8 
declares  that  Rev.  St  Sf  8282-3241,  3243,  tit 
"Internal  Revenue,"  are,  so  far  as  applicable, 
made  to  extend  to  and  include  such  taxes,  and 
the  persons  on  whom  they  are  imposed.  Rev. 
St  i  3248,  provides  that  the  payment  of  any 
tax  imposed  by  the  internal  revenue  laws  for 
carrying  on  any  business  shall  not  exempt  any 
person  from  any  penalty  provided  by  the  laws 
of  a  state  for  carrying  on  the  same  within  such 
state,  or  authorise  such  business  contrary  to  the 
laws  of  such  state,  or  in  places^prohibited  by 
municipal  law;  nor  prohibit  any  state  from 
placing  a  tax  on  the  same  business.  Held,  that 
Act  Aug.  2,  1886,  was  not  intended  to  inter- 
fere with  the  exercise  bv  the  states  of  any  au- 
thority they  can  rightfully  exercise  over  tha 
sale  of  oleomargarine  therein.— Plumley  v.  Com- 
monwealth of  Massachusetts,  155  U.  S.  461,  15 
S.  Ct  154,  39  L.  Ed.  223,  affirming  Judgment 
CoQimonwealth  v.  Huntiev,  30  N.  B.  1127»  156 
Mass.  236,  15  L.  R.  A.  839. 


—  States. 
See  88  Cent  Dig.  LIcens.  N  i.  U. 

The  permission,  if  any,  granted  by  Act 
July  1,  1902,  S  2,  amending  Rev.  St  |  3394,  to 
inclose  redeemable  coupons  in  packages  of  to- 
bacco, does  not  invalidate  state  restrictions  up- 
on retail  sales  of  such  packages.— Rast  v.  Van 
Deman  &  Lewis  Co.,  36  S.  Ct  370,  240  U.  S. 
342,  60  L.  Ed.  679,  reversing  order  JD.  C.)  Van 
Deman  &  Lewis  Co.  v.  Rast,  214  F.  827 ;  Pit- 
ney V.  State  of  Washington,  36  S.  Ct  385,  240 
U.  S.  387,  60  Ia  Ed.  703.  affirming  Judgment 
State  ▼.  Pitney,  141  P.  883,  80  Wash.  699. 

Laws  Wash.  1913,  c.  134,  imposing  license 
tax  upon  merchants  uiaing  stamps,  etc.,  redeem- 
able in  cash  or  merchanaise,  held  justified  un- 
der the  police  power.— Tanner  v.  Little,  36  S. 
Ct  379,  240  tJ.  S.  369.  60  L.  Ed.  691,  re- 
versing decree  (D.  C.)  Little  t.  Tanner,  206  F. 
605 :  Pitney  v.  State  of  Washington,  36  S.  Ct 
385,  240  U.  S.  387,  60  L.  Ed.  703,  affirming 


Judgment  State  t.  Pitney,  141  P.  883,  80  Wask. 
699. 


State  license  tax  on  use  of  stamps,  etc, 
deemable  in  cash  or  merchandise,  KM  not  in- 
valid as  applied  to  tobacco  because  of  permis- 
sion, if  any,  granted  by  Act  July  1,  1902,  |  2» 
amending  Rev.  St  (  3394,  to  inclose  redeeia- 
able  coupons,  etc.,  in  packages  of  tobacca— Id. 


—  Munioipal  eorpor«tiinia* 

Acceptance  by  a  telegraph  company  of  tli« 
provisions  of  act  July  24,  1866,  giving  the  right 
to  operate  lines  over  the  military  and  post  roads 
of  the  United  States,  does  not  make  it  an  in- 
strumentality of  the  government  so  as  to  pre- 
vent a  municipality  from  imposing  a  license 
tax  on  its  right  to  do  local  business.— Williams 
V.  City  of  Talladega,  33  S.  Ct  116,  226  U.  S. 
404,  57  L.  Ed.  275,  roTersing  Judgment  51  So. 
330,  164  Ala.  633. 

A  telegraph  company  which  has  accepted 
terms  of  act  Con|rres8  July  24,  1866,  giving 
right  to  operate  lines  over  military  and  post 
roads  of  the  United  States,  cannot  be  subjected 
to  a  city  license  tax  for  transmission  of  mes- 
sages for  the  federal  goyemment— Id. 

4s»7.  OoBstttntionaUty   and   Tslldltj   ttf 
acts  and  ordinanees. 

See  88  Cent  Dig.  Lieens.  H  7-15.  18. 

An  ordinance  fixing,  the  amount  of  a  license 
fee  for  the  privilege  of  doing  business  high 
enough  to  nuike  it  partake  of  the  character  of 
an  excise  or  privilege  tax,  as  well  as  to  pro- 
vide a  means  for  the  regulation  of  the  business, 
is  not  for  that  reason  in  violation  of  any  provi- 
sion of  the  federal  constitution  as  an  improper 
and  illegal  interference  with  the  rights  of  the 
citisen.  Judgment,  52  N.  B.  44,  176  HI.  340, 
48  L.  R.  A.  230,  affirmed.— Gundling  v.  City 
of  Chicago,  20  S.  Ct  633,  177  U.  S.  183,  44  L. 
Ed.  725. 

The  requirement  of  a  Jicense  for  a  ware- 
house by  Gen.  Laws  Minn.  1895,  p.  313,  c  1481 
regulating  elevators  and  warehouses  on  railroad 
rights  of  way  or  lands  used  in  connection  with 
a  railway  at  stations  and  sidings,  is  not  forbid- 
den by  Const  U.  S.  Amend,  art  14,  in  case  of 
a  warehouse  used  exclusively  for  the  storage  of 
the  grain  of  the  owner,  where  the  warehouse  is 
used  for  the  purpose  of  buying  grain  from  the 
public,  and  is  sort  of  public  market,  and  the 
warehouseman,  a  party  in  interest,  acts  as  mar- 
ket master,  welzh  master,  inspector  and  grader 
of  the  grain.  Judgment,  State  v.  W.  W.  C%r- 
giU  Co.,  79  N.  W.  962,  77  Minn.  223,  affirmed. 
— W.  W.  Cargill  Co.  v.  SUte  of  Minnesota,  21 
S.  Ct  423,  180  U.  S.  462,  45  L.  Ed.  619. 

The  reasonableness  of  a  municipal  lioenas 
charge  of  $1  per  telegraph  pole  and  $2.50  for 
each  mile  of  overhead  telegraph  wires  within 
the  city  limits  must  be  submitted  to  the  jury, 
where  there  is  testimony  that  the  actual  cost 
of  maintenance,  repairs  and  supervision  by  the 
telegraph  company  was  less  than  one-half  the 
sum  thus  charged  by  the  city  for  supervision 
alone,  and  that  an  additional  charge  of  $1  per 
mile  for  underground  wires  had  been  removed 
as  an  inducement  to  the  removal  of  all  over- 
head wires.— Atlantic  &  Pacific  Telegraph  Co. 
V.  a^  of  Philadelphia,  23  S.  Ct  817,  190  U. 
S.  160,  47  L.  Ed.  995. 

A  judgment  of  a  state  court  in  an  action  t» 
recover  license  fees  on  poles  and  wires  of  an 
interstate  telegraph  company,  which  awards  to 
a  municipality  a  considerably  less  sum  than  was 
due  if  tne  ordinance  imposing  such  fees  was 
vaUd,  being  for  the  same  sum  found  to  be  due 
bj  the  verdict  of  the  jury  to  whom  the  ques- 
tion of  the  reasonableness  of  the  ordinance  had 
been  submitted  for  the  court's  guidance,  with 
directions  to  give  a  verdict  for  the  full  sum  if 
they  thought  the  ordinance  was  reasonable,  oth- 
erwise to  find  for  defendant,  will,  on  writ  of  er^ 
ror   tram  the  Supreme  Court  of   the  Unites 
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States,  be  held  ill^ral  and  void  because,  based 
upon  an  exercise  of  the  police  power  which  the 
court  and  jury  by  their  action  must  be  deemed 
to  have  determined  to  be  unreasonable,  and 
therefore  invalid.~Po6tal  Telgraph  Cable  Co.  V. 
Borough  of  New  Hope,  24  S.  Ct  204,  192  U. 
S.  55,  48  L.  £3d.  338. 

An  cHrdinance  imposing  a  license  fee  on  the 
poles  and  wires  of  an  interstate  telegraph  com- 
pany is  not  a  valid  exercise  of  the  police  pow- 
er, where  the  municipality  has  made  no  inspec- 
tion, and  has  neither  paid  out  any  money  nor 
incurred  any  expense  icr  that  purpose,  and  the 
fee  is  20  times  the  amount  of  any  expense  that 
might  have  been  reasonably  and  fairly  incurred 
to  make  the  most  careful,  thorough,  and  effi- 
cient inspection  and  supervision  possible,  and 
far  all  measures  and  precautions  that  possibly 
could  be  required  to  be  taken  by  the  munici- 
pality for  the  safe^  of  its  citizens  and  the 
public.  Judgment,  Borough  of  Taylor  v.  Post- 
al Telegraph  Cable  Co.,  52  A.  128,  202  Pa.  583, 
reversed.— Postal  Telegraph  Cable  Co.  t.  Bor- 
ough of  Taylor,  24  S.  Ct.  208,  192  U.  S.  64, 
48  Ll  Ed.  342. 

The  discrimination  between  tiie  district  of 
Honolulu  and  other  districts  in  the  amount  of 
fees  imposed  by  Rev.  Laws  Hawaii,  |  1343,  for 
licenses  to  sell  at  auction,  held  not  unreason- 
able—Toyota T.  Territory  of  Hawau,  33  S.  Ct. 
47,  226  U.  S.  184,  57  L.  Ed.  180. 

Grading  of  a  municipal  license  fee  for  the- 
aters according  to  the  price  asked  for  the  high- 
est priced  seats  held  constitutional. — Metropo- 
lis Theater  Co.  v.  City  of  Chicago,  33  S.  Ct. 
441,  228  U.  S.  61,  57  U  Ed.  730,  affirming 
judgment  92  N.  E.  597,  246  111.  20. 

The  exemption  of  merchants  selling  sewing 
machines  at  their  regular  places  of  business  from 
the  license  tax  imposed  by  Act  Ala.  March  31, 
1911  (Laws  1911,  p.  180)  §§  32,  33f,  on  the 
boainess  of  selling  sewing  machines,  held  valid. 
—Singer  Sewing  Mach.  Co.  v.  Brickell,  34  S. 
Ct  493,  233  U.  S.  304,  58  L.  Ed.  974. 

Pub.  Acts  Mich.  1913,  No.  301,  providing 
for  licensing  of  private  employment  agencies 
and  prescribing  reasonable  regulations,  held  a 
proper  exercise  of  the  police  power. — Brazee  v. 
People  of  State  of  Michigan,  36  S.  Ct  561,  241 
U.  S.  340,  00  L.  Ed.  1^,  affirming  judgment 
People  ▼.  Brasee,  149  N.  W.  1053,  183  Mich. 
259. 

Bnbjeots  of  Ueense  or  t«s« 
Cent  Dig.   LiceoB.   ff  18-47. 

Doalincs  In  partieular  aril- 
elos. 

8m  S2  Cent  Dig.  Licena.  ||  86-40. 

A  corporation  engaged  In  selling  sewing 
machines  at  its  established  places  of  business 
and  by  traveling  salesmen  is,  as  to  the  itiner- 
ant sales,  subject  to  the  license  tax  which  Act 
Ala.  March  81,  1911  (Laws  1911,  p.  180)  »  32, 
33f,  imposes  annually  on  the  buainess  of  selling 
sewing  machines,  with  an  additional  tax  for 
each  wagon  used,  though  merchants  selling  ma- 
chines at  their  regular  places  of  business  are 
exempted  from  such  tax. — Singer  Sewing  Mach. 
Co.  V.  Brickell,  34  S.  Ct  493,  233  U.  S.  304, 
58  L.  Ed.  974. 

Oorporato      franeldsea      and 
priTileges. 

Cent  Dig.  Licena.  8  47. 

The  requirement  of  a  state  that  foreign  cor- 
porations shall  pay  a  license  for  the  privilege 
of  keeping  an  office  within  its  limits  is  not  a 
tax  upon  the  franchise  of  the  corporation,  its 
business  or  its  property.— Pembina  Consol.  Sil- 
ver Min.  &  MiU.  Co.  v.  Commonwealth  of  Penn- 


sylvania, 125  U.  S.  181,  8  S.  Ct  737,  81  L.  Ed. 
650. 

^=»19.  Ezemptioiis. 

See  32  Cent  Dig.  Licena.  91  48-64. 

The  contract  exemption  from  any  tax  on 
the  capital  stock  of  the  Citizens*  Bank  of  Lou- 
isiana, created  by  the  provisions  of  its  charter, 
as  amended  by  Acts  La.  1836,  p.  17,  §  4,  that 
"the  capital  of  said  bank  shall  be  exempt  from 
any  tax,"  must  be  deemed  to  include  an  exemp- 
tion from  the  imposition  of  a  license  tax  for  the 
carrying  on  of  the  banking  business,  especially 
since  the  bank  was  incorporated  to  aid  the  ag- 
ricultural interests  of  the  state,  and  the  state 
assisted  by  a  loan  of  its  credit,  and  retained 
partial  control  of  the  bank's  directorate.  Judg- 
ment, State  V.  Citizens'  Bank  of  Louisiana,  ^ 
So.  709,  52  La.  Ann.  1086,  reversed.— Citizens' 
Bank  of  Louisiana  v.  Parker,  24  S.  Ct  181, 
192  U.  S.  73,  48  L.  Ed.  346. 

^ss>27,  Lieeuse  foes  and  taxes. 

See  82  Cent  Dig.    Licena.  ||   88-69. 

^:»34.  ^—  Refunding  or  reooTorins* 

See  82  Cent  Dig.  Licena.  §  68. 

Laws  Tenn.  1873,  c  44,  p.  71,  provides  an 
ample  remedy  at  law  upon  the  levy  of  a  dis- 
tress warrant  for  an  illegal  license  tax  by  pay- 
ment of  the  tax  under  protest  and  an  action 
within  30  days  thereafter  against  the  officers 
who  collected  the  same  for  the  recovery  thereof, 
in  case  of  which  recovery  the  treasurer's  war- 
rant, based  thereon,  is  entitled  to  be  paid  in 
preference  to  other  claims  on  the  treasury.-- 
Shelton  v.  Piatt,  139  U.  S.  591,  11  S.  Ct  646, 
35  L.  Ed.  273,  reversing  decree  (C.  C.)  United 
States  Exp.  Co.  v.  Allen,  39  F.  712. 

^s»85.  «i—  Remedies   for   ^rronsful   as* 
■essaaent  or  oolleotion. 

See  82  Cent.  Dig.  Licena.  S  69. 

A  bill  to  restrain  the  levy  of  a  distress  war- 
rant for  the  collection  of  an  alleged  illegal  li- 
cense tax,  which  merely  alleges  that  the  prop- 
erty of  the  plaintiff,  an  express  company,  is  em- 
ployed in  interstate  commerce,  and  that  its 
seizure  will  greatly  embarrass  the  company  and 
result  in  heavy  loss  and  damage  to  it  and  to  the 
public,  shows  no  ground  for  equitable  interfer- 
ence.—Shelton  V.  Piatt,  139  U.  S.  591,  11  S. 
Ct  646,  35  L.  Ed.  278,  reversing  decree  (C.  C.) 
United  States  Exp.  Co.  t.  Allen,  39  F.  712. 

Injunction  will  not  lie  to  restrain  the  sale 
of  the  property  of  a  sleeping  car  company  to 
collect  a  privilege  tax  or  license  on  the  ground 
of  the  unconstitutionality  of  such  tax,  where  no 
independent  ground  of  equitable  jurisdiction  is 
*Bhown,  and  the  consequences  sought  to  be  pre- 
vented may  be  avoided  by  complying  with  the 
provision  of  the  state  laws  in  the  case  of  al- 
leged illegal  taxes.— Allen  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  658,  11  S.  Ct  682,  35  L. 
Ed.  303. 

II.  IK  RESPECT   OF   REAL  PROP- 


Grants  by  municipalities  of  rights  to  use  street 
for  purposes  other  than  highway,  see  Munici- 
pal Corporations,  «=»679-686. 

Injuries  to  licensees  on  or  about  railroads,  see 
Railroads,  «=»276-282. 

Mining  license,  see  Mines  and  Minerals,  ^=s»6. 

^=:»43.  Nature  of  lioense  In  general. 

See  32  Cent  Dig.  Licens.  S  M. 

An  assent  to  a  supposed  boundary  does  not 
amount  to  a' license  to  cut  timber  on  the  land 
included  between  the  real  and  the  supposed 
boundary.— Schraeder  Min.  &  Mfg.  Co.  v.  Pack- 
er, 129  U.  S.  688,  9  S.  Ct  385,  32  L.  Ed.  760. 
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LIENS. 

Scope-Note. 

[INOLUDES  charges  on  specific  property  or  its  proceeds  by  way  of  security  for  paj- 
ment  of  debts  o;r  performance  of  other  acts,  whether  arising  from  contract  or  eqntty  be- 
tween the  parties,  or  imposed  by  rule  of  law  or  statute,  and  wbethct  dependent  on  or  inde- 
pendent of  possession ;  nature  and  grounds  of  such  charges  in  general ;  creation  and  waiver, 
discharge,  or  extinguishment  thereof;  priorities  of  liens,  and  enforcement  of  liens  in  gen* 
eral. 

[For  related  matters  under  other  toploty  tee  orott-referenoes  after  analysis.] 


7.  Equitable  liens. 
17.  Enforcement. 
18. •  In  general. 


Analysts. 


Cross-References. 


Discharge  of  bankrupt  as  affecting  liens,  see 
Bankruptcy,  «=»433. 

Due  process  of  law,  see  Constitutional  Law,  ^s» 
dOO. 

Bffect  of  proceedings  in  bankruptcy,  see  Bank- 
ruptcy, «»187-218. 

Enforcement  of  lien  against  bankrupt's  estate, 
see  Bankruptcy,  ^s»214,  215. 

Equity  jurisdiction,  see  E/quity,  <&=>20. 

Jurisdiction  in  admiralty,  see  Admiralty,  ^a> 
2,  16. 

Passing  as  incident  to  assignment,  see  Assign- 
ments,' ^=>7S. 

Reception  of  evidence  in  action  to  foreclose  lien, 
see  Trial,  ^s»45. 

Lien9  acquired  hy  particvlor  remedtes  or  pnh 

ceedingt, 
See-^ 

Attachment,  ^s>162-202. 

Execution,  ^=9107-146. 

Judgment,  ^s>766-795. 

Towage,  ^=»1G. 


Partieular  etaitet  of  Uen$» 

See- 
Attorney  and  Client,  ^=9173-192. 
BanlEs  and  Banking,  ^s»245. 
Chattel  Mortgages,  ^S9l33-153^ 
Corporations,  ^=»161. 
Factors,  ^S947.    • 
Internal  Revenue,  ^=»26. 
Landlord  and  Tenant,  «=s>241-248L 
Logs  and  Logging,  ^=>22-33. 
Maritime  Liens. 
Master  and  Servant,  ^s»82. 
Mechanics*  Liens. 
Mortgages,  ^S9a51-176. 
Municipal  Corporations,  41=9519. 

Railroads,  «=»149-202. 

Sales,  ^=9818. 

Taxation,  ^=»503-509. 

Telegraphs  and  Telephones,  ^3»17. 

Towage,  ^s»16. 

Vendor  and  Purchaser,  ^=9254-293. 


^s»7.  £qiiit«1ile  liens. 
See  82  Cent.  Dig.  Ltens,  U  M-tt. 

One  B.,  for  the  purpose  of  enabling  the  firm 
of  Ia  &  Co.  to  borrow  money  to  take  up  notes 
on  which  B.  was  indorser,  loaned  Im  &  Co. 
$15,000  of  bonds,  on  which  they  obtained  the  de- 
sired loan.  Subsequently,  L.  &  Co.  desiring  tq 
obtain  credit  from  the  firm  of  W.  &  Co.,  who 
knew  these  facts,  B.,  at  W.  &  Co.*s  request, 
wrote  them  a  letter  saying:  "  ♦  ♦  ♦  The  loan 
of  $15,000  Memphis  bonds,  made  by  me  *  *  * 
for  the  use  of  L.  &  Co.,  ♦  ♦  ♦  is  with  the 
understanding  that  any  indebtedness  they  may 
be  owing  you  at  any  time  shall  be  paid  before 
the  return  to  me  of  these  bonds  or  the  value 
thereof,  and  that  these  bonds  or  the  value  there- 
of are  at  the  risk  of  the  business  of  I^  &  Co.  so 
far  as  any  claim  you  may  have  against  L.  &  Co. 
is  concerned."  Held,  that  an  equitable  lien 
upon  the  bonds  was  thereby  created  in  favor  of 
W.  &  Co.,  and  that  B.  became  bound  not  to  as- 
sert, as  against  W.  &  Co.,  a  claim  upon  the  as- 
sets of  L.  &  Co.  for  the  value  of  the  bonds. 
11  C.  C.  A.  135,  63  P.  204,  reversed.—Walker  v. 
Brown,  17  S.  Ct.  453,  165  U.  S.  654,  41  L.  Ed. 
865. 


Shortly  after  the  making  of  such  contract 
between  B.  and  W.  &  Co.,  toe  loan  secured  by 
the  bonds  was  paid,  and  the  bonds  returned  to 
B.;  the  money  for  the  payment  of  the  loan 
being  derived  in  part  from  the  assets  of  Lw  & 
Co.,  and  in  part  from  discounts  of  their  paper 
indorsed  by  B.,  for  which  they  afterwards,  at 
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B.'s  request,  and  immediatelv  before  their  fafl- 
ure,  gave  securitj  to  the  holders  by  mortgages 
of  their  stock  of  goods,  by  which,  with  other 
mortgages  given  to  parties  holding  their  paper 
indorsed  by  EL  all  Li  &  Co.'s  assets  were  ex- 
hausted, and  W.  &  Co.  remained  unpaid.  Held^ 
that  the  return  of  the  bonds  to  B.,  under  these 
circumstances,  was  in  violation  of  his  contract 
with  W.  &  Co.,  and  the  bonds  remained  sub- 
ject to  the  lien,  in  his  hands  or  in  those  of  his 
voluntary  assignee.— Id. 

Land  in  the  possession  of  the  true  owners, 
as  established  by  their  successful  prosecution 
of  ejectment  actions,  which  were  pending  when 
the  defendant  executed  a  deed  of  trust  of  the 
property,  duly  recorded,  to  secure  a  loan  of 
money  to  be  used  in  erecting  improvements 
thereon,  cannot  be  subjected,  at  the  suit  of  the 
mortgagee,  to  an  equitable  lien  for  the  value 
of  such  improvements,  on  the  theory  that  such 
owners  were  charged  with  the  duty  of  active 
investigation  to  discover  from  what  source 
the  money  used  in  the  improvements  was  ob- 
tained, and  on  what  security,  where  the  mort* 
gagee,  even  if  unaware  of  the  pendency  of  the 
ejectment  actions,  had  knowledge  that  a  suit 
in  equity,  raising  the  question  of  the  mortga- 
gor's title  to  the  premises,  had  been  begun,  and 
dismissed  for  want  of  prosecution,  without  prej- 
udice. Decree  (1903)  22  App.  D.  C.  368,  af- 
firmed.—Armstrong  V.  Ashley,  27  S.  Ct  270^ 
204  U.  S.  272,  61  L.  Ed.  482. 


A  contract,  whereby  one  party  was  to  re- 
ceive a  10  per  cent  interest  in  a  concession  for 
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securinc  it  and  aiding  in  the  plans,  gives  him 
an  equitable  interest  to  the  extent  of  securing 
his  share  of  the  profits,  if  any,  attaching  to  the 
profits  when  they  come  into  being.— Valdes  v. 
Larrinaga,  84  S.  Ct.  750,  233  U.  S.  706,  58  L. 
Ed.  1163. 


Enforoea 
Sm  S  Cent  Dig.  Liens,  H  SO-Sl 

^=>18.  — ^  la  seller aL 

See  32  Cent  Dig.  Liens,  f  SO. 

Defendant's  intestate  agreed  that,  if  plain- 
tiff would  pay  a  certain  sum  toward  the  build- 


ing of  a  house  on  a  lot  belonging  to  the  former, 
and  superintend  the  erection  of  tiie  house,  she 
would  convey  to  him  a  half  interest  in  die  house 
and  lot  Plaintiff  paid  the  agreed  sum  and  su- 
perintended the  erection  of  the  house,  but  the 
intestate  incumbered  the  property  by  deed  of 
trust  to  another  person.  Heldj  that  plaintiff*s 
right  to  have  the  property  sold  to  satisfy  the 
lien  in  his  f a  ^or  was  not  affected  by  the  fact 
that  he  migb-.  have  filed  a  bill  for  specific  per- 
formance and  recovered  damages  for  the  defi- 
ciency caused  by  the  existence  of  the  trust  deed. 
— Townsend  v.  Vanderwerker,  160  U.  S.  171,  16 
S.  Ct  258,  40  L.  Ed.  888. 


LIFE    ESTATES. 


Scope-Note. 

[INCLUDES  nature  and  incidents  of  estates  not  of  inheritance,  which  are  limited  to 
or  may  possibly  last  during  the  life  of  the  tenant  or  the  life  or  lives  of  another  or  others, 
and  are  created  by  act  of  the  parties;  and  rights,  powers,  and  liabilities  of  life  tenants 
as  to  the  remaindermen  and  others. 

[For  related  matters  under  other  topics,  sss  cross -reforenoea  following.] 


Cross-References, 


See^ 
Curtesy. 
Dower. 
Remaindera 


See- 
War,  ^=»29. 
Wills,  <g=»851-853. 


possession   hy    or    vndor 
life  tenaiit. 

8««  33  Cent.  Dig.  Ufe  Bst.  SI  2i-28. 

In  Illinois,  the  general  rule  that  limitation 
does  not  run  against  a  remainderman,  pending 
the  prior  estate,  is  subject  to  an  exception  in 
^vor  of  one  in  actual  possession  under  claim 


of  tide,  made  in  good  faith,  under  a  fee-simple 
conveyance  from  the  owner  of  the  prior  estnte, 
and  without  notice,  actual  or  constructive,  of 
the  claims  of  the  remaindermen.— Lewis  v.  Barn- 
hart,  145  U.  S.  56.  12  S.  Ct  772,  36  L.  Ed. 
621,  affirming  judgment  (C.  C.)  Same  y.  Barn- 
hardt,  43  F.  854. 


LIFE  IN  BEING. 

See  Perpetuities,  ^=>6. 

LIFE  INSURANCE. 

See  Insurance. 

LIGHT  AND  AIR.    ■ 

Compensation  for  ohstruction,  see  Eminent  Do- 
main, ^=»105. 

LIGHTERAGE. 

See  Carriers,  ^=>32. 

LIGHTHOUSES. 

Condemnation  of  property  for  lighthouse  purpos- 
i'K  see  Eminent  Domain,  ^s»18. 


LIGHTNING  RODS. 

Commerce  regulations  as  to  sale  of,  see  Com- 
merce, ^s»66. 

LIGHTS. 

See- 
Electricity. 
Gas. 

On  vessels,  see  Collision,  ^s»76. 
Power  of  municipality  to  malce  improvements 
in  lighting,  see  Municipal  Corporations,  €^ 

LIMITATION. 

Agent's  authority,  not  disclosed,  see  Principal 

and  Agent,  ^==>il6. 
Claims  of  patents,  see  Patents,  ^s»165-177. 
Constitutional  limitation  of  powers  in  general, 

see  Constitutional  Law,  ^=:»25-27. 
Indebtedness    of    municinality,    see    Municipal 

Corporations,  «=»862-864. 


\ 
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LIMITATION   OF  ACTIONS. 

Scope-Note. 

[INCLUDES  statutory  restrictiong  of  the  time  within  which  actions  may  be  brought; 
application  and  general  operation  of  such  statutory  provisions;  times  of  limitation  pr^* 
scribed  for  actions  in  general,  when  such  times  begin  to  run,  and  postponement  and  inter- 
ruption thereof;  exertions  from  and  suspension  of  the  operation  of  the  statutes;  re- 
moval of  statutory  bar  by  new  promise,  acknowledgment,  part  payment,  etc. ;  pleading  such 
limitations  by  way  of  defense  and  matters  in  avoidance  of  the  bar  thereof;  and  evidence 
relating  thereto. 

[For  related  matters  under  other  topies,  too  orooo-roforoneoo  after  analysis.] 

Analysis. 
I.  Statutes  of  Limitation, 

(A)  Nature,  Vaupity,  and  Construction  in  General 

«s»2.  What  law  governs. 

3.  Constitutional  and  statutory  provisions. 

5.  Construction  of  limitation  laws  in  general. 

6.  Retroactive  operation. 

11.  Limitation  as  against  state,  municipality,  or  public  officers. 

12.  Persons  who  may  rely  on  limitation. 

(B)  Limitations  Applicable  to  Particular  Actions. 

«=»  16.  Limitation  as  affected  by  nature  or  form  of  remedy  in  gen- 
eral. 

18.  Particular  forms  of  action. 

19.  Recovery  of  real  property. 

20.  Recovery  of  personal  property.  * 

21.  Contracts  in  general. 
23.  Written  contracts. 

25.  Instruments  for  payment  of  money. 

32.  Injuries  to  property. 

34.  Liabilities  created  by  statute. 

35.  Penalties  and  forfeitures. 

37.  Relief  on  ground  of  fraud  or  mistake. 

39.  Actions  or  proceedings  not  specially  provided  for. 

II.  Computation  of  Period  of  Limitation.  ^ 

(A)  Accrual  of  Right  op  Action  or  Defense. 

«ft==>44.  Title  to  or  possession  of  real  property. 
48.  Instruments  for  payment  of  money. 

51.  Severable  contracts  and  installments. 

52.  Accounts. 

54.  Mutual  accounts. 

58.  Liabilities  created  by  statute. 

59.  Penalties  and  forfeitures. 

(B)  Performance  of  Condition,  Demand,  and  Notice. 

^s»65.  Conditions  precedent  in  general. 
66.  Demand. 

(C)  Personal  Disabilities  and  Privileges. 

♦=»72.  Infancy. 

74.  Insanity  or  other  incompetency. 

76.  Disability  intervening  after  accrual  of  cause  of  action. 

78.  Tacking  successive  disabilities. 

(D)  Death  and  Administration. 

80.  Death  of  person  entitled  to  sue. 
83.  Death  of  person  liable. 
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II.  Computation  of  Period  of  Linutation — Continued. 

(£)  Absence,  Nonresidknce,  and  Concealment  op  Person  or  Prop* 

ERTY. 

^s»84.  Absence  at  time  of  accrual  of  cause  of  action. 

85.  Departure  after  accrual  of  cause  of  action. 

86.  Nonresidence. 

,  87.  In  general. 

90.  Concealment  of  person  or  residence. 

91.  In  general.  guarantors, 

94.  Effect  as  to  parties  jointly  or  severally  liable, 

and  sureties. 

(F)  Ignorance,  Mistake,  Trust,  Fraud,  and  Concealment  o^  Cause 

OF  Action. 

4=»  98.  Fraud  as  ground  for  relief. 

100.  Discovery  of  fraud. 

101.  Existence  of  trust. 

102.  In  general. 

103.  Repudiation  or  violation  of  trust. 

104.  Concealment  of  cause  of  action. 

(G)  Pendency  op  Legal  Proceedings,  Injunction,  Stay,  or  War. 

«=»10o.  Pendency  of  action  or  other  proceeding. 
108.  Pendency  of  arbitration. 
114.  Suspension  of  statute  of  limitations. 

(H)  Commencement  of  Action  or  Other  Proceeding. 

♦=>  117.  Proceedings  constituting  commencement  of  action. 

118.  In  general.  ^ 

119.  Issuance  and  service  of  process. 

122.  Defects  or  irregularities  in  process  or  service. 

124.  Intervention  or  bringing  in  new  parties. 

125.  Substitution  of  parties. 
127.  Amendment  of  pleadings. 

130.  New  action  after  dismissal  or  nonsuit  or  failure  of  former 
action.      ? 

III.  Acknowledgmient,  New  Promise,  and  Part  ^Payment. 

«=»140.  Acknowledgment  or  new  promise. 
143.  Persons  by  whom  made. 

145.  Form  and  requisites  in  general. 

146.  Requirement  of  writing. 

148. Sufficiency  of  acknowledgment  or  promise  in  gen- 
eral. 

149.  Qualifications  and  conditions. 

150.  Certainty  and  definiteness. 

162.  Part  payment. 

155.  Persons  by  whom  made. 

167.  Sufficiency  in  general. 

IV.  Operation  and  Effect  of  Bar  by  Limitation. 

«=»  167.  Bar  of  debt  as  affecting  security. 

171.  Persons  to  whom  bar  is  available. 

172.  In  general. 

173. Personal  nature  of  (defense. 

V.  Pleading,  Evidence,  Trial,  and  Review. 

176.  Pleading  in  anticipation  of  defense. 

178.* Sufficiency  of  allegations  in  general. 

180.  Demurrer  or  motion  raising  defense. 

181.  Pleading  statute  as  defense. 

182.  Necessity. 
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LIMITATION  OF  ACTIONS,  I  (A) 
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V,  Pleading,  Evidence,  Trial,  and  Review— Continued. 

183. Sufficiency  of  denials  and  allegations. 

193.  Issues,  proof,  and  variance. 
199.  Questions  for  jury. 
201.  Verdict  and  findings. 

Cross-References. 

Particular  actions  or  proceedings. 


See  Adverse  Possession. 

Confonnity  of  findings  to  pleadings,  see  Trial, 
^3»396. 

Contract  limiting  time  to  sne  carrier  for  loss  of 
or  injury  to  goods,  see  Carriers,  ^=>180. 

Contract  limiting  time  to  sue  on  insurance  poli- 
cies, see  Insurance,  ^=»620-623. 

Due  process  of  law,  see  Constitutional  Law, 
«=s>308w 

Equity  following  statute  of  limitations,  see  Eg[ui- 
ty,  ^=>87. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=»171. 

Laches,  see  Equity,  ^=»67-87. 

Proceedings  in  court'of  claims,  see  Courts,  ^s> 
461.  ' 

State  laws  as  rules  for  decisions  in  federal 
courts,  see  Courts,  ^s»375.  » 

Time  for  presentation  of  claims  against  estate 
of  decedent,  see  Executors  and  Administrators, 
<e=s>225. 

Vested  rights,  see  Constitutional  Law,  ^s»107. 


See — 

Appeal  and  Error,  ^=^338-357,  62(>-62i. 
Assumpsit,  Action  of,  ^=»14. 
Bankruptcy,  ^s»298. 
Commerce,  ^=987. 
Corporations,  ^=»264,  356. 
Counties,  ^==>216. 
Criminal  Law;  <es>14^153,  951. 
Customs  Duties,   ^s^lll. 
District  of  Columbia,  ^==>16b 
Ejectment,  <&=s>39. 
Equity,  ^=s>452. 
Indians.  ^s^lS,  27. 
Injunction,  <d=>lld,  230,  247. 
Judgment,  <&=s>456,  910,  934. 
Mandamus,  ^S9l49. 
Master  and  Servant,  ^=:»253^« 
Mines  and  Minerals,  ^=»38. 
Mortgages,  ^=>424. 
Patents,  «=»268. 
Taxation,  «=»802-805. 
Trusts,  ^S9365. 
United  States,  «=:>133. 
Vendor  and  Purchaser,  ^3»27Si 


I.   STATUTES  OF  LimTATION. 

Interstate    commerce   regulations,    see   Com- 
merce, ^S98. 

(A)  NATURE,  VALIDITY,  AND  CON- 
STRUCTION IN  GENERAL. 


What  law  Bovems. 

See'  SS  Cent  Dig.  Llm.  of  Act.  B  4-8;    12  Gent. 
Dig.  Corp.  S  1085;   SO  Cent  Dig.  JuOgm.  S  1766. 

The  federal  rather  than  the  state  statute  of 
limitation  governs  an  action  to  recover  money 
alleged  to  have  been  illegally  exacted  by  the  col- 
lector of  customs  duties,  though  the  action  be 
originally  brought  in  the  state  court— Arnson 
v.  Murphy,  109  U.  S.  238,  3  S.  Ct  184,  27  L. 
Ed.  9^. 

Where  an  act  of  congress,  authorizing  the 
removal  to  the  courts  of  the  United  States  of 
any  class  of  actions  of  which  the  United  States 
might  assume  exclusive  jurisdiction,  prescribes 
in  general  terms  the  time  within  which  such  ac- 
tions must  be  brought,  the  limitation  binds  the 
state  courts  as  well  as  the  federal  courts. — 
Mitchell  V.  Clark,  110  U.  S.  033,  4  S.  Ct.  170, 
312,  28  L.  Ed.  279. 

The  lex  fori  governs  the  question  of  limita- 
tions but  where  an  action  is  brought  in  Missis* 
sippi  on  a  note  executed  several  years  before  in 
Louisiana,  where,  according  to  statute,  benefit 
of  the  usury  laws  must  be  sought  within  one 
year,  it  cannot  be  pleaded  by  defendants  that 
the  total  amount  of  usurious  interest  paid  with- 
in these  several  years  has  extinguished  the  debt. 
The  right  claimed  under  the  law  of  Louisiana 
must  be  taken  as  it  is  given,  and  is  not  divisible. 
—Walsh  V.  Mayer,  111  U.  S.  31,  4  S.  Ct  200. 
28  L.  Ed.  338. 

The  law  of  the  state  creating  the  corpora- 
tion governs  the  rights  of  its  stockholders  and 
creditors :  and  the  statute  of  another  state,  pre- 
scribing a  different  period  of  limitation,  can 
have  no  application  to  an  action  brought  in  that 
state  to  enforce  the  decree  ordering  the  assess- 


ment—Glenn  Y.  Liggett,  135  U.  S.  533,  10  S. 
Ct.  867,  34  L.  Ed.  262,  reversing  (C.  C.)  Same 
V.  Priest,  28  r.  907. 

The  three-year  statute  of  limitations  pre- 
scribed by  Code  Civ.  Proc.  N.  Y.  f  394.  for 
actions  against  directors  or  stockholders  of  a 
moneyed  corporation  to  enforce  a  common-law 
or  stat\ilpry  liability  is  applicable  to  actions  of 
that  character  brought  witiiin  the  state  against 
directors  and  shareholders  of  foreign  corpora- 
tions. Judgment  138  F.  1019,  54  C.  C.  A.  683, 
affirmed.— Piatt  v.  Wilmot,  24  S.  Ct  542,  193 
U.  S.  602,  48  L.  Ed.  809. 

^=»3.  Constitntional  and  statntory  pro* 
▼isions. 

See  83  Cent.  Dig.  Llm.  of  Act.  SS  9/ 12. 

In  the  act  of  March  3,  1887,  providing  for 
suits  against  the  United  States,  the  unqualified 
limitation  of  six  years  did  not  repeal  the  pro- 
vision in  Rev.  St.  f  1069,  giving  to  persons  un- 
der disability  or  beyond  the  seas  an  additional 
three  years  after  removal  thereof. — ^United 
States  V.  Greathouse,  17  S.  Ct  701,  166  U.  S. 
601,  41  L.  Ed.  1130. 

$=»5.  CoBstruotioii  of  Umitatioii  laws  ia 
ceneral. 

Bee  83  Cent  Dig.  Llm.  of  Act  H  13-15. 

Rev.  St  {  1069,  providing  that  "every  claim 
against  the  United  States  cognizable  by  the 
court  of  claims  shall  be  forever  barred  unless 
the  petition  is  filed  ♦  ♦  ♦  within  six  years 
after  the  claim  first  accrues,"  applies  as  well  to 
causes  of  action  thereafter  created  as  to  those 
then  existing.—Rice  v.  United  States,  122  U.  S. 
611,  7  S.  Ct  1377,  30  L.  Ed.  793. 

^=>6.  RetroAotiTe  operatioii. 

See  33  Cent.  Dig.  Llm.  of  Act  H  16-31;  23  Cent 
Dig.  Forci.  E.  ft  D.  i  83;  27  Cent.  Dig.  Indem.  {40; 
29  Cent.  Dig.   Int  Llq.  S  203. 

The  limitation  of  10  years,  prescribed  by 
Rev.  St  Ariz.  1901,  par.  2938,  for  actions  to 
recover  lands  adversely  held,  has  no  applica- 
tion to  such  an  action  brought  between  the  date 
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when  such  statute  was  enacted  and  the  date 
when,  by  its  terms,  the  revision  of  the  statutes 
was  to  take  effect.  Judgments,  Curtis  v.  Boquil- 
las  Land  &  Cattle  Co.,  71  P.  924,  8  Ariz.  258, 
and  76  P.  612,  affirmed.— Herrick  y.  BoquiUas 
Land  &  Cattle  Co.,  26  S.  Ct.  192,  200  U.  S.  96, 
50  L.  Ed.  388. 

^=>11«  Idmitatloii  as  agmiiuit  state,  mu- 
Bieipality,  or  public  offloers* 

8m  »  Cent.  Dig.  Llm.  of  Act  SS  35-39. 

The  United  States  having  in  1852  purchased 
as  trustee  for  the  Chickasaw  Indians,  under  and 
pursaaat  to  treaties  with  that  tribe,  certain 
bonds  of  the  state  of  Tennessee,  the  right  of  ac- 
tion of  the  government  on  the  coupons  of  such 
bonds  could  not  be  barred  by  the  statute  of  lim- 
itations of  Tennessee,  either  while  it  held  them 
in  trust  for  the  Indians,  or  since  it  became  the 
owner  of  such  coupons. — United  States  v.  Nash- 
ville, C.  &  St.  L.  R.  Co.,  118  U.  S.  120,  6  S.  Ct. 
1006,  30  L.  Ed.  81. 

Laches  will  not  bar  a  bill  filed  by  the  United 
States  to  redeem  from  a  mortgage  propert:^  pur- 
chased by  it  at  a  sale  under  execution  in  its 
fiivor,  as  it  holds  the  title  to  such  property,  as 
it  does  to  aU  other  property,  for  public,  and  not 
for  private  purposes. — ^United  States  v.  Insley, 
130  U.  8.  2^,  9  S.  Ct.  485,  32  L.  Ed.  968. 

The  statute  of  limitations  in  force  Ir  the 
District  of  Columbia  being  enacted  /'for  the  f>eace 
and  tranquilUtT"  of  the  public,  and  providing 
.  that  all  actions  *'8ued  or  brought  by  any  person 
or  persons"  shall  be  commenced  within  a  certain 
time,  is  applicable  to  municipal  corporations. — 
Metropolitan  R.  Co.  v.  District  of  Columbia, 
132  U.  S.  1,  10  S.  Ct.  19,  33  L.  Ed.  231;  Wash- 
ington &  6.  Ry.  Co.  Y.  Same,  136  U.  S.  653, 10 
8.  Ct  1075,  34  L.  Ed.  549. 

The  defense  of  laches  cannot  be  made  to 
eUims  of  the  United  States.— United  States  ▼. 
Dalles  Military  Road  Co.,  140  U.  S.  599,  11  S. 
Ct  988,  35  L.  Ed.  560. 

Where  lands  within  the  sections  donated  by 
congress  to  a  railroad  company  by  grant  in  prse- 
Knti  were  listed  by  the  land  department  to  a 
state  as  indemnity  school  lands  according  to 
selections  alleged  to  have  been  made  before  the 
filmg  of  the  maps  of  either  general  or  definite 
location,  and  afterwards  the  United  States  sues 
the  state's  grantees  to  cancel  the  listings,  in 
order  that  patents  may  be  issued  to  the  railroad 
company  for  the  benefit  of  its  grantees,  such 
salt  is  practically  one  brought  by  the  govern- 
ment in  behalf  of  private  parties  who  might  sue 
in  their  own  names;  and  the  rule  that  limita- 
tion and  laches  do  not  run  against  the  sovereign 
is  inapplicable.— Curtner  v.  United  States;  149 
U.  S.  662,  13  S.  Ct  985,  1041,  37  L.  Ed.  890. 

^»12.  Persons  ^rlio  may  rely  cm  liiaita- 
tion. 

B«e  83  Cent  Dig.  Lim.  of  Act  {§  40-60,  52-55. 

When  a  suit  against  the  sovereign  is  not 
permitted,  a  protest  or  a  proper  application  for 
redress  will  prevent  the  running  of  the  statute 
of  limitations  iu/  its  favor,  as  a  suit  would  in 
the  case  of  an  individual.— Stanley  v.  Schwalby. 
147  U.  S.  508,  13  S.  Ct.  418,  37  L.  Ed.  259. 

(B)  LIMITATIONS  APPLICABLE  TO  PAR- 
TICULAR  ACTIONS. 

^=»16.  Iiiinitation  as  affected  by  nature 
or  form  of  remedy  in  general. 

See  33  Cent  Dig.  Lim.  of  Act.  SS  66-68. 

The  property  of  the  lessor  of  premises  in  St. 
Louis  was  confiscated  while  the  city  was  under 
military  law,  and  the  lessee  was  compelled  to 
pay  the  rent  to  the  military  authorities  for  the 
public  use.    Held,  that  an  action  by  the  lessor 


against  the  lessee  to  recover  such  rents  was  for 
acts  done  by  authority  derived  from  an  order  of 
the  president,  within  Act  Cong.  March  3,  1863 
(12  Stat.  755),  and  Act  Cong.  May  11,  1866  (14 
Stat.  46),  an  action  for  which  must  be  brought 
within  two  years.— Mitchell  v.  Clark,  110  U.  S. 
633,  4  S.  Ct.  170,  312,  28  L.  Ed.  279. 

The  prescription  of  20  years  generally  ap- 
plicable to  personal  actions  under  the  Spanish 
jaw  prior  to  the  promulgation  of  the  Civil  Code 
is  the  prior  law  which,  under  the  provision  of 
that  Code  that  a  prescription  which  began  to 
run  before  its  publication  shall  be  governed  by 
the -prior  laws,  must  govern  an  action  in  Porto 
Rico  for  a  loss  under  a  policy  of  insurance  oc- 
curring  before  the  royal 'decree  of  18S^,  extend- 
ing the  Civil  Code  to  that  island.— Royal  Ins. 
Co.  V.  Miller,  26  S.  Ct  46,  199  U.  S.  353,  50  L. 
Ed.  226,  followed  Amadeo  v.  Northern  Assur. 
Co.,  26  S.  Ct.  507,  201  U.  S.  194,  50  L.  Ed.  722. 

^=»18.  Partionlar  forms  of  aetlon. 

See  33  Cent  Dig.  Ldm.  <^  Act.  SS  70-72. 

An  action  arising  out  of  defendant's  failure 
to  perfi^m  a  certain  duty,  in  consequence  of 
which  plaintiff  was  compelled  to  perform  it,  is 
based  on  an  implied  assumpsit,  to  which  the 
statute  of  limitations  concerning  actions  on  sim- 
ple-contracts is  applicable,  and  is  not  based  on 
the  statute,  though  the  duty  which  defendant 
failed  to  perform  was  statutory. — Metropolitan 
R.  Co.  v.  District  of  Columbia,  132  U.  S.  1,  10 
S.  Ct.  19,  33  L.  Ed.  231;  Washington  &  G.  Ry. 
Co.  v.  Same,  136  U.  S.  653,  10  S.  Gt  1075,  34 
L.  Ed.  549. 

^=»19.  ReooTery  of  real  property. 

See  83  Cent  Dig^  Lim.  of  Act  SS  73-85;    22  Cent 
Dig.  Ex.  «  Ad.  S  1653. 

Where  lands  within  the  sections  donated  by 
congress  to  a  railroad  company  by  grant  in  prte- 
sent!  were  listed  by  the  land  department  to  a 
state  as  indemnity  school  lands,  a  right  of  ac- 
txbn  against  the  state's  grantees  accrued  to  the 
railroad  company  at  the  date  of  the  filing  of  its 
map  of  definite  location,  and  a  lapse  of  13  years 
thereafter  before  the  bringing  of  the  suit  to  can- 
cel the  listings  was  fatal  to  the  case,  both  on 
the  ground  of  laches,  and  under  the  California 
statute  of  limitations,  which,  in  actions  to  re- 
cover lands,  bars  the  claim  in  5  years. — Curtner 
V.  United  States,  149  U. .  S.  662,  13  S.  Ct.  985. 
1041,  37  L.  Ed.  890. 

An  action  to  set  aside  a  conveyance  made 
under  a  power  of  attorney,  and  to  vest  title  in 
complainants,  on  the  ground  that  the  donee  of 
the  power  had  fraudulently  exercised  it  for  his 
own  benefit,  brought  by  the  heirs  of  the  donor  of 
the  power  in  1889,  31  years  after  execution  of 
the  deed,  is  barred  by  Act  Cal.  April  22,  1850, 
i  19,  providing  that  actions  for  equitable  relief 
must  be  brought  within  four  years  after  accrual 
of  the  cause  of  action,  and  Code  Civ.  Proc.  CaL 
§  338,  subd.  4,  requiring  actions  for  relief  from 
fraud  to  be  brought  within  four  years  after  dis- 
covery of  the  fraud,  where  both  the  power  and 
the  deed  were  on  record,  and  the  donee  claimed 
to  be  and  acted  as  owner  during  the  entire  time. 
— Teall  v.  Schroder,  158  U.  S.  172.  15  S.  Ct 
768,  39  L.  Ed.  938. 

The  three-years  possession  which  may  be 
pleaded  in  bar  to  an  action  for  forcible  entry 
and  detainer  under  Hill's  Code  Or.  §  3524, 
does  not  bar  an  action  of  ejectment. — Malony 
V.  Adsit,  20  S.  Ct  115,  175  U.  S.  281,  44  L. 
Ed.  163. 

^=:>20.   ReeoTery  of  personal  property. 

See  33  Cent  Dig.  Lim.  of  Act.  SS  86-89. 

Civ.  Code  La.  art.  3506  (3472),  declaring 
that  three  years'  possession  in  good  faith  of  a 
movable — which  corporate  stock  is  declared  to 
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be  (Id.  art  474  r466])--giTes  good  title,  does  not 
apply  to  a  suit  by  a  stockholder  against  a  cor- 
I>oration  to  compel  it  to  replace  in  his  name  cer- 
tain shares  of  stock  lUleged  to  have  been  neg- 
ligently canceled,  and  the  certificates  therefor 
unlawfully  issued  to  a  third  person;  defendant 
in  such  case  never  having  been  in  possession.— 
St.  Romes  v.  Levee  Steam  Cotton  Press  Co.,  127 
U.  S.  614,  8  S.  Ot.  1335,  32  L.  Ed.  280. 

^S921.   Coirtraota  in  s^neral. 

€ee  83  Cent  Dig.  Ltm.  of  Act  IS  90-99;  27  Cent 
Dig.  Indem.  ft  40;  28  Cent  Dig.  Insurance,  %  1540; 
44  Cent  Dig.  Ship,  f  403. 

Where  a  bank  pays  a  check  to  one  present- 
ing it  with  a  forged  indorsement  of  the  payee's 
name,  boUi  parties  supposing  the  indorsement  to 
be  genuine,  the  right  of  action  of  the  bank  to 
recover  the  money  from  the  person  so  obtaining 
it  accrues  immediately  and  is  barred  in  six  years 
by  Code  N.  Y.  1877,  {  382,  limiting  actions  on  a 
contract,  obligation,  or  liability,  expressed  or 
iibplied,  except  a  judgment  or  sealed  mstrument 
to  six  years  after  cause  accrues. — Leather  Mfrs. 
Nat  Bank  v.  Merchants'  Nat  Bank,  128  U.  S. 
26,  9  S.  Ct.  3,  32  U  Ed.  342.  y 

An  agr/eement  by  the  grantee,  in  a  deed  si^- 
ed  by  the  grantor  only,  to  assume  an  existing 
mortgage  on  the  land  conveyed,  is,  in  the  Dis- 
trict of  Columbia,  only' a  simple  contract,  and 
an  action  for  its  enforcement  is  therefore  barred 
in  three  years.— Willard  v.  Wood,  17  S.  Ct  176, 
164  U.  S.  502,  41  L.  Ed.  531. 

The  personal  liability  of  shareholders  in  a 
national  bank,  under  Rev.  St  U.  S.  f  5151  [U. 
S.  Comp.  St.  1901,  p.  3465],  for  the  contracts, 
debts,  and  engagements  of  the  bank,  cannot  be 
regarded  as  a  contract  liability,  for  the  purpose 
of  making  applicable  the  limitation  prescribed 
by  BalUnger's  Ann.  Codes  &  St  Wash,  f  4800, 
subd.  3,  for  an  "action  upon  a  contract  or  lia- 
bility, express  or  implied,  which  is  not  in  writ- 
ing, and  does  not  arise  out  of  any  written  In- 
strument" Judgment  119  T.  110,  56  C.  O.  A. 
160,  reversed.— McClaine  v.  Rankin,  25  S.  Ct 
410,  197  U.  S.  154,  49  L.  Ed.  702,  3  Ann.  Cas. 
500. 

Right  to  enforce  agreement  by  holder  of  op- 
tion on  realty  to  grant  a  corporation  easement 
of  way  over*  the  entire  property  held  not  barred 
by  refusal  to  grant  easement  over  property  em- 
braced in  option  not  included  in  corporation's 
purchase  by  limitation- prescribed  by  Code  Porto 
Rico  1913,  §  4481,  applicable  only  to  actions  for 
lesion  on  sale  embraced  by  section  4480. — ^Par- 
ker V.  Monroig,  36  S.  Ct.  42,  239  U.  S.  83,  60 
L.  Ed.  159. 

9=3>23.  Written  eontraota. 

See  S3  Cent  Dig.  Lim.  of  Act  ||  112-lSl. 

— ^  Instnuneiits  for  paymeiit  of 


See  83  Cent  Dig.  Llm.  of  Act  SI  118.  118-131;  7 
Cent.  Dig.  Bills  ft  N.  |  7€;  SO  Cent  Dig.  Judgm. 
I  1732, 

Plaintiff,  a  manufacturing  company,  entered 
into  a  written  agreement  with  defendant  C, 
whereby  C.  agreed  to  receive  and  sell  on  com- 
mission sewing  machines,  consigned  to  him  by 
plaintiff,  and  that  the  machine  attachments 
should  be  sold  to  C,  who  gave  bond,  with  the 
other  defendants  as  sureties,  conditioned  that  C. 
should  account  to  plaintiff  for  all  moneys  that 
should  become  due  under  the  written  agreement 
Heldt  that  the  liability  of  the  sureties  arose  on 
the  bond,  and  that  the  liability  of  C.  arose  ei- 
ther on  the  bond  or  on  the  written  agreement, 
and  not  on  a  sale  of  goods  to  him,  and  hence  the 
statute  of  limitations  in  regard  to  written  in- 
struments governed  the  case. — Streeper  v.  Vic- 
tor Sewing  Mach.  Co.,  112  U.  S.  676,  5  S.  Ct 
327,  28  L.  Ed.  852. 

In  the  District  of  Columbia,  where  Act  Md. 
1715,  c.  23,  I  2,  is  in  force,  an  action  on  a  note 


is  barred  by  the  lapse  of  three  years.— Shepherd 
V.  Thompson,  122  U.  S.  231,  7  S.  Ct  1229,  30 
L.  Ed.  1156. 

Act  111.  Nov.  5,  1849  (Gross'  111.  St  1870  [8d 
Ed.]  p.  430,  §f  17,  18),  provides  in  section  2  that 
"all  actions  founded  on  *  *  *  bills  of  ex- 
change, orders,'*  etc.,  "shall  be  commenced  within 
5  years  next  after  the  cause  of  action  shall 
have  accrued."  Held,  that  this  section  includes 
checks,  and  that  they  do  not  fall  within  the  terma, 
"other  evidence  of  indebtedness  in  writing,"  as 
to  which  the  limitation  is  fixed  by  section  1  at  19 
years.— Rogers  v.  Durant,  140  U.  S.  298,  11  S. 
Ct  754,  35  L.  Ed.  481. 

Warrants  drawn  by  the  administrator  of 
accounts  upon  the  administrator  of  finance  of 
a  city,  payable  to  the  order  of  a  third  person 
out  01  any  funds  in  the  city  treasury  to  the 
credit  of  a  particular  corporation,  are  not  with- 
in the  provisions  of  a  statute  limiting  the  time 
for  bringing  actions  on  biUs  of  exchange,  no^es 
payable  to  order  or  bearer,  those  on  all  effects 
negotiable  or  transferable  by  indorsement  or  de- 
livery, and  those  on  all  promissory  notes,  wheth- 
er negotiable  or  otherwise.  Decree  Warner  v. 
City  of  New  Orleans,  81  F.  645,  26  C.  C.  A. 
508,  modified. — City  of  New  Orleans  v.  Warner, 
20  S.  Ct  44,  175  U.  S.  120,  44  L.  Ed.  96. 

^s»32.  Injuries  to  property. 

See  83  Cent  Dig.  Lim.  of  Act.  «§  143-ltf ;   17  Cent. 
Dig.  Eject  S  466;    13  Cent  Dig.  Em.  Dom.  §S  783- 

788. 

The  property  of  the  lessor  of  premises  in- 
St.  Louis  was  confiscated  while  the  city  was 
under  military  law,  and  the  lessee  was  compelled 
to  pay  the  rent  to  the  military  authorities  for 
the  public  use.  Held,  that  an  action  by  the  les- 
sor against  the  lessee  to  recover  such  rents  was 
for  acts  done  by  authority  derived  from  an  order 
of  the  president  within  Act  Cong.  March  3, 
1863  (12  Stat.  755),  and  Act  Cong.  May  11, 
1866  (14  Stat  46),  an  action  for  which  must  be 
brought  within  two  years.~Mitchell  v.  Clark, 
110  U.  S.  633,  4  S.  Ct  170,  312,  28  L.  Ed.  279. 

Act  Cong.  March  3, 1863  (12  Stat  755),  pro^ 
vides  that  actions  for  acts  done  during  the  Ke- 
hellion,  by  virtue  of  authority  derived  from  the 
president  or  an  act  of  congress,  must  be  brought 
within  two  years.  Held  that  where  one-fourth 
of  the  value  of  cotton  was  exacted  from  the 
owners  under  Act  Cong.  July  2,  1864  (13  Stat 
375),  and  paid  under  protest,  an  action  to  recov- 
er such  sum  must  be  brought  within  two  years. 
—Cutler  V.  Kouns,  110  U.  S.  720,  4  S.  Ct  274, 
28  L.  Ed.  305. 

One-year  limitation  prescribed  by  Porto  Ri- 
co Civil  Code  1902,  §  1869,  on  obUgations  aris- 
ing from  fault  or  negligence  mentioned  in  sec- 
tion 1803,  governs  an  action  under  section  1804 
against  a  principal  as  to  acts  of  representatives 
by  which  owner  of  realty  seeks  to  recover  from 
the  government  of  Porto  Rico  damages  sustained 
by  him  through  deprivation  of  his  right  to  enjoy 
property  by  unauthorised  registry  of  the  land 
by  authorities  In  the  name  of  the  people  of  Porto 
Rico  whereby  his  tenants  refused  to  pay  rent-^ 
People  of  Porto  Rico  ▼.  Emmanuel,  35  S.  Ct.  33, 
235  U.  S.  251,  59  L.  Ed.  215. 

^=934.  Liabilities  created  liy  statute. 

See  83  Cent.  Dig.  Ltm.  of  Act  SS  161-167. 

Proceedings  to  enforce  collection  of  person- 
al property  taxes  from  property  of  a  decedent 
are  within  St.  Minn.  1894,  f  5136,  providing 
that  actions  '*upon  a  liability  created  by  stat- 
ute shall  be  barred  by  the  lapse  of  six^ears." 
—Bristol  V.  Washington  County,  20  S.  Ct  585, 
177  U.  S.  133,  44  L.  Ed.  701. 

An  action  brought  by  a  receiver  of  a  na- 
tional bank  under  Rev.  St.  U.  S.  S  5234  [U.  S. 
Comp.  St.  1901,  p.  35071,  to  enforce  the  indi- 
vidual liability  of  a  shareholder  prescribed  by 
section  5151  [Id.  p.  3465],  is  not  an  action  upon 
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a  "contract  or  Dromise  in  writing,"  within  the 
meaning  of  the  Nebraska  statute  of  limitations, 
bnt  is  governed  by  the  provision  of  that  statute 
requiring  actions  "upon  a  contract  not  in  writ- 
ing, express  or  implied/'  or  '*upon  a  liability  cre- 
ated by  statute,"  to  be  begun  within  four  years. 
Judgment  100  F.  1002,  40  O.  0.  A.  685,  affirm- 
ed.—McDonald  Y.  Thompson,  22  S.  Ct.  297,  184 
U.  S.  71,  46  L.  Ed.  437,  affirming  decree  101  F. 
183.  41  C.  C.  A.  290. 

A  Kansas  trust  company,  which  is  empow- 
ered to  receive  deposits  and  to  loan  money  on 
real  estate  and  personal  security,  must  be  deem- 
ed a  '^moneyed  corporation"  within  the  mean- 
ing of  Code  CSv.  Proc.  N.  Y.  f  394,  prescribing 
a  three-year  limitation  for  actions  to  enforce 
stockholders'  liabilities,  in  view  of  the  definition 
<rf  that  term  in  1  Rev.  St  N.  Y.  p.  598,  f  51, 
as  one  having  the  power  to  make  loans  upon 
pledges  or  deposits,  and  of  the  further  definition 
of  a  moneyed  corporation  in  the  revised  corpo- 
ration act  of  1890,  as  one  formed  under,  or  sub- 
ject to,  the  banking  or  insurance  law.  Judg- 
ment 118  F.  1019,  54  C.  C.  A.  683,  affirmed.^ 
Piatt  ▼.  Wilmot,  24  S.  Ct.  542,  193  U.  S.  602, 
48  L.  Ed.  800. 

The  double  liability  of  a  stockholder  in  a 
Kansas  corporation  is  one  created  by  common 
law  or  statute  within  the  meaning  of  the  three- 
year  statute  of  limitations  prescribed  by  Code 
CSv.  Proc.  N.  Y.  f  394,  for  actions  to  enforce 
a  liability  of  that  character  against  corporate 
directors  or  stockholders,  since  such  liability 
while  contractual  in  its  nature,  arises  out  of  the 
Kansas  Constitution  or  statutes,  or  from  a  com- 
bination of  both  by  virtue  of  the  application  of 
general  principles  of  law  to  the  facts  in  the  case. 
—Id. 

^»35.   Pei&alties  and  forfeitures. 

8m  33  Cent.  Dig.  Um.  of  Act  H  109,  168-ie7. 

The  limitation  of  five  years  prescribed  by 
Rev.  St.  U.  a  §  1047  [TJ.  S.  Comp.  St.  1901. 
p.  727],  for  any  "suit  or  prosecution  for  any 
penalty  or  forfeiture,  pecuniary  or  otherwise, 
accruing  under  the  laws  of  the  United  States,*' 
does  not  apply  to  the  action  for  threefold  dam- 
ages for  injury  to  "business  or  nroperty,"  au- 
thorized by  Anti-Trust  Act  July  2,  1890.  c.  647, 
f  7.  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p. 
3202],  in  cases  of  violations  of  that  act— Chat- 
tanooga Foundry  &  Pipe  Works  v.  City  of  At- 
lanta»  27  S.  Ct.  65,  2(&  U.  S.  390,  51  L.  Ed. 
241. 

The  five  years'  limitation  prescribed  by  Rev. 
St.  i  1047,  for  prosecutions  for  a  penalty,  does 
not  govern  a  reparation  action  under  Interstate 
Commerce  Act,  Feb.  4,  1887,  f  16,  as  amended 
hj  Act  Jnne  29,  1906,  f  5,  to  recover  from  ear- 
ner damages  awarded  by  the  Interstate  Com- 
merce Commission. — Meeker  v.  Lehigh  Valley  R. 
Co.,  35  S.  Ct.  328,  236  TJ.  S.  412,  59  L.  Ed. 
644,  reversing  judgment  Lehigh  Val.  R.  Co.  t. 
Meeker,  211  F.  785,  128  C  C.  A.  311. 

^=>37.  Hellef    on    Kroniid    of    fraud    or 


See  33  Cent.  Dig.  Llm.  of  Act.  H  182-186,  477; 
23  Cent.  Dig.  Ex.  A  Ad.  S  1663 ;  34  Cent  Dig.  Fraud. 
C«DV.    H    730-733. 

After  the  lapse  of  five  years  from  the  entry 
of  a  decree  declaring  a  tax  levied  by  a  county 
illegal,  and  enjoining  their  collection,  the  county 
is  estopped  to  sue  to  set  the  decree  aside  for 
fraud,  under  Gen.  St.  Neb.  1873,  c.  57,  tit.  2, 
f  12,  requiring  an  action  for  relief  on  the  ground 
ct  fraud  to  be  commenced  within  four  years  aft- 
er the  cause  of  action,  which  shall  not  be  until 
after  the  fraud  is  discovered. — Boone  County  v. 
Bnrlington  ft  M.  R.  R.  Co.,  139  U.  S.  684,  11 
S.  Ct.  687,  35  L.  Ed.  319. 


^=»39.  Aotiona  or  prooeedisBS  not  spe- 
cially proTided  for. 

Bee  83  Cent  Dig.  Lim.  of  Act  H  172.  180-211;  33 
Cent  Dig.  Ex.  A  Ad.  S  8016. 

The  10-vear  limitation  prescribed  by  Code 
Tenn.  f  277o,  for  "all  other  cases  not  expressly 
provided  for."  rather  than  the  one-year  limita- 
tion prescribed  by  section  2772  for  "statute 
penalties,*'  or  the  three-year  limitation  prescrib- 
ed by  section  2773  for  injuries  to  personal  pr 
real  property,  governs  an  action  for  threefold 
damages  for  injury  to  "business  or  property" 
brought  under  Anti-Trust  Act  July  2,  1890,  c. 
647,  I  7,  26  Stat  209  [U.  S.  Comp.  St  1901,  p. 
3202J,  in  which  the  right  of  recovery  is  based 
on  the  excessive  price  for  iron  water  pipe  which 
a  municipality  was  led  to  pay  by  reason  of  an 
illegal  arrangement  between  the  members  of  a 
trust  or  combination  formed  in  violation  of  that 
act— Chattanooga  Foundry  &  Pipe  Works  v. 
City  of  Atlanta,  27  S.  Ct  65,  203  U.  S.  390,  61 
L.  Ed.  241. 

n.   COMPUTATION  OF  PERIOD  OF 
LIMITATION. 

(A)  ACCRUAL  OF  RIGHT  OF  ACTION  OR 

DEFENSB. 

^s»44.  Title    to    or    possossion    of    real 
property. 

See  33  Cent  Dig.  Lim.  of  Act  98  330-330,  232;  22 
Cent  Dig.  Bx.  A  Ad.  I  1663;  23  Cent  Dig.  Forcl. 
B.  ft  D.  §  83. 

Where  complainant  has  sold  real  property  to 
a  county,  and  to  secure  payment  received  a 
mortgage  and  notes,  which  are  void  for  want  of 
power  to  make  them,  he  has  a  right  to  rescind 
the  contract,  which  accrues  at  the  very  date  of 
the  deed;  but  his  right  of  action  does  not  ac- 
crue, and  the  statute  of  limitations  does  not  be- 
gin to  run  against  it,  until  he  has  exercised  his 
right  of  rescission,  and  demanded  a  reconvey- 
ance.—Chapman  v.  Board  of  County  Com'rs, 
Douglas  County,  107  U.  S.  348,  2  S.  Ct  62,  27 
L.  Ed.  378. 

The  statute  of  limitations  will  run  against 
the  purchaser  of  land  from  the  United  States  in 
favor  of  one  holding  adversely  only  from  the 
issuance  of  the  patent.— Redfield  v.  Parks,  132 
U.  S.  239,  10  S.  Ct  83,  33  L.  Ed.  327. 

The  statute  of  limitations  begins  to  run 
against  persons  claiming  land  under  a  patent 
from  the  government,  and  in  favor  of  persons 

{)reviously  in  full  and  peaceable  possession,  at 
east  from  the  issuing  of  the  patent — Miller  y. 
Texas  &  P.  R.  Co.,  132  U.  S.  662, 10  S.  Ct  206, 
33  L.  Ed.  487. 

Where  lands  within  the  sections  donated  by 
congress  to  a  railroad  company  by  grant  in  prsB- 
senti  were  listed  by  the  land  department  to  a 
state  as  indemnity  school  lands,  a  right  of  ac- 
tion against  the  state's  grantees  accrued  to  the 
railroad  company  at  the  date  of  the  filing  of  its 
map  of  definite  location. — Curtner  v.  United 
States,  149.  U.  S.  662,  13  S.  Ct  986,  1041,  37 
L.  Ed.  890. 

A  state  statute  of  limitations  for  the  re- 
covery of  real  property  does  not  begin  to  run 
in  favor  of  a  railway  company  as  against  a 
settler,  under  the  homestead  laws  of  the  Unit- 
ed States,  until  patent  has  issued.  Judgment, 
Slaght  V.  Northern  Pac.  Ry.  Co.  (1905)  81  P. 
1062,  39  Wash.  576,  affirmed.—Northern  Pac. 
Ry.  Co.  V.  Slaght,  27  S.  Ct.  442,  205  U.  S. 
122,  51  L.  Ed.  738 ;  Id.,  27  S.  Ct  446,  205  U. 
S.  134,  51  L.  Ed.  742. 

The  sisters  of  a  decedent,  who,  under  Porto 
Rico  Civ.  Code,  art.  811,  are  entitled  to  any  part 
of  their  brother's  estate  which  his  widow  may 
inherit  through  her  daughter,  who  was  his  sole 
heir,  had  a  sufficient  interest,  upon  the  death  of 
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the  daughter  intestate  and  without  descendants, 
to  enable  them  to  bring  an  action  to  set  aside  a 
so-called  partition  of  their  brother's  estate  be- 
tween the  widow  and  the  daughter,  so  as  to  start 
running  the  four  years*  limitation  prescribed 
by  articles  1076  and  1301  for  rescissorjT  actions 
and  actions  for  nullity.— Maytin  v.  Vela,  30  S. 
Gt  439,  216  U.  S.  598,  54  L  Ed.  632. 

^s»4S.  lastmnients      for      payment      of 
money. 

See  88  Cent.  Dig.  Urn.  of  Act  iS  258-265,  851. 

In  a  suit  on  warrants,  brought  seven  years 
after  they  had  been  presented  to  the  county 
treasurer,  and  payment  demanded,  and  he  had 
Indorsed  thereon  *'Not  paid  for  want  of  funds," 
held  that,  under  the  law  in  Nebraska,  the  cause 
of  action  did  not  accrue  when  payment  was  re- 
fused, but  only  when  the  money  for  their  pay- 
ment is  collected,  or  time  snfiBcient  for  the  col- 
lection of  the  money  has  elapsed. — ^King  Iron 
Bridge  &  Manufacturing  Co.  ▼.  Otoe  County, 
124  tr.  S.  459,  8  S.  Ct.  582,  31  L.  Ed.  514. 

St  Nev.  1877,  p.  46,  provided  that  certain 
overdue  coupons  of  Lincoln  county  should  be 
registered  and  paid  bj  the  treasurer,  as  money 
came  into  his  possession  applicable  thereto,  in 
the  order  of  their  registry ;  and  coupons,  having 
been  presented  and  payment  refused  as  the  in- 
terest fund  was  exhausted,  were  accordingly 
registered  by  the  treasurer.  Heldy  that  the  stat- 
ute of  limitations  does  not  begin  to  run  against 
such  coupons  until  money  is  received  by  the 
treasurer  which  is  applicable  to  their  payment. 
—Lincoln  County  v.  Luning,  133  U.  S.  529,  10 
S.  Ct  363,  33  Ll  Ed.  766. 

9=»51«   SoTerable   eontraets  and  Install" 
ments. 

See  88  Cent  Dig.  Um.  of  Act  fi  280-284. 

I  Notes,  made  in  the  state  of  Texas,  severally 
provided  that,  "in  default  of  payment  of  inter- 
est when  due,  the  principal  is  to  become  due  and 
collectible."  The  deed  of  trust  referred  to  in 
the  notes,  and  given  to  secure  same,  provided 
that,  *'if  at  any  time  said  interest  shall  remain 
unpaid  for  as  much  as  90  days  aftec  the  same 
shall  become  due  and  payable,  then  the  whole 
debt,  as  well  as  the  interest,  shall  become  and 
be  due  and  payable;  and  further,  it  is  under- 
stood and  agreed  that,  if  said  note  first  falling 
due  shall  remain  unpaid  thereafter  for  as  much 
as  six  months,  then  the  whole  ^debt  is  to  be  and 
become  due  and  payable,  and  this  trust,  in  ei- 
ther event,  to  be  executed  and  foreclosed,  at  the 
option  of  said  third  party.'*  J7eM,  that  under 
the  law  of  the  state,  when  the  notes  were  execut- 
ed, the  creditor  was  without  a  remedy  by  fore- 
closure as  soon  as  the  debt  was  banned  oy  the 
statute  of  limitations,  and  that,  therefore,  the 
parties  intended  in  this  case  to  give  the  holder 
bf  the  notes  an  option,  after  default  in  the  pay- 
ment of  interest,  not  only  to  declare  the  princi- 
pal due,  but  to  foreclose  the  deed  of  trust,  In 
advance  of  the  dates  of  maturity  named  iu  the 
notes  and  deed;  and  that,  that  option  not  hav- 
ing been  exercised  when  or  after  the  several  de- 
faults occurred,  limitation  began  to  run  on  the 
several  notes  only  from  their  respective  dates  of 
maturity.— Moline  Plow  Co.  v.  Webb,  141  U.  S. 
616,  12  S.  Ct  100,  35  L.  Ed.  879. 

^=:»52.  Aeeonnts. 

See  33  Cent  Dig.  Lim.  of  Act  88  285-298.   . 


—  Mntnal  aooonnts. 

See  33  Cent  Dig.  Um.  of  Act  SS  286-296. 

The  vice  president  of  a  corporation  sued -the 
corporation  in  a  territorial  court  of  Utah  to 
recover  for  services  as  general  manager,  for 
money  paid  out  for  it,  and  for  feeding  and  care 
of  its  stock.  The  corporation  counterclaimed 
for  pasturage  of  cattle,  for  horses  sold  and  de- 
livered, and  for  a  balance  on  an  account  for 
money  loaned  and  expended.  Ileld,  that  plain- 
tiff's claim  for  services  was  but  one  item  in  a 
'^mutual,  open,  and  current  account,"  on  which 


suit  could  be  brought  within  two  years  from  the 
date  of  the  last  item,  and  therefore  his  claim 
for  services  was  not  barred  as  to  services  ren- 
dered more  than  two  years  prior  to  the  com- 
mencement of  the  action.  C5omp.  Laws  Utah 
1888,  f§  3146,  3149.— Corinne  Mill,  Canal  & 
Stock  Co.  V.  Toponce,  152  U.  S.  405,  14  S.  Ct. 
632,  38  L.  Ed.  493.  affirming  judgment  To- 
ponce V.  Corinne  Mill,  Canal  &  Stock  Co.,  6 
Utah,  439.  24  P.  534. 

^s»58.  LiabUltieB  oveated  by  statnte. 

See  33  Cent  Dig.  Lim.  of  Act  Sfi  324-328,  846,  847; 
6  Cent  Dig.  Banks,  §8  75,  934;  12  Cent  Dig.  Corpw 
88  1084-1093;    45  Cent  Dig.  Tax.  fi  1202. 

The  action  of  a  state  in  the  court  of  claims 
to  recover  moneys  received  by  the  United  States 
from  sales  of  swamp  lands  granted  to  the  state 
by  the  act  of  September  28,  I860,  is  not  barred 
by  the  statute  of  limitations  until  six  years 
after  the  amount  is  ascertained  from  proofs  of 
the  sales,  before  the  commissioner  of  the  general 
land  office.— United  States  v.  State  of  Louisiana^ 
123  U.  S.  32,  8  S.  Ct  17,  31  L.  Ed.  69 ;  Same 
V.  State  of  Alabama,  123  U.  S.  39,  8  S.  Ct  21» 
31  L.  Ed.  73. 

The  objection  that  the  statute  of  limitations 
does  not  bar  the  right  of  the  creditors  of  a  na- 
tional bank,  under  Act  June  30,  1876,  c  150,. 
§  2.  19  Stat  63  [U.  S.  Comp.  St  1901,  p.  3509], 
to  enforce  the  individual  liability  of  its  share-^ 
holders,  prescribed  by  Rev.  St  U.  S.  |  5151  [Id* 
p.  3465],  so  long  as  there  are  any  outstanding 
claims  against  the  bank,  cannot  be  raised  by 
the  receiver  of  a  national  bank,  in  an  action 
brought  by  him  under  -section  5234  [Id.  ti» 
3507],  to  recover  an  assessment  upon  a  stocK-^ 
holder,  with  interest  from  the  date  when  pay* 
able,  in  which  a  demurrer  to  the  bill  on  the 
ground  that  it  sets  forth  a  cause  of  action  bar- 
red bv  the  statute  of  limitations  has  been  sua* 
tained.— McDonald  v.  Thompson,  22*  S.  Ct  297, 
184  U.  S.  71,  46  L.  E)d.  437,  affirming  decree 
101  F.  183,  41  C.  C.  A.  290. 

A  state  statute  of  limitations  does  not  be* 
gin  to  run  against  the  right  to  enforce  the  in- 
dividual liability  of  stockholders  in  a  national 
bank  until  the  amount  of  such  liability  has  beea 
ascertained  and  assesscHi  by  the  Comptroller  of 
the  Currency.  Judgment  77  P.  531.  69  Kan. 
629,  reversed.— Rankin  v.  Barton.  26  S.  Ct  29« 
199  U.  S.  228,  50  L.  Ed.  163. 

^s>59.  Penalties  snd  forfeitvres. 

See  33  Cent  Dig.  Lim.  of  Act  99  329-332 ;  «  Gent. 
Dig.  Banks,  9  1049;    47  Cent  Dig.  Usury,  9  4S0. 

The  inclusion  of  usurious  interest  as  prih* 
dpal  in  notes  given  to  a  national  banking  aa- 
sociation  does  not  constitute  a  payment  of  the- 
interest  within  the  meaning  of  Rev.  St  U.  S.  SI 
5197,  5198,  so  as  to  start  the  running  of  the 
statute  against  a  right  of  action  to  recover 
twice  the  amount  of  the  interest  paid;  but 
"the  usurious  transaction"  from  the  date  of 
which  the  statute  begins  to  run  is  the  time  when 
the  usurious  interest  is  actually  paid.  Judg- 
ment 51  S.  W.  661,  affirmed.-^National  Bank  of 
Daingerficld  v.  Ragland,  21  S.  Ct  536,  181  U. 
S.  45,  45  L.  Ed.  738. 

A  petition  to  recover  back  usurious  inter» 
est  from  a  national  bank,  under  Rev.  St  U.  S» 
§§  5107,  5198  [U.  S.  Comp.  St  1901,  p.  3493], 
which  shows  on  its  face  that  the  action  was  not 
"commenced  within  two  years  from  the  time 
the  usurious  transactions  occurred."  as  required 
by  the  latter  section,  cannot  withstand  a  de- 
murrer because  of  an  allegation  that  the  <^arge^ 
and  reservation  of  the  usurious  interest  were 
without  plain tifTs  knowledge  or  consent,  since, 
even  if  the  period  of  limitation  of  the  statute- 
does  not  begin  until  discovery  of  the  wrong,  the 
court  will  not  indulge  the  presumption  that 
plaintiffs  consciousness  of  the  wrong  was  not 
aroused  until  some  time  within  two  years  be- 
fore the  commencement  of  the  action.  Judg- 
ment 82  N.  W.  963,  111  Iowa,  583,  affirmed.— 
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Talbot  V.  Sioux  Nat.  Bank,  22  S.  Ct  621.  185 
U.  S.  182,  46  L.  Ed.  862. 

Usurious  transaction,  from  the  date  of 
which  the  two  years*  limitation  prescribed  by 
R^'v.  St.  I  5198  (U.  S.  Comp.  St.  1901,  p. 
3493).  for  actions  to  recover  back  twice  the 
amount  of  interest  paid  a  national  bank,  be- 
gins to  run,  occurs  on  date  of  payment  of  the 
usurious  interest— (1912)  McCarthy  v.  First 
Nat  Bank,  32  S.  Ct  240,  223  U.  S.  493,  56 
L.  Ed.  523,  affirming  judgment  (1909)  121  N. 
W.  853,  23  S.  D.  269,  23  L.  R.  A.  (N.  S.)  335, 
21  Ann.  Cas.  487. 

(B)  PERFORMANCE  OF  CONDITION, 
DEMAND,  AND  NOTICE. 

<=:»65.  Conditioiia  precedent  in  general. 

See  83  Cent  Dig.  LIm.  of  Act  8f  261.  846-850;    88 
G«&t  Dig.  Insurance,  (9  88,  97.  446. 

Act  Me.  Aug.  10,  1848,  provided  that  a 
judgment  creditor  of  a  corporation,  which  had 
made  an  unlawful  division  of  its  property,  or 
which  had  undivided  property  not  readily  to  be 
come  at  to  be  attachea,  or  not  attachable,  might 
make  complaint,  setting  forth  his  judgment,  '*and 
alleging  the  same  to  be  unsatisfied  by  reason  of 
inability  to  find  corporate  property  wherewith 
to  satisfy  the  same."  Rev.  St  Me.  1857  and 
1871  contain  the  same  provision,  except  as  to 
the  allegation  of  'inability  to  find  corporate 
property."  The  revision  of  1857  was  intended 
to  revise  and  condense  the  public  laws,  without 
making  any  change  therein  by  mere  change  of 
phraseology,  unless  such  was  the  evident  inten- 
tion of  the  LegiBlature.  Hughes  v.  Farrar,  45 
Me.  72.  Heldj  that  the  statute  of  limitations 
did  not  begin  to  run  against  the  judgment  cred- 
itor's right  to  maintain  such  suit  until  his  in- 
ability to  find  corporate  property  is  shown  by 
the  return  of  execution  unsatisned.— Taylor  v. 
Bowker,  4  S.  Ct.  397,  111  U.  S.  110,  28  L.  Ed. 
368. 

€=>66.  DemancL 

See  33  Cent.  Dig.  Lim.  of  Act  H  863-875;  1  Cent 
Dig.  Action,  8  708 :  6  Cent  Dig.  Banke,  8f  506, 
SIO.  636;  12  Cent  Dig.  Corp.  SS  371,  404;  48  Cent 
Dig.  Schools,  i  278. 

Where  a  bank  pays  a  check  to  one  present- 
ing it  with  a  for|red  indorsement  of  the  payee's 
name,  both  parties  supposing  the  indorsement 
to  be  genuine,  the  right  of  action  of  the  bank  to 
recover  the  money  from  the  person  so  obtaining 
it  accrues  immediately,  and  does  not  depend  on 
a  demand  by  the  bank.— Leather  Mfrs.  Nat. 
Bank  v.  Merchants'  Nat  Bank,  128  U.  S.  26, 
9  S.  Ct  3,  32  L.  Ed.  342. 

Where  no  call  has  ever  been  made  by  the 
corporation  for  a  stock  assessment  for  the  ben- 
efit of  creditors,  the  statute  of  limitations  does 
not  begin  to  run  against  the  stockholder's  lia- 
bility on  his  subscription  until  the  date  of  a 
decree  of  a  court  of  equity  ordering  the  assess- 
ment—Hawkins V.  Glenn,  131  U.  S.  319.  9  S. 
Ct  739.  33  L.  Ed.  184 ;  Glenn  v.  Liggett  135 
U.  S.  533,  10  S.  Ct  867,  34  L.  Ed.  262,  revers- 
ing (C.  C.)  Same  v.  Priest,  28  F.  907. 

A  corporation  made  an  assignment,  trans- 
ferring to  the  trustees  thereunder,  among  other 
property,  all  moneys  payable  "on  calls  or  assess- 
ments on  the  stock  of  the  company."  Subse- 
quently a  receiver  was  appointed,  with  directions 
to  collect  "any  sums  due  upon  the  shares  of  the 
capital  stock  of  the  company."  The  trustees 
uiifier  the  deed  of  assignment  possessed  no  au- 
thority to  make  a  call  upon  the  stockhfcders, 
and  none  in  fact  was  made  until  long  after  the 
appointment  of  the  receiver.  Held,  that  no 
money  was  due  from  the  stockholders  until  the 
call  was  in  fact  made ;  and  hence  limitation  did 
not  begin  to  run  in  their  favor  until  that  time. 


--Glenn  v.  Marbury,  145  U.  S.  499.  12  S.  Ct. 
914,  36  L.  Ed.  790. 

A  demand  which  starts  the  running  of  the 
statute  of  limitations  against  the  rigat  of  a 
receiver  of  a  national  bank  to  enforce  the 
statutory  liability  of  its  shareholders  is  shown 
by  the  allegations  of  the  bill,  filed  by  the  re- 
ceiver to  enforce  such  liability,  that  on  a  speci- 
fied date  the  comptroller  of  the  currency  made 
an  assessment  upon  the  shareholders  of  such 
bank,  and  "did  thereby  make  demand  upon  each 
and  every  share  of  the  capital  stock  of  the  said 
association,"  and  directed  the  receiver  to  take 
proceedings  by  suit  to  enforce  the  individual 
liability  of  the  shareholders.- McDonald  ▼. 
Thompson,  22  S.  a.  297,  184  U.  S.  71,  46  L. 
Ed.  457,  .affirming  decree  101  F.  183,  41  C.  C. 
A.  290. 

(C)  PERSONAL  DISABILITIES  AND 
PRIVILEGES. 

^s»72.  lafaiioy. 
See  88  Cent  Dig.  Lim.  of  Act  H  890-898. 

Under  Comp.  Laws  K  M.  |  1863,  which 
prescribes  four  years  as  the  period  of  limita- 
tions for  personal  actions,  and  under  section 
1869,  which  extends  the  time,  in  favor  of  minors, 
for  one  year  after  the  termination  of  the  dis- 
ability, a  judgment  of  a  probate  court  admitting 
a  will  to  probate  cannot  be  annulled  in  a  pro- 
ceeding instituted  by  an  heir  more  than  twenty 
years  after  the  original  judgment  was  rendered, 
and  more  than  four  years  after  he  became  of 
age.— Bent  v.  Thompson,  138  U.  S.  114,  11  S. 
Ct  238,  34  L.  Ed.  902,  affirming  judgment  6  N. 
M.  408,  23  P.  234. 

^=»74.  laaaiiity  or   other  ineompeteney. 

See  88   Cent    Dig.    Lim.   of  Act  H  413,  414;    87 
Cent  Dig.  Ins.  Per.  S  158. 

• 

The  provision  suspending,  in  favor  of  idiots, 
lunatics,  ins^e  persons,  and  persons  beyond 
seas,  the  operation  of  the  six-year  statute  of 
limitations  in  respect  to  claims  cognizable  in 
the  court  of  claims  (Rev.  St.  §  1069),  is  restrict- 
ed to  persons  laboring  under  such  disabilitieB 
at  the  time  their  claims  accrued,  and  cannot  be 
invoked  by  one  whose  disabilities  subsequently 
arose.— De  Arnaud  v.  United  States,  151  U.  S* 
483,  14  S.  Ct.  374,  38  L.  Ed.  244. 

^S976.  Dlsabllitj  iaterrening  after  ao- 
crual  of  oause  of  action. 

See  38  Cent  Dig.  Lim.  of  Act.  fiS  4l7-i20. 

The  provision  suspending,  in  favor  of  idiots, 
lunatics,  insane  i>erson8.  and  i>ersons  beyond 
seas,  the  operation  of  tne  six-year  statute  of 
limitations  in  respect  to  claims  cognizable  in  the 
court  of  claims  {Rey,  St.  §  1069),  is  restricted 
to  persons  laboring  under  such  disabilities  at 
the  tinle  their  claims  accrued,  and  cannot  be 
invoked  by  one  whose  disabilities  subsequently 
arose.— De  Arnaud  v.  United  States,  151  U.  S. 
483,  14  S.  Ct.  374.  38  L.  Ed.  244. 

^s»78.   Tackins  aneoeasWe  disabilitios. 

See  33  Cent  Dig.  Lim.  of  Act  M  422,  423. 

The  limitation  prescribed  by  Act  Tex.  Feb. 
5,  1841,  S  16,  which  provides  that  any  one  hav- 
ing peaceable  possession  of  real  estate  for  five 
years,  claiming  under  a  deed  duly  registered, 
shall  have  full  title,  saving  coverture  and  other 
disabilities,  begins  to  run  from  the  death  of  a 
married  woman,  by  whose  coverture  the  statute 
has  been  prevented  from  running  against  her, 
as  against  her  heirs,  though  some  of  the  latter 
are  married  women,  as  disabilities  cannot  be 
tacked  to  extend  the  period  of  limitation.— Mil- 
ler V.  Texas  &  P.  Ry.  Co.,  132  U.  S.  662,  10 
S.  Ct.  206,  33  L.  Ed.  487. 

Under  the  statute  of  limitations  in  force  in 
the  District  of  Columbia,  which  limits  the  time 
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within  which  action  to  recover  real  property  may 
be  brought  to  20  years,  but  provides  that,  if  the 
person  to  whom  the  title  or  right  of  entry  ac- 
crues or  descends  shall  be  at  the  time  under 
coverture  or  other  disability,  the  action  may  be 
brought  at  any  time  within  10  years  after  the 
death  of  such  person  or  the  removal  of  the  dis- 
ability, the  disabilities  of  successive  owners  of 
the  right  of  action  cannot  be  cumulated,  to  pre- 
vent the  running  of  the  statute,  and  where  a 
right  of  action  accrued  in  favor  of  a  married 
woman,  who  remained  under  coverture  until  her 
death,  but  action  was  not  brought  until  more 
than  20  years  after  the  accrual  of  the  right,  and 
more  than  10  years  after  ner  death  and  that  of 
her  husband,  the  action  was  barred,  notwith- 
standing the  fact  that  her  daughter,  to  whom 
the  right  descended,  was  also  under  coverture, 
and  remained  so  until  within  less  than  10  years 
before  the  action  was  brought.— Davis  v.  Cob- 
lens,  19  8.  Ct  832,  174  U.  S.  719,  43  L.  Ed. 
1147. 

(D)  DEATH  AND  ADMINISTRATION. 

^=»80«  Death  of  i^erson  entitled  to  sue* 

See  8S  Cent.  Dig.  Ldm.  of  Act  ||  424-00. 

In  case  of  a  grant  of  letters  testamentary  in 
New  York,  the  state  of  testator's  domicile,  and 
of  ancillary  letters  in  another  state,  where  a 
separate  probate  is  not  required,  but  only  the 
filing  of  a  certified  copv  of  the  original  probate, 
the  period  prescribed  for  the  suspension  of  the 
statute  of  limitations  pending  the  grant  of  let- 
ters, by  Act  Sept  13,  1883  (2  Rev.  -St.  N.  T.  c 
8,  tit  8,  art  1,  f  9),  will  be  reckoned  with  ref- 
erence to  the  original  grant  of  letters  alone. — 
Kirby  v.  Lake  Shore  &  M.  S.  R.  Co.,  120  U.  S. 
130.  7  S.  Ct.  430,  30  Ia.  Ed.  569. 

^=:»83.  DeatH  of  person  liable. 

See  88  Cent  Dig.  Urn.  of  Act  H  426,  481-438. 

The  operation  of  the  Kansas  slatute  of  lim- 
itations is  suspended  after  the  death  of  the 
debtor  for  the  50  days,  only,  during  which  the 
creditor,  under  Comp.  Laws  Kan.  c.  37,  S  12, 
could  not  apply  for  the  appointment  of  an  ad- 
ministrator, or,  at  most,  for  a  reasonable  time 
after  the  expiration  of  the  50  days. — Bauser- 
man  v.  Blunt,  147  U.  S.  047,  13  S.  Ct.  466,  37 
U  Ed.  316. 

Delay  by  a  creditor  in  applying  for  appoint- 
ment of  an  administrator  of  his  debtor  until 
more  than  5  months  and  20  days  have  passed 
after  the  expiration  of  the  50  days  in  which  he 
could,  not  make  such  application  is  unreasonable, 
when  there  is  no  suggestion  of  ignorance  of  the 
death  of  the  debtor,  or  other  excuse.-'Id. 

(E)  ABSENCE,  NONRESIDBNCE,  AND  CON- 
CEALMENT OP  PERSON  OB 
PROPERTY. 

^s»84L  Absenee   at    time    of   aeemal    of 
oauae  of  aetioii* 

See  88  Cent  Dig.  Lim.  of  Act  (S  489-448. 

Under  Comp.  Laws  Kan.  c.  80,  fi  21,  which 
provides  that  if,  when  a  cause  of  action  accrues 
against  a  person,  **he  be  out  of  the  state,"  the 
period  limited  for  the  commencement  of  the  ac- 
tion shall  not  b<^gin  to  run  "until  he  comes  into 
the  state,"  and  d,  after  the  cause  of  action  ac- 
crues, *'he  depart  from  the  state,"  **the  time  of 
his  absence"  shall  not  be  computed  as  part  of 
the  period  within  which  the  action  must  be 
brought,  tile  statute  of  limitations  does  not  run 
in  favor  of  a  debtor  while  he  is  personally  ab- 
sent from  the  state,  notwithstanding  that  be 
continued  to  have  a  usual  place  of  residence  in 
the  state,  where  service  of  a  summons  could  be 
made  on  him,  in  accordance  with  section  64  of 
the  same  chapter.— Bauserman  v.  Blunt,  147 
U.  S.  647,  13  S.  Ct.  466,  37  L.  Ed.  316,  follow- 
ing Railway  Co.  v.  Cook,  43  Kan.  83,  22  P. 
988. 


^s>85.  Departure  after  aeemal  of  eauflo 
of  aotlon. 

See  88  Cent  Dig.  Llm.  of  Act  H  449.466. 

Under  Code  Proc.  N.  Y.  1849,  c.  438,  i  100, 
which  provides  that  if,  after  a  cause  of  action 
accrues,  the  person  against  whom  it  accrues 
shall  ^'depart  from  and  reside  out  of  the  state," 
the  running  of  the  statute  of  limitations  shall 
be  suspended  during  such  absence,  mere  tempo- 
rary absences  for  business  and  pleasure  varying 
in  length  from  1  to  60  days,  and  averaging  2 
months  in  each  year,  do  not  operate  to  suspend 
the  statute.— Barney  y.  Oelrichs,  138  U.  &  629, 
11  S.  Ct.  414,  34  L.  Ed.  1037. 

^=3>86.  Konreeidenee. 

See  83  Cent  Dig.  Llm.  of  Ao£  U  466-488. 


— —  In  KoneraL 

See  88  Cent  Dig.  Urn,  of  Act  18  466-468. 

Code  Va.  1873,'  p.  1002.  c.  146,  f  20,  re- 
lating to  limitations  of  certain  actions  provides 
that  where  such  a  cause  of  action  shall  accrue 
against  a  person  who  had  before  resided  in  that 
state,  if  such  person  shall  be  departing  from 
the  same,  obstruct  the  prosecution  of  such  cause, 
the  time  that  such  olwtruction  may  have  con- 
tinued shall  not  be  computed  in  determining  the 
time  within  which  the  action  ouf  ht  to  have  been 
prosecuted.  Held,  that  this  section  does  not  ap- 
ply where  defendant  has  removed  from  the  state 
beiore  he  made  the  contract  sued  on. — Embrey  v. 
Jemison,  131  U.  S.  336,  9  S.  Ct  776,  33  L.  Ed. 
172. 

One  who  retains  his  residence  in  another 
state  for  purposes  of  business  is  not  rendered  a 
resident  of  New  York,  within  the  meaning  of 
Code  Civ.  Proc.  N.  Y.  §  390,  which  provides 
that,  where  a  cause  of  action  accrues  against  a 
nonresident,  an  action  cannot  be  brought  there- 
on in  the  state  after  the  expiration  of  the  time 
limited  by  the  laws  of  his  residence,  except, 
inter  alia,  'Vhere,  before  the  expiration  of  tne 
time  80  Umited,  the  person  in  whose  favor  it 
originally  accrued  was  or  became  a  resident  of 
the  state,"  by  the  fact  that  his  wife  and  family 
make  their  home  in  New  York  with  his  consent. 
— Penfield  v.  Chesapeake.  O.  &  S.  W.  R.  Co.,  134 
U.  iS.  351,  10  S.  Ct  566,  33  L.  Ed.  940,  affirm- 
ing (C.  C.)  29  F.  494. 

^s>90.  Ooneealmeiit   of   persoa   or   rest- 
denoe. 

See  88  Cent  Dig.  Llm.  of  Act  88  468,  461. 


— ^  In  general. 

See  88  Cent.  Dig.  Llm.  of  Act  S  468. 

Conspiracy  on  the  part  of  city  offidalt  to 
prevent  the  service  of  process  in  an  action 
against  the  city  furnishes  no  excuse  for  not 
commencing  the  action  within  the  time  limited 
by  statute,  in  the  absence  of  a  statute  creating 
it  an  exception.— Amy  v.  City  of  Watertown, 
130  U.  S.  320,  9  8.  Ct.  537,  32  L.  Ed.  953. 
affirming  iC.  C.)  22  F.  418;  Spalding  v.  Same, 
130  U.  S.  327,  9  S.  Ct  539,  32  L.  Ed.  946. 

^s>94.  Effeet  as  to  parties  Jointly  or 
■everally  liable,  cuaraiitors, 
and  sureties. 

8ee  83  Cent  Dig.  Urn.  of  Act  ||  471,  478. 

When  a  cause  of  action  against  the  agent 
of  an  undisclosed  principal  is  barred  by  the 
statute  of  limitations,  no  action  can  be  brought 
against  the  principal  when  discovered. — Ware 
V.  Galveston  City  Co.,  Ill  U.  S.  170,  4  S.  Ct. 
337,  28  L.  Ed.  393. 

(F)  IGNORANCE,      MISTAKE,     TRUST, 

FRAUD,   AND   CONCEALMENT  OF 

CAUSE  OF  ACTION. 

Fraud  affecting  limitation  in  bankruptcy  pro- 
ceedings, see  Bankruptcy,  ^3»298. 
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^=»98.   Fraud  im  ground  for  relief. 

See  SS  Cent  Dlff.  Llm.  of  Act.  IS  328,  477-493;  1 
Cent.  Dig.  Action,  |  708;  23  Cent  Dig.  Fraud,  % 
34 ;  24  Cent  Dig.  Fraud.  Cout.  SS  733,  734;  30  Cent 
Dig.  Jttdgm.  S  364. 

^=9lOO.  — —  DiaooTory  oi  fraud. 

See  38  Cent  Dig.  Urn.  of  Act  SS  323,  480-493:  84 
Cent  Dig.  Fraud.  Conv.  SS  733,  734:  30  Cent  Dig. 
jQdgm.  S  864. 

The  statute  of  limitation  begins  to  run 
against  a  bill  charging  that  defendant  had  fraud- 
nlently  induced  complainant  to  convey  certain 
land  only  from  the  discovery  of  the  fraud. — 
Jones  y.  Van  Doren,  130  U.  8.  684,  9  &  Ct 
685,  32  K  Ed.  1077. 

^=»101.  Ezistenoe  of  trust. 

See  33  Cent  Dig.  Um.  of  Act  SS  484-610;  47  Cent 
Dig.  Trusts,  S  670. 

^=s>102.  — —  la  geneTal. 

See  33  Cent  Dig.  Lim.  of  Act  SS  494-606 :  86  Cent 
Dig.  Guard,  ft  W.  S  483 ;    47  Cent  Dig.  Trusts.  S  670. 

A  member  of  a  partnership  who  by  the  agree- 
ment could  terminate  the  partnership  at  any 
time,  made  an  assignment  for  the  benefit  of 
creditors.  The  partnership  agreement  provided 
that,  on  a  dissolution  by  such  member,  the  oth- 
er partner,  who  had  charge  and  control  of  the 
partnership  property,  should  '*wind  up  their 
afEairs,  and  sell  the  stock  to  the  best  advantage 
for  all  parties  concerned."  Held,  that  after  the 
dissolution  the  partner  remaining  in  possession 
held  the  partnership  property  by  the  terms  of 
the  agreement,  under  a  continuing  trust  for 
the  other  partner,  and  the  statute  of  limitations 
would  not  begin  to  run  against  tiie  latter*s  right 
to  an  account  of  the  partnership  dealings  so  long 
as  the  former  did  not  repudiate  the  trust — Rid' 
die  v.  Whitehill,  135  U.  S.  621,  10  S.  Gt.  924, 
34K  Bd.  283. 

Where  a  deed  under  which  a  trustee  holds 
creates  an  active  and  express  trust,  the  law  of 
the  territory  of  Utah,  wnere  the  property  was 
situated,  barring  an  action  on  a  mortgage  when 
the  debt  which  it  was  given  to  secure  is  barred, 
does  not  apply.— Gisbom  v.  Charter  Oak  Life 
Ins.  Co.  of  Hartford.  142  U.  S.  326,  12  S.  Ot 
277,  35  li.  Ed.  1029,  affirming  decree  Charter 
Oak  Life  Ins.  Co.  v.  Gisborne,  5  Utah,  819,  15 
P.  253. 

The  statute  of  limitations  will  not  run 
against  the  liability  of  a  city  under  its  agree- 
ment, upon  voluntarily  purchasing  with  drain- 
age warrants  a  plant  for  perfecting  its  drainage 
system,  to  facilitate  the  collection  of  assess- 
ments, and  not  to  divert  such  collections  from 
payment  of  the  warrants,  until  it  repudiates  the 
trust,  aJthough  judgments  are  substituted  for 
the  warrants  against  its  own  property.  Decree 
"Warner  v.  City  of  New  Orleans,  81  F.  645,  26 
C.  C.  A.  508,  modified.— City  of  New  Orleans 
V.  Warner,  20  S.  Ct  44,  17$  U.  S.  120,  44  L. 
Ed.  96. 

The  lO-^ear  statute  of  limitations  is  no 
bar  to  a  suit  bv  judgment  creditors  of  a  city 
school  board,  whose  claims  are  payable  out  of 
the  school  taxes,  to  require  the  city  to  account 
for  the  amount  of  such  taxes  collected  and  held 
in  trust  by  it  for  the  payment  of  the  expenses 
of  the  public  schools,  where  the  bill  was  filed 
within  lO  years  after  the  judgments  were  ren- 
dered. Decree,  91  F.  674,  34  C.  C.  A.  15,  modi- 
fied.—City  of  New  Orleans  v.  Fisher,  21  S.  Ct 
347,  180  U.  S.  185,  45  L.  Ed.  485. 


—  Repudiation  or  Tiolation  of 
tmat* 

See  3S  Cent  Dig.  Llm.  of  Act  SS  600,  606-610;  47 
Cent.  Dig.  TrusU.  S  570. 

Where  defendant  held  his  brother's  estate 
in  trust  during  the  latter's  absence  in  Europe 
for  many  years,  and  invested  and  reinvested  the 
income  thereof  in  real  estate,  taking  the  title 


in  his  own  name,  though  from  time  to  time  he 
rendered  an  account,  but  on  the  return  of  his 
brother  failed  and  refused  to  surrender  any' 
portion  of  the  property,  such  conduct  amounted 
to  a  repudiation  of  the  trust,  and  from  that  time 
the  statute  of  limitations  began  to  run  in  his 
favor.— Philippi  v.  Philippe,  115  U.  S.  151,  5 
S.  Ct  1181,  29  L.  Ed.  336. 

A  mere  change  in  the  course  of  studies, 
contrary  to  the  condition  on  which  a  Protes- 
tant Mission  was  trausf erred  by  the  Ameri- 
can Board  of  Commissioners  for  Foreign 
Missions  to  the  Hawaiian  government  viz., 
that  the  government  should  continue  the  same 
as  an  institution  for  the  cultivation  of  sound 
literature  and  solid  science,  and  should  teach 
no  religious  teuet  or  doctrine  contrary  to  those 
theretofore  inculcated  by  the  mission,  as  set 
forth  in  a  confession  of  faith,  the  institution, 
in  case  of  breach  of  such  condition,  to  revert 
to  the  mission  with  an  alternative,  at  the  elec- 
tion of  the  government,  to  pay  a  stipulated 
sum,  does  not  instantly  o];)erate  to  make*  the 
grantor  of  the  property  a  claimant  for  money 
against  whom  the  statute  of  limitations  im- 
mediately begins  to  run.— Lowrey  v.  Territory 
of  Hawaii,  30  S.  Ct.  200,  215  U.  8.  554,  54 
L.  Ed.  325. 

The  six  yei^rs'  limitation  prescribed  by  Rev. 
Laws  Minn.  1905,  i  4076,  for  actions  to  enforce 
a  trust,  does  not  begin  to  run  against  the  suit 
by  a  monastic  brotherhood  to  enforce  its  owner- 
ship under  the  constitution  of  the  order  in  the 
gains  of  a  member  until  the  latter's  death, 
where  there  has  been  no  repudiation  of  the 
trust.— Order  of  St  Benedict  of  New  Jersey  v. 
Steinhauser,  34  S.  Ct  932,  234  U.  S.  640,  68  L. 
Ed.  1512,  52  L.  R.  A.  (N.  S.)  459,  affirming  de- 
cree (C.  C.)  179  F.  137,  and  reversing  decree 
Steinhauser  v.  Order  of  St  Benedict  of  New 
Jersey,  194  F.  289,  114  C.  C.  A.  249. 

^=»104.  GoBoealmeiit  of  eavse  of  aotion. 

See  83  Cent  Dig.  Lim.  of  Act  SS  511-618. 

Where  defendant,  by  fraudulently  concealing 
from  the  trustee  of  a  bankrupt  estate  the  fact 
that  large  dividends  had  been  declared  and  were 
due  on  certain  stock  of  a  corporation  in  which 
defendant  was  a  director  and  manager,  and 
which  was  among  the  assets  of  the  bankrupt  es- 
tate, and  was  thereby  enabled  to  purchase  it  at 
much  less  than  its  real  value,  the  two  years* 
limitation  of  the  bankrupt  act  (Rev.  St  IJ.  S.  f 
5057)  does  not  bepn  to  run  in  his  favor,  against 
a  suit  by  an  assignee  of  the  trustee,  until  the 
discovery  of  the  fraud.— Traer  v.  Clews,  115  U. 
S.  528,  6  S.  Ct.  155,  29  L.  Ed.  467,  affirming 
Clews  V.  Traer,  10  N.  W.  838. 

(G)  PENDENCY  OF  LEGAL  PROCEED- 
INGS. INJUNCTION,  STAT,  OR  WAR. 

^s»105.  Pendenoy    of    aotion    or    otHev 

prooeodinc. 

See  88  Cent.  Dig<  Llm.  of  Act  SS  614.  616;   88  Cent 
Dig.  Ex.  ft  Ad.  S  1762. 

The  cancellation  and  transfer  of  stock  com- 
plained of  occurred  in  1853.  The  owner  brought 
suit  to  recover  her  rights  in  1861^  which  was 
not  terminated  until  1868.  Complainant,  claim- 
ing under  the  owner,  commenced  a  second  ac- 
tion for  the  same  purpose  in  1876,  which  was 
not  terminated  until  1882,  and  instituted  the 
present  action  in  the  same  year.  Held,  that 
the  orescription  of  10  years^  applicable  to  per- 
sonal actions  generally  (Civ.  Code  La.  arts. 
3536  [3501],  3544  [3508t).  had  not  run.— St 
Romes  v.  Levee  Steam  Cotton  Press  Ca,  127 
U.  S.  614,  8  S.  Ct.  1335,  32  L.  Ed.  289. 

Where  lands  within  the  sections  donated  by 
congress  to  a  railroad  company  by  grant  in 
pnesenti  were  listed  by  the  land  department  to 
a  state  as  indemnity  school  lands,  a  right  of 
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action  against  the  state's  grantees  accrued  to 
the  railroad  company  at  the  date  of  the  filing 
of  its  map  of  definite  location ;  and  the  running 
of  the  statute  of  limitations  was  not  interrupt- 
ed bjrthe  fact  that  during  the  delay  the  railroad 
company  made  many  ineffectual  efforts  to  in- 
duce the  land  department  to  reconsider  and  an- 
nul its  action  in  listing  the  land  to  the  state. — 
Curtner  v.  United  States.  140  U.  S.  662,  IS  S. 
Ct.  985,  1041,  37  K  Ed.  890. 

^=>10>8.  Pendency  of  arbitvatioii* 

See  33  Cent.  Dig.  Lim.  of  Act.  S  618. 

The  reference  by  the  senate  to  the  court  of 
claims  of  a  bill  for  the  relief  of  a  claimant  does 
not  invest  that  court  with  jurisdiction,  re- 
lieved from  the  limitations  prescribed  bv  Rev. 
St  i  1069,  or  that  of  two  years  established 
by  tbe  captured  and  abandoned  property  act  of 
March  12,  1863.— Ford  v.  United  States,  116 
U.  S.  213,  6  S.  Ct  360,  29  L.  Ed.  608. 

^=9 11 4.  Snspeiudon  of  statute  of  limita- 
tions. 

See  S3  Cent.  Dig.  Lim.  of  Act  f  524. 

Act  Cong.  June  11,  1864  (13  Stat  123), 
suspending  the  statute  of  limitations  during 
the  Rebellion  as  to  any  action  accruing  against 
a  person  who,  because  of  the  conflict,  was  be- 
yond the  reach  of  process,  is  not  unconstitution* 
al  as  applied  to  actions  in  the  state  courts 
as  well  as  in  the  federal  courts.— Mayfield  v. 
Richards,  5  S.  Ct  1187,  115  U.  S.  137,  29  L. 
Ed.  334. 

(H)  COMMENCEMENT  OF  ACTION  OB 
OTHER  PROCEEDING. 

Proceedings  constituting  c(Hnmencement  of  ac- 
tion; in  general,  see  Action,  ^s»64. 

^=9 11 7.  Proceedings    constituting    eom- 

monoement  of  action. 

See  33  Cent  Dig.  Um.  of  Act  99  527-635 ;    84  Cent 
Dig.  Mech.  Liens,  18  466,  466. 

^S9ll8.  — ^  In  general. 

See  88  Cent  Dig.  Lim.  of  Act  11  687,  688. 

Running  of  limitations  under  Act  March  3, 
1891,  f  8,  for  suits  to  annul  patents  to  public 
lands,  was  interrupted  bv  filing  of  bill  and  de- 
livery of  subpcenas  to  toe  marshal  before  the 
statute  had  run.— Liinn  &  Lane  Timber  Co.  v. 
United  States,  35  S.  Ct  440,  236  U.  S.  574, 
59  li.  Ed.  725.  affirming  decrees  196  F.  593, 
116  C.  0.  A.  267.  and  203  F.  394,  121  C.  C.  A. 
498. 

^s»119«  —  Issnanoe  and  service  of  pro- 
cess. 

See  88  Cent  Dig.  Lim.  of  Act  11  629-686. 

Under  Act  Cong.  June  30,  1864  (13  Stat 
215,  c.  171,  S  14),  an  action  to  recover  duties 
illegally  exacted  must  be  "brought  within  90 
days  after  the  decision  of  the  secretary."  Ac- 
tion was  brought  in  the  state  court  of  New  York, 
the  summons  being  delivered  to  the  sheriff  with- 
in the  90  days,  but  not  actually  served  until 
after  their  expiration.  Held,  that  the  state 
statute  must  control  as  to  when  the  suit  was 
"brought";  and  that  under  Code  Civ.  Proc. 
N.  Y.  I  99,  providing  that  "an  attempt  to 
commence  an  action  is  deemed  equivalent  to  the 
commencement  thereof,  *  *  *  when  the  sum- 
mons is  delivered,  with  intent  that  it  shall  be 
actually  served,  to  the  sheriff,"  the  action  was 
not  barred  by  the  limitation  of  the  federal  stat- 
ute.—Goldenberg  V.  Murphy,  108  U.  S.  162,  2 
S.  Ct  388,  27  L.  Ed.  686. 

^=>122.  Defects  or  irresnlarities  in  pro* 
cess  or  serHce. 

See  88  Cent  Dig.  Lim.  of  Act  SS  627,  638. 

Rev.  St.  Wis.  1878,  §|  4239,  4240.  relating 
to  the  commencement  of  an  action  so  as  to  stop 
the  running   of   the  statute,   provide   that   an 


Vhere,  in  case  of  a  bill  in  equity,  brought 
judgment  creditor  of  a  bank,  the  litigation 


action  shall  be  deemed  commenced  as  to  each 
defendant  when  the  summons  is  served  on  him, 
and  that  an  attempt  to^  commence  an  action 
shall  be  deemed  equivalent  to  the  commence- 
ment thereof,  when  the  summons  is  delivered, 
with  the  intent  that  it  shall  be  actually  served, 
to  the  sheriff  or  other  proper  officer  of  the  coun- 
ty in  which  defendant  usually  or  last  resided* 
or  in  case  of  a  corporation  to  tha  proper  officer 
of  the  county  where  its  general  business  is 
transacted,  but  such  nn  attempt  must  be  fol- 
lowed by  the  first  public  tion  of  summons,  or  the 
service  thereof,  within  «0  days.  Held,  that  the 
commencement  of  an  action  against  a  city  by 
service  of  summons  on  an  officer  not  authorized 
to  receive  it  does  not  stop  the  running  of  the 
statute.— Knowlton  v.  City  of  Watertown,  130 
U.  S.  327,  9  S.  Ct  539,  32  L.  Ed.  956 ;  Id.,  130 
U.  S.  334,  9  S.  Ct  542,  32  L.  Ed.  956. 

^»124«  InterrentioB  or  briagins  in  iie'W 
parties. 

See  83  Cent  Dig.  Lim.  o<  Act  I  64L 

Where. 

t)y  a  _     _  .    , „ 

was  conducted  after  the  bill  had  been  once 
amended,  on  the  theory  that  all  the  creditors 
of  the  bank  was  included,  although  it  was  only 
by  a  second  amendment,  afterwards  made,  that 
the  bill  was  made  to  allege  expressly  that  it 
was  brought  on  behalf  of  all  the  creditors,  held, 
that  the  statute  of  limitations  ceased  to  run^ 
as  against  creditors  becoming  parties  after  the 
first  amendment,  from  the  time  of  that  amend- 
ment—Richmond V.  Irons,  121  U.  S.  27,  7  S. 
Ct  7p8,  30  L.  Ed.  864,  affirming  decree  jC.  C.) 
Irons  V.  Manufacturers'  Nat  Bank,  27  F.  591. 

Suit  by  United  States  to  cfincel  patents  to 
public  lanas  for  fraudulent  entries  is  not  bar- 
red because  the  statutory  period  elapsed  after 
date  of  the  patent  before  steps  were  taken  to 
implead  a  corporation,  the  real  owner  of  the 
land  to  which  defendant  secretly  transferred  the 
property.— Linn  &  Lane  Timber  Co.  v.  United 
States,  35  S.  Ct-440,  236  U.  S.  574,  59  L.  Ed. 
725,  affirming  decrees  196  F.  593,  116  C.  C.  A. 
267  and  203  F.  394,  121  C.  C.  A.  498. 

^S9l25.  Snbstitntion  of  parties* 

See  83  Cent  Dig.  Lim.  of  Act  |  642. 

Amendment  of  petition  in  action  by  sole 
surviving  parent  in  individual  capacity  to  recov- 
er for  death  of  her  unmarried  son,  without  stat- 
ing new  facts,  setting  up  right  to  sue  as  per- 
sonal representative  under  Employer's  Liability 
Act  April  22,  1908,  is  not  the  commencement  of 
a  new  action  within  the  two-year  limitation  pre- 
scribed by  that  statute.— Missouri,  K.  &  T.  Ky. 
Co.  V.  Wulf,  33  S.  Ct  135.  226  U.  S.  570,  57  U 
Ed.  355,  Ann.  Cas.  1914B.  134,  affirming  judg- 
ment 192  F.  919,  113  C.  C.  A,  665. 

^=:»127.  Amendmeiit  of  pleadiass. 

See  33  Cent.  Dig.  Lim.  of  Act  SB  543-647 ;  32  Cent 
Dig.  Land.  A  Ten.  §  668 ;  84  Cent  Dig.  Mech.  Liens. 
B  466:    39  Cent  Dig.  Plead,  fi  688. 

That  a  bill  was  not  amended,  so  as  to  set 
forth  matter  taking  the  cause  of  action  out 
of  the  prescription,  until  the  ^leriod  of  prescrip- 
tion had  expired,  is  not  material,  where  defend- 
ant's answer  states  and  admits  the  facts  so  set 
forth.— Johnson  v.  Waters,  111  U.  S.  640,  4 
S.  Ct  619,  28  L.  Ed.  547. 

A  bill  by  a  surviving  partner  to  settle  the 
partnership   affairs  is  a  separate  and  distinct 

groceeding  from  a  suit  subsequently  brought 
y  the  same  part^  to  subject  real  estate  of  the 
deceased  partner  m  the  hands  of  his  heirs  to  the 
payment  of  debts,  and  the  statute  of  limitations 
cannot  be  avoided  bv  styling  the  second  bill  a 
supplemental  bill.— White  v.  Miller,  158  U.  S. 
128,  15  S.  Ct.  788,  39  L.  Ed.  921. 

A  petition  in  an  action  under  Indian  Dep- 
redaUon  Act  March  3,  1891,  c  538,  26  Stat. 
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851  [tr.  S.  Ck>mp.  St  1901,  p.  758],  in  which 
the  wrong  was  alleged  to  have  been  committed 

S*  a  particalar  Indian  tribe,  cannot  be  amend- 
after  the  three  yean'  limitation  prescribed 
by  that  act  has  expired,  by  stating  another  and 
differeat  tribe  as  the  wrongdoer,  since  it  is 
manifestly  intended  by  the  statute,  taken  as  a 
whole,  that  the  tribe  by  whom  the  depredation 
was  committed  shall  b^  joined  in  the  petition 
where  it  can  be  identified,  though  it  does  not 
in  terms  provide  for  service  of  process  upon 
such  tribe.— United  States  v.  Martinez,  25  S. 
Ct  80,  196  U.  S.  409,  49  Ia.  E3d.  282. 

Allegations  in  complaint  in  Nort&  Carolina 
conrt  by  employ^  for  injuries  by  negligence  of 
railroad  operatini^  interstate  railway  by  defect 
in  right  of  way  in  Virginia  held  to  set  forth 
cause  of  action  under  Employers'  Liability  Act, 
so  that  amendment  stating  defendant  was  en- 
gaged in  interstate  commerce  did  not  Introduce 
new  cause  of  action  barred  by  two  years*  limi- 
tation prescribed  by  section  6. — Seaboard  Air 
Line  By.  ▼.  Renn,  36  S.  Ct  567,  241  IT.  S. 
290,  60  L.  Ed.  1006.  affirming  judgment  (N.  C.) 
Renn  v.  Seaboard  Air  Line  Ry.,  86  S.  E.  964. 

^=»130.  Kew  aotiott  after  dismissal  or 
monsait  or  failure  of  former 
action. 

8m  SS  Cent  Dig.  Lim.  of  Act.  8f  6S9,  546,  66S-6M ; 
B  Cant.  Dig.  Bz.  A  Ad.  I  170. 

Where  a  suit  on  a  sealed  contract  is  dis* 
missed  because,  at  the  commencement  there- 
of, the  right  of  action  was  not  in  plaintiflP, 
but  in  his  assignee  in  bankruptcy,  and  it  ap- 
pears that  the  contract  was  bought  at  assignee  s 
sale  by  a  third  person  for  plaintiff,  but  not  as- 
signed to  him  until  after  the  suit  thereon  was 
commoiced,  such  dismissal  is  dot  within  the 
saving  clause  of  the  Mississippi  statute  of  lim- 
iUUons  (Code  1871.  f  2163),  providing  that,  if 
an  action  begun  within  the  time  allowed  shall 
be  abated  ^for  any  matter  of  form,"  plaintiff 
may  commence  a  new  suit  within  one  year  there- 
after.— ^Meath  v.  Board  of  Mississippi  Levee 
Com'ra,  109  U.  S.  268,  3  S.  Ct.  284,  27  L.  Bd. 
930. 

A  judgment  in  an  action  begun  in  the  fed- 
eral court  vrithin  the  seven  years  prescribed 
by  the  statute  of  limitations  (Code  Tenn.  art 
2765).  and  dismissed  because  of  the  omissitm 
to  plead  a  jurisdictional  fact  which  actually 
existed,  ia  a  jud^^ent  against  plaintiff,  "not 
coQclading  his  r^ht  of  action,*'  within  the 
saving  clause  of  Id.  art  2755,  and  a  new 
action  may  be  brought  within  one  year  there- 
after.—Smith  V.  McNeal,  109  U.  S.  426,  3  S. 
Ct  319.  27  L.  Ed.  986. 

Act  Coag.  July  13,  1866,  c.  184.  f  19  (14 
Stat  152),  declares  that  no  suit  shall  be  brought 
to  recover  taxes  illegally  exacted  until  an  ap- 
peal has  been  made  to  the  conmiissioner,  and  de- 
cided by  him,  "unless  such  suit  shall  be  brought 
within  six  months  from  the  time  of  said  deci- 
sion": provided,  that  if  the  commissioner  de- 
lays his  decision  more  than  six  months,  suit 
may  be  brought  at  any  time  within  twelve 
months  from  the  date  of  the  appeaL  Meld,  that 
the  decision  contemplated  by  tne  statute  *a  a  de- 
cision on  the  merits,  and  not  on  the  mere  formal 
aeeoracy  of  the  appeal;  and  where  an  appeal 
to  the  commissioner  was  dismissed  for  irregu- 
larity in  the  papers,  and  a  second  appeal  was 
taken,  the  action  could  be  brought  within  six 
months  after  the  decision  thereon.-^ames  v. 
Hicks,  110  U.  K  272,  4  S.  Ct  6,  28  L.  Ed.  144, 

Although  the  proceeding  by  bill  In  equity, 
under  Rev.  St  U.  &  |*  4915,  on  the  refusal  of 
the  commisflioner  of  patents  and  the  supreme 
court  of  the  District  of  Columbia,  on  appeal, 
to  grant  an  application  for  a  patent,  intends 
a  suit  and  is  not  a  technical  appeal  from  the 
patent  office,  yet  the  proceeding  is  necessarilv 
a  part  of  the  application  for  the  patent     Such 


a  suit,  therefore,  not  brought  within  two  years 
after  the  dismissal  of  the  petition  on  appeal 
from  the  commissioner  to  the  supreme  court  of 
the  District,  is  barred  by  the  limitation  provided 
by  Rev.  St  U.  S.  f  4894«  for  completing  ap- 
plications, where  no  excuse  for  the  delay  is  set 
up  in  the  bill,  and  none  is  shown  in  tiie  proof, 
and  it  is  not  alleged  in  the  bill  that  the  delay 
was  unavoidable.— Gandy  v.  Marble,  122  U.  S. 
432,  7  S.  Ct  1290,  30  L.  Bd.  1223. 

# 

An  amendment  to  a  pleading  which  sets  up 
a  new  and  different  cause  of  action  does  not  re- 
late back  to  the  commencement  of  the  suit,  and 
such  new  cause  is  barred  if  the  amendment  is 
not  made  within  the  period  fixed  by  the  statute 
from  the  time  it  accrued.— Union  Pac.  Ry.  Co. 
V.  Wyler,  158  U.  S.  286,  15  S.  Ct  877.  39  L. 
Ed.  963. 

in.  AOKKow]:.za>oMEirT,    mrw 

PROMISE,  AHD  PABT 


Aelmowlodciaaiit  ov 
iso. 

See  83  Cent  Dig.  LIm.  of  Act  IS  576-618,  820:  tl 
Cent  Dig.  Bx.  A  Ad.  f  801;  88  Cent  Dig.  Partners. 
I  684. 

^»143.  —  Persons  by  ^rhom  made. 

See  88  Cent  Dig.  Llm.  of  Act  SS  678-5SS.  687;  H 
Cent  Dig.  Ex.  A  Ad.  8  801;  88  Cent  Dig.  Partners. 
S  634. 

A  letter,  signed  bv  the  partnership  name 
containing  an  acknowledgment  of  liability  tm 
a  note  made  by  the  individual  members,  is  sufiB- 
cient  where  the  note,  though  io  form  that  of  the 
individual  partners,  is  in  reality  a  partnership 
obligation,  and  the  firm  is  the  agent  of  all  the 
members.— Walsh  v.  .Mayer,  111  U.  S.  31,  4  S. 
Ct  260,  28  L.  Ed.  338. 

A  letter  signed  by  a  business  firm,  acknowl- 
edging a  debt  evidenced  by  a  promissory  note 
signed  originally  by  the  several  members  as  in- 
dividuals, is  sufficient  to  take  it  out  of  the  stat- 
ute—Id. 

Gen.  St.  Kan.  c  80,  art  3,  f  24,  p.  634,  pro- 
viding that,  ih  a  case  founded  on  contract, 
when  "an  acknowledgment  of  an  existing  lia- 
bility, debt,  or  claim*'  shall  have  been  made,  an 
action  may  be  brought  within  the  period  pre- 
scribed for  the  same,  after  such  acknowledg- 
ment, if  such  acknowledgment  was  in  writing, 
signed  by  the  party  to  be  charged  thereby,  re- 

Suires,  as  interpreted  by  the  Supreme  Court  of 
[ansas,  that  the  acknowledgment:,  to  be  iueffec- 
tive,  be  made,  not  to  a  stranger,  but  to  the  cred- 
itor, or  to  some  one  acting  for  or  representing 
him.— City  of  Pt  Scott  v.  Hickman,  112  U.  8. 
150,  6  S.  Ct  56,  28  L.  Ed.  636. 

Acknowledgments,  otherwise  sufiScient  under 
Rev.  Civ.  Code  La.  i  3520,  to  interrupt  pre- 
scription when  made  by  a  possessor,  may  have 
that  effect  as  agauist  mortgagors  by  whose 
agent  they  are  made,  although  made  in  connec- 
tion with  payments  by  him  with  money  of  one 
only  on  the  joint  mortgage  debt. — Groves  v.  Sen- 
tell,  153  U.  S.  465, 14  S.  Ct  898.  38  L.  Ed.  785. 


— —  Form  and  requisites  in  s^n- 
eraL 
See  88  Gent  Dig.  Llm.  of  Act  SI  684-588,  680-681 

S.  being  indebted  to  T.  on  a  promissory  note 
secured  by  a  deed  of  trust,  executed  an  instru- 
ment to  the  following  effect,  after  the  note  was 
barred  by  the  statute  of  limitations:  The  writ- 
ing began  with  a  reference,  by  way  of  considera- 
tion only,  to  the  original  debt,  designating  it  as 
"the  indebtedness  described  in  the  deed  of  trust" 
A  pledge  then  followed  of  a  certain  claim  of  S. 
against  the  national  government  and  its  pro- 
ceeds, to  secure  the  payment  of  "said  indebted- 
ness, with  interest  thereon,"  etc.;  the  interest 
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being  mentioned,  not  as  a  part  of  the  considera- 
tion, or  of  the  original  debt,  or  as  anything  for 
which  S.  was  liable,  but  only  as  something  to  the 
payment  of  which  the  claim  pledged  should  be 
applied.  The  writing  concluded  with  a  promise 
of  S.  that  the  proceeds  of  the  claim  pledged 
should  "be  applied  to  the  payment  of  said  in- 
debtedness, with  interest  as  aforesaid,"  etc. 
Held,  that  the  instrument  was  not  an  express 
promise  of  S.  to  pay  the  note,  nor  an  express 
acknowledgment  of  the  note  from  which  a  prom- 
ise to  pay  it  might  be  inferred.— Shepherd  t. 
Thompson,  122  U.  S.  231,  7  S.  Ct.  1229,  30  L. 
Ed.  1156. 

^=s>146.  — ^  Requirement  of  writinc. 

See  88  Cent  Dig.  Um.  of  Act  H  688-586. 

Under  the  Code  of  Mississippi,  declaring 
that  in  actions  founded  on  contract  no  acknowl- 
edgment shall  take  any  case  out  of  the  provi- 
sions of  the  limitation  act,  unless  made  in  some 
writing  signed  by  the  party  chargeable  there- 
by, when  the  holder  of  a  note  wrote  to  the  mak- 
er requiring  security  by  insurance  and  the 
maker  wrote  the  holder  m  answer,  "We  think 
you  will  run  no  risk  in  that  time,  as  the  proper- 
ty would  be  worth  the  amount  due  you  if  the 
building  was  to  bum  down,"  held,  that  the  two 
letters  contain  sufficient  acknowledgment  under 
such  Code.— Walsh  v.  Mayer,  4  S.  Ct  260,  111 
U.  S.  31,  28  L.  Ed,  33a 


— —  Suffieieaey   of   aeknowleds- 
ment  or  promise  in  s^neraL 

See  88  Cent  Dig.  Lim.  of  Act  «i  687-608. 

The  holder  of  a  note  which  wAs  outlawed 
wrote  to  the  makers,  asking  for  insurance  on 
the  buildings  mortgaged  to  secure  the  note, 
saying:  "The  amount  you  owe  me  on  the  $7,500 
note  is  too  large  to  be  left  in  such  an  unprotect- 
ed situation.  I  cannot  consent  to  it.*'  To 
which  the  makers  replied:  "We  think  you  will 
run  no  risk,  ♦  ♦  ♦  as  the  property  would  be 
worth  more  than  the  amount  due  you  if  the 
bmlding  were  to  bum  down."  Held  a  sufficient 
acknowledgment  to  take  the  case  out  of  the 
statute.— Walsh  v.  Mayer,  111  U.  S.  31,  4  S. 
Ct  260,  28  Li  Ed.  338. 


— ^  Qumlilleatioiis    and     eondi- 
ttons. 

See  88  Cent  Dig.   Lim.  of  Act   U  604-609. 

A  committee  of  a  city  council,  appointed  to 
consider  the  city  indebtedness,  made  a  report 
containing  a  statement  of  the  assets  and  liabili- 
ties of  the  dty,  and  including  among  the  latter 
a  certain  issue  of  bonds  called  "M.  bonds." 
The  report  further  proposed  a  plan  of  compro- 
mise to  be  made  with  the  holders  of  city  bonds, 
the  proi^osal  being  made  in  the  form  of  a  circu- 
lar, which  the  committee  recommended  "to  be 
sent  to  each  person  holding. city  bonds,  except 
M.  bonds,  as  to  which  we  make  no  report"  The 
circular,  by  its  terms,  purported  to  be  addressed 
"to  each  person  holding  bonds  of  the  city,"  and 
requested  "each  bondholder  to  express  his  views 
fully."  The  city  council  adopted  the  report  of 
the  committee  and  ordered  the  circular  to  be 
sent  to  the  holders  of  the  city  bonds;  and  it  was 
so  sent  to  holders  of  bonds  other  than  M.  bonds, 
but  not  to  holders  of  the  latter.  Held,  that  nei- 
ther the  report  nor  the  circular  was  an  acknowl- 
edgment, under  Gen.  St.  Kan.  c.  80,  art.  3,  S 
24,  of  the  M.  bonds  as  a  debt  of  the  city,  so  as 
to  take  them  out  of  the  statute  of  limitations. 
—City  of  Fort  Scott  v.  Hickman,  112  U.  S.  150, 
5  S.  Ct  56,  28  L.  Ed.  636. 

^s»150.  —  Certaliity  and   dellniteiiess. 

See  33  Cent.  Dig.  Lim.  of  Act  §i  610-618. 

An  acknowledgment  cannot  be  regarded  as 
an  admission  of  indebtedness,  where  the  accom- 
panying circumstances  are  such  as  to  repel  that 
inference,  or  to  leave  it  in  doubt  whether  the 
party  intended  to  prolong  the  time  of  legal  lim- 


itation.—City  of  Pt.  Scott  V.  Hickman,  112  U. 
S.  150,  5  S.  Ct.  56,  28  U  Ed.  636. 

^»152.   Part  pajment. 

See  83  Cent  Dig.  Lim.  of  Aet  H  682-648;   28  Cent 
Dig.  Bac.  A  Ad.  i  801:   88  Cent  Dig.  Partners.  8  634. 


—  Persons  by  wheat  made. 

See  33  Cent  Dig.  Lim.  of  Act.  f|  623-680;  22  Cent 
Dig.  Bz.  ft  Ad.  H  801,  1764;  88  Cent  Dig.  Partners. 
S  634. 

Where  the  wife  of  a  member  of  the  iinn 
who  were  makers  of  the  note  sned  on,  on  the 
death  of  her  husband,  incurred  a  liability  for 
one-half  the  community  debts,  and  among  them 
the  note  in  Question,  under  Code  La.  arts.  2400. 
2410,  by  failing  to  renounce  the  communis  of 
gains,  nevertheless,  as  she  Is  chargeable  with  a 
portion  only  of  the  debt,  her  liabflity  is  not  an 
obligation  in  solido  (articles  2082.  2091,  2002)  ; 
and  the  provision  of  article  3552,  that  the  ac- 
knowledgment of  debt  by  one  debtor  in  solido  in- 
terrupts the  prescription  with  regard  to  all  the 
others,  does  not  apply,  and  she  may  successfuUy 
plead  the  statute,  notwithstanding  partial  pay- 
ments by  the  surviving  partners. — Henderson  v. 
Wadsworth,  115  U.  S.  264.  6  S.  Ct  40,  29  li. 
Ed.  377. 

Where  a  wife  in  Oregon  mortgages  her  sep- 
arate property  to  secure  a  note  given  by  her 
husband  alone,  and  thereby,  under  the  law  or 
that  state,  becomes  his  surety  in  respect  to  the 
mortgaged  lands,  though  not  bound  personally, 
and  then  dies  before  the  debt  matures,  subse- 

?iuent  payments  of  interest  by  the  husband  be- 
ore  the  statute  of  limitations  has  run  against 
the  note  will  keep  the  debt  alive  as  to  the  surety. 
—Cross  V.  Allen,  141  U.  S.  528,  12  S.  Ct  67, 
35  U  Ed.  843.  affirming  decree  (C.  C.)  Allen  v. 
O'Donald,  28  F.  846. 

^s»157.  — —  Snflleleiioy  in  seneraL 

See  38  Cent.  Dig.  Lim.  of  Act  H  681-634,  636. 

Where  a  mother,  indebted  to  her  children, 
invests  $45,000  for  them,  this  act,  taken  in  con- 
nection with  the  presumption  that  an  advance- 
ment by  a  parent  to  a  chUd  to  whom  he  is  in- 
debted is  a  payment  of  the  debt  pro  tanto,  con- 
stitutes a  payment  which  will  take  the  chtldren's 
claims  out  of  the  statute  of  limitations. — Glover 
V.  iPatten,  17  S.  Ct  411,  165  U.  S.  894,  41  L. 
Ed.  760. 

TV.  OPERATION  ANB  EFFECT  OF 
BAR  BT  UMITATION. 

State  laws  as  rules  of  decision  in  federal  courts, 
see  Courts,  ^=»376. 

^S9l67.  Bar  of  debt  as  alfeetims  seenrt* 

ty. 

See  83  Cent  Dig.  Lim.  of  Act  H  661-663;  86  Cent 
Dig.  Mtg.  S  1589. 

Although  a  debt  for  unpaid  purchase  money 
is  barred  by  limitation  under  the  local  law,  the 
lien  therefo*  on  the  land  is  not  barred  if  there 
is  no  such  open,  adverse  possession,  for  the  pe- 
riod within  which  actions  for  the  recovery  of 
real  estate  must  be  brought,  as  will  cut  off  the 
right  to  enforce  the  equitable  lien  for  purchase 
money.— Hardin  v.  Boyd,  113  U.  S.  756,  5  S. 
Ct  771,  28  L.  Ed.  1141. 

9=3>171«  Persons  to  whom  bar  Is  aTall- 
able. 
See  33  Cent  Dig.  Lim.   of  Act  U  667.  686. 


— ^  In  geiieral. 

See  83  Cent  Dig.  Um.  of  Act  S  667. 

A  mortgage  is  simply  an  incident  of  the 
debt  which  it  secures,  and,  where  the  debt  has 
been  withdrawn  from  the  bar  of  the  statute  of 
limitations  by  being  reduced  to  judgment,  a 
grantee  of  the  mortgaged  property,  who  is  not 
privy    to  the   debt,   cannot   plead  the   statute 
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against  foredosure  proceedings. — ^Ewell  t. 
Daggs,  106  U.  S.  143,  2  S.  Ot  408,  27  U  Ed. 
682. 

^=»173,  _  Personal  nature  of  defense. 

8«e  SS  Cent  Dig.  Ltan.  of  Act.  I  668. 

The  plea  of  the.  statute  of  limitations  is  per- 
sonal, and  in  Georgia,  where  a  first  mortgage 
has  been  foreclosed,  the  second  mortgagee,  who 
was  never  in  possession,  never  had  the  legal  ti- 
tle, was  not  a  party  to  the  foreclosure  proceed- 
ings, and  stands  simply  on  such  rights  as  his 
mortgage  gives  him,  cannot  have  the  foreclosure 
and  sale  set  aside,  on  the  ground  that  the  fore« 
doeure  proceedings  were  barred,  if  the  mortga- 
gor did  not  plea  the  bar  of  the  statute  in  the 
foredosure  suit.-'Sanger  v.  Nightingale,  122  U. 
S.  176,  7  S.  Ot.  1109,  30  U  Ed.  1105. 

V.  PUBADIN O,  EVTOENOE,  TBIAXi, 
AXD  REVIEW. 


Criminal  prosecutions,  see  Criminal  Law, 

28a 

Federal  courts,  see  Courts,  ^s»394(25). 
Pleading  limitation  in  action  to  recover  custom 

duties,  see  Customs  Duties,  ^=»112. 

^=s>176.  Pleading  in  antieip«tion  of  do* 
fense. 

See  tt  Gent  Dig.  Urn.  of  Act  If  663-669. 

»178.  — -  Snffieieney  of  allesationa  in 


See  33  Cent  Dig.  Lim.  ot  Aot  f  667;  tt  Cent 
Dig.  Ex.  ft  Ad.  1  1810. 

Hie  allegation  in  a  pleading  that  the  defend- 
ant was  absent  from  the  state  "for  more  than 
five  years*'  cannot  be  treated  as  definitely  de- 
scribing a  longer  period  than  five  years  and  one 
day.— Bauserman  v.  Blunt,  147  U.  S.  647,  13 
S.  Ct  466,  87  U  Ed.  3ia 

€=»180.  Demnrrer  or  motion  raisins  de- 
fense. 

See  S3  Cent  Dig.  Um.  of  Act  if  670-675,  681 ;  tt 
Cent  Dig.  Ex.  ft  Ad.  i  1855. 

Rule  that  defendant  cannot  raise  a  question 
of  limitations  by  general  demurrer  does  not  ap- 
ply where  shipper  failed  to  file  his  claim  within 
two  years,  allowed  by  Act  June  29,  1006,  §  5, 
and  brought  reparation  suit  against  a  carrier 
based  on  finding  of  Interstate  Commerce  Com- 
mission that  an  increase  in  freight  rates  was  un- 
reasonable.—A.  J.  Phillips  Co.  V.  Grand  Trunk 
Western  By.  Co.,  35  S.  Ct  444,  236  U.  S.  662, 
99  U  Ed.  774,  affirming  Judgment  195  F.  12, 
115  C.  G.  A.  94. 

^=»1S1.  Flendinc  statnte  as  defense. 

See  O  Cent  Dig.  Lim.  of  Act  if  676-680,  682-606^ 
1Q6;  17  Cent  Dig.  Eject  120:21  Cent  Dig.  Bx. 
ft  Ad.  i  1666. 


kl82.  -J^  Neeessity. 

B  Cent  Dig.  Lim.  of  Act  H  676-680.  682. 
105:  17  Cent  Dig.  Eject  f  282:  22  Cent  Dig. 
ft  Ad.  I  1865. 

Act  6a.  March  16,  1869  (Pamph.  Laws 
1869,  p.  133)  i  6,  which  provides  "that  all  other 
actions  on  contracts,  express  or  implied,  or  on 
any  debt  or  liability  whatsoever  to  the  public 
or  a  corporation,  or  a  private  individual  or  indi- 
vidnais,  which  accrued  prior  to  June  1,  1865, 
and  are  not  now  barred,  shall  be  brought  by 
January  1,  1870,  or  both  the  right  and  right  of 
action  to  enforce  it  shall  be  forever  barred,*'  is 
not  a  peremptory  discharge  of  the  debt,  but  is 
a  mere  statute  of  limitations,  which,  to  be  avail- 
able, must  be  pleaded. — Sanger  v.  Nightingale, 
122  U.  S.  176,  7  S.  Ct.  1109,  30  U  Ed.  1105. 

The  general  rule  that  limitation  does  not 
operate  by  its  own  force  as  a  bar,  but  is  a  de- 
fense, and  that  the  party  making  such  a  defense 


must  plead  the  statute  if  he  wishes  the  benefit 
of  its  provisions,  has  no  application  to  suits  in 
the  court  of  claims  against  the  United  States. — 
Finn  v.  United  States,  123  U.  S.  227,  8  S.  Ct 
82,  31  L.  Ed.  128. 

Where  the  defense  of  prescription  is  not 
pleaded,  in  an  action  to  foreclose  a  mortgage, 
by  a  party  in  whose  favor  it  exists,  he  will 
thereafter  be  estopped  from  setting  up  any  claim 
by  virtue  of  the  prescription  law. — Shields  v. 
Shiff,  124  U.  S.  351,  8  S.  Ct  510,  31  L.  Ed. 
.445,  affirming  judgment  36  La.  Ann.  644. 

Prescription  of  an  action  to  claim  filiation 
under  limitations  imposed  by  Civ.  Code  Porto 
Rico  1889,  art  137,  and  Act  March  1,  1902,  | 
199,  must  be  pleaded. — Burnet  v.  Desmomes  y 
Alvarez,  88  S.  Ct  63,  226  U.  8. 145,  57  L.  Ed. 
169. 

^s»183.  — —  SviReieiiey    of   denials    and 
allegations. 

See  83  Cent  Dig.  Um.  of  Act  If  688-606 ;    6  Cent 
Dig.  Assumpsit  I  75. 

Where  the  complaint  does  not  state  any 
facts  to  show  the  application  of  the  limitation 
of  the  statute  set  up  in  the  plea,  and  the  plea 
itself  does  not  state  such  facts,  it  is  bad  on 
demurrer.— Alexander  v.  Bryan,  110  U.  S.  414, 
4  S.  Ct  107,  28  Ia  Ed.  195. 


^=»193.  Issues,  proof,  and  Taxli 

See  33  Cent  Dig.  Um,  of  Act  19  704-710;   17  Cent 
Dig.  Eject,  f  232. 

After  a  defendant  has  been  refused  leave  to 
plead  the  statute  of  limitations,  the  statute  can- 
not be  shown  in  evidence,  since  it  only  consti- 
tutes a  defense  when  pleaded. — Gormley  v.  Bun- 
yan,  138  U.  S.  623,  11  S.  Ct  453,  34  L.  Ed. 
1086. 

^s»199.  Qneftions  for   Jnrj. 

See  33  Cent  Dig.  Lim.  of  Act  SI  727-730. 

Rev.  St  Wis.  1858,  c.  138,  §  27,  provides 
that  *'an  attempt  to  commence  an  action  shall 
be  deemed  equivalent  to  the  commencement 
thereof,  within  the  meaning  of  this  chapter" 
(the  statute  of  limitations)  "where  the  summons 
is  delivered,  with  intent  that  it  shall  be  actual- 
ly served,  to  the  sheriff,  or  other  proper  offi- 
cer" On  May  11th  the  attorney  filed  with  the 
derk  the  prtecipe  in  an  action  which  would  be 
barred  after  May  13th,  and  immediately  went 
to  the  marshal's  office,  in  the  same  building,  and 
told  him  that  there  was  a  summons  in  the  case 
in  the  clerlL*s  office  for  service.  The  summons 
was  dated  May  11th,  and  the  clerk  testified  that 
he  presumed  it  was  made  on  the  day  of  its  date, 
and  knew  nothing  to  the  contrary ;  that  his  cus- 
tom was  to  issue  the  summons  the  same  day  the 
praecipe  was  filed,  and  he  had  no  recoUectioQ 
of  ever  having  neglected  to  do  so;  that  there 
was  a  box  in  his  office  in  which  he  usually  plac- 
ed writs  waiting  for  the  marshal,  and  the  latter 
usually  got  them  therefrom  on  his  way  to  and 
from  his  office;  that  the  practice  was  to  put 
writs  in  the  box  on  the  day  of  issuance,  but  wit- 
ness sometimes  delivered  them  to  the  attorney 
to  take  them  to  the  marshal,  and  sometimes,  if 
the  marshal  did  not  come  in  immediately,  took 
them  to  him.  Held^  that  the  questions  whether 
the  box  was  duly  designated  by  the  marshal  for 
the  deposit  of  process  to  be  served  by  him,  and 
whether  the  summons  was  either  deposited  in 
the  box  or  was  delivered  to  the  marshal  with- 
in the  statutory  period,  were  for  the  jury. — 
Michigan  Ins.  Bank  v.  Eldred)  130  U.  S.  603, 
0  S.  Ct  600,  32  L.  Ed.  1080. 


^s»201.   Verdiot  and  flndings. 

See  83  Cent.  Dig.  Lim.  of  Act  S{  733,  734. 

In  the  absence  of  a  statutory  rule  to  the 
contrary,  the  defense  of  a  statute  of  limitations, 
which  is  not  raised  either  in  pleading  or  on  the 
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trial,  or  before  judgment,  cannot  be  availed  of ; 
and  a  finding  by  the  court  that  the  action  is 
barred  is  erroneous. — Retzer  v.  Wood,  109  U.  S. 
185.  3  S.  Ct.  164,  27  L.  Ed.  900. 

LIMITATION  OF  LIABILITY. 

See— 
Carriei:?,  «=>14&-163,  180,  218,  307.  405. 
Collision,  ^=>26. 
Commerce,  ^=»59. 

Constitutional  Law,  «=>206,  240.  297. 
Insurance,  ^=:»498--500,  530. 
Master  and  Servant,  ^s^lOO. 
Shipping.  «g=»139-142,  203-21L 
Telegraphs  and  Telephones,  ^=»54. 

LIMITED  PARTNERSHIP. 

See  Partnership,  ^»362-37B. 


LIQUIDATED  DAMAGES. 

See  Damages,  ^s»7&-79. 

LIQUIDATION. 

See- 
Assignments  for  Benefit  of  Creditors. 
Bankruptcy. 

Banks  and  Banking,  ^=>6e-82,  281-288. 
Corporations,  <&=»541-566,  611-623. 
Customs  Duties,  ^s»81. 
Insolvency. 
Partnership,  ^s»24&-255. 

LIQUOR  SELLING. 

See  Intoxicating  Liqaon. 


LIS   PENDENS. 


Scope-Note, 

[INCIiUDES  effect  of  pendency  of  actions  to  subject  property  involved  therein  to  the 
power  of  the  court  during  the  continuance  of  the  litigation,  so  that  it  shall  abide  the  result ; 
what  property  may  be  so  subject ;  what  constitutes  pendency  of  suit  for  such,  purpose ;  ne- 
cessity of  notice,  and  requisites  and  sufficiency,  of  notices  of  pendency  of  action,  and  111  ins 
and  service  thereof ;  and  operation  and  effect  of  pending  actions  and  of  notice  thereof  ou 
rights  of  purchasers  and  others  as  to  property  the  subject  of  such  actions. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysisj 

Analysis. 

3.  Actions  affecting  rights  to  property  involved  therein. 

4.  Property  subject  to  lis  pendens. 
6.  Commencement  and  pendency  of  action. 
8.  Time  of  commencement  of  lis  pendens. 

11.  Terminatibn  of  action. 

12.  Notice  of  pendency  of  action. 

13.  Necessity  in  general. 

15.  Actions  in  which  notice  is  authorized. 

18.  Filing  and  recording. 

23.  Purchasers  pending  suit. 

24.  In  general. 

26.  Persons  bound  by  judgment  or  decree. 

Cross-References, 

Pendency  of  other  action,  see — 
Abatement  and  Revival,  ^=:>S-10, 
Limitation  of  Actions,  ^s>105. 


^=s>S,  Aotions  alfectins  rights  to  prop- 
erty iavolTed  tneroin. 

See  33  Cent.  Dig.  Lis  Pen.  99  3-8. 

In  an  action  by  a  creditor  to  set  aside  a 
trust  deed  given  to  secure  three  persons  by  a 
corporation,  two  of  the  three  filed  a  cross-bill 
praying  that  the  trust  deed  might  be  held  valid 
as  to  them  but  void  as  to  the  third.  The  de- 
fendant in  the  cross-bill,  being  nonresident,  was 
served  with  an  order  to  appear  and  plead  to  the 
original  and  cross-bills,  and  thereafter  assigned 
his  interest  in  the  trust  deed.     Held,  that  the 

Surchaser  was  bound  by  the  decree. — Mellen  v. 
[oUne  Malleable  Iron  Works,  131  U.  S.  352, 
8  S.  CU  781,  33  L.  Ed.  178. 


The  pendency  of  a  suit  in  a  federal  court  to 
foreclose  a  second  morjtgage  on  railroad  prop- 
erty, to  which  neither  the  trustee  under  the 
first  mortgage  nor  the  bondholders  were  parties, 
though  the  property  was  in  the  custody  of  the 
court  through  its  receivers,  did  not  operate  by 
way  of  lis  pendens  to  prevent  the  acquiring  of 
a  lien  on  the  property  under  the  first  mortgage 
by  a  bona  fide  purchaser  of  bonds  secured  there- 
by ;  nor  will  a  sale  in  such  suit  devest  the  lien 
of  the  bond  purchaser,  where  the  decree  is  ex- 
pressly without  prejudice  to  the  rights  of  prior^ 
lienholders.— Pittsburgh,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Long  Island  Loan  &  Trust  Co.,  19  S.  Ut. 
238,  172  V.  S.  493,  43  L.  £d.  528. 
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LIS  PENDENS 


^=34«  Property  siibject  to  lifl  pendeaui. 

See  33  Cent.  Dig.  Lis   Fen.  fiS  9-11. 

The  pendency  of  a  suit  for  an  in j  auction 
and  the  issue  therein  of  a  temporary  injunc- 
tion, .afterwards  made  permanent,  against  the 
issne  of  negotiable  municipal  bonds  by  officers 
of  the  municipality,  does  not  affect  the  title  of 
a  bona  fide  holder  of  the  bonds  for  value,  tak- 
ing them  after  issue  of  the  temporary  injunc- 
tion.—Carroll  County  Sup'rs  v.  Smith,  111  U. 
S.  556,  4  S.  Ct  639,  28  L.  Ed.  517. 

The  doctrine  of  lis  pendens  does  not  apply 
to  negotiable  paper,  transferred  before  due,  in 
due  course  of  business,  for  value.— Town  of 
Enfield  v.  Jordan,  119  U.  S.  680,  7  S.  Ct  858, 
90  L.  Ed.  528. 

^=:»6.  CommenoemeAt   fu&d  pendeney    of 
action. 

See  38  Cent.  Dig.  Lis  Pen.  (5  33-28,  25,  28-80. 

^s»8.  -"—    Time     of    oommoBoement    of 
lis  pendens* 

See  88  Cent.  Dig.  Lis  P«n.  91  12-19,  25. 

The  owner  of  land  conveyed  it  to  his  neph- 
ew in  fraud  of  creditors,  and  the  nephew  convey- 
ed it  to  I.  without  consideration.  I.  mortgaged 
the  land  to  plaintiff,  who  foreclosed  and  bought 
in  the  property  at  the  foreclosure  sale.  Short- 
ly after  the  original  owner  conveyed,  one  of  his 
creditors  attached  the  land,  and,  having  obtain- 
ed judgment,  bought  in  the  land  at  the  sheriff's 
sale.  This  purchase  was  after  the  execution  of 
plaintiff's  mortgage,  but  before  the  foreclosure 
sale.  Held  that,  nnce  the  local  law  declared 
conveyances  in  fraud  of  creditors  absolutely 
void,  the  attachment  was  properly  levied  on  the 
land  as  the  property  of  the  original  owner,  and 
plaintiff,  having  purchased  during  the  pudency 
of  the  attachment  proceedings,  took  title  sub- 
ject to  the  result  of  that  suit,  and  was  cut  off 
by  the  sale  therein.— Thompson  v.  Baker,  141 
U.  S.  648,  12  S.  Ct.  89,  35  U  Ed.  889. 

Code  Iowa  1873,  S  1^40,  provides  that  no 
vendor's  lien  shall  be  recognized  or  enforced, 
after  a  conveyance  by  the  vendee,  unless  such 
lien  is  reserved  by  an  instrument  duly  acknowl- 
edged and  recorded,  or  unless  such  conveyance 
is  made  after  suit  brought  bv  the  vendor  to  en- 
force such  lien.  Stetion  2628  provides  that, 
when  a  petition  has  been  filed  affecting  real 
estate  the  action  is  pending  so  as  to  charge  third 
persons  with  notice  of  its  pendoicy,  and  while 
pending  no  interest  can  be  acquired  by  third 
persons,  as  against  the  plaintiff's  title,  if  the 
real  estate  affected  be  situated  in  the  county 
where  the  petition  is  filed.  Held  that,  where 
a  petition  to  establish  and  enforce  a  vendor's 
lien  was  fiiled  in  the  county  where  the  land  was 
situated,  the  lien  was  not  defeated  by  a  con- 
veyance made  by  the  vendee  subsequent  to  such 
filing  in  pnrsuance  of  an  agreement  of  pur- 
chase made  prior  thereto,  although  delivery 
of  process  to  the  sheriff,  and  service  thereof,  were 
not  made  until  after  such  conveyance,  especial- 
ly as  it  was  apparent  that  the  grantee  therein 
was  not  deprived,  against  his  will,  of  protection 
for  purchase  money  paid  by  him  before  notice 
of  the  lien.-TFi8her  v.  Shropshire,  147  U.  S. 
133,  13  S.  Ct  201,  37  U  Ed.  109. 

^=>1 1.  — ^  Termination  of  action. 

See  33  Cent  Dig.  Lis  Pen.  §fi  28^. 

Where  the  attorney  for  plaintiff,  in  an  ac- 
tion to  enforce  a  decree  in  partition,  purchases 
an  interest  in  the  property  from  his  client, 
after  a  default  decree  against  defendant,  he  takes 
subject  to  the  liability  of  having  the  decree 
opened  and  defendant  allowed  to  defend,  and 
to  any  judgment  that  may  be  rendered  on  such 
defense.->Gay  v.  Parpart,  106  XJ.  S.  679,  1  S. 
Ct  456,  27  L.  Ed.  256. 

^=»12«   Notice  of  pendency  of  action. 

See  33  Cent.  Dig.  LU  Pen.  §S  23,  24,  26,  27,  33. 


NeccMity  in  scncraL 

See  88  Cent  Dig.  L4a  Pen.  I  aS;    84  Cent  Dig. 
Mech.  Liens,  f  493. 

Plaintiff,  in  an  action  to  quiet  title,  convey- 
ed the  premises,  pending  the  suit  to  a  purchaser 
for  value,  who  had  no  knowledge  that  the  suit 
was  pending.  No  notice  of  the  pendency  of  the 
suit  was  filed,  as  required  by-  the  local  statute. 
Held,  that  the  purchaser  was  not  chargeable 
with  notice  of  defendant's  claims. — Smith  v. 
Gale,  144  U.  S.  509,  12  S.  Ct  674,  36  L.  Ed. 
521,  aflBrming  judgment  Gale  v.  Shillock,  29 
N.  W.  661,  4  Dak.  182,  and  Same  v.  Frazier, 
130  N.  W.  138^  4  Dak.  196. 


— —  Actions   in   whiclL  notice   is 
anthoriaed. 

See  88  Cent.  Dig.  Lis   Pen.  {  24. 

A  suit  in  equity  to  enforce  a  Judgment 
upon  real  property  which,  though  standing  upon 
the  public  records  in  the  name  of  another  than 
the  judgment  debtor,  is  alleged  to  have  been 
paid  for  with  his  money,  resulting  in  a  decree 
that  such  judgment  debtor  is  the  owner  of  the 
equitable  and  beneficial  title,  is  within  the  Bcoip^ 
of  the  Mortgage  Law  Porto  Rico,  art  42,  which, 
in  order  to  protect  innocent  purchasers  pen- 
dente lite,  provides  for  the  giving  of  a  caution- 
ary notice  in  suits  for  the  ownership  of  real 
property,  or  for  the  creation,  declaration,  modi- 
fication, or  extinction  of  any  property  right*— 
Romeu  v.  Todd,  27  S.  Ct  724,  206  U.  S.  358, 
51  L.  Ed.  1093. 

The  local  statutory  law  of  real  property, 
requiring  the  giving  and  recording  of  caution- 
ary notice  of  a  pending  suit  in  order  to  affect 
innocent  third  parties  dealing  with  the  recorded 
owner,  is  applicable  to  a  suit  brought  on  the 
eouity  side  of  the  United  States  District  Court 
of  Porto  Rico,  in  view  of  the  provision  of  Act 
April  12,  1900,  c.  191,  f  8,  31  Stat  79,  contin- 
uing in  force  the  local  laws  not  inconsistent 
with  the  laws  of  the  United  States,  al- 
though by  section  34  the  District  Court  of 
the  united  States  for  Porto  Rico  is  given, 
in  addition  to  the  ordinary  jurisdiction  of 
Federal  District  Courts,  jurisdiction  of  all 
cases  cognizant  in  the  Federal  Circuit  Courts, 
with  power  to  proceed  therein  in  the  same  man- 
ner as  a  Circuit  Court— Id. 

^=»18.  — •  Filing;  and  recording. 

See  83  Cent  Dig.  Lis  Pen.  I  27. 

Failure  of  the  clerk  j^roperly  to  index 
amended  declarations  in  ejectment  covering 
additional  property,  which  were  duly  filed  in 
his  office,  does  not  excuse  the  failure  of  a 
searcher  to  examine  the  files.  Decree  (1903) 
22  App.  D.  C.-  368,  affirmed. — Armstrong  r. 
Ashley,  27  S.  Ct  270»  204  U.  S.  272,  51  L. 
Ed.  482. 

^s»23.  Pnrcliascrs  pending;  snit. 

See  83  Cent.  Dig.  Lis  Fen.  fifi  38-40,  48-68. 


~~  In  seneraL 

See  33  -Cent.  Dig.  Lis  Pen.  IS  88-40,  42-46. 

The  state  of  Florida  placed  in  the  hands  of 
trustees  certain  of  its  public  lands  to  be  pledged 
as  security  for  bonds  of  a  railroad  which  the 
state  desired  to  aid.  Subsequently,  a  bondholder 
obtained  an  injunction  forbidding  the  trustees 
from  conveying  certain  of  the  lands  to  the  de- 
fendant corporation,  alleging  such  action  would 
be  waste.  The  trustees  made  the  conveyance 
in  spite  of  the  injunction,  and  the  corporation 
mortgaged  the  lands  to  plaintiff.  Held,  that  the 
deed  of  the  trustees  being  pendente  lite,  the 
grantee  therein,  and  its  mortgagee,  the  plaintiff, 
were  bound  by  the  decree  avoiding  the  deed. — 
Union  Trust  Co.  v.  Southern  Inland  Nav.  & 
Imp.  Co.,  130  U.  S.  565,  9  S.  Ct  606,  32  L. 
Ed.  1043. 


This  IHgest  is  compiled  on  the  Key-Nnmber  System.   For  explanation,  see  page  iii« 
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The  pendency  of  a  suit  to  Bubject  real  prop- 
erty reg^istered  in  the  name  of  an  alleged  fraad- 
ulent  grantee  to  the  payment  of  a  judgment 
against  the  grantor  does  not  create  a  defect  in 
the  title,  or  engender  a  lien  on  the  property, 
80  as  to  make  applicable  the  doctrine  of  the 
Spanish  and  Porto  Rickn  courts  that  one  who 
acquires  a  right  in  or  to  property  with  knowl- 
edge of  a  deiectife  title  or  of  an  existing  lien 
is  not  an  innocent  third  party,  and  is  not  en- 
titled to  rights  which  depend  for  their  exist- 
ence upon  that  relation. — Tpdd  v.  Romeu,  80 
S.  Ct.  474,  217  U.  S.  150,  54  U  Ed.  705. 

Knowledge  of  the  i>endency  of  a  suit  to 
subject  real  property  registered  in  the  name  of 
an  alleged  fraudulent  grantee  to  the  payment 
of  a  judgment  against  the  grantor,  and  of  the 
right  to  apply  to  the  court  for  the  statutory 
cautionary  notice,  does  not  deprive  a  purchaser 
having  such  knowledge  of  the  attitude  of  an  in- 
nocent third  party,  and  subject  the  property  in 
his  hands  to  a  responsibilitv  for  the  result  of 
the  suit  to  the  extent  which  would  have  be^i 
the  case  had  such  notice  been  demanded  and 
recorded.— Id. 

A  purchaser  of  real  property  pendente 
lite  stands  in  no  better  position  than  its  ven- 
dor, the  complainant  in  such  suit.— Lewers  & 
Cooke  V.  Atcherly,  32  S.  Ot.  94,  222  U.  S.  285, 
56  L.  Ed.  202. 


— »  PeraoBS  bom&cl  by  JndcmeAt 
or  decree. 

See  83  Cent.  Dig.  Lis  Pen.  SS  47-57. 

Under  Code,  art  2453,  forbidding  the  aliena- 
tion of  property  pending  a  suit  in  reference 
thereto,  one  who  obtaina  a  sheriff's  deed  throus^ 


the  enforcement  of  a  mortgage,  pending  an  ac- 
tion by  a  third  person  to  recover  the  lands  from 
the  mortgagor,  takes  subject  to  the  result  of 
such  action,  and  may  be  ejected  bj  a  writ  of 
possession,  notwithstanding  that  his  mortgage 
was  on  record  at  the  commencement  of  the  ac- 
tion, and  that  he  was  not  made  a  party  thereto. — 
Lacassagne  v.  Chapuis,  144  U.  S.  119,  12  S. 
Ct  659,  36  L.  Ed.  368. 

A  purchaser  of  negotiable  county  bonds  in 
good  faith  and  for  value  after  a  suit  on  the 
interest  coupons  attached  thereto  has  been 
brougnt,  not  having  notice  of  that  suit,  will 
not  be  concluded  by  the  judgment,  although 
the  issue  as  to  the  validity  of  the  coupons 
may  have  incidentally  involved  inquiry  as  to 
the  validity  of  the  bonds.— Presidio  County 
V.  Noel- Young  Bond  &  Stock  Co.,  29  S.  Ct. 
287,  212  U.  S.  58,  53  L.  Ed.  402. 

The  doctrine  of  lis  pendens  applies  to  a 
corporation  to  which  the  defendant,  in  a  suit 
brought  in  a  federal  court  sitting  in  another 
state,  conveys  his  water  rights  within  the  state 
in  an  interstate  stream,  which  are  the  subject 
of  the  litigation,  with  the  intent  to  evade  the 
jurisdiction  of  that  court.--(1910)  Rickey  Land 
&  Cattle  Co.  V.  Miller  &  Lux,  81  S.  Ct  11,  218 
U.  S.  258,  54  L.  Ed.  1032,  affirming  decrees 
(1907)  152  F.  U,  22,  81  C.  a  A.  m,  21& 

LISTS. 

Of  lands  delinquent,  see  Taxation.  ^s»625-629. 
Service  of  list  of  jurors,  see  Criminal  Law, 

631;    of  witnesses,   see  Criminal  Law, 

629. 


LITERARY   PROPERTY. 

Scope-Note, 

[INCLUDES  nature  and  incidents  of  the  exclusive  right  of  an  autbor  in  respect  of 
his  literary  works  or  other  intellectual  productions,  and  the  publlcatipn  or  other  use  or 
disposition  thereof,  independent  of  statutes  conferring  copyrights;  infringements  of  such 
rights;   and  remedies  relating  thereto. 

[For  related  nnatters  under  other  topics,  see  cross- references  after  analyeie.] 

Analysis. 

4.  Right  to  control  publication  or  other  disposition  or  use. 
6.  Dedication  to  public. 

Cross-References. 

See  Copyrights. 

Rights  of  members  of  monastic  orders,  see  Religious  Societies,  ^s»18. 


^s>4.  BigflLt   to    eontrol   publieatioa    or 
other  dispositioa  or  use. 

See  SS  Cent  Dig.  Lit.  Prop.  I  S. 

It  is  the  settled  law  of  the  United  States 
as  well  as  of  England  that  the  right  of  an 
author  to  a  monoply  in  the  publication  of  his 
productions  is  governed  by  the  copyright  stat- 
utes, which  ^superseded  the  common  law  in  that 
regard.  Decree,  80  F.  514,  25  C.  C.  A.  610, 
affirmed.— Holmes  v.  Hurst,  19  S.  Ct.  600,  174 
U.  S.  82,  43  L.  Ed.  904. 

^B»6.  Dedieatloa  to  pnblio. 

See  83  Cent.  Dig.  Lit.  Prop.  I  4. 

Exclusive  common-law  performing  rights  of 
the   owner   of  an   unprinted   and   unpublished 


fi 


lay  are  not  lost  by  public  presentation.-* 
1912)  Ferris  v.  Frohman,  32  S.  Ct  263,  223 
17.  S.  424,  56  L.  Ed.  492,  affirming  judgment 
(1909)  Frohman  v.  Ferris,  87  N.  B.  327,  238 
IlL  430,  128  Am.  St.  Rep.  135. 

Public  performance  in  £2ngland  of  an  an* 
published  play  by  English  authors  held  not  to 
deprive  the  owners  of  their  common-law  rif^t 
in  the  United  States  to  protection  against  un- 
authorized performance  of  a  copyrighted  adap- 
tation, though  in  £}ngland,  under  St.  5  &  6 
Vict.  c.  45,  I  20,  the  first  public  performance 
of  a  play  is  equivalent  to  publicatlon.~Id. 

LITTORAL  RIGHTS. 

See  Navigable  Waters,  «=»39-16k 


LIVERY   STABLE   AND    GARAGE    KEEPERS. 

# 

Scope-Note, 

[INCLUDES  regulation  and  conduct  of  the  business  of  stabling,  feeding,  and  caring  for 
borses  for  compensation,  or  of  keeping  horses  and  yehicles  for  hire ;  and  mutual  rlghti,  do- 
tles»  and  liabilities  of  keepers  of  such  stables  and  those  dealing  with  them. 

[For  related  matters  under  other  topioa,  •••  cross -references  following.] 

Cross-References. 
Keeping  and  care  of  animals  in  general,  see  Animals,  ^ss»21-23. 


^=s»l«  Pomr  to  resulate. 

See  SS  Cent.  Dig-  U^-  St  Keep.  | 

An  ordinance  pasMd  under  authority  of  the 
Legialatiire,  making  it  unlawful  to  conduct  a 


livery  stable  within  a  designated  area,  is  within 
the  police  power. — ^Reinman  r.  City  of  Little 
Rock,  35  S.  CL  511.  237  U.  S.  171,  59  L.  Ed. 
900,  affirming  judgment  City  of  Little  Rock 
V.  Reinman,  155  S.  W.  105,  107  Ark.  174. 


LIVE  STOCK. 


See  Aiihnaisi 


LOAN  COMPANIES. 


Banks  and  Bankhig,  ^s»313^15. 
Building  and  Loan  Associations. 


LOANS. 


See  Money  Lent 


LOCAL  ACTIONS. 

See  Gonrts,  ^S97,  274. 


LOCAL  ASSESSMENTS. 


Drains,  ^=s>67. 
Highways,  <9=»131-140. 
Levees,  ^=s»21-28. 

Mmiicipal    Corporations,    «3»406-^23,    634- 
679. 


LOCAL  LAWS. 


District  of  Columbia,  ^s»5. 
Statutes,  «s»79-104. 

LOCAL  PREJUDICE. 

Ground  for  removal  of  cause  to  federal  cojirt, 
see  Removal  of  Causes,  ^s»63-68b 

LODGING  HOUSES. 

See  Innkeepers. 


LOGS   AND   LOGGING. 

'  Scope-Note. 

[mCLUDBS  cut  timber  and  nature  and  incidents  of  rigbts  of  property  therein ;  regu- 
lation of  the  cutting,  marking,  driving  or  floating,  scaling  or  other  measurement,  manu- 
facture into  lumber,  and  sale  of  logs,  and  contracts,  liens,  and  remedies  relating  thereto; 
organization,  franchises,  and  powers  of  log  or  boom  companies,  and  their  rights  and  lia- 
bilities in  respect  of  floatage  of  logs. 

£For  related  matters  under  other  topics,  see  cross- rsfarenoes  after  analyeisj 

Analysis. 

6.  Cutting  and  hauling  logs. 

8.  Contracts. 

11.  Driving,  floating,  or  rafting  logs. 

13.  Sluice  dams,  boomis,  and  boom  or  driving  companies. 

22.  Liens  on  logs  and  lumber. 

26. Services,  supplies,  or  advances. 

28.  Proceedings  to  obtain  or  perfect. 

33.  Enforcement. 


nis  Digest  is  oompiled  on  tlie  Key-Number  Syttem.   For  ezplAiuitioii«  see  page  iii« 
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Cross-References. 


ConTersion  of  logs,  measure  of  damages,  see 

Trover  and  Ck>nver8ion,  ^=s»52. 
Gutting  timber  on  Indian  lands^  see  Indians, 

Due  process  of  law,  see  Constitutional  Law, 
«=>300. 

Lien  for  scaling  logs  as  interfering  with  Com- 
merce, see  Commerce,  ^=>80. 

Logs  in  course  of  transportation  as  subject  to 
state    taxation,    see    Oonunerce,    ^=^72. 


Protection  and  promotion  of  growth  of  trees  and 

forests,  see  Woods  and  Forests. 
Restraining  cutting  or  remotal  of  timber,  see 

Injunction,  ^S952. 
Bights  of  cotenant  to  timber,  see  Tenancy  in 

Common,  ^s»24. 
Tap  line   railroads  built  for  logging  purposes 

as  common  carriers,  see  Carriers,  ^s>4. 
Tax  on  logs  as  tax  on  exports,  see  Commerce^ 

^=»77. 


^=»6*   Onttins  and  l&anlins.loss* 

See  88  Cent.  Dig.  Logs,  SS  18-17;    U  Cent.  Dig. 
Contracts,  9  881. 


~~  Oontraots. 

See  83  Cent.  Dig.  Logs,  {{  15-17;    11  Cent.  Dig. 
Contracts,  f  891. 

Contracts  to  cut  and  deliver  a  certain  quan- 
tity of  dead  and  down  timber  do  not  authorize 
the  cutting  of  a  large  excess  over  the  quantity 
mentioned,  because  of  the  use  of  the  words 
"about"  or  '*more  or  less'*  in  designating  such 
Quantity.  Judgment  105  F.  1004,  44  O.  C.  A. 
685,  affirmed.--Fine  River  Logging  &  Improve- 
ment Co.  V.  United  States,  22  S.  Ct  020,  186 
U.  S.  279,  46  L.  Ed.  1164. 

^s»ll.   DrlTlns,  floating,  or  raftins  los*< 

See  88   Cent.   Dig.    Logs.    fiS  29-52;    87  'Cent.  Dig. 
Nav.  Wat.  SS  60,  98,  128,  129. 

^s»13.  —^  Slnloe      dams,     booms,     and 
boom  or  driTing  companies. 

See  33  Cent.  Dig.  Logs,  ii  81-85;    87  Cent.  Dig. 
Nav.  Wat.  fi  128. 

'  A  boom  is  "chartered  by  law,"  within  Minn. 
St.  1894, 1  2400,  when  it  is  owned  by  a  corpora- 
tion having  authority  to  maintain  a  boom, 
whether  it  is  incorporated  under  a  general  law 
or  a  special  law.— Lindsay  &  Phelps  Co.  v.  Mul- 
len, 20  S.  Ct  325,  176  U.  S.  126,  44  L.  Ed.  400. 

^s»22.  Liens  on  loss  and  lumber. 

See  83  Cent.  Dig.  Logs,  99  64-108;    11  Cent.  Dig. 
Contracts,  I  890. 

^s»26.  —^  Serriees,     snpplieSt     or     ad- 
▼anees. 

See  88  Cent.  Dig.  Logs^  IS  80-86;    U  Cent  Dig- 
Contracts,  i  890. 

A  lien  upon  logs  of  private  parties  for  in- 
specting and  scaling  logs  run  through  chartered 


booms  is  given  to  the  surveyor  general  by  Minn* 
St  1894,  {  2400,  declaring  that  he  "shall  snxw 
vey  all  logs  and  timber  running  out  of  anj 
boom*'  now  chartered,  or  which  may  hereafter 
be  chartered,  by  law  in  his  district— Lindsay  & 
Phelps  Co.  V.  Mullen,  20  S.  Ct  325,  176  U. 
S.  126,  44  L.  Ed.  400. 


— —  Prooeedinss     to     obtain 
perfect.  - 

See  88  Cent  Dig.  Logs,  91  78-74. 


A  record  of  scale  bills  in  the  books  of  the 
surveyor  general,  as  prescribed  by  Minn.  St. 
18&4,  S  2400,  is  not  a  necessary  preliminary  to 
his  right  to  a  lien  under  section  ^402.— Linasur 
&  Phelps  Co.  V.  Mullen,  20  S.  Ct  325,  176  \J. 
S.  126,  44  L.  Ed.  400. 


^=933.  ..-.  Enforcement. 

See  S3  Cent.  Dig,  Logs,  95  89-103. 

Scale  bills  accompanied  by  a  certificate  of 
the  surveyor  general  stating,  as  required  by 
Minn.  St  18&4,  |  2402,  the  amount  due  him 
thereon,  and  that  he  scaled  the  logs,  timber,  or 
lumber  relying  upon  the  lien,  and  that  he  claim- 
ed a  lien  thereon  for  the  amount  thereof  and 
costs  of  collection,  are  competent  evidence. — 
Lindsay  &  Phelps  Co.  v.  Mullen,  20  S.  Ct  325. 
176  U.  S.  126,  44  L.  Ed.  400. 


LOOKt^UTS. 


Collision,  4=»77-79, 81,  09l 
Kailroads.  <&=3233. 


LOST   INSTRUMENTS. 

Scope-Note. 

[INCLUDES  liiBtniments  in  writing  lost  or  destroyed,  proceedings  to  restore,  establlBb, 
or  veooyer  on  such  instruments,  and  indemnity  as  a  condition  thereof. 

(For  r«lat«d  matters  undar  other  topioa,  see  orosa- references  after  analyaiaj 

Analysis. 

2.  Establishment  and  restoration. 

8. Evidence. 

13.  Actions  on  lost  instruments. 

23. Evidence. 

Cross-References. 

Destruction   or   loss    of   primary   eyidence,   as 
ground  for  admission  of  secondary  evidence,  « 
see  Evidence,  ^=s»178. 


Establlslimeiit  and  restoration. 
I  Cent.  Die  liost  InsL  Si  6-M.  fi. 

~~  Erideaoe. 

8m  »  Cent.  Dl«.  Lost  Inst  i  17. 

In  an  action  to  establiab  a  lost  deed,  alleged 
to  have  been  executed  by  A.  to  B.,  it  appeared 
that  A.  had  contracted  to  deed  a  large  tract  of 
land  to  B.,  bnt,  on  the  title  being  alleged  to 
be  defective  to  the  larger  part  thereof,  he  aave 
B.  a  deed  only  of  the  other  part,  estimated  to 
be  200  acres;  that  subsequently  B.  sold  the 
whole  tract  to  C,  A.  joininpr  in  the  conveyance 
of  the  larger  part,  and  B.,  in  A.'s  presence,  ex- 
ecuting a  deed  of  the  part  previously  conveyed 
by  Am.,  which  B.  testified  contained  the  same 
description  as  in  the  prior  deed  from  A.  to  B.; 
that  C.  took  possession  of  the  land,  which  was 
unimproved,  by  ranging  his  cattle  thereon ;  and 
that  A.  for  30  years  did  not  dispute  G.'s  title. 
Held,  that  the  lost  deed  was  sufficiently  estab- 
lished, the  circumstances  being  irreconcilable 
with  tile  view  that  the  title  was  left  outstanding 


in  A.— Simmons  Creek  Goal  Go.  t.  Doran,  142 
U.  S.  417,  12  S.  Ct.  239,  85  L.  Bd.  1063. 

^^13.  Actions  on  lost  instrnments. 

See  83  Cent.  Dig.  Lost  Inst.  U  2749;  1  Gent.  Dig. 
▲cUon,  §  142;    8d  Cent  Dig.  PloAd.  f  68, 


-— —  Srldence. 

See  33  Cent.  Dig.  Lost  Inat.  if  61-(7. 

The  loss  of  a  draft  is  not  sufficiently  pi^oved, 
to  support  a  suit  in  equity  thereon  against  the 
drawer  or  acceptor,  by  evidence  that  it  was 
left  with  a  referee  appointed  by  order  of  court 
to  examine  and  report  claims  against  an  estate 
in  the  hands  of  a  receiver,  and  that  unsuccess- 
ful inquiries  for  it  have  been  made  of  the  ref- 
eree, the  receiver,  and  the  attorney  for  the  pres- 
ent defendant  in  those  proceedings,  without 
evidence  of  any  search  in  the  files  of  the  court 
to  which  the  report  of  the  referee  was  returned, 
or  any  application  to  that  court  to  obtain  the 
draft— Rogers  v.  Durant,  106  U.  S.  644,  1  S. 
Gt.  623,  27  L.  ESd.  308. 


LOTTERIES. 

Scope-Note. 

tlNGLUDBS  flchemes  for  distribution  of  prizes  by  lot  or  chance  among  purchasers  of 
idiares  therein  or  chances  to  obtain  a  prize;  grants  and  operation x»f  lottery  franchises  and 
priTileges;  management  and  regulation  of  lotteries,  whether  conducted  under  audi  fran- 
chises or  directly  by  the  government ;  rights  and  liabilities  of  owners  or  managers,  and  of 
pundiasers  or  holders  of  shares,  tickets,  or  chances;  constitutional  and  statutory  prohibl- 
tions  of  lotteries ;  validity  and  effect  of  agreements  relating  thereto ;  rights,  liabilities,  and 
remedies  of  parties  to  such  agreements;  and  unlawfully  conducting,  advertising,  etc,  lot- 
tiMeB,  aa  public  offenses,  and  liability  therefor,  civil  and  criminal. 

[For  related  mattere  under  other  topics,  see  oross-rsferenoes  after  analyaiaJ 


Analysis. 
ion  ahd  Prohibition. 

2.  Constitutional  and  statutory  provisions. 

3.  Lotteries  and  distributions  or  schemes  therefor  subject  to 
regulation  or  prohibited. 


TUa  IMsctet  is  eonipiled  on  tlie  Key-Number  System.   For  ezplaiuitioB,  aee  page  ill. 

£8ap.Ct.Dig.— Page  137S] 


LOTTEBIES,  I-I V  (A) ,  (B) 


[Sup.CtDis.— Page  1374] 


II.  Lottery  Franchbes,  Contracts,  and  Transductions. 

III.  Penalties  and  Forfeitures. 

[No  paragraphs  or  references  in  this  Digest 
teries,  §|  17-20.] 

IV.  Criminal  Responsibility. 

(A)  Offenses. 

20.  Nature  and  elements  in  general. 


But  see  83  Cent  Dig.  Lot- 


(B)  Prosecution  and  Punishment. 

[No  paragraphs  or  references  in  this  Digest, 
teries,  H  29-35.] 

Cross-References. 


But  see  33  Cent  Dig.  Lot- 


Carriage  of  lottery  tickets  as  interstate  com- 
merce, see  Commerce,  ^=»33. 

Due  process  of  law,  see  Constitutional  Law, 
«s»258. 

Mailing  matter  concerning  lotteries,  see  Post 
Office, 


Matters  relating  to  wagers  and  gambling  in  gen- 
eral, see  Gaming. 

Want  of  jurisdiction,  as  ground  for  discharge 
of  person  convicted  of  violating  trading  stamp 
laws,  see  Habeas  Corpus,  ^s>27. 


I.  BEOITLATION  AMD  PROHIBITION. 
^=s>2.   OoBstltntioiial  and  statutory  pro* 

TisiOBS. 

See  88  Cent.  Dig.  Lotteries,  I  a. 

Acts  La.  1868,  No.  25,  established  the  Louisi- 
ana State  Lottery  Company  as  a  corporation, 
declaring  that  it  should  pay  the  state  $40,000 
per  annum,  and  be  exempt  from  all  other  taxes 
and  licenses  from  the  state,  parish,  or  munici- 
pal authorities,  and  that  it  should  have  the  sole 
and  exclusive  privilege  of  establishing  and  au- 
thorizing a  lottery,  selling  tickets,  and  dis- 
posing of  property  bv  lottery.  This  was  re- 
pealed by  Acts  La.  1879,  No.  44,  which  took 
effect  March  31st  Article  167,  Const  La.  1870, 
wMch  went  into  operation  in  December,  1879, 
assuming  that  the  charter  of  1868  was  still  in 
force,  gave  the  general  assembly  authority  to 
grant  lottery  charters  and  privileges,  and  de- 
clared that  "the  charter  of  said  company  is 
recognized  as  a  contract  binding  on  the  state, 
*  *  *  except  its  monopoly  clause,  which  is 
hereby  abrogated."  Held,  that  the  constitution 
repealed  the  act  of  1879,  so  far  as  that  act  re- 
pealed the  act  of  1868,  and  revived  the  act  of 
1868,  except  the  monopoly  abrogated.— City  of 
New  Orieans  v.  Houston,  119  tJ.  S.  265,  7  S. 
Ct  198,  30  L.  Ed.  411. 

The  monopoly  abrogated  was  the  exclusive 
lottery  franchise  only,  and  not  the  exemption 
from  taxation,  even  .if  that  exemption  from  tax- 
ation might  be  practically  operative  as  a  monop- 
oly, since  the  monopoly  bv  reason  of  the  exemp* 
tion,  is  not  one  derived  from  any  clause  of  the 
charter  as  granted  in  the  year  1868^  but  is  one 
created  by  the  constitution  itself.— Id. 


^=s»3«  Iiotteries  and  distributloiui  or 
solieiiios  therefor  subject  to  resu- 
lation  or  proliibited. 

See  88  Cent.  Dig.  Lotteries,  i  8. 

The  definition  of  a  gift  enterprise  as  the 
business  of  selling  merchandise,  coupled  with  a 
promise  to  give  any  other  article  in  considera- 
tion of  the  purchase,  which  is  made  by  Laws 
D.  C.  1871-72,  pt  2.  pp.  96,  97,  licensing  vari- 
ous trades  and  businesses,  was  not  imported  in- 
to Rev.  St.  D.  C.  I  1177,  making  it  a  crime 
in  any  manner  to  engage  in  any  gift  enterprise 
business  in  the  District,  by  the  provisions  of 
section  1176,  disapproving  and  repealing  the 
earlier  legislation  for  the  licensing  of  gift  enter- 
prises, and  declaring  it  thereafter  to  be  unlaw- 
ful for  any  person  or  persons  to  enzage  in  said 
business  in  any  manner,  as  defined  in  the  re- 


pealed act  or  otherwise.— In  re  Gregoiy,  81  S. 
Ct  143,  219  U.  S.  210,  55  L.  Ed.  184. 

n.  LOTTERT  FRANCHISES,  OON. 

TRACTS,  AND   TRANS- 

ACTIONS. 

See  SS  Cent.  Die  Lotteries,  §{  9-16. 

Impairment    of    franchise,    see    Constitutional 
Law,  ^s»132. 

m.  PENALTIES  AND  FORFEITURES. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  SS  Cent.  Dig.  Lotteries,  SS  17-20.] 

IV.   ORimNAI.  RESPONSIBIUTT. 

(A)  OFFENSES. 

^=»20.  Nature  and  elements  in  s^Aoral. 

See  83  Cent   Dig.   Lotterlea,  SS  il,  22;    24  Cent. 
Dig.  Gaming,  S  167. 

Act  Cong.  March  2,  1895,  maldng  it  an  of- 
fense to  carry  from  one  state  to  another  any 
paper  "purporting  to  be  or  represent  a  ticket, 
chance,  share  or  interest  in  or  dependent  upon 
the  event  of  a  lottery/*  does  not  apply  to  the 
carrying  of  papers  containing  only  figures  rep- 
resenting the  result  of  a  lottery  drawing  which 
has  already  taken  place.— France  v.  United 
States^  17  S.  Ct  219,  164  U.  S.  676,  41  L.  Ed. 
595. 

Policy  slips  written  by  a  customer  to  indi- 
cate his  choice  of  numbers,  and  delivered  by 
hhn  to  an  agent  ofi  the  policy  game,%  to  be  for- 
warded hy  him  to  headquarters  in  another 
state,  are  not  within  the  provisions  of  Act 
Cong.  March  2,  1895,  28  Stat  963,  c.  191  [U. 
S.  Comp.  St  1901,  p.  3178],  making  it  an  of- 
fense against  the  tJnited  States  to  cause  to  be 
carried  from  one  state  to  another  any  paper, 
certificate,  or  instrument  purporting  to  be  or  to 
represent  a  ticket,  chance,  share,  or  interest  in 
a  lottery.  Judgment  Reilley  v.  United  States, 
106  F.  896,  46  C.  C.  A.  25,  reversed.—Francis 
v.  United  States,  23  S.  Ct  334,  188  U.  S.  375, 
47  L.  Ed.  508. 

(B)  PROSECUTION  AND  PUNISHMENT. 

[No  paragraphs  or  references  In  this  Digest    Bat 
■ee  33  Cent  Dig.  Lotteries,  88  29-35.] 
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MALICIOUS  PROSECUTION 


LOW-WATER  MARK. 

Ownership  and  rights  in  land  between  high  and 
low  water  mlirka,  see  Nayigable  Waten, 
86-3a 

LUMBER. 


Ciutoms  Duties,  ^=s>27,  88. 
Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

LYNCHING. 

Assisting  in  lynching  ground  for  disbarment, 
see  Attorney  and  Client,  ^=a39,  45. 

Prisoner  under  sentence  of  death  as  contempt 
of  mandate  of  federal  conrl^  stajring  proceed- 
ings pending  appeal,  see  Contempt,  ^=»22. 

MACHINERY. 

Annexation  to  real  property,  see  Fixtures. 
Dangerous  machinery,  see  Master  and  Servant, 

«=»101-129,  207-210.  233-236. 
Patents  for  machines,  see  Patents,  ^s»233-241. 
Production  and  use  of  steam,  see  Steam. 


MAIL 

See  Post  Office. 

Conspiracy   to  obstruct  passage  of  mail,   see 

Conspiracy,  ^s»45. 
Presumptions  as  to  mailing  and  delivery  of  mail 

matter,  see  Evidence,  ^s»71. 

MAIL  CLERKS. 

Carrier's  liability  for  injuries  to  railway  mail 

clerks,  see  Carriers,  ^=:»282. 
Equal   protection   of  li^ws,   see  Constitutional 

Law,  «»243. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICL 

See- 
Homicide,  «=>10,  11,  129,  155^158,  231.       ' 
Malicious  Prosecution,  ^=»56. 

MALICIOUS  MISCHIEF. 

£fee  S3  Cent.  Dig.  Mai.  Mis. 

Acquittal,  as  bar  to  civil  action,  see  Judgment, 
<S=»550. 


MvALICIOUS   PROSECUTION. 

Scope-Note, 

[INCLnDE3  institution  of  Judicial  proceedings,  civil  or  criminal,  against  another, 
maliciously  and  without « probable  cause  therefor;  Justification  or  excuse  for  such  prose- 
cation;   and  liabilities  and  remedies  therefor,  civil  or  criminal. 

[For  related  matters  under  other  topics,  see  croes- references  after  analyeiej 

Analysis. 

I*  Nature  and  Commencement  of  Prosecution. 

[No  paragraphs  o;r  references  in  this  Digest    But  see  38  Cent  Dig.  MaL  Pros. 
K  1-17.] 

IL  Want  of  Probable  Cause. 

^=»  25.  Civil  actions  and  proceedings. 

ni.  Malice. 

[No  paragraphs  or  references  in  this  Digest    But  see  33  Cent  Dig.  Mai.  Pros. 
§i  5&-«9.] 

IV.  Termination  of  Prosecution. 

[No  paragraphs  or  references  in  this  Digest    But  see  83  Cent  Dig.  Mai.  Pros. 
Si  70-78.] 

V.  Actions. 

^=»56.  Presumptions  and  burden  of  proof. 
64.  Weight  and  sufficiency  of  evidence. 
71.  Questions  for  jury. 

VI.  Criminal  Responsibility. 

[No  paragraphs  or  references  In  this  Digest    But  see  83  Cent  Dig.  MaL  Pros. 
ii  180,  181.] 

Cross-References. 


See  False  Imprisonment 

WroDgfol  attachment^  without  malioe,  see  At- 
tachment, ^=s>367 


nt,  wi 
,368. 


Wrongful  injunction,  without  malice,  see  In- 
junction, ^=s»257. 
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MALICIOUS  PROSECUTION,  I-VI 


[Sap.Ct.Dig.»Pase  1376] 


I.  NATUBE  AMD   OOMMENOEMENT 
OF  PROSECUTION. 

|No  paragraphs  or  references  In  this  Digest.    But 
see  33  Cent.  Dig.  Mai.  Pros.  §S  1-17.] 

II.  WANT  OF  PROBABLE  CAUSE. 

^^25.   Civil  aotionfl*  and  prooeedinss. 

See  38  Cent.  Dig.  Mai.  Pros.  9S  66-58;    6  Cent.  Dig. 
Attach.  SS  1319-13^. 

The  A.  Company,  having  by  its  charter  a 
monopoly  of  the  slaughtering  business  in  and 
around  New  Orleans,  brought  suit  in  the  Unit- 
ed States  circuit  court  against  the  B.  Company, 
to  restrain  it  from  carrying  on  the  same  busi- 
ness, which  the  latter  claimed  a  right  to  do  un- 
der the  provisions  of  Const.  La.  1879,  §§'  248, 
258,  vesting  the  regulation  of  the  business  in 
municipalities,  and  abolishing  the  monopoly 
features  thereof.  The  circuit  court  gave  judg- 
ment in  favor  of  the  A.  Company,  but,  upon 
appeal  to  the  United  States  supreme  court,  this 
judgment  was  reversed.  Held,  that  the  judg- 
ment of  the  circuit  court  was  sufficient  evidence 
of  probable  cause  for  the  suit  to  prevent  the 
maintenance  of  an  actioit  for  malicious  prose- 
cution on  account  thereof,  brought  by  the  B. 
Company,  against  the  A.  Company  in  the  state 
courts;  and  that  the  fact  that,  before  Uie  be- 
ginning of  the  suit  in  the  United  States  cir-* 
cuit  court,  the  state  courts  had  decided  against 
the  A.  Company  in  a  suit  brought  by  it  against 
the  city  of  New  Orleans,  to  restrain  the  city 
^rom  proceeding  under  tne  new  constitutional 

grovisions,    did    not   alter    the   case.— Crescent 
ity  Live   Stock  Landing  &  Slaughter  House 
0>.  V.  Butchers'  Union* Slaughter  House  &  Live 
Stock  Landing  Co.,  120  U.   S.  141,  7  S.  Ot 
472,  30  L.  Ed.  614. 

m.  MALICE. 

(No  paragraphs  or  references  in  this  Digest.    Bat 
see  83  Cent  Dig.  Mai.  Pros.  SS  69-69.] 

IV.  TERMINATION    OF    PROSECU- 
TION. 

{No  paragraphs  or  references  in  this  Digest.    But 
see  88  Cent.  Dig.  Mai.  Pros.  SS  70-78.] 


V.  ACTIONS, 
and 


burden     of 


^=»66.  Presumptions 
proof. 

See  83  Cent.  Dig.  Mai.  Pros.  SS  112-116. 

In  action  for  malicious  prosecution,  the 
burden  of  proving  malice  and  want  of  prob- 
able cause  rests  on  plaintiff.— (Sup.,  D.  C,  1012) 
Brown  v.  Selfridge,  32  S.  Ct.  444,  224  U.  S. 
189,  56  L.  Ed.  727,  affirming  judgment  (1910)  34 
App.  D.  C.  242;  (O.  C.  Mo.,  1899)  Ambs  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  114  F.  317. 

^»64.  Weight    and    sniRoienoy    of    eri- 
denee. 

See  33  Cent.  Dig.  MaL  Pros.  SS  161-163. 

Prima  facie  showing  of  want  of  probable 
cause  for  swearing  out  a  search  warrant  for 
stolen  property  is  not  made  by  evidence  as  to 
the  prosecution  and  unsuccessful  search  and 
the  dismissal  of  proceedings,  with  testimony  as 
to  defendant's  good  reputation. — (1912)  Brown 
V.  Selfridge,  32  S.  Ct  444,  224  U.  S.  189,  56 
L.  Ed.  727,  affirming  judgment  (1910)  34  App. 
D.  C.  242. 

€=»71.«  Questions  for  Jnrj. 

Bee  88  Cent  Dig.  Mai.  Pros.  SS  i^O-W, 

When  the  facts  are  undisputed  in  an  ac- 
tion for  malicious  prosecution,  the  question  of 
probable  cause  is  for  the  court. — (1912)  Brown 
V.  Selfridge,  32  S.  Ct.  444,  224  U.  S.  189,  66 
L.  Ed.  727,  affirming  judgment  (1910)  34  App. 
D.  C.  242. 


VI.  CBIMINAI.  RESPONSIBIIJTT. 

[No  paragraphs  or  references  in  this  Digest    Bat 
see  38  Cent.  Dig.  MaL  Pros.  SS  UO,  liBL] 


MALPRACTICE. 

By  attorney,  see  Attorney  and  Client, 
114. 


MANDAMUS. 

Scope-Note. 

[INCLUDES  writs  of  mandamus  or  of  mandate  commanding  performance  of  spedflc 
acts  by  inferior  courts  or  other  tribunals.  Judges,  boards,  officers,  or  corporations,  and  ac- 
tions In  the  nature  of  such  writs ;  nature  and  scope  of  the  remedy  in  general ;  grounds  of 
such  writs  or  actions  and  defenses  thereto ;  to  and  against  whom  and  to  compel  perform- 
ance of  what  acts  they  are  allowed;  Jurisdiction  to  grant  and  proceedings  to  obtain  the 
writ;  issuance  of  alternative  or  peremptory  writs,. requisites  and  validity  thereof,  seryice 
thereof,  return  to  alternative  writs,,  and  proceedings  thereon,  or  in  actions  for  mandamus  ;'^ 
Judgments  or  orders  and  enforcement  thereof;  review  of  proceedings;  costs  in  such  pro- 
ceedings; and  disobedience  to  such  writs. 

[For  related  matters  under  other  topics,  see  cross -referenoes  after  analysis.] 


Analysis. 

I.  Nature  and  Grounds  in  General. 

1.  Nature  and  scope  of  remedy  in  general. 

3.  Existence  and  adequacy  of  other  remedy  in  genertil. 

4.  Remedy  by  appeal  or  writ  of  error. 

10   Nature  and  existence  of  rights  to  be  protected  or  enforced. 
14.  Demand  and  default. 
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L  Nature  and  Grounds^  in  General — Continued. 

<©=>  15.  Defenses  and  grounds  of  opposition  in  general. 
16.  Mandamus  ineffectual  or  not  beneficial. 
21.  Persons  entitled  to  relief. 
23.  Interest  in  subject-matter. 

II.  Subjects  and  Purposes  of  Relief. 

(A)  Acts  and  Proceedings  ot  Courts,  Judges,  and  Judiciai,  Ofeicers. 
^=926.  Exercise  of  judicial  powers  and  functions  in  general. 

28.  Matters  of  discretion. 

33.  Intervention  or  substitution  of  parties. 

38.  Receivers  and  sequestration. 

43.  Dismissal  or  nonsuit,  and  reinsta.tement, 

44.  Change  of  venue  and  transfer  of  causes. 
61.  Signing  or  entry  of  judgment  or  order. 

52.  Modification  of  judgment  or  order. 

53.  Vacation  of  judgment  or  order. 

57.  Proceedings  for  review. 

58.  Enforcement  of  decision  on  review. 

(B)  Acts  and  Proceedings  op  Pubuc  Officers  and  Boards  and  Mu- 

NICIPAUTIES. 

«=3  63.  Officers  subject  to  mandamus  in  general. 
64.  State  of  national  boards  and  officers. 

71.  Ministerial  acts  in  general. 

72.  Matters  of  discretion. 

73.  Specific  acts. 

77.  Title  to  and  possession  of  office. 

82.  Public  records. 

84^  Contracts  in  general. 

85.  Proceedings  relating  to  public  lands. 

86.  Proceedings  to  procure  and  issuance  of  patents. 

98.  Establishment,  vacation,  regulation,  and  use  of   highways 

and  streets. 
101.  Audit  and  allowance  of  accounts  and  claims. 

104.  Payment  of  debts  and  claims. 

105.  In  general. 

106.  Appropriations  and  special  funds. 

111.  Judgments. 

112.  Levy  of  taxes. 

114.  Payment  of  claims,  warrants,  or  orders. 

115.  Payment  of  bonds  or  other  securities. 

116.  Payment  of  judgments. 

119.  Collection  of  taxes. 

(Q  Acts  and  Proceedings  of  Private  Corporations  and  Individuals. 

«=»  130.  Exercise  of  corporate  franchises  and  powers. 

133.  Operation  of  works,  and  public  service  and  accom- 
modation. 

ni.  Jurisdiction,  Proceedings,  and  Relief. 

^=»141.  Jurisdiction  and  authority. 

143.  Time  to  sue,  limitations,  and  laches. 

144.  Parties  plaintiff  or  petitioners. 
146.  Use  of  name  of  state. 

150.  Parties  defendant  or  respondents. 

151.  In  general. 

153.  New  parties. 

154.  Petition  or  complaint,  or  other  application. 
157.  Notice  or  rule  to  show  cause. 

164.  Return  or  answer. 

"*  ^^^^^~— ~—       ■■  I         I »     ^— — ^  ■■II  »     ■    ■        .^^^^       .^i^^a 
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III.  Jurisdiction,  Proceedings,  and  Relief — Continued. 

166.  Demurrer  to  return  or  answer. 

167.  Issues,  proof,  and  variance. 

168.  Evidence. 

172.  Scope  of  inquiry  and  powers  of  court. 
176.  Scope  and  extent  of  relief  in  general. 
179.  Peremptory  writ. 

181.  Proceedings  to  procure. 

187.  Appeal  and  error. 
190.  Costs' 

Cross-References. 


Conformity  of  federal  courts  to  state  practice, 

see  Courts,  ^=:»334. 
Equal   protection    of  lawa,   see   Constitutional 

Law,  «=s>248. 
Mandamus   to  compel  action  by   secretary   of 

navy  as  proceeding  against  United  States,  see 
V  United  States,  «=»125. 
Mandamus  to  review  judgment,  see  Appeal  and 

Error,  ^=»10. 


Mandatory  injunction,  see  Injunction,  ^s»5. 

Original   jurisdiction   of   appellate   courts. 
Courts,  ^=>404. 

To   compel   reinstatement   of  appeal,   see   Ap- 
peal and  Error,  ^s»8Q7. 

To    enforce    commerce    regulations^    see    Com- 
merce, ^=:»10. 


I.  NATUBB   AMD   GROUNDS   IN  OEN- 


^^1.   Nature    and    soope    of   reaiedy   in 
general. 

See  83  Gent.  Dig.  Mand.  SI  1*S;   1  Cent  Dig.  Ae- 
tion,  5  115. 

Mandamus  is  not  a  writ  of  right.  It  issues 
to  remedy  a  wrong,  not  to  promote  one,  and 
will  not  be  granted  in  aid  of  those  who  do  not 
come  into  court  with  clean  hands. — (1911) 
United  States  ex  rel.  Turner  v.  Fisher.  32  S. 
Ct.  37,  222  U.  S.  204,  56  L.  Ed.  165,  aftrming 
judgment  (1909)  Same  v.  Garfield,  33  App.  D. 
C.  195. 

^=»3.  Ezlstenoe  and   adeqnaoy   of   oilier 
remedy  in  seneral. 

See  88  Cent.  Dig.  Mand.  If  8.  10,  U,  16-84. 

A  mandamus  should  not  be  granted  to  com- 
pel an  officer  of  the  state  of  Virginia  to  re- 
ceive, in  payment  of  taxes  due  to  the  state, 
coupons  of  bonds  of  the  state  made  receivable 
for  taxes  by  Act  Va.  March  30,  1871,  under 
which  they  were  issued;  as  Act  Va.  Jan.  14, 
-1882,  affords  an  adequate  remedy  to  taxpayers 
required  to  pay  money  instead  of  such  coupons. 
—Moore  v.  Greenhow,  114  U.  S.  338,  5  S.  Ct 
1020,  29  L.  Ed.  240. 

Plaintiff  had  judgment  in  the  supreme  court 
of  the  District  of  Columbia  for  damages  and 
costs,  but  nothing  was  said  of  interest  On  ap- 
peal the  supreme  court  of  the  United  States  af- 
firmed the  judgment,  and  its  mandate  directed 
**that  such  execution  and  proceedings  be  had  as. 
according  to  right  and  justice  and  the  laws  of 
the  United  .States,  ought  to  be  had."  On  mo- 
tion of  plaintiff  in  the  court  below,  judgment 
was  entered  up  for  interest  on  the  original  judg- 
ment from  its  date.  Held  that,  the  interest 
not  being  sufficient  in  amount  for  the  appellate 
jurisdiction  of  the  supreme  court  of  the  United 
States,  mandamus  will  lie  to  the  supreme  court 
of  the  District  to  compel  it  to  vacate  the  judg- 
ment therefor.— Ex  parte  Washington  &  G.  n. 
Co.,  140  U.  S.  91,  11  S.  Ct  673,  35  L.  Ed.  339. 

On  petition  for  a  writ  of  mandamus  by  a 
board  of  county  commissioners  to  compel  the 
clerk  of  the  board  to  recognize  them  as  such 
and  to  perform  his  duties,  the  clerk's  answer 
that  petitioners  were  not  duly  elected  commis- 
sioners, but  that  other  persons  were,  does  not  so 
involve  their  title  to  office  as  that  the  writ 
should  be  refused  on  the  ground  that  there  is 
an  adequate  remedy  at  law  in  quo  warranto  pro- 
ceedings.—Delgado  V.  Chavez,  140  U.  S.  586,  11 
S.  Ct.  874.  35  L.  Ed.  578,  affirming  judgment 
5  N.  M.  646,  25  P.  94a 


Right  to  require  by  mandamus  that  petition- 
er have  access  to  depositions  and  exhibits  con- 
taining material  evidence  on  file  in  an  action  in 
the  federal  District  Court  which  was  sealed  by 
order  of  that  court  is  not  defeated  by  an  order 
not  appealed  from  rejecting  motion  for  leave 
to  inspect  on  the  ground  that  it  was  made  in 
the  original  case,  and  that  he  was  not  a  party 
to  it,  nor  by  denial  of  government's  motion  to 
vacate  the  order  to  which  denial  exceptions  were 
taken,  which  have  not  yet  been  heard. — Elx  parte 
Uppercu,  36  S.  Ct  140,  239  U.  S.  435,  60  U 
Ed.  368. 

^=»4.  Remedy  by  appeal  or  writ  of  er- 
ror. 

See  88  Ce.nt  Dig.  Mand.  |S  9-Zl,  S4-S4. 

A  writ  of  mandamus  cannot  be  used  to 
brinsf  up  for  review  an  order  of  the  circait 
court  vacating  and  dismissing  a  writ  of  replevin 
on  the  ground  that  the  court  nad  no  jurisdiction. 
Such  order  is  a  final  judgment,  and  subject  to 
review  only  on  a  writ  of  error. — Ex  parte  Balti- 
more &  O.  R  Co.,  108  U.  S.  566,  2  S.  Ct  876, 
27  L.  Ed.  812. 

The  owners  of  a  steamship  which  had  collid- 
ed with  and  sunk  a  steam  yacht  instituted  pro-| 
ceedings  in  the  district  court  for  Massachusetts 
for  limitation  of  liability  in  accordance  with 
Rev.  .St.  §  4284,  and  an  order  issued  restrainiufr 
the  prosecution  of  suits  by  damage  claimants 
"except  in  these  proceeding;s."  Thereafter  the 
master  of  the  steam  yacht  libeled  the  steamship 
company  and  the  steamship  in  the  district  court 
of  the  Southern  district  of  New  York,  which 
court  dismissed  the  libel  as  "improperly  filed.'* 
Held,  that  the  libel  was  dismissed  after  a  hear- 
ing on  the  merits,  and  that  the  supreme  court 
would  not  by  mandamus  direct  the  district 
court  to  vacate  the  order  of  dismissal,  to  rein- 
state the  cause,  and  to  proceed  on  the  libel, 
since  the  decision  of  the  lower  court  could  not 
be  controlled  by  mandamus,  nor  could  manda- 
mus be  used  as  a  writ  of  error. — Morrison  v. 
District  Court  of  United  States  for  Southern 
District  of  New  York,  147  U.  S.  14,  13  S.  Ct 
246,  37  Lu  Ed.  60. 

Mandamus  should  not  be  granted  to  vacate 
the  order  of  dismissal,  and  reinstate  and  try  the 
cause  when  the  libel  was  dismissed  for  want  of 
jurisdiction,  since  the  libelant  had  a  remedy  by 
direct  appeal  to  the  supreme  court  on  the  ques- 
tion of  jurisdiction,  under  Act  March  3,  1891,  c, 
517,  §  5  (26  Stat.  827),  if  the  jurisdiction  of  the 
district  court  was  in  issue  in  that  court,  or  by 
appeal  to  the  circuit  court  of  appeals,  under 
section  6»  if  such  jurisdiction  was  not  in  issue. 
-Id. 
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The  action  of  a  district  judge  discharging, 
on  habeas  corpus,  a  person  held  under  state 
process  to  answer, for  acts  done  in  pursuance  of 
a  law  of  the  United  States,  though  review- 
able on  appeal,  cannot  be  controlled  by  man- 
damus.— Commonwealth  of  Virginia  t.  Paul,  148 
U.  S.  107,  13  S.  Ct.  536,  37  I/.sEd.  386. 

Although  an  appeal  might  be  taken  from  the 
circuit  court  because  of  its  error  in  treating  the 
decision  of  the  supreme  court,  reversing  the  de- 
cree for  error  in  cerfain'  items  of  the  account- 
ing, as  a  reversal  in  all  respects,  and  in  admit- 
ting new  testimony  on  questions  other  than  the 
aocoonting,  yet  where  such  remedy  is  inade- 
quate, because  of  the  unavoidable  delay,  the 
supreme  court  may  correct  the  error  by  man- 
damus to  the  circuit  court.— Gaines  v.  Caldwell, 
148  U.  S.  228,  13  S.  Ct  611,  37  L.  Ed.  432. 

Though  the  judiciary  act  of  1780,  §  13  (Rev. 
St.  f  68S),  empowers  the  supreme  court  to  is- 
sue writs  of  mandamus  "in  cases  warranted  by 
the  principles  and  usages  of  law  to  any  courts 
appointed  under  the  authority  of  the  United 
States,"  such  writ  cannot  be  used  to  perform  the 
office  of  an  appeal  or  writ  of  error  to  review 
tiie  judicial  action  of  an  inferior  court,  especial- 
ly when  it  is  an  interlocutory  order  of  which 
a  review  is  sought. — ^American  Const  Co.  v. 
Jacksonville,  T.  &  K.  W.  Ry.  Co.,  148  U.  S. 
372,  13  S.  Ct  758,  37  L.  Ed.  486. 

Mandamus  will  lie  from  the  supreme  court 
of  the  United  States  to  compel  a  circuit  court  to 
take  cognizance  of  a  cause  in  which  proper 
service  has  been  made,  but  which  it  has  wrong- 
fully dismissed  for  want  of  service  or  power  to 
make  service  in  the  district  when  the  order  of 
dismissal  is  not  appealable  because  it  does  not 
dispose  of  the  case  as  to  all  the  defendants. — In 
re  Hohorst  150  U.  S.  653,  14  S.  Ct  221,  37 
L.  Ed.  1211. 

Mandamus  will  not  issue  to  an  inferior 
court  to  dismiss  a  bill  for  want  of  jurisdiction 
where  the  petitioner  w|ll  have  a  remedy  by  ap- 
peal should  a  decree  pass  against  him. — In  re 
Atlantic  City  R.  Co.,  17  S.  Ct  208,  164  U.  S. 
633,  41  Ii.  Ed.  579. 

Writ  of  error,  and  not  mandamus,  is  the 
proper  remedy  to  correct  the  action  of  a  state 
court  in  failing  to  give  full  effect  to  a  mandate 
from  the  supreme  court  of  the  United  States 
by  mistaking  or  misconstruing  its  judgment— In 
re  Blake,  20  S.  Ct  42,  175  U.  B.  114,  44  L.  Ed. 
94,  denying  leave  to  file  petition  for  mandamus, 
McClung  V.  Embreeville  Freehold,  Land,  Iron 
&  Railway  Co.,  52  S.  W.  1001,  103  Tfenn.  399. 

The  deciijion  by  an  inferior  court  upon  any 
matter  left  open  by  the  mandate  -  and  opin- 
ion of  the  higher  court  can  be  reviewed  only 
upon  a  new  appeal,  and  not  by  mandamus. — 
Ex  parte  Union  Steamboat  Co.,  20  S.  Ct  904, 
178  XL  S.  317,  44  L.  Ed.  1084. 

A  writ  of  mandamus  will  not  be  granted 
to  compel  the  dismissal  of  a  suit  by  the  cir- 
cuit court  of  the  United  States  for  want  of 
jurisdiction,  where  the  writ  of  prohibition  is 
denied  on  the  ground  that  there  is  an  adequate 
remedy  by  appeal.— In  re  Huguley  Mfg;  Co.,  22 
S.  Ct  455,  184  U.  S.  297,  46  L.  Ed.  549. 

Mandamus  cannot  be  used  as  a  substitute 
for  an  appeal  or  writ  of  error  to  correct  the 
error,  if  any,  committed  by  a  federal  Circuit 
Court  in  denying  a  motion  to  remand,  which 
presented  -  for  decision  the  question  whether 
there  waa  in  the  case  a  controversy  wholly  be- 
tween citizens  of  different  states,  to  the  com- 
plete determination  of  which  the  state,  though 
named  as  a  party  plaintiff,  was  not  a  necessary 
party.— Ex  parte  State  of  Nebraska,  28  S.  Ct. 
581,  209  U.  S.  436,  52  L.  Ed.  876. 

The  refusal  of  a  federal  Circuit  Court  to 
remand  a  civil  cause  to  the  state  court  whence 


it  had  been  removed  as  presenting  a  separable 
controversy  between  citisens  of  different  states 
cannot  be  reviewed  by  mandamus,  which  may 
not  b^  used  to  perform  the  office  of  an  appeal 
or  writ  of  error.— Ex  parte  Harding,  31  B.  Ct 
324,  219  U.  S.  363.  56  L.  Ed.  252,  37  L.  R.  A. 
(N.  S.)  392. 

Mandamus  is  the  proper  remedy  where 
a  single  Federal  judge,  in  violation  of  Act  June 
18,  1910,  c.  309,  §  17,  36  Stat  557,  vacates  a 
temporary  restraining  order  suspending  on 
constitutional  grounds  the  enforcement  of  a 
state  statute  by  restrainipg  the  action  of  a 
state  officer  thereunder,  and  denies  an  applica- 
tion for  an  interlocutory  injunction,  since  this 
section  makes  no  provision  for  any  appeal  from 
an  order  of  this  character  made  by  a  single 
judge,  and  a  right  of  appeal  is  not  otherwise 
given  by  statute. — Ex  parte  Metropolitan  Wa- 
ter Co.  of  West  Virginia,  31  S.  Ct  600,  220 
U.  S.  539,  55  Ia  Ed.  575. 

Mandamus  will  not  issue  to  revise  a  ruling 
of  the  Court  of  Appeals  of  the  District  of  Co- 
lumbia, sustaining  on  a  hearing  on  the  merits 
a  motion  to  strike  out  the  bill  of  exception  be- 
cause not  prepared  in  conformity  with  the  rules 
of  the  court,  because  its  action  if  erroneous  is 
an  error  committed  in  the  exercise  of  judicial 
discretion,  reviewable  only  by  writ  of  error. — 
Ex  parte  First  Nat  Bank  of  Dexter,  N.  Y.,  33 
S.  Ct  591,  228  U.  S.  516,  57  L.  Ed.  946. 

Mandamus  will  not  lie  to  review  the  ruling 
of  a  federal  Circuit  Judge  designating  under 
Judicial  Code  (Act  March  3,  1911.  c.  231)  § 
14,  36  Stat  1089  (U.  S.  Comp.  St  Supp.  1911, 
p.  132),  another  judge  in  place  of  a  District 
Judge,  who  certified  his  withdrawal  from  bank- 
ruptcy proceedings  on  filing  of  an  affidavit  un- 
der section  21  charging  him  with  personal  bias 
and  prejudice.— Ex  parte  American  Steel  Barrel 
Co.,  33  S.  Ct  1007,  230  U.  S.  35,  57  I*  Ed. 
1379. 

Refusal  of  a  federal  district  judge  to  remand 
to  the  state  court  a  suit  aprainst  a  federal  cor- 
poration involving  the  requisite  amount  and  re- 
movable, unless  made  otherwise  by  the  fact 
that  it  arose  under  the  Employers'  Liability 
Act  of  April  22»  1908,  cannot  be  reviewed  by 
mandamua— Exparte  Roe,  34  S.  Ct  722,  234 
U.  S.  70,  58  li.  Ed.  1217. 

^S9l0.  Nature    and    eziateiiee    of   rishts 
to  1m  proteetod  or  anforoed. 

Bee  IS  Ceiit./.Dig.  Hand,  i  87. 

An  adjudication  of  bankruptcy  against  a 
tunnel  company  on  a  petition  alleging  that 
such  company  was  "engaged  in  the  business 
of  building  and  contracting''  calls  for  a  deci- 
sion of  a  question  of  fact,  or  of  mixed  law  and 
fact, '  as  to  whether  the  principal  business  of 
such  company  was  that  of  manufacturing,  and 
contracting  for  such  manufacturing,  so  as  to  be 
within  the  purview  of  Bankr.  Act  July  1,  1898, 
c.  541.  I  4b,  30  Stat.  547  (U.  S.  Comp.  St.  1901, 
p.  3423),  as  amended  by  Act  Feb.  5,  1903,  c. 
487,  §  3,  32  Stat  797  (U.  S.  Comp.  St  Supp. 
1907,  p.  1025),  which  decision  qinnot  be  review- 
ed by  mandamus.— In  re  Riggs,  29  S.  Ct.  598, 
214  U.  S.  9,  53  L.  Ed.  887. 

Proof  that  the  enrollment  of  certain  per- 
sons us  Creek  freedmen  was  procured  by  fraud 
defeats  the  right  to  compel  the  Secretary  of 
the  Interior  by  mandamus  to  restore  their 
names  to  the  rolls:  even  though  such  names 
have  been  arbitrarily  stricken  therefrom  with- 
out the  notice  and  opportunity  for  hearing  es- 
sential to  due  process  of  law.— (1911)  United 
States  ex  rel.  Turner  v.  Fisher,  32  S.  Ct  37, 
222  U.  S.  204,  56  L.  Ed.  165,  affirming  judg- 
ment (1909)  Same  v.  Garfield,  33  App.  D.  0. 
195. 
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^=»14.  Demand  and  default*       ^ 
See  IS  Cent.  Dig.   Mand.   fi  44-46. 

A  demand  is  not  necessary  before  bringing 
suit  by  mandamus  to  compel  a  board  of  county 
commissioners  to  levy  a  tax  to  satisfy  judg- 
ments on  county  bonds,  where  it  is  averred  that 
it  is  clearly  the  purpose  of  the  board  not  to  per- 
form the  duty  imposed  upon  it  by  such  judg- 
ments. Judgment,  Territory  v.  Board  of  Com'rs 
of  Santa  P6  County  (N.  M.  1907)  89  P.  252,  af- 
firmed.—Board  of  Com'rs  of  Santa  F6  County 
V.  Territory  of  New  Mexico  ex  rel.  Coler,  30  S. 
Ot  lU,  216  U.  S.  296,  54  li.  Ed.  202. 


n.   SUBJECTS    AKD    PURPOSES    OF 


Defenses  and  croni&dfl  of  opposi- 
tion in  general. 
See  88  Cent  Dig.  Mand.  S9  47,  48. 

Mandamus  will  not  lie  to  compel  a  public 
officer  to  do  a  particular  thins  which  his  su- 
perior in  authority  has  lawfully  ordered  him 
not  to  do.— Butterworth  r.  United  States,  112 
U.  S.  60,  5  S.  Ot.  25,  28  L.  Ed.  656. 

^s»16.  Mandamns     inefleetnal     or     not 
benefleial. 

See  88  Cant  Dls.  Mand.  SS  4«,  68.  80. 

Defendant  railroad  company,  having  a  dis- 
cretion as  to  the  location  of  the  route  of  its 
road,  constructed  its  road  throui^h  Y.,  an  estab* 
lished  county  seat,  and  stopped  its  trains  there, 
bat  did  not  build  a  station.  After  completing 
its  road  four  miles  further,  to  North  Y.,  it  there 
erected  a  station,  and  ceased  to  stop  its  trains 
at  Y.  On  an  application  for  a  mandamus  to 
compel  defendant  to  erect  and  maintain  a  sta- 
tion at  Y.,  and  stop  its  trains  there,  it  appeared 
that  North  Y.  had  become  by  far  the  most  im- 
portant town  in  the  county,  and  that  the  sur- 
'  rounding  community  were  better  accommodated 
by  a  station  at  that  place;  that  a  station  at  Y. 
would  not  pay  expenses;  that  there  were  other 
stations  on  the  road  furnishing  sufficient  facili- 
ties for  the  country  south  of  North  Y.;  and 
that  North  Y.  had  been  made  the  county  seat 
by  act  ol  the  legislature.  Held,  mandamus  be- 
ing predicated  upon  the  facts  existing  at  the 
time  of  rendering  judgment,  that  it  was  erro- 
neously issued;  the  facts  not  bringing  the  case 
within  the  power  of  the  court  to  grant  relief.— 
Northern  Pac.  R.  Co.  ▼.  Territory  of  Washing- 
ton. 142  U.  S.  492,  12  S.  Ct.  283,  85  L.  Ed. 
1092^  reversing  Judgment  8  Warii.  T.  803,  13 
P.  604. 

i 

^s»21.  Persons  entitled  to  relief* 
See  88  Gene  Dig.  Mand.  Si  64-68. 


-—  Interest  in  snbjeet-matter. 
See  88  Cent  Dig.  Mand.  9S  56-68. 

After  the  giving  of  a  supersedeas  in  the 
usual  form,  a  judgment  of  the  circuit  court  was 
affirmed  by  the  United  States  supreme  court 
On  the  coming  down  of  the  mandate,  T^hich 
was  also  in  the  usual  form,  a  motion  was  made, 
on  notice,  for  judgment  against  the  defendant 
and  his  sureties,  and  a  demurrer  thereto  by  the 
sureties  was  overruled.  The  sureties  then  of- 
fered a  plea  of  partial  payment,  but  the  court 
refused  to  allow  it  to  be  filed,  and  entered  judg- 
ment against  both  principal  and  sureties.  The 
sureties  thereupon  obtained  a  writ  of  error  from 
the  circuit  court  of  appeals,  but  the  same  was 
dismissed  because  the  principal  did  not  join 
in  it,  and  there  was  no  summons  and  severance, 
or  equivalent  proceeding.  The  sureties  then 
applied  to  the  supreme  court  for  a  writ'  of  man- 
damus to  review  the  action  of  the  circuit  court. 
Held  that,  as  they  were  not  parties  to  the  origi- 
nal judgment  or  the  writ  of  error  thereon,  they 
'were  not  so  concerned  in  the  mandate  as  to  be 
entitled  to  have  it  reviewed  by  writ  of  manda- 
mus.—Ex  parte  Humes,  149  U.  8.  192,  13  S. 
Ct  836,  37  L.  Ed.  69& 


(A)  ACTS  AND  PROCEEDINGS  OF 
COURTS,  JUDGES,  AND  JUDI- 
CIAL OFFICERS. 

^ss>2Q»  Exercise  of  Jndieial  powom  and 
f  nnotions  in  ^taieTmlm 

See  88  Cent  Dig.  Mand.  {  62. 

Where  a  circuit  court  dismisses  an  action 
of  replevin  for  want  of  jurisdiction  on  account 
of  the  amount  involved,  and  orders  a  return 
of  the  property,  and  renders  judgment  for  dam- 
ages, the  supreme  court  cannot  grant  mandamus 
to  reverse  such  judp^ment  and  order;  the  amount 
in  controversy  bemg  to6  small  for  a  writ  ot 
error.— In  re  Burdett,  127  U.  S.  771,  8  S.  Ct. 
1394,  32  L.  Ed.  821. 

Mandamus  will  not  lie  to  compel  a  federal 
Circuit  Court  to  remand  to  a  state  court  a 
cause  which  the  Circuit  Court  has  refused  to 
remand  to  the  state  court  because  of  tho 
opinion  that  the  case  presents  a  controversy 
between  the  removing  defendant  and  the  plain- 
tiff which  can  be  fully  determined  between 
them  without  the  presence  of  the  other  defend- 
ants.—In  re  Polliu,  27  S.  Ct.  729,  206i  U.  S. 
323,  51  L.  Ed.  1081. 

The  denial  by  a  federal  Circuit  Court  of 
a  motion  to  remand  a  cause  to  a  state  court* 
because  of  the  opinion  that  the  grounds  of  the 
motion,  vis.,  that  the  suit  was  to  recover 
a  penalty,  and  was  not  therefore  one  of  a  civil 
nature,  that  the  petition  and  record  did  not 
show  that  the  suit  was  sought  to  be  removed 
to  the  circuit  court  for  the  district  in  which 
either  plaintiff  or  defendant  resided,  and  that 
the  defendant  did  not  specifically  pray  for  the 
removal  of  the  cause,  are  not  well  founded, 
cannot  be  reviewed  by  mandamus. — Ex  parte 
Qruetter,  80  S.  Ct  090,  217  U.  S.  586,  54  U 
Ed.  892. 

^=:»28*  Hatters  of  diseretion* 

See  88  Cent.  Dig.  Mand.  I  64. 

On  an  application  for  a  writ  of  mandamna 
to  compel  a  circuit  judge  to  pay  to  petitioner  a 
sum  of  money  deposited  in  court,  petitioner  al- 
leged that  such  money  was  paid  into  court  aa 
attorney's  fees  in  a  certain  suit  in  which  he 
was  attorney  for  plaintiff,  and  that,  by  the  terms 
of  the  decree  rendered  in  said  suit,  he  was  the 
absolute  and  unconditional  owner  of  said  at- 
torney's fees.  The  return  stated  that,  upon  ap- 
plication for  such  money,  it  had  been  adjudg- 
ed that  neither  by  the  terms  of  the  decree  nor 
the  justice  of  the  case  was  petitioner  entitled 
to  the  money  until  he  had  prosecuted  said  suit 
to  a  final  decree.  Held,  that  the  petitioner  was 
not  entitled  to  the  writ— Ex  parte  Hughes,  114 
U.  S.  147,  5  S;  Ct.  823,  29  U  Ed.  18i 

Mandamus  will  not  lie  to  compel  a  lower 
court  to  decide  a  matter  before  it  in  a  par- 
ticular way,  or  to  review  any  action  taken  by 
it  in  the  exercise  of  a  legitimate  jurisdiction. — 
In  re  Parsons,  150  U.  S.  150,  14  S.  Ct  60,  37 
Lr.  Ed.  1034. 

Though  the  discretion  of  a  judge*  in  a  matter 
intrusted  to  his  judicial  discretion  cannot  be 
controlled  by  mandamus,  yet,  if  he  dedines  to 
exercise  his  discretion,  or  to  act  at  alL  manda- 
mus will  lie  to  compel  him  to  act. — ^Hudson  v. 
Parker,  156  U.  S.  277,  15  S.  Ot  450.  39  Ia 
Ed.  424. 

«S933.  Intervention    or    snbstitntion    of 
parties. 

See  88  Cent.  Dig.  Mand.  f  76. 

Mandamus  is  the  proper  remedy  to  compel 
a  court  to  bring  in  a  party  to  an  action,  when 
it  has  erroneously  declined  to  make  him  a 
party  on  the  ground  that  it  has  no  jurisdiction 
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to  do  so.— Ez  parte  Connaway,  20  S.  Ct.  951, 
178  TJ.  S.  421,  44  L.  Ed.  1134. 

The  federal  Supreme  Court  will  not  revife 
by  mandamua  the  exercise  by  a  District  Court 
of  its  discretion  when  retainin^r  a  case  for  an 
actual  experiment  with  telephone  rates  fixed 
by  a  municipality  after  its  decree  enjoininfp 
such  ordinance  as  confiscatory  had  been  revers- 
ed without  prejudice  in  refusing  to  permit  a 
telephcme  subscriber  to  intervene  as  representa- 
tive of  a  class  under  Equity  Bule  38;  he  acting 
for  all  other  subscribers  as  to  restitution  of  the 
sums  collected  in  excess  of  the  rates  fixed  pend- 
ing the  injunction. — In  re  Engelhard  &  Sons 
Co.,  34  S.  Ct  258,  231  U.  S.  646^  58  L.  Ed.  416. 

^s»38.  BeeeiTers  and  sequestration. 

See  33  Cent  Dig.  Mand.  I  83. 

Mandamus  will  not  lie  to  compel  a  circuit 
judge  to  decide  in  a  particular  way  an  applica- 
tion by  receivers  of  a  railway  company  for  au- 
thority to  enter  into  an  agreement  for  the  par- 
tial readjustment  of  the  affairs  of  the  company. 
—In  re  Rice,  155  U.  S.  396.  15  S.  Ct.  149,  39 
L.  Ed.  198. 

A  decree  made  by  the  circuit  court  on  a 
summary  application  by  receivers  of  a  railway 
company,  after  proper  notice  to  the  parties  in- 
terested, will  not  be  interfered  with  by  manda- 
mus.— ^Id. 


Diss&iasal   or  noiisiilt,   and  rein- 
atateatent. 

Bm  tt  Cent  Dig.  Mand.  51  88»  89. 

Mandamus  will  not  issue  to  compel  a 
federal  judge  to  dismiss,  for  lack  of  juris- 
diction, a  suit  which  he  certifies  that  he  is 
satisfied  involves  a  controversy  within  the  ju- 
risdiction of  the  court,  brought  by  a  nonresi- 
dent transferee  of  shares  in  an  insolvent  cor- 
poration, for  the  benefit  of  all  the  shareholders, 
to  have  a  receiver  appointed  and  the  company 
wound  np,  although  the  transfer,  while  abso- 
lute, was  made  wnen  the  corporation  was  in- 
solvent, and  for  the  purpose/  of  bringing  the 
suit— In  re  Cleland,  80  S.  Ct.  647,  218  U.  S. 
120,  54  L.  Ed.  962. 

•  Clianse  of  Tenne  and  transfer  of 


See  33  Cent.  Dig.  Mand.  SS  M>  91;    48  Cent  Dig. 
Bern,  of  C.  H  196,  888. 

Petitioner  had  caused  a  suit  to  be  removed 
from  a  state  court,  and,  the  case  having  been  re- 
manded, asked  leave  to  file  a  petition  for  manda- 
mus to  the  circuit  court  to  set  aside  its  order 
remanding  the  case,  on  the  ground  that  the  com- 
plaint on  which  he  relied  to  show  his  right  to  a 
removal  was  not  before  the  court  Held,  that 
the  supreme  court  had  no  power  to  grant  the 
mandamus.— In  re  Sherman,  124  U.  S.  364,  8  S. 
Ct  505,  31  L.  Ed.  423. 

When  a  federal  circuit  court  has  unlawfully 
taken  jurisdiction  of  a  prosecution  commenced 
in  a  state  court  against  a  federal  revenue  officer, 
the  supreme  court  of  the  United  States  will 
award  a  writ  of  mandamus  directing  the  judge 
of  the  circuit  court  to  remand  the  same.— <)om- 
monwealth  of  Virsdnia  v.  Paul,  148  U.  S.  107, 
13  S.  Ctr536,  87  iTEd.  386. 

Mandamus  will  lie  to  compel  a  federal  Cir- 
cuit Court  to  remand  a  cause  to  the  state  court 
whence  It  was  removed,  where  it  is  apparent  as 
a  matter  of  law  from  the  record  itself  that  the 
federal  court  was  without  jurisdiction.— In  re 
Winn,  29  S.  Ct  615,  213  U.  S.  458,  53  L.  Ed. 
873. 

^»51.  Msainc  ov  entry  of  Jmdcsient  or 
order. 

Bm  88  Cent  Dig.  Mand.  H  98-100. 

A  writ  of  mandamus  may  lie  to  compel  a 
court  to  enter  judgment  by  default,  where  it  i 


erroneously  declines  to  take  iurisdiction  of  the 
case  after  sufiicient  service  on  the  defendant, 
who  does  not  appear,  except  specially  to  contest 
the  jurisdiction.— In  re  Grossmayer,  20  S.  Ct 
535,  177  U.  S.  48,  44  L.  Ed.  665. 

^»52«  Modifieation  of  jndcment  or  or* 
der. 

See  88  Cent  Dig.  Mand.  I  101. 

Where  a  motion  is  made  to  amend  a  judg- 
ment so  as  to  make  it  conform  to  the  finding,  a 
denial  of  the  motion,  on  the  ground  that  the 
judgment  was  correctly  recorded,  is  a  judicial 
action,  and  cannot  be  reviewed  by  mandamus. — 
Ex  parte  Morgan,  114  U.  S.  174,  5  S.  Ct  825. 
29  Li.  Ed.  135. 

4^53.  Vaeation  of  Jndi^ment  or  order. 

See  83  Cent  Dig.  Mand.  SS  102-107. 

Mandamus  will  not  lie  from  the  United 
States  supreme  court  to  a  circuit  court  to  compel 
the  vacation  of  .orders  b^  which  the  latter  court, 
in  a  summary  proceeding  and  after  hearing, 
but  without  undertaking  to  determine  the  title, 
recognizes,  as  the  proper  incumbents,  a  district 
attorney  and  marsnal  who  have  been  commis- 
sioned by  the  president  during  a  vacation  of  the 
senate,  and  requiring  the  former  incumbents, 
who  refuse  to  surrender  their  offices,  to  turn  over 
the  property  and  prisoners  under  their  control, 
respectively.— In  re  Parsons,  160  U.  S.  150,  14 
S.  Ct.  50,  37  L.  Ed.  1034. 

Mandamus  is  the  proper  remedy  where  a 
federal  Circuit  Court  has  exceeded  its  power 
by  vacating  a  judgment  after  the  term.— In  re 
Metropolitan  Trust  Co.  of  City  of  New  York, 
31  S.  Ct  18,  218  U.  S.  312,  54  L.  Ed.  1051.       . 

^»57.  Proeeedinss  for  review. 

See  88  Cent  Dig.  Mand.  SS  68,  114-180. 

A  writ  of  mandamus  will  not  lie  to  compel 
the  Court  of  Appeals  of  the  District  of  Colum- 
bia to  reinstate  an  appeal  'from  the  Supreme 
Court  of  the  District  in  an  action  originally 
brought  before  a  justice  of  the  peace,  where 
such  appeal  was  dismissed  by  the  court  of  ap- 
peals for  want  of  jurisdiction,  although  the  de- 
cree of  dismissal  cannot  be  reviewed  on  appeal 
or  writ  of  error.— In  re  Key,  23  S.  Ct  624,  189 
U.  S.  84,  47  Ia  Ed.  720. 

^=958.  Enf  oroement  ^of  deeision  on  re- 
>   Tlew. 

See  88  Cent  Dig.  Mand.  S  121;   18  Cent  Dig.  Costs, 
S  826. 

Where  a  case  is  sent  to  the  lower  court  by 
mandate  from  the  United  States  supreme  court, 
and  the  court  does  not  proceed  to  execute  the 
mandate,  or  disobeys  and  mistakes  its  meaning, 
the  party  aggrieved  may,  by  motion  for  a  manda- 
mus, at  any  time  bring  the  errors  or  omissione 
of  the  lower  court  before  the  supreme  court  for 
correction.— In  re  Sanford  Fork  &  Tool  Co.,  100 
U.  S.  247,  16  S.  Ct  201,  40  L.  Ed.  414. 

(B)  ACTS  AND  PROCEEDINGS  OF  PUB- 
LIC OFFICERS  AND  BOARDS 
AND  MUNICIPALITIES. 

Matters  concluded  by  judgment,  see  Judgment, 
<$=9713. 

^=»63.  Offleers  snbjeot  to  man  damns  in 
SeneraL 

See  83  Cent  Dig.  Mand.  f  127. 

While  the  head  of  a  governmental  depart- 
ment is  not  subject  to  mandamus  in  matters 
involving  the  exercise  of  discretion,  yet  such 
writ  may  be  issued  against  the  Secretary  of 
the  Interior,  where  he  attempts,  without  author- 
ity of  law,  to  annul  the  action  of  his  predeces- 
sor in  office,  approving  the  location  of  a  rail- 
road's right  of  way  over  public  lands. — Noble 
V.  Union  River  Logging  R.  Co.,  147  U.  S.  166^ 
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13  S.  Ct.  271,  37  L.  Ed.  123,  affirming  decree 
Union  River  Logging  B,  Co.  v.  Noble,  20  D.  C. 
555. 

^s>64.   State  or  aational  iMarda  and  offi- 
cer s. 

See  33  Cent.  Dig.  Hand.  {{  128,  129. 

The  Secretary  of  the  Interior  will  not  be 
compelled  by  mandamus  to  approve  the  relator's 
selection,  as  an  adopted  member  of  the  Wichita 
Tribe,  or  certain  landd  out  of  those  ceded  to 
the  United  States  by  the  Wichita  and  affili- 
ated bands  of  Indians,  under  the  agreement  of 
June  4,  1891,  ratified  by  Act  March  2,  1895, 
c.  188,  28  Stat.  876,  895-897,  where  the  Sec- 
retary's answer,  though  not  in  terms  deny- 
ing the  averments  of  the  petition  as  to  the  re- 
lator's membership  in  the  tribe,  alleges  that  he 
had,  on  a  specified  date,  reached  and  announced 
a  decision  that  such  relator  was  not  a  member 
of  the  tribe,  and  therefore  was  not  entitled  to 
an  allotment.  Judgment  (19(^)  26  App.  D.  C. 
290,  affirmed.— United  States  v.  Hitchcock.  27 
S.  Ct.  423,  205  U.  S.  80,  51  L.  Ed.  718. 

9=971.  Ministerial   acts   in   general. 

See'  33  Cent.  Dig.  Hand,  f  133. 

Courts  will  not  compel  executive  officers  to 
perform  their  official  duties,  even  though  such 
duties  require  an  interpretation  of  the  law,  un- 
less they  refuse  to  act  at  all,  or  the  act  which  it 
is  souj^ht  to  compel  them  to  perform  is  purely 
ministerial— United  States  ▼.  Windom,  137  U.  S. 
636,  11  S.  Ct  197,  34  L.  Ed.  811. 

While  the  head  of  a  governmental  depart- 
ment is  not  subject  to  mandamus  in  any  matter 
involving  the  exercise  of  discretion,  these  writs 
may  yet  be  issued  against  him  in  relation  to  mat- 
ters wherein  he  performs  a  mere  ministerial  du- 
ty, or  is  without  power  to  act  at  all.— Noble  v. 
Union  Kiver  Logging  R.  Co.,  147  U.  S.  1G5,  13 
S.  Ct.  271,  37  L.  Ed.  123,  affirming  decree  Union 

Kiver  Logging  R.  Co.  y.  Noble,  20  D.  C.  655. 

• 

^=»72.  Matters  of  diaoretioa. 

See  33  Cent.  Dig.  Mand.  f  184. 

The  courts  have  no  power  to  compel,  by  man- 
damus, an  executive  officer  to  perform  an  act 
which  is  discretionary  with  him. — United  States 
v.  Black.  128  U.  S.  40,  9  S.  Ct.  12,  32  L.  Ed. 
354. 

^=»73.   Speeifle  aotlu 
Bee  33  Cent.  Dig.  Mand.  if  115,  13S,  144-1«). 

Where,  on  application  for  an  increased  pen- 
sion, the  commissioner  rerates  the  applicant, 
mandamus  will  not  lie  to  the  commissioner  to 
assign  him  to  a  different  class;  the  decision 
rerating  the  applicant  is  an  exercise  of  official 
discretion.— United  States  v.  Black,  128  U.  S. 
40,  9  S.  Ct.  12,  32  L.  Ed.  354. 

Where  an  application  for  an  increased  pen- 
sion has  been  adjudicated  on  appeal  to  the  se- 
cretary of  the  interior,  and  the  applicant's  right 
to  an  increase  established,  and  the  commission- 
er of  pensions  refuses  to  carry  but  the  order  of 
the  secretary,  a  court  may  interfere  by  manda- 
mus.— Id. 

On  application  for  an  increased  pension, 
the  secretary  of  the  interior  decided  that  relator 
"came  under  the  meaning  of  the  law  granting 
pensions  to  those  persons  who  require  regular 
aid  and  attendance."  The  pension  commission- 
er issued  a  certificate  to  relator  at  $50  a  month 
from  January  14,  1885,  the  date  of  his  last 
medical  examination.  Rev.  St  |  4698,  provides 
that  all  persons  who  shall  have  been  so  totally 
disabled  in  the  service  as  to  require  the  regular 
personal  aid  and  attendance  of  any  other  person 
shall  be  entitled  to  a  pension  of  $50  a  month. 
Section  46981/^  provides  that,  **except  in  cases 
of  permanent  specific  disabilities,  no  increase  of 
pension  shall  be  allowed  to  commence  prior  to 
the  date  of  the  examining  surgeon's  certificate 
establishing  the  same,  made  under  the  pending 


claim  for  increase,  *  *  *  subject  to  the  ap- 
proval of  the  commissioner  of  pensions.*'  Rela- 
tor claimed  $72  a  month  from  June  17, 1878,  un- 
der Act  Cong.  June  16,  1880  (21  Stat.  281),  the 
operation  of  which  is  limited  to  "all  soldiers  and 
sailors  who  are  now  receiving  a  pension  of  $50 
per  month."  Held  that,  whether  or  not  the  com- 
missioner was  right  in  construing  this  act  to 
apply  only  to  those  receiving  $50  at  the  date 
thereof,  the  court  would  not  interfere,  as  the 
decision  of  the  secretary  left  the  matter  open, 
and  the  allegation  on  which  the  application  for 
mandamus  was  based,  that  the  commissioner 
refused  to  obey  the  decision  of  the  secretary, 
was  unfounded.— United  States  v.  Ranm,  135 
U.  S.  200,  10  S.  Ct.  820,  34  L.  Ed.  105. 

Mandamus  will  lie,  in  the  absence  of  other 
controlling  facts,  to  compel  the  Secretary  of 
the  Interior  to  restore  to  the  freedmen  rolls 
of  the  Creek  Nation  the  names  of  those  who 
have  been  arbitrarily  stricken  from  such  rolls 
without  the  notice  and  opportunity  to  be  heard 
essential  to  due  process  of  law. — (1911)  United 
States  ex  rel.  Turner  v.  Fisher,  32  S.  Ct.  37, 
222  U.  S.  204,  56  L.  Ed.  165,  affirming  judg- 
ment (1909)  Same  y.  Garfield,  33  App.  D.  C. 
195. 

Mandamus  lies  to  compel  Interstate  Com- 
merce Commission  to  take  jurisdiction  of  a  pe- 
tition alleging  violation  of  the  interstate  com- 
merce act  by  a  railway  in  Alaska,  where  the 
Commission  refused  to  entertain  the  petition  on 
the  ground  that  Alaska  was  not  a  territory  of 
the  United  States.— (1912)  Interstate  (Jom- 
merce  Commission  v.  United  States  ex  rel. 
Humbolt  S.  S.  Co.,  32  S.  Ct  556,  224  U.  S. 
474,  56  L.  Ed.  849,  affirming  judgment  United 
States  V.  Interstate  Commerce  Commission 
(1911)  37  App.  D.  C.  266. 

The  decision  of  the  Secretary  of  the  Interior 
revoking  his  prior  approval  of  a  proposed  ad- 
justment of  a  contest  over  a  Cherokee  aUotment 
will  not  be  revised  by  mandamus,  where  such 
revocation  was  made  in  the  exercise  of  a  discre- 
tion confided  to  the  Secretary  by  the  act  of  July 
1,  1902,  and  before  title  had  passed  under  Act 
April  26, 1906,  {  5.— United  States  ex  rel.  Knight 
V.  Lane,  33  S.  Ct.  407,  228  U.  S.  6,  57  L.  fid. 
709,  affirming  judgment  Same  v.  BaUinger,  35 
App.  D.  C.  429. 

Order  of  Secretary  of  Interior  recognizing 
the  adopted  children  of  deceased  Indian  allottee 
as  his  heirs,  though  made  final  and  conclusive 
by  Act  June  25, 1910,  did  not  exhaust  his  power 
so  as  to  permit  mandamus  to  interfere  with  his 
action  in  reopening  the  matter  for  further  con- 
sideration.—Lane  V.  United  States  ex  rel.  Micka- 
diet,  36  S.  Ct.  599,  241  U.  S.  201,  60  L.  BM. 
956,  reversing  judgment  United  States  of  Amer- 
ica ex  rel.  Mickadiet  v.  Lane,  43  App.  D.  0. 414. 

A  decree  of  adoption  by  a  state  court  is  no 
reason  for  interfering  by  mandamus  with  deter^ 
minatfon  of  Secretary  of  Interior  under  Act 
June  25,  1910,  as  to  the  legal  heirs  of  a  deceased 
Indian  allottee.— Id. 

^=»77.  Title  to  and  possession  of  oAee. 

See  S3  Cent  Dig.   Man<l.  §f  161-1». 

The  action  of  the  secretary  of  the  interior 
in  discharging  a  clerk  in  his  department  for  in- 
competency is  not  subject  to  review  in  the 
courts,  either  by  mandamus  to  reinstate  the 
clerk,  or  by  compelling  payment  of  salary  as 
though  he  had  not  been  removed,  in  the  ab- 
sence of  any  specific  provision  therefor  by  act 
of  congress.  Decree  33  Ct  CL  174,  affirmed. — 
Keim  v.  United  States,  20  S.  Ct  574,  177  U.  S. 
290,  44  li.  Ed.  774. 

^=»82.  Publie  reeords* 

See  33  Cent  Dig.  Mand.  §i  139,  177-179:    10  Cent 
Dig.  Clerks  of  C.  |  91. 

.  Mandamus  will  not  lie  to  compel  the  produc- 
tion and  correction,  in  accordance  with  allega- 
tions of  the  petition,  of  documents  filed  with  the 
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iecretary  of  a  territory,  purporting  to  be  a  rec- 
ord of  the  proceedings  of  a  session  of  the  terri- 
torial legislature,  in  a  case  not  involving  private 
rights.— Clough  V.  Curtis,  134  U.  S.  361,  10  S. 
Ct  573,  33  U  Ed.  945,  affirming  2  Idaho  (Hash.) 
523,  22  P.  a 

^»84.  GoBtraota  in  seneraL 

8«e  8S  Cent  Dig.  Hand.  U  U0-18S. 

Mandamus  will  lie  to  an  officer  to  do  onlj 
such  ministerial  duty  as  existed  when  applica- 
tion for  mandamus  was  made,  and  will  not  lie 
to  him  to  sign  a  contract  in  accordance  with  an 
advertisement  for  public  work  and  a  bid  there- 
for, where,  before  the  application,  the  work  was 
readvertised,  and  the  same  person  made  a  lower 
bid,  under  which  he  obtained  a  contract  for  the 
work. — United  States  ex  rel.  International  Con. 
Co.  y.  Lamont,  155  U.  S.  308,  15  S.  Ct.  97,  39 
L.  Ed.  160. 

Nor  will  mandamus  lie  to  the  officer  to  fur- 
nish evidence  that  the  contract  had  been  entered 
into- — Id. 

«s>85.  Proceedlasa    valatins    to    publlo 
lands. 

See  S8  Cent.  Dig.  Mand.  Sfi  lM-188. 

Whether  Arsenal  Island,  in  the  Mississippi 
river,  which  is  of  a  shifting  nature^  constantly 
changing  its  position,  and  upon  which  the  gov- 
ernment is  operating  with  a  view  of  rendering 
it  permanent,  and  to  which  the  city  of  St  Louis 
has  a  claim  dependent  upon  whether  or  not  it 
IS  the  same  as  Quarantine  Island,  which  was 
surveyed  and  set  apart  to  tikie  city  under  Act 
Cong.  June  13,  1S12,  and  Act  Cong.  May  26, 
1824,  and  was  carried  down  the  river  by  action 
of  the  current,  shall  be  surveved  and  opened  to 
pre-emption,  is  a  question  of  executive  discre- 
tion, and  mandamus  will  not  lie  to  control  the 
decision  thereof  by  the  secretary  of  the  interior. 
—United  Stetes  v.  Lamar,  116  U.  S.  423,  6  S. 
Ct  424,  29  L.  Ed.  677. 

Mandamus  will  not  Ue  against  the  Secreta- 
ry of  the  Interior  to  compel  him  to  Vacate  his 
decision  that  a  selection  of  public  land,  under 
Act  June  4,  1897.  c.  2,  30  Stat  36  [U.  S.  Comp. 
St  1901,  p.  1541],  in  lieu  of  land  relinquished 
in  a  forest  reservation,  must  be  rejected  be- 
cause of  the  foilure  of  the  selector  to  show  in 
doe  and  proper  form  that  the  land  was,  at  the 
date  of  selection,  subject  to  selection  as  ''va- 
cant land  open  to  settlement,"  which  the  Sec- 
retary construe  as  meaning  to  exclude  land  in 
the  actual  possession  of  any  person  under  the 
local  acts  or  rules  of  miners  which  are  by  stat- 
ute incorporated  into  and  have  become  paH:  of 
the  laws  of  the  United  Staie».~ united  States 
V.  Hitchcock,  23  S.  Ct.  698,  190  U.  S.  316,  47 
L  Ed.  1074. 

Mandamus  is  a  proper  remedy  where  the 
Secretary  of  the  Interior,  wholly  without  au- 
thority of  law,  ha^  summarily  erased  from  the 
approved  rolls  of  citizenship  in'  the  Choctaw 
and  Chickasaw  Nations  the  name  of  one  who 
has  received  an  allotment  certificate  and  is  in 
possession  of  the  land.  Judgment  (1907)  30 
App.  D.  C.  177,  affirmed.— Garfield  v.  United 
Sutes  ex  reL  Goldsby,  29  S.  Ct.  62,  211  U. 
S.  249,  53  L.  Ed.  168;  Garfield  v.  United 
sutes  ex  rel.  AUison,  29  S.  Ct  67,  21J  U.  S. 
264,  53  L.  Ed.  176. 

Mandamus  to  compel  the  Secretary  of  the 
Interior  to  undo  his  action  in  summarily  strik- 
ing from  the  approved  rolls  of  citizenship  in  the 
Choctaw  and  Chickasaw  Nations  the  name  of 
one  who  has  received  an  allotment  certificate 
and  is  in  possession  of  the  land  will  not  be  re- 
fused on  the  theory  that  his  case  comes  within 
the  provisions  of  Act  July  1,  1902  (32  Stat 
641,  c  1362),  establishing  a  (utizenship  court, 
as  one  of  the  claimants  whose  judgment  in  the 
court  of  the  Indian  Territory  was  annulled  by 


the  subsequent  procedure  in  the  citizenship 
court,  leaving  him  the  remedy  of  appealing  to 
that  court,  and  that,  having  failed  to  appeal, 
he  lost  all  right  to  enrollment,  where  it  does 
not  appear  whether  or  not  his  name  was  on  the 
original  or  other  tribal  rolls.— Id. 

Mandamus  will  lie  to  compel  .the  Secre- 
tary^ of  the  Interior  to  perform  the  purely 
ministerial  duty  to  see  that  a  patent  is  duly 
executed  and  delivered  to  an  enrolled  member 
of  the  Choctaw  Nation,  entitled  to  share  in  the 
allotment  of  tribal  lands.  Judgment,  Garfield  v. 
United  States  (1907)  30  App.  D.  C.  165,  affirm- 
ed.—Ballinger  V.  United  States  ex  rel.  Frost, 
80  a  Ct  338,  216  U.  S.  240,  54  L.  Ed.  464. 

Decision  of  Secretary  of  Interior  as  to 
sufficiency  of  application  for  purchase  of  land 
under  timber  and  stone  act  June  3,  1878,  |  2, 
held  not  so  arbitrary  or  discretionary  as  to 
be  controllable  by  mandamus.— (1912)  United 
Stotes  ex  rel.  Ness  v.  Fisher,  32  S.  Ct  356, 
223  U.  S.  683,  56  L.  Ed.  610,  affirming  judg- 
ment (1909)  Ballinger  y.  United  States,  33 
App.  D.  C.  302. 

^=:»86.  ProooedinsB  to  proonre  and  isan- 
anee  of  iMttents. 

See  S8  Cent  Dig.  Hand.  {  }41. 

Where  the  commissioner  of  patents  has  fully 
exercised  his  judgment  and  discretion  in  decid- 
ing that  relators  are  entitled  to  a  patent,  the 
duty  to  prepare  it,  and  lay  it  before  the  secre- 
tary of  the  interior  for  his  signature,  and  to 
countersign  it,  is  purely  ministerial,  which  a 
court  has  power  to  enforce  by  mandamus. — But- 
terworth  v.  United  States,  112  U.  S.  50,  5  S.  Ct 
25,  28  L.  Ed.  656. 

Mandamus  lies  to  compel  the  Commission- 
er of  Patents  to  require  the  primary  examiner 
to  forward  to  the  board  of  examiners  in  chief 
the  appeal  to  which  an  inventor  is  entitled,  un- 
der Rev.  St  U.  S.  §  4909  [U.  S.  Comp.  St  1901, 
p.  33901,  upon  a  second  rejection  of  any  of  his 
claims  by  the  primary  examiner,  where  such  ex- 
aminer has  twice  denied  his  right  to  unite  in 
one  application  process  and  apparatus  claims 
which  are  essentially  the  same  invention. — Unit- 
ed States  ex  rel.  Stienmetz  v.  Allen,  24  S.  Ct 
416,  192  U.  S.  543,  48  L.  Ed.  555. 

No  appeal  lies  to  the  Court  of  Appeals  of 
the  District  of  Columbia  from  the  Ommission- 
er  of  Patents  to  review  his  refusal  to  require 
the  primary  examiner  to  forward  to  the  board 
of  examiners  in  chief  the  appeal  to  which  an 
inventor  is  entitled  upon  a  second  refusal  of  the 
primary  examiner  to  permit  the  union  in  one 
application  of  process  and  apparatus  claims 
which  are  related  and  dependent  inventions. 
Mandamus  to  the  Commissioner  of  Patents  is 
the  proper  remedy.— Ex  parte  Frasch,  24  S.  Ct 
424,  192  U.  S.  566,  48  L.  Ed.  564. 

^=:»98.  ZiBta,blis]iment,  -vaoation,  regula- 
tion, and  nse  of  highways  and    ^ 
streets. 
See  S3  Cent  Dig.  Mand.  ii  142;  149. 

Mandamus  will  not  issue  to  require  a  street 
commissioner  to  issue  a  permit  for  the  laying 
of  electric  wires  in  a  street  when  the  relator, 
by  virtue  of  its  charter,  claims  the  right  to 
lay  the  same  without  complying  with  the  rea- 
sonable police  regulations  on  the  subject  adopt- 
ed by  the  city,  and  has  not  in  fact  offered  to 
comply  with  such  of  the  regulations  as  are  law- 
ful.—State  of  Missouri  V.  Murphy,  18  S.  Ct 
505,  170  U.  S.  78,  42  L.  Ed.  955. 

Mandamus  will  not  issue  to  compel  a  street 
commissioner  to  issue  a  permit  for  the  laying  of 
electric  wires  in  the  streets,  when  he  has  no 
authority  to  do  so  without  the  assent  of  a  board 
of  public  improvements,  having  general  control 
of  the  matter. — Id. 
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Audit    Band    allowaaco    of 
oonats  and  claims. 

See  33  Cen^  Dig.  Mand.  M  ni-ni 

A  duty  enforceable  by  mandamus,  and  not 
one  involving  the  exercise  of  judgment  and  dis- 
cretion, was  imposed  upon  the  Secretary  of  thft 
Treasury  by  Act  Feb.  17,  1903,  32  Stat.  1612,  c. 
559,  reternng  to  him  the  Parish  claim,  under 
a  contract  to  furnish  ice  to  the  government  at  a 
fixed  price,  to  'determine  and  ascertain  the  full 
amount  which  should  have  been  paid"  to  the 
contractor  "if  the  said  contract  had  been  carried 
out  in  full,  without  change  or  default  made  by 
either  of  the  parties,"  under  the  ruling  of  the 
measure  of  damages  laid  down  by  the  federal 
Supreme  Court,  and  in  '^accordance  with  the  ev- 
idence in  the  case  collected  by  the  court  of 
claims,"  and,  after  determining  the  full  amount 
thus  due,  to  deduct  all  payments,  and  pay  over 
the  balance  to  the  claimant.  Judgment  (1907) 
United  States  v.  Cortelyou.  30  App.  D.  C.  45, 
reversed.— United  States  v.  MacVeagh,  29  S.  Ct. 
556.  214  U.  S.  124,  53  L.  Ed.  936. 

^s>104.  Payment  of  debts  and  elalma. 

See  83  Cent  D^.   Mand.    U  223-237. 

^=s»lC>5.  — —  In  soneral. 

See  S3  Cent.  Dig.  Mand.  {  223. 

•  

The  duty  of  the  treasurer  of  the  United 
States  to  pay  interest  on  audit  certificates,  pur- 
suant to  the  act  of  congress  of  August  13,  1894, 
is  plain,  imperative,  and  entirely  ministerial, 
and  therefore  may  be  enforced  by  mandamus, 
although  it  requires,  in  some  degree,  a  construc- 
tion of  a  statute  by  the  ofllcer.  Judgment,  13 
App.  D.  C'  38,  affirmed.— Roberta  v.  United 
States,  20  S.  Ct.  376^  176  U.  S.  221,  44  L.  Ed. 
443. 

^=:>106.  — —  Appropriations  and  apoeial 
fnnds. 

See  33  Cent.  Dig.  Mand.  H  224.  232,  234. 

The  treaty  between  the  United  States  and 
Mexico,  of  Julv  4,  1868  (15  Stat  679),  for  the 
adjudication  of  claims  of  citizens  of  either  coun- 
try, provides  (articles  2  and  5)  that  the  deci- 
sion of  the  commissioners  or  of  the  umpire 
shall  be  conclusive  u][>on  each  claim  decided  up- 
on, and  that  the  presidenta  of  both  nations  will 
give  "full  effect  to  such  decisions,  without  any 
objection,  evasion,  or  delay  whatsoever."  An 
award  was  made  in  favor  of  W.  The  Mexican 
government  Sifterwards  complained  that  this 
award  was  made  on  a  fraudulent  daim,  and 
requested  the  United  States  to  have  it  retried, 
though  the  finality  of  the  award,  as  between 
the  govemmenta,  was  not  questioned,  and  the 
installmenta  due  upon  it  were  paid  by  Mexico. 
Act  Gong.  J^une  18,  1878,  fS  1,  5  (20  Stat  144), 
provided  that  the  secretary  of  state  should  re- 
ceive all  moneys  paid  by  Mexico  in  pursuance 
of  the  treaty,  and  should  pay  the  same  to  the 
parties  in  Whose  favor  the  awards  had  been 
made,  but  that  (section  5),  there  being  diarges 
of  fraud  as  to  the  awara  in  favor  of  W.,  the 
president  was  requested  to  investigate  the  same, 
and  that  if,  in  his  opinion,  the  case  should  be 
retried,  he  was  authorized  to  withhold  the  pay- 
ment of  that  award  until  the  case  *'shall  be  re- 
tried and  decided,  in  such  manner  as  the  gov- 
emmenta of  the  United  States  and  Mexico  may 
agreet  or  until  congress  shall  otherwise  direct. 
0>ngre8s  never  directed  otherwise,  nor  was  die 
case  retried,  although  on  July  13, 1882,  the  presi- 
dent negotiated  a  convention  with  Mexico  for 
the  rehearing  of  the  case  by  a  joint  commis- 
sion, which  convention  was  rejected  by  the  sen- 
ate. In  188d  the  assignee  of  the  award  to  W. 
petitioned  in  the  supreme  court  of  the  District 
of  Columbia  for  a  mandamus  to  compel  the  sec- 
retary of  state  to  pay  him  the  moneys  paid  by 
Mexico  on  the  W.  award.  Heldy  that  the  po- 
litical department  still  had  control  of  the  mat- 
ter, and  that  the  judicial  department  had  no 
power  to  Kr<«nt  a  mandamus —United  States  v. 


Blaine.  139  U.  S.  306,  U  S.  Ct  607,  85  U  Bd. 
183. 

9=91 11.  -^—  Jndsments. 

See  33  Cent  Dig.  Mand.  M  231,  232.  234. 

Where,  in  a  proceeding  for  mandamus  by  ft 
judgment  creditor  against  a  county,  it  appears 
that  the  defendant's  powers  of  taxation  are  lim- 
ited to  a  tax  of  six  mills  on  each  dollar  of  tax- 
able property,  and  it  is  admitted  by  complain- 
ant's demurrer  to  the  answer  that  ail  the  funds 
arisinif  from  that  tax  are  required  for  the  prop- 
er maintenance  of  the  county  government,  the 
court  cannot  assume  rhe  functions  of  munici- 
pal administration,  and  direct  that  they  be  di- 
verted from  that  ^purpose,  and  the  writ  must 
be  denied. — Clay  CJounty  v.  United  States,  115 
U.  S.  616^  6  S.  Ct  199,  29  L.  Ed.  482. 

•9=»112.  IiOTy  of  taxes. 

See  33  Cent  Dig.  Mand.  fi  238-248. 

Qs»114L  -^—  FayiaeiLt    of    olaloLS,    wav* 
rmnts,  or  orders. 

See  33  Cent  Dig.  Mand.  iS  241,  244-246,  248. 

A  constitutional  obligation  of  a  city  t6  pro- 
vide for  the  collection  of  a  tax  suflScicnt  to  pay 
indebtedness  incurred  is  not  fulfilled  by  the  en- 
actment of  an  ordinance  providing  for  the  neceo- 
saty  taxation, .  but  extends  to  the  actual  levy 
and  collection  of  the  tax ;  and  such  levy  and 
collection  may  be  compelled  by  mandamus. — 
City  of  East  St  Louis  v.  United  States,  120 
U.  S.  600,  7  S.  Ct  739,  .30  L.  Ed.  798. 

^s»115.  7-—  Payment  of  bonds  or  otliar 
^  seenrities. 

See  33  Cent  Dig.  Mand.  S9  242,  244-248,  248. 

Under  Dass.  Comp.  Laws,  p.  977,  1 1  (5965), 
making  it  the  duty  of  the  township  trustee  to 
'^superintend  all  tne  pecuniary  concerns  of  his 
township,"  and  with  the  advice  and  consent  of 
the  county  commissioners  to  levy  township  tax- 
es, and  providing  that,  upon  the  failure  of  the 
commissioners  to  concur,  the  taxes  shall  be 
levied  b^  the  board,  it  becomes  the  duty  of  the 
board,  m  case  of  a  vacancy  in  the  office  of 
township  trustee,  to  levy  the  taxes  required  by 
Act  Feb.  25,  1870,  |  6^  and  Act  Mtirch  9,  1874, 
{$  7,  13,  to  meet  ite  bonded  indebtedness,  and 
a  mandamus  will  lie  to  compel  them  to  do  so.— 
Cherokee  County  Com*rs  v.  Wilson,  109  U.  S. 
621,  3  S.  Ct  352,  27  U  Ed.  1053. 


16.  -"—  PaymeiLt  of  jndsmonts. 

See  33  Cent  Dig.  Mand.  (i  243-248. 

WJiere  a  judgment  is  rendered  against  a 
munidpal  corporation,  and  a  decree  made  that 
a  tax  be  levied  to  pay  it,  according  to  the  as- 
sessment of  a  certain  year,  the  party  obtaining 
it  is  entitled  to  a  writ  of  mandamus  command- 
ing the  levy  and  collection  of  the  tax  at  any 
time,  according  to  the  roll  of  that  year,  until 
the  Judgment  is  satisfied;  ^he  right  to  demand 
the  tax  not  depending  upon  the  valuation  of  the 
property  for  any  year  for  general  purposes. — 
Stata  of  Louisiana  y  Police  Jury  of  the  Parish 
of  St  Martin,  111  U.  S.  716,  4  S.  Ct  648,  28 
L.  Ed.  574. 

Upon  an  absolute  judgment  against  a  mu- 
nicipal cori>oration,  and  a  decree  that  taxes  suf- 
ficient to  pay  it  be  assessed  and  collected,  upon 
failure  of  the  proper  public  officers  to  do  so,  a 
writ  of  mandamus  against  them  should  be 
granted,  under  Code  Prac.  La.  art  384,  provid- 
ing for  the  issue  of  the  writ  to  compel  public 
officers  to  fulfill  their  dutiea— Id. 

Where  the  owner  of  bonds  which  are  void 
because  the  election  authorizing  their  issue  was 
held  after  tiie  statute  authorizing  them  had 
been  abrogated  by  the  adoption  of  a  new  state 
constitution  has  obtained  judgmenta  on  them, 
he  is  not  entitled  to  mandamus  to  compel  the 
city  to  levy  a  tax  to  pay  such  judgments,  un- 
der the  provision  of  Act  Tenn.  Feb.  8,  1870. 
I  authorizing  the  city  to  tax  to  oav  the  interest 
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on  and  create  a  sinking  fand  for  the  redemp- 
tion of  the  bonds.  The  judgments  do  not  es- 
top the  city  to  assert  the  abrogation  of  that 
act,  particularly  where  the  judgment  creditor 
goes  b^lnd  his  judgments  as  such,  and  seeks 
to  obtain  a  remedy  provided  by  the  abrogated 
act,  and  pertaining  merely  to  the  bonds. — ^Tax- 
ing District  of  BrownsTifle  ^.  Loague,  129  U. 
8.  483,  9  S.  Ct  327,  32  L.  Ed.  780,  reversing 
(C.  G.)  lioague  v.  Taxing  Dist.  of  Brownsville, 
35  F.  149. 

Act  Ky.  Feb.  24  1869,  f  15  (1  Laws  1869, 
c  1578»  p.  470),  and  Act  March  11,  1873,  {  1 
(1  Laws  1873,  c.  375,  p.  478),  authorize  the 
county  court  to  levy  annual  taxes  to  i^ay  the 
interest  on  bonds  issued  by  a  county  in  pay- 
ment of  its  subscription  to  the  stock  of  a  rail- 
road "company ;  and  provide  that  such  tax  shall 
be  collected  by  the  sheriff  in  the  same  manner 
that  otiier  taxes  are  collected,  unless  the  court 
shall  appoint  special  collectors,  and  that  the 
special  collectors  shall  have  the  tame  powers, 
and  proceed  in  the  same  way,  as  the  sheriff. 
Petitioner  applied  for  mandamus  to  compel  the 
presiding  judge  of  the  county  court  to  levy  and 
coUect  a  tax  to  pay  a  judgment  recovered 
against  the  county  on  the  interest  coupons  of 
such  bonds.  Heid,  that  it  was  a  sufficient  an- 
swer to  the  alternative  writ  that  res];>ondent 
had  levied  the  tax,  and  ap^inted  a  collector,  as 
that  exhausted  his  authority  under  these  stat- 
utes.—Bass  V.  Taft,  137  U.  S.  458,  11  S.  Ot. 
154,  34  L.  Ed.  752. 

County  auditors  and  treasurers,  who  are 
the  instruments  employed  by  the  state  Legisla- 
ture to  assess  and  collect  taxes,  may  be  com- 
pelled by  mandamus  to  levy  a  tax  to  pay  a 
judgment  on  township  bonds,  although  the  cor- 
porate existence  of  the  township  has  been  abol- 
ished by  the  state  Constitution,  and  its  corpo- 
rate agents  removed.  Judgment  (C.  C.) '  Ex 
parte  Folsom,  131  F.  496,  affirmed.--Oraham  v. 
Polsom,  26  S.  Ct:  245,  200  U.  S.  248,  50  L.  Ed. 
464. 

Mandamus  to  compel  the  county  authorities 
through  whom  taxes  are  assessed  and  collected 
to  levy  a  tax  to  pay  a  judgment  on  township 
bonds  cannot  be  denied  on  the  theory  that,  be- 
cause the  Legislature  might,  under  Const.  S. 
C.  art.  9,  I  8,  have  vested  in  the  township  au- 
tiiorities  the  power  to  assess  and  collect  taxes 
for  corporate  purposes,  it  could  not  vest  such 
power  in  county  officers.— Id. 

Mandamus  to  compel  the  board  of  county 
commiasioners  of  Santa  F6  county,  N.  M.,  to 
levy  a  tax  to  satisfy  judgments  on  county  bonds, 
will  not  be  denied  because  portions  of  that  coun- 
ty have  since  been  annexed  to  two  adjoining 
counties,  where  the  territorial  Supreme  Court 
has  construed  Laws  N.  M.  1903,  p.  30,  c.  20,  as 
authorizing  Santa  F§  county  to  compel  contribu- 
tion from  the  two  other  counties  wmch  have  re- 
ceived a  portion  of  its  territory,  in  proportion  to 
the  amount  of  taxable  property  received.  Judg- 
ment, Territory  v.  Board  of  Com*rs  of  Santa  F6 
County  (N.  M.  1907)  89  P.  252,  affirmed.— Board 
of  Com'rs  of  Santa  F€  Coun^  v.  Territory  of 
New  Mexico  ex  rel.  Coler,  30  S.  Ct.  Ill,  215 
U.  S.  296,  54  L.  Ed.  202. 

A  tax  levy  cannot  be  deemed  sufficient 
to  pay  the  judgments  on  county  bonds,  so  as  to 
defeat  the  right  to  mandamus  to  compel  the 
levy  of  an  additional  tax  for  that  purpose, 
where  the  original  levy  was  with  the  purpose 
only,  and  was  sufficient  only,  to  pay  the  then 
amount  of  the  judgments  with  accrued  interest, 
and  no  provision  was  made  for  the  interest  to 
accrue,  which  amounted  to  a  large  sum  when 
the  mandamus  issued. — Id. 

The  tax  levy  ordered  by  mandamus  to  sat- 
isfy the  accrued  interest,  amounting  to  more 
Chan  $30,000,  on  judgments  on  county  bonds, 
cannot  be  said  to  he  excessive  when,  upon  the 
presumed  assessed  valuation  of  the  property  in 


the  county,  It  would  produce,  if  collected  in 
full,  an  excess  of  little  more  than  $100,  and 
where,  since  the  writ  issued,  additional  interest 
to  the  amount  of  $10,000  has  accrued.— Id.  , 

$=»119.  Colleotton  of  taxes. 

See  98  Cent  Dig.  Mand.  {{  251-253. 

A  constitutional  obligation  of  a  city  to  pro- 
vide for  the  collection  of  a  tax  sufficient  to  pay 
indebtedness  incurred,  is  not  fulfilled  by  the  en- 
actment of  an  ordinance  providing  for  the  nec- 
essary taxation,  but  extends  to  the  actual  levy 
and  collection  of  die  tax,  and  such  levy  and 
collection  may  be  compelled  by  mandamus.— 
Qity  of  East  St  Louis  v.  United  States,  120 
U.  S.  600,  7  S.  Ct.  739,  30  U  Ed.  79& 

(Q  ACTS   AJrt)   PROCEEDINGS   OP   PRI- 
VATE CORPORATIONS  AND 
INDIVIDUALS. 

^s»130.  Ezeroise  of  oorporate  franohisea 
and  powers.  * 

See  83  Cent  Dig.  Mand.  H  266-869;   IS  Cent  Dig. 
Corp.  i  1432. " 


— —  Operation    of    works,    and 

Snblio   serrloe   and   aooommo- 
ation. 
See  88  Cent  Dig.  Mand.  i  868. 

A  writ  of  mandamus  to  compel  a  railroad 
corporation  to  do  a  particular  act  in  construct- 
ing its  road  or  buildings  or  in  running  its  trains 
can  be  issued  only  when  there  is  a  specific  le* 
gal  duty  on  its  part  to  do  that  act,  and  clear 
proof  of  a  breach  of  that  duty. — ^Northern  Pac 
R.  Co.  V.  Territory  of  Washington,  142  U.  S. 
492,  12  S.  Ct  283,  35  Ia  Ed.  1092,  reversing 
judgment  3  Wash.  T.  303,  13  P.  604. 

m.  JXnUSDIGTION,  PROOEEDINQ8, 
AND   REtlET. 

Ancillary  jurisdiction,  see  Courts,  ^=»264. 

Authority  of  state  court  on  remand  of  cause  by 
United  States  Supreme  Court  see' Courts,  ^s» 
400. 

Certiorari  from  federal  supreme  court  to  dr* 
cuit  court  of  appeals,  see  Courts,  ^=»383. 

Death  of  party  before  writ  of  error,  see  Ap« 
peal  and  Error,  ^=s>332.  * 

Federal  courts,  see  Courts,  ^s»265. 

Jurisdiction  of  state  court  to  enforce  com- 
merce regulationsj  see  Conunerce,  ^=^10. 

Jurisdiction  of  United  States  Supreme  Court, 
see  Courts,  «5»379. 

Power  of  district  judge  la  vacation,  see  Courts, 
<d=>421. 

Review  of  final  judgments,  see  Appeal  and  Er- 
ror, ^=»77. 

^s»141.  Jnriadiotion  and  antliority. 

See  83  Cent  Dig.  Mand.  if  276-278. 

By  force  of  Rev.  St.  S  716  (section  14  of  the 
judiciary  act  of  1789),  providing  that  the  Unit- 
ed States  circuit  courts  shall  have  **power  to  is- 
sue all  writs  not  specifically  provided  for  by 
statute  which  may  be  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,  and  agree- 
able to  the  usages  and  principles  of  law,"  those 
courts  have  no  jurisdiction  to  award  a  manda- 
mus except  as  ancillary  to  some  other  proceed- 
ing establishing  a  demand,  and  reducing  it  to 
judgment;  and  their  jurisdiction  in  this  re- 
spect, either  original  or  by  removal,  is  not  en- 
larged by  Act  March  3,  1875  (18  Stat,  470).— 
Rosenbaum  v.  Bauer,  120  U.  S.  450,  7  S.  Ct 
633,  30  L.  Ed.  743. 

A  judgment  creditor  of  a  railroad  company 
claimed  to  be  equitably  entitled  to  be  substitut- 
ed tor  the  railroad  company  in  its  rights  against 
a  county  that  had  subscribed  to  the  stock  of  the 
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company  and  agreed  to  issue  bonds  in  payment 
thereof,  but  had  failed  to  issue  such  bonds. 
Held,  that  this  daim  does  not  change  the  cred- 
itor's remedy,  so  as  to  enable  a  court  of  equity 
to  entertain  proceedings  in  mandamus. — Smith 
V.  Bourbon  County,  127  U.  S.  105,  8  S.  Gt 
1043,  32  U  Ed.  73. 

The  supreme  court  of  the  United  States  has 
no  jurisdiction  to  issue  a  writ  of  mandamus  to 
the  circuit  court  of  appeals,  to  compel  it  to  re- 
ceive and  consider  new  proofs  in  an  admiralty 
appeal,  in  a  cause  which  is  within  the  legitimate 
jurisdiction  of  that  court.— In  re  Hawkms,  147 
U.  S.  486,  13  S.  Ct  512,  37  I4.  Bd.  251. 

The  supreme  court  of  the  United  States  has 
no  jurisdiction  to  control,  by  mandamus,  the 
discretion  of  the  circuit  court  in  granting  or 
refusing  a  supersedeas,  upon  an  appeal  to  the 
cincuit  court  of  appeals  from  an  interlocutory 
order  granting  or  continuing  an  injunction. — In 
re  Haberman  Mfg.  Co.,  147  U.  S.  525, 13  S.  Ot 
527,  37  U  Ed.  266. 


Time    to    sue,    UmitatioiiSy    And 
laolies. 
See  SS  Cent  Dig.  Hand,  n  282-286. 

Delay  in  applying  for  a  mandamus  requiring 
a  circuit  court  to  take  jurisdiction  of  a  cause 
does  not  constitute  laches  when  mainly  due  to 
the  failure  of  the  opposite  party  to  move  in  the 
supreme  court  for  dismissal  of  an  appeal  taken 
by  the  petitioner  from  an  order  dismissing  his 
bill,  such  order  not  being  appealable,  because  it 
did  not  dispose  of  the  case  as  to  all  the  defend- 
ants.—In  re  Hohorst,  150  U.  S.  653,  14  S.  Ct 
221,  37  L.  Ed.  1211. 

A  proceeding  in  mandamus  cannot  be  deem- 
ed to  be  governed  by  the  limitations  prescribed 
by  Code  Okl.  §|  18,  23,  for  civil  actions,  in 
view  of  the  provision  of  section  694  of  such 
Code,  that  pleadings  in  mandamus  are  to  be 
construed  and  may  be  amended  and  issues  join- 
ed and  the  proceedings  had  in  the  same  man- 
ner as  in  a  civil  action,  and  of  the  declaration 
in  section  687,  that  writs  of  mandamus  may 
not  be  issued  where  there  is  a  plain  and  ade- 
quate remedy  in  the  ordinary  course  of  law. 
Judgment,  Barnes  v.  Turner  (1904)  78  P.  108, 
14  Okl.  284,  affirmed.— Duke  v.  Turner,  27  S. 
Ct  316,  204  U.  S.  623,  51  L.  Ed.  652,  9  Ann. 
Cas.  842. 

Mandamus  to  compel  the  levy  of  a  tax  to 
satisfy  municipal  warrants  will  not  be  refused 
on  the  theory  that  the  relators  have  slept  upon 
their  rights  for  an  unreasonable  time,  to  the 
prejudice  of  the  rights  of  respondents,  or  of 
other  interested  persons,  where,  in  some  form, 
legal  proceedings  for  the  collection  of  these 
warrants  have  been  prosecuted  by  various  hold- 
ers in  different  courts  up  to  the  commencement 
of  the  mandamus  proceedings,  without  bene- 
ficial results. — Id. 

A  delay  of  more  than  three  years  after  the 
Court  of  Claims  decreed,  with  all  the  parties 
before  it,  that  the  mandate  of  the  federal  Su- 
preme Court  modifying  a  prior  decree  of  the 
Court  of  Claims,  awarding  the  Cherokee  In- 
dians the  amounts  due  from  the  United  States 
under  treaty  stipulations,  required  a  distribu- 
tion per  capita,  is  such  laches  as  bars  manda- 
mus t»  require  the  Court  of  Claims  to  conform 
to  such  mandate,  which,  it  is  contended,  direct- 
ed a  per  stirpes  distribution,  and  such  delay  is 
not  excused  on  the  theory  that  the  remedy  by 
mandamus  was  only  available  when  the  roll 
of  those  Indians  entitled  to  share  in  the  award, 
prepared  in  accordance  with  the  order  of  the 
Court  of  Claims,  was  approved,  because  until 
that  time  there  was  uncertainty  as  to  what 
the  court  might  do.— In  re  Eastern  Cherokees, 
81  S.  Ct  373,  220  U.  S.  83,  55  L.  Ed.  379. 

C=»144.  PAvties  plaintiff  or  petitioBers« 

See  33  Cent.  Dig.  Mand.  ii  286-290. 


Use  of  name  of  state* 

See  33  Cent.  Dig.  Mand.  i  287. 

A  mandamus  to  compel  a  railroad  company 
to  erect  and  maintain  a  station  at  a  certain 
place,  and  stop  its  trains  there  for  the  accom- 
modation of  the  public,  founded  upon  an  alleg- 
ed breach  of  public  dutv  required  of  it  by  law,, 
is  properly  brought  4n  the  name  of  the  state  at' 
the  relation  of  the  prosecuting  attorney  of  the 
county  in  which,  the  place  is  located.—Northern 
Pac.  R,  Co.  V.  Territory.  142  U.  S.  492,  12  S. 
Ct  283,  35  L.  Ed.  1002,  judgment  reversed  3 
Wash.  T.  303,  13  P.  604. 

^=»150.  Parties    defendant   or   respond- 
ents. 

See  83  Cent  Dig.  Mand.  ||  881-»t. 


-^—  In   general. 

See  83  Cent  Dig.  Mand.  {§  891.  28t. 

« 

Counties  which  have  received  a  portion  of 
the  territory  of  Santa  F4  county,  N.  M.,  are 
not  necessary  parties  to  proceedings  b;r  manda- 
mus to  compel  the  levy  of  a  tax  to  satisfy  judg- 
ments on  bonds  issued  by  the  latter  county, 
where,  under  Laws  N.  M.  1903,  p.  30,  c.  20,  as 
construed  by  the  territorial  Supreme  Court,  the 
county  of  Santa  F4  can  compel  contribution 
from  the  other  counties  which  nave  received  a 
portion  of  its  territory  in  proportion  to  the 
amount  of  taxable  property  received.  Judgment, 
Territory  v.  Board  of  Com'rs  of  Santa  F€  Coun- 
tar  (N.  M.  1907)  89  P.  252,  affirmed.— Board  of 
Com*rs  of  Santa  P6  County  v.  Territory  of  New 
Mexico  ex  rel.  Coler,  30  S.  Ct  111,  215  U.  & 
296,  54  Ii.  Ed.  202. 


^s»153.  New  parties. 

See  38  Cent  Dig.  Mand.  8i  8H.  89S. 

■ 

The  death  of  an  officer  pending  proceedings 
in  mandamus  against  him  abates  the  proceed- 
ings, and  the  court  has  no  authority,  in  the  ab- 
sence of  statute,  to  substitute  as  respondent  bis 
silccessor  in  omce,  even  with  the  latter*s  con- 
sent ;  and  no  such  suthority  is  given  in  the  Dis- 
trict of  Cplumbia  by  the  Maryland  statute  of 
1785  (chapter  80,  {  1),  declaring  that  no  action 
shall  abate  by  the  death  of  a  party,  but  shall  be 
continued,  and  ''the  heir,  devisee,  executor  or 
administrator  •  •  •  or  other  person  inter- 
ested on  the  part  of  defendant"  may  become  a 
party.— United  States  v.  Butterworth,  18  S.  Ct. 
441,  169  U.  S.  600,  42  L.  Ed.  873. 

The  successor  in  office  of  a  judge  of  a  ter- 
ritorial court  may  be  substituted  in  the  place  of 
His  predecessor  on  appeal  from  a  final  judgment 
denying  mandamus  to  compel  the  latter' to  take 
jurisdiction  of  an  action  attempted  to  be 
brought  in  his  court,  since  the  case  may  proper- 
ly be  considered  one  in  which  there  is  a  neces- 
sity for  such  action  in  order  to  obtain  a  settle- 
ment of  the  question  involved,  within  the  mean- 
ing of  Act  reb.  8,  1899,  c  121,  30  Stat 
822  [U.  S.  Comp.  St  1901,  p.  6971,  authorizing 
substitution  in  actions  brought  by  or  against 
federal  public  officers  in  their  official  capacity, 
or  in  relation  to  the  discharge  of  their  official 
duties.  Judgment  78  P.  624,  12  N.  M.  456,  af- 
firmed.—Territory  of  New  Mexico  ex  rel.  Cale- 
donian Coal  Co.  V.  Balcer,  25  S.  Ct  375,  196 
U.  S.  432,  49  L.  Ed.  540. 

^E»154*  Petition  or  eomplainty  or  otbav 
application. 
See  83  Cent  Dig.  Mand.  ||  896-318. 

A  mandamus  to  compel  a  circuit  judge  to 
allow  a  writ  of  error  to  the  supreme  court  of 
the*  United  States  will  not  be  granted  where  the 
petitioner  does  not  show  that  an  application  has 
been  made  to  have  the  security  approved,  or  the 
citation  signed,  as  required  by  law.— Ex  parte 
Commissioners  of  Sinking  Fund  of  State  of  Vir- 
ginia, 112  U.  S.  177,  5  S.  Ct  421,  28  L.  Bd.  691. 
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^=>157.  Hotiee  or  mle  to  sbow  OAute* 

8m  is  Cent  DIff.  Mand.  »  S17-32S,  871. 

Where  the  petition  for  mandamus  to  the 
commissioner  of  pensions  to  grant  an  increase 
of  pension  avers  that,  on  appeal  to  the  secretary 
of  the  interior,  the  claim  was  adjadicated.  and 
claimant's  right  to  the  increase  established,  but 
diat  the  commissioner  refuses  to  carry  out  the 
order  of  the  secretary,  a  prima  facie  case  is 
made  for  at  least  a  rule  to  show  cause  why  man- 
damns  should  not  issue. — United  States  y.  Black, 
128  U.  S.  40,  9  S.  Gt  12,  32  L.  Ed.  354. 

^»164«   Retiim  or  Answer. 

Ses  83  Cent.  Dig.  Mand.  »  844-360. 

A  petition  for  mandamus  to  the  secretary  of 
the  treasury  to  deliver  to  respondent  a  treasury 
draft  for  $12,536,  which  had  been  assigned  to 
him  by  the  payee,  alleged  that  the  payee  had 
performed  certain  work  under  a  contract  with 
the  United  States;  that  his  accounts  had  been 
settled  as  shown  by  a  letter  from  the  account- 
ing officer  to  the  payee  stating  the  amount  due 
to  be  $12,536,  and  that  "draft  will  be  remit- 
ted"; that  the  draft  was  issu^l,  but  was  sent  to 
one  M.,  with  instructions  not  to  deliver  it  until 
the  payee  should  pay  certain  claims  which  had 
been  presented  against  him  at  the  treasury  de- 
partment for  material  furnished  to  be  used  in 
performing  his  contract  with  the  United  States. 
Respondent  alleged  in  his  return  that  the  payee, 
by  certain  defaults  in  performing  his  contract, 
had  incurred  penalties  and  forfeitures  to  a  large 
amount;  that  on  the  settlement  of  his  accounts 
the  penalties  and  forfeitures  were  waived  on 
condition  that  he  should  pay  the  claims  against 
Mm,  and  that  the  draft  should  be  sent  to  M.,  to 
be  delivered  on  payment  of  such  claims;  and 
that  tiie  payee  refused  to  perform  the  condition. 
Held,  that  the  return  raised  disputed  questions 
of  law  and  fact  as  to  the  amount  of  the  actual 
indebtedness  of  the  United  States,  and  the 
mandamus  was  properly  denied. — United  States 
V.  Windom,  137  U.  S.  686^  11  S.  Ot  197,  34  I* 
Fid.  811. 


I>e]iiiirrer  to  return  or 
88  Cent.  Dig.  Mand.  H  360H-364. 

Mandamus  to  compel  the  Secretary  of  the 
Interior  to  restore  to  the  freedmen  rolls  of  the 
Creek  Nation  the  names  of  those  who  had  been 
arbitrarily  stricken  therefrom  without  due  pro- 
cess of  law  was  properly  refused  where  a  gen- 
eral demurrer  to  the  answer,  setting  up  that 
the  original  enrollment  was  procured  by  fraud, 
was  overruled,  and  the  relators,  instead  of  re- 
plying, elected  to  stand  on  their  demurrer. — 
(1911)  United  States  ex  rel.  Turner  v.  Fisher, 
32  S.  Ct.  37,  222  U.  S.  204,  56  L.  Ed.  165, 
affirming  judgment  (1909)  Same  v.  Garfield,  33 
App.  D.  C.  195. 

^»167«  Issues,  proof,  and  Tarianoe. 

See  88  Cent  Dig.  Mand.  H  868,  870. 

The  question  of  the  right  to  implead  the 
town  of  Las  Vegas  under  the  designation  "un- 
known claimants"  in  a  suit  to  quiet  title  to  land 
within  the  Las  Vegas  land  grant  was  not  with- 
drawn from  the  consideration  of  the  court  in 
mandamus  to  compel  the  town  trustees  to  ex- 
ecute a  conveyance  to  the  successful  plaintiff 
hi  the  earlier  suit  by  an  answer  alleging  neither 
at  the  time  of  the  confirmation  of  the  grant,  nor 
at  any  other  time,  did  the  town  have  a  represent- 
ative on  whom  service  could  be  had.— Priest  v. 
Board  of  Trustees  of  Town  of  Las  Vegas,  34  S. 
Ct  443,  232  U.  S.  604,  58  L.  Ed.  751,  affirm- 
mg  judgm^t  120  P.  894,  16  N.  M.  692. 

^=>168.  ErldeBoe. 

tee  83  Cent.  Dtg.  Mand.  Si  872-874. 

The  evidence  is  insufficient  to  justify  a  re- 
fusal to  enforce  an  order  of  a  state  railroad 


commission  fixing  local  rates  for  carrying  phos- 
phates on  any  objectioo  based  on  the  due  pro- 
cess of  law  and  equal  protection  of  the  laws 
clauses  of  the  fourteenth  amendment  to  the 
federal  Constitution,  where  there  is  no  evidence 
from  which  a  reasonable  deduction  can  be  made 
as  to  the  cost  of  transportation,  the  amount  of 
phosphates  transported,  or  the  effect  which  the 
rate  established  oy  the  commission  will  have 
upon  the  income  of  the  carrier.  Judgment 
State  V.  Atlantic  Coast  Line  R.  Co.  (1904)  37 
So.  657,  48  Fla.  146,  affirmed.— Atlantic  Coast 
Line  R.  Co.  v.  Stete  of  Florida,  27  S.  Ct  108. 
203  U.  S.  256,  51  L.  Ed.  174. 


d  powers  of 

80  Cent  Dig. 


^=s>172«  Scope  of  inquiry 
oourl* 

See  88  Cent  Dig.  Mand.  SS  881- 
Judgm.  i  1074. 

In  a  proceeding  by  mandamus  to  compel  the 
le^  by  a  county  court  of  a  tax  sufficient  to  pay 
a  judgment  obtained  against  the  county ,  the  re- 
turn  of  the  respondents  to  the  alternative  writ 
of  mandamus  admitted  that  the  judgment  of  the 
relator  was  recovered  upon  bonds  and  coupons: 
issued  by  the  county,  but  alleged  that  the  said 
coupons  were  not  issued  in  pursuance  of  law^ 
malting  them  the  valid  obligations  of  the  coun- 
ty. Held,  that  the  return  was  insufficient  in 
law,  the  respondents  being  estopped  to  deny  the 
validity  of  the  ^  bonds  by  the  judgment  in  fa- 
vor of  the  relator  against  the  county,  and  that. 
said  judgment  was  none  the  less  conclusive  be- 
cause rendered  by  default— United  States  v.. 
Knox  County  Court,  122  U.  S.  306,  7  S.  Ct 
1171,  30  L.  Ed.  1152. 

^=:»176.  Scope   and    extent   of   relief   in 
generaL 

See  88  Cent  Dig.   Mand.  H  882-894. 

Under  Const.  111.  1870,  art  9,  f  12,  provid- 
ing that  any  municipal  corporation  mcurring  in- 
debtedness '*shall  *  •  ♦  provide  for  the  col- 
lecting of  a  direct  annual  tax  sufficient  to  pay" 
the  interest  as  it  falls  due  and  the  principal  in 
20  years,  if  a  sufficient  tax  is  not  levied  annual- 
ly to  pay  accruing  interest,  the  court  may,  in 
its  discretion,  order  the  levy  of  a  single  tax  to 
pay  an  entire  judgment  obtained  for  arrears  of' 
interest  and  a  balance  of  the  principal. — City  of 
East  St  Louis  v.  United  States,  120  U.  S.  600, 
7  S.  Ct  739,  30  L.  Ed.  798. 

^=»179.  Peremptory  writ. 

See.  83  Cent  Dig.    Mand.    §{    401-418. 

^s>181.  — —  Proceedinsa  to  proonro* 

See  88  Cent  Dig.  Mand.  fS  401-404,  406.  408,  408,  418. 

A  peremptory  writ  of  mandamus  may  by 
the  express  provisions  of  Comp.  Laws  N.  M. 
1897,  8  2764^  issue  without  hearing  when  the 
right  to  require  the  performance  of  the  act  is 
clear,  and  it  is  apparent  that  no  valid  excuse 
can  be  given  for  not  performing  it.  Judgment, 
Territory  v.  Board  of  Com'rs  of  Santa  F4 
County  (N.  M:  1907)  89  P.  252,  affirmed.— 
Board  of  Com'rs  of  Santa  F4  County  v.  Terri- 
tory of  New  Mexico  ex  rel.  Coler,  30  S.  Ct. 
Ill,  216  U.  S.  296,  54  L.  Ed.  202. 

^=»187.   Appeal  and  error. 

See  83  Cent.  Dig.  Mand.  H  427-437;    t  Cent  Dig. 
App.  A  B.  8  570. 

The  successor  in  office  of  a  judge  of  a  ter- 
ritorial court  may  be  substituted  in  the  place  of 
his  predecessor  on  appeal  from  a  final  judgment 
denying  mandamus  to  compel  the  latter  to  talse 
jurisdiction  of  an  action  attempted  to  be 
brought  in  his  court  since  the  case  may  prop- 
erly be  considered  one  in  which  there  is  a  ne- 
cessity for  such  action  in  order  to  obtain  a  set- 
tlement of  the  question  involved,  within  the 
meaning  of  Act  Feb.  8,  1899,  c.  121,  30  Stat 
822  [U.  S.  Comp.  St  1901,  p.  697],  authorizing 
substitution  in  actions  brought  by  or  against 
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federal  public  (officers  in  their  official  capacity, 
or  in  rdation  to  the  discharge  of  their  omcial 
duties.  Judgment  78  P.  624,  12  N.  M.  456, 
affirmed.— Territory  of  New  Mexico  ex  rel.  Cale- 
donian Coal  Co.  y.  Baker,  25  S.  Ct  375,  196 
U.  S.  432,  49  L.  Ed.  540. 

Power  to  modify,  on  appeal,  a  judgment  of 
a  district  court  in  mandamus,  is  included  in 
the  grant  to  the  New  Mexico  Supreme  Court 
by  Comp.  Laws  N.  M.  1897,  I  897,  of  the  au- 
thority to  render  such  odier  judgment  as  may 
be  right  and  just  and  in  accordance  with  law 
in  cases  which  may  have  been  tried  by  the  eq- 
uity side  of  the  court,  or  which  may  have  been 
tried  by  a  jurr  on  the  common-law  side  of  the 
court,  or  in  which  a  jury  may  have  been  waiv- 
ed and  the  case  tried  by  the  court  or  judge. 
Judgment,  Territory  v.  Board  of  Com'rs  of  San- 
ta F4  County  (N.  M.  1907)  89  P.  252.  affirmed. 
—Board  of  Com'rs  of  Santa  F4  County  v.  Ter- 
ritory of  New  Mexico  ex  rel.  Coler,  30  S.  Ct. 
Ill,  215  U.  S.  296,  54  L.  Ed.  202. 

Writ  of  error  is  proper  to  review  judgment 
of  federal  District  Court  refusing  writ  of  man- 
damus which  the  United  States  undertook  to 
obtain  under  Act  Feb.  4, 1887,  §  20,  as  amended 
by  Act  June  29,  1906,  {  7,  requiring  carriers  to 
permit  examination  of  their  accounts  by  agents 
of  the  Interstate  Commerce  Commission. — Unit- 
ed States  y.  Louisville  &  N.  R.  Co.,  .85  S.  Ct. 
363,  236  U.  S.  318,  59  L.  Ed.  598»  affirming 
judgment  (D.  C.)  212  F.  486w 

Order  of  District  Court  properly  refusing  to 
grant  a  petition  for  a  writ  of  mandamus  sought 
by  United  States  under  Act  Feb.  4, 1887,  {  20, 
as  amended  by  Act  June  29,  1906,  §  7,  for  in- 
spection of  accounts,  etc.,  by  agents  of  the  In- 
terstate Commerce  Commission,  will  not  be  re- 
yersed  to  permit  a  grant  of  relief  within  the 
limits  which  the  statute  allows.- Id. 

^s»190.   Costs* 

See  83  Cent.  Dig.  Maud.  It  438-448. 

Attorney's  fees  for  services  in  pandamus 
proceedings  may  be  awarded  plaintiff  under  Gen. 
St  Kan.  1909,  {  6319  (Code  Civ.  Proc  §  723), 
though  no  reciprocal  right  in  case  of  success  is 
given  defendant.— Mis&ouri  Pac.  R.  Co.  y.  Lara- 
bee,  34  S.  Ct.  979.  234  U.  S.  459,  58  L.  Ed. 
1398,  reyersing  judgment  Larabee  Elour  Mills 
Co.  y.  Missouri  Pac.  Ry.  Co.,  116  P.  901,  85 
Kan.  214. 

MANDATE 

Seo— * 
Appeal  and  Error,  ^s»1186-1216L 
Contempt,  ^s>19-23. 
Mandamus. 

MANDATORY  INJUNCTION. 

See  Injunction,  ^=»5. 

MANSLAUGHTER. 

See  Homicide,  «s33&-66. 

MANUFACTURERS. 

Taxation  of  manufactories  and  manufacturing 
companies,  see  Taxation,  ^=s>236,  236b 


MANUFACTURES. 

See  M  Cent  Dig.  Manuf. 

Bankruptcy,    manufacturing   corporations,    we 

Bankruptcy,  ^=>72. 
Combinations  to  control,  see  Monopolies,  ^=>14. 
Customs  duties,  see  Customs  Duties,  ^=»23-52. 
Equal   protection   of  laws,   see  Constitutional 

Law,  «=»230. 
Patents  for,  infringement,  see  Patents,  «s»233* 

Regulation  of,  as  regulation  of  commerce,  see 

Commerce,  ^=»60. 
Supply  of  water  for  manufacturing  purposes, 

see  Waters  and  Water  Courses,  «s»271-277. 

MAPS. 

In  condemnation  proceedings,  see  Eminent  Do- 
main, ^s»186. 
Reference  in  deed  to  maps,  see  Deeds,  ^=s>112. 

MARGINS. 

Gambling  transactions,  see  Gaming,  ^s»37. 
Purchaser  on  sale  on  margin,  see  Brokers,  ^=» 

24. 
Regulation  of  sales  on  margins,  due  process  of 
'  law,  see  Constitutional  Law,  ^=»276;    equal 

protection  of  laws,  see  Constitutional  Law» 

<8=»239. 

MARINE  BAND. 

Pay  for  services,  see  Army  and  Navy,  ^soga^ 

MARINE  CORPS. 

See  Army  and  Navy,  ^rT;>28. 

MARINE  INSURANCE. 

See  Insurance,  «a»169,  273,  312,  410-416,  46^ 
482,068. 

MARITAL  RIGHTS. 

See  Husband  and  Wife. 

MARITIME  CONTRACTS. 

See 
Admiralty,  ^s»9,  10. 
Shim>ing,    «5>37-58,   91-98,    13^142,    IGT^ 

MARITIME  UW. 

See- 
Admiralty. 
Collision. 
Maritime  lien^L 
Pilots. 
Salvage. 
Seamen. 
Shipping. 
Towage» 


MARITIME   LIENS. 


Scope-Note, 

[INCLUDBS  lieoB  created  by  maritime  law  or  by  statute  on  vessels,  more  ]>articularly 
nich  liens  as  security  for  the  price  or  value  of  services  rendered  or  supplies  furnished  to 
vesselSi  or  for  repayment  of  moneys  advanced  to  them ;  nature  and  grounds  of  such  liens ; 
what  vessels  or  other  property  may  be  subject  to  such  liens,  and  by  whom  or  for  what  pur- 
poses they  may  be  subjected  thereto ;  who  may  be  entitled  to  the  benefit  of  such  liens,  how 
the  liens  may  be  acguired,  and  waiver,  discharge,  or  extinguishment  thereof ;  priorities  of 
sudi  liens,  and  enforcement  of  maritime  liens  in  general. 

[For  related  matters  under  other  topics,  see  orose- references  after  analyeisj 

Analysis. 

L  Nature,  Grounds,  and  Subject-Matter  in  General. 

(A)  Under  Maritime  Law. 

[No  paragraphs  or  references  in  this  Digest    But  see  84  Cent  Dig.  B£ar. 
\        liens,  U  1-19.] 

(B)  Under  Statutory  Provisions. 

II.  Creation,  Operation,  and  Effect. 

«s»80.  Notice  of  circumstances  affecting  right  to  lieiu 
36.  Priorities. 

37. Liens  under  maritime  law. 

38. Statutory  liens. 

in.  Enforcement 

(A)  In  Admirawy. 
«=:>60.  Jurisdiction. 

(B)  Statutory  Remedies. 
74.  Actions  against  vessels  or  owners. 

Cross-References. 


Damages  firom  tog,  see  Towage,  ^=^16. 
Jarisdiction  of  admiralty,  see  Admiralty, 
16. 


State  laws  as  interference  witli  oommeroe,  see 
Commerce,  ^S9l3,  21,  54. 


I.  HATUBE,  QROUHDB,  AND  8UB- 
J1»T-]IATTE&  IN  QXSNEBAI.. 

(A)  UNDER  MARITIMB  LAW.  > 

[No  paragrapbs  or  rvferencea  In  Uiis  Digest.    But 
see  M  Cenc  Dig.  Mar.  Liens,  ||  1-19.] 

(B)  UNDER  STATUTORY  PROVISIONS. 
See  M  Cent.  Dig.  Mar.  LImib,  Si  10-M. 

Denial  of  priority  of  claims  of  United  States 
as  groimd  for  appellate  Jurisdiction  of  Fed- 
eral Supreme  Court,  see  Courts,  ^s»394(l). 

n.  OBBATION,  OPEBATION,  ANB 


Denial  of  priority  of  claims  of  United  States 
as  ground  for  appellate  juriBdiction  of  Fed- 
eral Supreme  Court,  see  Courts,  ^s»3d4(l). 

Priority  of  United  States  as  creditor,  see  Unit- 
ed States,  «=»76. 

^»30.  Notioe  of  oiroiuiistaBees  Aff eotlas 
ricbt  to  Ueau 

Soe  M  Cent  Dig.  Mar.  Liens,  §§  S7,  18. 

One  wlio  furnishes  suppUes  to  a  yessel,  up- 
on an  order  of  tlie  charterer,  under  circum- 
stances charging  him  with  knowledge  of  the  fact 
that,  by  the  terms  of  the  charter  party,  the 


charterer  is  to  fumfsh  such  supplies,  acquires 
no  lien  under  St  N.  Y.  1862,  S{  1,  2,  giving 
a  lien  on  a  yessel  for  a  debt  contracted  by  tiie 

.  master,  owner,  or  charterer  for  supplies  furnish- 
ed in  the  state,  for  "fitting,  furnishing,  or  equip- 

'  ping"  tiie  vessel,  or  for  such  provisions  and 
stores  **a8  may  be  fit  and  proper  for  the  use 
of  such  vessel"  at  the  time  they  were  furnish- 
ed.—The  Kate.  17  S.  Ct.  135,  164  U.  S.  458, 
41  L.  Ed.  512,  affirming  decree  (D.  C.)  66  F. 
614. 

One  who  furnishes  supplies  to  a  vessel,  up- 
on order  of  the  charter,  under  circumstances 
charging  him  with  knowledge  of  the  fact  that 
by  the  terms  of  the  charter  party  the  charterer 
is  to  furnish  stipplies,  acquires  no  lien  on 
the  vessel  under  the  maritime  law. — ^Id. 

One  furnishing  supplies,  on  the  order  of  a 
person  or  corporation  having  control  and  pos- 
session of  a  vessel  under  a  charter  party  re- 
quiring^ the  charterer  to  provide  supplies  at  his 
own  expense,  acquires  no  lien,  when  the  cir- 
cumstances are  such'  as  to  put  him  on  inquiry 
as  to  the  existence  and  terms  of  the  charter 
party,  and  he  fails  to  make  such  inquiry,  and 
chooses  to  act  on  a  mere  belief  that  the  vessel 
will  be  liable.— The  Valencia  v.  Ziegler,  17  S. 
Ct.  323.  165  U.  S.  264,  41  L.  Bd.  710. 

^=»36.  Priorities. 

See  34  Cent  Dig.  Mar.  Liens,  fS  68-77. 
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—  Ltemi  vader  mAritiaM  law. 

See  84  Cent.  Dig.  Mar.  Liem,  M  58-70. 

The  lien  upon  a  yeasel  for  damages  caused 
by  her  fault  to  another  vessel  takes  precedence 
of  a  maritime  lien  for  supplies  previously  fur- 
nished to  the  offending  vessel.— Ttie  John  G. 
Stevens,  18  S.  Ct.  644,  170  U.  S.  113,  42  L. 
Ed.  969. 


— —  Statatory  lieaiu 

See  84  Cent  Dig.  Mar.  iAtna,  H  71-77. 

A  claim  arising  under  a  mortgage  of  a 
vessel  is- not  superior  to  a  lien,  under  Uie  local 
statute^  for  supplies  and  necessaries  to  the 
vessel  in  her  home,  port,  although  they  were 
furnished  after  the  mortgage  was  recorded  in 
conformity  with  Rev.  St.  f  4192.— The  J.  E. 
Rumbell,  148  U.  S.  1,  13  S.  Gt.  498,  87  L. 
Ed.  345. 

m.  EHFOROEMENT. 

Stipulations  for  release  of  property  to  United 
States,  see  United  Stat^,  ^s>58%. 

(A)  IN  ADMIRALTY. 

Conflicting    jurisdiction    of    state    and    federal 
courts,  see  Courts,  ^e»502. 

^s»60.  Jarladlctioa. 

See  84  Cent.  Dig.  Mar.  Lilens,  §  98;    1  Cent.  Dig. 
Adm.  i  150. 

A  lien  under  a  state  statute  for  repairs  or 
supplies  furnished  in  the  home  port  is  a  right 
of  property  in  the  vessel,  and  a  maritime  lien, 
to  secure  the  performance  of  a  maritime  con- 
tract. It  is  therefore  enforceable  b^  process 
in  rem  exclusively  in  the  federal  district  courts, 
and  then  state  courts  are  without  jurisdiction. 
Atlantic  Works  v.  Tug  Glide,  33  N.  E.  163,  157 
Mass.  525,  34  Am.  St.  Rep.  305,  reversed.— 
The  Glide,  17  S.  Ct.  930,  167  U.  S.  606,  42  L. 
Ed.  296. 

Admiralty  has  jurisdiction  of  a  libel  in  rem 
by  the  master  for  his  wages,  where  a  lien  there- 
for is  claimed  under  a  state  statute.— The  Wil- 
liam H.  Hoag,  18  S.  Ct.  114,  168  U.  S.  443, 
42  U  Ed.  537. 

An  unlawful  interference  with  the  exclu- 
sive jurisdiction  of  admiralty  and  maritime  cas- 
es, vested  by  the  federal  Constitution  in  the 
courts  of  the  United  States,  is  made  by  the 
attempt  by  2  Ballinger's  Ann.  Codes  &  St. 
Wash,  f §  5953,  5954,  to  create  a  preferred  lien 
on  ocean-going  vessels  owned  in  other  states  or 
countries  for  work  done  and  materials  furnish- 
ed on  the  order  of  a  contractor,  which  lien  may 
be  enforced  at  any  time  within  three  years,  al- 
though such  contractor  has  been  paid  in  full  by 
the  owner  without  knowledge  of  any  unpaid 
claims.— The  Roanoke,  23  S.  Ct.  491,  189  TJ.  S. 
185,  47  L.  Ed.  770. 

An  unconstitutional  infringement  upon  the 
exclusive  jurisdiction  of  the  federal  courts  over 
admiralty  and  maritime  cases  is  made  by  Laws 
N.  Y.  1897,  pp.  526,  528,  c.  418,  |§  30,  35,  so 
far  as  such  statute  is  construed  by  the  courts 
of  that  state  to  provide  for  the  enforcement  in 
a  state  court  by  proceedings  in  rem  of  a  lien 
for  repairs  made  in  dry  dock  to  a  canal  boat 


engaged  in  navigating  the  Erie  Canal  and  Hud- 
son river.  Judgment,  In  re  Haines,  60  N.  IL 
1112.  168  N.  Y.  586,  reversed.— Perry  v.  Haines, 
24  S.  Ct  8,  191  U.  S.  17,  48  L.  Ed.  78. 

Proceedings  in  rem  to  enforce  a  Uen  for 
repairs  furnisned  to  a  vessel  which  was  at  the 
time  engaged  in  navigating  the  Erie  Canal  are 
no  less  within  the  exclusive  admiralty  jurisdic- 
tion of  the  federal  courts  because  such  repairs 
were  made  in  dry  dock. — Id. 

The  exclusive  admiralty  jurisdicti<Mi  of  the 
federal  courts  extends  to  the  enforcement  by 
proceedings  in  rem  of  a  lien  for  repairs  fur- 
nished to  a  vessel  engaged  in  navigating  the 
Erie  Canal^  although  such  vessel  was  employ- 
ed wholly  in  commerce  between  ports  in  the 
same  state. — Id. 

A  contract  for  the  building  of  a  ship  is  not 
maritime,  or  within  admiralty  jurisdiction,  and 
a  lien  given  by  a  local  statute  for  materials 
furnished  in  the  building  may  be  enforced  in 
state  courts.— Iroquois  Transp.  Co.  v.  Delaney 
Forge  &  Iron  Co.,  27  S.  Ct.  509,  205  U.  S.  354, 
51  L.  Ed.  836. 

(B)  STATUTORY  REMEDIES. 
^=^74.  Aotioas   a^alast  Tossela  or  owa- 


See  84  Cent.  Dig.  Mar.  Liens,  §S  111,  121-126. 

The  enforcement  of  a  lien  given  by  a  state 
statute  upon  a  vessel  for  materials  furnished 
after  she  was  launched  is  within  the  jurisdic- 
tion of  a  state  court,  where  such  materials  were 
really  furnished  for  the  completion  of  the  vessel, 
and  were  fairly  a  part  of  her  original  construc- 
tion.— Iroquois  Transp.  Co.  v.  De  Laney  Forge 
&  Iron  Co.,  27  S.  Ct.  509,  205  U.  S.  354,  51 
L.  Ed.  836. 

A  contract  to  build  a  ship  not  being 
a  maritime  contract,  which  can  only  be  en- 
forced in  a  court  of  admiralty,  a  Hen  given  by 
a  state  statute  for  materials  furnished  in  her 
construction  may  be  enforced  against  the  ves- 
sel in  a  state  court. — Id. 


MARITIME  TORTS. 

See- 
Admiralty,  «=>17-22. 

Shipping,  <8=»78-87,  119-142,  166^  203-211. 
T6wage,  «=s>ia-16. 

MARK. 

See  Trade-Marks  and  Trade-Names* 

MARKET  HOUSES. 

Sm  District  of  Columbia,  «=?23. 

MARKET  QUOTATIONS. 

Contracts  restraining  use,  see  Monopolies, 
12. 

MARKET  VALUE. 

See— 
Customs  Duties,   ^S975. 
Evidence,  ^=»118,  323,  648. 


MARRIAGE. 

Scope-Note, 

[INCLUDES  the  marriage  contract;    nature,  creation,  proof,  and  annulment  of  Its 
obligation. 

[For  related  matters  under  other  topioe,  see  oross-referenoes  after  analysisj 

Analysis, 

20.  Marriage  by  mutual  ajjreement. 
50.  Weight  and  sufficiency  of  evidence. 
52.  Instructions. 
54.  Effect  of  informal  or  invalid  marriage. 


Cross-References, 


S«e— 
Bi^ramy. 
Divorcfe. 
Husband  and  Wife. 


Impairing  obligation  of  marriage  contract,  aee 
Constitutional  Law,  ^s>153. 


Iiy  B&utual  asvoement. 

See  S4  Cent  Dig.  Marriage.  i§  12-14. 

Where  a  marriage  takes  lAace  bj  words 
only,  without  attending  ceremonies,  religious  or 
nvU,  some  public  recognition  of  it,  such  as  liv- 
\nfi  toother  as  man  and  wife,  is  necessary  as 
evidence  of  its  existence. — State  of  Maryland  v. 
Baldwin.  112  U.  S.  490,  5  S.  Ot.  278,  28  U 
Ed.  822. 

$=>50.  "Weis^t    and    snAeiencx    of    evi- 
deiioe. 

See  34  Cent.  Dig.  Marriage,  M  79-89. 

4 

A  Philippine  marriage  followed  by  40  years 
of  marital  life  should  not  be  discredited  after 
the  death  of  the  husband  and  the  administra- 
tion of  his  estate,  save  on  strong  and  unequivo- 
cal evidence. — Sy  Joe  Lieng  v.  Sy  Quia,  33  S. 
C't  514,  228  U.  S.  335,  67  £.  Ed.  8^ 


Instmetiona. 

See  84  Cent.  Dig.  Marriage,  {  91. 

Where,  on  a  question  of  marriage,  it  is  con- 
tended that  it  took  place  b^^-  words  only,  without 
attending  ceremonies,  religious  or  civil,  the 
chaige  of  the  court  should  direct  the  jury's  at- 
tention to  the  necessity  of  some  public  rec6gni- 
tion  of  the  relation,  such  as  living  together  as 


husband  and  wife.— -State  of  Maryland  ▼.  Bald- 
win, 112  U.  S.  490,  5  S.  Ct.  278,  28  L.  Ed.  822. 

$=>54.  Effect    of    iafomial     or    tiiTalid 
laarriage.' 

See,  84  Cent.  Dig.  Marriage.  Sfi  98-103,  105.  106.  109. 

Persons  whose  alleged  marriage  in  Virginia 
might  have  been  invalid  for  want  of  a  license 
had  they  remained  there,  and  might  also,  for 
want  of  a  religious  ceremony,  have  been  in- 
valid in  Maryland,  where  they  afterwards  re- 
sided, must  be  deemed  married  in  New  Jersey, 
when,  as  husband  and  wife,  they  took  up  their 
permanent  residence  there,  and  lived  together 
m  that  relation  continuously,  in  good  faith, 
and  openly  up  to  the  time  of  the  man's  death, 
bein^  regarded  by  themselves  and  in  the  com- 
munity as  husband  and  wife,  since  their  con- 
duct toward  each  other  in  the  eye  of  the  public 
while  in  New  Jersey,  taken  in  connection  with 
their  previous  association,  was  equivalent  in  law 
to  a  declaration  by  each  that  they  did,  and 
during  their  joint  lives  were  to  occupy  the  rela- 
tion of  husband  and  wife,  which  was  as  effective 
to  establish  the  status  of  marriage  in  New 
Jersey  as  if  it  had  been  made  in  words  of  the' 
present  tense  after  they  became  domiciled  in 
that  state.  Decree  (1905)  25  App.  D.  C.  567, 
affirmed.--Traver8  v.  Eeinhardt,  Yt  S.  Ct.  563, 
205  U.  S.  423,  51  L.  Ed.  865. 


MARRIAGE  SETTLEMENTS. 

See  Husband  and  Wife,  ^=»26-^. 


MARRIED  WOMEN. 

See  Husband  and  Wife. 


This  Digest  is  oompiled  on  the  Key-BTiuiiber  System.   For  ezplanatioBt  aoe  paso  iii« 
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MARSHALING  ASSETS  AND  SECURITIES. 

Scope-Note. 

[INCLUDES  actions  to  compel  creditors  who  are  entitled  to  enforce  their  claims 
against  more  than  one  fund  or  class  of  assets,  while  others  can  enforce  their  claims  against 
one  or  a  part  thereof  only,  to  exhaust  first  the  funds  or  assets  to  which  they  alone  can 
have  recourse,  and  the  enforcement  in  general  of  rights  to  such  arrangements  of  assets, 
funds,  securities,  etc.,  under  administration,  and  of  claims  thereon,  by  injunction,  decree 
of  subrogation,  or  otherwise;  nature  and  scope  of  .the  remedy  in  general;  grounds  of  such 
actions  and  defenses  thereto ;  by  and  against  whom  and  as  to  what  assets,  funds,  securi- 
ties, claims,  etc.,  they  may  be  maintained;  jurisdicti6n  of  such  actions  and  proceedings 
therein;,  incidental  relief;  Judgments  or  decrees  and  enforcement  thereof;  review  of  pro- 
ceedings;   and  costs  in  such  actions. 

[For  related  matters  under  other  topics,  ■••  cross- references  following.] 

Cross-References. 

See- 
Homestead,  ^=s>107. 
Partnership,  «=»177~183.  ' 


^=»4«  Hfttiire  of  liens  or  olalins* 

See  M  Cent  Dig.  Marshaling,  {  4. 

A  railroad  hotel  was  built  upon  property 
of  the  railroad  company,  under  a  contract  re- 
serving a  ground  rent,  and  providing  that  upon 
surrender  of  the  leasehold  and  improvements 
the  company  would  pay  the  value  of  the  latter 
as  fixed  by  arbitration.  The  lessee,  a  married 
woman,  mortgaged  her  interest  in  both  lease- 
hold and  improvements.  After  surrender  and 
a  decree  in  her  favor  for  the  value  of  the  im- 
provements pursuant  to  the  award  of  arbitra- 
tors, a  cross-bill  was  filed  by  the 'mortgagee  to 
subject  the  decree  to  his  lien.  The  defense  be- 
ing m&de  by  the  lessee  that  die  was  a  married 


woman,  and  incompetent  to  Incumber  her  prop- 
erty, the  mortgage  was  held  by  the  state  su- 
preme court  on  appeal  to  be  a  good  Uen  on  the 
mcome  of  the  property  covered  thereby.  No 
application  was  made  of  the  income  represented 
by  the  interest  until  final  decree,  when  there 
were  two  funds,->the  principal  and  interest. 
Held  proper  to  so  marshall  the  assets  as  to  pay 
the  mortgagee's  lien  from  the  interest. — ^Matt- 
hews V.  Memphis  &  G.  R,  Ck>.,  108  U.  S.  808^ 
2  S.  Ct.  780,  27  L.  Ed.  756. 

MARSHALS. 

See  United  States  MArahaiff, 


MASTER   AND   SERVANT. 


Scope-Note. 

[INCLUDES  the  relation  created  by  contracts  of  *  employment,  express  or  implied; 
rights,  powers,  duties,  and  liabilities  of  the  parties,  as  between  themselves  and  as  to 
others,  incident  to  the  relation ;  interference  of  others  with  the  relation ;  and  legal  proceed- 
ings relating  thereto. 

[For  related  mattei^  under  other  tdpicsp  see  cross* references  after  analysisj 

Analysis. 
I.  The  Relati[on. 

(A)  Creation  and  Existence. 

«=»1.  Nature  and  existence  of  relation  in  general 
2.  Contracts  of  employment. 

4.  Implied  contracts. 

8.  Term  and  duration  of  employment. 

(B)  Statutory  Regulation. 

11.  Validity  of  statutes  in  general. 

12.  Place  for  work. 

13.  Hours  of  service. 
16%  [New,  vol.  16  Key-No.  Series].  Workmen's  Compensation 

Acts.  ^ 

17.  Penalties  and  actions  therefor. 

[Sup.Ct.Dig.— Page  1S92] 


.[Snp.Ct.Dig.-Pagel393]  MASTER  AND  SERVANT 

L  The  Relation — Continued. 

(C)  Termination  and  Discharge. 

$=3  34.  Actions  for  wrongful  discharge. 

35.  Nature  and  form. 

40.  Evidence. 

II.  Services  and  Compensation. 

(A)'  Peri^ormance  op  Services. 
(B)  Wages  and  ChrnER  Remuneration. 
«=»69.  Statutory  regulations. 
82.  Liens  and  preferences. 

III.  Master's  Liability  for  Injuries  to  Servant. 

(A)  Nature  and  Extent  in  Generai,. 

«=>85.  Nature  of  master's  duty. 

87.  Statutory  provisions. 

88.  Relation  of  parties. 

89.  Scope  of  employment. 

100.  Contracts  limiting  or  releasing  liability. 

(B)  Tooi,s,  Machinery,  Appliances,  and  Places  for  Work; 

^=>10i,  102.  Nature  of  master's  duty  and  liability  and  care  required 
in  general. 

105.  Custom. and  usaje. 

106.  Appliances  or  places  owned,  controlled,  or  provided  by 

third  persons. 

107.  Defects  in  tools,  appliances,  and  places  for  work  in  gen- 

eral. 

110.  Locomotives. 

111.  Railroad  cars. 

112.  Railroad  tracks  and  roadbeds. 

113.  Obstructions  or  erections  on,  over,  or  near  railroad  tracks. 
124.  Inspection  and  test. 

129.  Proxirtiate  cause  of  injury. 

(C)  Methods  op  Work,  Rules,  and  Orders. 

^=»  130.  Methods  of  work  and  duty  to  protect  servant  in  generak 
131.  Statutory  regulations. 
135.  Customary  methods. 

137.  Particular  operations. 

138.  Acts  in  emergencies. 

(D)  Warning  and  Instructing  Servant. 

^=>150.  Duty  to  warn  and  instruct  in  general. 
153.  Inexperfenced  or  youthful  employe. 

(E)  Fellow  Servants. 

«=»  160.  What  law  governs. 
167.  Competency, 
170.  Care  required  of  master. 

177.  Negligence  as  ground  of  liability. 

178.  Statutory  provisions  limiting  doctrine. 

180.  Statutes  relating  to  operation  of  railroads. 

182.       .■  '  Persons  engaged  in  superintendence. 

184.  Persons  performing  duties  of  master. 

185.  Nature  of  act  and  performance  of  duties  of  master. 

186.  Vice  principals  and  other  representatives  of  master. 

187.  In  general. 

188.  Superior  and  inferiof  servants  in  general. 

189.  Foremen  and  persons  engaged  in  superintendence-. 

190.  Nature  of  act  or  omission,  and  performance  of  duties^ 

of  master. 

TUs  Diseit  is  coinpil«>1  oa  tlie  Key-Number  Syatem.    For  ezplanation.  see  pa^e  Hi. 
Sup.CT.Dib.-88 


MASTER  AND  SERVANT  iSup.Ct.Dlg.-P««a  UWJ 

III.  Master's  Liability  for  Injuries  to  Servant — Continued. 

(E)  Fellow  Servants — Continued. 

194.  Fellow  servant  not  on  duty. 
196.  Nature  of  common  service. 

196.  In  general. 

198.  Operation  of  railroads. 

200.  Shipping. 

201.  Concurrent  negligence  of  master  and  fellow  servant. 

(F)  Risks  Assumed  by  Servant. 

^s»  204. ,  Statutory  provisions. 

205.  Reliance  on  care  of  master. 

207.  Defective    or    dangerous    tools,    machinery,    appliances,    or 
places. 

209.  Use  of  machinery  or  appliances. 

210.  — r—  Operation  of  railroads. 
213.  Dangerous  operations  and  methods  of  work. 
217.  Knowledge  by  servant  of  defect  or  danger. 
219.  Obvious  or  latent  dangers. 
221.  Promise  to  remedy  defect  or  remove  danger. 
223.  Risk  outside  scope  of  employment. 

(G)  Contributory  Negligence  op  Servant. 
^=»228.  Statutory  provisions. 

230.  Inexperienced  or  youthful  employe. 

233.  Tools,  machinery,  appliances,  or  places  for  work. 

234.  Knowledge  of  defects  or  dangers. 

236.  Duty  to  discover  or  remedy  defects  or  dangers. 

236.  Precautions  against  known  or  apparent  dangers. 

237.  Dangerous  operations  and  methods  of  work. 

238.  In  general. 

240.  Operation  of  railroads. 

244.  Disregarding  warnings  or  signals. 
246.  Acts  in  emergencies. 

(H)  Actions. 

25014  [New,  vol.  15  Key-No.  Series],     What  law  governs. 
253^.  Time  to  sue  and  limitations. 
255.  Declaration,  complaint,  or  petition. 
258.  Negligence  on  part  of  master. 

264.  Issues,  proof,  and  variance. 

265.  Presumptions  and  burden  of  proof. 

266.  Admissibility  of  evidence. 
270.  Negligence  on  part  of  master. 

273.  Assumption  of  risk  by  servant  injured. 

274.  Contributory  negligence  of  servant  injured. 

275.  Weight  and  sufficiency  of  evidence. 

276.  In  general. 

278.  Negligence  on  part  of  master. 

279.  Incompetency  or  negligence  of  fellow  servant. 

284.  Questions  for  jury. 

286. Nature  and  cause  of  injury. 

286.  Negligence  on  part  of  master. 

287.  Incompetency  or  negligence  of  fellow  servant. 

288.  Assumption  of  risk  by  servant  injured. 

289.  Contributory  negligence  of  servant  injured. 

290.  Instructions. 

291.  In  general. 

293.  Negligence  on  part  of  master. 

294.  ■     Incompetency  or  negligence  of  fellow  servant. 

295.  Assumption  of  risk  by  servant  injured. 

296.  Contributory  negligence  of  servant  injured. 

'297.  Verdict  and  findings. 
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MASTER  AND  SBRVANT,  I  (A),  (B) 


IV.  Liabilities  for  Injuries  to  Third  Persons. 

(A)  Acts  or  Omissions  of  Servant. 
«==>  301.  Relation  of  parties. 

(B)  Work  of  Independent  Contractor. 

♦=»  316.  Contractors  independent  of  principal  employer  in  general. 

318.  Control  or  interference  of  employer. 

319.  Necessary  or  natural  consequences  of  work. 

(C)  Actions. 

^s»331.  Damages. 

V.  Interference  with  the  Relation  by  Third  Persons. 
VI.  Workmen's  Compensation  Acts. 

(A)  Nature  and  Grounds  of  Master's  Liability. 

«==>347.  Constitutionality  of  statutes. 

(B)  Compensation. 

(C)  Proceedings. 

Cross-References, 


See- 
Seamen. 
Slaves. 

Declarationflr  by  employ^  as  evidence  air&inst 
employer,  see  Evidence,  ^=s>240-244. 

Implied  liabilities  for  services  rendered  not  in 
performance  of  duties  <^  employment,  see 
Work  and  Labor. 


Injuries  to  employ^  of  others  carried  under 
contract  with  carrier,  see  Carriers,  ^=»241. 

Public  works,  protection  of  laborers,  see  United 
States,  ^=s>67. 

Restraining  combinations  of  employes,  see  In- 
junction, ^s»101. 


Z.   THE  RZXATIOH. 

(A)  CREATION  AND  EXISTENCE. 

Employment  of  agents,  see  Principal  and  Agent, 
«=>3-23. 

Impairing  obligation  of  contract  of  employ- 
ment, see  Constitutional  Law,  ^s»146. 

Infringement  of  liberty  to  contract,  see  Constl- 
tntlonal  Law,  ^=^275. 


Nature   mad   ezistenoe  of   relation 
in  Keaeral. 

See  34  Cent.  Dig.  Mast,  ft  S.  §  1. 

Where  a  railroad  company  leases  to  an  in- 
dividual a  house  situated  near  its  railroad 
track,  under  an  agreement  that  the  lessee  shall 
board  its  section  hands  therein  at  a  specified 
price,  to  be  paid  by  the  hands,  the  company 
agreeing  to  aid  her  in  collecting  the  same  by  re- 
taining the  amount  from  their  wages,  the  rela- 
tion thus  created  is  merely  that  of  landlord  and 
tenant,  and  not  that  of  master  and  servant. — 
Doyle  V.  Union  Pac  R.  Co.,  147  U.  S.  413,  13 
S.  Cl  333,  37  L.  Ed.  223. 

^=»2.  Contracts  of  employment. 

See  34  Cent.  Dig.  Mast  A  S.  (§  2,  8. 


—  Implied  eontraets. 

Where  a  railroad  company  leases  to  an  in- 
dividual a  house  situated  near  its  track,  under 
an  agreement  that  the  lessee  shall  board  its  sec- 
tion hands  therein  at  a  specified  price,  to  be 
paid  by  the  hands,  the  company  agreeing  to  aid 
in  collecting  the  same  by  retaining  the  amount 
from  the  wages,  the  relation  created  is  that  of 
landlord  and  tenant,  and  not  master  and  serv- 
ant—Doyle V.  Union  Pac.  R.  Co.,  147  U.  S.  413, 
13  S.  Ct.  333.  37  L.  Ed.  223. 

€=>8.  Tem&    and    dnration    of    employ- 
ment. 

See  84  Cent.  Dig.  Maat.  Jb  8.  U  8-10.  17. 

A  workman  injured  in  the  service  of  a  cor- 
poration, and  claiming  damages  therefor,  made 
a  compromise  agreement  with  it,  whereby  he 
was  to  receive  certain  supplies   and   **regular 


wages  while  he  was  disabled."  By  a  subae- 
quent  agreement,  made  after  he  had  resumed 
work,  the  corporation  was  **to  give  him  work, 
such  as  he  could  do.  paying  him  therefor  the 
wages  paid  before  said  accident  (that  is,  |60  a 
month),"  in  addition  to  house  rent,  etc.  By  a 
still  later  and  final  agreement,  which  recited  his 
claim  for  damages,  and  the  two  former  agree- 
ments, his  wages  were  increased  to  $65  a 
month,  with  certain  supplies,  etc.,  and  he  ex- 
pressly released  the  corporation  from  all  claims 
for  damages.  Heldy  that  this  was  not  a  mere 
hiring  from  month  to  month,  terminable  at  the 
will  of  the  corporation,  but  was  a  contract  to 
pay  him  at  the  agreed  rate  so  long  as  his  dis- 
ability to  do  full  work  continued,  he  being 
bound  to  do  such  work  as  he  could. .  Judgment 
Tennessee  Coal,  Iron  &  R.  Co.  v.  Pierce,  81  F. 
814,  26  C.  C.  A.  632,  reversed.— Pierce  v.  Ten- 
nessee Coal,  Iron  &  Railroad  Oo.,  19  S.  Ct.  335^ 
173  U.  S.  1,  43  L.  Ed.  591. 


(B)  STATUTORY  REGULATION. 

See  Railroads,  <$=>230. 

Federal  employer's  liability  act  as  denying  due 
process  of  law,  see  Constitutional  Law,  ^s» 
301. 

Hours  of  labor,  authority  of  Interstate  Com- 
merce Commission,  see  Commerce,  ^=^8,  10, 
27,  58,  85;  class  legislation,  see  Constitu- 
tional Law,  ^=>208:  denial  of  right  to  con- 
tract, see  Constitutional  Law,  ^=»89;  due 
process  of  law,  see  Constitutional  Law,  ^=s> 
275;  equal  protection  of  laws,  see  Constitu- 
tional Law,  ^=;»206,  238;  infringement  of 
liberty  to  contract,  see  Constitutional  Law, 
^=»275;  report  by  carrier's  officers  to  In- 
terstate Commerce  Commission,  see  Witness- 
es, ^5»292;  requiring  report  by  carrier  as 
unreasonable  search  and  seizure,  see  Searches 
and  Seizures,  ^s»7. 

Injunction  against  prosecution  Anti-Alien  La- 
bor Law,  see  Injunction,  ^=^105. 

Privileges  and  immunities  of  citizens  of  United 
States,  see  Constitutional  Law,  ^=»206. 
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Regiilations  interfering  with  liberty  to  contract, 

see  Obnstittitional  Law,  ^=»275. 
Regulations  as  to  liamber  of  brakemen  on  train, 

equal   protection   of  law,   see  Constitutional 

Law,  Qs»241,  297;    regulation  of  commerce, 

see  Uommerce,  ^s»58. 
Suit  to  enjoin  enforcement  of  Anti-Alien  Labor 

Law,  as  suit  against  state,  see  States,  ^s> 

303. 

^=s>ll.  Validity  of  statutes  in  semeraL 

The    Employer's    Liability    Act    April    22, 

1908,  c.  149,  85  Stat.  65  (U.  S.  Oomp.  St.  Supp. 

1909,  p.  1171),  is  not  unconstitutional.— Mondou 
V.  New  York,  N.  H.  &  H.  R.  Co..  32  S.  Ct.  169, 
223  U.  S.  1,  66  L  Ed.  327,  38  L.  R.  A.  (N.  S.)  44. 

To  punisl^  ah  employer  for  proposing  terms 
of  employment  devoid  of  duress  has  no  reason- 
able relation  to  a  purpose  in  a  statute  to  re- 
§r«8s  duress  or  undue  influence.-— Coppage  v. 
Ute  of  Kansas.  35  S.  Ct.  240,  236  U.  S.  1,  59 
L.  Ed.  441,  L.  R.  A.  1915C,  960. 

Discrimination  against  resident  aliens  un« 
der  Anti-Alien  Labor  Law,  Ariz,  renders  the 
statute  invalid.— Truax  y.  Baicb,  36  S.  Ct  7, 
239  U.  Si  33,  60  L.  Ed.  131,  affirming  order 
(D.  O.)  Raich  v.  Truax,  219  F.  273. 

^s»12.  Plaoe  for  ^rork. 

Act  Ind.  March  8, 1907  (Laws  1907.  c.  121), 
requiring  owners  of  coal  mines  and  other  simp 
ilar  places  to  provide  suitable  washhouses  for 
employes  on  request,  held  constitutional.— Booth 
v.  -State  of  Indiana,  35  S.  Ct.  617,  237  U.  S. 
391,  59  L.  Ed.  1011,  affimning  judgment  100  N. 
B.  5^,  179  Ind.  405. 

The  classification  of  coal  mines,  which  ia 
made  by  Sess.  Laws  111.  1897,  p.  269,  |  lie, 
by  which  coal  mines  where  not  more  than  five 
men  are  employed  at  any  time  are  exempted 
from  the  operation  of  Act  111.  MAy  28,  1879, 
providing  for  the  appointment  of  state  mine  in- 
spectors, whose  fees  should  be  paid  by  the  own- 
ers of  the  mines,  is  not  arbitrary  or  unreason- 
able—Consolidated Coal  Co.  of  St.  Louis  v.  Peo- 
ple of  State  of  Illinois,  22  S.  Ct.  616,  185  U.  S. 
^,  46  L.  Ed.  872. 

The  discretion  confided  to  state  mine  in- 
spectors by  Act  IlL  May  28,  1879,  I  lid,  as 
amended  in  1897,  to  determine  the  number  of 
times  each  mine  shall  be  inspected,  and  to  reg- 
ulate the  charges  therefor,  which  must  be  paid 
by  the  mine  owner,  does  not  make  the  act  re- 
pugnant to  Const.  17.  S.  Amend,  art.  14,  where 
it  requires  that  at  least  four  inspections  an- 
nually shall  be  made  by  each  inspector  of  each 
mine  in  hia  district,  and  that  his  fees  shall  be 
dependent  upon  the  length  of  time  consumed 
and  the  expense  necessarily  incurred,  and  for 
each  inspection  shall  not  be  less  than  |6  nor 
more  than  $10,  and  provides  a  regular  salary 
for  each  inspector,  which  is  neither  increased 
nor  diminished  by  the  number  of  inspections  or 
the  amount  paid  therefor.— Id. 

^=»13*  Hours  of  serrioo. 

6m  S4  Cent  Dig.  lUst  A  S.  |  14. 

The  Utah  statute  forbidding  the  employment 
of  workingmen  for  more  than  eight  hours  per 
day  in  mines,  and  in  the  smelting,  reduction,  or 
refining  of  ores  or  metals,  is  within  the  police 
power  of  the  state.— Holden  v.  Hardy,  18  S.  Ct 
383,  169  U.  S.  366,  42  U  Ed.  780. 

Act  March  23,  1901  (Laws  1901,  p.  211), 
making  it  unlawful  for  persons  engaged  in  min- 
ing and  making  excavations  beneath  the  sur- 
face of  the  earth,  while  searching  for  minerala 
or  other  valuable  substances,  to  work  their  em- 
|>loyte  more  than  eight  hours  a  day,  is  a  prop- 
er exercise  of  the  police  power  to  secure  the 
health  and  safety  of  employes.  Judgment,  State 
V.  Cantwell  (Mo.)  78  S.  W.  569,  179  Mo.  245, 
affirmed. — CJantwell  v.  State  of  Missouri,  26  S. 
Ct.  749,  199  U.  S.  602,  50  L.  Ed.  329. 


Requiring  a  railway  telegraph  operator  to 
work  5^  hours,  and  then,  after  an  interval* 
3%  more  hours  in.  the  same  24,  is  not  made  un- 
lawful by  the  provisions  of  Act  Marc^  4,  IWIp 
c.  2939,  H  2,  3,  34  Stat  1415,  1416  (U.  S. 
Comp.  St.  Supp.  1909,  pp.  1170,  1171),  forbid- 
ding common  carriers  to  permit  such  employes 
to  be  on  duty  for  a  longer  period  than  9  hours 
in  any  24-hour  period  m  a  place  continuously 
operated  night  and  day.— (1911)  United  States 
V.  Atchison,  T.  k  S.  F.  Ry.  Co..  31  S.  Ct 
362,  220  U.  S.  37,  55  L.  Ed.  361.  affirming 
judgment  Atchison,  T.  &  S.  F.  Ry.  <3o.  v.  Unit- 
ed States  (1910)  177  F.  114,  100  O.  O.  A.  534. 

Employ^,  though  inactive,  are  on  duty 
within  the  meaning  of  Act  March  4,  1907, 
where  they  are  under  orders,  liable  to  be  called 
on  at  any  moment.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  United  States,  34  S.  Ot  26,  231  U. 
S.  112,  58  L.  Ed.  144. 

St  Mass.  1909,  c.  514,  f  48,  regulating 
hours  of  employment  of  women  held  valid.— « 
Riley  v.  Commonwealth  of  Massachusetts,  34  S. 
Ct  469,  232  U.  S.  671,  58  L.  Ed.  788,  affirming 
judgment  Commonwealth  ▼•  Riley,  97  N.  E. 
367,  210  Mass.  387. 

St.  CaL  1911,  p.  437,  forbidding  employment 
of  women  for  more  than  8  hours  a  day  or  48 
hours  a  week,  does  not,  as  applied  to  women 
employed  in  hotels,  violate  the  Constitution.— > 
Miller  v,  Wilson,  35  S.  Ct  342,  236  U.  S.  373^ 
59  U  Ed.  628,  L.  R.  A«  1915F,  829,  affirming 
judgment  Ex  parte  Miller,  124  P.  427,  162  CaL 
687. 

EV>rbidding  women  student  nurses  in  a  hoa- 

Eital  school  to  work  for  longer  than  certain 
ours  under  St  Cal.  1911,  p.  437,  as  amended 
by  St  Cal.  1913,  p.  713,  held  constitutional.--^ 
Bosley  v.  McLaughlin,  35  S.  Ct  845,  236  U.  3. 
385,  59  L.  Ed.  632. 

^=>MH  [New,  Tol.  16  Xoy-No.  Series]* 
Workmen's  Gompensntioa 

Aets. 

Owing  to  the  great  increase  of  matter  here- 
tofore dassified  to  this  section,  we  have  mado  a 
new  subdivision,  consisting  of  ^s»  number  sec- 
tions 346-420.  at  the  end  of  this  topic,  where 
the  matter  will  be  found  in  this  and  future  di- 
gests. 


^=»17.  Peiinlties  sad  netions  therefesb 

See  S4  Cent  Dig.  Mast  Jb  S.  i  16. 

A  separate  penalty  is  incurred  for  each  rail- 
way employ^  kept  on  duty  for  more  than  six- 
teen consecutive  hours  contrary  to  Act  March 
4,  1907,  b^  reason  of  the  same  delay  of  a  train* 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Unit- 
ed States,  34  S.  Ot  26,  231  U.  -S.  112,  58  U 
Ed.  144. 

A  carrier  sued  under  Act  March  4, 1907,  for 
keeping  employdi  on  duty  for  more  than  sixteen 
hours,  cannot  urge  upon  certiorari  that  the  de- 
lay was  caused  by  a  defective  injector  not 
known  to  the  carrier,  and  that  by  section  3  the 
act  does  not  apply,  where  the  question  was 
raised  only  by  a  request  to  direct  a  verdict  for 
defendant — Id. 

The  judge,  and  not  the  jury,  is  to  determine 
the  penalty  to  be  imposed  under  Act  March  4, 
1907,  when  a  carrier  keeps  employ^  on  duty 
for  more  than  sixteen  hours. — ^Id. 

■ 

(Q  TERMINATION  AND  DISCHARGR 

Termination    of    agency,    see    Principal    and 
Agent  «=s>32-43. 

^=»34.  Aetioiis  for  wrongful  diseliArs^ 

See  84  Cent.  Dig.  Mast.  Jb  8.  f|  12,  41-61. 

^=s»35.  — »  Nature  and  form. 

See  34  Cent  Dig.  Mast  Jb  &  {(  U.  41. 

Where  a  corporation  in  whose  service  m 
workman  is  injured,  in  consideration  of  a  i^ 
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lease  of  all  claimB  for  damages,  and  an  agree- 
ment to  do  such  work  as  he  is  able,  agrees  to 
pay  him  certain  wages  and  famish  him  certain 
supplies,  etc,  so  long  as  his  disability  to  do  full 
work  shiiall  continue,  but  afterwards  discharges 
him  from  its  service,  he  is  not  confined  to  suc- 
cessive actions  for  damages  as  the  right  to 
wages,  etc,  accrued  under  the  contract,  but  may 
treat  the  contract  as  finally  broken,  and  sue  at 
^nce  to  recover  all  that  he  would  have  received 
in  the  future,  as  wdl  as  in  the  past,  if  the  con- 
tract had  been  kept  Judgment.  Tennessee 
Coal,  Iron  &  R.  Oo.  v.  Pierce,  81  F.  814,  26  C. 
C.  A.  632,  reversed.— Pierce  v.  Tennessee  Coal 
Iron  &  Railroad  Co.,  19  a  Ot  335,  173  U.  S* 
1,  43  L.  Ed.  591. 


•— ~  Evidenee. 
Sm  34  Cent.  Dig.  Mast.  4k  8.  H  47-49. 

Where  a  company  agrees  to  pay  an  injured 
employ^  certain  wages  as  long  as  his  disability 
to  do  full  work  shaU  continue,  he  may,  in  an 
action  for  wron^ul  discharge,  where  ^t  is  el\own 
that  the  injury  is  permanent,  introduce  evidence 
as  to  his  expectancy  of  Ufe.  Judgment,  Ten- 
nessee Goal  Iron  A  R.  Co.  v.  Pierce,  81  F.  814, 
26  C.  C.  A.  632,  reversed.— Pierce  v.  Tennessee 
Coal,  Iron  A  RaUroad  Co.,  19  S.  Ot  335,  173 
U.  S.  1,  43  L.  Ed.  591. 

n.   SERVICES   AHD    COMPEN8ATl5iI. 

(A)  PERFORMANCE  OF  SERVICES. 

8«e  14  G«nt  Dig.  Mast  4  8.  H  6»-76. 

Constitutional  guaranty  against  involuntarj 
servitude,  see  Constitutional  Law,  ^=»83. 

Insurance  of  fidelity  of  employ^,  see  Insurance. 
«=>430. 

Right  to  patent  aee  Patents,  ^=»93. 

(B)  WAGES  AND  OTHER  REMUNERA- 
TION. 

See  Assignments,  ^s»31. 

As  preferred  claim  in  bankruptcy,  see  Bank- 
ruptcy, ^=»348. 

Class  legislation,  see  Constitutional  Law, 
208. 

Due  process  of  law,  see  Constitutional  Law, 

Equal   protection   of   law,   see  Constitutional 

Law,  «=»238,  240. 
Biaritime  lien  for  wages,  see  Maritime  Liens, 


Medical  treatment  of  seamen,  see  Seamen, 

11. 

Of  agent  see  Principal  and  Agent  ^=»81-86. 
Of  seamen,  see  Seamen,  ^=»15-23. 
Persons  entitled  to  question  validit j  of  statute^ 

see  Constitutional  Law,  ^=»42. 
Regulations  affecting  interstate  commerce,  see 

Commerce,  ^=s»10. 

<=»69.  Statutory  resulatioiu. 
See  S4  Cent  Dig.  Mast  4k  8.  if  78-81. 

Laws  N.  Y.  1897.  c.  415,  I  10,  as  amended 
by  Laws  1908,  c.  442,  passed  in  the  exercise 
of  the  reserved  power  of  the  state  over  corpora- 
tions, that  railway  employes  shall  be  paid  semi- 
monthly, prohibiting^  carrier  and  employes  from 
contracting  otherwise  is  valid.— Brie  R.  Co.  v. 
Williams,  34  S.  Ct  761,  233  U.  S.  685,  58  L. 


Ed.  1155,  51  L.  R.  A.  (N.  S.)  1097.  atrming 
judgment  92  N.  B.  1084.  199  N.  Y.  625. 

Act  Va.  Feb.  13.  1888  (Laws  1887-«8,  c. 
118  [Code  1904,  |  3657d]),  amending  and  re- 
enacting  Laws  1887  (Bz.  •Sess.)  c.  391,  {  3, 
forbidding  any  person,  firm,  or  corporation  en- 
gaged in  mining  or  manufacturing  from  issuing 
for  the  payment  of  labor  any  oi^er  unless  re- 
deemable in  lawful  money  of  the  United  States, 
held  valid.— Keokee  ConsoL  Coke  Co.  v.  Taylor, 
34  S.  Ct  856.  234  U.  S.  224,  58  L.  Bd.  12&. 


There  is  such  a  reasonable  relation  to  the 
object  to  be  attained,  as  to  justify  as  an  exer- 
cise of  the  police  power,  tiie  so-called  Ohio 
**run-of-mine'*^  or  "anti-screen**  law.— Rail  & 
River  Coal  Co.  v.  Yaple,  35  S.  Ct  359,  236  U. 
S.  338,  59  L.  Bd.  607,  affirming  decree  (D.  C.) 
214  P.  273. 

The  authority  of  the  Legislature  under 
Const  Ohio,  art  2,  |  36,  to  pass  laws  relating 
to  mining,  weighing,  measuring,  and  marketing 
minerals,  extends  to  the  enactment  of  the  so- 
called  Ohio  "run-of-mine**  or  "anti-screen**  law. 
—Id. 

^=»82.  Iiiens  and  preferences* 

See  84  Cent  Dig.  Mast  4  8.  ff  128-134. 

One  who  puts  up  telegraph  wires  on  poles 
for  a  telegraph  company,  under  a  contract  with 
it  whereby  he  is  to  be  paid  a  certain  sum  per 
mile,  is  not  an  employ^  within  the  meaning  of 
Rev.  St  Ind.  §  5286,  giving  a  lien  on  the  corpo- 
rate property  and  earnings  of  a  corporation  doing 
business  in  Indiana  to  its  employes  for  all  work 
and  labor  done  by  them  for  the  corporation  dur- 
ing their  employment — ^Yane  v.  Newcombe,^132 
U.  S.  220,  10  S.  Ct  60.  33  L.  £d.  310,  affirm- 
ing (C.  C.)  Bankers*  &  Merchants*  TeL  Co. 
of  Indiana  v.  Bankers*  &  Merchants'  TeL  Ca 
of  New  York,  27  F.  536. 

m.  lfA8T£B*8    XIABILITT    FOB    ZH- 

JUBIE8  TO  8EBVANT. 

See- 
Commerce,  ^=»8,  27. 
Courts,  ^=s>394(25). 

Application  of  Safety  Appliance  Act  In  terri- 
tory acquired  by  United  States,  see  Terri- 
tories, ^=»8. 

Decisions  of  federal  courts  as  authori^  in  state 
courts,  see  Courts.  ^=s»97. 

Insurance  against  liability  for  injury  to  em- 
ploy6.  see  Insurance,  ^=»514. 

Statutory  actions  for  death,  see  Death,  ^3» 
8-106. 

(A)  NATURE  AND  BXTBNT  IN  OENBRAL. 

Employers'  liability  act  as  applied  to  terri- 
tories, see  Territories,  ^S9ll. 

Employers*  liability  act  as  depended  on  super- 
seding law  governing  territory,  see  Stetutes, 
^=»55. 

Equal  protection  of  laws,  see  Constitutional 
Law,  «=>241.  245. 

Infringement  of  liberty  to  contract  see  Con- 
stitutional Law,  ^=»275. 

Interstate  commerce  regulations,  see  Commerce, 

Partial  invalidity  of  employers*  liability  acts, 
see  Statutes,  ^=»64. 

^=»86.  Katttre'of  master's  dvty. 
See  84  Cent  Dig.  Mast  4  S.  f 8  ISS,  U6,  138,  110. 

The  damages  recoverable  from  an  employer 
for  the  death  of  his  employ^  caused  by  his  neg- 
ligence are  controlled  by  the  law  of  the  place 
where  the  contract  of  employment  was  made  and 
the  accident  occurred,  although  the  death 
took  place  and  action  is  brought  in  another 
stete.— Northern  Pac.  R.  Co.  v.  Babco<^  154 
U.  S.  190, 14  S.  Ct  978,  38  L.  Ed.  958. 

^=987«  Statutory  proTislons. 

See  U  Cent  Dig.  Mast  a  S.  8  18S. 

Retroactive  effect  will  not  be  given  to  Em- 
ployers' Liability  Act  April  22,  1906,  so  as  to 
make  it  applicable  to  an  action  for  death  ac- 
cruing before  the  passage  of  the  statute. — Win- 
free  V.  Northern  Pac.  R.  Co.,  33  S.  Ct.  273, 
227  U.  S.  296,  57  Lu  Ed.  518,  affirming  judgment 
173  F.  65,  97  C.  C.  A.  392. 

Existing  as  well  as  future  contracte  intend- 
ed by  carriers  to  relieve  from  liability  fall  with- 
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in  the  condemnation  in  Employer's  Liability 
Act  April  22,  1906,  {  6.— (1912)  Philadelphia, 
B.  &  W.  R.  Co.  ▼.  Schubert,  32  S.  Ct.  589.  224 
U.  S.  603,  56  L.  Ed.  911,  affirming  judgment 

(1911)  36  App.  D.  C.  565. 

^=»88.   Relation  of  partioa. 

See  34.  Cent.  Dlff.  Mast  ft  8.  If  144-lfil:    36  Cent. 
Dig.  Mun.  Corp.  |  1661. 

Where  a  railroad  company  leases  to  an  in- 
dividual a  house  near  its  track  under  an  agree- 
ment that  the  lessee  shall  board  its  section  handi 
the  company  agreeing  to  retain  the  amount  of  the 
board  from  the  wages  of  its  employes,  the  rela- 
tion created,  in  so  far  as  respects  the  duty  of  the 
company  toward  the  leased  premises,  is  merely 
that  of  landlord  and  tenant,  and  not  that  of 
maater  and  servant.— Doyle  y.  Union  Pac.  R. 
Co.,  147  U.  S.  413,  13  S.  Ct  333,  37  L.  Ed. 
223. 

A  railway  fireman  killed  while  employed  in 
interstate  commerce,  by  a  lessee  interstate  rail- 
way carrier,  must  be  regarded  as  employed  ahK> 
by  the  lessor  railway,  within  Act  April  22,  1908, 
though  the  leased  railway  is  an  intrastate  one, 
where  the  lessor  by  law  is  responsible  for  the 
negligence  of  its  lessee.— North  Carolina  R.  Co. 
V.  Zachary,  34  S.  Ct.  305,  232  U.  S.  248,  68  L. 
Ed.  591,  Ann.  Cas.  1914C,  159,  reversing  Judg- 
ment Zachary  ▼.  North  Carolina  R.  Co.,  72  S. 
E.  858,  156  N.  C.  496. 

A  contract  by  which  an  interstate  railway 
carrier  employs  another  to  handle  the  coal  re- 

auired  for  its  engines,  and  which  provides  that 
tie  carrier  reserves  no  control  over  such  person 
except  as  to  the  results  to  be  accomplished,  does 
not  create  the  relation  of  master  and  servant  so 
as  to  render  the  Employers'  Liability  Act  appli- 
cable to  the  employes  of  such  contractor. — Chica- 
S,  R.  I.  &  P.  Ry.  Co.  V.  Bond,  36  S.  Ct.  403, 
0  U.  S.  449,  60  L.  Ed.  735,  reversing  judg- 
ment 148  P.  103. 

Violation  of  train  order  by  motorman  of  in- 
terstate interurban  railway  does  not  suspend 
relation  of  employer  and  employ^  so  as  to 
absolve  the  former  from  his  duty  toward  him 
under    safety    appliance    acts. — Spokane    &    I. 

E.  R.  Co.  V.  Campbell,  36  S.  Ct.  683,  241  U.  S. 
497,   60  L.  Ed.   1125.   affirming  judgment  217 

F.  518, 133  C.  C.  A.  370. 

^=989.   Scope  of  emploTiiient. 

See  34  Cent  Dig.    Mast.   4k  S.   ||  163-166. 

A  hostler's  helper  is  not  acting  outside  of 
nis  duties  in  seating  himself  beside  the  regular 
helper  in  a  cab  wmdow  of  an  engine  moving 
out  of  the  roundhouse,  where  it  is  customarv 
for  the  helpers  to  get  upon  an  engine  and  look 
out  of  the  window  to  give  and  receive  signals. — 
Texas  &  P.  R.  Co,  v.  Harvey,  33  S.  Ct  518, 
228  U.  S.  819,  57  L.  Ed.  852,  affirming  judg- 
ment 184  F.  990,  106  C.  C.  A.  668. 

^3»100.   Contraota  limitiiic  or  releaaiac 
UmbiUty. 

See  34  Cent  Dig.  Mast  ft  8.  If  166-170;    36  Cent 
Dig.  Mun.  Corp.  |  1661. 

Stipulations  making  acceptance  of  benefits 
for  injury  or  death  of  an  employ^  because  of 
membership  in  a  railway  relief  department 
equivalent  to  a  release  of  liability  fall  within 
the  condemnation  in  Employer's  Liability  Act 
April  22,  1908,  I  5,  when  a  contract  or  device 
intended  to  enable  a  common  carrier  to  exempt 
himself   from   liabilities   created  by   the  act— 

(1912)  Philadelphia,  B.  &  W.  R.  Co.  v.  Schu- 
bert, 32  S.  Ct  589,  224  U.  S.  603,  56  L.  Ed. 
911,  affirming  judgment  (1911)  36  App.  D.  C. 
565. 

Under  Employers'  Liability  Act,  {  5,  every 
release  of  damages  is  invalid  in  an  action  by 
an  employ^  against  another  railroad  company 
seeking  to  escape  on  the  ground  that  it  was  a* 
joint  t<H:t-feasor  and  that  such  release  would 
release  all  joint  tort-feasors.— Chicago  &  A.  R. 


Co.  v.  Wagner,  36  S.  Ct.  135,  239  U.  S.  452. 
60  L.  Ed.  379,  affirming  judgment  Wagner  v. 
Chicago  &  A.  k  Co.,  106  N.  E.  809,  265  IlL 
245. 

A  contract  by  which  an  interstate  railway 
carrier  employs  a  person  to  handle  the  coal 
used  in  its  engines  was  not  an  evasion  of  the 
Employers'  Liability  Act,  notwithstanding  sec- 
tion 5  thereof.— Chicago,  R.  I.  &  P.  Ry.  CJo.  v. 
Bond,  36  S.  Ct  403,  240  U.  S.  449,  60  L.  Ed. 
735,  reversing  judgment  148  P.  103. 

(B)  TOOLS,    MACHINERY,    APPLIANCES, 
AND  PLACES  FOR  WORK. 


^s»101,    102.   llAturo   of   auwtor'a   duty 

And  liability  and  eare  re- 
quired in  general. 

See  64  Cent  Dig.  Mast  4  8.  fl  136,  171,  174.  178-184, 
198. 

While  it  is  the  master's  dutpr  to  use  rea- 
sonable and  proper  care  and  diligence  in  fur- 
nishing appliances  to  his  servant  he  is  not  an 
insurer  against  accidents  that  may  arise  from 
the  use  of  such  appliances. — Washington  Sc  G. 
R.  Co.  V.  McDade,  135  U.  S.  554,  10  S.  Ct 
1044,  34  L.  Ed.  235,  affirming  McDade  v.  Wash- 
ington &  6.  R.  Co.,  5  Mackey,  144 ;  Baltimore 
&  P.  R.  Co.  V.  Mackey,  157  U.  S.  72, 15  S.  Ct. 
491,  39  L.  Ed.  624. 

In  all  occupations  attended  with  great  and 
unusual  danger  there  must  be  used  all  appli- 
ances readily  attainable  known  to  science  for  the 
prevention  of  accidents,  and  the  neglect  to  pro- 
vide such  readUv  attainable  appliances  is  proof 
of  culpable  negligence.— Mather  v.  Rillston,  156 
U.  S.  391.  15  S.  Ct.  464,  39  L.  EU.  464,  affirm- 
ing judgment  (C.  C.)  Rillston  v.  Mather,  44 
F.  743. 

^=»106.   Cnstom  and  naage. 

See  84  Cent  Dig.  Mast  4  S.  f|  186-in. 

In  an  action  by  a  servant  against  his  master 
for  injuries  sustained  by  reason  of  dangerous 
machinery  furnished  by  the  master,  an  instruc- 
tion that  '^defendant  was  not  a  guarantor  of  the 
safety  of  its  machinery,  and  was  onlv  bound 
to  use  ordinary  care  and  prudence  in  the  selec- 
tion and  arrangement  thereof,  and  had  a  right  to 
use  and  employ  such  as  the  experience  of 
trade  and  manufacture  sanctioned  as  reaaon- 
ably  safe,"  is  not  erroneous.— ^Washington  &  6. 
R.  Co.  y.  McDade,  135  U.  S.  554, 10  S.  Ct  1044, 
34  L.  Ed.  235,  affirming  McDade  ▼.  Washington 
&  G.  R.  Co.,  5  Mackey,  144. 

It  is  not  negligence  to  use  unblocked  ftt>gB  in 
a  railroad  freight  yard,  whereby  the  feet  of  em- 
ployes coupling  cars  are  liable  to  be  caught, 
it  appearing  that  unblocked  frogs  are  generally 
used  in  the  same  section  of  the  country,  and 
that  it  is  doubtful  whether  they  are  not  the 
better  kind.— Southern  Pac.  Go.  v.  Seley,  152 
U.  S.  145,  14  S.  Ct  530,  88  L.  Ed.  391,  revers- 
ing judgment  Seley  v.  Southern  Pac.  Co.,  6 
Utah,  319,  23  P.  751;  Kilpatrick  v.  Choctaw.  O. 
&  G.  R.  Co^25  S.  Ct  7^.  195  U.  S.  624,  49  U 
Ed.  349,  affirming  judgment  121  F.  11,  57  C. 
C.  A.  255. 


^=s»106.  Applianoea  or  places  owmed, 
oontrolled,  or  provided  by 
tliird  persons. 

See  84  Cent  Dig.  Mast  *  8.  ||  188-196. 

A  railroad  company  is  not  negligent  in  re- 
ceiving into  its  yards  and  passing  over  its  line 
cars  containing  different  couplings  from  those 
owned  by  itself.— Kohn  v.  McNuUa,  147  U.  S. 
238,  13  S.  Ct  298,  37  L.  Ed.  150. 

^=»107.  Defeota  in  toola,  applianoea,  and 
plaoea  for  w^ork  in  general. 

See  84  Cent  Dig.  Mast  4  8.  U  198-808.  2U.  »4. 
866. 

The  obligation  of  a  master  to  provide  rea- 
sonably safe  places  and  structures  for  his  aerv- 
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ants  to  work  upon  does  nbt  oblige  Mm  to  keep 
a  building,  which  they  are  employed  in  erecting, 
in  a  safe  condition  at  every  moment  of  their 
work,  80  far  as  its  safety  depends  on  the  due  per- 
formance of  that  work  by  them  and  their  fel- 
low servants. — ^Armour  v.  Hahn,  111  U.  S.  813, 
4  S.  Ct  433, 28  Lw  Ed.  440. 

Plaintiff  was  employed  by  defendants  in 
handling  dynamite  and  fulminating  caps,  kept 
in  an  engine  house,  where  they  were  in  continu- 
ous danger  of  explosion  from  great  heat  and 
constant  jarring,  and  their  confused  and  dis- 
orderly position.  Held,  that  defendant!  were 
negligent  in  failing  to  take  measures  to  lessen 
the  heat  or  jarring,  which  resulted  in  an  ex- 
plosion of  the  caps  and  dynamite,  which  injured 
plaintiff.— Mather  v.  Rillston,  156  U.  S.  391,  15 
8.  Ct  404.  39  U  Bd.  464,  affirming  judgment 
(a  C.)  Rillston  y.  Mather,  44  ¥.  74& 

^s»110.   IfOoomotlTes. 
8m  S4  Gent.  Dig.  Mast  A  t.  H  tl4»  tl4H. 

The  standard  height  of  drawbars  prescribed 
by  the  Interstate  Commerce  Commission  under 
Safety  Appliance  Act,  {  5,  if  originally  confined 
to  ^ight  cars,  was  made  applicable  to  enpnes 
by  the  amendatory  Act  March  2, 1908.  providing 
tfiat  the  requirements  of  Acts  March  2,  1883, 
and  April  1,  1890,  relating  to  height  of  draw- 
bars shall  apply  to  all  locomotives  except  those 
exempted  by  earlier  acts  and  those  used  on  street 
railways.— Southern  R.  Co.  v.  Crockett,  34  S. 
Ct.  897,  234  U.  S.  725,  58  L.  Ed.  1564. 

^s>lll.  Railroad  oars. 
See  M  Cent  Dig.  Mast  *  8.  H  216-217.  258. 

Automatic  couplers  which  will  both  couple 
and  can  be  uncoupled  without  the  necessity  of 
men  going  between  the  cars  are  what  are  meant 
by  the  provision  of  Act  March  2,  1893,  c .  196, 
I  2,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p. 
3174],  prohibiting  common  earners  from  using 
any  car  in  moving  interstate  commerce  not 
equipped  with  '^couplers  coupling  automatically 
by  impact,  and  which  can  be  uncoupled  without 
the  necessity  of  men  going  between  the  ends  of 
the  cars."  Judgment  117  F.  462,  54  C.  C.  A. 
506,  reversed.— Johnson  y.  Southern  Pac  Co., 
^S.  Ct.  158,  196  U.  S.  1,  49  U  Ed.  363. 

The  equipment  of  a  l^motive  and  a  dining 
car  with  automatic  couplers,  but  of  such  differ- 
ent types  as  not  to  couple  with  each  other  auto- 
matically, does  not  satis^  the  provision  of  Act 
March  ±  1893,  c  196,  J  2,  27  Stat.  531  (U.  S. 
Comp.  St.  1901,  p.  3174),  prohibiting  common 
camera  from  using  any  car  in  moving  interstate 
commerce  not  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  can  be  un- 
coupled without  the  necessity  of  men  going  be- 
tween the  ends  of  the  cars.— Id. 

A  shovel  car  is  a  "car"  within  the  mean- 
ing of  Act  March  2,  1893,  c.  196,  {  2,  27  Stat 
531  [U.  S.  Comp.  St.  1901,  p.  3174],  requiring 
any  car  used  in  moving  interstate  traffic  to  be 
equipped  with  an  automatic  coupler.  Judg- 
ment (1903)  56  A.  417,  207  Pa.  198,  reversed. 
-Schlemmer  y.  Buffalo,  R.  &  P.  Ry.  Co.,  27 
&  Ct  407,  205  U.  S.  1,  61  li.  Ed.  681. 

An  absolute  duty,  to  provide  every  ear 
used  in  moving  interstate  traffic  with  automat- 
ic couplers,  and  to  maintain  them  in  proper 
condition  at  all  times  and  under  all  circum- 
stance'k,  is  imposed  upon  interstate  carriers 
by  Safety  Appliance  Act  March  2,  1893,  c 
196^  27  Stat  531  (U.  S.  Comp.  St  1901,  p. 
3174),  which  was  not  discharged  by  properly 
equipping  the  car  with  automatic  couplers,  and 
using  due  diligence  to  keep  them  in  good  work- 
ing order.— (1911)  Delk  y.  St  Louis  &  S.  F. 
R.  Co.,  31  S.  Ct  617,  220  U.  S.  580,  55  L.  Ed. 
690,  reversing  judgment  (1908)  St  Louis  &  S. 
F.  R.  CJo.  V.  Delk.  158  F.  931,  86  C.  a  A. 
05.  14  A.  &  E.  Cas.  233. 


Carrier's  failure  to  have  a  freight  car  equip- 
ped with  an  autonatic  coupler  under  Acts  March 
2,  1893,  April  1,  1896,  and  April  14,  1910, 
was  not  an  actionable  breach  of  duty  toward  an 
employ^  injured  in  a  collision  between  such  car 
and  the  switch  engine  on  which  he  was  riding, 
where  there  was  no  attempt  to  couple  the  car. — 
St  Louis  &  S.  F.  R.  Co.  y.  Conarty,  35  S.  Ct 
785,  238  U.  S.  243,  59  L.  Ed.  1290,  reversing 
judgment  155  S.  W.  93,  106  Ark.  421. 

Interstate  railway  companies  are  liable,  ir- 
respective of  negligence,  to  maintain  the  safety 
appliances  which  under  the  acts  of  March  2, 
1893,  March  2,  1903,  and  April  14,  1910,  must 
be  installed  on  railway  cars  used  on  an  inter- 
state railroad.— Texas  &  P.  Ry.  0>.  y.  Rigsby, 
36  S.  Ct  482,  241  U.  S.  83,  60  L.  Ed.  874, 
affirming  judgment  222  F.  221, 138  C.  a  A.  51. 

A  violation  of  the  federal  Safety  Appliance 
Act  bjr  interstate  carrier  is  negligence  render- 
ing railroad  liable  for  resulting  injury  to  em- 
ployd  under  the  Employers'  Liability  Act — 
San  Antonio  &  A.  P.  Ry.  Co.  y.  Wagner,  86 
S.  Ct  626,  241  U.  S.  476,  60  L.  Ed.  UIO,  af- 
firming judgment  (Tex.  C«iv.  App.)  166  S.  W.  24. 

Electric  motors  and  trains  on  interstate  in- 
terurban  electric  railroad  held  brought  within 
Safety  Appliance  Act  by  Amendatory  Act  March 
2,  1903,  i  1,  providing  that  provisions  as  to 
train  brakes  shall  apply  to  all  trains  used  on 
interstate  commerce,  and  section  2,  requiring 
trains  operated  with  train  brakes  to  have  their 
brakes  operated  by  the  engineer  of  the  locomo- 
tive—Spokane &  I.  E.  R.  Co.  V.  Campbell,  36 
S.  Ct  e^,  241  U.  S.  497,  60  L.  Ed.  1125,  af- 
firming judgment  217  F.  518,  133  C.  C.  A.  370. 

Duty  as  to  power  and  train  brakes  under 
Safety  Appliance  Acts  was  owed  by  interstate 
interurban  electric  railroad  to  a  motorman  who 
had  exposed  himself  to  danger  bv  taking  out  his 
train  in  violation  of  orders.- Id. 

^=»112.  Railroad   tracks   and   roadbeds. 

See  t4  Gent  Dig.  Maat  4  8.  if  212,  213.  218-22S. 

A  ground  switch,  of  a  form  in  common  use, 
was  placed  in  a  railroad  yard,  in  a  space  six 
feet  wide  between  two  tracks.  The  lock  of  the 
switch  was  in  the  middle  of  the  space ;  and  the 
handle,  when  l^ing  fiat  extended  to  vrithin  a 
foot  of  the  adjacent  rail,  and  could  be  safely 
and  effectively  worked  by  standing  in  the  mid- 
dle opposite  the  lock,  using  reasonable  care. 
The  bitUceman  of  a  train  on  one  of  the  tracks, 
while  working  at  the  switch,  standing  at  the 
end  of  the  handle,  was  struck  by  an  engine  on 
the  other  track.  Held,  that  there  was  no  such 
proof  of  fault  on  the  l>art  of  the  railroad  cor- 
poration, in  the  construction  and  arrangement 
of  the  switch,  as  would  support  an  action 
against  it  for  the  injury.— Randall  v.  Baltimore 
&  O.  R  Co.,  100  U.  S.  478,  8  S.  Ct.  322,  27 
U  Ed.  1003. 

A  railroad  company  is  bound,  as  respects 
its  employes,  to  exercise  the  care  which  the  ex- 
igency reasonably  demands  in  furnishing  proper 
roadbed,  track,  and  other  structures,  including 
sufficient  culverts  for  escape  of  water  collected 
and  accumulated  by  its  embankments  and  ex- 
cavations.—Union  Pac.  Ry.  Co.  v.  O'Brien,  161 
U.  S.  451,  16  S.  Ct.  618,  40  L.  Ed.  766. 

^s»113.   Obstraetioiui    or    ereotioiis    on, 
OTer,  or  near  railroad  traoks. 

See  24  Cent.  Dig.  Mast  4  8.  If  212,  224-227. 

It  is  negligence  as  matter  of  law  for  a  rail- 
road company  to  maintain  an  iron  spout  so  at- 
tached to  a  water  tank  as  to  be  a  constant 
menace  to  the  lives  and  limbs  of  brakemen  on 
its  trains  where  it  might  readily  have  been  so 
constructed  and  hung  as  to  be  safe.  Judgment, 
112  F.  888,  50  C.  O.  A.  501,  affirmed.— Choc- 
taw, O.  &  G.  R.  Co.  V.  McDade,  24  S.  Ct  24, 
191  U.  S.  64,  48  L.  Ed.  96. 
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^=»124.  IngpeotioB  And  test. 

8m  M  Cent  Dig.  Mast  *  8.  ff  235-MI. 

A  railroad  company  is  under  a  legal  duty 
not  to  expose  its  employ^a  to  dangers  arising 
from  such  defects  in  foreign  cars  as  may  be  dis- 
covered by  reasonable  inspection  before  such 
cars  are  admitted  into  its  train.— Baltimore  & 
P.  R.  Go.  V.  Mackey,  157  U.  S.  72,  15  S.  Ct 
491,  80  Lw  Ed.  624. 

A  railroad  company  is  not  required  to  adopt 
extraordinary  tests  to  discover  defects  in  ma- 
chinery, but  fulfills  its  duty  if  it  adopts  such 
tests  as  are  ordinarily  used  by  prudently  con- 
ducted roads  under  like  circumstances.— Texas 
&  P.  Ry.  Co.  V.  Barrett,  17  S.  Ct  707,  166 
U.  S.  617,  41  L.  Ed.  1136,  affirming  judgment 
67  P.  214,  14  C.  C.  A.  373. 

The  general  duty  which  rests  upon  a  rail- 
road company  to  exercise  reasonable  care  in  the 
inspection  of  cars  to  be  handled  by  its  employes 
is  not  restricted  in  the  case  of  foreign  cars  to 
such  as  are  to  be  sent  out  over  its  own  road, 
but  governs  as  to  all  such  cars  which  its  em- 
ployes are  required  to  handle,  though  only  In 
Its  switch  yards,  and  for  the  purpose  of  being 
loaded  and  returned  to  another  road. — Texas  & 
P.  Ry.  Co.  V.  Archibald,  18  S.  Ot.  777,  170  U. 
S.  665,  42  li.  Ed. '1188,  affirming  judgment  75 
P.  802,  21  O.  a  A.  520. 

^=»120.  PrpzimAte  OAuae  of  injvry. 
8m  U  Cent   Dig.  Maat   4k  8.   If  267-263. 

The  absence  of  a  brake  from  an  engine,  the 
presence  of  which  would  have  prevented  a  col- 
lision with  a  horse  on  the  tracx,  is  the  proxi- 
mate cause  of  the  resulting  derailment.  Judg- 
ment, 114  F.  458,  52  C.  O.  A.  260,  affirmed.— 
Choctaw,  O.  &  G.  R.  Co.  v.  Holloway,  24  S. 
Ct  102,  191  U.  S.  334,  48  L.  Ed.  207. 

Retention  of  interstate  railway  employ^  on 
duty  for  more  than  16  hours  contrary  to  Act 
March  4,  1907,  §  2,  does  not  make  the  company 
unqualifiedly  liable  for  negligent  injury  irre- 
spective of  his  contributory  negligence,  unless 
the  retention  contributed  to  the  injury,  since 
the  statute  excluding  such  elements  is  not  such 
act,  but  the  subsequent  Employers*  Liability 
Act,  Si  8,  4.— Atchison,  T.  &  S.  F.  R.  Co.  v. 
Swearingen,  86  S.  Ct  121,  239  U.  S.  339,  60 
L.  Ed.  317. 

The  use  by  a  railway  engineer  of  a  water 
gauge  ivithout  a  guard  glass  instead  of  the 
gauge  cocks  was  not  the  proximate  cause  of  an 
injury  from  the  bursting  of  the  water  tube, 
where  the  gauge  cocks  themselves  are  not  safe 
because  of  their  liability  to  clog. — Seaboard  Air 
Line  Ry.  v.  Horton,  36  S.  €t.  180,  239  U.  S. 
595,  60  L.  Ed.  458,  affirming  judgment  Horton 
V.  Seaboard  Air  Line  Ry.,  85  S.  E.  218,  169 
N.  C.  108. 

(Q)  METHODS  OF  WORK,  RULES,  AND 

ORDERS. 

^=»130.  Metlioda   of  work   and  duty  to 
proteot  serrant  In  general. 

See  t4  Cent  Dig.  Mast  *  S.  fi  264.  266,  276. 

A  railroad  company  la  not  bound  to  pro^ 
tect  employes  engaged  in  shifting  cars  in  its 
yard  further  than  b:^  providing  competent  co- 
servants,  and  prescribing  such  regulations  as 
experience  shows  may  be  best  calculated  to  se- 
cure their  safety.— Central  R,  Co.  of  New  Jer- 
sey ▼.  Keegan,  160  U.  S.  259,  16  S.  Ct  269, 
40  Li  Ed.  418. 

^=»131.   Statutory   resvli^tloma. 

See  M  Cent  Dig.  Mast  it  S,  H  265,  27». 

St  W.  Va.  1873,  c.  88»  {  31,  providing  that 
a  bell  or  whistle  shall  be  placed  on  every  1^ 
comotive  engine,  and  shall  be  rung  or  sounded 
by  the  engineman  or  fireman  60  rods  from  any 
highway  croaaing,  and  until  the  highway  is 
reached,  and  that  the-  ''corporation  owning  the 


railroad  shall  be  liable  to  any  person  injured 
for  all  damages  sustained'*  bv  reason  of  neg- 
lect so  to  do,  does  not  make  the  corporation  li- 
able for  an  injury,  caused  by  negligence  of  the 
enginema^  or  fireman  in  this  respect,  to  a  fel- 
low servant— Randall  v.  Baltimore  &  O.  R« 
Co..  109  U.  B.  478,  8  S.  Ct.  322,  27  U  Ed. 
1003. 

A  violation  of  the  prohibition  of  Hours  of 
Service  Act  March  4,  1907,  against  requiring 
moi'e  than  16  hours  consecutive  service  from 
railroad  employes,  does  not  create  an  uncondi- 
tional liability  for  all'  accidents  to'  employes 
happening  during  the  period  of  service  beyond 
the  statutory  limit— St.  Louis,  I.  M.  &  S.  By. 
Co.  V-  McWhirter.  83  S.  Ct  858.  229  U.  S.  2OT. 
57  U  Ed.  1179,  reversing  judgment  140  S.  wi 
672,  145  Ky.  427. 

^3»136.   Customary  methods. 

See  84  Cent  Dig.  Mast  4's.  If  271«  281,  29S. 

Whether  a  freight  train  was  handled  with 
ordinary  care,  and  not  whether  it  was  handled 
in  the  usual  and  ordinary  wa;y,  is  the  test  by 
which  to  determine  the  liability  of  a  railroad 
company  for  injurfes  received  by  a  brakeman 
because  of  a  sudden  bump  or  jerk  while  he  was 
standing,  in  obedience  to  orders,  on  the  icy  roof 
of  a  car  in  such  train.  Judgment,  112  F.  35, 
60  C.  C.  A.  106,  affirmed.— Texas  &  P.  Rj.  Co. 
V.  Behymer,  23  S.  Ct.  622,  189  U.  S.  468,  47 
L.  Ed.  905. 


137.  Pavtioular  operattona. 

See  U  Cent  Dig.  Mast  4k  S.  fi  268,  270,  tit,  tt^ 
Xn,  278. 

Where  a  switching  engine  is  constantly  en- 
Imaged  in  moving  to  and  fro  making  up  trains 
in  a  railroad  yard,  there  is  no  obligation  upon 
the  company  to  ring  the  bell  or  sound  the  whia- 
tle,  for  the  purpose  of  notifying  employes  who 
arc  familiar  with  the  operation  of  the  yard.— 
Aerkfetz  v.  Humphreys,  145  U.  S.  418,  12  £L 
Ct  835,  36  L.  Ed.  758. 

The  promulgation  by  a  train  diapatcher  of 
special  orders,  sufficient,  if  obeyed,  to  insure 
the  safe  operation  of  two  passenger  trains  ap- 
proaching each  other  on  the  same  track,  is  not 
a  complete  discharge  of  the  railway  company's 
duty  to  furnish  safe  places  and  appliances  for 
its  employes,  if  the  dispatcher  afterwards  be- 
comes aware  of  the  danger  of  a  collision,  grow- 
ing out  of  a  disobedience  of  such  orders,  which 
he  may  guard  against  by  issuing  new  orders. 
Judgment  136  F.  66»  68  C.  C.  A.  634,  affirmed^ 
—Santa  F6  Pac.  R.  Co.  v.  Holmes,  26  S.  Ct. 
676.  202  U.  S.  438,  60  L.  Ed.  1094. 

A  railway  employ^,  injured  by  a  head-on  col- 
lision which  would  not  have  occurred  if  tha 
train  having  the  right  of  way  had  not  passed 
a  station  six  minutes  ahead  of  schedule  time* 
as  fixed  by  special  i)rders  from  the  train  dis- 
patcher, may  hold  the  railway  company  ac- 
countable, wnere  the  dispatcher  failed  to  issue 
orders  to  intercept  the  train  at  that  point  after 
bein^  informed  that  it  was  two  minutes  ahead 
of  time  in  passing  a  point  but  a  few  miles 
away. — Id. 

It  is  actionable  negligence  under  the  Em- 
ployers' Liability  Act  for  a  railway  company  to 
switch  cars  on  a  private  switch  obstructed  so 
as  to  endanger  braKemen. — Kanawha  &M.  Ry. 
Co.  V.  Kerse,  36  S.  Ct.  174,  239  U.  S.  ^76,  60 
L.  Ed.  448. 

Running  a  switch  engine  on  the  main  track 
through  a  deep  and  curved  cut  within  the  yard 
limits  at  such  a  speed  as  to  endanger  an  "ex- 
tra" train  is  negligence  under  the  federal  Em- 
ployers' Liability  Act,  though  such  running  is 
not  prohibited  by  the  company's  rules. — Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Wright,  36  S.  Ct. 
185,  239  U.  S.  548,  CO  Lw  Ed.  431,  affirming 
judgment  Wright  v.  Chicago,  R.  I.  &  P.  R.  Co., 
143  N.  W.  220,  94  Neb.  317  and  146  li.  W. 
1024,  96  Neb.  87. 
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^=>138.  Acts  ia  emersenoies. 

M  Cent.  Dig.  Mast.  *  €.  f  I  264,  tn. 


In  an  action  against  a  railroad  company 
for  personal  injuries  to  a  servant  it  appeared 
that  plaintiff  was  employed  with  others  under 
the  direction  of  a  foreman,  in  loading  rails  on 
a  construction  train  which  had  left  a  station 
at  a  time  when  one  of  defendant's  regular  trains 
was  overdue  there,  as  the  foreman  knew,  and 
which  was  standing  on  the  main  track  about 
two  miles  from  such  station;  that  the  length 
and  weight  of  the  rails  was  such  that  concert 
of  action  was  necessary  to  lift  and  throw  them 
on  the  car  safely,  and  to  that  end  the  foreman 
gave  the  word  of  command  for  such  actions  un- 
til but  three  or  four  of  the  rails  remained,  and 
the  regular  tvain  was  seen  rapidly  approach- 
ing; that  plaintiff  and  others  were  waiting  for 
the  command  to  lift  and  throw  on  the  car  the 
rail  they  were  holding,  when  the  foreman,  with 
violent  language,  ordered  them  to  get  It  on  the 
best  way  they  could,  and  in  the  excitement  one 
end  of  the  rail  was  thrown  with  more  force 
than  the  other,  so  that  the  rail  struck  the  side 
of  the  car,  fell  bad[,  and,  ttefore  plaintiff  could 

fet  out  of  its  way,  crushed  his  leg  and  foot. 
(eld,  that  it  was  proper  to  direct  a  verdict  for 
defendant,  the  only  negligence  shown  being  that 
of  plaintiff  or  his  fellow  servants,  and  not  joI 
the  foreman. — Coyne  v.  Union  Pac.  Ry.  Co^ 
133  U.  S.  370,  10  a  Gt.  382,  33  Lu  Ed.  651. 

(D)  WARNING  AND  INSTRUCTING 
SERVANT. 

^:>150.  Duty   to   ymmvn  And  Instraot   in 
general. 
8m  U  Cent.  Dig.  Mast  A  &  ii  297.  »9-8(tt.  90S- 

m. 

If  laborers  engaged  in  hazardous  occupa- 
tions are  not  informed  of  the  accompanying 
dangers  by  their  employers,  and  they  remain  in 
ignorance  of  the  dangers,  and  suffer  in  conse- 
quence, the  employers  are  chargeable  for  the 
injuries  sustained.— Mather  v.  Rillston,  150  U. 
S.  391,  15  S.  Ct.  464,  39  L.  Ed.  464,  affirming 
judgment  (C.  C.)  Rillston  v.  Mather,  44  F.  743. 

A  master  does  not  discharge  his  duty  to 
employes  working  in  a  dimly  lighted  stable, 
where  he  does  not  inform  them  ot  the  dangers 
to  them  from  the  customary  use  of  a  hole  in 
the  ceiling  to  pass  or  drop  hay  or  feed  to  the 
floor  below.— (1910)  Standard  Oil  Co.  v.  Brown, 
30  S.  Ct.  669,  218  U.  S.  78,  54  L.  Ed.  939, 
affirming  judgment  (1908)  31  App.  D.  C.  371. 

^=»153.   Inexperienced    or  yontlifnl  em- 
ployi. 
M  Cent  Dig.  MasL  ft  a  f §  (14-317. 


Plaintiff  was  employed  by  defendants  ift 
handling  dynamite  and  fulminating  cape,  kept 
in  an  engine  house,  where  they  were  in  con- 
tinuous danger  of  explosion  from  great  heat 
and  constant  jarring  and  their  confus^  and 
disorderly  position;  but  defendants  did  nothing 
to  lessen  the  heat  or  jarring,  nor  did  they  in- 
form plaintiff  of  the  danger  incurred  in  han- 
dling the  dynamite  and  caps,  or  of  the  danger 
of  explosion  from  heat  or  concussion,  although 
he  was  ignorant  thereof.  Held,  that  defendants 
were  ^llty  of  negligence,  and  therefore  liable 
for  injuries  to  plaintiff  from  an  explosion  of 
the  caps  and  dynamite.— Mather  v.  RiUston,  156 
U.  S.  391,  15  8.  Crt  464,  39  L.  Ed.  464,  affirm- 
ips  judgment  (C.  C.)  Rillston  v.  Mather,  44  F. 

(E)  FELLOW  SERVANTS. 

Bqual  protection  of  laws,  see  Constitutional 
Law,  «=»245. 

Interstate  commerce  regulations,  see  Commerce, 

^♦»8.27. 

otare  decisis  application  of  rule  to  fellow  serv- 
ant doctrine,  see  Courts,  ^=»89. 


<=»160.  Wbat  Iaw  KOTems. 

See  M  Cent  Dig.  Mast  4k  8.  |  SM. 

An  employ^  of  a  railroad  corporation  was 
injured  in  the  state  of  Iowa  under  such,  circum- 
stances as  to  give  him  a  right  of  action  under 
a  statute  of  that  state  making  railroad  com- 
panies liable  for  injuries  to  their  servants  caus- 
ed by  the  negligence  of  fellow  servants.  Held, 
that  such  cause  of  action  might  be  enforced  in 
Minnesota;  the  statute  not  beine  contrary  to 
public  policy,  although  differing  n-om  the  com- 
mon-law rule  which  prevails  in  Minnesota.— 
Minneapolis  &  St  L.  R.  d^.  v.  Herrick,  127 
U.  S.  210,  8  S.  Ct  1176,  32  L.  Ed.  109. 

^s»167«  Competency. 
See  S4  Gent  Dig.  MsBt  ft  S.  if  S84-KL 

^=s»170.  ^—  Care  required  of  nutfier. 

See  S4  Cent  Dig.  Most  4  8.  i  836. 

In  an  action  by  a  brakeman  for  injuries  re- 
ceived in  a  coUlBion,  caused  by  the  negligence 
of  a  telegrap)iic  night  operator,  there  was  evi- 
dence tendinis  to  show  the  latter*B  incompetence 
and  inexperience,  and  that  he  was  employed 
without  any  investigation  as  to  his  capaci^  on 
the  recommendation  of  the  day  operator.  Held, 
that  the  company  was  obliged  to  use  that  degree 
of  diligence  and  precaution  in  the  selection  and 
retention  of  its  servants  and  agents  that  the 
exigencies  of  the  particular  service  re<3uire.and 
that,  in  view  of  nie  great  responsibility  ox  the. 
position  of  night  operator,  and  the  consequences 
which  might  result  from  negligence,  it  was  not 
error  to  instruct  that  the  company  must  use 
"proper  and  great  care"  to  select  competent  per- 
son8.~Wabash  Ry.  Co.  v.  McDaniels,  107  iT.  S. 


t 


454,  2  S.  Ct  932,  27  L.  Ed.  605. 

^=3»177«  Megligenoe  as  sronnd  of  liabil- 
ity. 

See  S4  Cent  Dig.  Mast  4  6.  fi  SOT,  S6S.  tSS;    I 
Cent  Dig.  Anim.  I  266. 

A  master  is  not  liable  for  injuries  to  a  serv- 
ant, caused  by  the  negligence  of  a  fellow  servant 
engaged  in  the  same  general  business,  where  the 
master  has  furnished  proper  appliances,  and  has 
not  been  negligent  in  tl)e  selection  of  fellow  em- 
ployes.—Northern  Pac.  R.  Co.  V.  Peterson,  162 
U.  S.  346,  16  S.  Ct  843,  40  L.  Ed.  994,  revers- 
ing judgment  51  F.  182,  2  O.  C.  A.  157. 

<=»178.   Statntory     provisions     Hmittng 
dootrine. 
See  S4  Cent  Dig.  Mast.  4k  S.  H  S64-I74. 

'^s»180.  — -~  Btatntes  relating  to  opera- 
tion of  railroads. 

See  U  Cent  Dig.   Mast  ±  S.  fS  858-881.  868-868. 

A  statute  which  provides  "that  a  bell  or 
whistle  shall  be  placed  on  every  locomotive  en- 
gine, and  shall  be  rung  or  sounded  by  the  en- 
gineer or  fireman  60  rods  from  any  highway 
crossing,  and  until  the  highway  is  reached,  and 
that  the  corporation  owning  the  railroad  shall 
be  liable  to  any  person  injured  for  all  damages 
sustained"  by  reason  of  neglect  so  to  do,  does  noK 
make  the  corporation  liable  for  an  injury  caused 
by  the  negligence  of  the  engineer  or  fireman  in 
this  respect  to  a  fellow  servant — ^Randall  v.  Bal- 
timore &  O.  R.  Co.,  109  U.  S.  479,  3  S.  Ct  322, 
27  L.  Ed.  1003. 

A  brakeman  is  not  the  fellow  servant  of  a 
car  inspector  appointed  to  look  after  the  condi- 
tion of  the  machinery  and  appliances  of  the  rail- 
road, and  see  that  it  is  in  good  and  safe  work- 
ing order,  within  Civ.  Code  Dak.  |  1130,  pro- 
viding that  an  employer  is  not  bound  to  indem- 
nify an  employ^  for  injuries  caused  by  the  neg- 
ligence of  another  person  employed  in  the  same 
general  business. — Northern  Pac.  R.  Co.  v.  Her- 
bert 116  U.  S.  642,  6  S.  Ct  590,  29  L.  Ed.  755, 
aflirming  Herbert  v.  Northern  Pac  R.  Co.,  3 
Dak.  38,  13  N.  W.  349. 


nis  Dlsest  is  eompilad  on  the  Key-Mnmber  System.    For  explanation*  see  pace  ill* 
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MASTER  AND  SEKYANT,  III  (E) 


[Sup.CtDis.— Pace  1402] 


A  section  hand,  injured  by  the  fault  of  a 
fellow  employ^  while  returning  home  with  the 
section  crew  upon  a  hand  car,  after  repairing 
the  track,  is  entitled  to  recover  under  Ck>de 
Iowa,  I  1307,  making  the  company  liable  for  in- 
juries caused  by  the  negligence  or  mismanage- 
ment of  fellow  employes,  ''when  such  wrongs 
are  in  any  manner  connected  with  the  use  and 
operation  of  any  railway  about  which  they  shall 
be  employed."— Chicago,  M.  &  St.  P.  Ry^.  Co.  v. 
Artery,  137  U.  S.  607,  11  S.  Ot.  129,  84  L.  Ed. 
747. 

A  common  laborer,  working  under  the  direc- 
tion of  a  section  foreman  on  a  culvert  on  the 
line  of  a  railroad,  and  the  engineer  and  conduc- 
tor of  a  passenger  train  on  the  road,  are  em- 
ployes engaged  "in  the  same  general  business," 
within  Comp.  Laws  Dak.  |  3753,  exempting  the 
employer  from  liability  for  losses  suffered  by  his 
employ^  in  consequence  of  negligence  of  another 
employed  in  the  same  general  business. — ^North- 
ern Pac.  R.  Co.  y.  Hambly,  154  U.  S.  340,  14  S. 
Ct.  983,  38  L.  Ed.  1009. 

A  person  regularly  employed  by  a  railroad 
company  as  a  bridge  carpenter,  but  engaged  at 
the  time  of  his  injury  in  loading  timbers  on  a 
car  for  transportation  to  another  point  on  the 
company's  road,  is  entitled  to  the  benefits  of 
Qen.  St.  Kan.  1889,  c.  23,  {  93,  making  every 
railroad  company  liable  for  damages  to  one  of 
its  employed  through  the  negligence  of  a  co-em- 
ploy^.—Chicago.  K.  &  W.  R.  Co.  V.  Pontius,  157 
U.  S.  209,  15  S.  Ct.  585,  39  L.  Ed.  675,  affirm- 
ing judgment  52  Kan.  264,  34  P.  739. 

Rev.  St  1899,  {  2873,  is  not  limited  in 
its  application  to  servants  of  the  railroad  com- 
pany actually  engaged  in  the  operation  of  trains 
thereon,  but  includes  all  servants  whose  work 
is  directly  necessary  for  the  running  of  trains 
over  a  track,  and  therefore  it  includes  section 
hands  engaged  in  repairing  the  road.  Judg- 
ment, Calahan  v.  St.  Louis  Merchants*  Bridge 
Terminal  Ry.  Co..  71  S.  W.  208,  170  Mo.  473, 
60  L.  R.  A.  249,  94  Am.  St  Rep.  746,  affirmed. 
— St.  Louis  Merchants'  Bridge  Terminal  Ry.  Co. 
y.  Callahan,  24  S.  Ct.  857, 194  U.  S.  628,  48  L. 
Ed.  1157. 

Where  a  section  hand  was  stationed  in  the 
street  below  defendant's  railroad  track  to  warn 
other  members  of  the  section  gang  when  it  was 
safe  for  them  to  throw  ties  taken  from  the  rail- 
road into  the  street,  and  to  warn  pedestrians, 
and  to  remove  the  ties  from  the  street,  and  such 
section  hand  was  injured  by  being  struck  by  a 
tie  negligently  thrown  by  the  gang  without  be- 
ing notified  that  it  was  safe  to  do  so,  while  he 
was  engaged  in  removing  a  child  from  a  place 
of  danger  in  the  street,  such  section  hand  "was 
engaged  in  the  work  of  operating  such  railroad," 
withiji  Mo.  Rev.  St  1899,  §  2873.— Id. 

Act  Ark.  March  8,  1907,  p.  162,  abolish- 
ing the  fellow  servant  rule  as  to  corporations 
operatin|[  railroads  within  the  state  is  not  un- 
constitutional.— Aluminum  Co.  of  America  v. 
Ramsey,  32  S.  Ct  76,  222  U.  S.  251.  56  L.  Ed. 
185,  affirming  judgment  (1909)  117  S.  W.  568, 
89  Ark.  522. 

A  yard  foreman  controlling  the  movements 
of  trains  in  the  yards  and  the  distributing  of 
cars  is  in  charge  of  the  train  within  the  mean- 
ing of  Laws  Ind.  1893,  c.  130,  abolishing  the 
fellow-servant  rule  in  actions  by  railroad  em- 
ployes for  injuries  caused  by  negligence  of  any 
person  having  charge  of  any  switchyard,  locomo- 
tive, or  train.— Chicago,  I.  &  L.  R,  Co.  v.  Hack- 
ett,  33  S.  Ct  581,  228  U.  S.  559,  57  L.  Ed.  966, 
affirming  judgment  Hackett  y.  Chicago,  L  &  L. 
R.  Co.,  170  111.  App.  140. 


— —  Persons  engased   in  snpor- 
intendenoe. 
Bee  84  Cent  Dig.  Mast  4k  8.  H  171,  171 

The  neglect,  by  the  foreman  of  a  railway 
bridge  gang,  of  his  special  duty  to  see  that  the 


workmen  under  him  performed  their  duty  to 
leave  a  clear  track  for  an  approaching  train,  la 
the  neglect  of  a  dut^  which  he  owes,  not  as  a 
fellow  servant  with  ^such  workmen,  but  as  a 
vice  principal  of  the  railroad  company,  under 
Sayles'  Rev.  Qv.  St  Tex.  1897,  art  4560g. 
Judgment  111  F.  777,  49  C.  C.  A.  605,  60  L.  R. 
A.  462,  affirmed.— Texas  &  P.  Ry.  Co.  y.  CarUn, 
23  S.  Ct  585, 189  U.  S.  354,  47  L.  Ed.  849. 

^=»184.  — —  Persona   parforminc   dntiea 
of  niABter. 

See  t4  Cent  Dig.  Mast  4k  8.  8  S74. 

Code  Dak.  1 1131,  j^roviding  that  an  employ- 
er is  responsible  for  injuries  to  his  employes 
caused  by  his  own  want  of  ordinary  care,  does 
not  change  the  common-law  rule  that  a  master 
is  liable  for  injuries  to  a  servant  caused  by  the 
negligence  of  a  fellow  servant  to  whom  the  mas- 
ter has  intrusted  the  duty  of  furnishing  appli- 
ances and  employing  competent  servants. — 
Northern  Pac  R.  Co.  y.  Herbert,  116  U.  S.  642. 
6  S.  Ct  590,  29  Ll  Ed.  755,  affirming  Herbert 
V.  Northern  Pac  R:  Co.,  3  Dak.  38,  13  N.  W. 
349. 

^=»186.  Nature  of  Aot  and  perfomianoe 
of  dntiea  of  master. 
dee  t4  Cent  Dig.  Mast  *  S.  ||  S85-42L 

A  railroad  company  cannot  avoid  liability 
for  injuries  to  a  servant,  caused  by  its  failure 
to  furnish  safe  materials  and  structures  to  be 
used  by  the  latter,  by  showing  that  it  had  del- 
egated the  duty  of  keeping  such  appliances  in 
safe  repair  to  a  fellow  servant— Northern  Pac 
R-  Co.  V.  Herbert  116  U.  S.  642,  6  S.  Ct.  590, 
^  L.  Ed.  755,  affirming  Herbert  v.  Northern 
Pac  R.  Co.,  3  Dak.  38,  13  N.  W.  349. 

In  an  action  against  a  steamship  company 
for  personal  injuries,  it  appeared  that  at  the 
gangways  of  the  vessel  the  rods  forming  the 
railing  around  the  deck  were  secured  at  one  end 
to  the  stanchion  by  rings,  in  which  the  rods 
could  swing,  the  other  ends  being  formed  into 
hooks,  that  fitted  into  eyes  on  another  stan- 
chion; that  after  one  of  these  gangways  was 
opened  for  the  passage  of  baggage,  the  carpenter 
and  porter  undertook  to  secure  the  rods,  but 
went  away  before  the  hooks  had  been  properly 
fitted  into  the  eyes;  that  plaintiff,  the  stew- 
ardess of  the  ship,  who  had  never  noticed  the 
hooks,  came  to  this  gangway  to  empty  slops,  as 
was  her  custom,  and  the  usual  course  'of  her 
employment;  and  that  as  she  leaned  against 
the  railing,  the  rods  gave  way,  and  she  fell  into 
the  water,  and  received  the  injuries  complained 
of.  Heldf  that  plaintiff's  injuries  were  occa- 
sioned solely  by  the  negligence  of  fellow  serv- 
ants, and  she  is  not  entitled  to  recover.— Quebec 
S.  S.  Co.  y.  Merchant  133  U.  S.  375,  10  S.  Ct. 
397,  38  Lw  Ed.  656. 

In  determining  the  liability  of  a  master  to 
his  servant  for  injuries  caused  by  the  negligence 
of  another  servant,  the  question  does  not  turn 
merely  on  the  matter  of  subordination  and  con- 
trol, but  rather  on  the  character  of  the  alleged 
negligent  act  If  that  act  is  done  in  the  dis- 
charge of  some  positive  duty  of  the  master  to 
the  servant  then  negligence  in  the  act  is  the 
negligence  of  the  master,  irrespective  of  the 
gradations  of  service  as  between  the  servants 
themselves.  If  the  act  is  not  one  in  the  dis- 
charge of  such  positive  duty,  then  there  should 
be  some  personal  wrong  on  the  part  of  the  mas- 
ter before  he  can  be  held  liable. — Baltimore  &. 
O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  13  S.  Ct. 
914,  37  L.  Ed.  772. 

The  rule  exempting  a  master  from  liability 
for  injuries  caused  to  a  servant  by  a  fellow- 
servant  is  subject  to  the  exception  that  the  mas- 
ter is  bound  to  use  due  care  in  furnishing  safe 
instrumentalities  for  performing  the  work,  and 
is  liable  for  an  omission  to  fulfill  this  obliffatioiy 
although  it  arises  from  the  n^ligence  of  a  co- 
servant  of  the  person  injured.— Gardner  y.  Mich- 
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imi  Cent  B.  Co.,  160  U.  S.  d49,  14  S.  Ct.  140, 
371*.  Ed.  1107. 

The  duty  of  a  railroad  company  to  exercise 
reasonable  care  in  fornishing  adequately  safe 
trains  for  the  use  of  its  employes  is  not  dis- 
charged by  simply  using  reasonable  care  to  em- 
ploy and  retain  only  competent  and  diligent  in- 
spectors, but  it  is  liable  ii  its  inspectors  in  fact 
fail  to  discover  a  defect  which  a  reasonable  ex- 
amination would  have  disclosed. — Union  Pac. 
liy,  Co.  V.  Snyder.  152  U.  S.  6S4,  14  S.  Ct. 
756,  38  Im  Ed.  597,  affirming*  judgment  Daniels 
V.  Union  Pac.  By.  Co.,  6  Utah,  357,  23  P.  762. 

The  failure  of  the  repairer  to  step  out  from 
under  the  car,  upon  seeing  that  the  caboose  was 
being  slowly  backed  down  upon  it,  and  to  give 
warning  to  the  engineer  in  charge  of  the  en- 
gine moving  the  caboose,  cannot  be  excused  by 
the  fact  that  he  relied  on  a  car  repairer,  who 
was  on  the  side  of  the  track,  to^  give  warning, 
since,  if  the  car  repairer  was  his^  agent,  the  lat- 
ter's  negligence  gave  him  no  right  to  recover 
against  the  company,  and,  if  the  car  repairer 
was  to  be  regarded  as  the  servant  of  the  com- 
pany, his  negligence  was  that  of  a  fellow  serv- 
ant.—Southern  Pac.  Co.  V.  Pool,  160  U.  S. 
438, 16  S.  Ct  338,  40  L.  Ed.  485. 

A  railroad  company  is  bound  to  use  ordinary 
care  to  furnish  safe  machinery  and  appliances 
for  the  use  of  its  employes,  and  to  keep  them 
in  repair,  and  the  neglect  of  its  agents  in  thgt 
regard  is  its  neglect — ^Texas  &  P.  Ry.  Co.  v. 
Barrett  17  S.  Ct  707,  166  U.  S.  617,  41  L.  Ed. 
1136,  affirming  judgment  67  F.  214,  14  O.  C. 
A.  373. 

Where  a  fireman  in  charge  of  a  switdi  en- 
gine in  a  railroad  company's  yard  was  injured 
by  the  explosion  of  another  engine,  which  had 
been  placed  by  the  foreman  of  the  roundhouse 
on  a  track  in  the  yard  with  steam  up,  to  take 
out  a  train,  the  company  wad  liable  if  the  boiler 
exploded  by  reason  of  defects  of  which  its  serv- 
ants, whose  duty  it  was  to  repair  such  machin- 
ery, knew,  or  by  reasonable  care  might  have 
known. — ^Id. 

The  mere  fact  that  a  train  was  a  *'wild** 
train,  not  running  on  schedule  time,  does  not 
justify  the  inference  that  the  conductor  was 
relieved  by  special  orders  from  observing  a  rule 
governing  the  distance  at  which  one  train  should^ 
follow  another,  so  iis  to  make  the  company  lia- 
ble for  an  injury  to  a  fellow  servant  of  the  con- 
ductor resulting  from  a  failure  to  observe  the 
rule.  15  C.  C.  A.  52.  67  F.  881  reversed.— 
Northern  Pac.  R.  Co.  v.  Poirier,  17  S.  Ct  741, 
167  U.  S.  48,  42  L.  Ed.  72. 

As  construed  by  state  courts,  Laws  Wash. 
1897,  c  45,  imposes  a  nondelegable  duty  on  own- 
ers or  operators  of  coal  mines  to  prevent  accu- 
mulation of  gas,  so  that  a  fire  boss  fs  not  a  fel- 
low servant  of  the  miners. — ^Brown  v.  Pacific 
Coast  Coal  Co.,  36  S.  Ct  701,  ^1  U.  S.  571.  60 
Ix  Ed.  1177,  reversing  judgment  Pacific  Coast 
Coal  Co.  V.  Brown,  211  F.  869,  128  C.  C.  A. 
247,  and  214  F.  255,  130  C.  C.  A.  625. 

^=»186.   Vice  principals  and  other  repre- 
sentatlTes  of  master. 
B—  U  Cent  Dig.  Mast  4k  8.  ff  422-474. 


U.  S.  346,  16  S.  Ct  843,  40  L.  Ed.  994,  revers- 
ing judgment  61  F.  182,  2  C.  a  A.  157. 


■— —  In  general. 

See  34  Cent  Dig.  Mast.  &  S.  S5  422-426. 

When  the  business  of  the  master  is  of  such 
great  and  diversified  extent  that  it  naturally 
and  necessarily  separates  itself  into  departments 
of  service,  the  persons  placed  by  the  master  in 
charge  of  these  separate  branches  and  depart- 
ments, with  entire  control  therein,  may  proper- 
Iv  be  considered,  with  respect  to  employes  under 
them,  as  vice  principals  and  representatives  of 
the  master,  as  fully  as  if  the  entire  business  of 
the  master  were  placed  under  one  superintend- 
ent—Northern   Pac.   R.    Co.  V.   Peterson,   162 


^—  Svporior  and  inferior  aerr* 
anta  ia  Keneral. 
See  34  Cent  Dig.  Mast,  a  S.  i  436. 

When  several  persons  are  employed  in  the 
same  general  service,  and  one  is  injured  by  the 
carelessness  of  another,  though  the  negiigent 
servant  in  his  grade^of  employment  is  superior 
to  the  one  injured,  the  employer  is  not  respon- 
sible.—Northern  Pac.  K.  Co.  V.  Peterson.  162  U. 
S.  346,  16  S.  Ct  843,  40  h.  Ed.  994,  reversing 
judgment  51  F.  182,  2  C.  C.  A.  157,  4  U.  S. 
App.  574. 

^s»188«  — —  Foremen  and  persons  en- 
Sased  in  snperintendenoe. 

See  34  Cent  Dig.  Mast  A  8.  S9  427-435,  437-448. 

The  foreman  of  a  drill  crew,  who  works  with 
the  rest  of  the  crew  in  moving  cars  in  a  rail- 
road yard  and  placing  them  on  fioats,  and  who 
is  subordinate  to  the  yard  master,  who  employs 
and  discharges  all  employes  in  the  yard,  is  a 
fellow  servant  of  the  other  members  of  the 
crew. — Central  B.  Co.  of  New  Jersey  v.  Keegan, 
160  U.  S.  259.  16  S.  Ct  269,  40  L.  Ed.  418. 

The  boss  of  a  gang  of  10  or  15  men  engaged 
in  making  repairs  on  a  railroad,  wherever  the 
same  may  be  necessary,  over  a  distance  of  three 
sections,  aiding  and  assisting  the  regular  sec- 
tion gangs,  is  not  a  superintendent  of  a  separate 
department,  or  in  control  of  a  distinct  branch  of 
the  master's  work,  so  as  to  make  the  master  li- 
able for  an,  injury  to  one  of  the  gang  by  his 
neglect,  although  he  has  power  to  employ  and 
discharge  his  men  and  direct  them  in  their  work. 
—Northern  Pac.  R.  Co.  v.  Peterson,  162  U.  S. 
346,  16  S.  Ct  843,  40  L.  Ed.  994,  reversing 
judgment  51  F.  182,  2  C.  C.  A.  157. 

A  mere  foreman  of  a  gang  of  laborers  em- 
ployed by  a  corporation,  who  is  not  the  mana{?cr 
or  superintendent  of  any  department  of  its  busi- 
ness, is  a  fellow  servant  of  the  men  working  un- 
der him,  and  it  is  immaterial  whether  or  not 
he  has  power  to  employ  and  discharge  them.  12 
C.  O.  A.  225,  64  F.  462  reversed.— Alaska  Tread- 
well  Gold  Min.  Co.  v.  Whelan,  18  S.  Ct  40.  168 
U.  S.  86,  42  L.  Ed.  390. 

^s»100.  — —  Hatnro  of  mot  or  omission, 
and  performanoe  of  dnties  of 
master. 

See  84  Cent.  Dig.  Mast  4k  S.  Si  449-474. 

Negligence  of  a  section  foreman  in  running 
at  dangerous  s]>eed  the  hand  car  upon  which  he 
is  going  with  his  gang  to  their  place  of  work,  so 
that  an  accident  occurs,  resulting  in  injury  to 
one  of  the  employes  on  the  car.  is  negligence 
of  a  fellow  servant,  for  which  the  company  is 
not  liable;    and   it  is  error  to  submit   to  the 

i'ury  the  question  of  such  negligence.— Northern 
»ac.  R.  Co.  V.  Charless,  162  U.  S.  359,  16  S.  Ct 
848,  40  Lr.  Ed.  999,  reversing  judgment  51  F. 
562,  2  C.  C.  A.  380. 

^=»194.  Fellow^  servant  not  on  dnty. 

See  84  Cent.  Dig.  Mast.  &  S.  SI  383,  384. 

A  deck  hand,  who  was  not  on  duty,  and  had 
no  part  in  the  navigation  of  the  vessel,  may 
recover  for  an  injury  caused  by  a  collision  due 
to  the  negligence  of  a  pilot  who  was  at  the  time 
in  command. — Chicago,  M.  &  St  P.  Ry.  Co.  v. 
Ross,  112  U.  S.  377,  5  S.  Ct  184,  28  L.  Ed. 
787,  affirming  Ross  v.  Chicago,  M.  &  St  P.  R. 
Co.,  8  F.  544,  2  McCrary,  235. 

A  railroad  employ^,  who,  after  finishing  his 
emplojrment  for  the  day,  and  leaving  the  work- 
shop and  grounds  of  the  company,  is  injured 
while  moving  along  a  public  highway  in  the 
city,  by  negligent  acts  of  other  employes  of  the 
company  on  its  moving  trains,  is  not  their  fel- 
low servant.     Judgment  6  App.  D.  C.  385,  re- 
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versed.— Fletcher  ▼,  Baltimore  &  P.  R,  Co.,  18 
•  S.  Ct.  35,  1B8  U.  S.  136,  42  L.  Bd.  411. 

^=»195.  Nature  of  eoataioii  ■errioe. 
See  84  Cent  Dl«.  Mast.  4k  8.  R  175-378.  488-614. 


^—  In  general. 

See  34  Cent  Dig.  Mast.  4k  8.  18  875-878,  486-488. 

Garpehters,  under  charge  of  a  foreman,  and 
bricklayers,  all  employed  by  the  owner  through 
his  superintendent,  were  erecting  a  building, 
'  with  a  cornice  supported  by  sticks  of  timber 
passing  through  the  wall  (which  was  18  inches 
thick)  and  projecting  16  inches,  and  to  be 
bricked  up  at  the  sides  and  ultimately  over  the 
top  of  the  timbers.  When  tbe  wall  had  been 
bricked  up  on  a  level  with,  but  not  yet  over, 
the  timbers,  the  foreman  of  the  carpenters  di- 
rected two  of  them  to  take  a  joist  for  the  edge 
of  the  cornice;  and  to  push  it  out  to  the  ends 
of  the  projecting  timbers.  In  so  arranging  the 
joist,  a  carpenter  stepped  on  the  projecting  part 
of  one  of  the  timbers,  which  tipp^  over,  where- 
by he  fell  and  was  hurt.  Hem,  that  the  owner 
of  the  building  was  not  liable  to  him  for  the 
injury.— Armour  v.  Hahn,  111  U.  S.  313,  4  S. 
Gt.  433,  28  U  Ed.  440. 

The  general  rule  is  that  those  entering  the 
service  of  a  common  master  become  thereby  en- 
gaged in  a  common  service,  and  are  fellow  serv- 
ants; and,  prima  facie,  the  conmion  master  is 
not  liable  for  the  negligence  of  one  of  his  serv- 
ants which  has  resulted  in  an  inju^  to  a  fellow 
servant. — Northern  Pac.  R.  Go.  v.  Peterson,  162 
U.  S.  346,  16  S.  Ct.  843,  40  L.  Ed.  9»4,  revers- 
ing judgment  51  F.  182,  2  C*  G.  A.  157. 

A  person  consenting  to  aid  in  hauling  a 
boiler  to  a  sugar  mill,  whether  a  volunteer  or 
not,  is  a  fellow  servant  with  the  driver  of  the 
millowner's  automobile  during  a  trip  taken  for 
the  purpose  of  doing  the  work. — Brooks  v.  Cen- 
tral Sainte  Jeanne,  33  S.  Gt  700,  228  U.  S.  688. 
57  L.  Ed.  1026. 


— —  Operation  of  railroads. 

See  84  Cent  Dig.  Mast  ft  8.  II  493-614. 

A  brakeman,  forking  a  switch  for  his  train 
on  one  track  in  a  railroad  vard,  is  a  fellow  serv- 
ant with  the  engineman  of  another  train  of  the 
same  corporation  upon  an  adjacent  track,  and 
cannot  maintain  an  action  against  the  corpo- 
ration for  injury  caused  by  the  negligence  of 
the  engineman  in  driving  his  engine  too  fast,  and 
not  pving  due  notice  of  its  approach,  without 
proving  negligence  of  the  corporation  in  employ- 
ing an  unfit  engineman. — Randall  v.  Baltimore 
&  O.  R.  Co.,  100  U.  S.  478,  3  S.  Gt  822,  27  L. 
Ed.  1003. 

The  conducix>r  of  a  railroad  train  is  not  the 
fellow  servant  of  the  engineer,  but  repr'esents 
the  company,  and  the  company  is  liable  for  in- 
juries to  the  engineer  caused  hy  the  negligence 
of  the  conductor.—Chicago.  M.  &  St.  P.  R.  Go. 
V.  Ross,  112  U.  S.  377,  6  S.  Gt.  184,  28  L.  Ed. 
787,  affirming  Ross  v.  Chicago.  M.  &  St  P.  R. 
Oa,  8  P.  544,  2  McCrary,  235. 

An  engineer  in  charge  of  a  locomotive, 
which  is  running  detached  from  any  train,  can- 
not be  regarded  as  in  control  of  a  department 
of  the  company's  business,  so  as  to  render. him 
a  vice  principal  in  his  relation  to  the  fireman 
of  the  locomotive;  but  the  two  are  fellow  serv- 
ants, although  the  company's  rules  declare  that 
under  such  circumstances  tiie  engineer  shall 
also  be  regarded  as  a  conductor.— Baltimore  & 
O.  R.  Go.  V.  Baugh,  149  U.  S.  368,  18  S.  Gt 
914,  37  Ia  Ed.  772. 

A  common  laborer,  employed  b^  the  com- 
pany owning  and  operating  a  railroad,  and 
working,  under  direction  of  a  section  foreman, 
on  a  culvert  thereon,  is  a  fellow  servant  with 
the  engineer  and  conductor  of  a  passenger  train 
on  the  road  J  in  'such  sense  as  exempts  the  com- 
pany from  liability  for  an  injury  to  him  through 


negligence  of  such  conductor  and  engineer  in 
operating  the  train.— Northern  Pac.  R.  Go.  v. 
Hambly,  154  U.  S.  349,  14  S.  Gt  983,  38  L. 
Ed.  1009. 

The  employes  of  an  extra  freight  train  are  < 
the  fellow  servants  of  section  hands  going  to 
their  work  upon  a  hand  car,  so  that  the  negli- 
gence of  the  former  in  failing  to  give  proper 
signals,  whereby  a  collision  results,  does  not 
render  the  company  liable  for  injuries  to  one 
of  the  section  men.— Northern  Pac.  R.  Go.  v. 
Charless,  162  U.  S.  359.  16  S.  Ct  848.  40  L. 
Ed.  999,  reversing  judgment  51  F.  562,  2  C. 
C.  A.  380. 

One  operating  a  locomotive  on  one  train, 
and  the  conductor  on  another  train  of  the  same 
road,  are  fellow  servants,  and  the  former  can- 
not recover  for  injuries  caused  by  the  negli- 
gence of  the  'latter.  Mr.  Justice  Harlan  dia- 
senting.— Cakes  v.  Mase,  17  S.  Gt  345,  165  U. 
S.  363,  41  li.  Ed.  746,  reversing  judgment 
Northern  Pac.  R.  Go.  ▼.  Mase,  63  F.  114,  11 
G.  C.  A.  63. 

Where  a  common  railroad  laborer,  goini^ 
to  work  on  a  hand  car  with  his  section  fore- 
man, is  injured  through  the  negligence  of  the 
servants  in  charge  of  a  train,  and  of  the  fore- 
man in  failing  to  watch  for  its  approach,  the 
cpmpany  is  not  liable,  as  the  negligence  is  that 
of  his  fellow  servants. — Martin  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  17  S.  Gt  603,  166  U.  S.  399, 
41  L.  Ed.  1051. 

The  conductor  and  engineer  of  one  train 
are  fellow  (servants  of  a  brakeman  on  another 
who  is  injured  by  a  collision  between  them.— 
Northern  Pac.  R.  Go.  v.  Poirier,  17  S.  Gt  741, 
167  U.  S.  48,  42  U  Ed.  72. 

The  conductor  of  a  freight  train  is  not  a 
vice  principal,  unless  special  and  unusual  pow- 
ers have  been  conferred  upon  him,  but  is  a 
fellow  servant  of  the  engineer  and  brakemen, 
within  the  meaning  of  the  rule  which  exempta 
the  railroad  company,  their  common  employer, 
from  liability  to  one  of  them  for  injuries  caused 
by  the  negligence  of  another.— New  England  R. 
<3o.  V.  Conroy,  20  S.  Ct  85,  175  U.  S.  323,  44 
L.  Ed.  181. 

Negligence  of  a  local  telegraph  operator 
and  station  agent  of  a  railway  company  in  ob- 
serving and  reporting  by  telegraph  to  the  train 
dispatcher  the  movement  of  trains  past  hia 
station,  which  causes  the  death  of  a  fireman  on 
such  railway,  without  any  fault  or  negligence 
of  the  train  dispatcher,  is  the  negligence  of  a 
fellow  servant  of  the  fireman,  the  risk  of  which 
the  latter  assumes. — Northern  Pac  'Ry.  Co.  v. 
Dixon,  24  S.  Ct  683,  194  U.  S.  338,  48  U  Ed. 

looa 

A  fireman  employed  on  a  locomotive  and 
engaged  in  the  movement  of  a  train  is  not  a 
fellow  servant  with  the  superintendent  of  con- 
struction and  the  foreman  of  a  bridge  ^ang, 
who  are  present  and  engaged  in  supervising 
and  directing  the  work  on  the  bridge.  Judg- 
ment (1906)  87  P.  320,  17  Okl.  355,  affirmed.^ 
McCabe  &  Steen  Const  Go.  v.  Wilson,  28  S. 
Gt  558.  209  U.  S.  275,  62  L.  Ed.  788. 

A  railway  engineer  and  a  section  foreman 
are  both  fellow  servants  of  a  section  hand,  so 
that  the  latter  cannot  recover  from  the  company 
for  injuries  resulting  from  their  negligence. 
Judgment  (G.  C.  A.  1907)  160  F.  452,  87  C.  C. 
A.  fiO,  reversed.— Texas  &  P.  Ry.  Go.  v.  Bour- 
man,  29  S.  Gt  319,  212  U.  S.  536,  53  L.  Ed. 
641. 

An  employ 6  working  in  the  repair,  yard  o^ 
a  railroad  is  a  fellow  servant  of  members  of 
an  engine  and  switching  crew,  by  whose  negli- 
gence he  was  killed.— Beutler  v.  Grand  Trunk 
Junction  R.  Co.,  32  B.  Ct  402,  224  U.  S.  86^ 
I  56  U  Ed.  679. 
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-—  Bltippins* 

Sm  84  Cent  Diff.  Mast,  ft  8.  i  492. 

The  carpenter,  the  porter,  and  the  steward- 
ess of  a  steamship,  all  of  whom  have  signed 
shipping  articles,  are  fellow  servants,  though 
the  former  belongs  to  that  division  of  the  ship's 
company  known  as  the  **deck  department,"  and 
the  two  latter  to  the  **Bteward's  department"; 
sQch  divisions  being  made  merely  for  conven- 
ience of  administration,  and  the  captain  of  the 
ship  being  in  command  of  the  whole.— Quebec 
S.  S.  Co.  V.  Merchant,  133  U.  S.  376,  10  S.  Ct. 
397,  33  li.  Ed.  666. 

^s>201.   GonoiuFrent  aegliKeaoe  of  mas- 
lev  and  fellow  sevrant* 
Bee  M  Gent.  Dig.  lUst  4b  8.  U  616-6S4. 

In  action  for  injuries  received  by  an  engi- 
neer in  a  railway  collision,  an  instruction  that, 
if  its  negligence  had  a  share  in  producing  the 
injury,  the  company  was  liable,  though  the  neg- 
ligence of  a  fellow  servant  contributed  thereto 
also,  was  not  error.— Orand  Trunk  R.  Go.  y. 
Cumminga,  106  U.  S.  700,  1  S.  Ct  493,  27  U 
Ed.  266. 

Concurring  negligence  does  not  exclude  tBe 
master's  liability  if  his  neeligence  in  failing  to 
provide  and  maintain  a  safe  place  to  work  con- 
tribnted  to  the  injury.  Judgment  (1907)  162 
P.  120,  81  C.  C.  A.  33ail  L.  R.  A.  (N.  S.) 
684,  pcyersed.— Kreigh  v.  Westinghouse,  Church, 
Kerr  &  Co..  29  S.  Ct.  619,  214  U.  S.  249,  53 
L.  Ed.  984. 

• 

The  negligence  of  a  fellow  servant  does  not 
exclude  the  master's  liability  if  the  latter's  fail- 
ure to  warn  an  einploy^  working  on  the  floor 
of  a  dimly  lighted  stable  of  the  danger  to  him 
from  the  customary  use  of  a  hole  in  the  ceiling 
to  toss  or  drop  hav  or  feed  to  the  floor  below 
contributed  to  the  injury.— (1910)  Standard  Oir 
Co.  V.  Brown,  30  S.  Ct.  6^,  218  U.  S.  78,  54 
L.  Bd.  939,  affirming  judgment  (1906)  81  App. 
D.  C.  371. 

(F)  RISKS  ASSUMED  BY  SERVANT. 

<=»204.  Statutory  prorislons. 

See  84  Cent  Dig.  Mast.   4k  8.  S§  644>B46. 

Federal  statutes  only  were  included  by  the 
phrase  "any  statute  enacted  for  the  safety  of 
employ^"  under  the  Employers*  Liability  Act 
April  22,  1908,  f|  3  and  4,  abolishing  defense 
of  assumption  of  risk,  where  the  violation  of 
any  statute  enacted  for  the  safety  of  employ^ 
contributed  to  the  injury.— Seaboard  Air  I^ne 
Ry.  y.  Horton,  34  S.  Ct  635,  233  U.  S.  492, 
58  L.  Bd.  1062,  L.  R.  A.  1915C.  1«  Ann.  Cas. 
1915B,  475.  reversing  judgment  Horton  v.  Sea- 
board Air  Line  R.  Co.,  78  S.  E.  494,  162  N.  a 
424. 

The  elimination  of  the  defense  of  assump- 
tion of  risk  by  Employers*  Liability  Act  April 
22,  1908,  i  4,  shows  the  legislative  intent  that 
in  other  cases  than  those  provided  by  the  law 
such  assumption  of  risk  shall  have  its  former 
eflfect  as  a  bar  to  the  action.— Id. 

The  defense  of  assumption  of  risk  is  avail- 
aUe  to  an  interstate  earner  under  the  Employ- 
ers' Liabilitj  Act,  as  at  common  law,  except  in 
cases  menticmed  in  section  4  of  that  act- 
Southern  R.X>>.  V.  Crockett,  34  S.  Ct.  897,  234 
U.  S.  725,  56  L.  Ed.  1564. 

A  railway  employe's  knowledge  of  a  viola- 
tloD  of  the  safety  appliance  acts  does  not  bar 
Us  light  to  recover  for  injuries,  in  view  of 
section  8  of  the  earlier  act,  abrogating  the  de- 
fense of  assumption  of  risk,  and  of  section  5  of 
tbe  later  act— Tteas  &  P.  Ry.  Co.  v.  Rigsby, 
36  S.  Ct  482,  241  U.  S.  33.  60  L.  Ed.  874,  af- 
jndgment  222  F.  221,  138  C.  C.  A.  51. 


Express  declaration  by  Employers*  Liabil- 
ity Act,  f  4,  that  employ^  does  not  assume  risk 
of  violation  by  carrier  of  any  statute  as  to  the 
safety  of  employes,  leaves  in  force  in  all  other 
cases  the  defense  of  assumption  of  risk,  not- 
withstanding provisions  of  sections  3  and  5. — 
Jacobs  v.  Southern  Ry.  Co.,  36  S.  Ct  588,  241 
U.  S.  229,  60  L.  Ed.  970. 

Express  d^laration  by  Employers'  Liabil- 
ity Act,  I  4,  as  to  assumption  of  risk,  leaves 
that  defense  in  force  in  all  other  cases  but 
that  named,  notwithstanding  provisions  of  sec- 
tions 3  and  5  of  the  act— Baugham  v.  New 
Yorit,  P.  &  N.  R.  Co.,  36  S.  Ct.  592,  241  U.  S. 
237,  60  L.  Bd.  977. 


^=»205.  Relianoe  on  oare  of  nuuiter. 

See  84  Cent  Dig.  Mast  4k  8.  IS  547-S49. 

A  servant  has  a  right  to  assume  that  the 
master  has  used  proper  diligence  and  care  in 
the  employment  and  retention  of  his  fellow  serv- 
ants.—Northern  Pac.  Ry.  Co.  v.  Mares,  123  U. 
S.  710.  8  S.  Ct.  321,  31  L.  Ed.  296   affirming 

Judgment  Mares  v.   Northern  Pac.  R.   Co.,  8 
)ak.  336,  21  N.  W.  5. 


DefeetlTO  or  dancevons  toolsv 
maolilnery,  applianoea,  ov 
places. 

Bee  M  Cent  Dig.  Mast.  4  8.  8!  661-668. 

—  Use  of  mAoMnery  or  appli- 


8ee  84  Cent  Dig.  Mast  4k  8.  81  668,  658. 

An  experienced  operator  of  full  age  as  a 
matter  of  law  assumes  the  risk  of  injury  from 
the  excessive  height  above  the  feed  board  at , 
which  the  guard  rail  of  a  laundrv  mangle  is 
adjusted,  where  she  has  worked  for  some 
months  at  this  machine,  during  which  time  the 

Saard  rail  has  remained  in  the  same  position, 
ndgment  (1905)  25  App.  D.  C.  392,  affirmed. 
—Butler  v.  Frazee,  29  S.  Ct  136,  211  U.  S. 
459,  53  L.  Ed.  281. 


'..i..  Operation  of  railroads. 

See  84  Cent.  Dig.  Mast  4  8.  88  664-556. 

Experienced  railway  engineer  aware  of  dan- 
gers incident  to  lubricator  having  tubular  glass- 
es does  not  assume  increased  risk  of  explosion 
of  glasses  attributable  to  the  railroad's  negli- 
gence in  maintaining  such  a  lubricator  on  a 
high-pressure  engine.---Chicago  &  N.  W.  Ry.  Co. 
V.  Bower,  36  S.  Ct  624,  241  U.  S.  470,  60  L. 
Ed.  1107,  affirming  judgment  Bower  y.  Chicago 
&  N.  W.  R.  Co.,  148  N.  W.  145,  96  Neb.  419. 

^=»213.  Dangerous        operations        and 
metltods  of  work. 
See  84  Cent  Dig.  Mast  41  8.  88  668-664. 

Plaintiff's  intestate  was  killed  while  coup- 
ling certain  cars  standing  on  a  sharp  curve,  the 
drawheads  of  the  cars  having  failed  to  meet 
and  passed  each  other,  allowing  the  cars  to 
come  so  dose  together  that  he  was  crushed  to 
death.  Deceased  was  standing  on  the  inside  of 
the  drawbar,  while  coupling,  and  the  outside 
was  free  from  danger.  Held,  that  deceased  had 
wantonly  assumed  the  risk  of  remaining  upon 
the  inside  of  the  drawbar  when  he- should  have 
gone  to  the  other  side;  and  that,  having  as-i 
sumed  the  risks  of  the  employment,  he  was 
bound  to  look  out  for  and  avoid  the  dangers 
arising  from  the  sharpness  of  the  curve,  to 
which,  as  an  experienced  brakeman,  deceased 
must  have  known  he  was  exposed.— Tuttle  y. 
Detroit,  O.  H.  &  M.  R.  Co.,  122  U.  S.  189,  7 
S.  Ct  1166,  30  L.  Ed.  1114. 

^=»217.  Xnowlodgo  by  servant  of  defeot 
or  dancer. 

8ee  84  Cent  Dig.  Mast  41  6.  88  674-600;    86  Cent 
Dig.   Man.  Corp.  8  1660.^ 

An  experienced   railroad  employ^,   familiar 
I  with  a  certain  freight  yard,  and  knowing  that 
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unblocked  frogs  are  In  use  there,  assumes  the 
risk  incident  thereto;  and  where  the  evidence 
shows  that  in  attempting  to  make  a  coupling 
he  put  his  foot  into  a  frog,  and  was  warned 
of  the  danger  thereof,  but  persisted  until  his 
foot  was  caught,  the  court  should  instruct  the 
jury  to  return  a  verdict  for  defendant  com- 
pany.—Southern  Pac.  Co.  V.  Seley,  152  U.  S. 
145,  14  S.  Ct  530,  38  L.  Ed.  391,  reversing 
judgment  Seley  v.  Southern  Pac.  Ry.  Oo.,  6 
Utah,  319,  23  P.  751. 

A  locomotive  engineer  is  not  chargeable 
with  knowledge  of  possible  danger  oesulting 
from  a  rush  of  water  on  the  railway  from  a 
gully,  which  is  narrow,  crooked,  and  concealed 
by  the  hills  on  the  side  of  the  railway. — Union 
Pac.  Ry.  Co.  v.  O'Brien,  161  U.  S.  451,  16  S. 
Ct.  618.  40  L.  Ed.  766. 

It  being  the  duty  of  a  railroad  company 
to  exercise  reasonable  care  by  inspection  to 
discover  any  dangerous  defects  in  foreign  cars 
which  its  employes  are  required  to  handle,  an 
employ^  does  not  assimie  the  risk  arising  from 
defects  discoverable  by  such  inspection,  but 
which  are  unknown  to  him,  though  he  might 
have  ascertained  by  reasonable  diligence  that 
it  was  the  custom  of  the  employer  not  to  make 
such  inspection,  or  even  though  he  knows  of 
such  custom.— Texas  &  P.  Ry.  Co.  v.  Archibald, 
18  S.  Ct  777,  170  U.  S.  665,  42  L.  Ed.  1188, 
affirming  judgment  75  F.  802,  21  C.  C.  A.  520. 

An  employ^  does  not  assume  the  risk  of 
a  defect  in  an  appliance,  unknown  to  him,  and 
which  the  employer  knows  of,  or  for  which 
he  is  responsible. — Choctaw,  O.  &  G.  R.  Co.  v. 
McDade,  24  S.  Ct.  24,  191  U.  S.  64,  48  L.  Ed. 
SQ,  affirming  judgment  112  F.  888,  50  C.  O.  A. 
591. 

Knowledge  of  the  increased  hazard  result- 
ing from  the  dangerous  proximity  to  the  rails 
of  a  railway  scale  box  cannot  be  imputed  to  a 
switchman  simply  because  he  was  aware  of  the 
existence  and  general  location  of  the  box.  Judg- 
ment 122  F.  193,  59  C.  C.  A.  31,  affirmed.— 
Texas  &  P.  Ry.  Co.  v.  Swearingen,  25  S.  Ct. 
164,  196  U.  S.  51,  49  L.  Ed.  382. 

An  employ^  is  not  chargeable  with  assump- 
tion of  risk  from  the  defective  appliance,  unless 
he  knew  of  the  defect  and  also  knew  that  it  en- 
*  dangered  his  safety.— Gila  Valley,  G.  &  N.  Ry. 
Co.  V.  Hall,  34  S.  Ct  229,  232  U.  S.  94,  58  L. 
Ed.  521,  affirming  judgment  112  P.  845,  13 
Aria.  270. 

In  an  action  for  injuries  to  a  railway  en- 
gineer, facts  held  to  show  that  decedent  did  not 
know  of  the  danger  and  hence  Uiat  the  doctrine 
of  assumption  of  risk  did  not  apply. — Yazoo  & 
M.  V.  R.  Co.  V.  Wright,  35  S.  Ct.  130,  235  U. 
S.  376,  59  L.  Ed.  277,  affirming  judgment  207 
F.  281,  125  a  O.  A.  25. 

A  railway  employ^  does  not  assume  the 
risk  from  unknown  defects  in  engines  or  appli- 
ances.—-Central  Vermont  R.  Co.  v.  White,  35 
S.  Ct.  865.  238  U.  S.  507,  59  L.  Ed.  1433, 
affirming  judgment  White  v.  Central  Vermont 
R.  Co.,  89  A.  618,  87  Vt.  330. 

Railway  fireman  injured  by  stumbling  over 
cinders  between  tracks  while  boarding  a  moving 
train  with  can  of  drinking  water  in  his  hand 
held  to  have  assumed  the  risk  of  the  situation 
where  he  had  knowledge  of  the  cinders.— Jacobs 
V.  Southern  Ry.  Co.,  86  S.  Ct  588,  241  U.  S. 
229,  60  L.  Ed.  970. 

^=»210.  OIitIoiis  or  latent  danKers. 

See  34  Cent  Dig.  Mast  *  S.    8§  610-624. 

Head  brakeman  of  freight  train  does  not 
assume  risk  of  injury  in  attempting  to  board 
train  operated  at  dangerous  rate  of  speed  unless 
speed  and  danger  were  so  obvious  that  an  ordi- 
narily careful  person  would  have  observed  it — 
Chesapeake  &  O.  Ry.  Co.  ▼.  De  Atley,  36  S. 


Ct  564,  241  U.  S.  310,  60  L.  Ed.  1016,  re- 
versing judgment  167  S.  W.  933,  159  Ky.  687. 

^=s>221.  Promise  to  remedy  defeot  or  re* 
move  dancer. 

See  t4  Cent.  Dig.  Mast  a  8.  Ii  618-640,  642-6tf. 

A  locomotive  engineer,  who  had  reported 
the  dangerous  condition  of  the  pilot  plow  of  hia 
engine  to  the  officers  whose  duty  it  was  to 
make  repairs,  under  circumstances  giving  him 
the  impression  that  the  defect  would  be  rem- 
edied, was  called  upon,  two  weeks  afterwards, 
during  which  time  he  had  been  abaent,  to  take 
charge  of  the  engine,  at  night  in  a  roundhouse 
so  full  of  steam  as  to  prevent  a  critical  exam- 
ination of  it  Held  that  his  taking  it  out  unr 
der  the  circumstances  did  not  imply  an  assump- 
tion of  the  risk  resulting  from  its  dangerous 
condition.— Northern  Pac.  R.  Co.  v.  Babcock, 
154  U.  S.  190,  14  S.  Ct  978,  38  L.  Ed.  958. 

A  master  may  remain  liable  for  a  certain 
time  for  failure  to  use  reasonable  care  in  fur- 
nishing a  safe  place  in  which  to  work,  if  he 
induces  il  servant  to  continue  the  work  by  a 
promise  to  repair.— Southwestern  Brewery  & 
Ice  Co.  V.  Schmidt  33  S.  Ct  68,  226  U.  S.  162, 
57  L.  Ed.  170,  affirming  judgment  Schmidt  v. 
Southwestern  Brewery  &  Ice  Co.,  107  P.  677. 
15  N.  M.  232. 

^=»223.  Risk   ovtaide   aoope   of   employ- 
ment. 

See  34  Cent  Dig.  Mast.  4  8.  f§  652-658. 

A  railroad  switchman  who  has  been  em- 
ployed as  such  in  a  switch  yard  for  more  than 
two  months,  being  a  man  of  mature  age,  as- 
sumes the  riisks  incident  to  coupling  cars  belongs 
ing  to  other  roads  which  have  double  deadwoods 
and  bumpers  of  unusual  length,  though  the  cars 
belonging  to  his  employer  are  not  thus  equipped. 
^Kohn  V.  McNulta,  147  U.  S.  238,  13  S.  Ct. 
298»  37  L.  Ed.  150. 

(G)  CONTRIBUTORY  NEGLIGENCE  OP 

SERVANT. 


Comparative    negligence,    see    Negligence, 

101. 
Defense  in  action  in  admiralty,  see  Admiralty, 

4©=>31. 

Equal    protection   of   laws,   see   Constitutional 

Law,  ^=»245. 
Interstate  commerce  regulations,  see  Commerce, 

^=s>10. 
Privileges  and  immunities  of  citizens  of  United 

States,  see  Constitutional  Law,  ^=»206. 

^=»228.  Statutory   proTisions. 

See  84  Cent.  Dig.  Mast.   A  8.  ff  670.  671. 

The  duty  of  a  mine  owner  as  to  ventila- 
tion of  his  mine  and  keejping  it  clear  of  stand- 
ing gas  is  made  imperative  by  the  apt  of  con- 
gress of  March  3,  1891,  and  the  consequence 
of  neglecting  it  cannot  be  excused  because  soma 
workmen  may  disregard  instructions.  Judg- 
ment, Deserant  V.  Cerrillos  Coal  K.  Co.,  55  P, 
290,  9  N.  M.  495,  reversed.— Deserant  v.  Cerilloe 
Coal  R.  Co..  20  S.  Ct.  967,  178  U.  S.  409,  44 
L.  Ed.  1127. 

Contributory  negligence  on  the  part  of 
an  employ^  was  a  defense  to  an  action' found- 
ed on  the  safety  appliance  act  (Act  March 
2,  1893,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St. 
1901,  p.  3174]),  although  by  section  8  of  that 
act  the  defense  of  assumption  of  risk  was  ex- 
pressly excluded.— (1911)  Schlemmer  v.  Buf- 
falo, R.  &  P.  Ry.  Co..  31  S.  Ct.  561,  220  U. 
S.  590,  55  L.  Ed.  596,  affirming  judgment 
(1909)  71  A.  1053,  222  Pa.  470. 

The  benefit  of  the  provisions  of  the  safe- 
ty appliance  act  (Act  March  2,  1893,  c.  196,  { 
8,  27  Stat.  532  [U.  S.  Comp.  St.  1901.  p. 
3176]),  excluding  the  defense  of  assumption 
of  risk,  was  not  refused  by  holding  that  aa 
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a  matter  of  law  an  experienced  railway  brake- 
man  who  persisted  in  attempting  to  couple 
in  a  dangerous  way  a  car  having  an  auto- 
matic coupler  to  another  car  not  so  equip- 
ped, when  a  safer  method  was  called  to  his 
attention,  and  who  was  killed  because  he  rais- 
ed his  head  while  making  the  coupling,  in  spite 
of  repeated  cautions,  was  guilty  of  contribu- 
tory negligence,  defeating  any  recovery. — ^Id. 

Police  power  of  a  state  justifies  a  modifi- 
cation of  the  doctrine  of  contributory  negli- 
gence by  providing  that  contributory  negligence 
shall  not  bar  recovery  where  employe's  negli- 
gence was  slight  and  that  of  the  employer  gross 
in  comparison. — Missouri  Pac.  R.  Co.  v.  Castle, 
32  S.  Ct  606,  224  U.  S.  541,  56  L.  Ed.  875. 

Federal  statutes  only  were  included  by  the 
phrase  **any  statute  enacted  for  the  safety  of 
employes"  under  Employers'  laability  Act  April 
22,  1908,  ii  3  and  4,  abolishing  defense  of  as- 
sumption of  risk,  where  the  violation  of  any 
statute  enacted  for  the  safety  of  employes  con- 
tributed to  the  injury. — Seaboard  Air  Line  Ry. 
V.  Horton,  34  S.  Ct  635,  233  U.  S.  492,  58  U 
Ed.  1062,  L.  R.  A.  1915C,  1,  Ann.  Cas.  1915B, 
475,  reversing  judgment  Horton  v.  Seaboard  Air 
line  R.  Co.,  78  S.  E.  494,  162  N.  C.  424. 

Contributory  negligence  of  an  injured  em- 
ploy6  is  no  defense  to  an  action  under  the  Safetv 
appliance  Acts  March  2,  1893,  and  April  14, 
1910,  and  Employers'  Liability  Act,  if  a  de- 
fective coupler  caused  the  injury. — Great  North- 
mi  Ry.  Co.  V.  Otos.  36  S.  Ct.  124,  239  U.  S. 
349,  60  L.  Ed.  322,  affirming  judgment  Otos 
V.  Great  Northern  Ry.  Co.,  150  N.  W.  922,  128 
Minn.  283  and  151  N.  W.  1102,  129  Minn.  523. 

Recovery  may  be  had  under  Employers'  Lia- 
bility Act  where  employ6!s  contributory  negli- 
j^nce  and  railroad's  violation  of  safety  appliance 
acts  are  concurrent  proximate  causes  in  view 
of  sections  1  and  3,  Employers'  Liability  Act. — 
Spokane  &  L  E.  R.  Oo.  v.  Campbell  36  S.  Ct. 
683.  241  U.  S.  497,  60  L.  Ed.  1125,  affirming 
judgment  217  F.  518,  133  0.  C.  A.  370. 

^=»230.   Inezperienoed    or  yovtlifvl  em- 
ploye. 

See  14  Cent.  Dig.  Mast  *  S.  81  687-700. 

One  employed  in  a  place  where  dynamite 
and  powder  were  kept,  and  which  were  sub- 
ject to  great  heat  and  continual  jarring,  who 
was  ignorant  of  the  special  dangers  of  his  work, 
and  was  not  informed  thereof  by  his  employers, 
was  not  guilty  jii  contributory  negligence  by 
remaining  in  such  place,  so  as  to  bar  recovery 
for  injuries  from  an  explosion  caused  by  such 
heat  and  jarring.— Mather  v.  Rillston,  156  U.  S. 
301,  15  S.  Ct.  464.  39  L.  Ed.  464,  affirming 
judgment  (C.  C.)  Rillston  v.  Mather,  44  F.  743. 

€=>233.  Tools,  maeliiiiery,  appliances,  or 
places  for  w^ork. 

Bee  S4  Cent.   Dig.  Mast   4k  8.  H  <»1.  684-686.  701- 
742. 


—  Kno'wledKe     of     defects     or 
dangers. 

See  S4  Cent  Dig.  Mast  &  S.  IS  684-686,  706-709. 

Where  plaintiff,  a  laborer,  digging  gravel 
from  a  bank,  which,  being  undermined,  had  be- 
come dangerous,  sent  word  to  the  supervisor  of 
highways,  under  whose  direction  he  was  work- 
ing, but  to  whom  it  was  admitted  he  bore  the 
relation  of  fellow  servant,  telling  him  of  the 
dangerous  condition  of  the  bank,  and  asking 
that  a  man  should  be  furnished  to  watch  it,  and 
received  a  promise  that  a  man  should  be  sent, 
is  not  thereby  relieved  of  the  imputation  of  con- 
tributory negligence,  until  a  sufficient  time  has 
elapBed  in  which  to  furnish  a  man,  if  he  re- 
mains at  work  under  the  bank,  and  is  injured 
by  a  fall  thereof.— District  of  Columbia  v.  Mc- 
Elligott.  117  U.  S.  621,  6  S.  Ct  884,  29  L.  Ed. 
«M6. 


— —  Duty  to  disooTar  or  remedy 
defects  or  dangers. 

See  84  Cent  Dig.    Mast    4k   S.   88  710-788. 

A  brakeman  having  been  employed  bnt  one 
day  in  a  railroad  yard,  when,  in  consequence  of 
a  defective  brake,  he  receivea  tne  injury  fur 
which  suit  was  brought,  he  cannot  be  charged 
with  contributory  negligence  if  the  defect  was 
not  patent  to  the  eye,  or  if  he  was  not  informed 
of  it  by  others.  Ue  bad  a  right,  in  the  absence 
of  such  information,  to  assume  that  the  brakes 
were  in  a  condition  in  which  it  was  safe  to 
mount  the  cars  and  set  them  when  ordered  by 
the  yard  master.— Northern  Pac.  R.  Co.  v. 
Herbert,  116  U.  S.  642,  6  S.  Ct  590.  29  L.  Ed. 
755,  affirming  Herbert  v.  Northern  Pac  R.  Co., 
3  Dak.  38.  13  N.  W.  349. 

A  brakeman  coupling  a  flat  car  is  entitled  to 
assume  that  it  is  properly  loaded,  but  is  never- 
theless bound  to  use  proper  diligence  to  discover 
any  negligent  loading  which  renders  the  coupling 
dangerous,  and  then  to  desist  from  the  effort, 
or  employ  some  method  of  avoiding  the  danger. 
—Northern  Pac.  R.  Co.  v.  Everett,  152  U.  S. 
107.  14  S.  Ct  474.  38  L.  Ed.  373. 

A  charge  upon  the  subject  of  the  knowl- 
edge by  a  fireman  of  the  absence  of  brakes  on 
the  engine  on  which  he  had  ridden  50  or  60 
miles  is  not  erroneous,  where  it  amounts  solely 
to  a  direction  to  the  jury  that  the  man  was 
bound  to  use  his  eyes,  and  if,  by  their  use,  he 
could  see  the  defect,  he  was  bound  thereby,  even 
though  he  had  not  observed  it:  but  that  ha 
was  not  bound  to  make  a  careful  examination 
of  every  part  of  an  engine  upon  which  he  was 
fireman,  m  order  to  charge  the  railway  com- 
pany with  negligence,  or  exonerate  himself  from 
the  charge  of  contributory  negligence.  Judg- 
ment 114  F.  458,  52  C.  C.  A.  260,  affirmed.— 
Choctaw,  O.  ft  G.  R.  Co.  v.  Holloway,  24  S.  Ct. 
102.  191  U.  S.  334,  48  L.  Ed.  207. 

^=»236.  -^  Prccantiona  against  known 
or  apparent  dangers. 

See  84  Cent  Dig.  Mast  4k  8.  H  681.  728-748. 

Where  the  plaintiff,  a  section  boss  was  in- 
jured by  recklessly  running  his  hand  car  into 
a  deep  cut,  without  sending  any  one  ahead  to 
watch  for  and  warn  a  passenger  train  then 
about  due,  a  verdict  should  be  ordered  for  the 
defendant — Goodlett  v.  Louisville  &  N.  R^  Co., 
122  U.  S.  391,  7  S.  Ct  1254,  30  L.  Ed.  1230. 

In  an  action  for  death  caused  by  defendant's 
negligence,  it  appeared  that  deceased,  who  was 
an  experienced  miner  at  work  in  defendant*s 
mine,  when  told  by  the  superintendent  to  put 
props  under  a  dangerous  part  ,of  the  roof  of 
4he  mine,  removed  a  prop  that  was  already  there,* 
and,  before  putting  others  in  its  place,  sat  down 
to  rest,  when  part  of  the  roof  fell  and  killed 
him.  Heldy  that  defendant  was  not  liable. — 
Bunt  V.  Sierra  Butte  Gold  Min.  Co..  138  U.  S. 
483,  11  S.  Ct.  464.  34  L.  Ed.  1031,  affirming 
judgment  (C.  C.)  Same  v.  Sierra  Buttes  Gold 
Min.  Co.,  24  F.  847. 

Where  a  person  long  employed  in  repairing 
tracks  in  a  railroad  yard,  and  familiar  with  the 
fact  that  the  switching  engine  is  constantly  mov- 
ing to  and  fro  making  up  trains,  works  with  his 
back  to  the  approaching  cars,  in  a  place  where 
the  view  is  unobstructed,  without  looking  round, 
and  is  struck  by  the  train  when  moving  at  about 
the  speed  of  a  man  walking,  hb  is  guilty  of 
contributory  negligence.— Aerkfetz  v.  Humph- 
reys, 145  U.  S.  418,  12  S.  Ct  835,  86  L.  Ed. 
758. 

Wliere  an  experienced  railroad  man,  on  a 
bright'  day,  with  nothing  to  obstruct  his  vision, 
starts  across  and  along  a  railroad  track  with 
which  he  is  entirely  familiar,  while  cars  are 
slowly  approaching  only  25  or  30*  feet  away, 
and  is  struck  thereby,  he  is  guilty  of  contribu- 
tory negligence.— Elliott  v.  Chicago,  M.  ft  St.  P. 
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R.  Co.,  150  U.  S.  245.  14  S.  Ct  85,  37  L.  Bd. 
1068. 

The  failure  of  the  repairer  to  step  out  from 
under  the  car  upon  seeing  that  the  caboose  was 
being 'Slowly  backed  down  upon  it,  and  to  give 
warning  to  the  engineer  in  charge  of  the  engine 
moving  the  caboose,  cannot  be  excused  by  the 
fact  that  he  relied  on  a  car  repairer,  who  was  on 
the  side  of  the  track,  to  give  warning,  since,  if 
the  car  repairer  was  his  agent,,  the  latter's  neg- 
ligence gave  him  no  right  to  recover  against  the 
company.— Southern  Pac.  Co.  v.  Pool,  160  U.  S. 
438,  16  S.  Ct  338.  40  U  Ed.  485. 

A  car  repairer,  who  had  been  engaged  for 
^ree  years  in  that  work,  went  under  the  last 
•car  of  a  train,  with  the  knowledge  that  a  ca- 
•boose  was.  to  be  attached  to  the  rear  of  the  car, 
without  putting  out  a  flag  or  other  signal  to 
give  warning  of  his  being  under  the  car.  Held, 
that  he  was  guilty  of  negligence.— Id. 

A  street  railway  pitman,  by  unnecessarily 
touching  the  uninsulated  parts  in  adjusting  the 
leads  connecting  the  motive  power  of  a  street 
car  with  the  overhead  current,  relieves  the  com- 
pany from,  liability  for  his  death  from  the  re- 
sulting shock,  although  the  conductor  of  the  car 
may  have  been  negligent  in  permitting  the  trol- 
ley i>ole  to  come  in  contact  with  the  trolley 
wire.  Judgment  24  App.  D.  C.  510,  affirmed.— 
Looney  v.  Metropolitan  R.  Co.,  26  S.  Ct.  303, 
200  U.  S.  480,  50  L.  Ed.  564. 

^=3>237.  Dftaceroiia  operAtioiui  and  metlt* 
oda  of  w^ork. 

See  84  Cent  Dig.  Mast  4k  8.  H  681.  748-768. 

^ss>238,  — —  In  general. 

See  84  Cent  Dig.  Maat  4k  S.  H  881.  748-748. 

A  locomotive  fireman,  who  for  his  own  con- 
venience attempts  to  discharge  his  duties  of 
cleanin|f  the  engine  at  the  end  of  his  trip  with- 
out waiting  for  it  to  be  inspected  and  repaired, 
though  knowing  that  he  will  have  plenty  of 
time  to  do  his  work  after  such  inspection,  can- 
not hold  the  company  responsible  for  a  defect 
on  account  of  which  he  is  injured,  which  would 
undoubtedly  be  disclosed  by  the  inspection  and 
then  repaired.  Judgment  05  F.  244.  37  C.  C. 
A.  56,  affirmed.— Patton  v.  Texas  &  F.  Ry.  Co., 
21  S.  Ct  275, 179  U.  S.  658.  45  L.  Ed.  361. 


— —  Operation  of  railroads. 
See  84   Cent  Dig.  lUst  4k  S.  18  751-758. 

Plain tifTs  intestate  was  killed  while  coupling 
certain  cars  standing  on  a  sharp  curve,  the 
drawheads  of  the  cars  having  failed  to  meet,  and 
passed  each  other,  allowing  the  cars  to  come  so 
close  together  that  he  was  crushed  to  death. 
Deceased  was  standing  on  the  inside  of  the 
'drawbar  while  coupling,  and  the  outside  was 
free  from  danger.  Bela,  that  deceased  had  wan.- 
tonly  assumed  the  risk  of  remaining  upon  the 
inside  of  the  drawbar  when  he  should  have  gone 
to  the  other  side;  and  thajt,  having  assumed 
the  risks  of  the  employment,  he  was  bound  to 
look  out  for  and  avoid  the  dangers  arising  from 
the  sharpness  of  the  curve,  to  which,  as  an  ex- 
perienced brakeman,  deceased  must  have  known 
he  was  exposed.— Tuttle  v.  Detroit,  G.  H.  &  M. 
R.  Co.,  122  U.  S.  189,  7  S.  Ct  1166.  30  L. 
Ed.  1114. 

The  possibility  that  a  railway  employ^, 
while  attempting  to  make  a  coupling  with  a  car 
not  equipped  with  an  automatic  coupler,  as 
required  by  Act  March  2,  1893,  c.  196,  8  2,  27 
Stat.  531  rU.  S.  Comp.  St.  1901,  p.  31741, 
might  miscalculate  the  height  to  which  he 
might  safely  raise  his  head,  is  so  inevitably  and 
clearly  attached  to  the  risk  which,  under  sec- 
tion 8  of  that  statute,  he  does  not  assume,  as 
to  prevent  a  court  from  holding,  as  a  matter  of 
law,  that  he  was  guilty  of  contributory  negli- 

frence,  which  would  defeat  any  recovery  in 
ifting  hiR  head  a  little  too  high  after  being 
warned  of  the  danger.  Judgment  (1903)  56  A. 
417,  207  Pa.  198,  reversed.— Schlemmer  t.  Buf- 


falo, R.  &  P.  Ry.  Co..  27  S.  Ct  407,  205  U.  S. 
1,  51  L.  Ed.  681. 

A  locomotive  fireman  is  not  guilty  of  con- 
tributory negligence  precluding  a  recovery  for 
an  injury  caused  by  the  giving  wav  of  a  bridge 
because  he  did  not  avail  himself  of  the  en- 
gineer's permission,  given  before  the  engine 
moved  onto  the  bridge,  to  leave  the  engine  and 
go  back  on  the  train,  where  both  the  engineer 
and  himself  were  advised  by  the  construction 
force  that  the  bridge  was  safe.  Judgment 
(1906)  87  P.  320,  17  Okl.  355,  affirmed.— Mc- 
Cabe  &  Steen  Const.  Co.  r.  Wilson,  28  S.  Ct 
558.  209  U.  S.  275,  52  U  Ed.  788. 

^=^244.  DiareKarding   warninss   or   stS" 
nala. 

See  34  Cent  Dig.  Blast  4  S.  5S  776-777. 

Where  a  workman  on  a  gravel  train,  who 
has  been  warned  to  ride  in  the  caboose  as  the 
safer  place,  sits  on  a  flat  car  with  his  legs  hang- 
ing over,  in  a  position  to  be  easily  jostled  oJf . 
when  he  knows  that  other  cars  are  about  to  be 
coupled  to  the  train,  and  pays  so  little  attentioa 
that  he  fails  to  see  the  cars  coming  down  a 
grade,  or  to  hear  a  warning  shout  heard  by  oth- 
ers at  a  greater  distance,  he  is  guilty  of  con- 
tributory negligence.— St.  Louis  &  S.  F.  R.  Co. 
V.  Schumacher,  152  U.  S.  77.  14  S.  Ct.  479,  38 
L.  Ed.  361. 

^=»246.  Acts  in  omersenelefl. 

See  M  Cent  Dig.  Mast  4  8.  SI  789-XM. 

Where  an  experienced  railroad  man,  on  ^ 
bright  day,  with  nothing  to  obstruct  his  vision, 
starts  across  and  along  a  railroad  track  with 
which  he  is  entirely  familiar,  while  cars  are 
slowly  approaching  only  25  or  30  feet  away, 
and  18  struck  thereby,  he  is  guilty  of  contribu- 
tory negligence;  and  it  la  immaterial  that  his 
apparent  intention  was  to  remove  a  hand  car, 
to  which  his  attention  was  suddenly  called,  out 
of  the  wa^  of  other  cars  approaching  it  on  an 
opposite  siding.— Elliott  r.  Chicago,  M.  4  St.  P. 
R.  Co.,  150  U.  S.  245,  14  S.  Ct  85.  37  U  Ed. 
1068. 

(H)  ACTIONS. 
See- 
Costs,  <d=s>260. 

Death,  «=995. 

Interest,  <&=»22. 

Jurjr,  ^=»32. 

Limitation  of  Actions,  ^s>127. 
Admiralty  jurisdiction  of  action  for  injuries  t» 

employ^  of  stevedore,  see  Admiralty.  ^=»20. 
Assignment  of  error,  see  AppeAl  and  Error,  <s» 

719. 
Due  process  of  law,  see  Constitutional  Law, 

^«— >3ll. 
Duty  to  reduce  damages,  see  Damages,  ^=9214. 

216. 
Enforcement  of  state  laws  in  federal  courts. 

see  Courts,  ^=s>372. 
Equal   protection   of   laws,   see   Constitational 

Law,  <e=>245,  24Q, 
Errors  in  instruction  cured  by  other  instroo 

tions,  see  Trial,  «=»296. 
Exclusive   or   concurrent   jurisdiction   of   state 

and  federal  court,  see  Courts,  €=>489,  494. 
Harmless   error,   see  Appeal  and   Error,    ^=» 

1062-1068. 
Instruction  assuming  facts,  see  Trial,  ^=»192. 
Instructions,  application  to  evidence,  see  Trial* 

<&=»252. 
Instructions  ignoring  evidence,  see  ^Mal,  ^=» 

253. 
Interstate  commerce  regulations,  see  Commeroa^ 

^=»10,  58. 
Objections  on  appeal,  see  Appeal  and  Error,  ^=a» 

231. 
Objections  to  evidence  on  ground  of  variancei 

see  Pleading,  ^=»430. 
Opinion  evidence,  see  Evidence,  ^=»506. 
•Pleading,  statutes,  see  Statutes,  ^=»279. 
Prejudicial  error,  see  Appeal  and  Error. 
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Procedure  in   federal  courts,  we  Oourto,  ^» 

352,  359,  382.  394(7),  (25).  ,       ^  _ 

Reasons  for  decmons,  see  Appeal  and  Hirror, 

^=»854. 
Bemoyal  of  cnuae  to  federal  conrt,  see  Removal 

of  Causes,  «=»3,  49.  ^  . 

Review    in    federal    courts,    see    Courts,    ^» 

394(7),  (2),  (25),  396»  399,  400.  .       ^ 

Weight  and  sufficiency  of  evidence  question  for 

jury,  see  Trial,  ^s>139. 
What  law  governs,  see  Death,  ^»8. 


^=>250)4  [K«w,  ToL  15  Key-Ho.  Series]. 
WHat  law  sorems. 
A  case  which,  by  allegations  and  proof,  is 
within  the  federal  Employers'  IriabiUty  Act 
April  22.  1908,  is  controlled  by  that  act,  though 
its  provisions  may  not  have  been  pleaded  or 

greased  at  the  trial.— Orand  Trunk  Western 
y.  Go.  V.  liindsay.  84  S.  Ot  581,  233  U.  S. 
42,  58  Ll  Ed.  838»  Ann.  Cas.  1914(1 168,  affirm- 
big  judgment  201  F.  836,  120  O.  O.  A.  166. 

Question  of  burden  of  proof  as  to  contribu- 
tory negligence  in  a  suit  in  state  court  under 
federal  Employers*  Liability  Act  is  to  be  deter- 
mmed  according  to  the  rules  in  the  federal 
court  placing  the  burden  on  the  defendant.— 
Central  Vermont  R.  Go.  v.  White,  35  S.  Gt. 
865,  238  U.  S.  507,  69  U  Ed.  1433,  affirming 
judgment  White  v.  Gentral  Vermont  JEL  Go.,  89 
A  618,  87  Vt.  330. 

#=>253^  Time  to  sue  and  limitatioiia. 

Action  in  state  conrt  under  Employers'  li- 
ability Act,  must  fail  where  begun  after  the 
time  within  which,  under  section  6  of  that  act, 
action  can  be  maintained. — ^Atlantic  Ck>ast  Line 
R.  Go.  V.  Bamette,  86  S.  Gt  75,  239  U.  S. 
199,  60  L.  Ed.  226^  reversing  judgment  Burnett 
V.  Atlantic  Goast  Line  R.  Go.,  79  fi.  E.  414, 
163  N.  a  186. 

^»256.  DeelaratioB«  eoaaplalntt  ov  peti* 

tlOB. 

8m  84  Gent.  Dig.  Mast  4  8.  M  809-854. 


— —  Kesllsenee  on  part  of  mas- 
ter. 

IM  84  C«it  Dig.  Mast  A  8.  H  816-886. 

An  allegation  in  a  complaint  that  the  pile 
driver  of  defendant  by  which  plaintiff  was  in- 
jured was  defective  and  insecure,  and  was  so 
negligently  operated  by  defendant  that  the 
▼eight  used  in  connection  therewith  escaped 
and  feQ  from  its  fastenings,  causing  the  injury 
complained  of,  will  be  construed  as  an  allega- 
tion of  negligence  in  using  defective  machinery. 
Judgment  (Aria.)  86  P.  216,  4  Ariz.  258,  affirm- 
ed.--SanU  F§,  P.  &  P.  Rv.  Go.  v.  Hurley,  19  S. 
(3t  879.  172  U.  S.  645,  43  L.  Ed.  1183. 

A  petition  states  no  cause  of  action  under 
the  original  safety  appliance  act  of  March  2, 
1883,  where  there  is  no  allegation  that  the 
can  were  at  any  time  used  in  interstate  com- 
5erc^--(1912)  Brinkmeier  v.  Missouri  Pac.  R. 
CcL,  32  8.  Gt  412,  224  U.  S.  268,  66  L.  Ed. 

S^To?'  ^"^"^*  <'^>   ^^  ^-  ^^ 

^264.  Issnes*  proof,  and  Tarianoe. 
8m  84  Cent  Dig.  Mast  4k  8.  18  861-876. 

.  In  a  complaint  for  the  death  of  a  locomo- 
tire  engineer,  the  cause  of  action  relied  on  was 
the  defective  condition  of  the  pUot  plow  of  his 
cosine,  causing  its  derailment  by  snow  ac- 
cumulated on  the  track,  although  failure  to 
Kpd  a  snow  plow  ahead  was  alleged  as  an  in- 
cident or  remote  cause  of  damage.  Held,  that 
It  was  not  error  to  refuse  an  instruction  to 
find  for  defendant  unless  the  accident  occurred 
oy  reason  of  failure  to  send  a  snow  plow  in  ad- 
vance^ without  reference  to  the  defective  con- 
ytion  of  the  pilot  plow.— Northern  Pac.  R.  Go. 


V.  Babcock,  154  U.  &  19P,  14  S.  Gt  978,  38  L^ 
Ed.  958. 

^s»266.  Presumptions    and     burden  ^  af 
proof. 
Bee  84  Cent.  Dig.  Mast  4k  B.  8§  877-908,  968. 

The  fact  of  an  accident  to  an  employ^  rais- ' 
es  no  presumption  of  negligence  on  tne  part  of 
the  employer.    Judgment  95  P.  244,  37  G.  G.  A. 
56,  affirmed.— Patton  v.  Texas  &  P.  Ry.  Go.,  21 
S.  Gt  275,  179>  U.  S.  658,  45  L.  Ed.  361. 

The  existence  of  defects  in  the  insulation, 
which  would  render  a  street  railway  company 
liable  for  the  death  of  an  employ^  occasioned 
by  a  shock  received  in  adjusting  the  leads  con- 
necting the  motive  power  of  a  car  with  the 
overhead  current,  cannot  be  inferred  from  the 
presumption  of  the  exercise  of  doe  care  ooi  the 
part  of  the  person  killed,  although,  in  the  ab- 
sence of  a  leak  in  the  insulation,  no  shock  could 
have  been  received  unless  he  had  unnecessarily 
touched  the  uninsulated  ends  of  the  leads. 
Judgment,  24  App.  D.  G.  510,  affirmed.— Loon^ 
V.  MetrgpoUten  R.  Go.,  26  S.  Gt  303,  200  if. 
S.  480,  50  L.  Ed.  564. 

The  burden  of  proof  is  upon  a  carrier  to 
bring  itself  within  the  exception  in  favor  of 
four-wheeled  cars  which  is  made  bv  the  proviso 
in  section  6,  Automatic  Coupler  Act  March  2, 
1893,  c  196,  27  Stat.  532  [U.  S.  Gomp.  St 
1901,  p.  8175].  Judgment  (1903)  56  A.  417. 
207  JPa.  198,  reversed.— Schlemmer  v.  Buffalo, 
R.  &  P.  Ry.  Go.,  27  S.  Gt  407,  205  U.  S.  1, 
51  L.  Ed.  681. 

^=»266.   AdmlsstbiHty  of  OTldenee* 

See  84  Cent.  Dig.  Mast  4k  8.  §8  900-949. 


«=9270. 


ter. 


H esUsenee  on  pari  of 


See  84  Cent  Dig.  Mast  4  S.  91  913-927.  982. 

A  servant,  suing  for  injuries,  cannot  show 
that  his  employer  made  changes  in  the  machine 
causing  the  injury  after  the  accident  to  show 
negligence  in  the  past— Golumbia  &  P.  S.  R. 
Go.  V.  Hawthorne,  144  U.  S.  202,  12  S.  Gt  591, 
36  L.  Ed.  405,  reversing  judgment  8  Wash.  T. 
353,  19  P.  25. 

The  admission  of  testimony,  in  an  action 
to  recover  damages  for  the  death  of  a  railroad 
brakeman,  alleged  to  be  the  result  of  a  colli- 
sion with  an  overhanging  waterspout  that  such, 
spout  was  so  reconstructed  after  the  accident 
as  to  be  farther  removed  from  passing  trains, 
is  not  error,  where  the  junr  are  told  that  such 
change  had  no  other  bearing  upon  tbe  issues 
involved  than  to  test  the  correctness  of  the 
measurements  offered  in  evidence  by  the  rail- 
road company  to  show  that  the  waterspout  did 
not  constitute  danger  to  brakemen  on  passing 
trains.  Judgment  112  F.  888.  50  G.  G.  A.  591, 
affirmed.— Ghoctaw,  O.  &  O.  K.  Go.  v.  McDade, 
24  S.  Gt  24,  191  U.  S.  64,  48  L.  Ed.  96. 


—  Assumption  of  risk  by  serr* 
ant  injured. 

See  84  Cent  Dig.  Mast  4  8.  81  986..938. 

Excerpts  from  an  application  for  employ- 
ment as  a  railway  brakeman  tending  to  show 
the  applicant's  knowledge  of  the  generally  haz- 
ardous nature  of  the  employment,  and  of  the 
necessity  of  the  exercise  of  care  in  working 
in  and  about  the  instrumentalities  used  by  tUe 
railway  company,  and  his  agreement  to  acquaint 
himself  with  the  location  of  bridges  and  other 
structures  on  the  line,  are  inadmissible  in  evi- 
dence on  the  issue  whether  he  had  assumed  the 
risk,  when  subsequently  employed  as  a  switch- 
man, incident  to  the  location  of  a  scale  box  in 
dangerous  proximity  to  the  rails.  Judgment, 
122  P.  193,  59  G.  G.  A.  31,  affirmed.— Texas  & 
P.  Ry.  Go.  V.  Swearinsen,  25  S.  Gt.  164,  196 
U.  S.  51,  49  L.  Ed.  382. 
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Contributory  nesUsenee  of 
■errant  Injnred. 
See  t4  Cent  Dig.  Mast.  4k  8.  IS  939-949. 

The  jury  can  take  into  consideration  the 
statement  made  by  the  bos0  to  an  employ^  that 
it  would  be  safe  to  cross  a  railroad  bridge  on 
his  way  home  from  work,  and  that  no  engine 
would  cross  for  two  hours,  in  a  suit  by  the  em- 
ploy€  for  damages  by  being  run  over  by  an  en- 
gine while  crossing  the  bridge. — ^Northern  Pac. 
R.  Co.  V.  Amato,  144  U.  S.  465,  12  S.  Ct.  740, 
36  L.  Ed.  506. 

^s»276.  Weiffht  and  snAoienoy  of  otI- 
dence. 

See  84  Cent  Dig.  Mast  4  S.  18  950-954.  956-998. 

^=:»276.  ^—  In  general. 

See  84  Cent  Dig.  Mast.  *  8.  §f  950-962.  964.  969, 
970.  976. 

Evidence  that  a  motorman,  after  discover- 
ing a  train  approaching  on  the  same  track, 
would  have  had  ample  time  to  avoid  collision 
had  the  brake  been  adequate,  supports  finding 
that  defective  brake  was  proximate  cause  of 
the  collision.— Spokane  &  I.  E.  R  Co.  v.  Camp- 
bell 36  S.  Ct  683.  241  U.  S.  497.  60  L.  Ed. 
1125,  affirming  judgment  217  F.  518,  133  C.  C. 
A.  370. 

Evidence  held  to  sustain  special  finding  that 
train  brake  equipment  was  defective  or  out  of 
repair  thereby  causing  collision  on  failure  of 
the  brake  to  work.— Id. 

H eKlic^Boe  on  part  of  mas- 


ter. 

See  84  Cent  Dig.  Mast  ft  S.  H  954,  966-968.  960-969. 
971,  972.  977. 

A  finding  that  the  death  of  a  brakeman  in 
a  rear-end  collision  was  due  to  the  fault  of  the 
agents  of  the  railroad,  held  sustained  by  the 
evidence.— Central  Vermont  R.  Co.  ▼.  White,  35 
S.  Ct.  865.  238  U.  S.  507.  59  L.  Ed.  1433,  af- 
firming juda^ment  White  v.  Central  Vermont  R. 
06.,  89  A.  618,  87  Vt  830. 

Evidence  held  sufficient  to  sustain  finding 
that  couplers  did  not  measure  up  to  the  stand- 
ard prescribed  by  the  Safety  Appliance  Acts.— 
San  Antonio  ft  A.  P.  Ry.  Co.  v.  Wagner,  36  S. 
Ct  626,  241  U.  S.  476,  60  K  Ed.  1110.  affirm- 
ing  judgment  (Tex.  Civ.  App.)  166  S.  W.  24. 


'— -~  Ineonipetenoy  or  noKllseneo 
of  f  ellow^  servant. 

See  34  Cent  Dig.  Mast,  ft  S.  98  973-975.  978-1 


PlaintifTs  intestate,  a  car  repairer  in  de- 
fendant's employ,  was  killed  while  at  work  un- 
der a  car,  through  the  backing  against  it  of  a 
caboose  attached  to  an  ei\gine.  An  "air  ad- 
juster," who  was  watching  by  the  track,  called 
to  the  switchman,  who  was  in  charge  of  the 
movements  of  the  caboose,  when  it  was  about 
30  feet  away,  directing  him  not  to  allow  the 
coupling  to  be  made,  as  men  were  at  work  un- 
der the  car.  Held,  that  the  fact  that  the  switch- 
man made  some  reply,  not  understood  by  the 
witnesses.  Jid  not  show  that  he  heard  and  un- 
derstood the  call  of  the  car  repairer,  so  as  to 
have  been  guilty  of  negligence  in  allowing  the 
caboose  to  thereafter  strike  the  car.— Southern 
Pac.  Co.  V.  Pool,  160  U.  S.  438,  16  S.  Ct 
838,  40  L.  Ed.  485. 

Recovery  under  the  Employers*  Liability 
Act  held  supported  by  evidence  that  fellow  serv- 
ant was  negligent  in  causing  the  injury,  though 
injured  employ^  may  have  participated  in  the 
act  causing  the  injury.— Illinois  Cent  R.  Co. 
V.  Skagxs,  36  S.  Ct  249,  240  U.  S.  66,  60  L. 
Ed.  528,  affirming  judgment  Skaggs  v.  Illinois 
Cent  R.  Co.,  147  N.  W.  1135,  125  Minn.  532. 

^=:»284.   Questions   for    jnry. 

See  34  Cent  Dig.  Mast  ft  S.  19  1000-1090,  1092-1132. 

Evidence  that  railway  employ^  killed  in 
■witching  yard  was  taking  numbers  of  cars  in 


train  which  with  one  exception  were  moving  in 
interstate  commerce  held  sufficient  to  take  to 
the  jury  question  whether  he  was  engaged  in 
interstate  commerce.— Pecos  &  N.  T.  R.  Co. 
V.  Rosenbloom,  36  S.  Ct  390,  240  U.  S.  439, 
60  L.  Ed.  730,  reversing  judgment  173  S.  W. 
216. 


—  Kntnre  and  canso  of  injury. 

See  34  Cent   Dig.   Mast   ft   S.   18  1002.   1003.   1007. 
1008.  1016,  1035.  1043.  1063. 

The  place  of  an  explosion  in  a  mine,  and  its 
cause,  and  what,  if  any,  negligence  the  owner 
is  guilty  of,  are  questions  for  the  jury,  when  the 
evidence  offered  requires  their  submission  to  the 
jury.  Judgment,  Deserant  v.  Cerrillos  Coal  R. 
Co.,  55  P.  290,  9  N.  M.  495,  reversed.— Deser- 
ant V.  Cerillos  Coal  R.  Co.,  20  S.  Ct  967,  178 
U.  S.  409,  44  L.  Ed.  1127. 

The  court  properly  directs  a  verdict  for 
defendant,  and  refuses  to  leave  the  question 
of  negligence  to  the  jury,  in  an  action  by  a  lo- 
comotive fireman  for  injuries  sustained  by  the 
turning  of  a  loose  step  on  a  locomotive  while  he 
was  cleaning  it  at  the  end  of  his  trip,  wher«.* 
it  is  admitted  that  the  step,  the  rod,  and  the 
nut  were  suitable  and  in  good  condition,  that 
the  inspectors  at  both  ends  of  the  trip  were 
competent,  and  that  the  step  was  securely  fasten- 
ed at  the  beginning  of  the  trip,  while  the  fireman 
undertook  to  clean  the  engine  without  waiting 
for  the  regular  inspection,  which  would  undoubt- 
edly hate  led  to  the  discovery  and  repair  of 
the  defect.  Judgment  95  F.  244.  87  C.  C.  A. 
56,  affirmed.— Patton  v.  Texas  &  P.  R.  Co., 
21  S.  Ct.  275,  179  U.  S.  658,  45  L.  Ed.  361. 

The  question  whether  a  railroad  brakeman 
was  killed  as  a  result  of  a  collision  with  an 
overhanging  waterspout  on  a  water  tank  is  for 
the  jury,  where  there  was  evidence  that  when 
last  seen  he  was  signaling  the  engineer  from  his 
post  on  a  car  of  more  than  average  height  and 
width,  where  he  would  be  likely  to  be  struck  by 
the  spout  in  passing,  and  that  shortly  there- 
after he  was  missed  from  the  train,  his  lantern 
found  on  the  car,  and  his  bod^  discovered  about 
675  feet  beyond  the  tank,  with  injuries  which 
might  have  been  produced  by  a  collision  with  the 
obstruction.  Judgment  112  F.  888,  50  C.  C.  A. 
591,  aflBrmed.— Choctaw,  0."&  G.  R.  Co.  v.  Mc- 
Dade,  24  S.  Ct  24,  191  U.  S.  64,  48  L.  Ed.  96. 

Expert  testimony  that  proper  construction 
of  a  derrick  required  its  boom  to  be  rigged  with 
two  ropes,  or  the  mast  to  be  provided  with  a 
lever  to  control  the  swing  of  the  boom,  is  suffi- 
cient to  carry  to  the  jury  the  question  whether 
injury  to  a  workman  struck  by  the .  swinging 
bucket  of  a  derrick  not  so  equipped  was  not  at- 
tributable to  faults  of  construction  and  equip- 
ment as  well  as  to  negligent  operation  by  fellow 
servants.  Judgment  (1907)  152  F.  120,  81  C.  C. 
A.  338,  11  L.  R.  A.  (N.  S.)  684.  reversed.— 
Kreigh  v.  Westinghouse,  Church,  Kerr  &  Co.» 
29  S.  Ct.  619,  214  U.  S.  249,  53  L.  Ed.  984. 

The  question  whether  the  defect  in  a  wheel 
of  a  railway  gasoline  car  caused  a  derailment 
cannot  be  taken  from  the  jury  where  there  is 
evidence  from  which  the  jury  may  infer  that 
where  the  car  left  the  track  it  was  just  leaving 
the  curve  and  going  upon  a  tangent  at  a  speed 
of  from  8  to  12  miles  an  hour.— Gila  Valley,  G. 
&  N.  Ry.  Co.  V.  Hall,  34  S.  Ct  229,  232  U. 
S.  94,  58  L.  Ed.  521,  affirming  judgment  112  P. 
845,  13  Ariz.  270. 

^=»286.  — —  KoKliKenoo  on  part  of  nukm» 
ter. 

See  34  Cent.  Dig.  Mast  *  S.  IS  1001.  1008,  1006,  1010> 
1015.   1017-1033.   1086-1042.  1044,   1046-1060. 

The  plaintiff,  a  stevedore,  while  working  in 
the  hold  of  defendant's  steamship,  discharging 
coal,  was  struck  by  a  falling  tub  and  injured. 
His  duty  at  the  time  was  to  swing  descending 
tubs  to  the  shovelers,  and  to  attach  the  falls  to 
those  that  had  been  filled.     He  had  started  a 
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tnb  up,  and  reached  over  in  the  hatch  to  catch 
an  empty  one  coming  down,  when  the  rope  at- 
tached to  the  one  going  up  broke.  He  had  had 
instructions  to  stand  fronok  under  when  a  draught 
was  going  up,  because  the  coal  was  liable  to  fall 
from  the  tub.  At  the  time  the  defendant's  fore- 
man stevedore,  who  hired  and  could  discharge 
the  plaintiff,  was  absent,  and  the  shifting  was 
onder  the  control  of  G.,  who,  there  was  evi- 
dence tending  to  show,  "stood  in  his  shoes.** 
The  rope  which  broke  was  an  old  spliced  one, 
and  0.^8  attention  had  been  called  to  the  fact 
that  the  turns  were  coming  out  He  wet  it  with 
water  and  put  it  back,  and  went  ot£,  telling  the 
man  in  charge  of  the  fall  to  look  out  for  it.  The 
^aintiff  did  not  know  of  the  defect  in  the  rope. 
tield,  that  the  question  of  negli|;ence  on  the  part 
of  the  defendant  was  for  the  junr.— Cunard  S. 
S.  Co-  ▼.  Carey,  119  U.  S.  245,  7  S.  Ct.  1360,  30 
L.  Ed.  354. 

The  question  of  the  negligence  of  the  fore- 
man of  a  railway  bridge  gang  in  failing  to  dis- 
cover a  spike  maul  upon  or  near  the  bndge,  im- 
mediately prior  to  the  passage  of  a  train,  is 
for  the  jury,  in  an  action  to  recover  damages 
from  the  railroad  company  for  personal  injuries 
received  by  a  member  of  such  gang,  for  which 
there  is  no  other  cause  assignable  than  that  the 
train,  in  passing,  struck  the  maul  and  threw  it 
against  the  workman,  although  the  foreman 
testified  that  he  looked  for  and  did  not  discover 
any  obstruction  to  the  approaching  train,  where 
there  was  nothing  to  prevent  its  discovery  if  it 
was  there,  and  the  glance  of  the  foreman  was 
anything  more  than  a  casual  or  formal  one. 
Judgment  111  F.  777,  49  C.  0.  A.  605,  60  L. 
R.  A.  462,  affirmed.— Texas  &  P.  Ry.  Co.  v.  Car- 
lin,  23  S.  Ct  585,  189  U.  S.  354,  47  L.  Ed.  849. 

A  railway  company  cannot  be  said,  as  a 
matter  of  law,  to  have  performed  its  duty  to 
use  due  care  to  provide  a  reasonbly  safe  place 
for  the  use  of  switchmen  in  its  employ  when  it 
has  located  scales  where  the  tracks  were,  only 
the  standard  distance  apart,  leaving  space  of  less 
than  two  feet  for  the  movements  of  a  switchman 
between  the  side  of  a  freight  car  and  the  scale 
box,  when  incumbered  with  a  lantern  employed 
for  signal  pun)08es,  especially  if  the  necessity  of 
the  situation  did  not  require  the  scales  to  be  con- 
structed in  that  way.  Judgment  122  P.  193,  59 
C.  C.  A.  31,  affirmed.— Texas  &  P.  Ry.  Co. 
V.  Swearingen,  25  S.  Ct  164,  196  U.  S.  51,  49 
L.  Ed.  382. 

Evidence  tending  to  show  that  a  spur  rail- 
road track  was  not  a  safe  and  proper  structure 
•  for  the  operation  of  cars  is  sufficient  to  carry 
to  the  jury,  on  the  question  of  the  negligence  of 
the  railway  company,  an  action  to  recover  for 
the  killing  of  a  brakeman  while  riding  on  a  car 
which  plunged  over  the  end  of  the  spur  track, 
although  the  evidence  for  the  railway  company 
tended  to  show  that  the  accident  was  due  to 
the  negligence  of  a  fellow  servant  in  ordering 
the  car  to  be  detached  from  the  train  and  en- 
gine. Judgment  (Ariz.  1905)  80  P.  337.  affirm- 
ed.-Gila  Valley.  G.  &  N.  Ry.  Co.  v.  Lyon,  27 
a  Ct  145.  203  U.  S.  465,  51  L.  Ed.  276. 

Verdict  for  defendant  in  action  to  recover 
damages  from  an  employer  for  death  of  an  em- 
ploy6  by  failure  of  employer  to  provide  proper 
appliances  held  properly  directed. — Anderson 
V.  Smith,  33  S.  Ct.  176,  226  U.  S.  439,  57  li. 
Ed.  289,  affirming  judgment  35  App.  D.  C.  93. 

A  railway  engineer  held  not  as  a  matter  of 
law  to  have  been  in  the  exercise  of  due  care  while 
following  another  employ^  piloting  a  locomotive 
at  night  through  the  switches  in  the  yard  to  a 
main  track.— Norfolk  &  W.  R.  Co.  v.  Earnest, 
33  S.  Ct.  654,  229  U.  S.  114,  57  L.  Ed.  1096, 
Ann.  Gas.  1914C,  172. 

Evidence  held  insufficient  to  submit  the  ques- 
tion whether  a  master  might  be  liable  for  inju- 
ries to  a  fellow  servant  by  an  automobile  driver's 


negligence  on  the  ground  that  the  master  employ- 
ed an  incompetent  servant. — ^Brooks  v.  Central 
Sainte  Jeanne,  33  S.  Ct.  700,  228  U.  S.  688,  57 
L.  Ed.  1025. 

In  an  action  for  injuries  to  a  fireman  in  tha 
employ  of  an  interstate  carrier,  evidence  held 
sufficient  to  require  submission  to  the  jury  of  the 
question  of  the  master's  liability,  under  the  Em- 
ployers' liability  Act,  giving  a  right  of  recovery 
against  an  interstate  railway  carrier  for  the 
death  of  an  employ^  engaged  in  interstate  com- 
merce.—North  Carolina  JR.  Co.  v.  Zachary, 
34  S.  Ct  305,  232  U.  S.  248,  58  L.  Ed.  591, 
Ann.  Cas.  1914C,  159,  reversing  judgment  Zach- 
ary V.  North  Carolina  R»  Co.,  72  S.  E.  858,  156 
N.  C.  496. 

Evidence  in  action  for  injuries  to  brake* 
man  held  sufficient  to  take  to  the  jury  the  ques- 
tion as  to  whether  the  coupler  was  defective.-^ 
Mipneapolis,  St  P.  &  S.  S.  M.  R.  Co.  v.  Poppr 
lar,  35  S.  Ct.  609,  237  U.  S.  369,  59  L.  Ed.  1000, 
affirming  judgment  Popplar  v.  Minneapolis,  St. 
P.  &  S.  S.  M.  Ry.  Co.,  141  N.  W.  798,  121  Minn. 
413,  Ann.  Cas.  1914D,  383. 

Evidence,  in  action  against  railway  company 
for  death  of  switchman  in  its  yard,  held  to  re- 
quire submission  of  the  case  to  the  jury. — Sea- 
board Air  Line  Ry.  v.  Koennecke,  36  S.  Ct 
126.  239  U.  S.  352,  60  L.  Ed.  324,  affirming 
judgment  Koennecke  v.  Seaboard  Air  Line  Ry., 
85  S.  E.  374,  101  S.  C.  86. 

Submission  to  jury  of  question  whether  rail- 
road was  negligent  in  furnishing  a  high  pressure 
locomotive  with  a  lubricator  having  tubular 
glasses  held  proper  under  the  evidence.— Chicago 
&  N.  W.  Ry.  Co.  V.  Bower,  36  S.  Ct  624,  241 
U.  S.  470,  60  L.  Ed.  1107,  affirming  judgment 
Bower  v.  Chicago  &  N.  W.  R.  Co.,  148  N.  W. 
145,  96  Neb.  419. 

€=^287.  — —  InooBipetenoy  ov  nesUsenoe 
of  f  ello'w  serraat. 

See   84  Cent   Dig.  Mast.   *  S.  IS  1034.  1046,  1051. 
1052,  1064-1067. 

The  plaintiff,  a  stevedore,  while  working  in 
the  hold  of  defendant's  steamship,  discharging 
coal,  was  struck  by  a  falling  tub  and  injured. 
His  duty  at  the  time  was  to  swing  descending 
tubs  to  the  shovelers,  and  to  attach  the  falls  to 
those  that  had  been  filled.  He  had  started  a  tub 
up,  and  reached  over  in  the  hatch  to  catch 
an  empty  one  coming  down,  when  the  rope 
attached  to  tJne  one  going  up  broke.  He  had 
had  instructions  to  stand  from  under  when  a 
draught  was  going  up,  because  the  coal  was 
liable  to  fall  from  the  tub.  At  the  time  the  de- 
fendant's foreman  stevedore,  who  hired  and 
could  discharge  the  plaintiff,  was  absent,  and  the 
shifting  was  under  the  control  of  6.,  who,  there 
was  evidence  tending  to  show,  *'stood  in  his 
shoes.'*  The  rope  which  broke  was  an  old 
spliced  one;  and  G.'s  attention  had  been  called 
to  the  fact  that  the  turns  were  coming  out.  He 
wet  it  with  water,  put  it  back,  and  went  off, 
telling  the  man  in  charge  of  the  fall  to  look  out 
for  it  The  plaintiff  did  not  know  of  the  defect 
in  the  rope.  Held^  that  the  question  of  the  ex- 
tent of  the  authority  of  G.  was  for  the  jury. — 
Cunard  S.  S.  Co.  v.  Carey,  119  U.  S.  245,  7 
S.  Ct.  1360,  30  L.  Ed.  354. 

Plaintiff,  a  carpenter,  was  sent  by  his  fore- 
man to  repair  lamp  brackets  on  a  way  car  stand- 
ing in  the  yard.  He  examined  the  switches  to 
see  if  they  were  closed,  so  that  no  cars  could 
come  in,  and,  finding  that  they  were,  placed  his 
ladder  against  the  car,  and  went  to  work.  Soon 
afterwards  a  locomotive,  with  a  way  car  in 
front  of  it  pushed  in  on  this  track.  The  en- 
gineer and  fireman  were  on  board,  and  two 
switchmen  walking,  one  on  each  side.  The  fire- 
man, who  was  on  the  same  side  of  the  track  as 
the  plaintiff,  saw  him,  and  called,  "Whoa!" 
sharp  and  quick,  but  said  nothing  more.     The 
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tooomotiye  was  stopped,  and  shortly  afterwards 
the  switchman  on  the  other  side,  who  had  not 
seen  plaintiff,  signaled  the  engineer  who  was 
looking  out  on  tiie  same  side,  and  did  not  know 

Slaintiff's  >po8ition,  to  go  ahead.  The  engineer 
id  80,  ana  the  cars  he  was  approaching  were 
struck,  and  the  plaintiff  thrown  yiolently  from 
the  ladder,  and  seriously  injured.  Held,  that 
in  Iowa,  where  by  statute  the  fact  that  the  in* 
jury  to  a  servant  is  caused  by  the  negligence 
of  his  fellow  servant  will  not  bar  the  servant's 
recovery  against  the  railroad  company,  provided 
the  servant  himself  is  guilty  of  no  negligence, 
the  case  should  go  to  the  jury.—  Chicago  &  N« 
W.  Ry.  Go.  V.  McLaughlin,  U9  U.  S.  566,  7  S. 
Ot  1366»  80  L.  Ed.  477. 

^s>2SS*  — —  Assumption  of  risk  hj  serr- 
ajit  injured* 
See  84  Oat  Dig.  Mast  *  8.  ||  106S-1088. 

The  risk  of  injury  from  a  sudden  bump  or 
jerk  in  the  management  of  a  freight  train  is 
not,  as  a  matter  of  law,  assumed  by  a  brakeman 
standing,  in  obedience  to  orders,  upon  the  icy 
roof  of  a  car  in  such  train.  Judgment  112  F. 
85,  50  0.  0.  A.  106,  affirmed.— Texas  &  P.  Ry. 
Co.  T.  Behymer,  28  a  Ot  622,  189  U.  S.  468, 
47  L.  Ed.  905. 

A  railway  employ6  who  worked  only  three 
or  four  days  on  a  three-wheeled  gasoline  car  did 
not  as  a  matter  of  law  assume  the  risk  of  ac- 
cident from  a  defective  flange  on  a  wheel,  where 
there  is  no  evidence  that  he  knew  of  the  defect, 
and  it  was  not  his  duty  to  inspect  the  machine, 
and  where  the  question  whether  the  defect  ren- 
dered the  use  dangerous  was  disputed.— Gila 
VaUey,  G.  &  N.  Ry.  Oo.  v.  Hall,  84  S.  Gt 
229,  232  U.  S.  94,  58  L.  Ed.  521,  affirming 
judgment  112  P.  845, 13  Ariz.  270. 

It  is  for  the  court  to  determine  whether  a 
remark  within  hearing  distance  of  an  employ^ 
as  to  the  condition  of  an  appliance  was  actually 
heard  by  him  so  as  to  render  it  admissible  on 
the  issue  of  his  knowledge.— Id. 

Conflicting:  evidence  on  the  question  of  as- 
sumption of  risk  authorized  the  refusal  of  the 
instruction  that  the  risk  was  assumed. — ^McGov- 
em  V.  Philadelphia  &  R.  Ry.  Co.,  35  S.  Ct  127, 
235  U.  S.  389,  59  L.  Ed.  283,  reversing  judgment 
(D.  C.)  209  F.  975. 

Evidence,  )n  action  against  railway  company 
for  death  of  switchman  in  its  yard,  held  to  take 
issue  of  assumption  of  risk  to  jury. — Seaboard 
Air  Line  Ry.  T.  Koennedce,  36  S.  Ct  126,  239 
U.  S.  352,  60  Lr.  Ed.  824»  affirming  judgment 
Koennecke  v.  Seaboard  Air  Line  Ry.,  85  S« 
BL  374,  101  S.  a  86. 

It  is  not  error  for  the  trial  court  to  refuse 
to  take  the  question  of  assumption  of  risk  from 
the  jury  in  an  action  under  the  federal  Ehnploy- 
ers*  Liability  Act,  unless  the  evidence  is  clear 
and  uncontradicted.— Kanawha  &  M.  Ry.  Co. 
V.  Kerse,  86  &  Ct  174.  239  U.  &  576,  60  L. 
Ed.  448. 

The  danger  of  the  explosion  of  the  tube  of  a 
water  gauge  on  a  locomotive  held  not  so  immi- 
nent as  a  matter  of  law  as  to  import  assumption 
of  risk  by  an  experienced  engineer  of  injury 
arising  from  the  absence  of  a  guard  glass  after 
he  had  reported  the  defect  and  had  received 
a  promise  to  repair. — Seaboard  Air  Line  Ry.  v. 
Horton.  36  S.  Ct  180.  239  U.  S.  595,  60  L. 
Ed.  458,  affirming  judgment  Horton  v.  Seaboard 
Air  line  Ry.,  85  S.  E.  218,  169  N.  0.  108. 

Abandonment  bv  plaintiff  of  his  claim  under 
federal  safety  appliance  acts  in  action  based 
on  them  and  Employers*  Liability  Act,  for  inju- 
ries to  a  brakeman  working  an  automatic  coup- 
ler, did  not  withdraw  all  evidence  of  defects 
in  coupler  so  as  to  establish  as  a  matter  of  law, 
assumption  of  risk.— St.  Louis  &  S.  F.  R.  Co. 
V.  Brown,  36  S.  Ct  602,  241  U.  S.  223,  60  L. 
Ed.  966,  affirming  judgment  (OkL)  144  P.  1075. 


Coniriliatory  nesliceneo  of 
serraat  iajiired. 
See  84  Cent  Dig.  Mast  *  S.  H  lOO,  lOM,  1092-1131. 

The  plaintiff,  a  stevedore,  while  working  im 
the  hold  of  defendant's  steamship  discharging 
coal,  was  struck  by  a  falling  tub  and  injured, 
owing  to  a  defective  rope,  of  which  he  had  no 
knowledge.  His  duty  at  uie  time  was  to  swinf 
descending  tubs  to  the  shoveler  and  to  attacB 
the  falls  to  those  that  had  been  filled.  He  had 
started  a  tub  up,  and  reached  over  in  the  hat^ 
to  catch  an  empty  one  coming  down,  when  the 
rope  attached  to  the  one  going  up  broke.  He 
had  had  instructions  to  stand  nrom  under  when 
a  draft  was  going  up,  because  the  coal  was 
liable  to  fall  from  the  tub.  Held,  that  the  qnes*- 
tion  of  contributory  negligence  on  the  part  of 
the  plaintiff  was  for  the  jury.— Cunard  S.  S.  Cow 
V.  Carey.  119  U.  S.  245,  7  S.  Ct  1860,  80  I«. 
Ed.  354. 

In  an  action  by  an  employ6  against  a  rail- 
road company  for  injuries,  it  appeared  that 
these  were  caused  by  tiie  carelessness  and  reck- 
lessness of  an  engineer,  who  was  in  the  habit  of 
acting  recklessly,  to  the  danger  of  his  co-em- 
ployM;  that  the  company  knew  his  character; 
that  plaintiff  had  been  in  the  employ  of  the  comr 
pany  with  this  engineer  only  a  week.  Heid^ 
that  whether  the  failure  of  plaintiff  to  refuse  to 
work  amounted  to  negligence  was  a  Question  for 
the  jury.— Northern  Fac  R.  Co.  v.  Mares,  123 
U.  S.  710.  8  S.  Ct  321,  31  L.  Ed.  296.  affirm- 
ing judgment  Mares  v.  Northern  Pac  R.  Co^  S 
Dak.  836.  21  N.  W.  5. 

Plaintiff,  a  brakeman,  while  making  a  trip 
on  a  cold,  stormy  night,  discovered  that  a  step 
was  missing  from  a  car  between  his  post  and  the 
caboose,  and  notified  the  conductor,  who  promis- 
ed to  drop  the  car  at  a  certain  point  if  he  found 
it  did  not  contain  perishable  freight  Before 
reaching  that  point  the  train  stopped  at  a  sta- 
tion, and  plaintiff  went  back  to  tiie  caboose,  as 
was  the  custom,  to  eat  breakfast  and  warm  him- 
self. The  train  suddenly  started,  and  plaintiff 
hastily  ran  out  over  the  cars,  to  resume  his  post» 
and,  forgetting  about  the  missing  sten;  in  at- 
tempting to  let  himself  down.  felL  and  was  in- 
jured. Held,  that  the  question  of  contributory 
negligence  should  have  been  submitted  to  the 
jury,  and  the  court  erred  in  granting  a  nonsuit 
on  that  ground.— Kane  v.  Northen  Cent  R.  Co^ 
128  U.  a  91,  9  S.  Ct  16,  82  L.  Ed.  839. 

In  an  action  by  a  railroad  engineer  against 
the  company  for  personal  injuries,  defendant 
contended  that  plaintiff  was  guilty  of  contrib- 
utory  negligence,  because  he  was  running  at  a  * 
greater  rate  of  speed  than  he  had  been  instruct- 
ed to  run,  and  because  defendant's  rules  limited 
the  speed  to  a  certain  rate  before  crossing  tree- 
ties,  while  the  accident  happened  near  a  trestie, 
when  plaintiff  was  exceeding  that  rate.  Plain- 
tiff's evidence  showed  that  he  had  been  over 
the  road  but  once  before,  did  not  know  that  the 
trestle  was  near,  and  had  never  seen  or  read  the 
train  rules.  Defendant's  superintendent  testified 
that  he  knew  that  plaintiff  had  been  over  the 
road  but  once  before,  instructed  him  not  to  ex- 
ceed a  certain  rate  of  speed,  and  that  he  did  not 
know  that  plaintiff  had  ever  seen  or  read  de* 
fendant's  rules.  Held,  that  the  question  of  con- 
tributory negligence  should  have  been  submitted 
to  the  jury,  and  it  was  error  to  direct  a  verdict 
for  defendant— Dunlap  v.  Northeastern  R.  Co.« 
130  U.  S.  649,  9  S.  cTt  647,  82  L.  Ed.  106& 

In  an  action  for  personal  injuries,  while 
employed  by  defendant,  in  placing  a  belt  on  a 
pulley  attached  to  a  shaft  in  defendant's  black- 
smith shoD,  there  was  evidence  that  the  machin- 
ery was  unsafe,  and  not  such  as  was  generally 
used  in  such  shops;  that  the  only  way  of  put- 
ting the  belt  on  the  pulley  was  bv  hand,  instead 
of  by  means  of  a  loose  pulley  and  lever  or  shift- 
er, as  was  usual ;  that  plaintiff  was  unaware  of 
any  danger,  and  supposed  that,  in  putting  it  on 
so,  he  was  doing  his  duty.  There  was  evidence 
that  plaintiff  bad  been  in  its  employ  for  nearlj 
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18  months,  during  which  he  had  before  perform- 
ed the  same  duties  as  when  injured,  and  tending 
to  show  negligence  on  his  part  at  the  time  of 
the  accident.  Held^  that  the  case  was  properly 
submitted  to  the  jui^.^-Washington  &  G.  R. 
Co.  T.  McDade,  135  IT.  S.  554,  10  S.  Ct.  1044. 
34  L.  Ed.  235,  aflSrmlng  McDade  y.  Washington 
&  G.  R.  Co.,  5  Mackey,  144. 

It  is  a  question  for  the  jury  whether  or  not 
a  brakeman  used  proper  diligence  to  discoTer 
that  the  timber  on  a  car  projected  too  far^  when 
it  appeara  that  he  was  young  and  inexperienced, 
that  It  was  his  first  attempt  to  couple  a  car  with 
a  projecting  load,  and  that  he  was  required  to 
perform  the  double  duty  of  throwing  a  switch 
and  then  running  ahead  of  the  rapidly  approach- 
ing car  to  prepare  for  the  couplmg,  so  that  he 
had  no  opportunity  to  scan  it  closely.— Northern 
Pac.  R.  Co.  ▼.  Everett,  152  U.  S.  107,  14  S.  Ct 
474,  38  li.  Ed.  873. 

Plaintiff  and  other  section  hands  were  tak- 
en to  and  from  their  work  on  a  train  which  was 
under  the  control  of  a  conductor,  who  directed 
all  the  work  done  by  them.  While  the  train 
was  bringing  them  from  work,  plamtiff  was  in- 
jured in  jumK>ing  from  it  to  the  platform  of  the 
station  at  which  he  desired  to  alight.  The  train 
had  slowed  down,  and  was  running  between 
four  and  five  miles  an  hour,  and,  three  of  the 
men  having  jumped  d6wn,  plaintiff  was  told  by 
the  conductor  to  jump.  The  platform  was 
about  a  foot  below  the  car  step,  and  it  was  still 
daylight,  ffeld^  that  the  question  whether  plain- 
tiff was  n^ligent  in  jumping  was  for  the  jury.— 
Northern  Fac  R.  Co.  ▼.  Ee eland,  163  U.  S.  93, 
16  S.  Ct.  975,  41  Ii.  Ed.  82,  affirming  judgment 
66  P.  200,  5  O.  C.  A.  471. 

There  was  sufficient  evidence  to  demand  the 
submission  to  the  jury  of  the  question  of  the 
liability  of  a  railroad  oompaxiy  for  personal 
injuries  sustained  by  a  head  brakeman  of  a 
freight  train  in  attempting,  at  night,  to  jump 
upon  the  pilot  of  the  Aiglne  while  it  was  mov- 
ing very  slowly  in  a  newly  constructed  freight- 
yard,  and  to  sustain  a  verdict  in  his  favor, 
where  there  was  testimony  tending  to  show  that 
in  boarding  the  pilot  the  stirrup,  which  had 
long  been  defective,  gave  way,  throwing  his  foot 
into  one  of  the  unfilled  spaces  between  the  ties, 
from  which  he  could  not  extricate  himself  in 
time  to  prevent  injury ;  that  his  action  was  in 
the  proper  discharge  of  his  duties;  that  the 
only  company  rule  on  the  subject  warned  em- 
ployes not  to  jump  on  or  off  an  engine  running 
at  a  high  rate  of  speed ;  and  that  he  was  with- 
out knowledge  of  the  defect  in  the  stirrup  or  tiie 
condition  of  the  track  where  he  was  hurt.  Judg- 
ment 116  F.  23,  53  C.  C.  A.  497,  affirmed.— 
Choctaw,  O.  &  G.  R.  Co.  v.  Tennessee,  24  S. 
Ct.  99,  191  U.  S.  826,  48  Ii.  Ed.  20L 

Mounting  a  moving  car  by  placing  one 
foot  on  the  journal  box  and  catching  a  nand- 
rail  running  through  standards  on  the  side  of 
the  car  and  within  easy  reach  is  not*  as  a  mat- 
ter of  law,  contributory  negligence  which  will 
defeat  a  recovery  by  a  brakeman  for  an  injury 
from  the  nving  way  of  such  rall.~El  Paso  ft 
8.  W.  R.  Co.  V.  Visard,  29  S.  Ct  210,  211  U. 
S.  608.  53  L.  Ed.  34& 

Whether  an  employ^  injured  in  direct  line 
of  his  duty  by  a  swinging  bucket  of  a  derrick 
had  reason  to  expect  it  might  swing  across 
where  he  was  at  work  without  notice  or  warn- 
ing, or  whether  due  regard  for  his  own  safety 
required  a  constant  lookout  for  its  approach, 
are  questions  for  the  jury  under  proper  instruc- 
tions. Judgment  O09O7)  152  F.  120,  81  C.  C 
A  338,  11  L.  R.  A.  (N.  S.)  684,  reversed.- 
Kreigh  v.  Westinghouse,  Church,  Kerr  &  Co., 
29  8.  Ct  619,  214  U.  S.  249,  53  L.  Ed.  984. 

A  hostler's  helper  riding  in  a  cab  window 
of  an  engine  with  his  hips  protruding  somewhat 
over  the  sill  is  not,  as  a  matter  of  law,  guilty 
of  contributory   negligence   defeating   recovery 


for  his  death  by  contact  with  a  post  in  a  round- 
house within  the  five  inches  of  the  engine.--Tex- 
as  ft  P.  R.  Co.  V.  Harvey,  33  S.  Ct  518,  228 
U.  S.  319,  57  L.  Ed.  852,  affirming  judgment 
184  F.  990,  106  C.  C.  A.  668. 

A  switchman  reaching  in  to  remove  a  cou- 
pling pin  after  repeated  unsuccessful  attempts 
to  operate  the  automatic  coupler  held  not  guilty 
of  contributory  negligence  as  a  matter  of  law. 
•-Chicago,  R.  I.  ft  P.  Ry.  Co.  v.  Brown,  33  S. 
Ct  840,  229  U.  S.  317,  57  L.  Ed.  1204,  affirm- 
ing judgment  185  F.  80,  107  C.  C.  A.  300. 

An  experienced  railway  engineer  injured  by 
the  explosion  of  a  tube  in  a  water  gauge  hM 
not  chargeable  with  contributory  ne^genoe  as 
a  matter  of  law  in  continuing  to  run  the  engine 
after  he  had  reported  'the  defect  and  a  promise 
to  repair  had  been  made. — Seaboard  Air  Line 
Ry.  V.  Horton,  36  S.  Ct  180,  239  U.  S.  595.  60 
Ix  Ed.  458,  affirming  judgment  Horton  v.  Sea- 
board Air  Line  Ry.,  85  S.  E.  218, 169  N.  C.  108. 

In  action  under  Employers*  Liability  Acts 
for  death  of  railway  brakeman  who  had  gone 
to  sleep  on  the  track,  motion  to  grant  nonsuit 
held  improperly  denied,  where  the  evidence 
showed  that  everything  possible  was  done  after 
discovering  the  peril  of  the  brakeman.— South- 
em  Ry.  (5).  V.  Gray,  86  S.  Ct  558»  241  U.  a 
333,  60  L.  Ed.  1030,  reversing  judgment  Gray 
V.  Southern  R.  Co.,  83  S.  B.  849,  167  N.  O. 
433. 

Whether  the  head  brakeman  on  freight 
train  assumed  risk  of  attempt  to  board  engine 
moving  toward  him  at  a  speed  of  12  miles  an 
hour  held  for  the  jury.— Chesapeake  ft  O.  Ry. 
Co.  V.  De  Atley,  36  S.  Ct  564,  241  U.  S.  310, 
60  L.  Ed.  1016.  reversing  judgment  167  S.  W. 
933,  159  Ky.  687. 

^=:»290.  InstraetloBS* 
See  84  Cent  Dig.  Mast  A  8.  8S  118S-1146,  1148-llM. 


See  M  Gent  Dig.  Mast  A  8.   ||  USt,  UK  1U6- 
U46. 

The  only  issue  tendered  by  the  pleadings 
and  raised  on  the  trial  was  whether  tiie  frog 
was  blocked  at  the  time  of  the  accident,  and  no 
contention  was  made  that  the  railroad  company, 
having  properly  blocked  the  frog,  was  not  lia- 
ble by  reason  of  its  subse<iuent  displacement 
The  court,  in  its  instructions,  however,  said 
that,  if  e^dence  had  been  introduced  to  show 
that  the  blocking  had  been  pulled  out  of  the  frog 
at  a  time  so  near  the  injury  that  the  company 
could  not  have  been  charged  with  negligence  in 
not  finding  it  out,  then  the  company  would  not 
be  liable.  Held,  that  the  company  could  not 
claim  that  the  court  erred  in  not  further  charg- 
ing as  to  its  exemption  from  liabili^  in  case  It 
had  originally  blocked  the  frog.— Union  Pac. 
Ry.  Co.  V.  James,  163  U.  S.  486,  16  S.  Ct  1109, 
41  L.  Ed.  23a 


—  NesliCMsee  on  part  of  mas* 
ter. 

See  U  Cent  Dig.  Mast  ft  8.   88  U48-1166.  115a. 
1160. 

The  words  "as  far  as  possible,*'  in  an  in- 
struction to  the  effect  that  the  employes  of  a 
railroad  corporation  have  a  right  to  exi)ect  that 
the  corporation  will,  "as  far  as  possible,"  pro- 
vide for  their  protection,  in  moving  its  tniins» 
sufScient  machinery  in  good  order  and  condi- 
tion, and  that  it  will  exercise  reasonable  care 
and  caution  not  to  use  cars  in  its  trains  hav- 
ing defective  brakes,  held,  in  connection  with 
the  entire  charge,  to  mean  *'as  far  as  possible 
exercising  reasonable  care  and  caution,**  and 
therefore  not  to  impose  upon  a  railroad  corpo- 
ration a  higher  degree  of  care  in  selecting  and 
keeping  in  order  its  appliances  and  machinery 
than  the  law  required. — ^Baltimore  &  P.  R.  Oow 


^Phls  IHj^st  is  eomplled  on  tke  Key-Number  System.  For  eacplanatloii,  see  pace  til. 
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V.  Mackey,  167  U.  S.  72,  15  S.  Ct.  -^1,  39  L. 
Ed.  624. 

The  court  need  not  charfre  the  jury  that  an 
employer  is  bound  to  exercise  reasonable  care 
to  furnish  its  employ^  reasonably  safe  ma- 
chinery where  the  uncontradicted  facts  show 
that  it  had  not  furnished  such  a  machine,  and 
there  was  no  evidence  that  it  had  exercised  or- 
dinary  or  reasonable  care  to  do  so,  but  on  the 
contrary,  there  was  unexplained  and  uncontra- 
dicted evidence  to  show  that  it  had  not  exer- 
cised such  care.  Judgment  114  F.  458,  52  O. 
C.  A.  260,  aflSrmed.— Choctaw,  O.  &  G.  R.  Co. 
V.  Holloway,  24  S.  Ct.  102,  191  U.  S.  334,  48 
14.  Ed.  207. 

A  railroad,  sued  for  injuries  to  a  switchman 
by  a  fall  from  the  refrigerator  car  by  the  act 
of  messenger  in  charge  in'  leaving  the  door  of 
the  ice  bunker  open,  cannot  complain  of  in- 
struction that  carrier  could  not  escape  liability 
because  the  messenger  left  the  opening  uncov- 
ered but  the  jury  could  consider  the  messenger's 
control  of  the  car  in  determining  carrier's  neg- 
ligence and  plaintifiTs  contributory  negligence. — 
Texas  &  P.  R.  Co.  ▼.  Murphy,  35  S.  Oi  779, 
238  U.  S.  320,  59  L.  Ed.  1329. 


— —  laeoiiipetenoy  or  nesUs^i^o® 
of  fellow^  servant. 

See  84  Cent.  Dig.  Mast.  &  S.  (8  1167.  1161-1167. 

The  refusal  to  instruct  that  an  engineer 
and  a  section  foreman  are  both  fellow  servants 
of  a  section  hand  injured  in  attempting  to  alight 
from  a  moving  train,  and  that,  if  such  injury 
was  caused  by  the  negligence  of  either,  the  rail- 
way company  is  not  liable,  is  reversible  error, 
where  the  jurv  might  have  based  its  verdict  for 
plaintiff  on  t^e  carelessness  either  of  the  sec- 
tion foreman  or  engineer.  Judgment  (C.  C.  A. 
1907)  160  F.  452.  87  C.  C.  A.  440.  reversed.— 
Texas  &  P.  Ry.  Co.  v.  Bourman,  29  S.  Ct.  319, 
212  U.  S.  536,  53  L.  Ed.  641. 


— »  AssvmptioB  of  risk  bj  serr- 
ant   injured. 

eee  S4  Cent.  Dig.  Mast.  A  8.  88  1168-U79. 

An  instruction,  that  whether  a  hostler's 
helper  assumed  the  risk  of  being  crushed  be- 
tween the  cab  window  of  the  engine  and  a  post 
in  a  roundhouse  depended  on  whether  a  person 
of  ordinary  care  would  have  continued  in  the 
service  knowing  of  the  danger,  is  as  favorable 
to  the  railroad  as  it  could  be  under  Act  Tex. 
April  24,  1905  (Acts  29th  Le^.  c.  163),  quaU- 
fying  the  rule  of  assumed  risk  in  actions  against 
railway  companies.— Texas  &  P.  R.  Co.  v.  Har- 
vey, 33  S.  Ct.  518,  228  U.  S.  319,  57  Ix  Ed. 
852,  affirming  judgment  184  F.  990,  106  C.  C. 
A.  068. 

Instruction  that  freight  engineer  assumed 
the  risk  under  Employers'  Liability  Act  of 
shock  from  sudden  application  of  air  brakes  by 
rear  brakeman  is  properly  qualified  by  excepting 
case  of  emergency  brought  about  by  employes 
in  negligent  operation  of  train  before  brakes 
were  applied.— Louisville  &  N.  R,  Co.  ▼.  Ste- 
wart, 36  S.  Ct.  586,  241  U.  S.  261,  60  L.  Ed. 
989,  affirming  judgment  Same  v.  Stewart's 
Adm'x,  174  S.  W.  744,  163  Ky.  823. 

Requested  instruction,  in  action  under  Em- 
ployers' Liability  Act  by  head  brakeman  of  a 
''manifest  train  whose  injury  was  due  to  the 
working  of  a  train  at  both  ends  at  same  time, 
held  properly  refused  as  failing  to  define  as- 
sumption of  risk. — Chesapeake  &  O.  Ry.  Co.  ▼. 
Proffitt,  36  S.  Ct.  620,  241  U.  «.  462,  60  L.  Ed. 
1102,  affirming  judgment  218  F.  23,  134  C.  C. 
A.  37. 


— »  Oontrilratory  BOKliseBeo  of 
serrant  injured. 

See  84  Cent.  Dig.  Mast.  &  S.  99  1180-1194. 

A  car  inspector,  while  engaged  under  a  car 
in  repairing  a  bulkhead,  was  killed  by  the  mov- 
ing downgrade  of  another  car,  owing  to  a  de- 


fective brake  thereon.  Heldj  in  a  statutory  ac- 
tion for  damages,  there  being  no  evidence  to 
charge  the  decedent  with  contributory  negli- 
gence in  not  examining  the  brake  in  question, 
that  the  issue  as  to  the  defectiveness  of  the 
brake  was  necessarily  made  to  depend  upon  the 
inquiry  whether  due  care  was  taken  by  tie  rail- 
road company,  represented  by  agents  or  em- 
ploy^ other  than  decedent,  in  providing  proper 
appliances  on  its  cars;  and  therefore  it  was 
not  error  to  ignore  the  question  of  contributory 
negligence  in  the  instructions.— Baltimore  &  P. 
R.  Co.  V.  Mackey.  157  U.  S,  72,  15  S.  Ct  491, 
39  L.  Ed.  624. 

^=s>297.   Verdiot  aad  findings. 

See  84  Cent.  Dig.  Most  A  S.  88  1186-119S. 

A  master  held  not  entitled  to  judgment  on 
special  findings  in  an  action  by  a  servant  for 
personal  injuries  due  to  a  defective  appliance; 
the  finding  in  question  meaning  only  that  the 
servant  was  not  negligent  in  remaining  at  work. 
— Southwestern  Brewery  &  Ice  Co.  v.  Schmidt, 
33  S.  Ct.  68,  226  U.:  S.  162,  57  L.  Ed.  170,  af- 
firming judgment  Schmidt  y.  Southwestern 
Brewery  &  Ice  Co.,  107  P.  677,  15  N.  M.  232. 

General  verdict  for  plaintiff  in  action  by 
railroad  employ^  for  injuriesi  received  together 
with  the  special  findings  held  to  mean  that  the 
brake  equipment  was  defective  which  was  the 
proximate  cause  of  the  collision  in  which  he 
was  injured.— Spokane  &  I.  E.  R.  Co.  v.  Camp- 
bell, 36  S.  Ct  683,  241  U.  S.  497,  60  L.  Ed. 
1125,  affirming  judgment  217  F.  518,  133  C.  O. 
A.  370. 

TV.   I<IABIUnE8    FOB   Hf  JURIES    TO 
THIRD  PERSONS. 

Liability  of  carrier  for  acts  or  omissions  of  em- 
ployes resulting  in  personal  injury  to  passen- 
ger, see  Carriers,  ^s»283. 

(A)  ACTS  OR  OMISSIONS  OP  SERVANT. 

Due  process  of  law,  see  Constitutional  Law, 
>305. 


^=:»301.  Relation  of  parties. 
See  84  Cent.  Dig.  Masf.  A  S.  H  1210-1216. 

A  winchman  in  the  general  employ  of  a 
shipper  remains  the  latter's  employ^  for  the  pur- 
pose of  fixing  responsibility  for  injuries  through 
his  negligence  upon  a  longshoreman  employed 
bv  a  master  stevedore  whose  contract  with  the 
shipper  to  load  a  vessel  requires  him  to  pay 
the  latter  an  agreed  compensation  for  the  hoist- 
ing, and  who  has  no  control  over  the  movements 
of  the  winchman  except  that  the  latter's  hours 
of  labor  necessarily  conform  to  those  of  the 
longshoremen,  and  that,  in  timing  the  raising 
and  lowering,  he  obeys  the  signals  of  a  gang- 
man  representing  the  master  stevedore.  Judg- 
ment (1907)  152  F.  166,  81  C.  C.  A.  399,  af- 
firmed.— Standard  Oil  Co.  v.  Anderson,  29  S. 
Ct.  252.  212  U.  S.  215.  53  L.  Ed.  480. 

An  elevator  operator  heH  b.  servant  of  a 
building  contractor  so  as  to  render  him  liable 
for  the  servant's  negligence  in  operating  the 
car,  resulting  in  injury  to  workmen  of  a  sub- 
contractor.—George  A.  Fuller  Co.  v.  McCloskey, 
33  S.  Ct.  471,  228  U.  S.  194,  57  L.  Ed.  795. 
affirming  judgment  35  App.  D.  C.  595. 

(B)  WORK  OF  INDEPENDENT  CON- 
TRACTOR. 

^=:»316.   Oontraetors       independent       of 
principal  employer  in  general. 

See  84  Cent.  Dig.  Mast.  A  S.  1}  1242,  1248. 

Where  one  is  employed  under  what  is  termed 
a  "canvasser's  salary  and  commission  contract," 
which  reiveatedly  refers  to  his  employment  as 
"services,*'  and  requires  him  to  devote  his  "ez- 
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cla:»ivc  time  and  best  'energies  to  said  business," 
and  to  act  uncier  the  direction,  rules,  and  in- 
structions of  the  employer,  he  is  a  servant,  for 
whose  negligence  in  the  course  of  his  employ- 
meat  the  employer  is  responsible,  though  the 
contract  binds  him  not  to  use  his  employer's 
name  "in  any  manner  whereby  the  public,  or 
any  individual,  may  be  led  to  believe"  the  em- 

Sloyer  ''responsible  for  his  actions."— Singer 
Hg.  Co.  V.  Rahn,  132  U.  S.  518,  10  S.  Ct.  175, 
33  L.  Ed.  440.  affirming  (0.  C)  Rahn  t.  Singer 
Mfg.  Co.,  26  F.  912. 

^=»318«   Control  or  Interferenee  of  em- 
plojer. 

See  S4  Cent  Dig.  Maat.  A  8.  89  1267,  1258. 

Defendants  contracted  to  furnish  all  mate- 
rials for  the  construction  of  the  piers  for  a  rail- 
road bridge  across  a  certain  river,  the  materials 
to  be  subject  to  the  inspection  and  approval  of 
the  engineer  of  the  railroad  company,  and  to 
construct  the  piers  according  to  certain  plans 
and  specifications  under  the  continuing  inspection 
and  subject  to  the  approval  of  the  engineer. 
Held,  that  defendants  were  independent  contrac- 
tors, and  as  such  they  and  not  tiie  railroad  com- 
pany v^ere  liable  for  injuries  to  third  persons, 
resulting  from  their  negligence  in  the  perform- 
ance of  the  V7ork.— Casement  v.  Brown,  148  U.  S. 
615, 13  S.  Ct.  672,  37  L.  Ed.  582. 

A  general  contractor,  building  a  party  wall 
under  the  direction  of  an  agent  of  the  adjoining 
owner,  is  not  an  independent  contractor,  for 
whose  negligence  the  owner  would  not  be  respon- 
sible.—Weinman  V.  De  Palma,  34  S.  Ct.  370, 
232  U.  S.  571,  58  L.  Ed.  733,  affirming  judg- 
ment Di  Palma  v.  Weinman,  121  P.  38,  16  N. 
M.  302. 

d=>319.   Neeessary     or     natvral     eoBse- 
qvenees  of  work. 

See  U  Cent.   Dig.   Mast.  Jb   S.   99  1259,   1260. 

The  doctrine  which  relieves  the  owner  from 
liability  for  negligence  of  an  independent  con- 
tractor does  not  apply  where  the  work  of  the 
contractor  amounts  to  a  nuisance  or  unnecessa- 
rily injures  the  property  of  a  third  person. — 
Weinman  v.  De  Palma,  34  S.  Ct  370,  232  U. 
S.  571,  58  L.  Ed.  733,  affirming  judgment  Di 
Palma  v.  Weinman,  121  P.  38,  16  N.  M.  302. 

(O  ACTIONS. 
Exemplary  damages,  see  Damages,  ^=:»02. 
^=»331.  Bamases. 


See  24    Cent.    Dig.    Mast.    Jb   S.   f  1273. 

A  master  is  liable  in  exemplary  damages  for 
the  misconduct  of  his  servant,  when  the  servant 
is  acting  in  the  execution  of  an  unlawful  pur- 
pose when  the 'injury  was  committed,  which 
purpose  was  sanctioned  by  the  master.— Denver 
A  R,  G.  R.  Co.  V.  Harris,  122  U.  S.  597,  7  S.  Ct. 
1286,  30  L.  Ed.  1146. 

V.  INTEBFEBENCE  WITH  THE  RE- 
LATIOK  BY  THIBD  PEB80N8. 

Siee  U  Cent.  Dig.  Mast.  &  8.  99  1281-1289. 

Restraining  boycotts  and  other  combinations,  see 
Injunction,  ^=:»101. 


VI.   WOBKMEN'8     COMPENSATION 

A0T8. 

(A)  NATURE  AND  GROUNDS  OP  MAS- 
TER'S LIABILITY. 

(&=>347.   Oonatitntionality  of  statutes. 

Laws  Wash.  1911,  c.  74,  construed  as  taking 
away  under  Rem.  &  Bal.  Code,  §§  183,  194,  the 
right  to  maintain  action  for  wrongful  death  of 
an  employ^,  held  not  unconstitutional. — North- 
ern Pac.  Ry.  Co.  v.  Meese,  36  S.  Ct.  223,  239 
U  S.  614,  60  L.  Ed.  467,  reversing  judgment 
Meese  v.  Northern  Pac.  Ry.  Co.,  211  F.  254, 
127  a  0.  A*  622. 

(B)  COMPENSATION, 
(Q  PROCEEDINGS. 

MASTERS  IN  CHANCERY. 

See  Equity,  «=»401-410. 

MASTERS  OF  VESSELS. 

See  Shipping,  <9ss»60-71. 

MASTER'S  REPORT. 

See  ESquity,  ^ss»358. 

MATERIALITY. 

Alteration  of  written  instrument,  see  Alteration 

of  Instruments,  ^s9l-8. 
Evidence,  see  Evidence,  ^=»147. 
Testimony  as  element  of  perjury,  see  Perjury, 

^ss^ll 

MATERIALMEN. 

Public  works,  see  United ,  States,  ^=967. 

MATERIALS. 

Liens  on  real  property  for  materials  furnished, 
see  Mechanics'  Liens. 

MATURITY. 

See  Bills  and  Note*,  «s>129. 

MAXIMS. 

See  BioitT,  «=»66-66. 

MAYHEM. 

[No  paragraphs  or  references  in  this  Digest.  But 
see  84  Cent  Dig.  Mayhem.] 

MEANDER  LINES. 

See  Boundaries,  ^s»3,  18. 

MEASURE  OF  DAMAGES. 

See  Damages,  «=»95-123,  216. 

MEAT. 

See  Food,  ^=»3. 

Inspection  ds  regulation  of  commerce,  see  Com- 
merce, ^=>50. 

Privileges  and  immunities  of  citizens,  see  Con- 
stitutional Law,  ^=»207. 


Tkls  IMc^st  la  eompiled  on  the  Ke j-Nnmber  System.   For  eacplanatloB,  see  pace  iii. 


MECHANICS'   LIENS. 

Scope-Note. 

[INCLUDES  statutory  liens  on  specific  real  property  as  security  for  the  price  or  ralut 
of  work  performed  or  materials  furnished  for  the  erection,  improvement,  or  repair  of  build- 
ings or  other  structures  on  the  property ;  nature  and  grounds  of  such  Hens ;  what  property 
may  be  subjected  to  such  liens,  and  by  whom  and  for  what  purposes  property  may  be  sub- 
jected theret6 ;  who  may  be  entitled  to  the  benefit  of  such  liens ;  proceedings  to  acquire 
and  perfect  such  liens,  and  waiver,  discharge,  or  extinguishment  thereof;  bonds,  etc,  .to 
secure  against  such  liens;   priorities  of  such  liens;   and  enforcement  of  mechanics'  liens. 

[For  related  matters  under  other  topics,  see  cross -references  after  analysisJ 

Analysis. 

L  Nature,  Grounds,  and  Subject-Matter  in  GeneraL 

^=:»5.  Construction  of  li^n  laws  in  general. 
7.  Effect  of  change  or  repeal  of  lien  laws. 

II.  Right  to  Lien. 

(A)  Nature  op  Improvement. 

[No  paragraphs  or  references  In  this  Digest  ^  But  see  84  Gent.  Dl€» 
Mech.  Liens,  {  23-39.] 

(B)  Services  Rendered  and  Materials  Furnished. 

[No  paragraphs  or  references  In  this  Digest.     But  see  84  Cent.  Dig; 
Mech.  Liens,  89  40-59.] 

(C)  Agreement  or  Consent  op  Owner. 

«=>56.  Ownership  or  possession  of  land. 

67. In  general. 

.  69.  Authority  to  contract  or  consent. 
72.  Agent  or  other  representative. 

(D)  Persons  Entitled  in  Gener:al. 

«=s>85.  Contractors. 

93. Performance  of  contract. 

(E)  Subcontractors,  and  Contractors'  Workmen  and  MATERiAtr 

MEN. 

[No  paragraphs  or  references  In  this  Digest     But  see  84  Cent.  Dl^. 
Mech.  Liens,  89  126-159.] 

III.  Proceedings  to  Perfect. 

^s»  133.  Form  and  contents  of  claim  or  statement. 

136.  Description  of  property. 

137.  Ownership  or  possession  of  property. 

142.  Statement  as  to  terms  of  contract. 

148.  Statement  as  to  credits  and  offsets. 

157.  Effect  of  errors  or  defects  in  claim  or  statement 

IV.  Operation  and  Effect. 

(A)  Amount  and  Extent  o^  Lien. 

[No  paragraphs  or  references  In  this  Digest     But  see  34  Gent  Dls, 
Mech.  Liens,  H  280-806.] 

(B)  Property,  Estates,  and  Rights  Aefected. 

«=s>181.  Extent  of  land  affected. 
182.  In  general. 

(C)  Priority. 

V.  Assignment  of  Lien  or  Claim. 

^=9  206.  Rights  and  liabilities  of  parties. 

VI.  Waiver,  Discharge,  Release,  and  Satisfaction. 

(A)  Waimsr  01^  Right  to  Lien. 

210.  Extension  of  time  for  payment 
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yi.  Waiver,  Discharge,  Release,  and  Satisfaction— Continued 
(B)  Bond  or  Deposit  to  Prevent  or  Discharge  Lien. 

[No  paragraphs  or  references  In  ttds  Digest     But  see  84  Cent.  Dig. 
Mech.  Liens,  H  404r-411.] 

(Q  Extinguishment,  Release,  or  Payment. 

[No  paragraphs  or  references  In  this  Digest     But  see  84  Cent  Dig. 
Mech.  Liens,  Si  412-426.] 

VII.  Enforcement. 

VIII.  Indemnity  Against  Liens. 

[No  paragraphs  or  references  in  this  Digest    But  see  84  Gent  Dig. 
Mech.  liens.  Si  666^669.] 


Cross-References. 


Gomtroction  of  telegraph  lines,  see  Telegraphs 

and  Telephones,  ^=»17. 
Constmction  of  vessel  for  United  States,  see 

United  States,  ^s»67. 


Creation  of  lien  as  denying  due  process  of  law, 

see  Confititutional  Law,  ^s»300. 
Liens  for  construction   and  repair  of  vessels, 

see  Maritime  liens. 


I.  HATUBB,  OBOUIIDS,  AUD  SUB- 
JECT-MATTER IN  OENERAIi. 


Denial  of  liberty  to  contract,  see  Ckmstitational 
Law,  «s»89. 

^=>6.  OoBstrvotion  of  lien  laws  la  sen- 


Bm  84  Cent.  Dig.  Mech.  Ufina,  81  •»  S. 

A  mechanic's  lien  is  of  statutory  creation, 
and  can  be  maintained  only  by  a  substantial  ob- 
serrance  of,  and  compliance  with,  the  require- 
ments it  the  statute.— Springer  Land  As8*n  v. 
Ford,  18  S.  Ot  170,  168  U.  S.  513,  42  L.  Ed. 
562. 

e»7.  Eif eet  irf  eliaiise  «>  repeal  of  Uaiii 
laws. 
8m  M  Cent  Dig.  M«ch.  Uens.  H  9.  1A> 

Act  Utah  Maich  12,  1890,  in  terms  repeal- 
ing the  previous  act  in  regard  to  mechanics*  Eens, 
bnt  covering  the  same  subject,  and  containing 
many  identical  provisions,  is  to  be  construed  as 
a  eontinoation  of  the  earlier  act  with  modifica- 
'tions;  and  hence  a  provision  Uierein  enlarging 
the  time  in  wluch  to  foreclose  a  lien  Is  properly 
applicable  in  favor  of  a  lienor  who  at  the  time 
of  the  passage  of  the  act  had  only  entered  upon 
the  execution  of  his  contract  and  had  not  yet 
oompleted  his  work  under  it— Bear  Lake  &  Riv- 
er Waterworks  &  Irrigation  Co.  v.  Garland,  17 
8.  Ct  7,  164  U.  S.  1,  41  L.  Ed.  827. 

Act  Utah  March  12,  1890,  repealing  the 
mechanics'  lien  law,  and  enlarging  the  time  for 
■oing  to  foreclose  sudi  liens,  did  not  "affect  any 
right  or  remedy'*  provided  for  in  the  old  act,  in 
vidation  of  a  provision  of  the  new,  in  a  case  in 
which  the  time  for  filing  a  statement  of  claim 
did  not  arrive  before  the  repeal— Id. 

n.  BIGHT  TO  XJEK. 

(A)  NATURE  OF  IMPROVEMENT. 

[No  paragraphs  or  references  in  this  Digest    Bnt 
i«e  84  Cent.  Dig.  Mech.  Liens,  89  23-S9.] 


(B)  SERVICES  RENDERED  AND  MATE- 
RIALS FURNISHED. 

[No  paragraphs  or  references  in  this  Digest    Bnt 
we  34  Cent  Dig.  Mech.  Liens,  99  40-69.] 


(C)  AGREEMENT  OR  CONSENT  OF 

OWNER. 

^s»56.   Ownersl&ip  or  possession  of  land* 

See  U  Cent  Dig.  Mech.  Liens,  H  64-71. 


laa  KeaeraL 


See  M  Cent  Dig.  Mech. 
Cent.  Dig.  Waters,  9  310. 


Liflos,  99  M-71.   74;    48 


One  who  takes  possession  of  public  land  un- 
der Rev.  St  S§  2339,  2840,  for  the  purpose  of 
constructing  a  ditch  thereon,  is  an  "owner/* 
within  the  meaning  of  Act  Utah  March  12, 1890, 
giving  a  lien  to  one  doing  work  by  contract  with 
the  *  owner*^  of  any  land,  and  providing  that 
"any  person  having  an  assignable,  transferable, 
or  conveyable  interest  or  claim  in  or  to  any  land, 
building,  structure,  or  other  property  mentionea 
in  this  act  shall  be  deemed  an  owner."  Garland 
V.  Bear  Lake  &  River  Waterworks  &  Irrigation 
Co.,  34  P.  368,  9  Utah,  360,  affirmed.— Bear  Lake 
&  River  Waterworks  &  Irrigation  Co.  V.  Gar- 
land, 17  S.  Ct  7, 164  U.  S.  1,  41  L.  Ed.  327. 

^=:>69«  Autliorlty  to  oomtrftot  or  ooaaoAt* 

See  S4  Cent   Dig.  Mech.   Liens.  99  M-86. 


^-—  Asent   or   other   representa- 
tive. 

See  S4   Cent   Dig.   Meoh.    Idens,  .9   M. 

One  who  fumishee  materials  and  labor  for 
the  erection  of  structures  on  the  property  of  a 
mining  corporation,  pursuant  to  a  contract  made 
in  the  company'a  name  by  its  authorized  .agent 
is  entitled'  to  a  mechanic's  lien,  notwithstanding 
the  existence  of  an  agreement  not  known  to  him, 
whereby  the  agent  was  to  have  possession  of  the 
property,  and  make  the  improvements  on  his 
own  sole  credit — Mammoth  Min.  Co.  v.  Salt 
Lake  Foundry  &  Mach.  Co.,  151  U.  S.  447,  14 
S.  Ct  384,  38  L.  Ed.  229,  affirming  decree  Salt 
Lake  Foundry  &  Machine  Co.  v.  Mammoth  Min. 
Co.,  6  Utah,  351,  23  P.  760. 

(D)  PERSONS  ENTITLED  IN  GENERAU 


CoBtraotors. 

See  84  Cent  Dig.  Mech.  Liens,  99  117-126. 

^s»93.  — »  PerformaBoe  of  ooatraot. 

See  34  Cent  Dig.  Mech.  Liens,  9  124. 

The  contract  under  which  work  was  done  for 
which  a  mechanic's  lien  was  claimed  provided 
that  the  amunt  due  the  contractor  under  the 
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final  estimate  should  only  be  payable  on  sat- 
isfactory showing  that  the  work  was  "  free  from 
all  danger  of  liens  or  claims  of  any  kind,  through 
failure  on  his  part  to  liquidate  his  just  indebted- 
ness as  connected  with  this  work.*'  Part  of  the 
work  was  let  to  subcontractors  under  contracts 
declaring  that  the  amounts  due  them  were  not  to 
"be  demanded  or  paid  in  advance  of  the  payment 
of  the  regular  estimate."  Held,  that  the  fail- 
ure of  the  contractor  to  pay  his  subcontractors, 
because  of  the  failure  of  the  property  owners 
to  pay  him  the  amount  of  the  regular  estimates, 
did  not  render  the  land  liable  to  an^  lien  or  claim 
through  his  failure  "to  liquidate  his  just  indebt- 
edness," and  the  fact  tiiat  the  subcontractors  had 
not  been  paid  did  not  prevent  him  from  obtain- 
ing a  valid  lien.  Judgment,  Ford  y.  Springer 
Land  Ass'n,  41  P.  641,  8  N.  M.  37.  affirmed.— 
Springer  Land  Ass*n  v.  Ford,  18  S.  Gt«  170,  168 
UT  S.  513,  42  L.  Ed.  562. 

(B)  SUBCONTRACrrORS,   AND   CONTRAC- 
TORS*  WORKMEN  AND 
MATERIALMEN. 

[No  paragrmpbs  or  references  in  this  Digest.    But 
see  84  Cent.  Dig.  Mech.  Uens,  9S  126-159.] 

m.  PRO0EEDIKO8  TO  PERFECT. 

^=:>133.  Form  and  oontents  of  olaim  or 
statement.  ' 

See  34  Cent  Dig.  Mech.  Liens,  99  206-259. 

^=s>136.  — »-  Desoription  of  property. 

See   34    Cent.    Dig.   Mech.    Llens»    99    213-224;     48 
Cent.   Dig.   Waters,   9    810. 

A  descriptioii  of  land,  in  the  notice  of  lien, 
by  sections  and  townships,  is  sufficient,  even  if 
the  amount  of  land  which  such  sections,  if  full, 
would  contain,  exceeds  the  number  of  acres  stat- 
ed, as  a  township  does  not  necessarily  contain 
the  full  amount  of  640  acres  in  each  one  of  its 
36  sections.  Judgment,  Ford  v.  Springer  Land 
Ass'n,  41  P.  541,  8  N.  M.  37,  affirmed.— Springer 
Land  Ass*n  v.  Ford,  18  S.  Ct.  170,  168  U.  ». 
513,  42  L.  Ed.  562. 


— ~  Ownersliip  or  poisoMion  of 
property. 
See  84  Cent.  Dig.  Mech.  Liens,  99  225-283. 

Under  a  statute  requiring  a  notice  of  lien 
to  state  the  name  of  the  "owner  or  reputed  own- 
er, known"  (Comp.  Laws  N.  M.  1884,  §  1524), 
a  notice  which  states  that  certain  corporations 
and  others  are  **the  owners  or  reputed  owners" 
of  the  property  is  sufficient.  Judgment,  Ford  v. 
Springer  Land  Ass'n,  41  P.  541,  8  N.  M.  37,  af- 
firmed.—Springer  Land  Ass'n  v.  Ford,  18  S.  Ct. 
170,  168  U.  S.  513,  42  L.  Ed.  562. 

^=:»142.  — —  Statement    as   to   terms    of 
oontract. 

See  84   Cent.    Dig.    Mech.   Liens,   9   289. 

Under  a  statute  requiring  the  claim  of  lien 
to  state  the  lienor's  demand,  after  "deducting  all 
just  credits  and  offsets,"  and  to  contain  "a  state- 
ment of  the  terms,  time  given,  and  conditions  of 
his  contract"  (Comp.  Laws  N.  M.  1884,  {  1524), 
it  is  sufficient  to  claim  a  specific  sum  as  "the 
balance  due  and  owing,  *  ^  *  after  deduct- 
ing all  just  credits  and  offsets,  for  excavating 
and  embankments  done  and  performed  by  him 
under  a  certain  contract,"  which  is  annexed  to, 
and  made  part  of,  the  claim.  Judgment,  Ford 
V.  Springer  Land  Ass'n,  41  P.  541,  8  N.  M.  37, 
affirmed. — Springer  Land  Ass'n  v.  Ford«  18  S. 
Ct  170, 168  U.  S.  513,  42  L.  Ed.  562. 


him,  at  a  fixed  price,  as  part  payment  for  the 
work,  provided  his  employer  secures  a  sufficient 
deed  from  the  owner  to  himself,  a  subsequent 
mechanic's  lien  filed  by  such  contractor  is  not 
invalid  for  failure  to  credit  the  price  of  such  land 
on  the  amount  of  his  claim,  where  it  does  not 
appear  that  there  was  ever  any  tender  of  the 
deed,  or  any  showing  of  readiness  or  willingness 
to  deliver  it.  Judgment,  Ford  v.  Springer  Land 
Ass'n,  41  P.  541,  8  N.  M.  37,  affirmed.— Springer 
Land  Ass'n,  v.  Ford,  18  S.  Ct  170,  168  U.  S. 
513,  42  L.  Ed.  562. 

^s>157.  Effeet    of  errors    or   defects    in 
olaim    or    statement. 

See  84  Cent  Dig.  Meeh.  Liens,  88  268-274. 

As  between  the  parties,  the  fact  that  a  lien 
is  claimed  for  a  greater  sum  than  is  actually 
owing,  or  is  actually  covered  by  the  lien,  does 
not  vitiate  the  claim  of  lien. — Springer  Land 
Ass'n  V.  Ford,  18  S.  Ct  170,  168  TJ.  S.  513,  42 
L.  Ed.  562. 


IV.   OPEBATIOK  AND  EFFECT. 

(A)  AMOUNT  AND  EXTENT  OF  LIEN. 

[No  paragraphs  or  references  in  this  Digest    But 
see  34  Cent  Dig.  Mech.  Liens,  88  280-308.] 

(B)  PROPERTY,  ESTATES,  AND  RIGHTS 

AFFECTED. 

^=:»181.   Extent  of  land  affected. 

See  84  Cent  Dig.  Mech.  Liens,  89  810-822. 


— »  Statement  aa  to  oredits  and 
offsets. 

See   84   Cent    Dig.   Mech.    Liens,    8   264. 

Where  a  contractor  constructing  an  irriga- 
tion ditch  agrees  to  select  a  tract  of  land  out  of 
those  to  be  benefited,  which  is  to  be  credited  to 


— «-  In  K^neraL 

See  84  Cent  Dig.  Mech.  Liens,  88  810-814;   48  Cent 
Dig.  Waters.  8  310. 

Defendant,  in  a  contract  for  improvements, 
agreed  to  give  plaintiff,  at  the  latter's  option, 
either  a  mortgage  or  a  mechanic's  lien  on  the  20 
acres  of  land  on  which  the  improvements  were 
placed.  Plaintiff,  having  at  the  proper  time  filed 
in  the  probate  court  a  statement  for  a  lion,  as 
requirea  by  the  Alabama  statute,  filed  a  bill  to 
foreclose  the  same,  attaching  thereto  the  state- 
ment which  described  the  land  as  "contigous  to*' 
the  city  of  Sheffield.  A  foreclosure  decree  having 
been  entered  by  default,  defendant  sought  to 
have  it  set  aside  on  the  ground  that  under  the 
Alabama  statute  the  lien  was  limited  to  one  acre, 
unless  the  land  was  situated  within  the  limits 
of  a  city  or  town ;  that  the  bill  did  not  show  the 
property  to  be  within  such  city  or  town,  and  did 
not  describe  any  particular  acre  to  which  the 
decree  could  attach.  Held,  that  this  ground  was 
untenable,  slH  it  was  competent  for  the  parties 
to  extend  by  contract  the  area  of  the  lien,  and 
as  the  bill  did  not  afiirmatively  show  that  the 
land  was  not  within  a  city  or  town. — Sheffield 
Furnace  Co.  v.  Witherow,  149  U.  S.  574,  13  S. 
Ct  936,  37  L.  Ed.  853, 

Under  a  statute  giving  a  lien,  for  labor  and 
materials  used  in  the  construction  of  ditches,  not 
only  on  the  ditch  and  the  land  through  which  it 
is  constructed,  but  on  so  much  of  the  land  about 
the  improvement  as  might  be  required  for  its 
use,  "to  be  determined  by  the  court  on  rendering 
judgment  (Comp.  Laws  N.  M.  1884,  §§  1520. 
1522),  a  lien  may  be  obtained,  not  only  upon  the 
ditch  and  the  land  through  which  it  runs,  but 
also  upon  the  tract  of  land  for  whose  irrigation 
the  ditch  was  constructed.  Judgment,  Ford  v. 
Springer  Land  Ass'n,  41  P.  641,  8  N.  M.  37,  af- 
firmed.—Springer  Land  Ass'n  v.  Ford,  18  S.  Ct 
170,  168  U.  S.  513,  42  L.  Ed.  562. 

(C)  PRIORITY. 

See  34  Cent.  Dig.  Mech.  Liens,  88  336-374. 

Priority  of  mortgage,  see  Mortgages, 
163. 
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T.  ASSIGlOffEKT  OF  I.IEK  OB  CLAIM. 

d=»206.  Blsbts  and  Uabilitles  of  parties. 

See  84  Cent   Dig.   Mech.   Liens,   S  880. 

Neither  the  exact  amount  of  the  judgment 
which  should  be  recovered  nor  the  status  of  a 
mechanic's  lien  was  guaranteed  by  an  agreement 
between  a  lienor  and  a  mortgagee  under  which 
the  latter  was  to  buy  the  claim  and  pay  therefor 
a  specified  sum,  on  receiving  an  assignment  of 
the  judgment. — ^Bank  of  Arizona  v.  Thomas 
Haverty  Co.,  34  S.  Ct  235,  232  U.  S.  106,  58 
L.  Ed.  526,  affirming  judgment  U5  P.  73,  13 
Aria.  418. 


VI.  WAimSB,  DISCHARGE, 

ANB  SATISFACTION. 

(A)  WAIVER  OF  RIGHT  TO  LIEN. 

Waiver  of  right  to  lien  for  construction  of  tele- 
graph iine,  see  Telegraphs  and  Telephones, 


^=»210.  Extension  of  time  for  paymont. 

See  M   Cent.   Dig.   Mech.   Itiens,   8   S84. 

Bjr  a  contract  for  the  construction  of  a  mill, 
the  price  was  payable  in  installments,  for  some 
of  which  notes  were  to  be  given,  secured  on  real 
estate,  to  become  due  after  the  time  within 
which,  under  the  statute  providing  for  mechanics* 
liens  an  action  to  enforce  such  a  lien  must  be 
commenced;  but  the  owner  of  the  building  did 
not  give  the  notes  as  agreed.  HM,  that  the 
contractor's  right  to  a  lien  was  not  waived,  and 
might  be  enforced  after  the  breach  of  the  agree- 
ment on  the  part  of  the  owner. — Van  Stone  v. 
StillweU  &  Bierce  Mfg.  Co.,  142  U.  S.  128,  12 
S.  Ct  181,  36  L.  Ed.  961. 

(B)  BOND  OR  DEPOSIT  TO  PREVENT  OR 
DISCHARGE  LIEN. 

[No  paragraphs  or  references  In  this  Digest.    Bat 
see  34  Cent.  Dig.  Mech.  Liens,  8S  404-411.] 

(Q  EXTINGUISHMENT,  RELEASE.  OR 

PAYMENT. 

[No  paragraphs  or  references  in  this  Digest.    Bat 
■ee  84  Cent.  Dig.  Mech.  Ldens,  88  412-426.] 

Vn.  EKFOBCEMENT. 

See  34  Cent.  Dig.  Mech.  Liens,  (8  427-654. 

Practice  in  federal  courts,  see  Courts,  ^=»335. 
Review  of  rulings,  see  Appeal  and  Error,  ^s» 

728,  ©74. 
Vacation  of  decree  pro  confesso,  see  Equity, 

«=»419. 

Vm.  INDEBfKITT  AGAINST  UENS. 

[No  paragrapbB  or  references  in  this  Digest.    But 
see  84  Cent.  Dig.  Mech.  Liens,  86  666-659.] 

MEDICAL  EXPERTS. 

See  Bvidence,  «=>537,  547-666. 

MEDICAL  JURISPRUDENCE 

See  Physicians  and  Surgeons. 

MEDICAL  TREATMENT. 

See  Seamen,  ^=»11. 

MEDICINES. 


MEDIUM  OF  PAYMENT. 


See— 
Payment,  ^s»&-8(X 
Taxation,  «=s>527. 


MEETINGS. 


See^ 
Parliamentarr  Law. 
Towns,    ^=s>17-24. 


MEMORANDA. 


See— 
IMdence,  «=s>356,  410. 
Witnesses,  ^=s>252-265. 

MENTAL  CAPACITY. 

See- 
Criminal  Law,  ^=>461m 
Insane  Persons. 
Wills,  «=>51-63. 

MENTAL  SUFFERING. 

See  Damages,  ^=5>47-60. 

MERCANTILE  AGENCIES. 

Bse  84  Cent.  Dig.  Merc.  Ag. 

Commerce,   license   regulations  affecting  inter- 
state commerce,  see  Commerce,  ^s»6Q. 


Customs  Duties,  ^=:»24. 
Druggists. 


MERCHANT  APPRAISERS. 

See  Customs  Duties,  ^s»59. 

MERCHANTS. 

Exclusion  of  Chinese  merchants,  see  Aliens, 

25,  27,  28. 
License  tax,  equal  protection  of  laws,  see  Con 

stitutional  Law,  <8=»280. 

MERCHANT  VESSELS. 

Prizes,  see  War,.  ^s»13. 

MERGER. 

See—  » 

Conspiracy,  ^=»37. 
Corporations,  ^=s>582"601« 
Judgment,  ^=s>541-632. 
Mortgages,  ^=:»295. 

MESNE  PROFITS. 

See  Ejectment,  «=»127,  128. 

MESSAGES. 

See  Telegraphs  and  Telephones, 

METALS. 

See  Customs  Duties,  ^=s>26. 

MEXICAN  GRANTS. 

I  See  Public  Lands,  «=5>197-224, 


THis  Digest  is  compiled  on  the  Key-Number  System.   For  explanation,  see  page  iii. 


MILEAGE 
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MILEAGE. 

See- 
Army  and  Navy,  ^=»13. 
District  and  Prosecuting  Attorneys, 
Elections,  ^=s>5a. 
United  States  Marshals,  ^s»19. 


MILEAGE  BOOKS. 

See  Carriers,  ^=:»254. 

MILITARY  ASSOCIATIONS. 

Denial  of  privileges  of  citizens,  see  Constitu- 
tional Law,  ^=s>206. 


MILITARY  COURTS. 

See  Army  and  Navy,  ^s»42-49. 


MILITARY  GOVERNOR. 

See  War,  «=s>31. 

MILITARY  LAW. 

See- 
Army  and  Navy. 
Militia. 
War. 

Due  process  of  law,  see  Constitutional  Law, 
318. 

MILITARY  RESERVATIONS. 

Adverse  possession,  see  Adverse  Possession, 

25. 
Documentary  evidence  of  juridiction  of  offense 

on   military   reservation,   see  Criminal  Law, 

<0s3>564. 
Jurisdiction  of  United  States,  see  United  States, 


Reserving  land  for  military  reservation  as  po- 
litical question.  Me  Constitutional  Law, 
68. 


MILITIA. 

Scope-Note, 

[INCLUDES  soldien  enrolled  by  authority  of  the  state  for  discipUne  and  for  servioB 
in  emergencies;  constitutional  and  statutory  provisions  relating  to  such  bodies;  liability 
to  service  in  the  militia  and  exemptions  therefrom ;  enrollment,  organization,  and  discipline 
of  the  militia ;  rights,  powers,  duties,  and  liabilities  of  its  officers  and  other  members ;  con- 
trol and  employment  of  the  militia  in  actual  service ;  and  offenses  against  laws  govemln< 
the  militia,  and  courts-martial  and  other  military  courts  administering  such  laws. 


^s»S«  OoBJititvtIoB*!  and  atatntory  pro- 
▼ialoiLS. 
See  M  Gent.  Dig.  Militia.  |  S. 

Military  Code  (Act  May  28w  1879),  art  11, 
§S  5,  6^  forbidding  unauthorized  bodies  of  men 


to  associate  tiiemselves  together  as  a  military 
company,  or  to  drill  or  parade  with  arms  in  any 
city  or  town,  are  viUid  police  regulations.-^ 
Presser  v.  State  of  Illinois,  116  U.  S.  252,  0  SL 
Ct.  580,  29  L.  Ed.  615. 


MILK. 

See  Food. 

Regulating  sales,  due  process  of  law,  see  Con- 
stitutional Law,  ^s»278. 


MILK  DEALERS. 

tio 


BSqual  protection  of  laws,  see  Constiljational 
Law, 


MINE  INSPECTORS. 

See  Master  and  Servant,  ^s»12. 

MINERAL  WATERS. 

B^ulations  denying  due  process  of  law,   tern 
Constitutional  Law,  ^sawO;_  equal  protection 


of  laws,  see  C<»iBtftutional  Law,  ^rs>2X\, 


MINES   AND   MINERALS. 

Scope-Note. 

[INGLUDBS  mineral  substances,  solid  or  fluid,  other  than  ordinary  soil,  sand,  day,  or 
rodE,  found  beieath  the  surface  of  the  earth,  lands  containing  such  minerals,  and  mines 
and  mining  claims  or  rights ;  statutory  provisions  relating  thereto ;  acquisition,  ownership, 
and  transfer  of  mining  claims  and  rights ;  organisation,  powers,  and  franchises  of  mining 
partnerships  and  companies;  and  rights,  duties,  and  liabilitieB  of  proprietors  of  mineral 
lands  and  mines,  in  respect  of  the  working  of  their  mines,  otherwise  than  in  their  capacity 
of  employerSb 

[For  related  matters  under  other  topics*  see  cross -rsforenoes  after  analysisJ 

Analysis. 
L  Public  Mineral  Lands. 

(A)  Rbservation  and  Disposai,  in  General. 

4b»2.  Reservation  of  lands  of  United  States. 
6.  Licenses  by  government 
8.  Offenses  incident  to  disposal  of  mineral  lands. 

•  (B)  Location  and  AcOuisition  oi?  Claims. 

^»  9.  Lands  open  to  location  and  acquisition. 
10.  Persons  entitled  to  acquire  lands. 

11. In  general. 

12. Citizenship  and  residence. 

13.  Requisites  and  validity  of  location  proceedings. 

14. In  general. 

16. Effect  of  local  customs  and  miners'  rules. 

16. Veins,  lodes,  or  placer  grounds  subject  to  location. 

.17. Discovery. 

18. Extent  and  boundaries  of  claim. 

19.  — —  Posting  notice. 

21. Certificate  or  declaratory  statement. 

22. Record. 

23.  —  Development  and  improvement 

24.  Abandonment. 

26. Relocation. 

27. Conflicting  locations. 

28.  Rights  acquired. 

29. In  general. 

30. Right  to  vein  or  lode  havkig  apex  within  claim  in  gen- 
eral. 

81. Extralateral  rights  under  vein  or  lode  location. 

32.  — ^  Cross  or  united  veins. 

33. Veins  in  tunnel  locations. 

34.  Transfer  of  claims  or  rights  under  locations. 

85.  Coal  lands. 

86.  Oil  and  gas  lands. 

88.  Actions  to  determine  and  establish  rights. 

(C)  Patents. 

40.  Application,  and  proceedings  thereon. 

41.  Adverse  claims,  and  proceedings  thereon. 

42.  Requisites  and  validity. 

43.  Constructicm  and  operation  in  general. 

44.  Conclusiveness. 
46.  Cancellation. 
46.  Existence  and  enforcement  of  trust. 


1"^  Dicest  is  eompUed  oa  the  KeT-Komber  Syitem.  Tmr  explaaatioa,  •••  page  iU. 
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II.  Title,  Conveyances,  and  Contracts. 

(A)  Rights  and  Remedies  of  Owners. 

47.  Title  in  general. 

61.  Recovery  for  trespass  or  conversion. 

52.  Injunction  and  receivers. 

(B)  Conveyances  in  General 

«=>53.  Options. 

54.  Sales  of  land  with  minerals. 

55.  Grants  and  reservations  of  minerals  and  mifiing  rights* 

(Q  Leases,  Licenses,  and  Contracts. 

^=»61.  Construction  and  operation  of  mining  leases. 
70.  -^ Rent  or  royalties. 

72.  Construction  and  operation  of  oil  and  gas  leases. 

73.  In  general. 

79.  Rent  or  royalties. 

III.  Operation  of  Mines,  Quarries,  and  Wells. 

(A)  Statutory  Regulation. 

(B)  Mining  Partnerships  and  Companies. 

^=»96.  Partnerships. 

99. Rights  and  liabilities  of  partners. 

(C)  Rights  and  Liabilities  Incident  to  Working, 
109.  Contracts  for  testing  or  working. 
118.  Personal  injuries. 

Cross-References, 


Condemnation  of  property  for  mining  purposes, 

see  Eminent  Domain,  ^=s>33. 
Homestead  ent^,  see  Public  Lands,  ^=»11. 


Jurisdiction  of  federal  courts  of  actions  IutoIt- 
ing  adverse  claims,  see  Oourts,  4ks»286. 


I.   PUBUO  MniEBAI.  ULNDS. 

(A)  reservation  and  disposal  in 

GENERAL. 
Cutting  timber  as  trespass,  see  Public  Lands, 

Railway  land  grants  excepting  mineral  lands, 

see  Public  Lands^  ^s»78. 
Reserrations  of  minerals  in  patents  to  public 

land,  see  Public  Lands,  ^=s>116,  117. 

^=?»2.  Reserratlon    of    lands    of    United 
States. 
See  14  Cent  Dig.  Mines,  I  t. 

Land  claimed  to  be  within  the  limits  of  a 
Mexican  grant  is  not  withdrawn  and  reserved 
from  entry  under  the  mineral  laws  of  the  Unit- 
ed States  by  reason  of  the  mere  fact  that  the 
claim  is  before  the  court  of  private  land  claims 
for  adjudication,  since  there  is  nothing  in  the 
treaty  with  Mexico  to  work  that  result,  and 
the  provision  pf  the  act  of  1854  (10  SUt  308, 
c  108),  reserving  such  land  until  the  final  ac- 
tion of  congress  on  such  claims,  was  repealed 
by  Act  Cong.  March  8,  1891,  c.  589,  §  15,  26 
Stat  862  [U.  S.  Oomp.  St.  1901.  p.  776],  estab- 
lishing the  court  of  private  land  claims.  Judg- 
ment, Lockhart  v.  Wills,  54  P.  336,  9  N.  M. 
344,  affirmed.— Lockhart  v.  Johnson,  21  S.  Ct 
665,  181  U.  8.  516,  45  L.  Ed.  979. 

The  location  of  a  grant  made  by  Act  June 
21,  1860,  authorizing  the  selection  in  lieu  of  the 
land  common  to  two  Mexican  land  grants  of  an 
equal  quantity  of  vacant  land  in  New  Mexico, 
to  be  located  by  the  surveyor  general  and  his 
approval  thereof  and  that  of  the  General  Land 
Office,  passed  the  title  notwithstanding  subse- 
quent discoveries  of  minerals  -therein.— -Lane  v. 
Watts,  34  &  Ot  965,  234  U.  8.  525,  58  U  Ed. 


1440,  affirming  decree  41  App.  D.  O.  189.  Re^ 
hearing  denied  35  8.  Ct  8,  235  TJ.  S.  17,  69  L. 
Ed.  104. 

The  President  had  power  to  make  temporary 
withdrawal  order  of  September  27,  1909,  by 
which  oil  lands  were  withdrawn  from  entry  or 
location  by  private  parties,  which  power  was 
not  negatived  by  subsequent  Act  June  25,  1910. 
—United  States  v.  Midwest  Oil  Co.,  85  a  Ct 
309,  286  U.  S.  459,  59  L.  Ed.  678. 

^=»6.  Iiieenses  liy  gOFogmaeat. 

Bee  84  Cent  Dig.  Mines,  f  4. 

Under  Guano  Islands  Act  Aug.  18^  1865,  c; 
164  (11  SUt  119),  as  re-enacted  in  title  72,  Eev. 
St.,  providing  (section  2)  that  any  citizen  of  the 
United  States  who  discovers  an  unoccupied 
guano  island  shall  have  the  exclusive  right  to 
occupy  it,  at  the  pleasure  of  congress,  for  the 
purpose  of  removing  the  guano,  and  that  the 
United  States  shall  not  be  obliged  to  retain 
possession  after  the  guano  is  removed,  a  disr- 
coverer  has  only  a  revocable  license  to  occupy 
the  island  and  remove  the  guano,  which  is  an 
estate  at  the  will  of  the  United  States.— Duncan 
V.  Navassa  Phosphate  Co.,  187  U.  S.  647,  11 
S.  Ct  242,  84  L.  Ed.  825,  affirming  decree  (C. 
C.)  Grafflin  ▼.  Nevassa  Phosphate  Co.,  86  F. 
474. 

^s»8.  Offeiises   inoldent    t^   disposal   «f 
mineral  lands. 
See  S4  Cent  Dig.  Mines,  |  t. 

Making  and  presenting  false,  fictitious,  an«l 
fraudulent  papers  in  connection  with  an  entry 
of  coal  lands  is  not  made  criminal  by  Rev.  St 
U.  S.  I  4746,  as  amended  by  Act  July  7.  1898, 
c.  578,  30  Stat  718  (U.  xS.  Comp.  St  IdOl,  p. 
3279),  because-  such  amende tonr  statute,  in  re- 
peating  the   original   words,   '^concerning   any 
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daim  for  pension  or  payment  thereof,  or  per- 
taining to  an  J  other  matter  within  the  juris- 
diction of  the  Commissioner  of  Pensions/*  adds 
the  words  *'or  of  the  Secretary  of  the  Interior," 
since  such  section  as  originally  enacted  related 
excluslTely  to  pension  or  bountjr  land  claims, 
and  every  enumeration  or  description  of  new 
acts  or  papers,  in  addition  to  those  embraced  In 
the  section  prior  to  the  amendment,  alone  con- 
cerns pension  or  bounty  land  claims.  Order 
(D.  C.  1907)  167  F,  396,  reversed.— United 
States  ▼.  Keitel,  29  S.  Ct.  123,  211  U.  S.  370, 
53  L.  Ed.  230:  Same  v.  Herr,  29  S.  Gt  134, 
211  U.  S.  404,  53  L.  Ed.  251 ;  Id.,  29  a  Ot 
135.  2U  U.  S.  40a  53  L.  Ed.  252. 


(B)  LOCATION    AND    ACQUISITION    OF 

CLAIMS. 

Conspiracy  to  procure  illegal  entry,  see  Conspir- 
acy, ^s»33. 

Ck>D8truction  of  mining  laws  of  United  States  in- 
volved in  action  as  affecting  appellate  juris- 
diction of  Supreme  Court,  see  Courts,  ^=s> 
387(2). 

Equity  following  statute  of  limitation  in  suit 
to  determine  mining  rights,  see  Equity,  ^=:»87. 

Judgment  lien  on  unpatented  lode  mining  claim, 
see  Judgment,  ^s»777. 

Mining  daim  as  aabject  to  dower,  see  Dower, 


Review  in  federal  supreme  court  of  dedsions 
of  state  courts,  see  Courts,  ^=^394(17). 

^s>9*  Iiaads    open   to    location   and   ae- 
qni^tion. 
See  t4  Cent.  Dig.  Mines.  9S  9-18. 

An  adverse  claim  which  will  defeat  the 
right  to  a  patent  under  Act  July  1,  1902  (32 
Stat  703,  c.  1369)  S  45,  when  natives  and  their 
ancestors  have  held  possession  and  worked  min- 
ing claims  in  the  Philippine  Islands  for  the 
period  required,  cannot  be  based  upon  entry 
and  staking  of  claim  and  filing  notice  of  loca- 
tion, where  such  possession  was  continuous 
down  to  the  bringing  of  suit  to  restrain  the  per- 
son relying  upon  such  acts  as  amounting  to  an 
adverse  claim  from  setting  up  title  or  interfer- 
ing with  the  claims.— Reavis  v.  Fianza,  80  S. 
Ct  1,  215  Q.  S.  10.  64  L.  Ed.  72. 

^=»10«  Persons  entitled  to  aeqnire  lands. 

See  M  Gent  Dig.  Mines*  9S  14-17. 


-^—  In  generaL 
See  U  Gent  Dig.  Mines,  88  li.  17. 

Rev.  St  I  2319,  provides  that  mineral  lands 
may  be  occupied  and  purchased  **by  citizens 
of  the  United  States,  and  those  who  have  de- 
dared  their  intention  to  become  such,  under 
regulations  prescribed  by  law,  and  according 
to  the  local  customs  or  rules  of  miners,"  etc. 
Section  2321  provides  that  **proof  of  citizen- 
ship under  this  chapter  may  consist  *  *  • 
in  the  case  of  *  ^  ^  a  corporation  organized 
under  the  laws  of  the  United  States  or  of  any 
state  or  territory  thereof,  by  filing  a  certified 
copy  of  the  charter,"  etc.  Section  2325,  relat- 
ing to  the  manner  and  conditions  of  obtaining 
a  patent  for  a  mining  claim,  provides  that  "any 
person,  association,  or  corporation  authorized 
to  locate  a  claim  under  this  chapter"  may  file 
an  application,  etc.  Heldy  that  a  corporation, 
all  of  whose  members  are  citizens  of  the  United 
States,  is  competent  to  locate  a  mining  claim. 
— McKinley  v.  Wheeler,  130  U.  S.  630,  9  S.  Ct 
638,  32  L.  Bd.  1048. 

A  private  corporation  is  an  association  of 
persons,  within  Rev.  St  I  2347,  giving  an  as- 
sociation of  persons  the  right  to  enter  and  pur- 
chase vacant  coal  lands  of  the  United  States.— 
United  States  v.  Trinidad  Coal  &  Coking  Co., 


137  U.  S.  leO,  11  S.  Ct.  57,  34  K  Ed.  640, 
reversing  decree  (C.  C.)  37  F.  180. 

Eintries  of  coal  lands  and  purchases  there- 
under, made  by  employ^  of  a  corporation  un- 
der contract  to  transfer  the  lands  to  the  cor- 
poration after  acquisition,  are  illeeal,  if  the 
members  of  the  corporation  are  prohibited  from 
taking  more  coal  land  by  Rev.  St  {  2350.~Id. 

A  private  corporation  is  subject  to  the  re- 
strictions imposed  by  Rev.  St  f  2350,  which 
provides  that  "no  association  of  persons,  any 
member  of  which"  shall  have  entered  and  pur- 
chased vacant  coal  lands  under  the  preceding 
sections,  either  as  an  individual  or  as  a  mem- 
ber of  any  other  association,  shall  enter  or 
hold  any  other  lands  under  the  provisions  there- 
of.—IdJ 

Patents  for  over  900  acres  of  coal  lands  ob- 
tained by  members  and  employes  of  a  private 
corporation  pursuant  to  a  scheme  whereby  the 
title  was  conveyed  to  the  corporation,  which 
paid  all  the  expenses  attending  the  entries  and 
purchases  from  the  government  will  be  can- 
celed at  the  suit  of  tiie  United  States,  espe- 
cially where  it  appears  that  other  members  of 
the  corporation  had  previously  taken  the  bene- 
fit of  the  statute,  and  that  the  lands  originally 
entered  and  purchased  by  them  were  then  held 
and  owned  by  the  corporation,  and  were  in  ex- 
cess of  320  acres.— Id. 

The  prohibition  against  more  than  one  en- 
try of  coal  lands  by  tne  same  person,  which  is 
made  by  Rev.  St  U.  S.  §  2350  (U.  S.  Comp.  St 
1901,  p.  1441),  prohibits  a  qualified  person  from 
entering  such  lands  apparently  for  himself,  but 
in  face  as  the  agent  for  a  person  who  is  him- 
self disqualified  because  he  has  already  pur- 
chased the  full  quantity  permitted  by  law.  Or^ 
der  (D.  C.  1^07)  157  F.  396,  reversed.— United 
States  V.  Keitel,  29  S.  Ct  123,  211  U.  S.  370, 
53  Ia  Ed.  230;  Same  v.  Herr,  29  S.  Ct  134, 
211  U.  S.  404.  53  L.  Ed.  251;  Id.,  29  S.  Ct. 
135,  211  U.  S.  406,  53  h.  Ed.  252. 

Persons  entitled,  under  Rev.  St  U.  S.  §8 
2348,  2349  (U.  S.  Comp.  St  1901,  p.  1440),  to 
a  preferential  right  of  entry  of  coal  lands,  are 
prevented  by  section  2350  (page  1441),  prohibit- 
ing the  making  of  more  than  one  entry  by  the 
same  person*,  from  entering  such  lands  appar- 
ently tor  themselves,  but  in  fact  as  agents  for 
a  person  who  is  himself  disqualified  because 
he  has  already  purchased  the  full  quantity  per- 
mitted by  law.— United  States  v.  Forrester,  29 
S.  Ct.  132.  211  U.  S.  399,  53  L.  Ed.  245 ;  Same 
V.  Herr,  29  S.  Ct  134,  211  U.  S.  404,  53  L. 
Ed.  251. 

The  location  of  a  placer  mining  claim  by 
a  United  States  surveyor  is  within  the  prohibi- 
tion of  Rev.  St  I  452  (U.  S.  Comp.  St  1901, 
p.  257).— a912)  Waskey  v.  Hammer,  32  S.  Ct 
187,  223  U.  S.  85,  56  L.  Ed.  359.  affirming 
judgment  (1909)  170  F.  81,  95  C.  0.  A.  305,  mo- 
tion to  recall  mandate  denied  (1910)  179  F.  273, 
102  C.  0.  A.  629. 

The  location  of  a  nlacer  mining  claim  con- 
trary to  Rev.  St  8  452  (U.  S.  Comp.  St  1901. 
p.  257),  by  employ^  of  land  office,  held  void  and 
not  merely  voidable.— Id. 

^s»12m  — -  OitisensUp   and   residenee. 

Bee  84  Cent  Dig.  Mines,  88  1^  U* 

Proof  of  citizenship,  entitling  a  person  to 
locate  and  hold  a  mining  claim,  may  consist,  in 
the  case  of  an  individual,  of  his  own  affidavit, 
or,  in  the  case  of  an  unincorporated  associa- 
tion, of  the  affidavit  of  an  authorized  agent— 
C'ReUly  v.  Campbell,  116  U.  S.  418,  6  S.  Ct 
421,  29  L.  Ed.  669. 

The  affidavit  of  the  locator,  accompanying 
the  recorded  notice  of  location,  as  to  his  citi- 
zenship, is  prima  facie  evidence  of  that  fact- 
Hammer  V.  Garfield  Min.  &  MilL  Co.,  130  U.  S. 
291,  9  S.  Ct.  548^  32  L.  Ed.  964,  affirming  Gar- 
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field  Min.  &  Mill.  Co.  t.  Hfimmer,  6  Mont  S3, 
8  P.  158. 

A  private  corporatioii  is  an  ''association" 
of  persons,  within  the  meaninir  of  Bev.  St.  U 
2347-2352,  giving  the  right  to  enter  and  pur- 
chase pablic  coal  lands  not  exceeding  320  acres. 
—United  States  v.  Trinidad  Coal  &  Coking  Co., 
137  U.  S.  160.  11  S.  Ct.  57,  34  L.  Ed.  640, 
reversing  decree  (C.  O.)  37  F.  180. 

If,  in  an  action  to  try  an  adverse  claim  to 
a  mining  patent,  one  party,  who  is  an  alien  at 
the  oatset,  becomes  a  citiz(%n  during  the  pro- 
ceedings and  before  his  ahenage  is  adjud/^ed,  his 
citisenship  relates  back,  and  his  disability  to 
acquire  a  mining  claim  la  removed.— Manuel  v. 
Wulfl,  162  U.  S.  505,  14  S.  Ot  651.  38  U  Ed. 
532,  reversing  judgment  Wulff  y.  Manuel,  9 
Mont  276,  279,  286^  23  P.  723. 

The  location  of  a  mininc  claim  by  an  alien, 
and  tiie  rights  following  therefrom,  are  void- 
able, not  void,  and  are  free  from  attack  by  any 
one  except  the  govemment^McKinley  Creek 
Min.  Co.  V.  Alaska  United  Min.  Co.,  22  S.  Ot 
84,  183  U.  8.  563,  46  L.  Ed.  331. 

^s»13*  Beqnisites  and  ▼aliditj  of  loca- 
tioii.  proeeedinffs. 
See  t4  Cent  Dig.  Mines,  88  1B-4S. 

^s»14k  — —  In  K^aeraL 

See  14  Cent  Dig.  Mines.  81  19.  M^ 

The  validity  of  a  placer  mining  location  is 
not  affected  by  the  lapse  of  many  years  since 
its  original  location  without  the  issue  of  a  pat- 
ent therefor.  Judgment  68  P.  286,  29  Colo. 
377,  64  L.  R.  A.  2»9,  93  Am.  St  Rep.  8a  af- 
firmed.— Clipper  Min.  Co.  v.  Eli  Mining  &  Land 
Co.,  24  fi.  Ct  632,  194  U.  S.  220,  48  U  Ed. 

QAA. 

The  requirement  of  Ann.  Codes  Mont  S 
3612,  that  the  declaratory  statement  filed  in  the 
office  of  the  derk  of  the  county  in  whidi  a  min- 
ing lode  or  claim  is  situated  must  contain  **the 
dimensions  and  location  of  the  discovery  shaft 
or  its  equivalent,  sunk  upon  lode  or  placer 
claims*'  and  "tiie  location  and  description  of 
each  comer,  with  the  markings  thereon,"  is  not 
invalid  as  conflicting  with  congressional  legis- 
lation prescribing  regulations  for  the  location 
of  mining  claims.  Judgment  Baker  v.  Butte 
aty  Water  Co:,  72  P.  617,  28  Mont.  222,  104 
Am.  St  Rep.  683,  affirmed.— Butte  City  Water 
Co.  V.  Baker,  25  S.  Ct.  211,  196  TJ.  S.  119,  49 
14.  Ed.  409. 

The  possession  and  working  of  a  mining 
claim  in  the  Philippine  Islands  for  the  time 
requisite,  under  Act  July  1,  1902  (32  Stat  703, 
c.  1369)  S  ^f  iu  order  to  establish  a  right  to 
patent/ need  not  have  been  under  a  claim  of 
title.— Reavis  v.  Fiansa,  30  S.  Ct  1,  215  U.  a 
16^  54  li.  Ed.  72. 


— «-  Effeot  of  loeal  evstonui  and 
miners'  mles. 

Bee  S4  Cent  Dig.  Mines,  8  18. 

The  supreme  court  always  acta  on  the  ba- 
sis that  all  locations  made  prior  to  the  passage 
of  any  mineral  law  by  congress  controlling  them 
are  to  be  governed  by  the  local  rules  and  cus- 
toms in  force  at  the  time  of  the  location. — 
Glacier  Mountain  Silver  Min.  Co.  v.  Willis,  127 
U.  S.  471,  8  S.  Ct  1214,  32  U  Ed.  172. 

^=»16«  ^-—  Veins,      lodes,      or      placer 
Cronnds  subject  to  loeation. 

See  t4  Cent.  Dig.  Mines.  |8  n-28. 

A  body  of  mineral  commonly  called  a  'blan- 
ket vein,"  such  as  that  in  the  Leadville  mining 
district  lying  in  a  general  horizontal  direc- 
tion with  a  superior  rock  of  a  sedimentary 
character^  indicating  more  of  the  nature  of  a 
deposit  hke  a  coal  bed  than  the  vertical  and 
descending  fissure  vein  in  which  silver  and  gold 
are  ordinarily  foundi  is  subject  to  location  as 


a  vein  or  lode,  as  distinguished  from  a  placer 
claim.— Iron  Silver  Min.  Co.  v.  Mike  &  Starr 
Gold  &  Silver  Min.  Co..  12  a  Ct  543,  143  U. 
S.  394,  ^,  36  14.  Ed.  201. 

Acceptance  by  the  government  of  lode  min- 
ing location  notices  given  before  Act  July  26, 
1866,  c.  262,  14  Stat  251,  recognizing  the  rights 
of  locators  who  have  proceeded  in  conformity 
to  local  customs  or  rules,  and  the  issue  of  pat- 
ents thereon,  is  a  recognition  by  the  Land  De- 
partment of  the  conformity  of  the  proceedings  to 
the  local  rules  and  customs  of  the  district'  and 
such  ruling  is  not  open  to  challenge  by  third 
parties  claiming  rights  arising  subsequently  to 
the  notices.  Judgment,  United  States  Min.  Co. 
V.  Lawson  (1904)  134  F.  769,  67  C.  C.  A.  587. 
afBrmed.— Lawson  v.  United  States  Min.  Co.. 
28  S.  Ct  15,  207  U.  S.  1,  52  L.  Ed.  65. 


—  DiseoTorar* 

See  S4  Cent  Dig.  Mines,  H  M-tt. 

Whenever  preliminary  work  Is  required  to 
define  and  describe  the  claim  located,  the  first 
discoverer,  who  has  posted  a  proper  notice,  must 
be  protected  in  the  possession  of  the  claim  on- 
til  sufficient  excavations  and  development  can  be 
made,  so  as  to  disclose  whetiier  a  vein  of  de- 
posit of  such  richness  exists  as  to  justify  work 
to  extract  the  metaL— Erhardt  y.  Boaro,  113  U. 
S.  527,  5  S.  Ct  560,  28  L.  Ed.  1113,  leversiiMr 
(D.  C.)  8  F.  860,  8  McCrary,  19. 

If  a  discoverer  has  himself  perfected  a  valid 
location  on  account  of  his  discovery,  no  one  else 
can  have  the  benefit  of  his  discovery  for  the 
purposes  of  location  adverse  to  him,  except  as 
a  relocator,  after  he  has  lost  or  abandoned  his 
prior  right—Owillim  v.  Donnellan,  115  U.  S. 
45,  5  S.  Ct  1110,  29  li.  Ed.  348. 

Where  a  discovery  shaft  is  located  on  land 
which  is  patented  to  a  third  person,  tiie  pei^ 
son  who  located  the  same  acquires  no  ris^ti 
thereby.— Id. 

The  location  of.  a  vein  or  lode  as  running 
in  a  certain  direction,  but  not  marked  on  the 
surface  for  years,  nor  developed,  but  simply  in- 
dicated by  a  notice,  will  not  be  allowed  to  pre- 
vail against  a  claim  subsequently  located  by 
another  party  on  ground  different  from  that 
thus  indicated,  after  the  latter  has  been  de- 
veloped by  ^ears  of  labor  and  large  expenditures 
without  objection  by  the  first  locators,  because 
subsequent  explorations  by  them  disclosed  the 
fact  that  their  vein  runs  in  a  different  direction 
from  what  they  supposed,  and  in  its  true  course 
covers  the  subsequent  claim.— O'Beilly  v.  Camp- 
bell, 116  U.  S.  418,  6  3.  Ct  421,  29  L.  Ed. 
669. 

The  apex  of  a  vein  Is  not  necessarily  a 
point  but  often  a  line  of  great  length,  and  any 
portion  of  the  apex  on  the  course  or  strike  of 
the  vein  found  within  the  limits  of  a  claim  is 
a  sufficient  discovery  to  entitle  the  locator  to 
obtain  titie.— Larkin  v.  Upton,.  144  U.  S.  19, 
12  S.  Ct  614,  36  Ia  Ed.  330,  affirming  judg- 
ment Upton  V.  Larkin,  7  Mont  449,  17  P.  728w 

The  discovery  of  a  vein  in  a  tunnel,  worked 
according  to  Rev.  St  I  2323.  gives  a  right  to 
the  possession  of  the  vein  to  the  same  length  as 
if  discovered  from  the  surface,  and  a  location 
on  the  surface  is  not  essential  to  a  continuance 
of  that  right  EUet  v.  Campbell,  83  P.  521.  18 
Colo.  510,  affirmed.— Campbell  v.  EUet  17  & 
Ct  766,  167  U.  S.  116,  42  U  Ed.  lOL 

The  discovery  of  the  vein  or  lode  before  any 
other  steps  are  taken  to  perfect  the  location  is 
not  required  by  the  provision  of  Eev.  St  U.  S. 
I  2320  [U.  S.  Comp.  St  1901,  p.  1424],  that 
''no  location  of  a  mining  claim  shall  be  made 
until  the  discovery  of  the  vein  or  lode  within 
the  limits  of  the  claim  located,*'  which  means 
nothing  more  than  that  no  location  shall  be 
considered  complete  until  there  has  been  a  dis- 
covery. Judgment  Uinta  Tunnel  Min.  & 
Transp.  Co.  v.  Creeds  ^  (X  0.  Min.  &  Milk 
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Co.,  119  F.  164,  57  C.  C.  A.  200,  affirmed.— 
Creede  &  C.  C.  Min.  &  MilL  Co.  v.  Uinta  Tun- 
nel  Min.  &  Transp.  Co.,  25  S.  Ct  266»  196  U. 
S.  337,  49  L,  Ed.  501. 


Extent    and    bovadaiplea    of 


8ae  U  Cent  Dig.  Mines,  88  2»-U. 

14  Stat.  252,  |  4,  gives  each  locator  200 
feet  in  length  along  the  vein  and  an  additional 
claim  to  the  discoverer  of  the  vein.  Held,  that 
a  daim,  as  discoverer  of  a  vein,  to  an  addi- 
tional location  thereon,  which  injured  no  one 
at  the  time  it  was  made,  and  was  made  in  good 
faith,  in  reliance  on  an  actual  discovery  of  a 
vein  afterwards  found  to  be  part  of  the  lode  of 
great  width  previously  discovered,  may  be  sus- 
tained as  to  such  additional  location.— Rich- 
mond Min.  Co.  V.  Rose,  114  U.  S.  576,  5  S. 
Ct  1055.  29  L.  Bd.  273,  affirming  Rose  v. 
Richmond  Min.  Co.,  17  Nev.  25.  27  P.  1105. 

The  location  of  a  mining  claim,  by  mlstak^ 
for  more  than  tlie  200  feet  on  a  vein  allowed 
1^  the  United  States  statutes  and  the  local 
laws  of  the  mining  district,  is  not  necessarily 
void  as  to  the  whole,  but  the  excess  may  be  re- 
jected, and  the  daihi  held  good  as  to  the  re- 
mainder, unless  it  interferes  with  rights  pre- 
viously acquired.— Id. 

Under  Rev.  St.  ||  2320,  2322,  the  end  lines 
of  a  mining  claim  must  be  parallel. — Iron  Silver 
Min.  Ca  t.  EUgin  Mining  &  Smelting  Co.,  118 
U.  S.  196^  6  S.  Ct  1177,  30  L.  Ed.  98. 

Although  Rev.  St  {  2323,  gives  the  right  to 
locate  a  tunnel  8,000  feet  only  from  the  face 
thereof,  the  location  of  a  tunnel  5,000  feet  in 
length,  made  prior  to  the  enactment  of  that 
law,  in  accordance  with  local  rules  and  customs, 
is  valid. — Glacier  Mountain  Silver  Min.  Co.  v. 
Willis,  127  U.  S.  471,  8  S.  Ct  1214.  32  L.  Ed. 
172. 

Rule  4  of  the  Blue  Led(;e  mining  district 
rules  in  Utah,  limiting  the  width  of  lode  claims 
to  200  feet,  was  so  modified  May  4,  1872,  that 
thereafter  the  width  was  to  be  governed  by  the 
laws  of  the  United  States.— Parley's  Park  Sil- 
ver Min.  Co.  V.  Kerr,  130  U.  S.  256,  9  S.  Ct 
511,  32  Jj.  Ed.  006,  reversing  8  Utah,  235,  2  P. 
700. 

A  relocation  of  a  claim  which  conflicts  with 
another  claim,  so  as  to  exclude  the  part  in  con- 
flict though  accompanied  by  an  express  state- 
ment that  the  line  of  the  other  claim  becomes 
an  end  line  of  the  new  location,  is  not  a  con- 
cesnon  or  agreement  that  anch  line  is  an  end 
line  of  the  other  claim.  Coincidence  of  lines 
between  claims  does  not  make  them  either  side 
lines  or  end  lines. — Walrath  t.  Champion  Min. 
Co.,  18  S.  Ct  909.  171  U.  S.  293,  43  L.  Ed. 
170,  affirming  decree  72  F.  978,  19  C.  O.  A. 
323. 

The  requirement  of  parallelism  of  end  lines 
of  lode  mining  locations  which  is*  made  by  Act 


May  10,  1872,  c.  152,  J  2,  17  Stat  91,  Rev. 

~         }  2320  [U.  S.    ^      _     ~ 
1424,  1425],  cannot  be  deemed  to  apply  where 


St  U.  S.  J  2320  [U.  S.  Comp.  St  1901,  pp. 


the  location  had  been  made  at  the  time  of  the 
passage  of  that  act  and  the  proceedings  under 
Act  Jiily  26,  1866,  c.  262,  14  Stat  251,  had 
then  so  far  advanced  as  to  exclude  adverse 
claims,  in  view  of  the  various  provisions  of  the 
later  act  for  the  protection  of  all  rights  pre- 
viously acquired  under  existing  laws,  and  of 
the  provision  of  section  8  of  that  act,  that  prior 
locators  shall  have  "the  exclusive  right  of  pos- 
session and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  their  locations,  and 
of  all  veins,  lodes,  and  ledges  throughout  their 
entire  depth,  the  top  or  apex  of  which  lies  in- 
side of  such  surface  lines  extended  downward 
vertically,  although  such  veins,  lodes,  or  ledges 
may  so  utr  depart  from  a  perpendicular  in  their 


course  downward  as  to  extend  outside  the  verti* 
cal  side  lines  of  said  surface  locations."  De« 
cree.  Central  Eureka  Min.  Co.  v.  East  Central 
Eureka  Min.  Co.  (1905)  79  P.  834,  146  Cal. 
147.  affirmed.— East  Central  Eureka  Min.  Co. 
V.  Central  Eureka  Min.  Co.,  27  S.  Ct  258,  204 
U.  S.  266,  51  L.  Ed.  476. 

A  placer  mining  claim,  which  unintention- 
ally included  more  than  the  maximum  area  per- 
mitted, is  invalid  under  Rev.  St.  8fi  2320,  2329 
(U.  S.  Comp.  St  1901,  pp.  1424,  1432),  where, 
by  readjustment  to  exclude  the  excess,  the  point 
of  the  only  prior  mineral  discovery  was  left  out- 
side such  lines.— (1912)  Waskey  v.  Hammer,  82 
S.  Ct.  187,  223  U.  S.  85,  56  L.  Ed.  359,  affirm- 
ing judgment  (1909)  170  F.  31,  95  C.  C.  A.  305^ 
motion  to  recall  mandate  denied  179  F.  273, 
102  C.  C.  A.  629. 


— —  Poatiac  aotiee* 

See  84  Cent  Dig.  Mines,  U  87-89. 

In  a  contest  under  Rev.  St  I  2326.  wheth* 
er  the  notice  and  description  of  the  claim  were 
sufficient  to  apprise  other  prospectors  of  its  pre- 
cise location  is  a  question  of  fact — ^Eilera  t* 
Boatman,  HI  U.  S.  356,  4  S.  Ct  .432,  28  U 
Ed.  454. 

In  reversing  the  judgment  of  the  United 
States  district  court,  the  supreme  court  saya 
the  court  erred  in  an  instruction  that  a  locat- 
or, under  a  notice  containing  no  specification  or 
description  of  the  territory  claimed  by  him,  ha» 
a  claim  only  to  the  very  place  where  the  dis- 
covery stake  was  set  up,  and  held  that  while 
the  notice  failed  to  state  how  many  feet  were 
claimed  on  each  side  of  the  discovery  stake,  this, 
nevertheless,  was  not  fatal,  and  would  result  in 
allowing  him  750  feet  on  eadi  side.— Erhardt 
V.  Boaro,  113  U.  S.  527,  5  x3.  Ct  560,  28  L. 
Ed.  1113,  reversing  0.  C.)  8  F.  860,  3  Mc- 
Crary,  19. 

A  notice  posted  upon  a  claim,  and  in  the 
following  words:  "We,  the  undersigned,  claim 
1,500  feet  in  this  mineral-bearing  lode,  vein,  or 
deposit" — ^is  sufficient  as  a  notice  of  discovery 
and  original  location. — Id. 

Under  Rev.  St  §  2324,  requiring  that  min- 
ing claims  shaU  be  distinctly  marked  on  the 
ground,  so  that  boundaries  can  be  readily  trac- 
ed, it  is  sufficient  if  no  notice  be  posted,  pro- 
vided the  corners  of  the  claim  and  the  centers 
of  the  side  lines  be  marked  b^  stakes  or  posts 
on  which  are  writings  to  identify  them  with  the 
claim.— Haws  v.  Victoria  Copper  Min.  Co.,  169 
U.  S.  303,  16  S.  Ct  282,  40  L.  Ed.  436. 

A  sufficient  location  of  placer  mining  claima 
is  made  by  notices  upon  a  stump  in  a  creek,  of  a 
claim  running  1,500  feet  along  the  creek  bottom 
and  extending  300  feet  each  way  from  the  cen-^ 
ter  of  the  creek,  adding  that  it  is  an  extension 
of  another  claim  named,  a  certain  distance  from 
the  first  falls  on  said  creek.— McKinley  Creek 
Min.  Ck>.  V.  Alaska  United  Min.  <3o.,  22  S.  Ct 
84,  183  U.  S.  563,  46  L.  Ed.  331. 

^3»21b  -^-  OertlAoate     or     dedlaratoiT 
statement. 

Bee  84  Cent  Dig.  Mln^,  8|  46-60. 

Under  Rev.  St  |  2324,  making  the  location 
of  mining  claims  subject  to  such  provisions  of 
state  and  territorial  law  as  are  not  inconsistent 
with  the  laws  of  the  United  States,  one  who 
filed  a  certificate  of  location  in  the  county  re- 
corder's office  within  three  months  after  dis- 
covery, as  required  by  Act  Colo.  Feb.  13,  1874, 
is  entitled  to  a  patent,  as  against 'one  who  sub- 
sequently filed  a  certificate,  even  though  the 
latter  was  based  upon  a  discovery  made  four 
years  before,  but  while  the  land  was  still  in- 
cluded in  an  Indian  reservation. — Kendall  v» 
San  Juan  Silver  Min.  Co.,  144  U.  S.  658,  12 
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S.  Ct.  779,  3d  Ia  Ed.  583,  affirmimr  judgment 
9  Colo.  849,  12  P.  196. 

In  an  action  to  determine  an  adverse  claim 
to  mining  lands  situated  in  Alaska,  a  location 
certificate  made  prior  to  the  act  of  1884  (23 
Stat.  24),  which  gives  to  parties  who  have  oc- 
cupied, improved^  or  exercised  acts  of  owner- 
ship over  a  mining  claim  the  right  to  perfect 
their  title  thereto,  is  admissible  as  evidence  in 
favor  of  the  adverse  claimant,  notwithstanding 
that  it  is  defective,  in  that  it  lacks  definiteness  of 
description.— Bennett  v.  Harkrader,  158  U.  S. 
441,  15  S.  Ct  863,  39  Ll  Ed.  1046. 

^=922.  -«-  Reeord. 

See  84  Cent.  Dig.  Mines,  81  46-60. 

Rev.  St.  S  2324,  requires  the  records  of  min- 
ing claims  to  contain  such  ,a  description  of  the 
claim  located  *'by  reference  to  some  natural  ob- 
ject or  permanent  monument  as  will  identify 
the  claim.*'  Held,  that  a  description  of  the 
claim  by  metes  and  bounds,  indicated  by  stakes 
driven  in  the  ^ound,  the  location  being  indi- 
cated by  its  distance  from  ''Vaughan's  Little 
Jennie  Mine."  is  sufficient,  in  the  absence  of 
evidence  to  show  that  that  mine  was  not  a  well- 
known  natural  object  or  permanent  monument, 
and,  there  being  no  evidence  to  contradict  such 
description,  the  ground  claimed  is  sufficiently 
identified  to  support  a  title  to  the  claim.— Ham- 
mer V.  Garfield  Min.  &  Mill.  Co.,  130  U.  S. 
291,  9  S.  Ct.  548,  32  L.  Ed.  964,  affirming  Gar- 
field Min.  A  Mill.  Co.  t.  Hammer,  6  Mont.  53, 
8  P.  158. 

Notices  of  a  location  of  a  mining  claim 
need  not  be  recorded,  if,  at  the  time  of  the  lo- 
cation, the  rules  of  the  mining  district  which 
required  recording  have  fallen  into  disuse,  and 
are  no  longer  in  force,  there  being  no  statutory 
requirement  that  such  notices  shall  be  record- 
ed.— Haws  V.  Victoria  Copper  Min.  Co.,  160  U. 
S.  303,  16  S.  Ct.  282,  40  L.  Ed.  436. 


-«-  Development    and    imvroTe- 
ment. 

See  S4  Cent.  Dig.  Mines,  98  61-60,  114. 

Under  Rev.  St  8  2324,  providing  that, 
where  several  mining  claims  are  held  in  com- 
mon, the  expenditure  for  development  may  be 
upon  any  one  of  them,  such  expenditure  must 
be  for  the  benefit  of  all ;  and  the  use  of  a  claim 
as  a  place  of  deposit  for  waste  material  from 
other  claims,  and  the  building  of  a  flume  over 
it  for  the  carriage  of  such  waste,  is  not  an  ex- 

Senditure  for  development,  within  the  statute. — 
ackson  v.  Roby,  109  U.  S.  440,  3  S.  Ct.  301, 
27  L.  Bd.  990. 

Under  Rev.  St  8  2324,  which  requires  a 
certain  amount  of  work  to  be  done  each  year 
on  each  claim  of  mineral  lands,  but  that,  "when 
such  claims  are  held  in  common,  such  expendi- 
tures may  be  made  upon  any  one  claim,"  it  is 
necessary  to  protect  claims  so  "held  in  com- 
mon," by  work  done  on  one  of  them,  that  they 
be  contiguous,'  and  that  all  be  benefited  by  the 
work  done  upon  one. — Chambers  v.  Harrington, 
111  U.  S.  350,  4  S.  Ct.  428,  28  L.  Ed.  462. 

Under  Rev.  St  8  2325,  requiring  the  claim- 
ant to  file  a  certificate  of  the  surveyor  general, 
that  $500  in  labor  or  improvements  has  been  ex- 
pended on  the  land,  the  certificate  is  conclu- 
sive evidence  that  such  labor  has  been  done  or 
improvements  made. — United  States  v.  Iron  Sil- 
ver Min.  Co.,  128  U.  S.  673.  9  S.  Ct  195.  32 
L.  Ed.  571,  affirming  (C.  C.)  24  F.  568. 

Rev.  St  8  2324,  requiring  an  expenditure 
upon  mining  claims  of  $100  in  labor  or  imr 
provements  each  year  "until  a  patent  has  been 
issued  therefor,"  in  default  whereof  the  claim 
may  be  relocated,  is  applicable  only  to  a  mere 
possessory  title,  and  not  to  a  claim  for  which 
the  price  has  been  paid  and  a  certificate  of 
purchase  issued,  since  a  perfect  right  to  a  pat- 
ent then  accrues,  and  a  failure  to  receive  it  is 
only  due  to  delay  in  the  administration  of  the 


land  department— Benson  Mining  &  Smelting 
Co.  T.  Alta  Mining  &  Smelting  Co.,  145  U.  S. 
428,  12  S.  Ct  877,  36  L.  Ed.  762.  affirming 
judgment  Alta  Mining  8t  Smelting  Co.  v.  Ben- 
son Mining  &  Smelting  Co.,  16  P.  565. 

The  right  to  acquire  by  forfeiture,  under 
Rev.  St  8  2324,  the  part  interest  of  one  who 
fails  to  pay  his  proportion  of  the  expenditure 
for  annual  labor,  exists  only  in  favor  of  one 
who  is  a  co-owner  in  the  year  for  which  such, 
labor  is  performed. — Turner  v.  Sawyer,  150  U. 
S.  578,  14  S.  Ct  192,  37  Lk  Ed.  1189. 

One  is  not  a  "co-owner,"  within  the  mean- 
ing of  the  statute,  who  merely  holds  a  sheriCTs 
certificate  of  purchase  at  an  execution  sale  of 
a  part  interest;  for  title  does  not  pass  until 
he  receives  a  deed  tiiereunder. — Id. 

Publication  every  day  except  Sunday  in  the 
proper  newspaper,  beginning  Monday,  January 
7th,  and  concluding  Tuesday,  April  2d,  satis- 
fies the  provision  of  Rev.  St  U.  S.  8  2324  [U. 
S.  Comp.  St.  1901,  p.  1426],  for  giving  notice 
by  publication  "for  at  least  once  a  week  for 
90  days"  to  a  co-owner  of  a  mining  claim  who 
has  failed  to  contribute  his  share  toward  the 
annual  labor  made  necessary  by  that  section. 
Judgment  87  N.  W.  586,  ^15  S.  D.  124,  102 
Am.  St.  Rep.  681,  afflrmed.— ESlder  v.  Horse- 
shoe Min.  &  Mill.  Co.,  24  S.  Ct  643,  194  U.  S. 
248,  48  L.  Ed.  960. 

The  lack  of  an  administrator  of  a  deceased 
co-owner  of  a  mining  claim  at  the  time  of  the 
publication  of  the  notice  provided  for  by  Rev. 
St  U.  S.  8  2324  [U.  S.  Comp.  St  1901,  p. 
1426],  where  a  co-owner  of  a  mining  claim  has 
failed  to  contribute  his  share  toward  the  an- 
nual labor  made  necessary  by  that  section,  does 
not  render  a  notice  addressed  to  the  deceased 
owner  by  name,  "his  heirs,  administrators,  and 
to  all  whom  it  may  concern,"  insufficient  to 
work  a  forfeiture,  where,  under  the  local  law, 
an  administrator  has  but  a  lien  on  real  estate 
for  administrative  purposes,  the  title  vesting  in 
the  heirs. — Id. 

The  notice  by  publication  provided  for  by 
Rev.  St  U.  S.  8  2324  [U.  S.  Comp.  St  1901, 

E.  1426],  where  a  co-owner  of  a  mining  claim 
as  failed  to  contribute  his  share  toward  the 
annual  labor  made  necessarv  by  that  section,  is 
not  insufficient  to  work  a  forfeiture  because  it 
was  addressed  to  a  deceased  co-owner  by  name, 
and  "his  heirs,  administrators,  and  to  all  whom 
it  may  concern,"  without  specifically  naming 
the  heirs. — Id. 

Expenditures  of  several  years  for  holding  a 
mining*  claim  may  be  grouped  in  a  single  notice 
by  publication,  given  pursuant  to  Rev.  St.  U.  S. 
8  2324  [U.  S.  Comp.  St  1901,  p.  1426],  for 
the  purpose  of  working  a  forfeiture,  where  a 
co-owner  ^f  a  mining  claim  has  failed  to  con- 
tribute his  share  toward  the  annual  labor  made 
necessary  by  that  section. — Id. 

^=:»24.  — -  Ab«iidoiuiient« 

Bee  84  Cent  Dig.  Mines,  9  60. 

A  conveyance  by  a  locator  of  his  interest 
in  a  mining  claim  constitutes  an  abandonment 
thereof,  which  terminates  his  interest — Black 
V.  Elkhorn  Min.  Co.,  163  U.  S.  445,  16  S.  Ct. 
1101,  41  U  Ed.  221,  affirming  judgment  52  F. 
859,  3  C.  C.  A.  812,  7  U.  S.  App.  393. 

An  action  of  ejectment  to  recover  mining 
property  cannot  be  maintained  on  the  ground 
that  defendants  have  acquired  it  by  a  reloca- 
tion in  pursuance  of  a  conspiracy  with  plain- 
tiff's partner,  whereby  that  partner,  who  was 
not  one  of  the  relocators,  ceased  to  do  the  nec- 
essary work  on  the  mine  and  abandoned  its  pos- 
session, since  these  facts,  whatever  equities  they 
may  raise  as  against  the  defendants,  give  plain- 
tiff no  legal  title  to  the  mine  or  any  part  there- 
of. Judgment,  Lockhart  v.  Wills,  54  P.  336,  9 
N.  M.  344,  affirmed. — Lockhart  v.  Johnson,  21 
i  S.  Ct  665,  181  U.  S.  516,  45  L.  Ed.  979. 
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An  election  to  retain  the  north  end  of  a 
lode  mining  claim  separated  from  the  rest  ox 
the  claim  by  a  patented  placer  claim,  made  aft- 
er the  unsnccessful  termination  in  the  Land 
Department  of  a  contest  with  the  placer  claim- 
ant, begun  after  a  patent  for  the  entire  claim 
was  refused  because  divided  by  the  placer  claim, 
took  effect  eo  instanti  as  an  abandonment  of 
the  south  end  of  such  claim,  which  t)ecame  at 
once  subject  to  a  relocation,  although  the  en- 
try as  to  such  tract  had  not  then  been  formal- 
ly canceled*  Judgment,  Gumey  ▼.  Brown,  77 
P.  357.  32  Cblo.  472,  affirmed.— Brown  ▼.  Gur- 
ney.  26  S.  Ct.  500,  201  U.  S.  184,  50  U  Ed. 

n7. 

The  south  end  of  the  lode  mining  claim,  sep- 
arated from  the  rest  of  the  claim  by  a  patented 
placer  claim,  did  not  revert  to  and  become  part 
of  the  public  domain,  and,  as  such,  subject  to 
relocation,  until  the  claimant  elected  to  retain 
and  patent  the  north  end  of  the  claim,  although 
snch  election  was  not  made  within  the  60  days 
given  for  that  purpose  by  the  Land  Depart- 
ment in  refusing  a  patent  for  the  entire  claim 
because  divided  by  the  placer  claim,  but  was 
deferred  until  after  the  unsuccessful  termina- 
tion in  the  Land  Department  of  a  contest  with 
the  placer  claimant,  begun  after  the  decision 
refusing  the  patent.— Id. 

The  acquiescence  by  the  judgment  debtor  in 
an  invalid  judicial  sale  of  his  interest  in  a  min- 
ing claim  cannot  be  regarded  as  an  abandonment 
of  the  claim  and  an  election  to  accept  the  sale 
as  a  disposition  of  his  property.  Judgment,  Dye 
V.  Crary  (N.  M.  1906)  85  P.  1038,  9  L.  R.  A. 
(N.  S.)  1136,  affirmed.-OrarT  v.  Dye,  28  S.  Ct. 
360.  206  U.  S.  515,  52  U  Ed.  595. 

^926*  —  Relooatlon. 

S«e  M  Cent.  Dig.  Mines.  8f  <1-6S. 

A  valid  and  subsisting  location  of  mineral 
lands,  made  and  kept  up  in  accordance  with 
the  provisions  of  the  statutes  of  the  United 
Stat^  has  the  effect  of  a  grant  by  the  United 
States  of  the  right  of  present  and  exclusive  pos- 
session of  the  lands  located.  If,  wheh  one  en- 
ters on  land  to  make  a  location,  ther^  is  an- 
other location  in  full  force,  which  entitles  its 
owner  to  the  exclusive  possession  of  the  land, 
the  first  location  operates  as  a  bar  to  the  sec- 
ond.—Gwillim  V.  Donnellan,  115  U.  S.  45,  5 
S.  Ct.  1110,  29  L.  Ed.  348. 

An  amended  relocation  of  a  mining  claim, 
made  after  the  land  has  reverted  to  the  i^ublic 
domain,  cannot  cure  the  defect  in  the  original 
relocation  arising  out  of  the  fact  that  the  land 
was  not  then  subject  to  entry,  where  inter- 
vening rights  in  favor  of  a  third  person  have 
been  created.  Judgment,  Gurney  v.  Brown,  77 
P.  357,  32  Colo.  472,  affirmed.— Brown  v.  Gur- 
ney, 26  S.  Ct.  509,  201  U.  S.  184,  50  U  Ed. 
717. 

One  who  attempts  to  relocate  a  mining 
claim  on  the  theory  that  the  required  amount  of 
annual  assessment  work  has  not  been  done, 
with  full  knowledge  of  the  location  and  bound- 
aries of  the  claim,  cannot  assert  a  forfeiture  of 
title  for  failure,  on  the  part  of  the  original  lo- 
cators, to  comply  with  the  mining  rules  re- 
specting notices  of  location.  Judgment,  Emer- 
son V.  Yosemite  Gold  Min.  &  Mill.  Co.  (1906) 
85  P.  122.  149  Cal.  50,  affirmed.— Yosemite  Gold 
Min.  &  Mill.  Co.  v.  Emerson,  28  S.  Ct.  196, 
208  U.  8.  25,  52  L.  Ed.  374. 

Ground  embraced  in  a  mining  location  may 
become  a  part  of  the  public  domain  so  as  to  be 
subject  to  another  location  before  the  expiration 
of  the  statutory  period  for  performing  annual 
labor  if,  at  the  time  when  the  second  location 
is  made,  there  has  been  an  actual  abandonment 
of  the  claim  by  the  first  locator.  Judgment, 
Lockhart  v.  Farrell  (1906)  86  P.  1077,  31  Utah, 


155,  reversed.— Farrell  ▼.  Lodthart,  28  S.  Ct. 
681,  210  U.  S.  142,  62  L.  Ed.  994,  16  L.  R.  A. 
(N.  S.)  162. 

Notice  of  location  of  mining  property  for- 
feited for  failure  to  do  assessment  work  must 
state  that  the  property  has  been  forfeited  under 
Civ.  Code  Ariz.  1901,  par.  3241.--nL912)  Clason 
V.  Matko,  32  S.  Ct.  392,  223  U.  S.  646,  56  L. 
Ed.  588,  affirming  judgment  (1909)  100  P.  773, 
12  Ariz.  213. 

Requirement  of  Civ.  Code  Ariz.  1901,  par. 
3241,  as  to  location  notice  of  relocation  of  for- 
feited mining  claim,  held  not  in  conflict  with 
Rev.  SL  S  2324  (U.  S.  Comp.  St.  1901,  p. 
1426).— Id. 

The  legal  effeot  under  Rev.  St.  |  2325  (U. 
S.  Comp.  St.  1901,  p.  1429),  of  the  allowance 
of  an  entry  on  an  application  for  a  patent  to 
a  mining  claim  by  the  local  land  agent,  as  a 
determination  that  the  original  locations  were 
valid  and  that  all  work  necessary  had  been 
done,  is  not  destroyed  by  cancellation  by  the 
land  department  of  such  entry  and  final  receipt 
under  mistake  of  law. — El  Paso  Brick  Co.  v. 
McKnight,  34  S.  Ct.  498,  233  U.  S.  250,  58  L. 
Ed.  9^,  L.  R.  A.  1915A,  1113,  reversing  judg- 
ment McKnight  V.  M  Paso  Brick  Co.,  120  P. 
694,  16  N.  M.  721,  Ann.  Cas.  1912D.  1309. 

^s»27.  —  Coafliotiiis  loemtioiia. 

See  34  Gent  Dig.  Mines,  18  «4,  65. 

The  right  given  by  Rev.  St.  {  2323,  to  a 

vein  discovered  in  a  tunnel,  dates,  by  relation, 
back  to  the  time  of  the  location  of  the  tunnel 
site,  and  the  right  of  locating  the  claim  to  the 
vein  arises  upon  its  discovery  in  the  tunnel,  and 
mav  be  exercised  by  locating  the  full  length  of 
1,500  feet  on  either  side  of  the  tunnel,  or  in 
such  proportion  thereof  on  either  side  as  the 
locator  may  desire.  Such  a  location  therefore 
gives  superior  right  as  against  a  surface  loca- 
tion made  after  location  of  the  tunnel,  but  be- 
fore discovery  of  the  vein  therein.— Enterprise 
Min.  Co.  V.  Rico-Aspen  Ck>nsol.  Min.  Co.,  17 
S.  Ct.  762,  167  U.  S.  108,  42  I*  Ed.  96,  affirm- 
ing judgment  66  F.  200,  13  C.  C.  A.  390. 

Lines  of  a  junior  lode  location  may  be  laid 
within,  upon,  or  across  the  surface  of  a  valid 
senior  location  for  the  purpose  of  defining  for 
or  securing  to  such  junior  location  underground 
extralateral  rights  not  in  conflict  with  any 
rights  of  the  senior  location. — Del  Monte  Min. 
&  Mill.  Co.  V.  Last  Chance  Min.  &  Mill.  Co., 
18  S.  Ct.  895,  171  U.  S.  55,  43  L.  Ed.  72. 

Neither  the  statute  nor  public  policy  ren- 
ders invalid  a  contract  made  in  settlement  of 
litigation  over  a  disputed  boundary  between 
mining  claims,  by  which  one  of  the  claimants 
binds  himself,  on  obtaining  title  from  the  Unit- 
ed States,  to  convey  the  i>ortion  in  dispute  to 
the  other.  Decree  Montana  Min.  Co.  v.  St. 
Louis  Mining  &  Milling  Co.,  51  P.  824,  20 
Mont.  394,  affirmed.— St.  Louis  Min.  &  Mill.  Co. 
V.  Montana  Min.  Co.,  19  S.  Ct.  61,  171  U.  S. 
650,  43  L.  Ed.  320. 

The  area  of  conflict  between  two  mining 
locations  does  not,  upon  the  forfeiture  of  the 
senior  location,  become  unoccupied  mineral 
lands  of  the  United  States,  so  as  to  enable  a 
reiocator  of  the  forfeited  location  to  adverse  suc- 
cessfully the  application  for  a  patent  by  the 
junior  locator,  since  the  latter*s  right,  under 
Rev.  St.  U.  S.  §  2326  [U.  S.  Comp.  St  1901, 
p.  1430],  to  a  patent,  which  would  exist  in  case 
of  the  failure  of  the  owner  of  a  subsisting  sen- 
ior location  either  to  adverse  the  application  or 
to  prosecute  such  adverse,  if  one  was  made, 
must  also  arise  from  the  forfeiture  of  the  claim 
of  the  senior  locator  before  the  junior  locator's 
application  for  a  patent  was  made,  and  the  con- 
sequent inability  of  the  senior  locator  to  adverse 


This  IHcest  is  eompiled  ea  tlie  Ke j-'Number  System.    For  expUaatiom  see  pace  ill* 
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succesafully  after  tlie  forfeiture  is  complete. 
Judgment  71  P.  1046,  26  UUh,  1,  99  Am.  St 
Rep.  808,  affirmed.— Lavagnino  ▼.  Uhlig,  25  S. 
Ct  716,  198  U.  S.  443,  49  U  Ed.  1119. 

An  attempted  location  of  a  mining  claim, 
based  on  a  discoyery  within  a  valid  subsisting 
claim,  is  absolutely  void  for  purpose  of  founding 
an  adverse  claim.— (1912)  Swanson  v.  Sears, 
32  S.  Ct.  455,  224  U.  S.  180,  56  U  Ed.  721. 
affirming  judgment  a910)  Same  ▼.  Kettler.  105 
P.  1059,  1065.  17  Idaho.  321,  339. 

^s»28.  Rislits  Acquired. 
Bee  U  Cent.  Dig.  Mines,  fifi  66-M. 

^S929.  — —  In  seneraL 

See  U  Cent  Dig.  Mines,  fifi  W-Tlt 

On  February  28,  1877,  by  treaty  with  the 
Sioux  Indians,  the  Black  Hills  reservation,  in 
Dakota,  was  ceded  to  the  United  States;  and 
where  a  party  was  in  possession  of  a  mining 
daim  on  that  day,  under  the  mining  laws  and 
customs,  he  could,  by  adopting  what  had  been 
done,  date  his  rights  from  that  day,  and  such 
location  and  improvements  would  give  him  the 
right  of  possession.— Noonan  v.  Caledonia  Gold 
ma.  Obj.  121  U.  S.  893,  7  S.  Ct  911,  80  L.  Ed. 
1061,  alarming  judgment  Caledonia  Gold  Min. 
Co.  T.  Noonan,  8  Dak.  189,  14  N.  W.  426. 

Where  a  treaty  (15  SUt  619,  620)  provides, 
in  respect  to  Indian  reservations,  that  with  cer- 
tain exceptions  no  persons  shall  be  permitted  to 
"pass  over,  settle  upon,  or  reside  in  the  terri- 
tory described,"  the  location  of  a  mining  daim 
therein  and  a  relocation  two  years  after  the 
opening  of  the  reservation,  cannot  be  made  the 
basis  of  a  mineral  patent  as  ^gainst  one  who 
located  the  same  claim  four  months  after  the 
opening  of  the  reservation,  and  otherwise  com* 
plied  with  the  law.— Kendall  v.  San  Juan  Silver 
Min.  Co.,  144  U.  S.  658,  12  S.  Ct  779,  36  L. 
Ed.  583,  affirming  Judgment  9  Colo.  349,  12  P. 
19a 

One  of  two  coterminous  mining  proprietors 
is  estopped  to  assert  that  because  of  tne  non- 
parallelism  of  the  end  lines  of  the  other's  daim, 
it  did  not  cany  extralateral  rights  defined  by 
extending  the  common  end  line  between  the 
two  surfice  locations,  where  such  common  lineu 
described  as  crossing  the  lode,  was  established 
by  the  patent  surveys  as  the  result  of  an  ad- 
verse proceeding  in  the  land  office,  and  a  com- 
Sromise  agreement  with  respect  thereto  entered 
ito  by  the  immediate  predecessors  in  title  of 
SQch  Droprietors,  who  succeeded  to  the  inter- 
ests of  their  predecessors  with  a  knowledge  of 
the  boundary  line  so  determined.  Judgment 
Argonaut  Min.  Ca  v.  Kennedy  Min.  &  MiU. 
COm  63  P.  148,  131  CaL  15,  82  Am.  St  Rep. 
317,  affirmed.— Kennedy  Min.  &  MilL  Co.  v. 
Ar»maut  Min.  Co.,  23  &  Ct  601,  189  U.  S.  1, 
47  X.  Bd.  685. 

Rights  in  mining  property  entitled  to  pro- 
tection under  Act  May  10,  1872,  c.  152,  {  2, 
17  SUt  91,  Rev.  St  U.  S.  |  2320  [U.  S.  Comp. 
St  1901,  pp.  1424,  1425J,  as  previously  acquired 
under  exisung  laws,  exist  where  a  lode  mining 
location  had  been  made  at  the  time  of  the  pas- 
sage of  that  act  and  the  proceedings  under  Act 
July  26,  1866,  c.  262,  14  Stat.  251,  had  then  so 
far  advanced  as  to  exdude  adverse  claims.  De- 
cree, Central  Eureka  Min.  Co.  v.  East  Central 
Eureka  Min.  Co.  (1905)  79  P.  834,  146  Cal. 
147.  affirmed.— East  Central  Eureka  Min.  Co. 
▼.  Central  Eureka  Min.  Co.,  27  S.  Ct  258, 
204  U.  S.  266,  51  L.  Ed.  47a 

A  lode  mining  daim  owner  has  the  right 
to  the  ore  beneath  his  claim  in  a  vein  not  hav- 
ing its  apex  there,  subject  only  to  the  right  of 
the  owner  of  the  claim  where  such  vein  apexes 
to  follow  it  downward  on  its  dip. — Mammoth 
Min.  Co.  V.  Grand  Central  Min.  Co.,  29  8.  Ct 
418.  213  U.  S.  7%  53  L.  Ed.  702. 


RisHt  to  Tsia  or  lode  harlac 
apex  withlM  olaim  in.  ^seneruL 

See  S4  Cent  Dig.  Mines,  18  7S.  74. 

Bight  to  follow  a  vein  on  its  dip  beyond 
the  surface  lines  of  lode  location  exists  under 
Rev.  St  f  2322  (Oomp.  «t  1913,  |  4618),  only 
where  the  apex  lies  inside  of  such  lines,—* 
Stewart  Mining  Co.  v.  Ontario  Mining  Co.,  35 
9.  Ct  610,  237  U.  S.  350,  59  U  Ed.  989,  af- 
firming judgment  132  P.  787,  23  Idaho,  724. 

^=^lw  •««-  EKtralatond    ricl&ts    suider 
▼ein  or  lode  loeation* 

See  U  Cent  Dig.  Mines,  19  76-77. 

Under  Rev.  St.  |  2322,  the  owner  of  mining 
property  is  not  only  entitled  to  all  the  mineral 
in  the  vein  or  lode  included  within  the  surface 
lines  of  his  daim  extended  vertically,  but  may 
follow  that  vein  or  lode  beyond  the  vertical  side 
lines  of  the  daim,  as  far  as  it  extends  in  & 
more  or  less  continuous  body  of  mineral  lying 
within  a  well-defined  boundary  of  other  rock,  aa 
long  as  it  can  be  traced  as  distinguishable  from 
the  general  mass  of  the  mountain,  and  even 
though  the  mineral  may  diminish  or  be  totally 
suspended  for  a  short  distance,  if  found  again 
in  the  same  course,  with  the  same  mineraL— 
Iron  Silver  Min.  Co.  v.  Cheesman,  116  U.  S. 
529,  6  S.  Ct.  481,  29  L.  Ed.  712. 

,  Under  Rev.  St  U  2320,  2322,  where  tbo 
vein  in  its  descent  passes  outside  of  vertical 
planes  extending  through  the  surface  side  lines 
of  a  mining  claim,  the  owner  oi  the  daim  is  en* 
titled  to  only  so  much  of  the  vein  as  lies  be- 
tween vertical  planes  through  the  end  lines, 
continued  in  their  own  direction. — Iron  Silver 
Min.  Co.  Y.  Elgin  Mining  &  Smelting  Co.,  118 
U.  &  196,  6  a.  Ct  1177,  30  U  £3d.  98. 

Tht  risht  to  follow  a  vein  on  its  dip  out- 
side the  sine  lines  of  a  daim  is  dependent  upon 
the  parallelism  of  the  end  lines.  If  the  end 
lines  are  not  paralld,  no  extralateral  rights 
exist  Hence,  where  the  mining  claim  was  a 
nine-sided  figure  resembling  a  horse  shoe,  and 
one  of  the  sides  called  an  end  line  and  made 
paralld  to  the  other  end  line  was  not  in  fact 
an  end  line  but  a  side  Une  because  running  near- 
ly paralld  with  the  general  course  of  the  vein* 
no  extralateral  rights  can  be  daimed.— Id. 

When  a  mining  daim  crosses  the  course  ni 
the  lode  or  vein,  instead  of  bein^  "along  the 
vein  or  lode,"  the  "end  lines,**  within  the  mean- 
ing of  Rev.  St  i  2320,  for  the  purposes  of  fol- 
lowing the  dip  are  those  whidi  measure  the 
width  of  the  claim  as  it  crosses  the  lode,  though 
they  run  the  "lon^  way"  of  the  daim  and  would 
ordmarily  be  considered  as  "side  Unes.**— Argen- 
tine Min.  Co.  V.  Terrible  Min.  Co.,  122  U.  S. 
478,  7  S.  Ct  1356,  30  U  Ed.  1140. 

If  two  daims  each  have  a  portion  of  the 
apex  or  outcropping  of  the  same  vein  and  in 
following  the  vein  downward  along  the  dip  with- 
in the  planes  of  thdr  end  lines,  through  which 
the  vein  passes,  the  two  daims  come  in  conflict 
as  to  a  portion  of  the  dip,  the  daim  first  located 
will  be  entitled  to  such  oonfiicting  portion.— Id. 

When  a  daim  is  located  across,  instead  of 
along,  the  lode,  its  side  lines  must  be  treated 
as  its  end  lines,  and  its  end  lines  as  Its  side 
Unes;  so  that  under  Rev.  St  %  2322,  the  dip 
cannot  be  followed  outside  the  vertical  plane 
of  the  original  side  lines  into  an  adjoining  claim« 
—King  V.  Amy  &  Silversmith  ConsoL  Min.  Co., 
152  U.  S.  222.  14  S.  Ct  510.  38  L.  Ed.  419, 
reversing  judgment  9  Mont  643.  24  P.  200. 

Where  the  course  of  a  vein  or  lode  is  across 
the  claim,  instead  of  in  the  direction  of  its 
length,  the  side  lines  of  the  location  become  the 
end  lines,  and  the  end  lines  the  side  Unes. — ^Last 
Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S. 
683,  15  S.  Ct  7a3,  39  L.  Ed.  859,  reversing 
judgment  61  F,  557.  9  C.  C.  A.  613. 

Quere:  Whether,  in  a  case  in  which  a  vein 
or  lode  passes  through  one  end  line  and  one  side 
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line  of  a  mining  locaticm.  the  owner  of  the  claim 
has  any  right  to  follow  tne  dip  beyond  the  verti- 
cal plane  of  his  Bide  lines  within  the  limits,  of 
some  equitably  created  new  end  lines,  or  is  lim- 
ited to  the  common-law  rights  of  an  owner  of 
real  estate,  and  nothing  more ;  and  whether,  in 
case  the  location  is  amended  so  as  to  cut  off  one 
end  of  the  daim,  and  thus  make  the  vein  pass 
through  both  end  lines,  assuming  that  such 
amended  location  is  valid,  the  rights  acquired 
under  it  are  to  be  regarded  as  relating  back  to 
the  date  of  the  original  location,  so  as  to  give  a 
right  to  follow  the  dip  underneath  an  inter- 
mediate location,  or  as  arising  simply  at  the 
time  oi  amendment,  in  which  case  the  inter- 
mediate location  would  have  the  prior  right. 
-Id. 

If  the  apex  of  a  vein  crosses  one  end  line 
and  one  side  line  of  the  daim,  the  locator  may 
still  follow  the  vdn  on  its  dip  beyond  the  ver- 
ticd  side  line  of  his  location.— Del  Monte  Min. 
ft  Mill.  Co.  V.  Last  Chance  Min.  ft  Mill.  Co., 

18  S.  Ct.  896,  171  U.  S.  66,  43  L.  Ed.  72. 

It  is  the  end  lines  alone,  and  not  in  con- 
nection with  any  other  lines,  which  define  the 
eztralateral  rii^ts;  and  they  must  be  straight 
lines,  not  broken  or  curved  ones.— Walrath  v. 
Champion  Min.  Co.,  18  S.  Ct.  909,  171  U.  -S. 
293.  43  I/.  Ed.  170,  affirming  decree  72  F.  978, 

19  C.  C.  A.  823. 

Under  the  providon  in  the  act  of  1872  (Rev. 
St  i  2322)  giving  to  the  locators  of  daims  there- 
tofore located  any  additional  veins,  lodes,  or 
lediies  existing  therein,  the  end  lines  of  the 
daim,  for  the  purpose  of  determining  extralat- 
eral  rights  in  such  additional  vdns,  were  the 
end  lines  of  the  original  location  and  lode,  and 
were  not  to  be  determined,  irrespective  thereof, 
by  the  direction  of  the  newly-discovered  lodes. 
-Id. 

The  right  of  the  owner  to  pursue  a  vein 
apezinf  within  the  surface  boundaries  of  his 
lode  f!»iw<«g  daim  on  its  (]Up  downward  outdde 
the  vertiou  nde  lines  of  such  daim,  which  is 
given  by  Rev.  St.  U.  S.  |  2322  [U.  8.  Comp. 
St  1901,  p.  142CQ,  cannot  be  deemed  to  indude 
the  light  to  run  a  horisontal  tunnd  from  his 
cUdm  into  an  adjoining  patented  lode  daim,  for 
the  purpose  of  reaching  the  vein  in  its  descent 
through  such  adjoiningdaim,  in  view  of  the 
providons  of  section  2319  [U.  S.  Comp.  St 
1901,  p.  1424],  that  all  valuable  mineral  de- 
positB  m  lands  belonging  to  the  United  States 
are  open  to  exploration  and  purdiase,  and  the 
lands  in  which  they  are  found  to  occupation  and 

Jnrchase,  and  of  section  2325  [U.  S.  Comp.  St 
901,  p.  1429],  that  a  patent  for  any  land 
daimea  and  located  for  valuable  deposits  tdbj 
be  obtained  when  properly  claimed  and  located. 
Judgment  113  F.  900,  51  C.  C.  A.  530,  64  L.  R. 
A.  207,  affirmed.— St  Louis  Min.  ft  Mill  Co. 
of  Montana  v.  Montana  Min.  Co.,  24  S.  Ct  664, 
194  U.  S.  285»  48  L.  Ed.  963. 

Priority  of  entry  and  patent  does  not  con- 
dusivdy  establish  seniority  of  location,  bo  as  to 
give  the  holder  of  a  lode  mining  daim  under 
such  patent  the  right  to  the  entire  width  of 
the  vein  on  its  dip,  where  part  of  the  apex  of 
each  veiiris  within  such  claim  and  part  within 
an  adjoining  daim.  Judgment  United  States 
Kin.  Co.  V.  Lawson  a904)  134  F.  769,  67  C. 
C.  A.  S37,  affirmed.— Lawson  v.  United  States 
Min.  Co.,  28  8.  Ct  15,  207  U.  S.  1,  62  L.  Ed. 
66. 

The  senior  location  takes  the  entire  width 
of  the  vein  on  its  dip,  where  the  apex  of  such 
vein  is  partly  within  two  or  more  adjacent  lode 
mining  daims. — Id. 


Cross  or  waited  Tolas. 

Sm  M  Cent  Dig.  Mines,  i§  78,  79. 

The  servitude  imposed  upon  the  senior  loca- 
tion of  a  mining  daim  by  Rev.  St  U.  S.  |  2336 
[U.   8.  Comp. '  St   1901,   p.   1436],   by  giving 


a  right  of  way  to  the  junior  location,  whether 
that  extends  only  through  the  space  of  the 
intersection  of  the  vdns  or  through  the  space  of 
intersection  of  the  claims,  does  not  otherwise 
afifect  the  exdusive  rights  given  the  senior  loca- 
tion, or  except  therefrom  the  cross  vdns  apex- 
ing  therein.  Judgment,  69  P.  607,  27  Qolo.  1, 
50  L.  R.  A.  209.  83  Am.  St  Rep.  17,  affirmed.— 
Calhoun  Gold-Min.  Co.  v.  Ajax  Oold-Min.  Co., 
21  S.  Ct  865,  182  U.  S.  499,  45  L.  Ed.  1200. 

^=»33.  ..I.  Veins  in.  tnnnol  loo«ttions. 

See  84  Gent  Dig.  Mines,  fi  80. 

The  Colorado  territorial  statute  of  1861 
(IfiUs*  Ann.  St  |  8141),  limiting  a  tunnd  own- 
er  to  250  feet  each  way  on  a  vein  discovered  in 
the  tunnel,  if  not  in  terms  subseouently  repeal- 
ed, was  superseded  by  the  legislation  of  Con- 
gress.— Enterprise  Min.  Co.  v.  Rico-Aspen  Con- 
sol.  Min.  Co.,  17  S.  Ct  762,  167  U.  S.  108,  42 
Ix  Ed.  96,  affirming  66  F.  200,  13  C.  C.  A. 
390. 

Blind  veins  underneath  prior  lode  daims 
bdong  to  the  surface  location,  under  Rev.  St 
U.  S.  i  2322  [U.  S.  Comp.  St  1901,  p.  1425], 
and  thdr  discovery  by  running  a  tunnel,  under 
section  2323  [U.  S.  Comp.  St  1901,  p.  1426], 
does  not  give  the  owner  of  the  tunnel  any  right 
to  them.  Judgment'  59  P.  607,  27  Colo.  1,  50 
L.  It  A.  209,  83  Am.  6t  Rep.  17,  affirmed.— 
Calhoun  Gold-Min.  Co.  v.  Ajax  Oold-Min.  Ca, 
21  S.  Ct  885,  182  U.  S.  499,  45  L.  Bd.  1200. 

The  location  of  a  tunnel  dte  for  mining 

{rarposes  must  be  made  in  subordination  to  prior 
ode  claims,  and  the  tunnd  has  no  right  of  way 
through  them.— Id. 

€s»34.  Transfer  of  elalnis  or  righto  na- 
dor  looations. 
See  84  Cent  Dig.  Mines,  »  81-«8. 

The  transfer  of  a  mining  daim  by  a  qualified 
locator  to  an  alien  •is  not  to  be  treated  as,  ipso 
facto,  an  abandonment,  nor  is  it  analogous  to 
the  casting  of  descent  upon  an  alien.  It  oper- 
ates as  a  transfer  of  the  claim  to  the  grantee, 
subject  to  question  only  by  the  government  on 
the  ground  of  his  alienage.— Manuel  v.  Wulff, 
152  U.  S.  505,  14  S.  Ct  &1,  38  L;  Bd.  532.  re- 
versing judgment  Wulff  v.  Manuel,  9  Mont  276, 
279,  286,  28  P.  723. 

^s»36.  Goal  lands. 
See  84  Cent  Dig.  Mines,  8  87. 

The  prohibition  against  more  than  one 
entry  of  coal  lands  by  the  same  person,  which 
is  made  by  Rev.  St  |  2360  (U.  S.  Comp.  St 
1901,  p.  1441),  prevents  a  qualified  person 
from  making  a  coal  land  location  apparently 
for  himself,  but  in  fact  as  an  agent,  for  the 
purpose  of  securing  to  a  corporation  a  larger 
area  of  coal  lands  than  such  corporation  could 
lawfully  locate  for  itself.— United  States  t. 
Munday,  32  S.  Ct  68,  222  U.  S.  175,  56  L.  Bd. 
149,  reversing  judgment  (C.  C.)  186  F,  375. 

The  restriction  to  one  entry  by  the  same 
person,  made  bv  Rev.  St  |  2350  (U.  8.  Comp. 
St  1901,  p.  1441),  governing  entries  of  coal 
lands  under  the  three  preceding  sections,  which 
relate  solely  to  surveyed  lands,  and  which 
were  expressly  extended  to  Alaska  by  Act  June 
6,  1900,  c  796,  81  SUt  658  (U.  S.  Comp.  St 
1901,  p.  1441),  was  made  applicable  to  entries 
on  unsurveyed  coal  lands  in  Alaska  by  Act 
April  28,  1904,  c  1772,  33  Stat  625  (U.  S. 
Comp.  St  Supp.  1909,  p.  666),  enacted  solely 
to  provide  for  the  sale  of  such  lands,  and  con- 
tinuing in  force  in  Alaska  all  the  coal  land 
laws  of  the  United  States  not  in  conflict  with 
its  providons,  the  fact  that  such  statute  im- 
poses no  restrictions  upon  alienation  by  one 
who  has  made  a  lawful  location  not  warrant- 
ing a  different  conclusion,  and  the  words,  "the 
three  preceding  sections,"  found  in  section 
2350,  having  no  material  significance,  but  hav- 
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ing  been  necessitated  because  the  provisions  of 
the  original  act  of  March  3,  1873  (chapter  279, 
17  Stat.  607),  when  carried  into  the  Revised 
Statutes,  were  made  a  part  of  the  general  land 
law  embracing  the  sale  of  other  public  lands. 
—Id.  ^ 

One  making  entry  of  coal  lands  avowedly 
for  his  own  use  is  "the  person  who  made  such 
entry,"  within  Act  June  16,  1880,  §  2^  providing 
for  the  repayment  of  price  on  cancellation 
though  he  made  the  entry  i  for  a  corporation,  for 
its  benefit.— (1912)  United  States,  v.  Colorado 
Anthracite  Co.,  32  S.  Ct.  617.  225  U.  S.  219, 

56  L.  Bd.  1063,  affirming  judgment  (1909)  45 
Ct  CI.  614. 

Corporate  grantee  in  a  quitclaim  deed  to 
public  land,  executed  by  a  person  who,  having 
then  no  interest,  afterwards  made  an  entry  ac- 
tually at  the  instance  of  a  corporation,  with 
its  money,  is  his  assign  within  Act  June  16, 
1880,  S  2,  providing  for  repavment  of  price  on 
subsequent  cancellation  to  the  enterer  or  his 
assigns.— Id. 

Right  to  repayment  of  price  of  public  lands 
^ven  by  Act  June  16,  1880,  f  2,  where  entry 
IS  canc^ed,  does  not  apply  to  cases  where  en- 
try was  fraudulently  procured. — Id. 

Entry  of  coal  lands  aVbwedly  for  the  sole 
use  of  the  entryman,  but  shown  to  have  been 
made  at  the  instance  of  a  corporation  and  for 
its  benefit,  was  not  fraudulently  procured  in 
contravention  of  Rev.  St.  $§  2347-2352  (U.  S. 
Comp.  St.  1901,  pp.  1440,  1441),  forbidding 
acquisition  of  such  lands  in  excess  of  quanti- 
ties prescribed,  where  there  was  no  effort  to 
evade  restrictions  as  to  quantitjr. — Id. 

The  rights  of  persons  seeking  to  purchase 
coal  lands  from  the  United  States  held  meas- 
ured by  their  second  application,  where,  instead 
of  pursuing  any  remedy  in  the  courts  growing 
out  of  tiie  rejection  by  the  Land  Department  of 
their  original  application,  they  acquiesced  in 
that  decifflon  for  more  than  a  year  and  a  half. — 
Plested  V.  Abbey,  33  S.  Ct  503,  228  U.  S.  42, 

57  L.  Ed.  724. 

^=:>3d.   Oil  mad  gam  land*. 

See  84  Cent  Dig.  Mines,  8  87. 

Even  as  between  rival  mineral  claimants  to 
petroleum  lands,  there  must  have  been  such 
a  discovery,  in  order  to  sustain  a  location,  as 
would  justify  a  prudent  person  in  the  expendi- 
ture of  money  and  labor  in  exploitation  for 
petroleum.  Judgments,  Miller  v.  Chrisman,  73 
P.  1083,  74  P.  444,  140  Cal.  440,  98  Am.  St 
Rep.  63,  affirmed.— Chrisman  v.  Miller,  25  S.  Ct 
m,  197  U.  S.  313.  49  L.  Ed.  770. 

^=»38.  Aotiona  to  determin*  and  estab- 
lish risbts. 

See  84  Cent  Dig.  Mines,  fifi  87^-118. 

In  an  action  to  determine  an  adverse  claim 
under  Rev.  St.  |  2326  (amended  March  3,  1881), 
the  issue  is  not  which  of  the  two  claimants  has 
the  best  ri^ht,  but  whether  either  claimant  has 
sufficient  right  to  entitle  him  to  a  patent;  for, 
if  not,  the  verdict  and  judgment  will  be  against 
both.— Jackson  v.  Roby,  109  U.  S.  440,  3  S. 
Ct.  301,  27  L.  Ed.  990;  Perego  ▼.  Dodge,  163 
U.  S.  160,  16  S.  Ct.  971,  41  U  Ed.  113. 

Under  Code  Civ.  Proc.  Colo.  1877,  |S  48,  49, 
52,  61,  as  at  common  law,  facts  may  be  pleaded 
according  to  their  legal  effect,  without  setting 
out  the  particulars  that  lead  to  it,  and  neces- 
sary circumstances  implied  by  law  need  not  be 
expressed  in  the  plea;  and  therefore,  in  an 
action  by  the  patentee  of  a  placer  claim  to  re- 
cover possession  of  a  vein  or  lode  witKin  its 
boundaries,  an  answer  alleging  that  the  vein 
or  lode  was  known  to  the  patentee  to  exist  at 
the  time  of  applying  for  the  patent,  and  was 
not  included  in  his  application,  well  pleads  the 
fact  which,  under  section  2333  of  the  Revised 
Statutes,  precludes  him  from  having  an^  right 
of  possession  of  the  vein  or  lode.— Sullivan  ▼• 


Iron  Silver  Min.  Co.,  109  U.  S.  550,  8  S.  Ct. 
339,  27  L.  Ed,  1028. 

Under  Rev.  St.  |  2326,  requiring  proceed- 
ings for  determination  of  an  adverse  daim  to 
mineral  lands  to  be  commenced  within  30  days 
after  filing  the  claim,  the  filing  of  a  complaint 
in  a  proper  court  of  competent  jurisdiction 
within  that  time  is  a  commencement  of  the 
proceedings,  although  no  docket  fee  or  other 
fee  is  paid  until  afterwards;  and  the  objection 
that  the  proceeding  was  not  commenced  in  time 
cannot  be  taken  by  a  defendant  who  has  de- 
murred and  answered,  and  gone  to  trial  without 
it.— Richmond  Min.  Co.  v.  Rose,  114  U.  S.  576, 
5  S.  Ct  1055,  29  L.  Ed.  273,  affirming  Rose 
V.  Richmond  Min.  Co.,  17  Nev.  25,  27  P.  1105. 

In  proceedings  to  determine  an  adverse 
claim  to  mineral  lands,  pursuant  to  Rev.  St 
I  2326,  a  title  founded  on  a  patent  for  an  ad- 
joining claim,  procured  by  one  of  the  litigants 
on  application  pendente  hte,  will  not  be  heard 
by  the  court  to  prejudice  the  merits  ol  the 
case.— Id. 

In  an  action  brought  in  the  district  court 
of  Montana  ^o  settle  the  controverted  right  to 
a  patent  under  Rev.  St.  U.  S.  S§  2325,  2326, 
requiring  an  adverse  claimant  to  mineral  lands 
to  commence  proceedingrs  in  a  court  of  com- 
petent jurisdiction  to  determine  the  question  of 
the  right  of  possession,  it  was  shown  that  the 
)lsiutiff  had  made  an  agreement  to  convey  said 
ands  to  a  third  person,  in  i)oeses8ion  of  such 
ands  as  tenant  at  the  time  of  trial,  and 
the  plaintiff,  under  Code  Civ.  Proc.  Mont.  S 
354,  declaring  that  "an  action  may  be  brought 
by  any  person  in  possession,  by  himself,  or  his 
tenants,  of  real  property,  against  an  adverse 
claimant,  to  determine  such  adverse  daim,"  was 
nonsuited  as  not  being  in  possession.  Held  er- 
ror, since,  th3  title  to  the  lands  being  in  the 
United  States,  plaintiff's  agreement  to  convey 
passed  no  title  to  the  party  named  therein,  but 
merely  rendered  him  tenant  under  the  plaintiff. 
— Wolverton  v.  Nichols,  119  U.  S.  485,  7  S. 
Ct.  289,  30  L.  Ed.  474,  reversing  judgment  5 
Mont  89,  2  P.  308. 

In  an  action  to  recover  a  placer  claim,  de- 
fendants alleged  that  they  had  entered  to  work 
a  lode  or  vein  excluded  from  the  plaintiff's  pat- 
ent for  the  placer  claim,  which  plaintiff  had 
introduced  in  evidence.  Plaintiff  then  offered 
another  patent  and  deed  from  the  patentee  to 
the  part  excepted  from  the  patent.  Held  error 
to  exclude  the  patent  and  deed,  as  plaintiff 
could  show  title  from  any  source. — Iron  Silver 
Min.  Co.  V.  Reynolds,  124  U.  S.  374,  8  S.  Ct 
598,  31  Jj.  Ed.  466. 

The  allegation  that  a  yaHd  and  legal  loca- 
tion was  made  by  persons  under  whom  plaintiff 
claims,  and  that  plaintiff  had  held  possession 
for  more  than  five  consecutive  years  prior  to  the 
ouster  by  defendants,  and  paid  all  the  taxes  as- 
sessed during  that  period,  shows  a  right  in 
plaintiff  to  the  premises  in  dispute,  under  the 
laws  of  Colorado,  superior  to  any  other  claims 
except  that  of  the  government.— Glacier  Moan- 
tain  SUver  Min.  Co.  v.  Willis,  127  Ih  S.  471, 
8  S.  Ct.  1214,  32  L.  Ed.  172. 

In  an  action  to  recover  a  mining  daim,  the 
complaint  after  setting  forth  the  location  by 
plaintiff's  grantors  of  a  tunnel  and  tunnel  site 
in  Snake  River  mining  district.  Summit  coun- 
ty, Colo.,  at  the  base  of  the  Glacier  mountain, 
stated  that  said  grantors  caused  to  be. made  out 
and  recorded  a  location  certificate  of  said  tun- 
nel claim,  describing  the  location  and  bound- 
aries thereof,  that  the  said  tunnd  claim  was  by 
its  locators  named  the  "Silver.  Gate  Tunnel 
Claim,"  and  is  described  more  fully  as  foUow^s: 
"Commencing  at  the  base  of  said  Glacier  moun- 
tains east  of  Bear  creek,  and  running  south- 
east, and  parallel  with  Coley  tunnel,  through 
said  mountain  5,(X)0  feet  from  the  mouth  or 
starting-point  of  said  tunnel,  at  a  stake  marked, 
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and  in  or  at  the  mouth  of  said  Silver  Gate  tun- 
nel, and  250  feet  northeast,  and  250  feet  south- 
west, from  said  stake  or  tunnel,  to  its  termina- 
tion.' Held>,  on  demurrer,  that  the  description 
was  sufficient.— Id. 

Although  the  lodes  alleged  to  be  embraced 
within  a  tunnel  site  location  are  not  each  sep- 
arately described,  the  statement  lu  a  complaint 
that  all  the  lodes  in  the  tunnel  daim  have  been 
worked  and  mined  by  plaintiff  and  its  grantors 
comprehends  every  part  of  the  property  for  the 
recovery  of  which  the  action  is  brought. — Id. 

Under  the  practice  act  of  Utah  territory 
a  complaint  in  an  action  to  quiet  title  to  a  min- 
ing claim,  which  states  that  plaintiff  is  in  pos- 
session and  that  defendant  daims  an  interest 
or  an  estate  therein  adverse  to  him,  is  suffi- 
cient to  require  the  nature  and  character  of  the 
defendant's  adverse  claim  to  be  set  up,  inquired 
into,  and  judicially  determined. — Parley's  Park 
Silver  Min.  Co.  v.  Kerr,  130  U.  S.  256,  9  S. 
Ct.  511.  32  L.  Ed.  906,  reversing  3  Utah,  235, 
2  P.  709. 

In  a^  action  to  quiet  title  the  answer  of  de- 
fendant did  not  distinctly  put  in  issue  the  va- 
lidity of  the  original  location,  but  denied  the 
existing  right  and  ownership  of  plaintiff  and  his 
possession  sin^e  the  discovery  and  location,  and 
alleged  a  forfeiture  by  plaintiff  and  a  relocation 
by  defendant  The  court  charged  the  jury  that 
the  validity  of  the  original  location  was  not  in 
dispute,  and  that,  if  they  believed  that  plaintiff 
was  in  the  quiet  and  undisturbed  possession 
prior  to  defendant's  entry ;  that  the  boundaries 
of  said  claim  were  properly  marked;  and  that 
there  had  been  theretofore  discovered  therein  a 
vein  or  lode,— plaintiff  had  made  out  a  prima 
fade  case,  which  could  only  be  overcome  by 
proof  of  forfdture  and  acquisition  by  defend- 
ant. Held  that,  if  the  charge  that  the  original 
location  was  not  disputed  was  error,  it  was  not 
prejudicial  to  defendant.  As  the  cause  was 
one  of  equity  jurisdiction,  and  tried  in  the 
courts  of  Montana,  which  exercise  both  law 
and  equity  jurisdiction,  the  finding  of  the  jury, 
having  been  accepted,  must  be  treated  as  the 
finding  of  the  court,  and  the  instruction  only 
iadicated  its  ruling  respecting  the  inferences  to 
be  drawn  from  plaintiff's  prior  possession. — 
Hammer  y.  Garfield  Min.  &  Mill.  Co.,  130  U. 
S.  291,  9  S.  Ct.  548,  32  L.  E)d.  964,  affirming 
Garfield  Min.  &  Mill.  Co.,  6  Mont.  53,  8  P.  153. 

On  an  issue  as  to  whether  a  certain  vein 
was  excepted  from  a  placer  patent,  it  was 
harmless  error  to  charge  that  it  was  excepted  if 
known  to  exist  at  the  date  of  the  patent,  when 
all  the  evidence  offered  with  respect  to  the  ex- 
istence of  such  knowledge  related  to  a  time  an- 
terior to  the  application. — Iron  Silver  Min.  Co. 
V.  Mike  &  Starr  Gold  &  Silver  Min.  Co., 
143  U.  S.  394,  430,  12  S.  Ct  543,  36  L.  Ed. 
201. 

Tile  G.  daim,  owned  by  plaintiff,  adjoined 
the  S.  claim  on  the  south.  In  an  action  to 
determine  conflicting  locations,  the  jury  gave  a 
general  verdict  for  plaintiff  on  conflicting  evi- 
dence that  the  discovery  shaft  was  partly  on 
both  claims,  the  apex  being  within  the  line  of 
the  C.  claim.  To  the  interrogatory,  ''Was  any 
part  of  such  vein  or  lode  discoverea  by  the  lo* 
cators  of  said  C.  claim  at  a  point  of  discovery 
south  of  the  south  boundary  line  of  the  S.  lode 
claim  as  patented,  and  within  the  limits  of  the 
said  C.  lode  claim  as  located?"  the  answer  was 
"Yes."  To  the  interrogatory,  "Was  the  top  or 
apex  of  such  vein  within  the  limits  of  the  S. 
claim  as  patented?"  the  answer  was  "No." 
Held,  that  there  was  no  conflict  between  the 
verdict  and  findings. — Larkin  v.  Upton,  144  U. 
S.  19,  12  S.  Ct.  614,  36  U  Ed.  330,  affirming 
judgment  Upton  v.  Larkin,  7  Mont  449,  17  P. 
728. 


The  Oregon  statute  (in  force  in  Alaska), 
which  requires  that  a  verdict  for  the  plaintiff  in 
actions  to  recover  real  estate  shall  state  taat  he 
was  entitled  to  the  possession  of  the  property 
described  in  the  complaint,  or  some  part  there- 
c^  and  the  nature  and  duration  of  his  estate 
(Hill's  Ann.  Laws,  p.  380,  \  320),  is  inapplica- 
ble to  an  action  brought  under  Hev.  St.  §  2326, 
to  determine  an  adverse  claim  to  mining  prop- 
erty, and  a  general  verdict  in  favor  of  plaintiff 
is  suffident — ^Bennett  v.  Harkrader.  158  U.  S. 
441,  15  S.  Ct.  863,  39  L.  EM.  1046. 

In  an  action  by  the  locator  of  a  mining 
claim  to  recover  its  possession  from  one  who 
has  illegally  ousted  it  therefrom,  plaintiff  may, 
to  show  its  good  ftiith  in  workii\g  the  claim, 
introduce  evidence  that  it  expended  several 
thousand  dollars  in  so  doing  between  the  time 
it  todc  possession  and  such  ouster;  Rev.  St. 
I  2324,  requiring  that  on  each  daim  located 
|100  worth  of  labor  shall  be  performed  before 
the  issue  of  a  patent.— Haws  v.  Victoria  Copper 
Min.  Co.,  160  U.  S.  308,  16  S.  Ot  282,  40  L, 
Ed.  436. 

Rev.  St  I  2326.  providing  tfiat  one  filing  an 
adverse  daim  during  the  period  provided  for 
publication  of  an  application  for  a  patent  for 
mineral  lands  shall  "commence  proceedings  in 
a  court  of  competent  jurisdiction  to  determine 
the  right  of  possession,  authorizes  either  an  ac- 
tion at  law  or  a  suit  in  equity,  as  may  be  most 
appropriate.—Peregp  v.  Dodge,  163  U.  S.  160, 
16  S.  Ct.  971,  41  L.  Ed.  113. 

Hie  owner  of  a  prior  placer  mining  location 
may  maintain  an  adverse  suit  against  an  ap- 
plication for  a  patent  for  a  subsequent  lode  lo- 
cation within  the  exterior  boundaries  of  the 
placer  daim,  made  by  persons  entering  thereon 
against  the  will  of  tiie  placer  locators  for  the 
purpose  of  prospecting  for  unknown  lodes  or 
veins.  Judgment  68  P.  286,  29  Colo.  377,  64 
L.  R.  A.  209,  93  Am.  St.  Rep.  89,  affirmed.— 
Clipper  Min.  Co.  v.  Eli  Mining  &  Land  Co.,  24 
S.  Ot.  632,  194  U.  S.  220,  48  L.  Ed.  944. 

A  delay  of  eight  years  after  the  right  to  a 
deed  of  an  interest  in  a  mining  claim  has  ac- 
crued by  reason  of  a  proportionate  contribu- 
tion to  the  work  and  expense  necessary  to  ob- 
tain a  patent  will  defeat  a  suit  to  enforce  such 
right,  where  complainants  contributed  nothing 
further  to  the  subsequent  development  of  the 
mine  and  the  consequent  discovery  of  a  rich 
ore  deposit  Decree  66  P.  552,  11  N.  M.  1,  55 
Li.  R.  A.  658,  affirmed.— Patterson  v.  Hewitt, 
25  S.  Ct  35,  195  U.  S.  309,  49  L.  Ed.  214. 

Evidence  is  admissible  on  behalf  of  the 
third  locator  of  a  lode  mining  claim  which  tends 
to  establish  the  existence  of  a  valid  and  subsist- 
ing location  i>rior  to  the  location  which  such 
third  locator  is  advertising.  Judgment,  Lock- 
hart  V.  Farrell  (1906)  86  P.  1077,  31  Utah, 
155,  reversed.— Farrell  v.  Lockhart,  28  S.  Ct. 
681,  210  U.  S.  142,  52  L.  Ed.  994,  16  L.  R.  A. 
(N.  S.)  162. 

A  certified  copy  of  the  location  of  a  'placer 
mining  claim,  filed  October  20,  1888,  with  evi- 
dence that  there  was  a  mine  in  that  vicinity, 
was  insufficient  to  support  a  finding  that  rights 
had  attached  to  such  'claim  within  proviso  of 
the  executive  order  of  October  16,  1891,  pro- 
viding that  any  lands  included  within  the  reser- 
vation to  which  valid  rights  have  attached  are 
excluded  therefrom. — ^Donnelly  v.  United  States, 
33  S.  Ot.  449,  228  U.  S.  243.  57  L.  Ed.  820, 
Ann.  Cas.  1913E,  710,  rehearing  denied  33  S. 
Ct  1024,  228  U.  S.  708,  57  L.  Ed.  1035,  Ann. 
Cas.  1913E,  710. 

(C)  PATENTS. 

Cancellation    of   homestead    entry,    see   Public 
Lands,  ^=3120. 
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^=3»40.  ApplioatloBt      aad      prooeediacfl 
thvreowu 

Bee  S4  Cent.  Dig.  Mines,  |  116. 

B4ili]ig8  of  the  Land  Department  as  to  the 
tract  covered  by  a  lode  mining  claim  are  as 
free  from  collateral  attack  where  final  entry 
has  been  made  as  though  patent  had  issned. 
Judgment,  Gumey  ▼.  Brown,  77  P,  357,  32 
Colo.  472,  afflrmecl.— Brown  y.  Oumey,  20  S. 
Ct  509,  201  U.  S.  184,  50  U  Bd.  717. 

The  refusal  of  subordinate  officials  of  the 
Land  Department,  acting  under  instructions, 
to  accept  an  application  to  purchase  coal  lands 
in  the  united  States,  ia  not  subject  to  review 
in  the  courts.— Pleated  v.  Abbey,  83  S.  Ct  508, 
228  U.  S.  42,  57  U  Bd.  724. 

The  execution  before  an  officer  outside  of 
the  mining  district  of  an  affidavit  that  notice  of 
application  for  a  patent  to  a  mining  daim  had 
been  posted  on  the  land,  thouffh  not  a  compli- 
ance with  Rev.  St  |  2335  (U.  S.  Comp.  St 
1901,  p.  1435),  heM  a  mere  irregularity  which 
may  be  cured  by  the  filing  of  a  properly  verified 
affidavit-JEa  Paso  Brick  Co.  v.  McKnight,  34 
S.  Ct  498,  233  U.  S.  250,  58  L.  Sd.  943,  U  R. 
A.  1915A,  1113,  reversing  judgment  McKnight 
Y.  El  Paso  Brick  Co.,  120  P.  694,  16  N.  M. 
721,  Ann.  Ca^.  1912D,  1309. 

Rights  to  a  patent  to  a  mining  daim  with 
which  applicant  had  become  vested  under  Rev. 
St  I  2325  (U.  S.  Comp.  St  1901,  p.  1429),  were 
not  destroyed  because  such  applicant  yielded  to 
an  erroneous  ruling  of  the  land  department  can- 
celing the  entry,  and  instituted  new  proceedings 
to  secure  a  patent  as  evidence  of  title.— Id. 

^=:»41.  AdTers*  olalais,  and  proceediac* 
tliereoiL. 

See  84  Cent  Dig.  Mines,  98  116-119. 

Under  Rev.  St  U.  S.  {  2326,  providing  that, 
on  the  filing  of  an  adverse  claim  to  mineral 
lands,  proceedings  "shall  be  stayed  until  the 
controversy  shall  have  been  settled  or  dedded 
by  a  court  of  competent  jurisdiction,  or  the  ad- 
verse claim  waived,"  the  land  office  cannot, 
while  a  proceeding  to  determine  the  claim,  is 
pending,  assume  from  delay  therdn  that  tlie 
daim  has  been  waived,  and  issue  a  patent  for 
the  lands.  It  is  for  the  court  which  has  juris- 
diction of  the  case  to  decide  whether  either  par- 
ty has  lost  his  right  by  laches  or  failure  to 
proceed  with  diligence,  and  to  act  accordingly. 
—Richmond  Min.  Co.  ▼.  Rose,  114  U.  S.  576,  5 
S.  Ct  1055,  29  L.  Ed.  273,  affirming  Rose  v. 
Richmond  Min.  Co.,  17  Nev.  25,  27  P.  1105. 

Rev.  St  I  2325,  provides  that  where  no  ad- 
verse daim  is  filed  to  mineral  land  for  which 
an  application  for  a  patent  is  made,  it  will  be 
assumed  that  no  adverse  daim  exists,  and  that 
tJiereafter  no  objections  shall  be  heard,  except 
it  be  shown  that  the  applicant  has  railed  to 
comply  with  the  requirements  of  the  law.  Held 
that,  where  an  applicant  for  a  patent  for  land 
as  placer  mining  ground  has  complied  with  all 
leg^  requirements,  one  who  has  set  up  no  ad- 
verse daim  cannot  complain  that  the  applicant 
did  not  show  that  the  ground  claimed  was  plac- 
er mining  ground.— Dahl  v.  Raunheim,  132  U. 
S.  260,  10  S.  Ct  74,  33  L.  Bd.  324,  affirming 
Raunheim  t.  Dahl,  6  Mont  167,  9  P.  892. 

When  a  person  holds  a  mineral  patent  from 
the  government  he  is  not  obliged  to  adverse  an 
application  made  after  his  patent  has  been 
granted.  Rev.  St  SS  2325,  2326,  do  not  apply 
to  him.— Iron  Silver  Min.  Co.  v.  Campbell,  135 
U.  B.  286^  10  S.  Ct.  765.  34  L.  Ed.  155. 

The  provision  of  Rev.  St  H  2325,  2326,  for 
filing  adverse  daims  before  the  register,  does 
not  apply  when  there  is  no  dispute  as  to  loca- 
tion or  boundaries,  and  the  controversy  only 
arises  upon  the  daim  of  one  party  to  have  ac- 
quired the  interest  of  the  other  by  legal  pro- 


ceedings.—Turner  Y.  Sawyer,  150  U.  S.  578»  14 
S.  Ct  192,  37  U  Ed.  1189. 

The  withdrawal  of  the  answer  interposed  in 
a  suit  to  determine  an  adverse  claim,  and  the 
amendment  of  the  application  in  the  land  office 
so  as  to  leave  out  the  ground  in  dispute,  can- 
not be  construed  as  a  waiver  of  the  adverse 
claim  within  the  meaning  of  Rev.  St  |  2326, 
which  dedares  that  after  the  filing  of  the  ad* 
verse  daim  '*all  proceedings,  except  the  publi- 
cation of  notice,  and  making  and  filing  affidavit 
thereof,  shall  be  stayed  until  the  controversy 
shall  have  been  settled  or  dedded  by  a  court  of 
competent  jurisdiction  or  the  adverse  daim 
waived";  for  a  waiver  of  such  daim  can  only 
be  made  by  the  party  filing  it,  and  not  by  the 

eirty  against  whom  it  is  made. — ^Last  Chance 
in.  Co.  V.  l>ler  Min.  Oow,  157  U.  S.  683,  15 
S.  Ct  733,  89  L.  Ed.  859  reversing  judgment 
61  F.  557,  9  C.  C.  A.  613. 

It  may  wdl  be  doubted  whether,  after  insti* 
tution  of  a  suit  td  determine  an  adverse  daim« 
the  filing  in  the  land  office  ot  an  amendment  to 
the  claiin»  whereby  the  disputed  land  is  left 
out  and  a  patent  asked  only  for  the  remainder, 
can  have  any  force  or  effect  whatever  until 
judgment  is  rendered  in.  the  adverse  suit ;  for 
Rev.  St  f  2326,  dedares  that  after  the  filings 
of  the  adverse  daim  "all  proceedings,  except 
the  publication  of  notice,  and  making  and  filings 
affidavit  thereof,  shall  be  stayed  until  the  c<hi- 
troversy  shall  have  been  settled  or  dedded  by  a 
court  of  competent  jurisdiction  or  the  adverse 
claim  waived."— Id. 

The  failure  of  persons  engaged  in  running  a 
.tunnel  to  ''adverse''  a  surface  claim  located 
near  the  line  of  the  tunnd  prior  to  a  discovery 
of  the  vein  in  the  tunnd  does  not  prejudice 
their  rights  to  such  vein.— Enterprise  Min.  Co. 
V.  Rico-Aspen  Consol.  Min.  Co.,  17  S.  Ct.  762» 
167  U.  S.  108,  42  L.  Ed.  96,  affirming  judgment 
66  F.  200,  13  C.  C.  A.  390. 

• 

The  owner  of  a  tunnd  site,  who  simply 
seeks  to  protect  his  tunnd,  and  has  as  yet  dis- 
covered no  lode  claim,  is  not  required,  oy  Rev* 
St.  U.  S.  H  2325,  2326  [U.  S.  Comp.  St  1901* 
pp.  1429,  1430],  to  adverse  an  application  for- 
the  patent  of  tie  lode  daim  through  which  the 
tunnel  runs,  the  lode  of  which  was  discovered 
on  the  surface.  Judgment  Uinta  Tunnel  Min. 
&  Transp.  Co.  v.  Creede  &  <X  C  Min.  &  Mill 
Co.,  119  F.  164,  57  C.  C.  A.  2jpO,  affirmed.— 
Creede  ft  C.  C.  Min.  ft  Mill  Co.  y.  Uinta  Tun* 
nel  Min.  ft  Transp.  Co.,  25  S.  Ct  266,  196  U«. 
S.  837,  49  li.  Ed.  501. 


^s»42.  Requisites  aad  Talidity* 
See  84  Gent  Dig.  Mines,  fii  122-124. 

A  patent  for  a  placer  mininfi:  daim,  embra^ 
ing  several  distinct  mining  locations  made  aft^ 
1870,  and  including  more  than  160  acres,  is  val* 
id.— Tucker  v.  Masser,  113  U.  S.  208,  5  S.  Ct 
420,  28  U  Ed.  979. 

Under  Rev.  St  i  2319  (Act  May  10,  1872) 
the  patent  of  a  placer  mining  claim  carries  witk 
it  title  to  the  surface  include^  within  the  lines 
of  the  location,  and  it  is  not  competent  for  the 
land  officers  to  insert  in  it  a  reservation  exclud- 
ing from  its  operation  buildings  and  improve- 
ments erected  upon  the  land  by  the  preceding 
occupant  who  daimed  it  as  a  part  of  a  town 
Bite.— DeflPeback  v.  Hawke,  115  U.  S.  392,  6  S. 
Ct  95,  29  L.  Ed.  423.  affirming  Hawke  v.  DeflTe- 
bach,  4  Dak.  20,  22  N.  W.  480:  Sparks  v. 
Pierce,  115  U.  S.  408»  6  S.  Ct  102,  26  L.  Ed. 
428,  affirming  Pierce  t.  Sparks,  4  Dak.  1,  23 
N.  W.  491. 

The  officers  of  the  land  department  have  no 
authority  to  insert  in  a  patent  to  mineral  land 
an  exception  of  all  town  property  rights  upon 
the  surface,  buildings,  etc.,  but  must  confine 
themselves  to  terms  of  conveyance,  and  recitals 
showing  compliance  with  the  conditions  pre- 
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scribed  bv  law.— Davis  v.  Wiebbold,  139  U.  S. 
607,  11  S.  Ct  628,  35  L.  Ed.  238,  reversing 
judgment  Weibold  v.  Davis,  7  Mont  107,  14  P. 
S65. 

•^s>43.   Conatmetion    and    operation    In 
general. 

Bee  34  Cent.  Dig.  Mines,  99  126-129. 

A  patent  for  the  land  located  conveys  the 
legal  title  to  the  surface,  and  that  carries  with 
It  the  right  to  follow  a  discovered  vein,  the  apex 
of  which  is  within  the  limits  of  the  grant  down- 
ward^ even  though  it  may  pass  outside  the  verti- 
cal mde  lines  of  the  location. — Gwillim  v.  Don- 
nellan,  115  U.  S.  45,  5  S.  Gt  1110,  29  L.  Ed. 

Under  Rev.  St  S  2333,  providing  that,  where 
41  vein  or  lode  is  included  within  a  placer  claim, 
the  applicant  for  a  placer  patent  must  state  the 
fact,  and  make  specified  payments  therefor,  but 
that,  if  the  existence  of  vein  or  lode  therein 
is  unknown  at  the  time  of  the  application, 
the  placer  claim  shall  carry  all  the  mineral  with- 
in its  boundarieSj  but  if  xnown  to  exist  at  the 
time  of  the  application,  and  not  mentioned  in 
the  daim  or  patent,  the  application  shall  be 
constmed  aa  a  conclusive  declaration  that  the 
placer  claimant  has  no  right  to  the  possession 
thereof,  the  header  of  a  placer  patent  which  in- 
cludes a  vein  known,  but  not  mentioned  in  the 
application  or  patent,  has  no  title  thereto,  and 
^*annot  disturb  the  peaceable  possession  of  an- 
cther,  whether  under  title  or  as  a  mere  trespass- 
er.—Reynolds  V.  Iron  Silver  Min.  Co.,  116  U. 
8.  687,  6  S.  Ct  601,  29  L.  Ed.  774. 

In  an  action  to  recover  placer  lands,  an  in- 
struction was  in  substance  that  if  plaintiff's  ap- 
plication for  a  patent  was  maae  with  intent  to 
acquire  title  to  a  lode  or  vein  which  might  exist 
beneath  the  surface,  a  patent  so  issu^  would 
not  convey  such  lode  or  vein,  and  the  intention 
could  only  be  formed  from  investigation  of  the 
character  of  the  ground,  and  belief  of  the  exist- 
ence of  snch  lode  would  constitute  legal  knowl- 
edge. Held,  that  the  instruction  was  not  au- 
thorized by  the  statute  (Hev.  St.  I  2333)  provid- 
ing that  where  a  vein  or  lode  is  known  to  exist 
within  a  placer  claim,  an  application  for,  and 
grant  of,  the  placer  daim  alone  will  not  pass 
title  to  the  vem  or  lode.— Iron  Silver  Min.  Co. 
V.  Reynolds,  124  U.  S.  374,  8  S.  Ct  598,  31 
L.  Ed.  466. 

A  patent  for  a  placer  claim  does  not  pass 
title  to  a  lode  within  its  boundaries  when,  at  the 
time  the  application  for  the  patent  was  made, 
such  lode  was  held  by  third  parties  under  a 
valid  lode  location,  although  it  did  not  appear 
that  the  patentee  uien  had  actual  knowledge  of 
the  existence  of  the  lode.— Noyes  v.  Mantle,  127 
U.  S.  348,  8  S.  Ct.  1132,  32  L.  Ed.  168,  affirm- 
ing judgment  Mantle  ▼.  Noyes,  5  Mont  274,  6 
P.  856. 

In  order  that  lodes  may  be  excepted  from 
the  grant  in  a  placer  patent,  they  must  be  clear- 
ly ascertained  and  of  such  value  as  to  justify 
their  exploitation,  and  known  to  exist  at  the 
time  of  application  for  patent— United  States  v. 
Iron  Silver  Min.  Co.,  128  U.  S.  673.  9  S.  Ct 
195.  32  L.  Ed.  571,  affirming  (C.  C.)  i4  F.  568. 

Rev.  St  I  2333,  provides  that  when  one 
applies  for  a  placer  patent,  who  is  in  possession 
of  a  vein  or  lode  within  its  boundaries,  he  shall 
Btate  that  fact,  and  be  required  to  pay  a  cer- 
tain sum  more  for  such  lode  than  for  the  placer 
claim ;  and  that  where  a  lode  is  known  to  exist, 
and  the  application  for  a  placer  claim  does  not 
include  it  this  will  be  held  a  conclusive  decla- 
ration that  the  applicant  has  no  right  of  posses- 
sion thereto;  also  that,  where  the  existence  of 
a^  lode  in  a  placer  claioi  is  not  known  at  the 
time  of  application,  the  patent  will  convey  all 
valuable  mineral  and  other  deposits  within  the 
boandaries  of  the  claim.    In  an  action  to  quie/ 


title  to  a  placer  daim  patented  to  plaintiff,  d^ 
fendant  claimed  title  to  a  portion  of  the  land 
as  a  lode  claim.  The  court  charged  that  if,  at 
the  time  of  plaintiff's  application,  there  was  no 
known  lode  or  vein  within  the  boundaries  of  the 
land,  the  verdict  should  be  for  plaintiff.  Held, 
that  a  general  verdict  for  plaintiff  was  conclu- 
sive that  no  known  lode  existed  on  the  premises 
at  the  time  of  his  application. — ^Dahl  ▼.  Raun- 
heim,  132  U.  S.  260, 10  S.  Ct  74,  33  L.  Ed.  324, 
affirming  Raunheim  v.  DahL  6  Mont  167,  9  P. 
892. 

Defendant's  grantor  obtained  a  patent  for 
placer  mining  land.  Subsequently  a  patent  was 
issued  to  plaintiffs'  grantors  for  a  mineral  lode 
located  beneath  the  surface  within  the  limits 
of  the  land  covered  by  defendant's  patent  In 
ejectment  by  plaintiffs  for  possession  of  the  lode, 
held,  that  the  issuing  of  the  second  patent  did 
not  raise  the  conclusive  presumption  that  the 
mineral  lode  thereby  granted  was  known  at  the 
time  the  first  patent  was  issued,  within  the  act 
of  congress  (Rev.  St  f  2333)  providing  that  a 
patent  for  a  placer  mining  claim  BboU  not  in- 
clude a  mineral  vein  or  lode  beneath  the  sur- 
face, if  such  lode  Ib  known. — Iron  Silver  Min* 
Co.  V.  Campbell,  135  U,  S.  286,  10  S.  Ct  765, 
34  D.  Ed.  155. 

Rev.  St  I  2333,  provides  that  a  patent  for 
a  placer  daim  shall  not  include  any  vein  or 
lode  "known  to  exist"  within  the  boundaries  of 
the  grant  unless  application  is  also  made  for 
such  vein  or  lode,  but,  if  its  existence  is  not 
known,  the  title  shall  pass.  Held,  that  a  vein 
or  lode  may  be  known  to  exist  so  as  to  except  it 
from  the  grant,  though  it  ha9  not  been  located 
according  to  law.— Iron  Silver  Min.  Co.  v.  Mike 
&  Starr  Gold  &  Silver  Min.  Co.,  143  U.  S.  394, 
430,  12  S.  Ct  543,  36  L.  Ed.  201 :  SuUivan  v. 
Iron  Silver  Min.  Co.,  143  U.  S.  44l,  12  S.  Ct 
555,  36  D.  Ed.  214. 

In  order  to  except  a  vein  or  lode  from  a 
placer  patent,  the  vein  or  lode  must  be  known  to 
exist  at  the  date  of  the  application  for  the  plac- 
er daim,  and  not  merely  at  the  date  of  the  pat- 
ent therefor,  al£hough  the  placer  patent  in  terms 
excepts  from  the  grant  all  veins  or  lodes  known 
at  the  date  of  its  issuance.  The  knowledge  must 
be  that  of  the  applicant  for  the  placer  patent, 
but  he  is  chargeable  with  knowledge  of  what  i» 
known  generally  in  the  community,  or  what 
would  be  disclosed  by  a  reasonable  and  fair  in- 
spection of  the  premises  for  the  purpose  of  ob- 
taining title  from  the  government;  and  an  ap- 
plicant must  be  hdd  to  know  of  the  existence 
of  a  tunnel  which  runs  400  feet  under  the  tract, 
and  of  certain  veins  which  it  intersects,  and 
which  are  so  distinctly  marked  as  to  be  dis- 
closed by  casual  inspection. — Iron  Silver  Min. 
Co.  V.  Mike  &  Starr  Gold  &  Silver  Min.  Co., 
143  U.  S.  394,  430, 12  S.  Ct  543,  36  L.  Ed.  201. 

A  "vein  or  lode"  of  mineral  deposit,  within 
the  meaning  of  the  statute  excepting  known 
vdns  or  lodes  from  placer  patents,  must  be 
clearly  ascertained,  and  of  such  extent  as  to 
render  the  lands  more  valuable  and  justify  their 
exploitation ;  but  the  question  as  to  whether  a 
given  vdn  is  of  this  character  is  one  of  fact  for 
the  jur;^,  to  be  determined  upon  evidence  of  its 
dimensions,  its  general  course  and  direction, 
its  product  of  metal  per  ton,  and  the  fadlity 
for  reaching  and  working  it. — Id. 

In  determining  whether  a  particular  deposit 
disclosed  by  the  running  of  a  tunnel  then  be- 
came a  "known"  vein,  the  fact  that  the  per- 
sons running  the  tunnd  did  not  then,  or  until 
about  two  years  afterwards,  and  after  the  filing 
of  an  application  for  a  placer  patent,  attempt 
to  develop  the  vein,  is  not  conclusive,  when  the 
evidence  shows  that  they,  as  well  as  all  other 
miners  in  the  community,  were  at  that  time  in 
search  of  a  much  richer  deposit  which  was  gen- 
erally believed  to  underlie  the  territory.    The 
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jury  could  not  have  been  misled  into  finding  for 
the  vein  claimants  by  the  admission  of  evidence 
as  to  this  general  belief  in  the  existence  of  a 
blanket  vein,  when  the  court  in  its  charge  clear- 
ly pointed  out  that  the  rights  of  the  parties 
turned  entirely  on  the  known  existence  of  the 
particular  veia  disclosed  by  tiie  tunnel. — ^Id. 

In  order  to  except  known  lodes  from  a  plac- 
er patent,  the  existence  of  the  vein  or  lode 
must  be  a  matter  of  actual  knowledge  at  the 
time  of  the  application  for  the  patent,  and  it 
cannot  be  excluded  from  the  grant  by  evidence 
of  subsequent  discoveries,  or  of  mere  speculation 
or  belief,  based  upon  the  fact  that  a  number  o! 
shafts  sunk  in  adjacent  lands  disclosed  the  ex- 
istence of  certain  horizontal  deposits  which,  it 
was  argued,  might  extend  under  the  tract  in 
question.— Sullivan  v.  Iron  Silver  Min.  Co.,  143 
U.  S.  431,  12  S.  Ct  555,  36  L.  Ed.  214. 

In  the  case  of  overlapping  locations,  a  pat- 
ent for  the  junior  location,  which  first  describes 
the  entire  rectangular  claimt  by  metes  and 
bounds,  and  then  excepts  therefrom  the  prem- 
ises previously  granted  to  the  senior  claim,  con- 
veys to  the  patentee  greater  rights  than  would 
a  patent  specifically  describing  only  the  irregu- 
lar tract  lying  outside  the  senior  location.  In 
the  former  case,  an  end  line  lying  within  the 
senior  location  is  still  to  be  considered  the  end 
Une  of  the  claim  for  the  purpose  of  securing 
extralateral  rights.— Del  Monte  Min.  &  Mill. 
Go.  V.  Last  Chance  Min.  &  Mill.  Co.,  18  S. 
Ct.  805,  171  U.  S.  55,  43  L.  Ed.  72. 

A  patent  issued  under  the  act  of  July  26, 
1866,  though  expressed  as  conveying  a  specified 
length  of  a  vein,  carries  only  so  much  thereof 
as  has  its  apex  within  the  boundaries  of  the  ac- 
tual location,  though  this  includes  less  than  the 
length  mentioned  in  the  patent. — ^Walrath  v. 
Champion  Min.  Co.,  18  S.  Ct  909,  171  U.  S. 
293,  43  L.  Ed.  170,  affirming  decree  72  F.  978, 
19  C.  C.  A.  323. 

An  entry  upon  a  prior  valid  placer  mining 
location  for  the  purpose  of  pro8i>ecting  for  un- 
known lodes,  when  made  against  the  will  of  the 
placer  locators,  must  be  deemed  a  trespass, 
which  can  initiate  no  title  to  the  lode  claims 
thus  located  within  the  exterior  boundaries  of 
;the  placer  claim,  in  view  of  the  right  of  ex- 
clusive possession  and  enjoyment  of  the  surface 
given  to  placer  locators  by  Rev.   St.  U.  S. 


22.  2329  [U.  S.  Comp.  St.  1901,  pp.  1425, 
14321,  and  of  the  provision  of  section  2333  [U.. 
S.  Comp.  St.  1901,  p.  1433],  that  a  patent  for 
a  placer  claim,  while  not  including  known  veins 
or  lodes  not  specifically  applied  and  paid  for, 
conveysf  any  veins  or  lodes  not  known  to  exist 
when  the  patent  was  issued.  Judgment,  68  P. 
286.  29  Colo.  377,  64  L.  R.  A.  209,  93  Am.  St. 
Rep.  89,  affirmed.— Clipper  Min.  Co.  v.  Eli  Min- 
ing &  Land  Co.,  24  S.  Ct.  632,  194  U.  S.  220, 
48  L.  Ed.  944. 

An  election  by  the  grantee  of  a  patent  for 
a  lode  mining  claim  to  abandon  rights  acquired 
under  Act  July  26,  1866,  c.  262,  14  Stat.  251, 
cannot  be  importjied  from  the  fact  that  such 
patent,  in  addition  to  granting  such  rights,  also 
purports  to  grant  all  that  would  have  been  ac- 
quired by  a  location  under  Act  May  10,  1872, 
c.  152,  §  2,  17  Stat.  91,  Rev.  St.  U.  S.  §  2320 
rU.  S.  Comp.  St.  1901,  pp.  1424,  1425].  Decree, 
Central  Eureka  Min.  Co.  v.  East  Central  Eure- 
ka Min.  Co.  (1905)  79  P.  834,  146  Cal.  147,  af- 
firmed.—East  Central  Eureka  Min.  Co.  v.  Cen- 
tral Eureka  Min.  Co.,  27 -«.  Ct  258,  204  U. 
S.  266.  51  L.  Ed.  476. 

^=:>44.   GonolnsiTeneaa. 

See  84  Cent  Dig.  Mines,  f  130. 

A  mining  patent  from  the  United  States  can- 
not be  collaterally  assailed  on  the  ground  of 
false  testimony  used  to  obtain  it.— Steel  v.  St. 
Louis  Smelting  &  Refining  Co.,  106  U.  S.  447. 
1  S.  Ct.  389,  27  L.  Ed.  226. 


Defendant's  mining  patent  was  attacked  be- 
cause issued  for  a  location  of  600  feet,  whereas 
the  local  mining  laws  as  was  alleged,  fixed  the 
width  of  mining  locations  at  200  feet.  The 
rules  of  the  mining  district,  adopted  May  17, 
1870,  did  so  fix  the  width,  but  it  appeared  that 
on  May  4,  1872,  die  miners'  meeting  passed  a 
by-law  'providing  that  surface  width  should  be 

Svemed  by  the  United  States  laws.  Act  Cong, 
ay  10,  1872,  fixed  the  width  not  to  exceed 
more  than  300  feet  on  each  side  of  the  middle 
vein.  The  claim  was  located  under  the  by-law 
and  the  act  of  congress,  and  these  formed  a  part 
of  the  application.  Held^  that  the  question  as 
to  which  of  these  provisions  was  in  force  was  a 
fact  determinable  by  the  commissioner  of  the 
general  land  office,  and  the  patent  issued  by  him 
was  valid.— Parley's  Park  Silver  Min.  Co.  v. 
Kerr,  130  U.  S.  256,  9  S.  Ct  511,  32  L.  Ed. 
906,  reversing  3  Utah,  235,  2  P.  709. 

Where  there  are  two  patents  to  the  same 
land,  and  the  decision  as  to  which  one  is  valid 
depends  on  facts  not  shown  by  the  patents, 
those  facts  may  be  shown  in  an  action  to  es- 
tablish the  validity  of  one  patent.— Iron  Silver 
Min.  Co.  V.  Campbell,  135  U.  S.  286,  10  S. 
Ct  765,  34  L.  Ed.  155. 

Patents  for  lode-mining  claims  cannot  be 
collaterally  attacked  by  evidence  that  at  the 
date  of  the  subsequent  location  of  a  tunndl  site 
no  ore  had  been  discovered  in  the  lode  claims. 
Judgment  59  P.  607,  27  Colo.  1,  50  L.  R.  A. 
209,  83  Am.  St.  Rep.  17,  affirmed.— Calhoun 
Gold-Min.  Co.  v.  Ajax  6old-Min.  Co.,  21  S. 
Ct  885,  182  U.  S.  499,  45  L.  Ed.  1200. 

An  entry  of  a  lode  .mining  claim,  sustained 
by  a  patent,  though  conclusive  evidence  that 
at  the  time  of  entry,  there  had  been  a  valid  loca- 
tion, does  not  preclude  the  owner  of  a  tunnel 
site  located  across  the  lode,  who  claims  that  bis 
location  was  prior  to  any  discovery  in  the  lode 
claimed,  from  showing  the  order  of  the  stepd 
taken  to  perfect  the  lode  location,  including  the 
date  of  discovery,  notwithstanding  the  pro\'ision 
of  Rev.  St.  U.  S.  §  2320  [U.  S.  Comp.  St  1901, 
p.  1424],  that  "no  location  of  a  mining  claim 
shall  be  made  until  the  discovery  of  the  vein 
or  lode  within  the  limits  of  the  claim  located," 
which  means  nothing  mor^  than  that  no  loca- 
tion shall  be  considered  complete  until  there  has 
been  a  discovery.  Judgment,  Uinta  Tunnel  Min. 
&  Tranap.  Co.  v.  Creede  &  C.  C.  Min.  &  MilL 
Co.,  119  F.  164.  57  C.  C.  A.  200,  affirmed.— 
Creede  &  C.  C.  Min.  &  Mill.  Co.  v.  Uinta  Tun- 
nel Min.  &  Transp.  Co.,  25  S.  Ct  266,  196  U. 
S.  337,  49  L.  Ed.  501. 


Caneellation. 

See  84  Cent  Dig.  Mines,  f  131. 

Rev.  St.  S  2333,  requires  an  applicant  for 
a  placer  claim,  who  is  in  possession  of  a  vein 
or  lode  included  within  the  same  boundaries, 
to  include  in  his  application  a  statement  of  the 
existence  of  such  vein  or  lode,  and  makes  the 
failure  to  mention  veins  or  lodes  "known  to  ex< 
ist"  a  conclusive  declaration  that  he  has  no  right 
to  them.  Beldt  t^at  the  failure  of  an  applicant 
to  state  that  he  had  made  several  lode  locations, 
and  recorded  certificates  thereof,  was  not  ground 
for  canceling  the  patent  obtained,  though  it 
excepted  '*l(xles  claimed  or  known  to  exist'' 
the  evidence  showing  that  he  had  abandoned  the 
locations,  and  that  there  were  no  "known  lodes" 
at  the  time  of  the  application. — United  States 
V.  Iron  Silver  Min.  Co.,  128  U.  S.  673,  9  S.  Ct 
195,  32  L.  Ed.  571,  affirming  (C.  C.)  24  F.  568. 

A  placer  patent  will  not  be  canceled  because 
the  patentee  was  moved  to  make  the  application 
as  much  by  the  existence  of  timber  on  the  land 
as  by  the  existence  of  gold.— Id. 

The  United  States  may  sue  to  cancel  a  pat- 
ent for  mining  lands  obtained  by  fraud;  but 
the  burden  of  proof  of  fraud  is  on  the  govern- 
ment—Id. 
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In  an  action  for  the  cancellation  of  a  patent 
to  mineral  land,  the  holder  will  not  be  required 
to  explain  every  irre^larity  that  may  have  oc^ 
cnried  in  the  proceedings  by  which  the  patent 
issued. — ^United  States  v.  Marshall  Silver  Min. 
Co..  129  U.  S.  679,  9  S.  Gt.  343.  32  L.  Ed.  734. 
*■  When  parties  have  been  engaged  in  a  con* 
test,  both  before  the  local  courts  and  the  land 
office,  with  regard  to  their  rights  in  a  deposit  of 
mineral  or  a  lode,  and  action  has  been  taken  in 
both  tribunals,  by  which  one  party  is  put  out 
of  court  and  his  application  tor  a  patent  dis- 
missed, and  he  has  a  right  of  api^eal,  he  cannot, 
after  remaining  silent  for  over  eight  years,  and 
permitting  the  successful  party  to  remain  in 
possession  of  the  lode,  and  work  out  its  mineral, 
resume  the  contest,  and  demand  a  cancellation 
of  the  patent;  the  legal  title  in  the  meantime 
having  passed  from  the  Unit^  States.— Id. 

If  the  officers  of  the  land  department  have 
acted  within  the  general  scope  of  their  power, 
and  without  fraud,  the  patent  issued  after  such 
proceedings  will  not  be  interfered  with  or  can- 
celed by  the  courts,  unless  there  has  been  a  gross 
mistake  or  violation  of  law.— Id. 

The  rule  that  he  who  seeks  equity  must  do 
equity  does  not  apply  to  a  case  where  the  gov- 
ernment asks  for  the  cancellation  of  patents 
to  coal  lands  obtained  by  defendant  in  violation 
of  a  public  statute:  and  the  government  need 
not  offer  to  reimburse  defendant  the  amount  ex- 
pended by  it  in  procuring  the  legal  title  to  the 
land  as  a  condition  of  obtaining  the  relief  sought 
—United  States  v.  Trinidad  Coal  &  Coking  Co., 
137  U.  S.  160,  11  S.  Ct.  57,  34  L.  Ed.  640,  re- 
versing decree  (0.  O.)  37  F.  180. 

Where  one  claiming  under  an  old  Mexican 
grant  has  obtained  a  patent,  which  by  a  fraudu- 
lent extension  of  the  survey  is  made  to  include 
valuable  mineral  lands,  the  United  States  has  a 
direct  pecuniary  interest,  which  will  enable  it 
to  maintain  a  suit  to  set  aside  the  patent. — San 
Pedro  &  Cafion  Del  Aqua  Co.  v.  United  States, 
146  U.  S.  120.  13  S.  Ct.  94,  36  L.  Ed.  911,  af- 
firming decree  United  States  ▼.  San  Pedro 
&  Calon  del  Agua  Co.,  17  P.  337,  4  N.  M. 
(Gild.)  405. 

^=»46.  Szisteiio*     and    enforoemeiit    of 

See  34  Cent.  Dig.  Mines,  fi  132. 

A  case  for  an  injunction  restraining  further 
mining  during  the  pendency  of  the  suit  is  made 
by  a  bill  which  seeks  to  treat  as  constructive 
trustees  persons,  some  of  whom  are  insolvent, 
who  have  acquired  title  to  a  mining  claim  by  a 
relocation  made  in  pursuance  of  an  alleged 
fraudulent  and  secret  conspiracy  with  complain- 
ant's partner,  wherelnr  that  partner  was  to 
fail  in  his  duty  to  perfect  the  original  location. 
Judgment,  63  P.  48,  10  N.  M.  568,  reversed.— 
Lockhart  v.  Leeds,  25  S.  Ct  76,  1^  U.  S.  427, 
49  L.  £d.  263. 

The  failure  to  file  notice  of  a  mining  loca- 
tion within  90  da^rs  after  discovery  is  stated 
with  sufficient  certaintjr  to  have  been  due  to  the 
failure  to  discover,  until  after  that  time,  a  con- 
spiracy to  defeat  complainant's  rights,  whereby 
his  partner  was  to  fail  in  his  duty,  to  file  such 
notice,  by  averments  in  the  bill  that  the  location 
was  made  July  10th.  that  the^  conspiracy  was 
secret,  and  was  entered  into  about  October  1st. 
and  tnat  the  complainant  would  have  complied 
with  the  mining  laws,  had  it  not  been  for  such 
conspiracy. — Id. 

A  biU  makes  a  sufficient  showing  to  entitle 
complainant  to  treat  the  legal  holders  of  a  mine 
as  trustees  ex  maleficio,  and  to  recover  from 
tibem,  as  such  trustees,  the  materials  taken  from 
the  mine,  where  it  avers  that  their  title  was 
acquired  under  a  relocation  made  in  pursuance 
of  a  fraudulent  conspiracy  with  complainant's 

gartner,  whereby  that  partner  was  to  fail  in 
is  duty   to  perfect  the  original  location.— Id. 


TL  TITLE,  CONVETAKCES,     AND 
CONTRACTS. 

(A)  RIGHTS   AND   REMEDIES   OF  OWN- 
ERS. 

^s»47.  Title  in.  ^enxnX, 

See  34  Cent.  Dig.  Mines.  8  133. 

The  doctrine  that  a  landowner,  although 
entitled  to  bore  wells  for  natural  gas  and  oil, 
has  no  title  to  those  substances,  as  owner,  un- 
til they  are  actually  reduced  by  him  to  posses- 
sion, is  settled  as  a  rule  of  property  in  the  state 
of  Indiana.  Judgment,  50  N.  E.  1125,  150  Ind. 
698,  affirmed.— Ohio  Oil  Co.  v.  State  of  Indiana. 
20  S.  Ct.  576,  177  U.  S.  190,  44  L.  Ed.  729; 
Id.,  20  S.  Ct  585. 177  U.  S.  212,  44  L.  Ed.  740 ; 
Id.,  20  S.  Ct.  585, 177  U.  S.  213,  44  L.  Ed.  740. 

^=»61.  Recovery  for  trespass  or  eonver- 
sion. 

See  84  Cent.  Dig.  Mines.  88  137-141;    46  Cent  Dig. 
Tresp.  8  13d. 

In  an  action  for  taking  minerals  from  plain- 
tiffs mine,  he  may  recover  the  value  of  the  min- 
eral at  the  mouth  of  the  mine,  less  the  cost 
of  carrying  it  there  from  the  place  where  it  was 
dug,  allowing  defendant  nothing  for  digging. — 
Benson  Mining  &  Smelting  Co.  v.  Alta  Mining  & 
Smelting  Co.,  145  U.  S.  428, 12  S.  Ct  877^  36  L, 
Ed.  762,  affirming  judgment  Alta  Mining  & 
Smelting.  Co.  v.  Benson  Mining  &  Smelting  Co., 
16  P.  5&. 

^s»52.  Injiutetion  and  reoeivera* 

Bee  34  Gent  Dig.  Mines.  88  142-146. 

A  suit  in  equity  will  lie  on  behalf  of  the 
state  to  restrain  a  company  from  continuing 
to  unlawfully  operate  mines  belonging  to  the 
state,  and  from  interfering  with  the  proper  state 
agents  in  their  control  thereof. — Coosaw  Min. 
Co.  V.  State  of  South  Carolina,  144  U.  S.  550, 
12  S.  Ct.  689,  36  L.  Ed.  537,  affirming  decree 

O.  C.)  South  Carolina  ▼.  Coosaw  Min.  Co.,  47 

".  225. 

(B)  CONVEYANCES  IN  GENERAL. 


I 


^=:>63.   Options. 

See  84  Cent.  Dig.  Mines.  88  147.  148. 

A  claimant  of  an  interest  in  a  mining  claim, 
of  which  the  legal  title  is  held  by  another  under 
a  contract  to  convey  to  the  claimant  in  a  certain 
contingency,  waives  his  right  to  a  conveyance 
by  consenting  to  the  formation  of  a  corporation 
to  take  and  develop  property. — Johnston  v. 
Standard  Min.  Co..  148  U,  S.  360,  13  S.  Ct 
585,  37  L.  Ed.  480. 

The  contention  of  one  sued  in  assumpsit 
as  the  agent  for  the  buyer  of  a  mine,  upon 
an  implied  promise  to  refund  a  secret  profit 
made  in  the  execution  of  the  agency,  that  he 
was  in  fact  the  owner  of  the  mine  at  the  time 
be  agreed  to  act  for  the  buyer  in  purchasing 
it,  is  not  established  by  a  contract  antedating 
the  agency,  by  which  the  owners  agreed  to 
sell  the  mine  to  the  defendant  in  consideration, 
with  right  of  redemption  within  six  months, 
of  a  specified  sum,  with  the  further  agree- 
ment that  they  would  not  exercise  the  right 
of  redemption  if  he  should  pay  to  them  the 
further  consideration  of  a  specified  sum.  since 
such  contract  is  nothing  more  than  an  option. 
—(1911)  Sandoval  v.  Randolph,  32  S.  Ct  48, 
222  U.  S.  161.  56  L.  Ed.  142,  affirming  judg- 
ment (1908)  95  P.  119,  11  Ariz.  371. 

^==>54.   Sales  of  land  witli  minerals. 

See  34  Cent.  Dig.  Mines.  88  149-152. 

In  a  sale  of  his  mine  defendant  expressed 
his  opinion  of  the  amount  of  ore  "in  sight," 
of  the  amount  in  a  certain  chamber,  that  the 
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mine  was  wortli  $15,000(  and  that  the  ore  body 
would  be  extensive,  which  repres.entations  did 
not  appear  to  have  been  relied  on  by  the  pur* 
chaser,  and  represented  that  the  purchaser  had 
seen  everything  in  the  mine,  while  in  fact 
there  were  certain  plugged-up  drill  holes  which 
he  had  not  seen ;  but  tiiere  was  no  direct  evi- 
dence that  defendant  was  himself  aware  of  these 
holes,  and  he  denied  knowledge  of  them  in  his 
testimony  and  sworn  answer.  Held,  that  the 
evidence  failed  to  support  a  bill  to  rescind  the 
sale  on  the  ground  of  fraudulent  representa- 
tions.— Southern  Development  Co.  of  Nevada  v. 
SUva,  125  U.  S.  247,  8  S.  Ct  881,  31  L.  Ed.  678. 

H.  was  the  owner  of  six-eighths,  and  S.  and 
his  son  of  one-eighth  each,  of  a  mine.  H.  paid 
the  expenses  of  partly  developing  the  mine  him- 
self. S.  sold  his  interest  to  H.  for  a  fixed  sum, 
of  which  a  part  was  paid  in  cash,  and  the  residue 
was  to  be  credited  with  the  portion  of  the  ex- 
penses previously  paid  for  S.,  as  well  as  expenses 
thereafter  to  be  incurred  in  sinking  the  shaft 
and  operating  the  mine.  Similar  exi)enses  paid 
for  the  son  of  S.,  as  well  as  his  share  of  the 
taxes  and  costs  of  litigation,  were  to  be  deducted 
also.  After  deducting  these  sums  the  residue  of 
the  price  was  to  be  paid  to  S.  out  of  the  first 
products  of  H's  interest  in  the  mine;  and  the 
contract  further  provided  that,  if  H.  should 
^'dispose  of  or  sell"  one-eighth  interest  in  the 
mine,  the  residue  of  the  purchase  price  should 
become  payable  at  once.  Seld,  that  the  contract 
contemplated  that  H.  should  prosecute  the  de- 
velopment of  the  mine  until  its  worthlessness 
should  be  proved,  or  the  purchase  money  ex- 
hausted by  the  expenses;  and  that  if  H.  put  it 
out  of  his  power  to  develop  the  mine,  by  leasing 
)t  for  a  term  of  years  for  a  royalty,  the  residue 
of  the  price  became  due  immediately,  as  he 
would  thereby  ''dispose  of"  the  mine  within  the 
meaning  of  the  contract— Hill  v.  Sumner,  132 
U.  S.    118,  10  S.  Ct  42,  33  L.  Ed.  284. 

Where  one  buys  a  litigated  mining  claim 
from  one  of  the  daimants,  and  agrees  to  pay 
the  price  into  court  at  the  end  of  a  year  if  the 
suit  be  not  then  determined,  to  abide  the  result 
thereof,  he  cannot  escape  payment  because  his 
deed  fails  to  include  the  most  valuable  part  of 
the  claim,  when  he  has  brought  an  independent 
suit  to  reform  the  deed. — Crescent  Min.  Co.  v. 
Wasatch  Min.  Co.,  151  U.  S.  317,  14  S.  Ot.  348, 
38  Ia  Ed.  177,  affirming  decree  Wasatch  Min. 
Co.  v.  Crescent  Min.  Co.,  7  Utah,  8,  24  P.  586. 

Deposit  of  net  proceeds  from  ores  in  des- 
ignated bank  to  be  credited  on  the  price  for 
sale  of  mines  is  a  condition  concurrent  with 
obligation  of  vendor  to  allow  the  purchaser  to 
remain  in  possession,  and  precedent  to  the  ven- 
dor's obligation  to  convey.— (1912)  World's  Fair 
Mining  Co.  v.  Powers,  32  S.  Ct.  453,  224  U.  S. 
173,  56  L.  Ed.  717,  affirming  judgment  (1909) 
100  P.  957,  12  Ariz.  285. 

Purchaser  in  possession  under  contract  for 
sale  of  mines  whicn  requires  him  to  deposit  net 
proceeds  from  the  ores  in  bank  to  be  credited 
on  price  cannot  claim  damages  for  disposses- 
sion on  failure  to  make  such  deposits.— Id. 

Breach  by  purchaser  in  possession  of  a 
mine  under  contract  of  sale,  of  agreement  to 
deposit  net  proceeds  from  the  ores  in  designat- 
ed bank  to  be  credited  on  the  price,  is  not  ex- 
cused by  attachment  by  the  vendor,  hindering, 
but  not  preventing,  performance. — ^Id. 

^s»56.   Grants  and  reserrations  of  min* 
erals  and  mining;  riglits, 

eee  M  Cent  Dig.  Mines,  if  15S-165. 

• 

An  adjustment  of  subsurface  rights,  and 
not  merely  the  establishment  of  a  surface  bound- 
ary line  between  two  conflicting  lode  mining 
claims,  was  accomplished  by  an  agreement  to 
compromise  adverse  proceedings,  followed  by 
the  execution  of  a  bond  by  the  locator  of  one 
of  such  claims,  by  the  terms  of  which  he  was 
to  obtain  a  patent,  and  was  then  to  execute 
a  deed  of  certain  of  the  disputed  territory,  "to- 


gether with  all  the  mineral  therein  contained," 
which  deed,  when  executed,  pursuant  to  a  decree 
for  specific  performance,  conveyed  the  tract  de- 
scribed in  the  bond  with  "all  the  mineral  therein 
contained,"  together  with  "all  the  dips,  spurs, 
and  angles,  and  also  all  the  metals,  ores,  gold 
and  silver-bearing  quartz  rock  and  earth  there- 
in." Judgment  (C.  C.  A.  1906)  147  F.  897, 
78  O.  C.  A.  33,  reversed.— Montana  Min.  Co.  ▼. 
St  Louis  Min.  &  Mill.  Co.,  27  S.  Ct  254,  201 
n.  S.  204,  51  L.  Ed.  444. 

(Q  LEASBS,  LICENSES,  AND  CON- 
TRACTS. 
See — 
Indians,  ^=9l6. 
Injunction,   ^=a59« 
Taxation,  ^s»8. 

^»61«  Conatmotiom    and    operation    of 
minins  leases* 

See  U  Cent  Dig.  Mines,  ff  172-m. 

^»70.  —  Rent  or  royalties* 

See  84  Cent  Dig.  Mines,  fi  192-197. 

A  provision  in  a  mining  lease  that  If  the 
specified  royalties  produce  less  than  $1,000  for 
any  year  the  lessees  shall  nevertheless  pay  that 
sum,  and  that  if  they  fail  to  do  so  because  of 
inability  to  find  sufficient  ores  the  lessor  may 
terminate  the  lease,  requires  payment  of  at 
least  $1,000  per  year,  whether  sufficient  ores 
can  be  found  or  not,  so  long  as  the  lease  is  not 
terminated.— Lehigh  Zinc  &  Iron  Co.  v.  Bam- 
ford,  150  U.  S.  &5,  14  S.  Ct  219,  37  L.  Ed. 
1215,.  affirming  judgment  (C.  C.)  Bamford  t. 
Lehigh  Zinc  &  Iron  Co.,  33  F.  677. 

4^72.   Constmotioa    and    operation    of 
oil  and  gas  leases. 

See  84  Cent  Dig.  Mines,  (f  200-2U. 

^=»73.  — — >  In  Beneral. 

See  S4  Cent  Dig.  Mines,  ifi  901,  &0. 

A  lease  for  the  sole  purpose  of  mining  for 
petroleum  and  gas,  and  piping  the  same,  of  "all 
of  that  certain  tract  of  land  ♦  ♦  •  described 
as  follows,  ♦  ♦  ♦  containing  40  acres, 
•  ♦  ♦  excepting  reserved  therefrom  ten 
acres,"  specifically  described,  "upon  which  no 
wells  shall  be  drilled  without  consent  of  the 
party  of  the  first  part,"  is  a  grant  of  oil  and 
gas  well  ri^ht  for  the  whole  40  acres,  with 
merely  a  linutation  as  to  drilling  wells  on  the  10 
acres.— Brown  v.  Spilman,  155  U.  S.  665,  15 
S.  Ct  245,  39  L.  Ed.  304,  reversing  decree  (O. 
C.)  Spillman  y.  Brown,  45  F.  291. 

^^79.  — *  Rent  or  royalties* 

See  84  Cent  Dig.  Mines,  i  909. 

Cost  of  Improvements  and  operations  under 
an  oil  lease  while  ignorant  of  an  earlier  record- 
ed lease  should  be  deducted  when  lessees  are 
required  to  account  to  holders  of  earlier  lease 
as  to  oil  sold,  but  no  reduction  should  be  made 
for  expenses  after  knowledge  of  prior  lease.^ 
Guifey  v.  Smith,  35  S.  Ct  526,  237  U.  S.  101, 
59  L.  Ed.  856;  Id.,  35  S.  Ct  532,  237  U.  S. 
120.  59  L.  Ed.  866.  Reversing  decree  Smith 
y.  Guffey,  202  PI  106,  120  C.  a  A.  436. 

in.  OPERATION    OF    MINES,    QUAR- 
RIES, AND   IXTEIXS. 

See  Master  and  Servant,  ^=s»69. 

Gross  revenue  taxes  on  operation  of  mines,  see 
Taxation,  ^=»8. 

Interstate  commerce  by  pipe  line  companies,  see 
Commerce,  ^=»33. 

Monopoly  of  transportation  facilities,  see  Mo- 
nopolies, ^=»16. 

Pipe  line  companies  as  common  carriers,  see 
Carriers,  ^=»25. 

Rc^^ulations  of  pipe  lines  as  denying  due  process 
of  law,  see  Constitutional  Law,  4=»297. 
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State  laws  as  hiles  of  decision  in  Federal 
Court,  see  Courts,  ^=»366. 

Statute  relating  to  distribution  of  railroad  com- 
panies' fuel  cars  as  destroying  freedom  of  con- 
tract, see  Constitutional  Law,  ^=»276. 

(A)  STATUTORY  REGULATION. 
See  M  Cent.  Dig.  Mines,  fifi  216-221. 

See  Master  and  Servant,  ^s»12,  13. 

Due  process  of  law,  see  Constitutional  Law,  ^=9 
280,  296,  301,  311,  318. 

Equal  protection  of  laws,  see  Constitutional 
Law,  <8=>211,  238,  240,  249. 

Interfering  with  liberty  to  contract,  see  Con- 
stitutional Law,  «=:>276. 

Interstate  commerce  regulations,  see  Commerce, 


(B)  MINING  PARTNERSHIPS  AND  COM- 
PANIES. 


See  M  Cent.  Dig.  Mines, 


BighU     and    XUblUtieB     of 

Bee  84  Cent  Dig.  Mines,  H  223,  224. 

There  is  no  relation  of  trust  or  confidence 
between  mining  partners  which  is  violated  by 
the  sale  and  asidgnment  by  one  partner  to  a 
stranger,  or  to  one  of  the  associates,  of  his  share 
in  the  property  and  business  of  the  association* 
-BisseU  y.  Foss,  114  U.  S.  252,  5  S.  Ct.  851, 
29  L.  Ed.  126. 

(C)  BIGHTS  AND  LIABILITIES  INCI- 
DENT TO  WORKING. 

Injuries  to  servants,  see  Master  and  Servant, 
«ds>228,  236,  285u 

•=»100.  Contraeta  fov  testliis  or  work- 
ins* 

See  U  Cent.  Dig.  Mines,  i  214. 

A  contract  provided  that  plaintiffs  should 
mine  for  defendant,  at  so  much  per  ton,  the 
iron  ore  contained  in  the  first  level  of  defend- 
ant's mine;  such  ore  to  contain  at  least  56  per 
cent  metallic  iron.  Subsequently  the  parties 
stipulated  that  the  contract  should  extend  to  the 
ore  contained  in  the  second  and  third  levels, 
"with  the  exception  that  the  merchantable  Iron 
ore  extracted  under  this  contract  shall  con- 
tain at  least  58  per  cent,  or  upwards  of  metal- 
lic iron."  Held^  that  the  68  per  cent  applied 
oiOy  to  the  ore  in  the  second  and  third  levels.— 
Anvil  Min.  Co.  v.  Humble,  153  U.  S.  540,  14 
S.  Ct  876,  38  L.  Ed.  814. 

^s»118.  Personal  Injnrios* 

See  U  Cent  Dig.  Mines,  fi  240. 

Failare  of  a  company  operating  a  coal  mine 
to  fence  its  slack  pile,  as  required  by  a  stat- 
ute (Act  Colo.  May  3,  1877)  primarily  intended 
for  the  protection  of  cattle,  being  a  breach  of 
duty  to  the  public,  is  evidence  of  negligence  for 
whi^h  the  company  is  liable,  where  personal  in- 
juries are,  in  a  substantial  sense,  the  result  of 
sudi  violation  of  duty.— Union  Pac.  Ry.  Co.  v. 
McDcmald,  152  U.  S.  262,  14  S.  Ct.  619,  88  L. 
Ed.  484,  affirming  judgment  (C.  C.)  McDonald 
V.  Union  Pac  Ry.  Co.,  42  F.  579. 

Leaving  unguarded  a  burning  slack  pit  of  a 
coal  mine,  dose  to  a  narrow  path  leading  to  the 
mine,  near  which  children  are  in  the  habit  of 
playing,  the  fire  bein^  concealed  by  ashes,  is 
negligence,  which  renders  the  company  operat- 
ing the  mine  liable  for  injuries  caused  to  a  child 
by  falling  into  the  pit,  without  knowledge  of  the 
danger  or  negligence  on  his  part.— Id. 


MINING  CLAIMS. 

See- 
Dower,  ^=:>12. 
Ejectment,  «=:>142. 

MINISTERS. 

Laborer  within  exclusion  laws,  see  Aliens. 
50. 

MINORS. 

See- 
Army  and  Navy,  ^s»19. 
Infants. 

MISAPPROPRIATION. 

See- 
Banks  and  Banking,  ^s»257. 
Embemlement. 

MISBRANDING. 

Drugs,  see  Druggist,  ^ss>2,  IL 


[No  parsgraplis  or  references  in  this  Digest.   But 
It.  —  —         - 


MISCEGENATION. 

_    .be  or  referent 
see  36  Cent  Dig.  Misceg.] 

MISDELIVERY. 

See  Telegraphs  and  Telephones,  ^ss>2M7. 

MISJOINDER. 

See  Equity,  «ss>14e>150. 

MISREPRESENTATION. 


Bills  and  Notes,  <=:>106. 

Corporations,  <=:>80. 

Deeds,  ^s»70. 

Fraud. 

Insurance,  ^s>250-800. 

Sales,  <8=»a7-13. 

Trade-Marks  and  Trade-Names, 

Vendor  and  Purchaser,  ^=:>S2>37. 

MISTAKE. 

In  eonveytMoeM,  coniraeiSt  or  other  transacUont, 

Se^- 
Account  Stated,  ^=:>11. 
Boundaries,  ^=s>49. 
Evidence,  ^f=s>  433. 
Libel  and  Slander,  ^=s»2. 
Payment,  ^=»85. 

Reformation  of  Instruments,  ^s>17* 
Specific  Performance,  ^s»S2. 

Remediet, 

See- 
Election  of  Remedies,  ^=:>10. 
Payment,  ^=»85. 

MITIGATION. 

Damages,  see  Damages,  ^=»62,  214. 

MITTIMUS  WRITS. 

Fees  for  issuance,  see  United  States  Oommis- 
sioners,  ^^3. 

MOBS. 


Due  process  of  law,  see  Constitutional  Law, 

302. 
Equal   protection   of  laws,   see   Constitutional 

Law,  <8=»246. 
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MODIFICATION. 


Contracts, 

Carriers,  ^=»68. 

Contracts,  ^=s>2S7-2i6.     . 

United  States,  ^=s»72. 
Judgment  or  order,  see- 
Appeal  and  Errpr,  ^=»1149-115L 

Criminal  Law,  ^s»1184. 

Judgment,   ^=^324. 
Beauested  instructions,  see  Criminal  Law. 

834. 
Sentence  in  criminal  prosecution,  see  Criminal 

Law,  ^=»908. 

MONASTIC  ORDERS. 

See  Religions  societies,  ^=:>7, 18. 

MONEY. 


Counterfeiting. 
Embezzlement. 

Compensation  for  use,  see  Interest 

Deposits,  see- 
Banks  and  Banking,  ^s»122-168,  203. 
Depositaries. 


Payment  in  United  States  money  operating  as 
satisfaction  of  claim  payable  in  foreign  money, 
see  Accord  and  Satisfaction,  ^=»10. 

Prohibiting  exportation  of  Phillipine  silver  coin, 
due  process  of  law,  see  Constitutional  Law, 
^=s»278. 

Value  of  foreign  money,  see  Customs  Duties, 

MONEY  LENT. 

Siee  86  Cent.  Dig.  Men.  Lent. 

Banks  and  Banking,  «=s»177-186,  259,  269. 

Bills  and  Notes. 

Building  and  Loan  Associations,  ^s»25-27. 

Gaming,    ^s»18. 

Interest. 

Usury. 

MONEY  PAID. 

See  86  Gent  Dig.  Mon.  Paid. 

See- 
Contribution. 
Payment,  <&s>82-8S. 
Sales,  <g=»391. 


MONEY   RECEIVED, 

Scope^Note, 

[INCLUDES  obligations  implied  or  imposed  by  law  to  pay  money  receiyed  by  one 
person,  for  the  use  or  benefit  of  another,  or  to  which  another  is  entitled  in  equity  and 
good  conscience,  independent  of  any  special  relation,  agreement,  or  trust;  and  rights, 
liabilities,  and  remedies  of  the  parties  in  general. 

CFor  rslated  matten  undor  other  topics,  sse  cross -references  following.] 

Cross-References, 

8e&-~- 
Payment,  4=»82-86w 
Sales,  <8=»391. 
Trial,  <=:>109. 


^s»6.  Oonstdemtlon     or      purpose      for 
irhloh  money  was  reeeived. 

See  86  Cent  Dig.  Mon.  Reed.  8f  15,  21-27. 

In  an  action  to  recover  for  136  bales  of  cot- 
ton alleged  to  have  been  placed  in  the  hands  of 
defendant's  testator,  to  haye  been  seized  by  the 
United  States  troops,  and  sold  on  account  of  the 
United  States,  and  to  have  been  recovered  for 
in  the  court  of  claims  by  defendant's  testator. 


a  Judgment  for  plaintiff  cannot  stand  if  it  ap- 
pears that  the  cotton  was  not  included  in  the 
judgment  of  the  court  of  claims,  though  defend- 
ant's testator  may  have  been  under  the  impres- 
sion that  it  was,  and  may  have  stated  so  in  his 
will,  and  on  his  books,  and  may  have  advertised 
for  plaintiff  to  claim  the  amount  therefor.— La- 
mar V.  McCay,  109  U.  S.  235,  8  S.  Ot  167,  27 
U  mu  919. 


MONOPOLIES. 


Scope-Note, 

[JNCLUDES  grants  of  exduslve  or  special  privll^es  or  ImmunitleB  In  respect  of  any 
occupation  or  buRlneBS;  monopolizing  or  combining  or  attempting  to  monopolisBO  trade  or 
commerce,  and  rights  and  remedies,  civil  or  criminal.  Incident  thereto. 

[For  related  matters  under  other  topice,  eee  cross -referenoee  after  analysisj 

Analysis. 

I.  Validity  and  Effect  of  Grants. 

^s»4.  Occupations  and  employments  in  general. 

6.  Public  franchises. 

7.  Revocation. 

IL  Trusts  and  Other  Combinations  in  R^traint  of  Trade. 
«=»9.  Power  to  prohibit  or  control. 

10.  Constitutional  and  statutory  provisions. 

11.  Combinations  prohibited. 

12.  In  general. 

14.  Manufactures. 

16.  Transportation. 

17.  Sale  of  goods. 

20.  Combinations  by  corporations. 

21.  Rights  and  liabilities  of  members  of  combinations. 

23.  Rights  and  liabilities  of  persons  dealing  with  combinations. 

24.  Remedies  to  prevent  or  restrain  unlawful  combinations. 

25.  Discovery. 

26.  Revocation  of  corporate  charter  or  franchise. 

28.  Actions  for  damages  by  combinations  or  monopolies. 

29.  Offenses. 

31.  Criminal  prosecutions. 

Cross-References. 

Yallditv  of  c(mtract  providing  for  use  of  monop- 1     pnblic  improyements,  see  Iffmiidpal  Oorpora- 
olized  articles  or  materials  In  Gonstruction  of  I    tions,  ^=s»330. 


L  VAUDITT  AND  EFFECT  OF 
GRAKTS. 

See  Lotteries,  ^=s»2. 

Grants  of  special  privileges  or  immunities,  see 

Constitutional  Law,  ^:^205. 
Impairing  obligation   of   contract,   see   Oonstl- 

tntional  Law.  «=»126,  128. 

9=»4«  Oeonpations   and    employments  in 
general. 

See  S5  Cent.  Dig.  Monop.  i  8. 

No  monoply  or  combination  forbidden  by  the 
federal  anti-trust  laws  is  created  by  state  regu- 
lations providing  for  the  appointment  of  pilots, 
and  restricting  the  right  to  pilot  to  those  duly 
appointed.  Judgment  (Tex.  Civ.  App.)  68  S. 
W.  320,  afBrmed.— Olsen  v.  Smith,  25  S.  Ct. 
52, 195  U.  S.  832,  49  L.  Ed.  224. 

9=»6.  Pnblie  franolilses. 

Bee  S6  Cent  Dig.  Monop.  f  6. 

The  specification  by  a  municipal  council,  in 
its  resolutions  and  ordinances  for  street  im- 
provements, tiiat  Trinidad  lake  asphalt  shall  be 
the  material  used,  does  not  constitute  such  a  di- 
tect  interference  with  interstate  commerce  as  to 
be  repugnant  to  Sherman  Anti-Trust  Act  July 
2,  1890,  c.  047,  26  Stat  209  [U.  S.  Oomp.  St 
1901,  p.  3200],  because  this  particular  kind  of 
uphalt  is  a  product  of  a  foreign  country,  and 
there  are  deposits  in  several  of  the  United  States 


from  which  suitable  asphalt  can  be  had.  Decree 
(C.  C.)  117  F.  925,  modified.— Field  v.  Barber 
Asphalt  Pav.  Co.,  24  S.  Ct  784,  194  U.  S.  618, 
48  L.  Ed.  1142. 

€=»7.  ReToeation. 

See  86  Cent.  Dig.  Monop.  f  6. 

The  absolute  power  of  the  Alabama  legis- 
lature to  revoke  the  exclusive  feature  of  the 
franchise  of  a  water  company,  under  Const 
Ala.  art  1,  |  23,  declaring  that  the  ledslature 
shall  pass  no  act  "making  any  irrevocable  grants 
of  special  privileges  or  immunities,*'  is  not  lim- 
ited to  cases  where  no  injustice  will  thereby  be 
done  to  the  corporators,  by  article  14,  {  10,  giv- 
ing the  general  assembly  power  to  alter,  amend, 
or  revoke  a  charter  "whenever  in  their  opinion 
it  may  be  injurious  to  the  citizens  of  the  state, 
in  such  manner,  however,  that  no  injustice  shall 
be  done  to  the  corporators." —Bienville  Water 
Supply  Co.  V.  City  of  Mobile,  22  S.  Ct  820,  186 
U.  S.  212,  46  li.  Ed.  1132. 

n.  TRUSTS    AND    OTHER    OOlffBINA- 

TIONS  IN  RE8TRAIKT 

OF   TRADE. 

Anti-trust  law  as  denial  of  right  to  contract, 
see  Constitutional  Law,  ^=»^. 

Appointment  of  receiver  of  foreign  corporation, 
for  violation  of  anti-trust  laws,  see  Corpora- 
tions, ^=^684. 


■         -       - 
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Contracts^  in  restraint  of  trade,  see  Contiracts, 
<8i=»116-118. 

Delegation  of  legislative  powers,  see  Consti- 
tutional Law,  ^s>61. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law.  <e=9240,  247,  249,  260. 

Denial  of  freedom  of  contract,  see  Constitution- 
al Law,  ^s>276. 

Determination  of  constitutionalty  of  statute,  see 
Constitutional  Law,  ^s»46w 

District  in  which  actions  must  be  brought,  see 
Courts,  «=:>273. 

Due  process  of  law,  see  Constitutional  Law,  ^=^ 
258,  296,  803,  312. 

Immunity  from  prosecution,  see  Criminal  Law, 
<Ss»42. 

Interstate  commerce  regulations,  see  Commerce, 
€=>3.  57,  60. 

Jurisdiction  of  federal  courts,  see  Courts,  ^=» 
394(10). 

Limitation  of  action  to  recover  damages  under 
Anti-Trust  Law,  see  Limitation  of  Actions, 
<g=»35,  39. 

Limitation  of '  prosecution  for  consiaracy*  0oe 
Criminal  Law,  ^=»160. 

Nature  of  action  under  anti-trust  law  affecting 
appealability,  see  Appeal  and  Error,  4=>70. 

Plea  of  limitations,  see  Criminal  Law,  ^=»288. 

Reouiring  attendance  of  witnesses  as  unreason- 
able search  and  seizure,  see  Searches  and 
Seizures,  ^=s>7, 

Betroactive  operation  of  laws,  see  Constitution- 
al Law,  ^=9200. 

Right  to  raise  ccmstitutional  questions,  see  Con- 
stitutional Law,  ^s»42. 

What  constitutes  interstate  commerce  within 
Anti-Trust  Law,  see  Commerce,  ^=»29,  40, 
43,44. 

^=:»9.  Power  to  proliibit  or  ooatroL 

See  85  Gent.  Dig.  Monop.  I  8. 

The  enforcement  of  the  provisions  of  Anti- 
Trust  Act  July  2,  1890.  c  647,  26  Stat  209  [U. 
S.  Comp.  St.  1901,  p.  3200J,  by  a  federal  court 
decree  enjoining  a  corporation  organized  in  pur- 
suance of  a  combination  of  stockholders  in  two 
competing  interstate  railway  companies  for  the 
purpose  of  acquiring  a  controlling  interest  in 
the  capital  stock  of  such  companies,  from  exer- 
cising the  power  acquired  by  such  corporation 
by  virtue  of  its  acquisition  of  such  stock,  does 
not  amount  to  an  invasion  by  the  federal  gov- 
ernment of  the  reserved  rights  of  the  states  cre- 
ating the  several  corporations.  Decree  (C.  C.) 
United  States  v.  Northern  Securities  Co.,  120 
F.  721,  affirmed.— Northern  Securities  Co.  v. 
United  States,  24  &  Ct  436,  193  U.  &  197,  48 
L.  Ed.  679. 

State  Legislatures,  in  dealing  with  monop- 
olies and  combinations  in  restraint  of  •  trade, 
may  provide  their  own  procedure  and  deter- 
mine the  means  by  which  their  legislation  may 
be  made  effective,  except  that  such  procedure 
must  not  work  a  denial  of  fundamental  rights,  or 
conflict  with  the  federal  Constitution.  Judgment 
(Tex.  Civ.  App.  1908)  106  S.  W.  918,  affirmed. 
—Waters-Pierce  Oil  Co.  v.  State  of  Texas,  29 
S.  Ct  220,  212  U.  S.  86,  53  L.  Ed.  417. 


^s»10«  Constitutional  and  statutory  pro- 
▼isions. 

See  86  Cent.  Dig.  Monop.  |  •. 

Extraterritorial  effect  is  not  given  Anti- 
Trust  Act  b^  construing  it  to  forbid  a  combina- 
tion of  foreign  and  domestic  corporations  to 
monopolize  transportation  of  freight  and  pas- 
sengers between  Puget  Sound  and  Yukon  nver 
points  over  a  route  which  lies  in  part  outside  of 
United  States.— United  States  v.  Pacific  &  A. 
By.  &  Nav.  Co.,  33  S.  Ct  443,  228  U.  S.  87,  57 
L.  Ed.  742. 

There  is  no  such  vagueness  in  the  Anti-Trust 
Act  of  Jul:^  2,  1890,  as  to  render  it  inoperative 
on  its  criminal  side,  because  only  such  combina- 
tions arc  within  the  act  as  by  reason  of  intent 
or  the  inherent  nature  of  the  act  prejudice  the 


public  interests.- Nash  ▼.  United  States,  33  S. 
Ct.  780,  229  U.  S.  373,  57  L.  Ed.  1232,  reversing 
judgment  186  F.  489,  108  C.  C.  A.  467. 

Application  to  a  combination,  which  has 
benefited  instead  of  injured  the  public,  of  the 
prohibitions  of  Rev.  St.  Mo.  1909,  {  10301,  and 
Rev.  St.  1899,  |  8966,  against  combinations 
lessening  competition,  does  not  render  such  legis- 
lation unconstitutional. — International  Harves- 
ter Co.  V.  State  of  Missouri  ex  Inl  Attorney 
General.  34  S.  Ct.  859,  234  U.  S.  199,  58  L.  Ed. 
1276,  62  L.  R.  A.  (N.  S.)  625,  affirming  judg- 
ment State  ex  Inf.  Mayor  v.  International  Har- 
vester Co.  of  America,  141  a  W.  672,  237  Mo. 
369. 

Re<2uiring  managers  of  corporations  organis- 
ed prior  to  1900  to  make  affidavit  prescribed  by 
Rev.  St  Mo.  1909,  9  10322,  as  to  nonpartidpa- 
tion  in  any  combination,  etCjheld  constitution- 
al.—Mallinckrodt  Chemical  Works  v.  State  ofl 
Missouri  ex  reL  Jones,  35  S.  Ct.  671,  238  U.  S. 
41,  59  L.  Ed.  1192,  affirming  judgment  State 
ex  rel.  Jones  v.  Mallinckrodt  Cheoaical  Works. 
156  S.  W.  967,  249  Mo.  702. 

^=»11.  Comliinations    prohlMted* 

See  86  Cent.  Dig.  Monop.  U  10-U;   U  Cent  Dig. 
ContracU,  8  667. 

^=»12«  ——  In  seneraL 

See  9&  Cent.  Dig.  Monop.  8  10- 

The  contracts,  combinations,  etc,  In  re- 
straint of  interstate  trade  or  commerce,  which 
are  declared  to  be  illegal  by  the  act  of  July  2» 
1890,  include  all  contracts,  etc,  operating  to  re- 
strain trade  or  commerce,  whether  legal  or 
illegal  at  common  law,  or  whether  the  restraint 
is  reasonable  or  unreasonable  Decree  58  F. 
58,  7  C.  C.  A.  15.  24  li.  R.  A.  73,  reversed.^ 
United  States  v.  Trans-Missouri  Freight  Ass*n, 
17  S.  Ct  540,  166  U.  S.  290,  41  L.  Ed.  1007. 
reversing  decree  5S  F.  68,  7  O.  a  A.  15,  24  U 
R.  A.  73. 

The  rules  and  regulations  of  a  live-stock 
exchange,  whose  members  are  commission  mer- 
chants, relating  to  the  conduct  of  the  business 
of  such  members  in  buying  or  selling  stodc  for 
others  in  a  given  market,  and  fixing  their  charg- 
es for  such  services,  are  not  agreements  affect- 
ing interstate  commerce,  within  the  meaning  of 
the  anti-trust  law,  having  no  direct  or  neces- 
sary relationi  to  such  commerce,  though  some  of 
the  sales  themselves  may  constitute  interstate 
commerce,  and  the  cost  of  such  transactions 
may  be  indirectly  and  incidentally  affected  by 
such  regulations.— Hopkins  v.  United  -States,  19 
S.  Ct  ft.  171  U.  S.  578,  43  L.  Ed.  290,  revers- 
ing order  (C.  O.)  United  SUtes  v.  Hopkins,  82 
F.  529. 

By-laws  of  a  ntock  exchange  limiting  the 
number  of  persons  who  may  be  employ^  by 
any  member  to  solicit  the  consignment  to  him 
of  stock  shipped  to  that  market,  or  prohibiting 
members  from  sending  prepaid  telegrams  giv- 
ing market  quotations,  are  but  regulations  or 
agreements  relating  to  their  business,  and  are 
not  in  restraint  of  interstate  commerce.~Id. 

A  combination  may  illegally  restrain  trade 
by  preventing  competition  for  contracts  and  en- 
hancing prides,  although  it  does  not  prevent  the 
letting  of  any  particular  contract.  Judgment, 
United  States  v.  Addyston  Pipe  ft  Steel  Co., 
85  F.  271,  29  C.  C.  A.  141,  46  L.  R.  A.  122, 
modified.— Addyston  Pipe  &  Steel  Co.  v.  United 
States,  20  S.  Ct  96»  175  U.  S.  211,  44  L.  Ed. 
136. 

An  agreement  or  combination  between  cor- 
porations engaged  in  tlie  manufacture,  sale,  and 
transportation  of  iron  pipe,  under  which  they 
enter  into  public  bidding  for  contracts,  not  in 
truth  as  competitors,  but  under  an  arrangement 
which  eliminates  all  competition  between  them 
for  the  contract,  and  permits  one  of  their  num- 
ber to  make  his  own  bid,  while  the  others  are 
required  to  bid  over  him,  is  in  violation  of  the 
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anti-trust  act  of  congress,  passed  Jaly  2.  1890, 
se  far  as  it  applies  to  sales  for  delivery  beyond 
the  state  in  which  the  sale  is  made.— Id. 

A  combination  to  restrain  competition  in 
proposals  for  contracts  for  the  sale  of  certain 
articles  which  are  to  be  delivered  in  the  state 
in  which  some  of  the  parties  to  the  combination 
reside  and  carry  on  business  is  not,  so*  far  as 
those  members  are  concerned,  in  violation  of  the 
anti-trust  law  of  congress,  although  the  con- 
tract may  be  awarded  to  some  party  outside  the 
state  as  the.  lowest  bidder. — Id. 

Reasonable  and  legal  conditions  imposed  by 
the  patentee  in  a  license  of  the  ri^ht  to  manu- 
facture and  sell  the  patented  article,  restrict- 
ing the  terms  upon  which  the  article  manu- 
factured under  such  license  may  be  used,  and 
the  price  to  be  demanded  therefor,  do  not  con- 
stitute such  a  restraint  on  commerce  as  is  for- 
bidden by  Act  Cong.  July  2,  1890,.  c.  647,  26 
Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200]  to 
protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies. — E.  Bement  &  Sons 
V.  National  Harrow  Co.,  22  S.  Ct.  747,  186  U. 
8.  70.  46  L.  Ed.  1058. 

Conditons  imposed  by  the  patentee  in  a 
license  of  the  right  to  manufacture  or  sell  the 
patented  article,  which  keep  up  the  monopoly 
or  fix  prices,  do  not  violate  Act  Cong.  July  2, 
1890,  c.  647,  26  Stat  209  [U.  S.  Comp.  St. 
1901,  p.  3200].  to  protect  trade  and  commerce 
against  unlawful  restraints  or  monopolies. — Id. 

The  agreement  of  the  licensee  of  a  patent 
for  improvements  relating  to  float  spring  tooth 
harrows,  not  to  manufacture  or  sell  any  other 
such  harrows  than  those  which  it  had  made 
under  his  patents  before  assigning  them  to  the 
licensor,  or  which  it  was  licensed  to  manufac- 
ture and  sell  under  the  terms  of  the  license,  ex- 
cept such  other  style  and  construction  as  it 
may  be  licensed  to  manufacture  and  sell  b^  such 
licensor,  is  not  void  as  an  unlawful  restraint  on 
trade  or  commerce  forbidden  by  Act  Cong.  July 
2,  1890,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St 
1901;  p.  3200]t  since  the  plain  purpose  of  this 
provision  is  to  prevent  tne  licensee  from  in- 
fringing on  the  rights  of  others  under  other 
patents,  and  not  to  stifle  competiton  or  prevent 
the  licensee  from  attempting  to  make  any  im- 
provement in  harrows. — ^Id. 

An  agreement  by  the  licensor  of  a  patent 
for  improvements  relating  to  harrows,  not  to 
license  any  other  person  than  the  licensee  to 
manufacture  or  sell  any  harrow  of  the  peciiliar 
style  and  construction  then  used  or  sold  by  such 
licensee,  does  not  violate  Act  Cong.  July  2. 1890, 
c.  647,  26  Stat  209  (U.  S.  Comp.  St  1901.  p. 
3200],  to  protect  trade  and  commerce  against 
unlawful    restraints   and    monopolies. — Id. 

A  combination  of  independent  meat  deal- 
ers, in  aid  of  an  attempt  to  monopolize  com- 
merce in  fresh  meat  among  the  states,  to  re- 
strict the  competition  of  their  respective  agents 
when  purchasing  stock  for  them  in  the  stock- 
yards, is  an  interference  with  interstate  com- 
merce, forbidden  by  Act  July  2.  1890,  c  647,  26 
6tat  209  [U.  S.  Comp.  St  1901,  p.  3200],  to 
protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,  where  such  dealers 
and  their  slaughtering  establishments  are  large- 
ly in  different  states  from  those  of  the  stodt- 
yards,  and  the  seller^  of  the  cattle  largely  in 
different  states  from  either.  Decree,  United 
SUtes  V.  Swift  &  Co.  (C.  C.)  122  F.  529,  modi- 
fied.—Swift  &  Co.  V.  United  States,  25  S.  Ct. 
276,  196  U.  S.  375,  49  L.  Ed.  518. 

Contracts  with  telegraph  companies  by 
which  the  Chicago  board  of  trade  limits  the 
communication  of  quotations  of  prices  on  sales 
of  grain  and  provisions  for  future  delivery  col- 
lected by  it,  which  it  might  have  refrained  from 
communicating  to  any  one,  do  not  effect  a  mo- 
nopoly or  amount  to  an  attempt  at  monopoly. 


'  either  under  Act  July  2,  1890,  c.  647,  26  Stat 
209  [U.  S.  Comp.  St.  1901,  p.  3200],  or  at  com- 
mon law.  Decrees,  Board  of  Trade  of  City  of 
Chicago  V.  L.  A.  Kinsey  Co.,  130  F.  507,  64 
C.  C.  A.  669,  69  L.  R.  A.  59.  affirmed,  and 
Christie  Grain  &  Stock  Co.  v.  Board  of  Trade 
of  (?ity  of  Chicago.  125  F.  161,  61  C.  C.  A.  11, 
reversed.— Board  of  Trade  of  City  of  Chicago  v. 
Christie  Grain  &  Stock  Co.,  25  S.  Ct  637,  198 
U.  S.  236,  49  L.  Ed.  1031. 

Any  combination  whatever  to  secure  action 
which  essentially  obstructs  the  free  flow  of  com- 
merce between  the  states,  or  restricts,  in  that 
regard,  the  liberty  of  a  trader  to  engage  in  busi- 
ness, is  within  the  inhibition  of  Anti-Trust  Act 
July  2,  1890,  c.  647,  26  Stat  209  [U.  S.  Comp. 
St  1901,  p.  3200],  against  combinations  "m 
restraint  ox  trade  or  commerce  among  the  sev- 
eral states.?  Judgment  (C.  C.  190$  148  F. 
924,  reversed.— Loewe  v.  Lawlor,  28  S.  Ct.  301, 

208  U.  S.  274,  52  L.  Ed.  488,  13  Ann.  Cas.  815. 

Acts  done  by  a  domestic  corpoiration  out- 
side the  United  States,  which  largely  depend 
for  their .  efficacy  upon  the,  co-operation,  in  a 
conspiracy  to  drive  a  rival  out  of  business,  of 
soldiers  and  officials  in  Costa  Rica,  acting  un- 
dei*  governmental  sanction,  in  territory  over 
which  that  state  exercises  a  de  facto  sovereign- 
ty, cannot  be  made  the  basis  of  the  action  to 
recover  tlireefold  damages  authorized  by  the 
Sherman  anti-trust  act  (Act  July  2,  1890,  c. 
647. 1  7,  26  Stat.  210  [U.  S.  Comp.  St  1901,  5. 
3202  n,  on  behalf  of  those  Injured  in  their  busi- 
ness by  reason  of  violations  of  that  statute. 
Judgment  (CIC.  A.  1908)  166  F.  261,  92  C.  C. 
A.  325,  affirmed.— American  Banana  Co.  v. 
United  Fruit  Co.,  29  S.  Ct  511,  213  U.  S.  347, 
53  L.  Ed.  826,  16  Ann.  Qas.  1047. 

Only  undue  restraints  of  interstate  or  for- 
eign trade  or  commerce  are  prohibited  by  the 
provisions  of  Act  July  2,  1890,  c.  647,  §§  1,  2, 
26  Stat  209  (U.  S.  Comp.  St  1901,  p.  3200), 
declaring  illegal  every  contract,  combination  in 
the  form  of  trust  or  otherwise,  or  conspiracy, 
in  restraint  of  such  trade  or  commerce,  and 
making  guilty  of  a  misdemeanor  every  person 
who  shall  monopolize  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other 
person  or  persons  to  monopolize,  any  part  of 
such  trade  or  commerce.— (1911)  Standard  Oil 
Co.  of  New  Jersey  v.  United  States,  31  S.  Ct 
502,  221  U.  S.  1,  55  L.  Ed.  619,  34  L.  B.  A. 
(N.  S.)  834,  Ann.  Cas.  1912D,  734,  affirming 
judgment  (C.  C.  1909)  United  States  -v.  Stan- 
dard Oil  Co.  of  New  Jersey,  173  F.  177. 

The  standard  of  reason  which  had  there- 
tofore been  applied  at  the  common  law  and 
in ,  the  United  States  in  dealing  with  subjects 
of  the  character  embraced  by  the  prohibitions 
of  Act  July  2,  1890.  c.  647.  §§  1.  2,  26  Stet 

209  (U.  S.  Comp.  St  1901,  jp.  3200),  against 
combinations  in  restraint  of  interstate  or  for- 
eign trade  or  commerce,  or  monopolization  or 
attempts  to  monopolize  any  part  of  such  trade 
or  commerce,  was  intended  to  be  the  measure 
used  for  the  purpose  of  determining  whether, 
in  a  giv^u  case,  a  particular  act  had  or  had 
not  brought  about  the  wrong  against  which 
the  statute  provided.— Id. 

Only  acts,  contracts,  agreemei^s,  or  com- 
binations which  operate  to  the  prejudice  of  the 
public  interests  by  unduly  restricting  competi- 
tion, or  unduly  obstructing  the  due  course  of 
trade,  or  which,  either  because  of  their  inherent 
nature  or  effect,  or  because  of  their  evident 
purpose,  injuriously  restrain  trade,  fall  within 
the  condemnation  of  Act  July  2,  i890,  c.  647, 
26  Stat  209  (U.  S.  Comp.  St.  1901,  p.  3200), 
of  combinations  in  restraint  of  interstate  or 
foreign  trade  or  commerce,  or  monopolization 
or  attempts  to  monopolize  any  part  of  such 
trade  or  commerce.— (1911)  United  States  v. 
American  Tobacco  Co.,  31  S.  Ct  632,  221  U. 


Thim  Dii^est  is  compiled  on  the  Xe j-Mnmber  System.   For  ezplaaation,  see  pace  iiL 
Sup.Ct.Dig.— 91 
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S.  106,  55  L.  Ed.  663,  reversing  decree  (C.  G. 
1908)  164  F.  700. 

The  generic  character  of  the  prohibitions 
of  Act  July  2,  1890,  c.  647,  |§  1.  2.  26  Stat. 
209  (U.  S.  Comp.  St.  1901.  p.  3200),  against 
combinations  in  restraint  of  interstate  or  for- 
eign trade  or  commerce,  and  monopolisation  or 
attempts  to  monopolize  any  part  thereof,  covers 
ever^r  conceivable  act  which  can  possibly  come 
within  the  spirit  or  purpose  of  the  condemna- 
tion of  the  law,  without  regard  to  the  garb  in 
which   such  acts   are  clothed. — Id. 

The  words  "restraint  of  trade"  in  Anti- 
Trust  Act  July  2,  1890,  c.  647,  26  Stat.  209 
(U.  S.  Comp.  St.  1901,  p.  3200),  condemning 
combinations  in  restraint  of  interstate  or  for- 
eign trade  or  commerce,  or  the  monopolization 
or  attempts  to  monopolize  anj  part  thereof, 
should  be  given  a  meaning  which  will  not  de- 
stroy the  individual  right  to  contract,  and  ren- 
der difficult,  if  not  impossible,  any  movement 
of  trade  in  the  channels  of  commerce,  the  free 
movement  of  which  it  was  the  purpose  of  the 
statute  to  protect. — Id. 

The  standard  bf  reason  which  had  there- 
tofore been  applied  at  the  common  law  and  in 
the  United  States  in  dealing  with  subjects  of 
the  character  embraced  by  the  prohibitions  of 
Act  July  2,  1890,  c.  647,  §|  1.  2,  26  Stat.  209 
(U.  S.  Comp.  St.  1901,  p.  3200),  against  com- 
binations in  restraint  of  interstate  or  foreign 
trade  or  commerce,^  or  monopolization  or  at- 
tempts to  monopolize  any  part  thereof,  was 
intended  to  be  the  measure  used  for  the  pur- 
pose of  determining  whether,  in  a  given  case, 
a  particular  act  had  or  had  not  brought  about 
the  wrong  against  which  the  statute  provided. 
—Id. 

The  culpability  of  a  i^arty  to  a  combination 
of  manufacturers  and  jobbers  which  accom- 
plishes restraint  of  trade  within  the  Sherman 
Anti-Trust  Act  July  2,  1890,  is  not  removed  be- 
cause it  was  restricted  in  less  degree  than  the 
other  jobbers. — Standard  Sanitary  Mfg.  Co.  v. 
United  States,  33  S.  Gt.  9,  226  U.  S.  20,  57  L. 
Ed.  107,  affirming  decree  (O.  C.)  United  States 
V.  Standard  Sanitary  Mfg.  Co.,  191  F.  172. 

A  conspiracy  to  run  a  comer  in  cotton, 
thereby  enhancing  artificially  its  price  to  all 
buyers  throughout  the  country,  is  within  Anti- 
Trust  Act  July  2,  1890,  f  1.— United  States 
V.  Patten,  33  S.  Ct.  141,  226  U.  S.  525,  57  L. 
Ed.  333,  44  L.  R.  A.  (N.  S.)  325,  reversing 
judgment  (0.  C.)  137  F.  664. 

Involuntary  restraints  on  interstate  com- 
merce, the  result  of  a  conspiracy  between  per- 
sons not  engaged  therein,  held  within  provisions 
of  Anti-Trust  Act  July  2,  1890,  §  1.— Id. 

Conspiracy  to  corner  the  market  in  cotton 
held  within  provisions  of  Anti-Trust  Act  July 
2,  1890,  though  it  may  tend  to  stimulate  com- 
petition, if  it  also  operates  to  thwart  the  usu- 
al operation  of  the  laws  of  supply  and  demand. 


See  85  Cent.  Dig.  Monop.  §  11. 

The  purchase  of  stock  of  sugar  refineries 
for  the  purpose  of  acquiring  control  over  the 
business  of  refining  sugar  for  sale  in  the  Unit- 
ed States^ does  not  involve  a  monopoly  or  com- 
bination in  restraint  of  commerce  among  the 
states,  within  the  prohibition  of  Act  July  2, 
1890.— United  States  v.  E.  C.  Knight  Co.,  156 
U.  S.  1,  15  S.  Ct.  249,  39  L.  Ed.  325,  affirming 
60  F.  934,  9  C.  C.  A.  297,  24  L.  R.  A,  428. 

A  combination  by  members  of  labor  organ- 
izations to  destrojr  an  existing  interstate  traffic 
in  hats  by  preventing  the  manufacturers,  through 
the  instrumentality  of  a  boycott,  from  man- 
ufacturing hats  intended  for  transportation  be- 
?rond  the  state,  and  to  prevent  tneir  vendees 
n  other  states  from  reselling  the  hats  so  trans- 
ported, and  from  further  negotiating  with  the 
"manufacturers  for  the  purchase  and  transporta- 


tion of  such  hats  from  the  place  of  manufacture 
to  the  various  places  of  destination,  is  a  combi- 
nation "in  restraint  of  trade  or  commerce  amon|: 
the  several  states,'^  within  the  meaning  of  Anti- 
Trust  Act  July  2,  1890,  c.  647,  26  Stat.  209  [U. 
S.  Comp.  St.  1901,  p.  32001,  the  members  of 
which  are  liable  for  the  threefold  damages  which, 
under  section  7  of  that  act,  may  be  recovered  by 
those  injured  in  business  or  property  by  viola- 
tions of  the  act,  although  a  negligible  amount 
of  intrastate  business  may  be  affected  in  carry- 
ing out  the  combination,  and  although  the  mem- 
bers of  the  combination  are  not  thiemselves  en- 
gaged in  interstate  commerce.  Judgment  (C.  C. 
1906)  148  F.  924,  reversed.— Loewe  v.  Lawlor, 
28  S.  Ct.  301,  208  U.  S.  274,  52  L.  Ed.  488,  13 
Ann.  Cas.  815. 

An  Oklahoma  compress  company  though 
financially  embarrassed,  cannot  lease  its  entire 
property  and  good  will  to  a  foreign  corporation, 
with  a  covenant  to  lend  its  assistance  to  dis- 
courage competition  against  its  tenant,  and  to 
refrain  from  enga^inp;  in  the  business  of  com- 
pressing cotton  within  50  miles  of  any  plant 
operated  by  the  tenant,  where  such  lease  is  ex- 
ecuted in  pursuance  of  a  plan  to  assemble  under 
one  management  or  ownershijp  the  compression 
business  in  the  cotton  producing  states.  Judg- 
ment, Anderson  v.  Shawnee  Compress  Co.  (190t$) 
87  P.  315,  17  Okl.  231,  affirmed.— Shawnee  Com- 
press Co.  V.  Anderson,  28  S.  Ct.  572,  209  U.  S. 
423.  52  L.  Ed.  865. 

Circulation  of  a  list  of  unfair  dealers,  in- 
tended to  put  a  ban  on  those  whosQ  namea  ap- 
peared therein  among  possible  customers,  with 
a  view  to  joint  action  and  in  anticipation  of 
such  reports,  is  within  prohibition  of  Sherman 
Anti-Trust  Act  July  2, 1890,  if  it  restrains  com- 
merce among  the  states. — ^Lawlor  v.  Loewe,  35 
S.  Ct.  170,  235  U;  S.  522,  59  L.  Ed.  341,  affirm- 
ing  judgment  209  F.  721,  126  G.  C.  A.  445. 


—  Transportation. 

See  35  Cent  Dig.  Monop.  §  12. 

An  agreement  between  railroads  competing 
in  interstate  traffic,  "for  the  purpose  of  mutual 
protection  by  establishing  ana  maintaining  rea- 
sonable rates,  rules,  and  regulations  on  all 
freight  traffic,"  and  organizing  an  association 
to  enforce  these  purposes^  is  an  agreement  in 
restraint  of  commerce,  within  the  meaning  of 
the  anti-trust  law  of  July  2,  1890,  though  each 
party  may  withdraw  therefrom  on  giving  30 
days'  notice;  and  such  agreements  are  not  au- 
thorized by  the  interstate  commerce  act  of  Feb- 
ruary 4,  1887.— United  States  v.  Trans-Missouri 
Freight  Ass'n,  17  S.  Ct  540,  166  U.  S.  290,  41 
L.  Ed.  1007,  reversing  decree  58  F.  58,  7  O. 
0.  A.  15,  24  L.  B.  A.  73. 

A  combination  of  -competing  railroads,  en- 
gaged in  interstate  traffic,  into  a  joint-traffic 
association,  the  declared  purpose  being  in  part 
**to  co-operate  with  each  other  and  adjacent 
transportation  associations  to  establish  and 
maintain  reasonable  and  just  rates,  fares,  rules, 
and  regulations  on  state  and  interstate  traffic, 
to  prevent  unjust  discrimination,  and  to  secure 
the  reduction  and  concentration  of  agencies,'* 
and  the  agreement  for  which  provides  for  the 
establishment  of  joint-traffic  agencies,  and  the 
securing  to  each  road  which  is  a  party  an  eq- 
uitable proportion  of  the  competitive  traffic, 
forbids  agencies  by  the  indiviaual  companies 
except  with  the  approval  of  the  managers  of 
the  association,  and  subjects  a  road  violating  its 
provisions,  or  deviating  from  the  rates  fixed  or 
recommended  by  the  managers,  to  a  forfeiture 
of  a  sum  of  money  to  the  association,  is  in 
restraint  of  interstate  commerce,  within  the 
meaning  of  the  anti-trust  statute,  and  is  not 
relieved  from  illegality  thereunder  by  the  fact 
that  the  initial  rates  are  not  fixed  by  the  as- 
sociation, but  as  to  interstate  business  are  those 
already  established  by  the  several  roads,  and 
schedules  of  which  had  been  filed  with  the  in- 
terstate commerce  commission,  nor  by  the  fact 
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that  each  company  has  the  right  to  change  its 
own  rates  by  resolution  of  its  directors,  to  take 
effect  in  30  days  thereafter;  it  being  made  the 
duty  of  the  managers,  on  notice  of  such  change, 
to  "act  promptly  for  the  protection  of  the  par- 
ties" to  the  association,  which  would,  in  prac- 
tical effect,  subject  the  road  so  changing  to  the 
combined  competition  of  all  the  remaining  roads 
of  the  association.— United  States  v.  Joint-Traf- 
fic Afls'n,  19  S.  Ct  25.  171  U.  S.  505,  43  L.  Ed. 
259,  reyersing  judgment  (O.  G.)  76  F.  805,  and 
89  F.  1020,  32  O.  0.  A.  491. 

It  is  only  to  contracts  whose  direct  and 
immediate  effect  is  a  restraint  upon  interstate 
commerce,  and  not  to  such  as  are  made  to 
promote  legitimate  business,  though  they  may 
mdirectly  or  incidentally  affect  such  commerce, 
that  tiie  anti-trust  law  applies. — ^Id. 

The  natural,  direct  and  immediate  effect  of 
free  competition  between  railroad  carriers  is  to 
lower  rates,  and  to  thereby  increase  the  demand 
for  commodities,  the  supplying  of  which  increas- 
es commerce;  and  an  agreement  whose  first  and 
direct  effect  is  to  prevent  this  competition  is  in 
restraint  of  commerce.  It  cannot  be  assumed 
that  such  competition  will  result  in  higher  rates, 
and  thus  operate  as  a  restraint  upon  commerce, 
and  be  held  upon  that  assumption  that  an  agree- 
ment which  prevents  competition  is  an  aid  to 
commerce. — ^Id. 

A  combination  by  stockholders  in  two  com- 
peting interstate  railway  companies  to  form  a 
stockholding  corporation  which  should  acquire, 
in  exchange  for  its  own  capital  stock,  a  con- 
trolling interest  in  the  capital  stock  of  each  of 
Buc^  railway  companies,  violates  Anti-Trust  Act 
July  2,  1890,  c  647,  26  Stat  209  [U.  S.  Comp. 
St  1901,  p.  3200],  which  declares  illegal  every 
combination  or  conspiracy  in  restraint  of  inter- 
state commerce,  and  forbids  attempts  to  monop- 
olize such  commerce  or  any  part  of  it.  Decree 
(C-  0-)  United  States  v.  Northern  Securities 
Co.,  1220  F.  721,  afllrmed.— Northern  Securities 
Co.  T.  United  States,  24  S.  Gt  436,  193  U.  S. 
197,  48  Lu  Ed.  679. 

The  interference,  if  any,  with  interstate 
commerce,  contemplated  by  a  contract  for  the 
sale  of  certain  river  craft,  which  permits  a  sus- 
pension of  payment  of  inst|illments  of  the  pur- 
chase price  in  case  of  serious  dompetition  in  the 
freight  and  passenger  traffic  over  a  route  be- 
tween two  named  Ohio  ports  on  the  Ohio  river, 
and  requires  the  vendors  to  withdraw  from  such 
competition  for  five  years,  is  too  insignificant 
to  render  the  contract  invalid  under  Act  July  2, 
1890,  c  647.  26  Stat  209  [U.  S.  Comp.  St 
1901,  p.  3200],  as  imposing  a  restraint  on  in- 
terstate commerce. — Cincinnati,  P.,  B.  S.  &  P. 
Packet  Co.  v.  Bay,  26  S.  Ct  208,  200  U.  S. 
179,  50  L.  Ed.  428. 

The  combination  of  several  independent 
terminal  systems  into  one  is  not  necessarily  a 
forbidden  restraint  under  Sherman  Anti-Trust 
Act  July  2,  1890,  on  interstate  commerce. — 
United  States  v.  Terminal  K.  R.  Ass'n  of  St 
Loais,  32  S.  Ct  607,  224  U.  S.  383,  56  L.  Ed. 
810. 

The  combination  of  terminal  facilities  at 
St  Louis  under  the  control  of  less  than  all  of 
the  railway  companies,  under  compulsion  to 
use  them,  violates  the  provisions  of  Sherman 
Anti-Trust  Act  July  2,  1890,  §}  1,  2,  so  as  to 
be  a  combination  in  restraint  of  commerce.— Id. 

A  combination  which  places  interstate  rail- 
roads in  such  relation  as  to  create  control  in 
one  corporation,  whereby  natural  competition  in 
interstate  commerce  is  restricted,  is  a  restraint 
of  interstate  commerce  forbidden  by  Act  July 
2.  1880,  whether  accomplished  through  a  hold- 
ing company  or  through  a  direct  transfer  of 
stock  interest  from  one  to  the  other. — United 
States  V.  Union  Pac.  R.  Co.,  33  S.  Ct.  53,  226 
U.  S.  61,  57  L.  Ed.  124,  modifying  decree  (C. 


fC.)  188  F.  102.  Motion  as  to  form  of  mandate 
under  decree  denied  in  33  S.  Ct  162,  226  U.  S. 
470,  57  L.  Ed.  306. 

A  purchase  hj  one  railway  company  of  a 
dominating  stock  interest  in  another  cannot  es- 
cape condemnation  under  Act  July  2,  1890,  if  it 
contravenes  the  prohibition  of  that  statute 
against  combinations  and  conspiracies  in  re- 
straint of  trade.— Id. 

Acquisition  by  the  Union  Pacific  Railroad 
Company,  operating  a  line  from  Missouri  river 
to  Portland  and  San  Francisco  by  steamship 
connection,  of  46  per  cent  of  the  capital  stock 
of  the  Southern  Pacific  Company,  with  the  re- 
sult of  securing  the  California  connection  at 
Ogden  over  the  Central  Pacific  lines,  and  ef- 
fecting the  continuity  of  the  Union  Pacific 
and  Central  Pacific  lines  from  the  Missouri 
river  to  San  Francisco  as  contemplated  by  Acts 
July  1,  1862,  July  2,  1864,  and  June  20,  1874, 
and  obtaining  dominating  control  of  the  entire 
Southern  Pacific  system,  creates  a  combination 
in  restrain  of  trade  in  violation  of  Act  July  2, 
1890.-Id. 

An  agreement  between  connecting  railway 
and  steamship  carriers  and  a  wharfage  company 
to  establish  a  through  route  and  joint  rates  for 
transportation  between  Puget  Sound  and  Yukon 
river  points  to  refuse  to  make  such  arrange- 
ments with  other  carriers,  and  to  charge  high 
local  rates  and  discriminating  wharfage  charges, 
thereby  eliminating  competition,  violates  Anti- 
Trust  Act.— United  Stetes  v.  Pacific  &  A.  Ry. 
&  Nav.  Co.,  33  S.  Ct.  443,  228  U.  S.  87,  57  U 
Ed.  742. 

Carriers  possessing  a  substantial  monopoly 
of  transportation  facilities  between  anthracite 
deposits  in  Pennsylvania  and  tidewater  distrib- 
uting points,  and  controlling  three-fourths  of 
the  annual  supply  of  anthracite,  held  under  the 
evidence  to  have  combined  to  restrain  inter- 
state trade,  contra^  to  Act  July  2,  1890.— 
United  States  v.  Reading  Co.,  33  S.  Ct  90,  226 
U.  S.  324,  57  L.  Ed.  243,  modifying  decree  (C. 
C.)  183  F.  427,  and  mandate  modified  33  S.  Ct 
509,  228  U.   S.  158,  57  L.  Ed.  779. 

Parts  of  a  general  scheme  of  carriers  to  re- 
strain the  freedom  of  interstate  commerce  for 
transportation  or  sale  of  anthracite  contrary  to 
Act  July  2,  1890,  held  parts  of  an  illegal  com- 
bination under  the  statute  which  the  courts 
will  dissolve  however  the  legal  title  to  the 
shares  is  held.— Id. 

An  unreasonable  restraint  of  interstate  com- 
merce, forbidden  by  Act  July  2,  1890,  held  to 
result  from  a  scheme  of  railway  ^carriers  pos- 
sessing a  monopoly  of  the  transportation  facili- 
ties between  the  anthracite  deposits  in  Penn- 
sylvania and  the  tidewater  distributing  points, 
and  controlling  nearly  three-fourths  ox  the  an- 
nual supply  of  anthracite.— Id. 


—  Sale  of  Koodfl. 

See  86  Cent  Dig.  Monop.  §  18. 

A  gas  company,  forbidden  by  Its  charter  to 
enter  into  any  consolidation,  combination,  or 
contract  with  another  gas  company,  entered  into 
a  contract  with  a  company,  reciting  that  com- 
petition between  them  had  resulted  in  expense 
and  loss  of  profits,  and  providing  that  a  cer- 
tain price  for  gas  should  be  charged  unless 
changed  by  written  agreement,  but  that,  as  the 
second  company  had  the  larger  .interest,  it 
might,  in  case  of  competition  by  a  third  com- 
pany, reduce  the  price  for  either  or  both  par- 
ties during  such  competition,  but  not  below  a 
specified  sum,  without  written  consent  of  both; 
that  the  net  receipts  should  be  pooled,  and  di- 
vided according  to  a  fixed  ratio;  that  the  first 
company  should  lay  no  more  pipes  for  the  sup- 
ply of  gas,  but  all  future  pipes  should  be  laid 
by,  and  remain  the  property  of,  the  second  com- 
pany,  and   that   either   company   violating   the 
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contract  should  pay  $250,000  as  liquidated  dam- 
ages. The  cost  of  gas  was  largely  below  the 
stipulated  price.  Held  that,  the  first  company 
being  prohibited  from  making  such  contract,  the 
same  was  void. — Gibbs  v.  Consolidated  Gas  Go. 
of  Baltimore,  130  U.  S.  396,  9  S.  Ct  553,  32 
L.  Ed.  979. 

An  association  of  dealers  or  "yard  traders," 
who  buy  and  sell  cattle  in  competition  with 
each  other  in  a  particular  market,  for  the  pro- 
motion of  their  common  interests  and  to  regu- 
late the  conduct  of  their  business,  which  by  its 
rules  provides  that  its  members  shall  not  trans- 
act business  with  other  yard  traders  who  are 
not  members,  nor  with  commission  men  who  sell 
to  such  traders,  nor  employ  as  buyers  or  sellers 
persons  not  members,  is  not,  by  reason  of  such 
roles,  a  combination  or  conspiracy  in  restraint 
of  trade,  nor  in  violation  of  the  anti-trust  law, 
though  its  members  are  engaged  in  interstate 
commerce,  where  it  is  open  to  tdl  similar  dealers 
who  desire  to  become  members,  does  no  business 
itself,  and  makes  no  attempt  to  control  prices 
or  the  number  of  cattle  bought,  nor  in  any  oth- 
er manner  to  prevent  full  competition  between 
its  members.— Anderson  v.  United  States,  19  S. 
Ct  60,  171  U.  S.  604,  43  L.  Ed.  300. 

An  association  of  wholesale  dealers  in  tiles, 
mantels,  and  grates  in  San  Francisco  and  vicin- 
ity, and  nonresident  manufacturers  of  tiles  and 
fire  place  fixtures,  in  which  the  dealers  agree 
not  to  purchase  from  manufacturers  not  mem- 
bers of  the  association,  and  not  to  sell  unset  tile 
to  nonmembers  for  less  than  list  prices,  which 
are  more* than  50  per  cent,  higher  than  prices  to 
members,  while  the  manufacturers  agree  not  to 
sell  their  products  or  wares  to  nonmembers  at 
any  price,  under  penalty  of  forfeiture  of  mem- 
bership, is  an  agreement  or  combination  in  re- 
straint of  trade  within  the  meaning  of  Anti- 


Trust  Act  July  2,  1890,  c.  647.  8  7,  26  Stat.  209 
[U.  S.  Comp.  St.  1901.  p.  3202].  Judgment 
115  F.  27,  52  C.  C.  A.  621,  63  L.  R.  A.  58,  af- 
firmed.—W.  W.  Montague  &  Co.  v.  Lowry,  24 
S.  Ct.  307,  193  U.  S.  38,  48  L.  Ed.  608. 

A  combination  to  secure  less  than  lawful 
freight  rates,  entered  into  by  independent  meat 
dealers  with  the  intent  to  monopolize  commerce 
in  fresh  meat  among  the  several  states,  is  for- 
bidden by  Act  July  2,  1890,  c.  647,  26  Stat 
209  [U.  S.  Comp.  St  1901,  p.  3200],  to  protect 
trade  and  commerce  against  unlawful  restraints 
and  monopolies.  Decree  (C.  C.)  United  States 
V.  Swift  &  Co.,  122  F.  529,  modified.— Swift  & 
Co.  y.  United  States,  26  S.  Ct  276,  196  U.  S. 
376,  49  L.  Ed.  618. 

Interstate  commerce  is  unlawfully  restrain* 
ed,  in  violation  of  Act  July  2,  1890,  c.  647,  26 
Stot  209  [U.  S.  Comp.  St.  1901,  p.  3200],  by 
a  combination  of  independent  meat  dealers,  in 
aid  of  an  attempt  to  monopolize  commerce  in 
fresh  meat  among  the  states,  to  bid  up  prices 
for  live  stock  for  a  few  days  at  a  time.  In  order 
to  induce  cattle  men  in  other  states  to  make 
large  shipments  to  the  stockyards,  or  by  a 
combination  for  the  same  purpose  to  fix  the  sell- 
ing price  of  fresh  meat,  and  to  that  end  to  re- 
strict shipments,  when  necessary,  to  establish  a 
uniform  rule  of  credit  to  dealers,  and  to  keep  a 
black  list,  or  by  a  combination,  in  aid  of  such 
purpose,  to  make  uniform  and  improper  charges 
for  cartage  for  the  delivery  of  meat  sold  to  be 
shipped  to  dealers  and  consumers  in  the  several 
states. — Id. 

Trade  in  fresh  meat  is  sufficiently  shown  to 
be  commerce  among  the  states,  protected  from 
restraint  by  Act  July  2,  1890,  c.  647,  26  Stat 
200  [U.  S.  Comp.  St.  1901,  p.  3200],  by  allega- 
tions in  a  bill  charging^  meat  dealers  with  vio- 
lations of  that  act,  which,  even  if  they  import 
a  technical  passing  of  title  at  the  slaughtering 
places  in  cases  of  sales,  also  import-  that  the 
sales  are  to  persons  in  other  states,  and  that 
the  shipments  to  otiiier  states  are  pursuant  to 
such  sales,  and  by  allegations  charging  sales  of 
such  meat  by  their  agents  in  other  states,  which 


indicate  that  some,  at  least,  of  the  sales  were 
in  the  original  packages.— Id. 

A  restraint  of  trade  which  would  be  un- 
lawful as  to  other  manufactured  articles  cannot 
be  justified  because  the  article  in  question  is  a 
proprietary  medicine  made  under  a  secret  form- 
ula.—(1911)  Dr.  Miles  Medical  Co.  v.  John  D. 
Park  &  Sons  Co.,  31  8.  Ct  376,  220  U.  S.  373, 
55  L.  Ed.  502,  affirming  judgment  (1908)  164 
F.  803,  90  C.  C.  A.  579. 

Contracts  between  a  manufacturer  and  all 
dealers  whom  he  permits  to  sell  his  products, 
comprising  most  of  the  dealers  in  similar  arti- 
cles throughout  the  country,  which  fix  the  price 
for  all  sales,  whether  at  wholesale  or  retail,  op- 
erate as  a  restraint  of  trade,  unlawful  both  at 
common  law,  and,  as  to  interstate  commerce, 
under  Anti-Trust  Act  July  2,  1890.  26  Stot  209 
(U.  S.  Comp.  St  1901,  p.  3200),  even  though 
such  products  may  be  proprietary  medicines 
made  under  secret  formulae.— Id. 

Agreements  embracing  85%  of  the  manufac* 
turers  of,  or  90%  of  the  jobbers  in,  enameled 
iron  ware,  providing  for  regular  prices  though 
a  price  committee  confining  themselves  to  sales 
to  jobbers  only,  authorizing  rebates  and  forbid- 
ding sales  to  jobbers  not  in  the  combination, 
held  a  violation  of  the  Sherman  Anti-Trust  Act 
of  July  2,  1890,  though  the  agreement  take  the 
form  of  a  license  from  an  owner  of  a  patent  for 
a  device  used  in  the  enameling  process. — Stand- 
ard Sanitary  Mfg.  Co.  v.  United  States,  33  S. 
Ct  9,  226  U.  S.  20,  57  L.  Ed.  107,  affirming 
decree  (C.  C.)  United  States  ▼.  Standard  Sani- 
tory  Mfg.  Co.,  191  F.  172. 

I  A  contract  by  which  a  corporation  manufac- 
turing dairy  supplies  under  various  patents, 
nonstituted  another  corporation  its  exclusive 
sties  agent,  and  fixed  the  price  lists^  is  not  a 
viplation  of  Act  July  2,  1890,  prohibiting  combi- 
xi:itions  in  restraint  of  commerce. — Virtue  y. 
Cftiamery  Package  Mfg.  Co.,  33  S.  CJt  202,  227 
U.  S.  8,  57  L.  Ed.  393,  affirming  judgment,  179 
F.  115,  102  C.  C.  A.  413. 

Copyright  monopoly  conferred  by  federal 
laws  does  not  protect  as  against  condemnation 
under  Sherman  Anti-Trust  Act  July  2,  1890, 
agreements  between  75  per  cent  of  the  book  pub- 
lishers and  a  majority  of  the  booksellers  to  re- 
strict sale  of  copyrighted  books  to  those  only 
who  will  maintain  the  fixed  net  retail  price.— 
Straus  V.  American  Publishers'  Ass'n,  34  S.  Ct. 
84,  231  U.  S.  222,  58  L.  Ed.  192,  L.  R.  A. 
1915A,  1099,  Ann.  Cas.  1915A,  369,  reversing 
judgment  93  N.  E.  1133,  199  N.  Y.  548. 

The  concerted  and  periodic  circulation  by 
associations  of  retail  lumber  dealers  among  their 
members  of  confidential  iaformation  as  to  whole- 
sale lumber  dealers  in  interstate  trade  selling 
directly  to  consumers,  such  members  being  call- 
ed upon  to  supply  information  promptly,  vio- 
lates the  prohibition  of  Anti-Trust  Act  July  2, 
1890,  against  combinations  in  restraint  of  trade, 
where  these  reports  were  circulated  with  the 
intent  of  causing'  the  retailers  to  withhold  their 
patronage  from  the  listed  wholesalers.— Eastern 
States  Retail  Lumber  Dealers'  Ass'n  v.  United 
States,  34  S.  Ct  951,  234  U.  S.  600,  58  L.  Ed. 
1490.  L.  R.  A.  1915A,  788,  affirming  decree  (D. 
C.)  United  States  v.  Eastern  States  Retail  Lum- 
ber Dealers'  Ass'n,  201  F.  681. 


Domestic  as  well  as  foreign  corporations 
are  embraced  by  Act  Ark.  Jan.  23,  1905  (Acts 
1005,  p.  2)  S  1,  imposing  a  penalty  upon  any 
corporation  doing  business  ^within  the  state 
while  a  member  of  a  combination  to  control 
prices.  Judgment  (1907)  100  S.  W.  407,  81 
Ark.  519,  affirmed.— Hammond  Packing  Co.  v. 
State  of  Arkansas,  29  S.  Ct  370,  212  U.  S. 
322,  53  L.  Ed.  530,  15  Ann.  Cas.  645. 

The  combination  of  the  stocks  of  the  va- 
rious corporations  trading  in  petroleum  and  its 
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products  in  the  hands  of  a  holding  company, 
with  the  intent  to  exclude  others  from  the 
trade,  and  thus  centralize  in  the  combination 
the  perpetual  control  of  the  movement  of 
these  commodities  in  the  channels  of  inter- 
state and  foreign  commerce,  constitutes  a  vio- 
lation of  the  prohibitions  of  Act  July  2,  1890, 
c.  647,  S§  1.  2,  26  Stat  209  (U.  S.  Comp.  St 
1901,  p.^3200),  against  combinations  in  re- 
straint ox  interstate  or  foreign  commerce,  or 
the  monopolization  or  attempt  to  monopolize 
any  part  of  such  trade  or  commerce. — (1911) 
Standard  Oil  Co.  of  New  Jersey  v.  "United 
States,  31  S.  Ot  502,  221  U.  S.  1,  55  L.  Ed. 
619,  34  L.  R.  A.  (N.  S.)  834,  Ann.  Gas.  1912D. 
734,  affinning  judgment  (C.  0.  1909)  United 
Stotes  y.  Standard  Oil  Go.  of  New  Jersey,  173 
F.  177. 

The  acquisition  of  dominion  and  control 
over  the  tohacco  trade  by  a  principal  and  ac- 
cessory or  subsidiary  corporations  as  the  re- 
sult of  purchasing  numerous  competitors,  in 
many  cases  closing  out  the  business  when  ac- 
quired, and  of  obtaining  stock  control  of  other 
competitors,  as  well  as  of  concerns  manufac- 
turing the  elements  essential  to  the  successful 
mani&cture  of  tobacco  products,  brought 
about  in  man^  cases  after  a  ruinous  trade 
war,  the  parties  in  interest  uniformly  cove- 
nanting not  to  engage  in  the  tobacco  business, 
and  the  former  busmess  often  continuing  os- 
tensibly as  an  independent  concern,  violates 
the  prohibitions  of  Act  July  2,  1890,  c.  647,  §§ 
1,  2,  26  Stat  209  (U.  S.  Gomp.  St  1901,  p. 
3200),  against  combinations  in  restraint  of 
trade  or  commerce,  or  monopolization  or  at- 
tempts to  monopolize  any  part  thereof,  wheth- 
er looked  at  from  the  point  of  view  of  stock 
ownership,  or  from  the  standpoint  of  the  prin- 
cipal and  accessory  or  subsidiary  corporations, 
viewed  independently,  including  certain  for- 
eign corporations  in  so  far  as,  by  contracts 
made  by  them,  they  became  co-operators  in 
the  combination. — (1911)  United  States  v. 
American  Tobacco  Co.,  31  S.  Gt  632,  221  U. 
S.  106,  55  L.  Ed.  663,  reversing  decree  (0.  0. 
1908)  164  F.  700. 

A  corporation  manufacturing  dairy  products 
under  patents  owned  by  it  held  not  chargeable 
with  participation  in  the  combination  formed 
contrary  to  Act  July  2,  1890,  by  its  exclusive 
sales  agent  and  other  manufacturers  and  deal- 
ers, so  as  to  render  the  corporation  and  its 
agent  liable  under  the  treble  damage  clause  of 
section  7  of  that  act  to  persons  joined  as  de- 
fendants in  simultaneous  patent  infringement 
suits  separatdy  brought  by  such  principal  and 
agent — ^Virtue  v.  Creamery  Package  Mfg.  Co., 
33  S.  Ot  202,  227  U.  ^.  8,  57  L.  Ed.  393,  affirm- 
ing judgment  179  F.  115,  102  G.  G.  A.  413. 

The  union  in  one  corporation  of  three  com- 
imnies,  manufacturing  a  different  noncompeting 
group  of  patented  machines,  is  not  forbidden  by 
Sherman  Anti-Trust  Act  July  2,  1890,  relating 
to  combinations  in  restraint  of  interstate  com- 
merce.—United  States  V.  Winslow,  83  S.  Gt 
253,  227  U.  S.  202,  57  L.  Ed.  481,  affirming 
judgment  0.  0.)  195  F.  578. 

^=»21.  BIclita  and  liabilities  of  members 
or  eoMibiiiatioiis. 

See  36  Cent  Dig.  Uonop.  §  15;   88  Cent  Dig.  Pat 

A  purchaser  of  river  craft  cannot  invoke 
Anti-Trust  Act  July  2,  1890,  c.  647,  26  Stat 
209  [U.  S.  Comp.  St  1901,  p.  3200],  to  relieve 
him  from  his  obli^tion  to  pay  the  purchase 
price,  because  of  his  covenant  to  maintain  the 
present  traffic  rates,  which  is  not  declared  by 
the  contract  to  enter  into  the  consideration  of 
the  sale— especially  where  the  rates  referred  to 
primarily,  if  not  exclusively,  relate  to  domestic, 
and  not  to  interstate,  business. — Cincinnati,  P., 


(B.,  S.  &  P.  PadLet  Co.  v.  Bay,  26  S.  Ot  208, 
200  U.  S.  179,  50  L.  Ed.  428. 

^=»23.  Rights  and  liabilities  of  persona 
dealing  with  oombinatlona. 

See  86  Cent.  Dig.  Monop.  S  16- 

A  violation  of  the  Sherman  anti-trust  act 
of  July  2,  1890,  c  647,  26  Stat  209  [U.  S. 
Comp.  St  1901,  p.  3200],  by  the  formation  of 
a  combination  in  restraint  of  trade,  by  which  a 
penalty  is  incurred  under  the  statute,  does  not 
preclude  the  company  thus  illegally  formed  from 
recovering  on  collateral  contracts  foir  the  pur- 
chase price  of  goods.  Judgment,  Union  Sewer 
Pipe  Co.  V.  Connelly  (C.  G.)  99  F.  354,  affirmed. 
—Connolly  v.  Union  Sewer  Pipe  Ca,  22  S.  Gt. 
431,  184  U.  S.  540,  46  L.  Ed.  679. 

The  illegality,  at  common  law,  of  a  combi- 
nation formed  by  corporations  and  persons  in 
resCraint  of  trade,  does  not  preclude  it  from 
recovering  the  purohase  price  of  goods  sold  in 
the  course  of  business.— id. 

The  defense  that  a  contract  is  in  violation 
of  Act  Cong.  July  2,  1890,  c.  647,  26  Stat.  209 
[U.  S.  Comp.  St  1901,  p.  3200J,  to  protect  trade 
and  commerce  against  unlawful  restraints  and 
monopolies,  which  makes  illegal  every  contract 
violative  of  its  provisions,  may  be  set  up  by 
a  private  individual  when  sued  thereon,  and, 
if  proved,  constitutes  a  good  defense  to  tne  ac- 
tion.—E.  Bement  &  Sons  v.  National  Harrow 
Co.,  22  S.  Gt.  747,  186  U.  S.  70,  46  L.  Ed. 
1058. 

Defendants  in  an  action  for  goods  sold  and 
delivered  are  entitled  to  judgment  on  a  demurrer 
admitting  the  allegations  of  a  defense  set  up 
by  the  answer,  which  in  substance  disclose  that 
plaintiff  is  the  selling  agent  of  a  combination 
of  wall  paper  manufacturers  which  offends 
against  Anti-Trust  Act  July  2,  1890.  c.  647,  26 
Stat  209  (U.  S.  Gomp.  St  1901,  p.  3200),  that  in 
carrying  out  such  combination  defendants  were 
virtually  compelled  to  sign  a  jobber's  agreement 
which,  in  effect,  bound-  them  to  buy  from  the 
plaintiff  all  the  wall  paper  needed  in  their  busi- 
ness at  certain  fixed  prices,  and  not  to  sell  at 
lower  prices  or  upon  better  terms  than  those  at 
which  plaintiff  itself  sells  to  dealers  other  than 
jobbers  that  the  goods  in  question  were  ordered 
pursuant  to  such  agreement  and  at  the  prices 
fixed ;  that  such  prices  were  unreasonable ;  and 
that  all  the  transactions  between  the  parties 
were  in  furtherance  of  the  illegal  combination. 
Judgment  (1906)  Continental  Wall  Paper  Go. 
V.  Lewis  Voight  &  Sons  Co.,  148  F.  939,  78  C. 
C.  A.  567,  19  L.  R.  A.  (N.  S.)  143,  affirmed.^ 
Continental  Wall  Paper  Co.  v.  Louis  Voight  ft 
Sons  Co.,  29  S.  Gt  280,  212  U.  S.  227,  53  L. 
Ed.  486. 

A  recovery  upon  ah  account  for  goods  sold 
and  delivered  b^  a  corporation  created  to  ef- 
fectuate a  combmation  of  wall  paper  manufac- 
turers,  intended  and  having  the  effect  directly 
to  restrain  and  monopolize  trade  and  conmierce, 
in  violation  of  Anti-Trust  Act  July  2,  1890,  c' 
647,  26  Stat  209  (U.  S.  Gomp.  St  1901,  p. 
3200),  cannot  be  had  where  the  account  'm  made 
up,  within  the  knowledge  of  both  buyer  and 
seller,  with  direct  reference  to,  and  in  execution 
of,  the  agreements  which  constitute  the  illegal 
combination. — Id. 

The  illegalit^r  of  a  corporation  oivanized  in 
violation  of  Anti-Trust  Act  July  2,  ±800,  does 
not  preclude  the  corporation  from  recovering 
price  of  goods  sold.— D.  R.  Wilder  Ml^  Go.  v. 
Corn  Products  Refining  Co.,  35  S.  Ct  398, 
236  U.  -S.  165,  59  L.  Ed.  520,  Ann.  Gas.  1916A, 
118,  affirming  judgment  75  S.  B.  918,  11  Ga. 
App.  588. 

Recovery  of  price  for  goods  sold  by  corpora- 
tion organized  in  violation  of  Anti-Trust  Act 
July  2,  1890,  will  not  be  denied  because  goods 
were  sold  on  condition  as  to  payment  depending 
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on  the  ezdasiTe  dealinif  of  the  purchaser  with 
the  corporation  during  the  following  year. — Id. 
Purchaser  of  goods  from  corporation  organ- 
ized in  violation  of  Anti-Trust  Act  July  2,  1890, 
is  not  entitled  to  his  percentage  in  a  profit  shar- 
ing scheme  of  the  corporation,  where  he  did  not 
comply  with  the  condition  that  he  would  for 
the  following  year  deal  exclusively  with  such 
corporation.— Id. 

•^=»24.  Remedies  to  preTent  or  revtmUii 
unlaip^iil    eombinatioiis. 

See  86  Cent.  Dig.  Monop.  §  17. 

The  fourth  section  of  the  anti-trust  act  of 
July  2,  1800,  invests  the  government  with  full 
power  to  bring  a  suit  to  dissolve  alleged  illegal 
combinations,  and  to  enjoin  the  parties  from 
forming  or  continuing  similar  agreements. — 
United  States  v.  Trans-Missouri  BYeight  Ass'n, 
17  S.  Ct.  540,  166  U.  S.  290,  41  L.  Ed.  1007. 
reversing  decree  58  F.  58,  J  C.  C.  A.  15,  24 
L.  R.  A.  73. 

A  federal  court,  by  its  decree  in  a  suit  in- 
atituted  under  the  authority  of  Anti-Trust  Act 
July  2,  1890.  c.  647,  J  4,  26  Stat.  209  [U.  S. 
€omp.  St.  1901,  p.  3200],  to  prevent  and  re- 
strain violations  of  the  act,  may  properly  en- 
join a  corporation  organized  in  pursuance  of  a 
combination  of  stockholders  of  two  competing 
interstate  railway  companies  for  the  purpose  of 
acquiring  a  controlling  interest  in  the  capital 
stock  of  such  companies,  from  acquiring  any 
further  stock  therein,  from  voting  such  stock 
as  it  then  holds  or  may  subsequently  acquire, 
and  from  exercising  any  control  over  the  rail- 
way companies  by  virtue  of  its  holdings,  and 
may  restrain  the  r.ailway  companies  from  per- 
mitting or  suffering  any  such  action  on  the  part 
of  the  stockholding  corporation,  and  from  pay- 
ing any  dividends  on  account  of  the  stock  held 
by  it.  Decree  (C.  C.)  United  States  v.  Northern 
Securities  Co.,  120  F.  721,  affirmed.— Northern 
Securities  Go.  v.  United  States,  24  S.  Gt.  436, 
193  U.  S.  197,  48  L.  Ed.  679. 

A  state  may  not,  by  a  suit  in  its  own  name, 
invoke  the  original  jurisdiction  of  a  federal 
Circuit  Court  to  restrain  and  prevent  viola- 
tions by  competing  interstate  railway  compa- 
nies, of  Anti-Trust  Act  July  2,  1890,  c.  647.  26 
Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200],  be- 
cause alone,  of  the  alleged  remote  and  indirect 
injury  to  its  proprietary  interests  arising  from 
the  mere  absence  of  free  competition  in  trade 
and  commerce  as  carried  on  by  such  carriers 
within  its  limits.  Decree  (C.  C.)  123  F.  692,  re- 
versed.— State  of  Minnesota  v.  Northern  Secu- 
rities Co.,  24  S.  Ct.  598,  194  U.  S.  48,  48  L. 
Bd.  870. 

A  bill  charges  a  violation  of  Act  July  2, 
1890,  c.  647.  26  Stat.  209  [U.  S.  Comp.  St 
1901,  p.  3200].  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,  as 
against  the  objections  of  want  of  equity,  multi- 
fariousness, and  failure  to  set  forth  sufficient 
definite  or  specific  facts,  where  it  avers  the  ex- 
istence of  a  combination  of  a  dominant  propor- 
tion of  the  dealers  in  fresh  meat  throughout 
the  United  States  not  to  bid  against  each  other 
in  the  live  stock  markets  of  the  different  states, 
to  bid  up  prices  for  a  few  days  in  order  to  in- 
duce shipments  to  the  stock  yards,  to  fix  selling 
prices,  and  to  that  end  to  restrict  shipments 
of  meat  when  necessary,  to  establish  a  uniform 
rule  of  credit  to  dealers,  and  to  keep  a  black 
list,  to  make  uniform  and  improper  charges 
for  cartage,  and  to  secure  less  than  lawful 
freight  rates,  to  the  exclusion  of  competitors. 
Decree  (O.  O.)  United  States  v.  Swift  &  Co., 
122  F.  529,  modified.— Swift  &  Co.  v.  United 
States.  25  S.  Ct.  276,  196  U.  S.  375,  49  L.  Kd. 
518. 

A  general  allegation  of  intent  may  color 
and  apply  to  all  the  specific  charges  of  a  bill 
>%iiich  Reeks  relief  against  alleged  violations 
of  Act  July  2,  1890,  c.  647,  26  Stat.  209  [U.  S. ' 


Comp.  St  1901,  p.  8200],  to  protect  trade  and 
commerce  agalhist  unlawful  restraints  and  mo- 
nopolies.—Id. 

Vagueness  cannot  be  asserted  of  a  charge 
in  a  bill  seeking  relief  against  an  attempt  to 
monopolize  commerce  in  fresh  meat  among  the 
states,  in  violation  of  Act  July  2,  1890,  c.  647, 
26  Stat  209  [U.  S.  Comp.  St  1901,  p.  32001, 
that  a  combination  exists  among  independent 
meat  dealers  to  restrain  their  respective  agents 
from  bidding  against  each  other  when  pur- 
chasing live  stooc  for  them  in  the  stockyards. 
-Id. 

Evidence,  whether  documentary  or  oral, 
sought  to  be  elicited  from  witnesses  summoned 
in  an  action  brought  b^  the  United  States  to 
enjoin  an  alleged  conspiracy  by  manufacturers 
of  paper  to  suppress  competition  in  violation  of 
Act  July  2,  1890,  c.  647,  26  Stot  209|  [U.  S. 
Comp.  St.  1901,  p.  3200],  by  creating  a  gen- 
eral selling  and  distributing  agent^  is  materia^ 
where  it  would  tend  to  establish  tne  manner  in 
which  such  agent  executed  its  functions. — N^- 
son  V.  United  States,  26  S.  Ct  858,  201  U.  S. 
92,  50  L.  Ed.  673. 

The  unification  of  power  and  control  over 
the  oil  industry  which  results  from  combining 
in  the  hands  of  a  holding  company  the  capital 
stock  of  the  various  corporations  trading  in 
petroleum  and  its  products  raises,  a  presump- 
tion of  an  intent  to  exclude  others  from  the 
trade,  and  thus  centralise  in  the  combination 
a  perpetual  control  of  the  movement  of  these 
commodities  in  the  channels  of  interstate  and 
foreign  commerce,  in  violation  of  the  prohibi- 
tions of  Act  July  i  1890,  c.  647,  j|§  1,  2.  26 
Stat.  209  (U.  S.  Comp.  St  1901,  p.  3200), 
against  combinations  in  restraint  of  interstate 
or  foreign  trade  or  conmierce,  or  monopolization 
or  attempt  to  monopolize  any  part  of  such 
trade  or  commerce.— (1911)  Standard  Oil  Co. 
of  New  Jersey  v.  United  States,  31  S.  Ct  302, 
221  U.  S.  1,  55  L.  Ed.  619.  34  L.  R.  A.  (N.  S.) 
834,  Ann.  Cas.  1912D,  734,  affirming  judgment 
(G.  C.  1909)  United  States  v.  Standard  Oil  Go. 
of  New  Jersey,  173  F.  177. 

The  possible  serious  injury  to  the  public 
from  an  absolute  cessation  of  interstate  com- 
merce in  petroleum  and  its  products  by  the 
agencies  embraced  in  a  holding  company  con- 
trolling the  oil  industry,  in  violation  of  Anti- 
Trust  Act  July  2,  1890,  c.  647.  26  Stat  209 
(U.  S.  Comp.  St.  1901,  p.  3200),  requires  that, 
upon  dissolving  the  holding  company,  the  sub- 
sidiary corporations  should  not  be  enjoined  from 
carrying  on  interstate  commerce  until  the  dis- 
solution of  the '  combination  should  be  effected, 
in  accordance  w^ith  the  decree,  by  the  transfer 
back  to  the  stockholders  of  the  subsidiary  cor- 
porations of  the  stock  which  had  been  turned 
over  to  the  holding  company  in  exchange  for 
its  own  stock. — Id. 

The  magnitude  of  the  interests  Involved 
and  their  complexity  require  that  six  months 
be  given  in  which  to  execute  a  decree  for  the 
dissolution  of  a  holding  company  controlling 
the  oil  industry  in  violation  of  Anti-Trust  Act 
July  2,  1890,  c.  647,  26  Stat  209  (U.  S.  Comp. 
St.  1901,  p.  3200),  and  for  the  transfer  back 
to  the  stockholders  of  the  subsidiary  corpora- 
tions of  the  stock  which  had  been  turned  over 
to  the  holding  company  in  exchange  for  its 
own  stock.— Id. 

The  injury  which  might  be  inflicted  upon 
the  public  b^  staying  interstate  commerce  in 
tobacco  and  its  products  by  a  combination  con- 
trolling the  tobacco  industry,  in  violation  of 
Anti-Trust  Act  July  2,  1890,  c.  647,  26  Stat. 
209  (U.  S.  Comp.  St.  1901,  p.  3200),  fqrbids 
the  allowance,  in  the  first  instance,  of  a  per- 
manent injunction  restraining  the  combination 
as  a  whole,  and  all  the  individuals  and  cor- 
porations which  form  a  part  of,  or  co-operate 
m  it  in  any  manner  or  form,  from  continuing 
to  engage  in  interstate  commerce  until  the  U- 


[8ap.Ct.Dl8.— Pase  1447] 


MONOPOLIES,  II 


«=»26 


legal  situation  is  cured.— (1911)  United  States 
T.  American  Tobacco  Co..  31  S.  Ct.  632,  221 
U.  S.  106.  55  L.  Ed.  663,  reversing  decree 
(C.  C.  1908)  164  F.  700. 

A  receiver  will  not,  in  the  first  instance, 
be  appointed  to  take  charge  of  the  assets  and 

Eroperty  of  a  combination  controlling  the  to- 
ftcco  industry,  in  violation  of  Anti-Trust  Act 
July  2,  1890.  c.  647,  26  Stat.  209  (U.  S.  Comp. 
St.  1901,  p.  3200),  for  the  purpose  of  prevent- 
ing a  continued  violation  of  the  law,  and  thus 
working  out,  by  a  sale  of  the  property  of  the 
combination  or  otherwise,  a  condition  which 
will  not  be  repugnant  to  the  prohibitions  of  the 
act,  since  the  extensive  power  which  would 
result  from  at  once  resorting  to  a  receiver- 
ship misrht  not  only  do  grievous  injury  to  the 
public,  but  klso  cause  widespread  and  perhaps 
irreparable  loss  to  many  innocent  persons.— Id. 

The  relief  to  be  granted  where  a  combina- 
tion has  been  found  to  violate  the  prohibitions 
of  Act  July  2,  1890,  c.  647,  26  Stat  209  (U.  S. 
Comp.  St.  1901,  p.  3200),  against  combinations 
in  restraint  of  interstate  or  foreign  trade  or 
commerce,  and  monopolization  or  attempts  to 
monopolize  any  part  thereof,  should  be  dictated 
by  the  duty  of  giving  complete  and  efficacious 
effect  to  such  prohibitions,  the  accomplishment 
of  this  result  with  as  little  injury  as  possible 
to  the  interests  of  the  general  public,  and  a 
proper  regard  for  the  vast  interests  of  private 
projierty  which  may  have  become  vested  in 
many  persons  as  the  result  of  the  acquisition  of 
stock  or  securities  of  the  combination  without 
any  guilty  knowledge  or  intent. — Id. 

Pending  the  working  out  of  a  plan  for  dis- 
solving a  combination  found  to  control  the  to- 
Imicco  industry  in  violation  of  Anti-Trust  Act 
July  2,  1890,  c  647,  26  Stat  209  (U.  S.  Comp. 
St  1901,  p.  3200),  and  for  recreating  out  of 
llie  elements  composing  it  a  condition  which 
will  not  be  repugnant  to  the  prohibitions  of  the 
act,  each  and  all  of  such  elements  should  be 
r^estrained  from  doing  any  act  which  might 
further  extend  or  enlarge  the  power  of  the 
combination  by  any  means  or  device  whatso- 
ever.— Id. 

Adequate  relief  from  combination  of  ter- 
minal facilities  which  offends  against  Sherman 
Anti-Trust  Act  July  2,  1890,  §§  1,  2,  because 
placii^  such  facilities  under  the  exclusive  con- 
trol of  less  than  all  the  railway  companies  un- 
der compulsion  to  use  them,  will  be  given  by 
a  decree  requiring  the  reorganization  of  the 
combination  so  as  to  act  as  the  impartial  agent 
of  every  railway  line  using  such  facilities. — 
United  States  v.  Terminal  K.  R.  Ass*n  of  St 
Louis,  32  S.  Ct  507, 224  U.  S.  383, 56  L.  Ed.  810. 

Denial  of  motion  by  defendants  in  a  civil 
suit  by  the  government  under  the  Sherman  Anti- 
Tnist  Act  July  2,  1890,  for  enlargement  of  time 
to  take  testimony,  held  not  an  abuse  of  discre- 
tion.— Standard  Sanitary  Mfg.  Co.  v.  United 
States,  33  S.  Ct  9,  226  U.  S.  20,  57  L.  Ed. 
107,  affirming  decree  (C.  0.)  United  States  v. 
Standard  Sanitary  Mfg.  Co.,  191  F.  172. 

The  federal  District  Court  in  relieving 
a^inst  a  combination  in  restraint  of  interstate 
commerce  created  contrary  to  Act  July  2,  1890, 
by  acquisition  by  the  Union  Pacific  Company  oi 
a  dominatinir  stock  interest  in  the  Southern  Pa- 
cific Company,  should,  by  its  decree,  provide 
against  the  right  to  vote  such  stock  while  in 
the  control  of  the  Union  Pacific  Railroad  Com- 
pany or  any  corporation  owned  by  it  or  while 
held  for  it  and  forbid  any  transfer  thereof  so 
as  to  continue  the  control,  and  enjoin  payment 
of  dividends  except  to  a  receiver  appointed  to 
collect  such  dividends. — United  States  v.  Union 
Pac.  R.  Co.,  33  S.  Ct  53,  226  U.  S.  61,  57  L. 
Ed.  124,  modifying  decree  (C.  C.)  188  F.  102. 
Motion  as  to  form  of  mandate  under  decree  de- 


nied in  33  S.  Ct  162,  226  U.  S.  470,  57  L.  Ed. 
806. 

Any  plan  for  disposition  of  the  stock  of  the 
Southern  Pacific  Company  found  to  have  been 
acquired  by  the  Union  Pacific  Railroad  Com- 
pany contrary  to  Act  July  2,  1890,  must  dis- 
solve the  unlawful  combination  and  be  subject 
to  the  approval  of  the  District  Court.— Id. 

Nothing  in  the  decision  that  the  acquisition 
by  the  Union  Pacific  Railroad  Company  of 
dominating  stock  interest  in  the  Southern  Pa- 
cific Company  constitutes  a  restraint  of  inter- 
state commerce  within  Act  July  2,  1890,  will 
prevent  the(  government  or  any  party  in  inter- 
est from  presenting  a  plan  to  permit  the  Union 
Pacific  Company  to  retain  the  California  con- 
nection at  Qgden  over  the  Central  Pacific  line 
from  the  Missouri  river  to  San  Francisco,  as 
contemplated  by  AcU  July  1,  1862,  Act  July  2, 
1864,  and  June  20,  1874.— Id. 

Plans  for  dissolving  combination  created  by 
purchase  by  the  Union  Pacific  Railroad  Com- 
pany of  dominating  stock  interest  in  the  South- 
em  Pacific  Company,  which  constitutes  a  re- 
straint of  interstate  commerce  forbidden  by  Act 
July  2,  1890,  should  be  presented  to  the  federal 
District  Court  within  three  months  from  re- 
ceipt of  the  mandate  of  the  Supreme  Court 
failing  which,  or  on  rejection  of  plans  submit- 
ted, the  court  must  proceed  bv  receivership  and 
sale  if  necessary  to  dispose  oi  such  stock,  so  as 
to  dissolve  the  unlawful  combination.— Id. 

The  unlawful  combination  found  to  exist 
by  the  acquisition  by  the  Union  Pacific  Rail- 
road Company  of  46  per  cent  of  the  capital 
stock  of  the  Southern  Pacific  Company  will  not 
be  effectually  ended  within  the  decree  of  the 
Supreme  Court  by  a  sale  of  such  shares  to  the 
shareholders  of  the  Union  Pacific  Railroad  Com- 
pany.—United  States  v.  Union  Pac.  R.  Co.,  33 
S.  Ct  162,  226  U.  S.  470,  57  L.  Ed.  306,  deny- 
ing motion  as  to  form  of  mandate  under  decree 
33  S.  Ct  53,  226  U.  S.  61,  57  L.  Ed.  124. 

An  injunction  against  minor  combinations 
between  some  only  of  the  defendants,  and  not 
in  furtherance  of  a  general  scheme  attacked  as 
a  restraint  of  interstate  commerce,  within  Act 
July  2,  1890,  cannot  be  granted  without  con- 
demning the  bill  for  multifariousness,  and  mis- 
joinder of  parties  and  causes  of  action.— United 
States  V.  Reading  Co.,  33  S.  Ct  90,  226  U.  S. 
324,  57  L.  Ed.  243,  modifying  decree  (C:  C.) 
183  F.  427  and  mandate  modified  33  S.  Ct  509, 
228  U.  S.  158,  57  L.  Bd.  779. 

^s»25.  DiscoTery. 

An  honest,  unavailing  effort  to  produce  the 
books  and  papers,  and  secure  the  attendance  as 
witnesses  before  a  commission  of  the  officers, 
agents,  directors,  and  employ^  called  for  by  an 
order  made  conformably  to  Arkansas  anti-tnist 
act  (Act  Ark.  Jan.  23,  1905  [Acts  1905,  p.  9] 
S  8),  in  a  proceeding  against  a  foreign  corpora- 
tion for  violating  that  act,  will  prevent  the 
striking  out  of  defendant*s  answer,  and  the  en- 
tering of  a  default  judgment  against  it,  author^ 
ized  by  section  9  when  defendant  fails  to  obey 
the  order.  Judgment  (1907)  100  S.  W.  407,  81 
Ark.  519,  affirmed.— Hammond  Packing  Co.  v. 
State  of  Arkansas,  29  S.  Ct.  370,  212  U.  S.  322, 
53  L.  Ed.  530,  15  Ann.  Cas.  645. 

^926.   ReTooation  of  corporate  eharter 
or  fraaehise. 

See  36  Cent.  Dig.  Monop.  §  17. 

Parties  to  a  transaction  adjudged  to  vio- 
late Anti-Trust  Act  July  2,  1890,  c.  647,  26 
Stat  209  [U.  S.  Comp.  St  1901,  p.  3200],  are 
not  exempt  from  the  doctrine  in  pari  delicto  on 
the  theory  that  they  acted  in  good  faith  and 
without  intent  to  violate  the  law,  where,  with 
knowledge  of  the  facts  and  of  the  statute,  they 
acted  under  the  mistaken  supposition  that  the 


TUa  Dlcoat  is  oonpiled  oa  tho  Key-Number  System.   For  ezplanatioa*  see  pa^e  ill* 


MONOPOLIES,  11 


[Sup.CtDlg.— Pace  14481 


statute  would  not  be  held  applicable  to  the  ^acte. 
— Harriman  v.  Northern  Securities  Co.,  25  S. 
Ct.  493,  197  ir.  S.  244,  49  L.  Ed.  739,  affirming 
decree  Northern  Securities  Co.  v.  Harriman,  134 
F.  331,  67  C.  C.  A.  245,  which  reversed  (C.  C.) 
Harriman  v.  Northern  Securities  Co.,  132  P, 
464. 

The  rule  that  property  delivered  under  an 
illegal  contract  cannot  be  recovered  back  by 
parties  in  pari  delicto  prevents  the  original 
stockholders  in  two  competing  interstate  rail- 
way companies  from  reclaiming  the  specific 
shares  of  stock  which  they  delivered  to  a  stock- 
holding corporation  in  exchange  for  its  capital 
stock,  pursuant  to  a  combination  subsequently 
adjudged  illegal  under  which  the  corporation 
was  to  acquire  a  controlling  interest  in  the 
capital  stock  of  each  of  such  railway  compa- 
nies ;  and  they  must  be  content  with  the  ratable 
distribution  of  the  corporate  assets  resolved 
upon  by  the  stockholding  corporation.— Id. 

Power  to  make  normal  and  lawful  con- 
tracts or  agreements  is  not  taken  from  the 
stockholders  of  the  subsidiary  corporations,  or 
the  corporations  themselves,  by  a  decree  for  the 
dissolution  of  a  holding  company  found  to  oflfend 
against  AnH-Trust  Act  July  2,  1890,  c.  647,  26 
Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3200), 
which  enjoins  such  stockholders  and  corpora- 
tions from  in  any  Way  conspiring "  to  violate 
the  statute,  or  from  monopolizing  or  attempting 
to  monopolize,  in  virtue  of  their  stock  owner- 
ship, and  prohibits  all  agreements  between  them 
tending  to  produce  or  bring  about  further  vio- 
lations of  the  statute,  but  such  decree  merely 
restrains  them  from,  by  any  deiQce  whatever, 
recreating,  directly  or  indirectly,  the  illegal 
combination  which  the  decree  dissolves.— (1911) 
Standard  Oil  Co.  of  New  Jersey  v.  united 
SUtes,  31  S.  Ct.  502,  221  U.  S.  1,  55  L.  Ed. 
619,  34  L.  R.  A.  (N.  S.)  834,  Ann.  Cas.  1912D. 
734,  affirming  judgment  (C.  C.  1909)  United 
States  V.  Standard  Oil  Co.  of  New  Jersey,  173 
F.  177. 

To  give  effective  force  to  a  decree  of  the 
federal  Supreme  Court  adjudging  that  a  com- 
bination controlling  the  tobacco  industiy  of- 
fends against  Anti-Trust  Act  July  2,  1890,  c. 
647,  26  Stat.  209  (U.  S.  Comp.  St.  1901,  p. 
3200),  the  court  below  will  be  directed  to  hear 
the  parties,  by  evidence  or  ^otherwise,  as  it  may 
deem  proper,  for  the  purpose  of  ascertaining 
and  determining  upon  some  plan  or  method  of 
dissolving  the  combination,  and  of  recreating, 
out  of  the  elements  composing  it,  a  new  condi- 
tion which  shall  not  be  repugnant  to  the  law.— 
(1911)  United  States  v.  American  Tobacco  Co., 
31  S.  Ct.  632,  221  U.  S.  106,  55  L.  Ed.  668,  re- 
versing decree  (C.  0.  1908)  164  F.  700. 

Six  months,  with  a  possible  extension  of 
sixty  days,  should  be  given  in  which  to  work 
out  a  plan  for  dissolving  a  combination  found 
to  control  the  tobacco  industry  in  violation  of 
Anti-Trust  Act  July  2,  1890,  c.  647,  26  Stat 
209  (U.  S.  Comp.  St  1901,  p.  3200),  and  recre- 
ating out  of  the  elements  composing  it  a  con- 
dition which  will  not  be  repugnant  to  the  pro- 
hibitions of  the  act.— Id. 

^S928.  Aetions  for  damages  by  oombinA^ 
tioiui  or  monopolies. 

See  35  Cent  Dig.  Monop.  8  18. 

A  recovery  of  the  treble  damages  authorized 
by  the  Sherman  Anti-Trust  Act  of  July  2,  1890, 
c  647,  I  7,  26  Stat  210  [U.  S.  Comp.  St  1901, 
p.  3202],  m  case  of  injury  sustained  by  viola- 
tion of  the  act,  can  be  had  only  by  direct  action 
and  not  by  way  of  set-off  in  an  action  brought 
for  the  price  of  goods  by  a  company  illegally 
formed  in  violation  of  the  act,  especially  when 
the  state  practice  does  not  permit  the  set-off 
nf  unliquidated  damages.  Judgment,  Union 
Sewer  Pipe  Co.  v.  Connelly  (C.  C.)  99  F.  354, 
affirmed.— Connolly  v.  Union  Sewer  Pipe  Co., 
22  S.  Ct  431,  184  U.  S.  540.  46  L.  Ed.  679. 


The  discretion  of  a  trial  court  under  Anti* 
Trust  Act  July  2,  1890,  c.  647.  §  7,  26  Stat  209 
[U.  S.  Comp.  St  1901,  p.  3202],  to  allow  a  rea- 
sonable attorney's  fee  to  the  successful  plaintiff 
In  an  action  brought  under  that  section  to  re- 
cover damages  for  a  violation  of  the*  provisions 
of  that  act  against  combinations  in  restraint  of 
trade,  is  not  abused  by  an  allowance  of  $750, 
although  the  verdict  was  for  but  $500,  where  the 
trial  took  five  days,  and  from  the  proof  offered 
it  appeared  that  from  $750  to  $1,000  would  be 
a  reasonable  sum.  Judgment,  115  F.  27^2  C. 
C.  A.  621,  63  L.  R.  A.  58,  affirmed.— W.  W. 
Montague  &  Co.  v.  Lowry,  24  S.  Ct  307,  193 
U.  S.  38,  48  L.  Ed.  60& 

The  action  for  threefold  damages  for  in* 
jury  to  "business  or  property" "  authorised  by 
Anti-Trust  Act  July  2,  1890,  c.  647,  §  7.  26 
Stat  209  rU.  S.  Comp.  St  1901,  p.  8202],  in 
cases  of  violations  of  that  act,  may  be  main- 
tained by ,  a  Georgia  municipal  corporation 
against  the  foreign  corporate  members  of  a 
combination  forbidden  by  Uiat  act,  where  the 
municipality  was  led,  by  reason  of  the  illegal 
combination,  to  purchase  from  an  Alabama  cor- 
poration at  an  excessive  price  the  iron  pipe 
needed  for  its  waterworks  system. — Chattanoo- 
ga f^oundry  &  Pipe  Works  v.  City  of  Atlanta, 
27  S.  Ct.  fc,  203  U.  S.  390,  51  L.  Ed.  241. 

Rights  of  defendant  in  an  action  under 
Sherman  Anti-Trust  Act  July  2,  1890,  against 
members  of  labor  organizations  to  recover  dam- 
ages  caused  to  an  interstate  trade  by  a  combina- 
tion to  compel  manufacturers  to  unionize  their 
factory,  through  use  of  boycott  and  unfair  lists, 
held  sufficiently  guarded  by  the  instruction  giv- 
en.—Lawlor  V.  Loewe,  35  S.  Ot  170,  235  U.  S. 
522,  59  U  Ed.  341,  affirming  judgment  209  F. 
721,  126  C.  O.  A.  445. 

Damages  accruing  since  the  action  began,  if 
the  consequence  of  the  acts  done  under  cause  of 
action  declared  on,  held  properly  allowed,  in  ac- 
tion under  Sherman  Anti-Trust  Act  July  2» 
1890,  against  labor  organizations  to  recover 
damages  to  interstate  trade  by  a  combination  to 
compel  manufacturers  to  unionize  their  factory 
through  the  use  of  the  boycott— Id. 

Introduction  of  newspapers,  in  an  action  un- 
der Sherman  Anti-Trust  Act  July  2,  1880, 
against  members  of  labor  organizations  for  dam- 
ages to  interstate  trade  by  the  use  of  the  boy- 
cott, was  proper  to  show  publicity  and  proof  of 
intended  detrimental  consequences  of  the  prin- 
cipal acts.— Id. 

Reasons  given  by  custcMners  for  refusing  to 
deal  with  sellers  of  plaintiff's  hats,  including  let- 
ters from  dealers,  were  admissible  in  an  action 
under  Sherman  Anti-Trust  Act  July  2,  1890, 
against  members  of  labor  organizations  to  re- 
cover damages  to  interstate  trade  by  a  combi- 
nation through  the  use  of  the  boycott. — Id. 

A  stockholder  may  not  recover  in  equity  for 
a  corporation,  on  its  refusal  to  sue,  the  penalty 
of  threefold  damages  under  the  Anti-Trust  Act 
from  persons  charged  with  the  ruin  of  his  cor- 
poration, because  of  a  combination,  since  defend- 
ants have  a  right  to  a  jury  trial.— Fleitmann  ▼. 
Welsbach  Street  Lighting  Co.  of  America,  36  S. 
Ct  233,  240  U.  S.  27,  60  L.  Ed.  505,  affirming 
decree  Same  v.  United  Gas  Improvement  Co.^ 
211  F.  103, 128  C.  C.  A.  31. 


Oifeases. 

See  86  Cent  Dig.  Monop.  I  19. 

An  unlawful  intent  may  convert  what,  on 
their  face,  might  be  ordinary  acts  of  competition 
into  a  conspiracy  forbidden  by  Anti-Trust  Act 
July  2,  1^0.— Nash  v.  United  States,  33  S.  Ct 
780,  2^  U.  S.  373.  57  L.  Ed.  1232,  reversing 
judgment  186  F.  48d,  108  O.  C.  A.  467. 

Alleged  conspirators  need  not  all  be  traders 
to  bring  their  conspiracy  within  the  condemna- 
tion of  Anti-Trust  Act  July  2, 1890.— Id. 
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The  nncertainty  &b  to  what  the  selling  price 
of  an  article  woald  have  been  had  there  been 
no  combination  of  manufacturers  renders  in- 
valid convictions  under  the  Kentucky  anti-trust 
legislation  (Const.  Ky.  i  198 ;  Ky.  St.  S§  3915- 
3917;  Laws  Ky.  1906,  c  117),  under  which,  as 
coDstraed  by  the  state  courts,  combinations  to 
control  prices  are  unlawful  only  when  fixing  a 
price  for  an  arti<de  greater  or  less  than  its  real 
value,  whic^  is  declared  to  be  the  market  value 
under  fair  competition. — International  Harves- 
ter Co.  V.  Commonwealth  of  Kentucky,  34  S. 
Ct.  853,  234  U.  S.  216,  58  L.  Ed.  1284  revers- 
ing judgments  144  S.  W.  1064,  147  Ky.  564, 
and  147  S.  W.  1199,  148  Ky.  572,  and  146  S. 
W.  12,  147  Ky.  795. 

Uncertainty  as  to  what  the  selling  price  of 
an  artide  would  have  been,  if  there  had  been 
no  conibination,  renders  invalid  a  conviction  un- 
der Ky.  St  §1  3915,  3941a.— American  Seeding 
Macb.  Co.  V.  Commonwealth  of  Kentucky,  35  S. 
Ct.  456,  236  U.  S.  660.  59  L.  Ed.  773,  reversing 
judgment  153  S.  W.  972,  152  Ky.  589. 

Criminal  proseeutlQiui. 
36  Cent.  Dig.  Monop.  8  20. 

Persons  engaged  in  a  conspiracy  burdening 
interstate  commerce,  contrary  to  Act  July  2, 
1890,  I  1,  are  chargeable  with  intending  that  re- 
sult—United States  V.  Patten,  33  S.  Ct.  141, 
226  U.  S.  525,  57  U  Ed.  333,  44  L.  R.  A.  (N. 
S.)  325,  reversing  judgment  (C.  C.)  187  F.  664. 

No  overt  act  need  be  alleged  in  an  in- 
dictment charging  a  conspiracy  to  restrain  in- 


terstate conunerce  under  Anti-Trust  Act  July 
2,  1890.— Nash  v.  United  States,  38  S.  Ct.  780, 
229  U.  S.  373;  57  L.  Ed.  1232,  reversing  judg- 
ment 186  F.  489,  108  C.  C.  A.  467. 

Instructing  the  jury  to  consider  all  the 
means  charged  in  an  indictment  for  conspiring 
to  restrain  interstate  commerce  in  violation  of 
Act  July  2,  1890,  and  to  fihd  a  verdict  of  guilty 
on  any  one  of  them,  without  cialling  the  jury 'a 
attention  to  the  fact  that  some  of  the  chargef 
had  been  abandoned,  is  reversible  error.— Id. 

MONTH. 

Computation  of  time,  see  Time,  ^=»5» 

MONUMENTS. 

See  Boundaries,  ^=»3. 

MOOT  QUESTIONS. 

Appeal  and  Error,  ^=>19.  781. 
Constitutional  Law,  €=5>67. 
Criminal  Law,  «s9l017« 

MORMONS. 

Deprivation  of  religious  ^bert7a  see  ConstitU' 
tional  Law,  ^s»SL 


MORTGAGES. 

Scope-Note. 

[INCLUDES  transfers  of  property,  more  particularly  of  real  property,  as  Been rity  for 
payment  of  money  or  performance  of  contracts  or  other  obligations,  whether  made  by  con* 
veyance  on  condition  or  with  a  defeasance  or  by  deed  of  trust,  or  by  conveyance  absolute 
in  form  or  by  deposit  of  title  deeds  or  other  transaction  constituting  an  equitable  mortgage ; 
nature,  reqnlsitee,  validity,  incidents,  operation,  and  effect  of  such  transfers;  evidence  re- 
lating thereto;  Instruments  In  writing  by  which  such  conveyances,  defeasances,  etc.,  are 
made,  and  delivery,  acceptance,  recording  or  registration,  and  construction  thereof;  estates 
or  interests  crated  and  merger  thereof ;  liens  of  mortgages  and  priorities ;  rights,  duties, 
and  liabilities  of  the  parties  as  bet:we6n  themselves  and  as  to  others;  effect  of  transfers 
of  debts  or  obligations  secured  or  of  mortgages,  and  transfers  of  property  mortgaged ;  pay- 
ment or  other  satisfaction  and  release;  enforcement  by  strict  foreclosure,  by  sale  under 
power,  or  by  action,  and  redemption. 

EFor  rotated  matters  under  other  topioSf  see  cross  "references  after  ana  lysis  J 


Analysis. 
I.  Requisites  and  Validity. 

(A)  Nature  and  Essentials  ot  Conveyances  as  Security. 
9.  Property  which  may  be  subject  of  mortgage. 
10.  Nature  of  property. 

13.  After-acquired  property. 

14.  Debts  or  liabilities  which  may  be  secured* 

19.  Fees  and  costs. 

21.  Creation  of  power  of  sale. 

31.  Absolute  deed  as  mortgage. 

32.  In  general. 

33.  Defeasance  or  written  agreement 

34.  Oral  agreement. 
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L  Requisites  and  Validity — Continued. 

(A)  Nature  and  fessENTiALS  of  Conveyances  as  Security — Contin- 

ued. 

^s»  35.  Evidence  as  to  character  of  transaction  or  instrument. 

38.  Weight  and  sufficiency. 

39.  Questions  for  jury. 

(B)  Form  and  Contents  of  Instruments.  * 

[No  paragraphs  or  references  in  this  Digest.    But  see  35  Cent.  Dig.  Mtg. 
H  114^140.J 

(C)  Execution  and  Delivery. 

(D)  Validity. 

[No  paragraphs  or  references  in  this  Digest.    But  see  85  Gent.  Dig.  "Mtg. 
SS  174-197.] 

IL  Recording  and  Registration. 

^=»95V^.  Effect  of  failure  to  record  as  between  parties  to  instru- 
ment. 
96.  Renewal. 

III.  Construction  and  Operation. 

(A)  General  Rules  of  Construction. 

(B)  Parties  and  Debts  or  Liabilities  Secured. 
^»114.  Debts  secured  in  general. 

(C)  Property  Mortgaged,  and  Estates  oe  Parties  Therein. 

«=»  126.  Property  included  in  description  in  general. 
131.,  After-acquired  property  or-title. 
136.  Estates  and  interests  of  parties. 
139.  -^ Under  absolute  deed  as  mortgage. 

(D)  Lien  and  Priority. 

161.  Priorities  of  mortgages  in  general. 
152.  Mortgagees  as  bona  fide  purchasers. 
155.  Pre-existing  debt  as  consideration. 

162.  Priority  of  record. 

163.  ■        In  general. 

172.  Failure  to  record  mortgage. 

173.  Effect  in  general. 

176.  Effect  of  actual  notice. 


IV.  Rights  and  Liabilities  of 

«=»  187.  Possession  or  control  of  property. 

191.  After  default. 

197.  Crops  and  emblements. 

199.  Rents  and  profits. 

200.  Taxes  and  assessments. 

201.  Insurance. 

212.  Actions  for  possession  of  property. 

213.  Between  parties  to  mortgage  or  their  privies. 

V.  Assignment  of  Mortgage  or  Debt. 

«=s>249.  Payment  or  release  of  debt. 

VL  Transfer  of  Property  Mortgaged  or  of  Equity  of  Redemption* 

272.  Consent  of  mortgagee. 
274.  Title  and  rights  of  purchaser  in  general. 

278.  Conveyance  under  or  subject  to  mortgage. 

279.  Assumption  of  mortgage  debt  by  purchaser  or  grantee. 

280.  In  general. 

282.  Personal  liability. 

283.  Liability  of  purchaser  or  grantee  as  principal  and  of 

mortgagor  as  surety. 

286.  Transfer  of  part  of  property  mortgaged. 


I 
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VI.  Transfer  of  Property  Mortgaged  or  of  Equity  of  Redemption — Contin- 
ued. 
«=»  290.  Subjection  to  mortgage  in  inverse  order  of  aliena- 
tion. 

292.  Actions  by  or  against  purchasers  or  grantees. 

293.  Acquisition  of  property  by  mortgagee. 

'  295.  Merger  and  extinguishment  of  debt. 

VII.  Paymient  or  Performance  of  Condition,  Release,  and  Satisfaction* 

«=»298.  Payment  of  debt. 
300.  Tender. 

302.  After  default 

309.  Release  in  general. 

316.  Reinstatement  of  mortgage. 

VIII.  Foreclosure  by  Entry,  Possession,  and  Notice. 

[No  paragraphs  or  references  in  this  Digest.    But  see  35  Cent.  Dig.  Mtg. 
H  962-1011.] 

IX.  Foreclosure  by  Exercise  of  Power  of  Sale. 

«=»  333.  Power  as  authority  for  sale  in  general. 
335.  Right  to  foreclose. 

362.  Notice  of  sale. 

354.  Form  and  requisites. 

366.  Publication  or  other  constructive  notice. 

360.  Execution  of  power  and  conduct  of  sale  in  general. 

361.  Terms  and  conditions  of  sale. 
,                    362.  Persons  who  may  purchase. 

363.  Bids. 

376.  Proceeds  and  surplus. 
379.  Wrongful  foreclosure. 

X.  Foreclosure  by  Action. 

(A)  Nature  and  Form  of  Remedy. 
^=»380.  Nature  in  general. 

I 

(B)  Right  to  Foreci^ose  and  Defenses. 
«=»  392.  Maturity  of  debt  secured. 

394.  Default  in  payment. 

397.  Installments. 

415.  Defenses. 

417.  Persons  entitled  to  foreclose. 

(Q  Jurisdiction  and  Venue. 

«=»  420.  Jurisdiction  of  subject-matten 

(D)  Limitations  and  Laches. 
C=»424.  Limitations. 

426.  Laches. 

(E)  Parties  and  Process. 

^=>426.  Parties  in  general. 

427.  Necessary  or  indispensable  parties. 

433.  Defendants. 

434.  In  general. 

436.  Intervention. 

439.  Defects,  objections,  and  amendment  as  to  parties* 

440.  Process  in  general. 

(F)  Pleading  and  Evidence. 
444.  Bill,  complaint,  or  petition. 

463.  Prayer  for  relief. 

462.  Weight  and  sufficiency  of  evidence. 

464.  Production  of  bond,  note,  or  other  obligation  se^ 

cured. 


Tkis  Digest  U  compiled  on  the  Key-N nmber  System.   For  ezplaiuitioa,  see  page  iii. 


MORTGAGES  CSup.Ct.Dig.-Page  14U] 

X.  Foreclosure  by  Action — Continued. 

(G)  Injunction  and  Receiver. 

C=»466.  Appointment  of  receiver. 

468.  Grounds. 

473.  Management  and  disposition  of  property  and  proceeds  by; 
receiver.  , 

'   (H)  Triai,  or  Hearing  and  Reference. 

^=>476.  Scope  of  inquiry  and  powers  of  court. 

(I)  Judgment  or  Decree  and  Execution. 
«=»486.  Scope  and  extent  of  relief. 
488.  Sale  of  property. 

490.  Reimbursement  of  payments  for  taxes  or  insurance. 

491.  Rights  of  and  relief  to  defendants  in  general. 

492.' Other  incumbrances. 

(J)  Sale. 


505.  Appraisal. 
508.  Place.  ^     • 

512.  Sale  in  parcels  or  in  gross. 
516.  Persons  who  may  purchase. 
519.  Failure  to  comply  with  bid. 
522.  Resale. 

528.  Persons  who  may  question  validity. 

529.  Opening  or  vacating  and  actions  to  set  aside. 

533.  Property  and  rights  passing  by  sale. 

534.  Estate  or  interest  acquired.  i 
538.  Effect  of  defects  or  irregularities  in  judgment,  decree,  or 

sale. 

553.  Grantees  of  purchasers. 

554,  Conveyance  to  purchaser. 

(K)  Deficiency  and  Personal  Liability. 

^=>555.  Liability  for  deficiency. 

556.  In  general. 

559.  Personal  judgment  for  deficiency, 
561.  Actions  for  deficiency. 

(L)  Disposition  of  Proceeds  and  Surplus. 
C=»563.  Disposition  in  general. 

566.  Debts  or  obligations  secured  by  same  mortgage. 
568.  Proceedings  for  distribution. 

(M)  Review. 

C=»570.  Decisions  reviewable. 
571.  Right  of  review. 

573.  Parties. 

574.  Taking  and  perfecting  appeal  or  other  proceeding, 
578.  Scope  and  mode  of  review. 

(N)  Fees  and  Costs. 

«=»  581.  ■  Attorney's  fees. 

(O)  Operation  and  Ei^wct. 
e=s>  584.  Satisfaction  of  lien. 

585.  Bar  of  subsequent  foreclosure. 

586.  Title  to  property  mortgaged. 

587.  Persons  concluded  in  general. 

588.  Matters  concluded  in  general. 

590.  Rights  and  remedies  of  junior  incumbrancers. 

XI.  Redemption. 

691.  Right  to  redeem  in  general. 

596,  597.  Loss  of  right  by  lapse  of  time,  and  waiver,  estoppel, 
and  laches. 
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Cross-References, 


See  Manhalin?  Assetn  and  Securities. 

Appellate  juriadiction  of  suit  involving  usury 

laws,  see  Courts.  €=s>394(10). 
As  preference,  see  Assignment  for  Benefit  of 

Creditors,  «=9l4,  17,  116. 
Confiscation  of  mortgaged  property  by  enemy, 

see  War,  ^=»29. 
Displacement  Of  lien  as  denial  of  due  process 

of  law,  see  Constitutional  Law,  ^s>300. 
Bxemptioi^  from  usury  laws,  equal  protection  of 

law,  see  Constitutional  Law,  ^=^242. 
Exemption  of  bankrupt,  see  Bankruptcy,  ^s> 

398. 
Fixtures  as  between  mortgagee  and  mortgagor 

or  others,  see  Fixtures,  ^^18^-20. 
Impairing  obligation  of  eontract,  see  Constitu- 
tional Law,  ^s>157* 


Taxation,  equal  t>rotection  of  laws,  See  Consti- 
tutional Law,  ^=»229. 

Trustee  as  person  concluded  by  judgment,  see 
Judgment,  ^s>685. 

Mortgagee  by  or  to  particular  ola$9e»  ofpersont. 

See- 
Banks  and  Banking,  ^=:>105,  259. 
Corporations,  <&==>309,  475-482. 
•Guardian  and  Ward,  ^=»45,  112. 
Bailroads,  (e=s»180-202. 

Mortgages  of  particular  tpecies  of,  or  estatei  or 
interest  in,  property. 

See- 
Chattel  Mortgages. 

Husband  and  Wife,  «s»168-171,  267. 
Railroads,  «s9l80-202. 


L  BEQVI8ITE8  AKB  VAUDXTT. 

Mortgage  distinguished  from  trust,  see  Trusts, 


(A)  NATUBS  AND  ESSENTIALS  OF  CON- 
VEYANCES AS  SECURITY. 

Mortgage  distinguished  from  assignment  for  ben- 
efit of  creditors,  see  Assignment  for  Benefit  of 
Creditors,  ^=s>8. 


C=»9.  Property  wMoh  may  be  subject  of 


See  36  Cent.  Dig.  Mtg.  §8  9-16. 

€=»10.  — -  Hatiure  of  prpperty. 

See  86  Gent.  Dig,  Mtg.  I  9. 

An  heir's  right  to  mortgage  his  accrued  un- 
dirided  interest  is  not  affected  by  provisions 
of  Porto  Rico  Mortpra^  Law,  arts.  110,  111, 
which  only  define  incidents  of  an  estate  to 
which  mortgage  of  it  extends.— Cabrera  t. 
American  C^onial  Bank,  29  S.  Ct.  623,  214  U. 
S.  224,  53  li.  Ed.  974. 

€=»13.  — -  After-aequired  property. 

See  35  Cent.  Dig.  Mtg.  |  16. 

The  accrued  interest  of  an  heir,  though 
ondiyided,  is  not  a  property  right  to  be  *'owned 
in  the  future,"  within  the  proyisions  of  Porto 
Rico  Mortgage  Law,  art.  108,  defining  things 
not  mortgageable.— Cabrera  y.  American  Co- 
lonial Bank,  29  S.  Ct  623,  214  U.  S.  224,  53  L. 
Ed.  974. 

€=»14.  Debts  or  liabilities  wbiob  may  be 


See  35  Cent.  Dig.  Mtg.  H  17-20. 

^9l9.  ..»  Fees  and  eosts. 
See  S6  Cent.  Dig.  Mtg.  §  2». 

A  stipulation^  in  a  mortgage  of  real  estate, 
that  in  case  of  foreclosure  the  mortgagor  shall 
imy  an  attorney's  or  solicitor's  fee  of  $100,  is 
unlawful  and  void  by  the  law  of  Michigan,  as 
declared  by  the  supreme  court  of  the  state ;  and 
therefore  cannot  be  enforced  in  the  circuit  court 
of  the  United  States  upon  a  bill  in  equity  to 
foredoee  a  mortgage,  made  and  payable  in  that 
state,  of  land  therein.— Bendey  v.  Townsend, 
109  U.  S.  «65,  3  S.  Ct  482,  27  L.  Ed.  1065. 

^321*  Creation  of  power  of  sale. 

See  K  Cent.  Dig.  Mtg.  §§  27»  468. 

A  power  of  sale  in  an  instrument  given  to 
secure  a  debt  is  not  prohibited  by  Comp.  St. 
Moat.  I  371,  declaring  that  a  mortgage  of  realty 
shall  not  be  deemed  a  conyeyance,  whatever  its 
terms,  so  as  to  enable  the  owner  of  the  mort- 


gage to  recover  possession  *of  the  real  property 
without  foreclosure  and  sale;  and  title  passes 
by  sale  thereunder.— Bell  Silver  &  Copper  Min. 
Co.  V.  First  Nat.  Bank  of  Butte,  156  U.  S.  470, 
15  S.  Ct.  440,  39  L.  Ed.  497,  affirming  judgment 
First  Nat.  Bank  of  Butte  v.  Bell  Silver  &  Cop- 
per Min.  Co.,  8  Mont  32«  19  P.  403. 

4s»31.  Absolute  deed  as  mortsage. 
See  36  Cent  Dls.  Mtg.  §1  eO-M. 

^=932.  — <^  In  generaL 
See  S6  Cent  Dis.  Mtg.  U  VO-M,  84»M. 

Upon  the  execution  by  a  father  to  his  son  of 
a  deed  of  land,  the  parties  made  an  agreement 
stating  that  the  grantee,  upon  an  accounting, 
owed  the  grantor  $8,734,  to  be  paid  to  him  or 
certain  creditors  to  be  named  within  one  year; 
and  that,  in  consideration  of  the  payment  of  the 
grantee's  two  bonds  of  $3,000  by  the  grantor, 
the  land  was  to  be  reconveyed  for  a  like  consid- 
eration. It  did  not  appear  that  there  was  any 
obligation  resting  on  the  father  to  make  the 
payments  mentioned,  and  to  claim  a  reconvey- 
ance, and  no  extraneous  facts  were  shown  to 
explain  the  object  in  executing  the  papers,  nor 
was  there  any  averment  that  the  transaction 
was  other  than  what  the  instruments  imported, 
--a  sale  to  the  son.  Held,  that  the  transaction 
cannot  be  held  to  have  created  a  mortgage  in 
favor  of  the  son.^Horbach  v.  Hill,  112  U.  S. 
144,  5  S.  Ct  81,  28  L.  Ed.  670. 

Defendant  conveyed  land  to  plaintiff  by  a 
deed  absolute,  and  plaintiff  executed  a  contem- 
poraneous agreement  to  reconvey  upon  the  pay- 
ment of  a  specified  sum  of  money  on  a  given 
date.  While  the  consideration  for  the  deed  was 
inadequate,  there  was  no  mention  of  a  d^bt  in 
either  instrument,  nor  was  any  evidence  of  in- 
debtedness included  in  the  transaction.  ^  Two 
days  thereafter  defendant  accepted  a  lease  of 
the  same  land  from  plaintiff,  upon  the  expiration 
of  which  plaintiff  brought  this  action.  Held, 
that  the  instruments  did  not,  as  a  matter  of 
law,  constitute  a  mortgage.— Bogk  v.  Gassert, 
149  U.  S.  17,  13  S.  Ct  738,  37  L.  Ed.  631,  fol- 
lowing Wallace  v.  Johnstone,  129  U.  S.  58,  9 
S.  Ct.  243,  32  L.  Ed.  619.  and  affirming  judg- 
ment Gassert  v.  Bogk,  19  P.  281,  7  Mont  585. 

^nr>33.  — -  Defeasamee  or  writtea 
rnent. 

See  86  Cent  Dis.  Mtg.  f  §  $7-81. 

Where  a  conveyance  is  In  fee,  with  a  cov- 
enant of  warranty,  and  there  is  no  defeasance, 
either  in  the  conveyance  or  in  a  collateral  paper, 
evidence  of  an  agreement  that  the  grantee  should 
hold  the  land  until  it  could  be  sold  at  an  ad- 
vance, and  then  sell  it,  and  divide  the  profits 
with  the  grantor,  is  not  sufficient  to  turn  the 
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instrument  into  a  mortgage,  with  the  ri^t  of 
redemption  in  the  grantor.--Oadman  v.  Peter, 
118  UT  S.  73,  6  S.  Ct.  »57,  30  L.  Ed.  78. 

Land  was  conreyed  by  an  absolute  deed,  and 
at  the  same  time  the  grantee  executed  a  con- 
tract by  which  he  gave,  to  one  who  actdd  as 
agent  of  the  ^ntor  in  the  transaction,  the 
privilege  of  baying  the  land  for  a  specified  sum, 
at  any  time  within  60  days,  which  contract  was 
assigned  to  the  grantor.  The  latter  alleged  that 
the  deed  and  option  contract  were  intended  as 
a  mortgage  to  secure  a  loan  made  to  him,  but 
all  the  oUier  witnesses  gave  testimony  tending 
to  show  that  the  transaction  was  intended  as  an 
absolute  sale,  l^ere  was  evidence  that  the  con- 
sideration paid  by  the  grantee  was  about  the 
value  of  the  land.  Held,  that  the  transaction 
constituted  a  sale.— Wallace  v.  Johnstone,  129 
U.  S.  58,  9  S.  Ct.  243,  32  L.  Ed.  619. 


—  Oral    asveemeBt. 

See  36  Cent  Dig.  Mtg.  i  83. 

A  deed  delivered  with  a  note,  with  a  verbal 
agreement  that,  upon  nonpayment  of  the  latter 
at  maturity,  the  gr&ntee  should  sell  the  prop- 
erty and  pay  the  note,  is  in  effect  a  mortgage, 
and  a  sale  in  accordance  with  that  arrangement 
will  carry  the  title  free  from  the  lien  of  ai^' at- 
tachment levied  on  the  property  after  the  ex- 
ecution of  the  deed  by  a  creditor  of  the  grantor. 
—Jackson  y.  Lawrence,  117  U.  S.  679,  6  S.  Ct. 
915,  29  L.  Ed.  1024. 

^s»35«  ETideaeo     as     to     oluiraoter     q£ 
transaetldnr  or  lastnuiieat. 
8m  86  Cent.  Dig.  Mtg.  88  86-111. 

^s»38.  —  Weight  and  suAeieBey. 

Bee  86  Cent  Dig.   Mtg.  88  108-111. 

In  proceedings  in  equity  to  have  a  deed  ab- 
solute m  form  declared  a  mortgage,  where  there 
is  no  defeasance  either  in  the  deed  or  in  a  col- 
lateral paper,  and  the  parol  evidence  of  a  debt 
and  an  intention  to  secure  it  by  mortgage  is  not 
clear,  unequivocal,  and  convincing,  and  it  ap- 
pears that  the  consideration  of  the  deed  was 
about  the  sale  value  of  the  property,  the  pre- 
sumption that  the  instrument  is  what  it  pur- 
ports to  be  must  prevail. — Coyle  v.  Davis,  116 
U.  S.  108,  6  S.  Ct.  314,  29  L.  E4.  583. 

To  Justify  construing  a  deed  absolute  in 
form  as  securit;^,  the  evidence  should  be  unequiv- 
ocal and  convincing. — Campbell  v.  Northwest 
Eckington  Imp.  Co..  83  S.  Ct  796,  229  U.  S. 
561.  57  L.  £d.  1330,  reversing  decree  36  App. 
D.  C.  149. 

^s»39.  QuestioBS  for  Jury* 

See  85  Cent  Dig.  Mtg.  88  118,  118^ 

Defendant  conveyed  land  to  plaintiff  by  a 
deed  absolute,  and  plaintiff  executed  a  contem- 
poraneous agreement  to  reconvey  upon  the  pay- 
ment of  a  specified  sam  of  money  on  a  given 
date.  While  the  consideration  for  the  deed 
was  inadequate,  there  was  no  mention  of  a 
debt  in  either  instrument  nor  was  any  evi- 
dence of  indebtedness  included  in  the  transac- 
tion. Two  days  thereafter  defendant  accepted 
a  lease  of  the  same  land  from  plaintiff,  upon  the 
expiration  of  which  plaintiff  brought  this  ac- 
tion. Heldy  that  the  instruments  did  not,  as 
a  matter  of  law,  constitute  a  mortgage,  but  their 
effect  was  a  question  for  the  jury  upon  all  the 
evidence  in  the  case. — Bogk  v.  G assert,  1^  U. 
S.  17,  13  S.  Ct.  738.  37  L.  Ed.  631.  aflirming 

udgment  Oassert  y.  Bogk,  19  P.  281.  7  Mont 

85. 


i 


(B)  FORM  AND  CONTENTS  OF  INSTRU- 
MENTS. 

[No  paragraphs  or  references  In  this  Digest    But 
see  36  Cent*.  Dig.  Mtg.  88  Ui-140.] 


(C)  EXECUTION  AND  DELIVERY. 
See  35  Cent.  Dig.  Mtg.  8S  141-173. 

Power  of  partner  to  bind  .firm,  see  Partnership^ 
(d==>142. 

(D)  VALIDITY. 

[No  paragraphs  or  references  in  this  Digest   But 
see  36  Cent.  Dig.  Mtg.  H  174-187.] 

n.  BECORDiHo  Jam  beoistba- 

TIOH. 

^s»95^«  Effect   of  failnre  tp  veoord  mm 
between  parties  to  iaatmiBemt. 

See  85  Cent.  Dig.  Mtg.  8  206. 

.  How.  St.  Mich,  i  5683,  i;>roTides  that  every 
conveyance  of  land  which  shall  not  be  recorded 
as  provided  therein  shall  be  void  as  against  any 
subsequent  purchaser  whose  conveyance  shall  be 
first  duly  recorded.  Held,  that  the  failure  of 
the  mortgagee  to  record  an  agreement  referred 
to  in  the  mortgage,  and  made  a  part  thereof, 
does  not  render  a  foreclosure  under  a  power  in 
the  mortgage  defective  as  to  the  mortgagor,  8Ui 
the  recording  act  is  only  for  the  benefit  of  third 
persons.— Bacon  v.  Northwestern  Mut.  Life  Ina. 
Co.,  131  U.  S.  258,  0  S.  Ct  787,  33  U  Ed.  128. 

^s>96.  Renewal. 

See  85  Cent  Dig.  Mtg.  8  207. 

The  defense  of  a.  failure  to  reinscribe  a 
mortgage  is  not  available  to  the  mortgagor  or 
his  heirs.— Shields  v.  Shiff,  124  U.  S.  351.  8  S. 
Ct  510,  31  L.  E3d.  445,  aflirming  judgment  86 
La.  Ann.  644. 

III.   COH8TBU0TIOH  AND   OPERA- 

TIOH. 

(A)    GENERAL    RULES    OF    CONSTRUC- 
TION. 

See  86  Cent  Dig.  Mtg.  18  208-220. 

Interest    on    mortgage   debt  of   bankrupt,   see 
Bankruptcy,  ^s»323. 

(B)  PARTIES  AND  DEBTS  OR  LIABILI- 
TIES SECURED. 

^s»114i  Debts  aeonred  in  seaeraL 

See  85  Cent.  Dig.  Mtg.  88  228,  224,  241. 

A  mortgagor's  liability  under  a  mortgage  to 
secure  a  debt  extends  to  the  whole  debt  whether 
executed  by  her  as  principal  or  surety. — Cabrera 
V.  American  Colonial  Bank,  29  S.  Ct  623,  214 
U.  S.  224,  53  L.  Ed.  974. 

(Q  PROPERTY    MORTGAGED,    AND    ES- 
TATES OF  PARTIES  THEREIN. 

^S9l26.  Property  Inelnded  la  deseriptlom 
la  seaeral. 
See  86  Cent  Dig.  Mtg.  SI  248,  261-266. 

Mortgage  construed  and  held  to  cover  the 
crops  only  and  not  the  land  itself. — Gallardo  ▼. 
Noble,  35  S.  Ct  280,  236  U.  S.  135,  59  L.  Ed. 
503. 

^S9l31.   After-aoqaired  property  or  ti- 
tle. 

See  85  Cent.  Dig.  Mtg.  88  266-267,  261,  262.  266. 

An  after-acquired  property  clause  in  a  mort- 
gage to  secure  advances  will  not  confer  title 
upon  the  mortgagee  to  crude  gum  taken  from 
trees  on  public  lands,  and  which  the  mortgagor 
mixed  with  gum  of  which  he  was  the  unques- 
tioned owner.— Union  Naval  Stores  Co.  ▼. 
United  States,  36  S.  Ct  308,  240  U.  S.  2S4. 
60  Lu  Ed.  644,  affirming  judgment  202  F.  491, 
123  C.  C.  A.  1. 

^s»136.  Estates  aad  Interests  of  parties. 
See  86  Gent  Dig.  Mtg.  81  270-276. 
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^—  Under     absolute     deed 
Bftortgase. 
See  SS  Cent  Dig.  Mtg.  I  278. 

Code  Ga.  1873.  |§  19e»-1971,  which  pro- 
vide that  whenever  a  person  conveys  real  prop- 
erty by  deed  to  secure  a  debt,  and  takes  a  bond 
for  reconveyance  on  payment  of  the  debt,  the 
conveyance  shall  pass  the  title  to  the  vendee, 
apply  only  where  an  absolute  deed  is  made  and 
bond  for  reconveyance  taken ;  and  a  mortgage 
which  recites  that  it  is  executed  under  these  sec- 
tions is  nevertheless  only  a  mortgage,  and,  un- 
der section  1964,  passes  no  title  to  the  mort- 
gagee.—Woodward  V.  Jewell,  140  U.  S.  247,  11 
S.  Ct  784.  35  Lw  Ed.  478,  reversing  decree  (G. 
a)  25  F.  689. 

CD)  LIES  AND  PRIORITY. 

^s>161.   Priorities  of  mortsase*  in  ffon- 
otaL 

See  86  Cent  Dig.  Mtg.  U  807.  808-SU,  814-829.  838- 

88S;    80  Cent  Dig.  Judgm.  IS  1387,  1871;    84  Cent 

Dig.    Mech.    Liens,  8§   368-370,    608;     48   Cent    Dig. 

Yen.  A  Pur.  8  970;  48  Cent  Dig.  Waters,  8  310. 

Under  Louisiana  law,  after  liquidation  of 
a  claim  under  a  mortgage  to  cover  future  ad- 
vances, by  acknowledgment  made  by  the  debtor 
before  a  notary  public,  the  mortgagee  is  in  the 
same  position  as  if  the  sum  acknowledged  to 
be  due  had  been  inserted  in  the  mortgage  origi- 
nally, and  can  proceed  by  executory  process; 
and,  if  judgment  is  confessed  by  the  debtor  at 
the  same  time  aa  acknowledgment  made  by  him, 
such  confession  of  judgment  is  to  be  treated  as 
surplusage,  and  not  considered  to  be  the  basis 
of  a  sale  afterwards  made  by  the  mortgagee  so 
as  to  postpone  him  to  junior  mortgagees  whose 
mor^rages  antedated  the  judgment— New  Or- 
leans Nat.  Bankixig  Ass'n  v.  Le  Breton,  120  U. 
S.  765.  7  S.  Ct  772,  30  L.  Ed.  821. 

A  vendor,  by  failure  to  record  his  act  of 
sale,  loses  the  priority  of  his  vendor's  privilege 
and  mortgage,  as  against  the  mortgagees  of  the 
vendee  whose  mortgages  are  recorded,  though 
they  knew  of  the  privilege. — Ridings  v.  John- 
son, 128  U.  S.  212,  9  S.  Ct  72,  32  L..  Ed.  401. 

The  fact  that  the  mortgagor  had  not  the 
legal  title  to  the  proiierty  gave  no  priority  to 
the  mechanic's  lien,  where  it  had  the  full  equi- 
table title  before  the  contract  for  the  construc- 
tion of  the  improvements  was  entered  into,  and 
the  mortgage  contained  words  of  general  de- 
scription, as  it  thus  conveyed  property  tield  by 
fun  equitable  as  well  as  that  hela  by  legal  ti- 
tle.—Toledo,  D.  &  B.  R.  Co.  V.  Hamilton,  134 
U.  S.  296,  10  S.  Ct  546,  33  L.  Ed.  905. 

Since  the  title  of  one  taking  possession  oH 
pablic  land  as  a  right  of  way  for  a  ditch  for 
procuring  water  does  not,  under  Rev.  St.  |i 
2339,  2340,  vest  until  the  ditch  is  completed, 
the  uen  of  a  contractor  constructing  the  ditch 
for  him  attaches  as  the  ditch  is  completed,  and 
hence  is  prior  to  a  mortgage  previously  given 
by  the  person  so  taking  possession  of  the  land. 
— ^Bcar  Luke  &  River  Waterworks  &  Irrigation 
Co.  v.  Garland,  17  S.  Ct  7,  164  U.  S.  1,  41 
L.  Ed.  327,  affirming  judgment  34  P.  368,  9 
Utah,  350. 

The  doctrine  of  relation  does  not  make  the 
title  obtained  by  the  completion  of  the  ditch 
relate  back  to  the  time  when  possession  of  the 
land  was  first  taken,  so  as  to*  render  the  prop- 
erty subject  to  the  lien  of  the  mortgage  before 
the  work  was  done  by  the  contractor. — Id. 

The  lien  of  the  contractor  is  also  superior 
to  that  of  the  prior  mortgage  as  regards  land 
given  for  the  right  of  way  for  the  ditch,  the 
gift  to  take  effect  upon  the  completion  of  the 
ditch.— Id. 

A  provision  of.Aie  state  statute  that  no 
*Sra]id  incumbrance*'  duly  made  and  recorded 
before  the  work  was  completed  shall  be  affected 


b^  the  mechanic's  lien  statute  is  inapplicable, 
since  such  previous  mortgage  was  not  a  "valid 
incumbrance"  before  the  performance  of  the 
work.— Id. 

^=»152.  Mortffasees    as   hontk    flde    pur- 
ehasers. 

See  86  Cent.  Dig.  Mtg.  88  844-887. 

4=»155.  — ^  Pre-esdatias    debt   as    eoa- 
sideratioii. 
Bee  86  Cent  Dig.  Mtg.  8S  866-868. 

The  giving  of  a  mortgage  as  collateral  se- 
curity for  past  indebtedness  will  not  constitute 
the  mortgagee  a  mortgagee  for  value.— People's 
Sav.  Bank  v.  Bates,  120  U.  S.  556,  7  S.  Ct  679, 

30  L.  Ed.  754. 

* 

^=:»162.  Priority  of  reeord* 

See  86  Cent   Dig.   Mtg.  81  368-881:    21  C^nt  Dig. 
Execution,  S  248;    84  Cent  Dig.  Mech.  Llene,  8  889. 


^-*  Ib  general. 

See  35  Cent.  Dig.    Mtg.    8§  868-879;     84  Cent   Dig. 
Mech.  Llena.  8§  368-870. 

A  vendor,  by  failure  to  record  his  act  of 
sale,  loses  the  priority  of  his  vendor's  privilege 
and  mortgage  as  against  the  mortgagees  of  the 
vendee  whose  mortgages  are  recorded;  and  the 
mortgagees  of  the  vendee,  if  their  mortgages 
contain  the  pact  de  non  alienando,  may  fore- 
close without  making  the  vendor  a  party. — Rid- 
ings V.  Johnson,  128  U.  S.  212,  9  S.  Ct  72,  32 
L.  Ed.  401. 

A  mechanic's  lien  for  the  construction  of  a 
dock  on  the  propertv  of  a  railroad  company  is 
subordinate  to  the  lien  of  a  mortgage  on  the 
company's  property,  recorded  three  years  be- 
fore the  improvements  were  made.— Toledo,  D. 
&  B.  R.  Co.  V.  Hamilton,  134  U.  S.  296,  10  S. 
Ct  546,  33  L.  Ed.  905. 

Nor  does  the  construction  of  such  improve- 
ments give  an  equitable  lieh  prior  to  the  mort- 
gage lien. — Id. 

^=:»172.  Failure  tp  reeord  mortsase. 

See  86  Cent  Dig.  Mtg.  §8  410-425 ;    84  Cent  iDig. 
Mech.  Uens,  If  868-370. 


—  EfFeot  la  general. 
See  86  Cent  Dig.  Mtg.  98  412.  419-424;    84  Cent 
Dig.  Mech.  Liens,  S§  358-370. 

Q.  sold  land,  and  took  the  purchaser's  notes 
and  a  mortgage  in  payment,  and  assigned  the 
first  two  notes  after  maturitv  to  complainant. 
Afterwards  Q.,  who  still  held  the  other  notes, 
foreclosed  the  mortgage,  and  at  the  sale  pur- 
chased the  land,  whi(ui  she  afterwarda  sold  to 
defendant  The  lien  of  the  mortgage  expired 
for  failure  to  renew  the  inscription  thereot  un- 
der Civ.  Cbde  La.  art  3369,  which  provides 
that  "the  registry  preserves  the  evidence  of 
mortgages  and  privileges  during  ten  years,  reck- 
oning from  the  day  of  its  date ;  Its  effect  ceases 
^  ^  ^  if  the  inscriptions  have  not  been  re- 
newed before  the  expiration  of  this  time,  in  the 
manner  in  which  they  were  first  made."  The 
judgment  in  the  foreclosure  proceedings  was 
not  inscribed  with  the  recorder  of  mortgages. 
Ueld^  that  complainant,  though  he  might  have 
compelled  Q.,  the  purchaser  at  the  foreclosure 
sale,  to  pay  his  notes  pro  rata,  could  not  main- 
tain an  hypothecary  action  against  defendant, 
the  vendee  of  Q.,  for  the  amount  of  his  notes, 
and  hold  the  land  liable  therefor;  since  Const. 
La.  1879,  art.  176,  provides  that  no  mortgage 
or  privilege  on  immovable  property  shall  af- 
fect third  persons,  unless  recorded  or  registered 
in  the  parish  where  the  property  is  situated,  in 
the  manner  and  within  the  time  as  is  now  or 
may  be  prescribed  by  law. — Lovell  v.  Cragin, 
136  U.  S.  130,  10  S.  Ct  1024,  34  L.  Ed.  372. 

Defendant  bought  a  plantation  which  had 
been  mortgaged,  but  at  the  time  the  mortgage 
stood  as  canceled  on  the  records  of  the  parish 


Tlda  IMsest  is  oamjiiled  oa  tke  Key-Nnaibei*  Bystem.   Fqv  ezplanatiom  see  page  ill. 


«=»178 


MORTGAGES,  III  (D),  IV 


[Sup.Ct.Dis.»Pi«e  14661 


clerk's  office.  A  suit  was  afterwards  brought 
by  the  public  administrator  to  enforce  the  mort- 
gage, defendant  being  made  a  party,  but  the  suit 
was  not  prosecuted.  Subsequently  defendant 
was  appointed  publk:  administrator,  and  dur- 
ing his  incumbency  the  10  years  in  which  mort- 
gages are  required  to  be  ]:einscribed  expired 
without  reinscription,  and^the  mortgage  there- 
by became  null  •  as  to  all  persons  not  parties  to 
it,  including  defendant.  Defendant  never  had 
charge  of  tne  succession  of  the  mortgagee,  if 
any  such  existed.  Held,  that  his  appointment 
as  public  administrator  did  not  place  him  in 
any  such  fiduciary  relation  to  the  descendants 
of  the  mortgagee  as  to  make  it  his  duty  to  have 
the  mortgage  reinscribed  in  proper  time. — 
Pickett  v.  Foster,  149  U.  S.  505,  13  S.  Ot  998, 
87  U  Ed.  829. 

In  Louisiana  the  failure  to  reinscribe  a 
mortgage  within  10  years  from  its  first  inscrip- 
tion, as  required  by  the  statutory  law,  renders 
It  without  effect  as  to  all  persons  whomsoever 
who  are  not  parties  thereto;  and  the  failure  to 
so  reinscribe  the  mortgage  is  not  remedied  or 
supplied  by  the  pendency  of  a  suit  to  foreclose 
the  same.— Pickett  v.  Foster,  149  U.  S.  505,  13 
S.  Ct.  998,  37  li.  Ed.  829,  following  Adams  v. 
Dannis,  29  La.  Ann.  315,  and  Watson  y.  Bon- 
durant,  30  La,  Ann.  L 

^=»176.  —  Effect  of  aotval  notieo. 

8m  S6  Cent  Dig.  Mtg.  §  426. 

In  Louisiana,  since  the  act  of  1855  (Rev. 
St.  1870,  p.  €17),  an  unrecorded  mortgage  Is 
invalid  as  to  third  persons,  though  they  have 
full  knowledge  of  it.— Ridings  v.  Johnson,  128 
U.  8.  212,  9  S.  Ct.  72,  32  L.  Ed.  401. 

TV.  BIGHTS   AKB  UABIUTIE8  OF 

PARTIES. 

Right  to  proceeds  of  insurance,  see  Insurance, 

^S9581. 
Taxation  of  mortgagee  interest  as  denying  equal 

protection  of  laws,  aee  Constitutional  Law, 

«p229. 

^=»187.  PpMessioa   or   eoBtrpl   pf  prop- 
erty. 

See  S$  Cen^.  Dig.  Mtg.  §§  469-481. 


— ^  After  default. 
Bee  85  Cent  Dig.  Mtg.  §8  469,  476.  477,  479-48L 

Ejectment  by  one  claiming  the  bare  legal 
tide  cannot  be  maintained,  in  Arizona,  against 
a  mortgagee  in  possession  after  default,  even 
if  the  latter  claims  title  under  a  foreclosure 
sale  which  is  void.— Bryan  y.  Kales,  162  U.  S. 
411.  16  S.  Ct  ^802,  40  L.  Ed.  1020,  affirming 
judgment  31  P.  517. 

An  alienee  of  a  mortgagee,  who  claimed 
title  under  a  foreclosure  sale,  acquires  all  the 
rights  ol  the  mortgagee,  even  though  the  fore- 
closure sale  is  void  for  irregularity,  so  as  not  to 
bar  the  equity  of  redemption.  Being  in  the  posi- 
tion of  a  mortgagee  in  possession  after  breach 
of  condition,  with  the  debt  unpaid,  he  has  a 
good  defense  to  an  ejectment  brought  on  the 
bare  legal  title.— Bryan  v,  Brasius,  162  U.  S. 
415,  16  S.  Ot.  803,  40  L.  Ed,  1022,  affirming 
judgment  81  P.  519. 

^=»197.  Crops  and  eatblemeBta* 

-    See  35  Cent.  Dig.  Mtg.  8§  B08-S11. 


A  clause  in  a 
be  shipped  to  the 
the  proceeds  first 
principal,  did  not 
advancing  to  the 
in  making  a  crop. 
Co.,  34  S.  Ct.  108, 


mortgage  that  crops  should 
mortgagee,  who  should  apply 
to  the  interest  and  then  the 

prevent  the  mortgagee  from 
mortgagor  sums  to  aid  him 
— Zayas  ▼.  Lotbrop,  Luce  & 
231  U.  S.  171,  58  L.  Ed.  172. 

199.  Bents  and  prollts. 

8ee  as  Cent  Dig.  Mtg.  88  513-526;    83  Cent.  Dig. 
Land,  ft  Ten.  8  897. 

A  railroad  hotel  was  built  upon  property  of 
the  raflroad  company  under  a  contract  reservihg 


a  ground  rent  to  the  company,  and  providing^ 
that,  upon  a  surrender  of  tne  leasehold  and  im- 
provements, the  company  would  pay  the  valuo 
of  the  latter  as  fixed  by  arbitration.  After  sur- 
render, a  decree  was  entered  pursuant  to  the- 
award  of  arbitrators,  but  the  company  refused 
to  pay  it,  or  to  take  possession  of  the  property. 
Held,  that  the  decree  was  a  lien  on  the  proper- 
ty, and  the  lessee  was,  in  effect,  a  mortgagee  in 
possession,  and  as  such  chargeable  with  the  net 
rents  and  profits.— Matthews  v.  Memphis  &  C 
R.  Co.,  108  U,  S.  368,  2  S.  Ct.  780.  27  L.  Ed. 
756. 

Under  Gen.  Laws  Or.  tit  1,  c.  4,  f{  823,. 

providing  that  a  mortprage  shall  not  entitle  a 
mortgagee  to  possession  without  foreclosure- 
and  sale,  a  mortgagee  is  not  entitled  to  the 
rents  and  profits  of  the -mortgaged  premises  un- 
til he  gets  possession  by  foreclosure.— Teal  ▼.. 
Walker,  111  U.  S.  242,  4  S.  Ot  420.  28  L.  Ed^ 
415. 

If  a  mortgagee,  who  takes  a  merely  con- 
structive possession  of  the  mortgaged  premises^ 
has  not  therein  such  a  valuable  interest  as  war- 
rants a  claim  upon  him  by  the  mortgagor  for 
use  and  occupation,  the  mortgagor  cannot  on 
the  ff round  oi  set-off,  .ask  to  be  relieved  of  his 
liability  for  interest  on  the  debt  secured.— Peugh 
V.  Davis,  113  U.  S.  542,  5  S.  Ot  622,  28  L.  ]&L 
1127. 

Mortgagees  of  a  plantation,  and  the  crop» 
raised  on  it,  who  agree  to  dispose  of  the  crope* 
and  pay  over  any  surplus  remaining  after  sat- 
isfyins:  their  own  claim  to  other  creditors,  who 
are  also  secured  by  a  junior  mortgage  on  tho 
plantation,  are  not  trustees  for  such  other  cred- 
itors, or  answerable  to  them  for  profits  realized 
from  the  plantation  after  buying  it  in  at  a 
mortgage  sale.— New  Orleans  Nat  Banking- 
Ass'n  V.  Le  Breton,  120  U.  S.  765,  7  S.  Ct  772; 
30  L.  Ed.  821. 

If  a  mortgage  provides  that  until  default  the^ 
mortgagor  shall  be  permitted  to  take  the  rents^ 
and  confers  a  power  of  sale  in  case  of  default, 
a  subsequent  conveyance  of  the  property  in 
trust  to  secure  a  debt  with  a  covenant  that  the- 
rents  shall  be  applied  in  payment  of  the  debt* 
gives  a  right  to  rent  accruing  before  sale  under- 
the  mortgage  superior  to  the  claim  of  the  mort- 
gagee, though  on  his  application  a  receiver  has- 
been  appointed,  to  whom  the  rents  have  been 
paid.— Freedman's  Saving  &  Trust  Co.  v.  Shep- 
herd, 127  U.  S.  404,  8  S.  Ct  1250.  32  L.  Ed. 
163, 


Taxes  and  assessments* 

See  36  Cent  Dig.  Mtg.  ||  626-531. 

Taxes  paid  by  a  mortgagee  to  protect  th» 
security  may  be  recovered  from  the  mortgagor. 
— Windett  v.  Union  Mut.  Life  Ins.  Co.,  o€ 
Maine,  144  U.  S.  581,  12  S.  Ct  751.  36  L.  Ed. 
551,  affirming  judgment  (O.  C.)  Union  Mut» 
Life  Ins.  Co.  v.  Windett  36  F.  838. 

^=»201.  Insnranoe. 

See  86  Cent.  Dig.  Mtg.  SS  6S2-6S6, 

No  obligation  to  insure  for  the  benefit  of 
the  mortgagee  rests  upon  tne  purchaser  pf  prop- 
erty subject  to  a  mortgage  which  provides  that 
the  sale  of  the  mort|:aged  premises  shall  operate- 
as  a  satisfaction  ot  the  mortgage  indebtedness 
and  all  the  covenants  therein  contained,  even 
though  an  obligation  to  effect  such  insurance- 
was  imposed  upon  the  mortgagor  by  the  terms 
of  the  mortgage,  and  under  the  state  law  a 
purchaser  of  property  subject  to  a  mortgage 
impliedly  agrees  to  indemnify  the  mortgagor 
against  his  liability  on  the  mortgage.  Judgment 
103  F.  132,  43  0.  C.  A.  114,  56  Lw  R.  A.  710, 
affirmed.— Farmers*  Loan  &  Trust  Co.  v.  Penn 
Plate  Glass  Co.,  22  S.  01.842.  186  U.  S.  434». 
46  L.  Ed.  1234. 

The  avails  of  insurance  on  sugar  and  mo- 
lasses coming  into  the  sugar  house  on  a  sugar 
plantation  as  the  result  of  the  manufacture  or 
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a  crop  Knowing  thereon  when  the  insur^j^ce  was 
effected  innre  to  the  benefit  of  the  mortgagee 
in  a  mortgage  of  the  realty  and  the  fruits  there- 
of if  the  loss  occurred  after  the  execution  of 
the  mortgage,  under  the  Porto  Rico  mortgage 
law  of  1880,  which  subjects  to  a  mortgage  of 
real  property  the  crops  growing  or  harvested 
when  the  mortgage  falls  due,  "but  not  yet  re- 
moved or  warehoused,"  and  the  indemnities 
awarded  or  due  the  owner  of  the  realty  either 
for  the  insurance  or  for  the  crops,  provided  the 
damage  occurred  after  the  creation  of  the  mort- 
gage—Royal Ins.  Co.  V.  Miller,  26  S.  Ct  46, 
199  U.  S.  353,  50  L.  Ed.  226,  followed  Amadeo 
▼.  Northern  Assur.  Co.,  26  S.  Ot  507,  201 
U.  S.  194,  50  L.  Ed.  722. 

^=»212.  Aettoaa  for  poMesalon  of  prop* 
ertsr. 

85  Cent  Dig.  Mtg.  H  48S-4M. 

—  Between   parttes    to    mort- 
8«se  or  tl&eir  priTies. 

Bee  S5  Cent.  Dig.  Mtg.  88  482-491,  1676. 

A  mortgagor  in  possession,  after  default  un- 
der a  mortgage  giving  the  mortgagee  a  right  of 
entry  on  breach  of  the  condition,  is  not  the  mort- 
gagee's tenant,  in  such  sense  as  to  enable  the  lat- 
ter to  maintain  a  summary  action  of  forcible  en- 
try and  detainer,  under  Kev.  St  D.  C.  |  684. 
This  statute  applies  only  in  cases  where  the  con- 
ventional relation  of  landlord  and  tenant  exists, 
or  has  existed,  between  the  parties.— Willis  v. 
Eastern  Trust  &  Banking  Co.,  18  S.  Ot.  847, 
169  U.  a  295,  42  li.  Ed.  752. 

V.  ABUOHMBHT .  OF  MOBTOAOE  OB 

DEBT. 

Nature  of  remedy  to  enforce  agreement  to  as- 
same  debt,  see  Action,  ^=9l7. 

•=9249.  Paymeitt  or  release  of  debt. 
Am  36  C«nt  Dig.  Mtg.  |8  087-677. 

The  release  of  a  deed  of  trust  executed  and 
recorded  by  the  trustee  and  payee  of  the  notes 
secured,  without  the  knowledge  of  the  indorsee 
for  value  in  whose  hands  the  notes  are  outstand- 
ing and  unpaid,  restores  the  legal  title  to  the 
maker  thereof,  and  a  loan  secured  bv  a  second 
deed  of  trust,  made  in  good  faith,  in  reliance 
upon  a  conveyancer's  abstract  of  title,  will  have 
priority.— Williams  v.  Jackson,  107  IT.  S.  478» 
2  S.  Ct  814,  27  L.  Ed.  529. 


TBAH8FEB  OF  PBOPBBTTMOBT. 
GAGED  OB  OF  EQUITT  OF 


limitation  of  action  to  enforce  assumed  debt, 

see  Limitation  of  actions,  ^s>21. 
Bight  of  action  by  purchaser  to  quiet  title,  see 

Quieting  Title,  «s»14. 

^=»272.  Coaaeat  of  mertsasee. 
See  86  Cent  Dig.  Mtg.  |  716. 

Under  an  agreement  between  the  mortagees 
and  mortgagor  that  the  latter  shall  have  'tuII 
right  and  permission  to  sell  the  property  named 
in  the  deeds,  and  make  titles  thereto,  the  pro- 
ceeds of  sale  to  go  to  the  credit"  of  the  mort- 
ggees,  if  the  mortgagor's  vendees  act  in  good 
ith,  inadequacy  of  the  price  paid  by  them  will 
not  warrant  the  court  in  setting  aside  the  sale. 
—Woodward  v.  Jewell,  140  U.  S.  247,  11  S.  Ct 
784.  35  L.  Ed.  478,  reversing  decree  (G.  G.)  25 
P.&9. 

An  agreement  between  the  mortgagees  and 
mortgagor  that  the  latter  shall  have  "full  right 
and  permission  to  sell  the  property  named  in 
the  deeds,  and  make  titles  thereto,  the  proceeds 
of  sale  to  go  to  the  credit"  of  the  mortgagees, 
empowers  the  mortgagor  to  sell  and  transfer  ti- 


tle discharged  of  the  lien  of  the  mortgage,  but 
gives  him  no  right  to  convey  the  land  in  ex- 
change for  a  conveyance  to  him  of  other  land. 
—Id. 

An  agreement  between  mortgagees  and  the 
mortgagor  that  the  latter  may  sell  and  convey 
the  mortgaged  property,  need  not  be  executed 
before  two  witnesses,  under  Code  Ga.  1873,  I 
2690,  requiring  a  deed  to  be  so  executed,  and 
section  2182,  providing  that  the  act  creating 
an  agency  must  be  executed  with  the  same  for- 
mality as  the  law  requires  for  execution  of  the 
act  for  which  the  agency  is  created,  since  the 
mortgage,  under  section  1954,  being  only  secu- 
rity for  a  debt,  and  not  passing  the  title,  the 
agreement  was  a  mere  permission  for  the  mort- 
gagor to  convey  land  of  his  own. — ^Id. 

^=s>274.  Title  and  risHts  of  varohaaer  ia 
'  seaeraL 

See  S6  Cent'  Dig.  Mtg.  K  71S-724,  728. 

The  purchasers  from  the  mortgagor  at  a 
sale  under  an  agreement  between  the  mort- 
gagees and  mortgagor  that  the  latter  shall  have 
^'fuU  ri^ht  and  permission  to  sell  the  property 
named  ^n  the  deeds,  and  make  titles  thereto, 
the  prooe<H)8  of  sale  to  go  to  the  credit*'  of  the 
mortgagees,  ^re  not  bound  to  see  that  the  pur- 
chase mo*^er  la  applied  to  the  credit  of  the  mort- 
gagees.—Woodward  V.  Jewell,  140  U.  S.  247,  11 
S.  Gt.  784,  35  L.  Ed.  478,  reversing  decree  (G. 
G.)  25  F.  689. 

The  appointment  of  the  purchaser  of  mort- 
gaged lands  as  public  administrator  while  there 
was  pending  in  the  name  of  his  predecessor  in 
office  a  suit  to  collect  the  mortgage  notes,  in 
which  such  purchaser  was  cited  as  a  defendant,' 
and  the  subsequent  dismissal  of  the  suit  during 
his  incumbency,  though  sufficient  to  warrant  a 
suspicion  of  an  intent  to  defeat  the  mortgage 
and  notes,  are  yet,  standing  alone,  not  suffi- 
cient to  justify  upsetting  the  possession  of  a 
bona  fide  purchaser,  when  it  has  existed  for  12 
years  before  the  filing  of  the  bill.— Pickett  v. 
Foster,  149  U.  S.  505,  13  S.  Gt  998.  37  L.  Ed. 
829. 

Purchasers  of  the  equity  of  redemption 
from  the  grantor  in  a  deed  of  trust,  with 
knowledge  that  such  deed  covered  the  described 
property  "with  all  and  singular  the  improve- 
ments, ways,  easements,  rights,  i)rivilege8,  and 
appurtenances  to  the  same  belonging  or  in  any- 
wise appertaining^"  and  that  the  grantor  had 
so  erected  a  building  thereon  that  an  easement 
upon  adjacent  property  owned  by  him  was  nec- 
essary to  its  use  and  enjoyment,  and  that  he 
had  attempted  to  obtain  this  easement  by  re- 
lease from  another  deed  of  trust  covering  such 
adjacent  property,  have  no  better  standing  than 
their  grantor  to  claim  that  such  easement  di^ 
not  pass  under  the  deed.  Appeal  22  App.  D. 
G.  4^2,  dismissed,  and  decree  24  App.  D.  U.  55, 
modified.— Warner  v.  Grayson,  26  S.  Gt  240, 
200  U.  S.  257,  50  L.  Ed.  470. 

^=s>278.  Coaveyaace  aader  or  salijeet  to 
Biortgase. 

See  »  Cent  Dig.  Mtg.  8|  729-786. 

The  successful  opposition,  by  the  owner  .of 
the  equity  of  redemption  in  mortgaged  prop- 
erty, to  Uie  appointment  of  a  receiver  on  the 
ground  that  the  mortgage  was  not  good  securi- 
ty for  the  debt,  does  not  make  such  owner  a  re- 
ceiver, for  the  benefit  of  the  holders-  of  the 
bonds  secured  thereby,  of  the  insurance  money 
collected  on  policies  taken  out  by  such  owner 
on  its  own  interest,  where  there  was  no  con- 
tractual obligation  which  bound  it  to  effect  in- 
surance covering  the  interest  of  such  bondhold- 
ers, and  the  trustee  in  the  mortgage  might  it- 
self have  taken  out  such  insurance  and  com- 
pelled reimbursement  for  the  premiums  >advanc- 
ed.    Judgment  108  P.  182,  43  G.  G.  A.  114,  56 
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Ii.  R.  A.  710,  affirmed.— Farmen'  Loan  &  Trnst 
Go.  y.  Penn  Pfate  Glass  Co..  22  S.  Gt  842,  186 
U.  S.  484,  46  Lu  Ed.  1234. 

^s>279.   Asmmption    of   movtSABO    doM 
by  pnroluiaor  or  grantoo. 
8m  8S  Cent.  Dig.  Mtg.  H  717.  787-761. 


—  Im  senovAl. 
866  85  Cent  pic  Mtg.  |8  787,  740-750,  TFT-TW. 

The  partial  payment  of  a  mortgage  debt  by 
a  grantee  to  whom  the  land  had  been  conveyed 
under  a  deed  reciting  that  the  debt  was  assumed 
by  the  grantee  to  the  mortgagee,  does  not  create 
a  contract  between  them  that  he  will  pay  the 
bahince.--Willard  v.  Wood,  135  U.  S.  309,  10 
S.  Gt.  831,  34  Ii.  Ed.  210,  affirming  CD.  GJ  4 
Mackey,  538. 

^=»282.  PemosAl  Uabillty. 

See  85  Cent.  Dig.  Mtg.  ||  740,  741,  748,  751-756;    44 
Cent  Dig.  Subrog.  |  86. 

Certain  lots  were  conveyed  to  defendant 
^'subject,  however,  to  certain  incnmbrances  now 
resting  thereon,  payment  of  which  is  assumed 
by  said  party  of  the  second  part."  Held  that, 
though  the  vendee  had  no  Knowledge  of  the 
conveyance  at  the  time  of  its  execution,  he 
could  not,  after  accepting  the  rents,  and  selling 
and  conveying  the  lots  subseiquent  to  his  knowl- 
edge of  the  contents  of  the  conveyance,  repudi- 
ate his  liability  to  his  grantor  for  a  breach  of 
the  aneement.— Keller  v.  Ashford,  133  U.  S. 
610,  10  S.  Gt  494,  33  L.  Ed.  667. 

By  the  law  of  Illinois,  where  a  grantee,  un- 
der the  terms  of  an  absolute  conveyance  from 
a  mortgagor  of  land,  assumes  payment  of  the 
mortgage  debt  with  the  knowledge  and  assent  of 
the  mortgagee,  he  becomes  the  principal  debtor, 
and  the  mortgagor  only  a  surety,  and  the  ex- 
tension of  time  of  payment  to  such  grantee, 
without  the  knowledge  or  assent  of  the  mortgag- 
or, will  discharge  him  from  all  personal  liabili- 
ty.—Union  Mut  Life  Ins.  Go.  v.  Hanford,  143 
U.  S.  187, 12  S.  Gt  437,  36  L.  Ed.  118. 

^:»283«  — —  XdaMJitj    of    purohaaer    or 
mrmnt—    as    principal    and    of 
mortsasor  as  snroty. 
See  85  Cent  Dig.  Mtg.  H  766-758. 

Where  a  deed  to  real  estate  recites  that  It 
is  subject  to  a  certain  deed  of  trust,  and  there 
is  an  understanding  between  the  vendor  and 
vendee  that  the  latter  should  pay  the  debt,  the 
liability  of  the  vendor  is  not  thereby  converted 
into  that  of  a  surety  without  the  assent  of  the 
creditor,  and  will  not  be  released  by  extensions 
granted  by  the  latter  to  the  vendee. — Shepherd 
V.  May,  116  U.  S.  505,  6  S.  Gt  119,  29  L.  Ed. 
456. 

^s>286«  Transfer    of    part    of    property 
mortci^Kod. 
See  85  Cent  Dig.  Mtg.  88  782-789.  791-805. 


— *-  Sniijeetion  to  nLortsaco  iai 
inTorso   order  of   alieaaaon* 
See  85  Cent  Dig.  Mtg.  ||  791-806. 

Voluntary  partition  of  property  covered  by 
an  indivisible  mortgage,  and  a  subsequent  mort- 
gage of  one  part  thereof,  do  not  prevent  en- 
forcement of  the  first  mortgage  against  that 
part,  nor  can  the  holder  of  the  junior  mortgage 
complain  thereof.— Groves  v.  SentelL  153  if.  S. 
465,  14  S.  Gt  898,  38  Ii.  Ed.  785. 

Under  a  mortgage  not  stipulating  against 
indivisibility,  as  authorized  under  Rev.  Giv. 
Gode  La.  art.  3282,  declaring* that  a  mortgage 
"is  in  its  nature  indivisible,"  the  whole  debt  la 
payable  out  of  the  whole  property,  even  though 
the  debt  be  joint,  and  therefore  divisible,  at 
least  where  the  consideration  was  the  price  of 
movable  property  which  became  by  the  purchase 
indivisibly   incorporated    with    the   land    mort- 

faged,  and  where  the  mortgage  remains  in  the 
ands  of  the  original  holder.— Id, 


^»292«  Aotions  hj  or  asainst  pvroluui* 
ors  or  crantoes. 
See  86  Cent  Dig.  Mtg.  8|  768-771.  790. 

Where  a  mortgagor  conveys  land  subject  to 
the  mortgage,  which  his  grantee  assumes,  and 
agrees  to  pay,  the  mortgagee  cannot  maintain 
an  action  at  law  therefor  against  the  grantee; 
there  being  no  privity  of  contract  between  them. 
--Keller  v.  Ashford,  133  U.  S.  610,  10  S.  Gt. 
494,  33  L.  Ed.  667. 

The  mortgagee  may,  however,  avail  himself 
of  the  right  of  the  mortgagor  in  a  suit  at  equi- 
tv  against  the  mintee  to  enforce  payment  of 
the  mortgage  debt— Id. 

An  action  at  law  by  a  mortgagee  to  recover 
the  mortgage  debt  from  the  grantee  of  the  mort- 
gagor, by  deed  signed  and  sealed  by  the  grant- 
or only,  reciting  that  the  conveyance  was  *'sub- 
ject  to  the  mcMrtgage,"  and  that  the  nrantee  "as- 
sumes and  agrees  to  pay,  satisfy,  and  discharge" 
the  mortgage  debt,  cannot  be  maintained  in  the 
District  of  Golumbia.  The  mortgagee's  only 
remedy  against  the  grantee  is  by  bOl  in  equity. 
— Willard  v.  Wood,  135  U.  S.  309.  10  S.  Gt 
831,  34  L.  Ed.  210,  affirming  (D.  G.)  4  Mackey, 
538. 

It  makes  no  difference  that  under  the  laws 
of  New  York,  where  the  land  is  situated  and 
the  mortgage  and  deed  were  executed,  such  ac- 
tion would  lie,  as  the  form  of  the  remedy  ia 
governed  by  the  lex  fori,— Id. 

^=>293«  Aoqnisition  of  property  hj  mort- 
Sagoe. 
See  86  Cent  Dig.  Mtg.  ||  806-886. 


*—  Merger  and  oxtiagiilslunoat 
of  debt. 

See  85  Cent  Dig.  Mtg.  §8  815.  817-8SL 

Where  a  distillery  Is  placed  on  mortgaged 
land  with  the  mortgagor's  knowledge  and  con- 
sent, in  violation  of  the  internal  revenue  law,  it 
T rates  as  a  statutory  conveyance  to  the  Unit- 
States  of  the  mortgagors  title;  and  the 
mortgagor's  subsequent  deed  of  the  land  to  the 
mortgagee  passes  no  title  as  against  the  inter- 
vening right  of  the  United  States,  nor  does  it 
have  the  effect  of  merging  the  mortgage  and  the 
equity  of  redemption  in  one  estate.— United 
Stotes  V.  StoweU,  133  U.  S.  1,  10  S.  Gt  244, 
33  L*.  Bd.  555. 


VU.  PATMEHT    OB    PEBFOBMAHCB 

OF  OONBITIOH,  REUBASE, 

AMD   8ATI8FA0TIOH. 

Payment  to  heir,  see  Descent  and  Distribution, 
71. 


^s»298.  Payment  of  debt. 

See  86   Cent    Dig.    Mtg.    If   8W-854.   884.    911;     » 
Cent  Dig.  Paymt  |  11. 

A  mortgage  having  been  executed  by  a  fath- 
er and  his  two  daughters  upon  property  owned 
jointly  by  them,  and  a  policy  of  insurance  on 
said  property  assigned  to  the  mortgagee  as  col- 
lateral security  for  the  mortgage  loan,  if,  after 
destruction  of  the  premises  oy  fire,  the  mort- 
gagee places  in  the  hands  of  the  father,  upon 
his  sole  application,  the  money  paid  on  the 
policy  by  the  insurance  company,  for  the  pur- 
pose of  rebuilding  the  proper^  destroyed,  which 
money  is  thereafter  not  applied  by  the  father 
to  that  purpose,  the  daughters  are  not  commit- 
ted by  his  neglect,  and,  upon  foreclosure  of  the 
mortgage,  are  to  be  credited  with  the  money 

faid   upon  the  policy.— Gonnecticut  Mut   Life 
ns.  Go.  y.  Scammon,  117  U.  S.  ^4,  6  8.  Gt 
889,  29  L.  Ed.  1007. 

^s»300.  Tender. 

See  85  Cent   Dig.  Mtg.  H  876-888;    1  Cent  Dig. 
AbAte.  ft  R.  I  144.  .  *^ 
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After  def avli. 
8m  S5  Cent  Dig.  Mtg.  ||  882.  888,  886-888. 

After  judgment  of  foredoflure,  an  injunc- 
tion restraining  the  sale  was  granted  at  the  in- 
stance of  the  assignee  of  the  equity  of  redemp- 
tion, bnt  was  subsequently  dissolved,  and  the 
mortgagee  authorized  to  proceed,  unless  the  debt 
was  paid  before  a  certain  day.  No  payment  or 
tender  was  made.  Held  that,  after  the  date 
named,  the  mortgagee  was  under  no  obligation 
to  accept  a  tender  from  a  person  other  than  the 
party  obliged  to  pay  the  debt,  and  so,  in  effect, 
to  assign  the  mortnige  and  judgment,  and  not 
to  extinguish  it— Gibson  v.  Lyon,  115  U.  S. 
439,  6  8.  Gt  129,  29  U  Bd.  440. 

^=»300.  Belease  in  seneraL 

See  85  Cent  Dig.  Mtg.  ||  864,  870,  899,  900.  902-906. 
907-912. 

A.  and  B.  jointly  loaned  $5,000,  taking  as 
security  a  mortgage  to  A.  alone.  A.  died  and 
appointed  B.  his  executor,  but  the  latter  failed 
to  qualify  as  sudi.  For  a  valid  consideration 
he  executed  the  following  release:  **I  hereby 
release  from  any  uid  all  Uen  by  reason  of  this 
mortgage  the  following*'  (describing  the  prem- 
ises). "Witness  my  hand  and  seal  as  such  ex- 
ecutor." Eeldf  that  though  the  legal  title  to 
the  bond  and  mortgage  was  in  B.  as  executor, 
and,  he  having  failed  to  qualify,  his  act  in  that 
capacity  was  void,  yet  the  legal  title  to  the  debt 
was  in  him  as  surviving  joint  creditor,  with 
authority  to  control  its  collection,  and  there- 
fore the  release  was  valid  as  being  ihade  by  him 
as  such  creditor  notwithstanding  the  words  "as 
executor."— Wall  v.  Bissell,  125  U.  S.  382,  8  S. 
Ct  979,  81  L.  Ed.  772. 

^s»816.  Reinstatement  of  movtsi^KO* 
See  86  Cent  Dig.  Mtg.  »  949-964. 

A  purchaser  of  lands  from  the  government, 
being  indebted  to  his  two  brothers,  caused  the 
patents  to  be  issued  in  their  names.  After  pay- 
ing the  debt;  he  caused  them  to  convey  the  le- 
gal title  to  a  third  brother,  in  order  that  the 
latter  might  mortgage  it  to  secure  notes  given 
by  him,  which  was  done.  After  maturity  of 
these  fiotes  a  for^osure  suit  was  commenced, 
but  the  mortgagor  and  mortgagee  effected  a  set- 
tlement by  which  the  notes  were  surrendered, 
and  notes  of  other  parties  secured  by  convey- 
ances of  other  lands  accepted  in  their  stead. 
The  salt  was  then  dismisseid,  but  the  mortgage 
was  not  formally  canceled.  The  brother  who 
originally  purchased  the  lands  remained  in  pos- 
session all  the  time,  which  fact  was  known  to 
the  mortgagee.  Held  that,  as  the  mortgagor 
held  only  uie  naked  legal  title,  a  subsequent 
agreement  by  him  to  rescind  the  settlement 
could  not  operate  to  again  set  up  the  lien  of  the 
mortgage,  as  against  this  brother  and  subse- 
quent purchasers  from  him. — McLean  v.  Clapp, 
141  U.  S.  429,  12  S.  Ct  29,  35  K  Ed.  804. 

▼Xn.  FOBEOIiOSUBE  BT  EKTBT, 
P088ES8IOH.  AND  KOTIOE. 

[No  paragraphs  or  references  in  this  Digest    But 
see  86  Cent  Dig.  Mtg.  |f  968-1011.] 

nL  F0RECI.08IJRE  BT  EXERGUE  OF 
POWEB  OF  8AI.E. 

•=9333.  Poirer  as  antkovlty  for  sale  in 


First  Nat  Bank  of  Butte,  156  U.  S.  470,  16 
S.  Ct  440,  39  L.  Ed.  497,  affirming  judgment 
First  Nat  Bank  of  Butte  v.  Bell  SUver  &  Cop- 
per Min.  Ca,  8  Mont  82,  19  P.  403. 

«s>335.  Blsht  to  f  oreoloso. 

See  95  Cent  Dig.  Mtg.  ||  1019-1029. 

Under  a  deed  of  trust  to  secure  one  prinei- 
pal  note  and  a  series  of  interest  notes,  provid- 
ing for  a  sale  by  the  trustees  "upon  default  in 
the  payment  of  said  notes,  or  any  installment 
of  interest  thereon,"  the  fftilure  to  pay  the  first 
interest  note  at  maturity  constitutes  a  default 
Justifying  the  sale.  Decree  5  App.  D.  C.  375, 
affirmed.— Wheeler  v.  McBlair,  19  &  Ct  882^ 
172  U.  S.  643,  43  L.  Ed.  11& 

«s>352.  Hotioe  of  sale. 

See  85  Cent  Dig.  Mtg.  H  1060-1009. 


See  36  Cent  Dig.  Mtg.  |  1019. 

A  power  of  sale  in  an  instrument  given  to 
secure  a  debt  is  not  prohibited  by  Comp.  St 
Mont  I  371,  declaring  that  a  mortgage  of  real- 
ty shall  not  be  deemea  a  conveyance,  whatever 
its  terms,  so  as  to  enable  the  owner-  of  the 
mortgage  to  recover  possession  without  fore- 
closure and  sale,  and  title  passes  by  a  sale 
thereunder.— Bell  Silver  &  Copper  Min.  Co.  v. 


—  Form  and  roqnisitoa. 

See  86  Cent  Dig.  Mtg.  88  1061-^068.  1068.  1009. 

A  notice  of  foreclosure  sale  which  identifies 
the  mortgage  by/ date  and  parties,  and  accurate- 
ly describes  the  time  and  place  of  its  record,  is 
not  rendered  invalid  by  having  the  date  of  the 
mortgage  given  once  correctly,  and  once  incor- 
rectly, since  it  furnishes  the  means  for  its  own 
correction ;  nor  is  a  notice,  if  published  for  the 
proper  time,  and  giving  the  proper  time  and 
place  of  sale,  invalidated  by  an  error  of  date.— 
Bacon  v.  Northwestern  Mut  Life  Ins.  Co.,  131 
U.  S.  258,  9  S.  Ct  787,  33  L.  Ed.  128. 

In  a  notice  of  foreclosure  by  advertisement 
as  published  the  mortgagee's  name  was  spelt 
incorrectly  in  several  of  the  insertions.  Hie 
day  when  and  the  book  in  which  the  mortgage 
was  recorded  were  correctly  given,  as  also  the 
sum  due  thereon,  and  the  date  of  sale.  Held, 
that  the  defect  was  not  sufficient  to  defeat  the 
title  acquired  at  the  sale.- Id. 

Title  to  land  through  a  sale  under  a  power 
in  a  mortgage  cannot  be  objected  to  because  of 
an  insufficient  description  in  the  notice  of  sale 
of  personalty  included  in  the  mortgage,  the  de- 
scription of  the  land  having  been  sufficient — 
Bell  Silver  &  Copper  Min.  Co.  v.  First  Nat. 
Bank  of  Butte,  156  U.  S.  470,  15  S.  Ct  440» 
39  L.  Ed.  497,  affirming  judgment  First  Nat. 
Bank  of  Butte  v.  Bell  Silver  &  Copper  Min. 
Co.,  8  Mont  32,  19  P.  403. 


-*—  Publication   or    other    oon«- 
stmotiTo  notiee. 

See  85  Cent  Dig.  Mtg.  88  1063-1067. 

Under  the  provision  in  a  mortgage  for  "80 
days'  notice  of  *  *  *  sale,  by  publishing  the 
same  once  a  week  for  three  weeks  successively." 
the  last  publication  need  not  precede  the  sale- 
30  days.    It  is  enough  that  the  first  publication- 

S recedes  it  such  time.— Bell  Silver  &  Copper 
[in.  Co.  V.  First  Nat  Bank  of  Butte,  156  U» 
S.  470,  15  S.  Ct  440,  39  L.  Ed.. 497,  affirming 
judgment  First  Nat.  Bank  of  Butte  v.  Bell  Sil- 
ver &  Copper  Min.  Co.,  8  Mont  32,  19  P.  403. 

^s»360.  Ezoention  of  power  and  oondnol 
of  sale  in  seneral. 
See  96  Cent  Dig.  Mtg.  98  1076-1077. 

Where,  on  the  foreclosure  of  a  deed  of  trusty 
both  the  trustees  therein  joined  in  the  notice 
of  sale,  and  united  in  the  deed  to  the  purchaser, 
the  absence  of  one  of  them  from  the  sale  was 
not  of  itself,  without  any  showing  of  unfair- 
ness, a  sufficient  reason  for  setting  it  aside. — 
Smith  V.  Black,  115  U.  S.  308,  6  S.  Ct  50.  29 
L.  Ed.  398. 


^S9361.  Tenns   and   conditions   of   sale*. 

See  86  Cent  Dig.  Mtg.  98  1078,  1079. 

Where  the  purchaser  at  a  sale  under  a  deed 
of  trust,  who  was  the  holder  of  the  note  secuied. 
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settled  with  one  of  the  troatees  at  the  time  of 
the  delivery  of  the  deed  on  a  cash  basis,  though 
the  terms  of  sale  provided  for  a  credit,  by  en- 
tering  a  credit  on  the  note  of  the  net  proceeds 
of  the  sale,  leaving  a  balance  due,  no  right  of 
the  debtor  is  infringed,  and  the  sale  is  not  in- 
validated thereby.— Smith  v.  Black,  115  U.  S. 
308,  6  S.  Gt.  50,  29  L.  Ed.  39a 


Persons  wl&ii  may  pvroluuie. 
See  85  C«nt.  Dig.  Mtg.  f  |  1080-1084. 

A  creditor  whose  claim  is  secured  bjr  a  deed 
of  trust  is  not  disqualified  from  purchasing  at  a 
foreclosure  sale  thereunder  because,  being  a 
lawyer,  he  has  consulted  wit^  one  of  toe  trustees 
fixing  the  terms  of  the  sale,  himself  wrote  the 
notice,  and  took  it  to  the  other  trustee  to  sign, 
in  the  absence  of  any  showing  of  fraud  or  effort 
to  keeK>  bidders  away;  but  where,  on  the  con- 
trary, it  appeared  that  he  waited  nearly  eight 
months  after  the  debt  was  due  for  the  debtor  to 
make  efforts  to  sell  the  land  at  private  sale,  or  to 
raise  money  at  a  higher  rate  of  interest  to  pay' 
the  debt— Smith  v.  Black,  115  U.  S.  306*  6  S. 
OL  50.  29  L.  Ed.  898. 

B.  deposited  with  defendant  bank,  as  collat- 
eral for  a  loan,  certain  bonds  secured  by  deed  of 
trust  executed  by  B.  to  a  trustee,  with  power  of 
sale.  The  loan  not  having  been  paid  when  due, 
the  trustee,  at  the  request  of  defendant  and  oth- 
ers who  then  held  the  bonds,  sold  the  real  estate 
in  strict  pursuance  of  the  terms  of  the  deed,  and 
D.,  acting  as  agent  of  defendant  and  the  others, 
purchased.  D.  subsequently  conveyed  a  portion 
of  the  property  to  defendant,  and  the  trustee  in- 
dorsed as  a  credit  on  the  bonds  of  D.,  which  de- 
fendant held,  its  proportionate  share  of  the  bid, 
which  credit,  as  to  the  portion  so  conveyed,  wall 
the  only  payment  made  under  the  purchase, 
Held^  that  defendant  did  not  stand  in  any  trust 
relation  as  to  the  real  estate,  but  as  a  mere 
creditor  had  a  perfect  right  to  bid  at  the  sale, 
and  was  not  liable  to  account  to  D.,  or  his  as- 
signees, for  the  proceeds  of  a  subsequent  sale 
bv  it  of  the  portion  conveyed  to  it  by  D.-* 
Easton  T.  German-American  Bank,  127  U.  S. 
532,  8  S.  Ot  1297,  32  L.  Ed.  210. 

Vvbere  a  decree,  made  at  the  instance  of 
plaintiff,  appointing  a  trustee  in  olace  of  trua- 
tees  named  in  deeds  of  trust  securing  debts  due 

{>laintiff,  was  void,  plaintiff,  by  purchasing  the 
and  at  a  sale  by  the  trustee  appointed  therebv, 
acquired  no.  title  constituting  a  cloud  on  the  title 
of  the  grantor,  and  the  dismissal  of  a  bill  by  the 
latter  to  cancel  the  sale  and  the  deed  executed 
thereunder  does  not  establish  any  title  in  plain- 
tiff, so  as  to  estop  him,  on  the  ground  that  he 
asserts  the  legal  title  in  himself,  to  maintain  a 
subsequent  suit  to  foreclose,  where  he  alleges 
that  he  brings  it  in  order  to  obtain  an  undisput- 
ed title  by  foreclosure.— Shepherd  v.  Pepper,  133 
U.  S.  626, 10  S.  Ct  438,  33  I*  Ed.  706. 

«s»983.  Bids. 

See  86  Cent  Dig.   Mtg.  ||  1085-1067. 

When  property  sold  under  a  truat  deed  to 
secure  a  debt^  brings  more  than  its  appraised 
valneu  the  mere  fact  that  five  persons  testify 
that  it  "was  worth"  50  per  cent,  more  than  the 
price  realized  is  insufficient  to  show  want  of 
good  faith  in  the  transaction.— Cross  v.  Allen, 
141  U.  S.  528,  12  S.  Ct.  67,  35  Ia  Ed.  843,  af- 
firming decree  (C.  O.)  Allen  v.  CDonald,  28  F. 
346. 

^=s>376.  Proceeds  and  surplus* 

See  86  Cent  Dig.  Mtg.  f|  1126-1138. 

Where  a  trust  deed  contains  a  covenant  by 
the  grantor  to  pa;^  all  taxes  on  the  property,  and 
a  provision  that  in  case  of  sale  the  trustee  may, 
out  of  the  proceeds,  pay  all  money  advanced 
for  taxes,  the  trustee  may,  out  of  such  proceeds, 
redeem  the  land  from  tax  sales.— Gormley  v. 
Bunyan»  138  U.  S.  623,  U  S.  Ct  453,  34  L.  Ed. 
1086. 


^=»379.  Wrosigful  foreelorare. 

See  85  Cent.  Dig.  Mtg.  ||  1141-1143. 

The  mortgagor  having  neither  paid,  nor  of- 
fered to  pay,  the  installments  of  the  debt  as 
they  became  due,  and  having  allowed  the  prop* 
erty  to  be  sold  under  the  power,  and  possession 
to  DC  given  under  the  deed,  is  estopped,  after 
the  lapse  of  13  years,  when  the  proi^erty  has 
greatly  increased  in  value,  to  set  up  irregular- 
ities in  the  foreclosure  proceedings,  based  on 
rights  under  the  stipulation.^Bacon  v.  North* 
western  Mut  life  Ins.  Co.,  131  U.  S.  258,  9 
S.  Ct.  787,  33  L.  Ed.  128. 

Z.  FOREOIiOBUBE  BT  ACTION. 

Dismissal  of  action,  see  Dismissal  and  Noii« 

suit,  ^s>60. 
Due  process  of  law,  see  Constitutional  Law. 

<§ss>300. 
Effect  of  discharge  in  bankruptcy  on  pending 

suit,  see  Bankruptcy,  ^s»364. 
Mortgages   by   corporations,   see   Corporations, 


Mortgages  by  railroad  companies,  see  Railroads* 
«=»18a-202. 

(A)  NATURE   AND    FORM   OF   REMEDY. 

^s»380.  Katuve  in  generaL 

See  85  Cent  Dig.  Mtg.  |f  1144,  1145,  U64. 

A  gratuitous  donee,  who  is  not  in  possession, 
and  has  accepted  the  donation  of  land  from  a 
person  who  bought  it  on  credit,  the  land  being 
still  subject  to  the  judgment  under  which  it  waa 
sold,  and  liable  to  an  execution  either  on  such 
judgment  or  on  the  bond  given  for  the  purchaaa 
mone^  is  not  entitled  to  the  delay  and  formali- 
ties of  the  hypothecary  action.— Evans  v.  Pike. 
118  U.  S.  241,  6  S.  Ct.  1090,  30  L.  Ed.  234. 

Under  the  Louisiana  law,  after  liquidation 
of  a  claim  under  a  mortgage  to  cover  future  ad* 
vances,  by  acknowledgment,  made  by  the  debt- 
or before  a  notary  public,  the  mortgagee  is  in 
the  same  position  as  if  the  sum  acknowledged 
to  be  due  had  been  inserted  in  the  mortgage 
originally,  and  can  proceed  by  executory  pro* 
cess:  and  if  judgment  is  confessed  by  the  debtor 
at  the  same  time  as  acknowledgment  made  by 
him,  such  confession  of  judgment  is  to  be  treated 
as  surplusage,  and  not  considered  to  be  the  baida 
of  a  sale  afterwards  made  by  the  mortgagee  so 
as  to  postpone  him  to  junior  mortgagees  whose 
mortgages  antedated  the  judgment. — ^New  Or- 
leans Nat  Banking  Assn.  v.  Le  Breton,  120 
U.  S.  765,  7  S.  Ct.  772,  30  U  Ed.  821. 

(B)  RIGHT  TO  FORECLOSE  AND 
DEFENSES. ' 

^S9392«  Bfainrity  of  dolit  seoared. 

See  86  Cent.  Dig.  Mtg.  |  1168. 

Where  there  is  no  provision,  either  in  a 
bond  or  in  the  mortgage  by  which  it  is  secured, 
or  elsewhere,  that  the  bond  shall  become  due,  or 
may  be  declared  due,  on  the  happening  of  some 
event  prior  to  the  date  of  maturity,  it  is  error 
to  decree  the  unpaid  balance  of  the  bond  to  be 
due  when  in  fact  it  has  not  matured,  though 
the  mortgaged  property  has  been  sold  on  fore- 
closure, and  the  proceeds  applied  to  the  pay- 
ment of  the  interest  and  principal,  on  default  of 
interest,  as  provided  by  the  mortgage.— Ohio 
Cent  K.  Co.  V.  Central  Trust  Co.,  133  U.  S. 
83,  10  S.  Ct  235,  33  L.  Ed.  561. 

^s»394.  Defaalt  in  payment* 

See  36  Cent  Dig.  Mtg.  88  1160-1166. 


— —  Installments* 

See  36  Cent  Dig.  Mtg.  8  U68. 

A  mortgage  to  secure  a  sum  payable  In 
five  annual  installments  stipulated  ^  that  the 
mortgagor  might  pay  any  sum  due,  not  exceed* 
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ing  $1,000,  at  any  time  before  the  last  install- 
ment became  due,  by  a  bond.  EM,  that  the 
Etipalation  did  not  prevent  the  installments 
from  falling  dae  at  the  times  stated,  nor  pre* 
vent  a  sale  to  satisfy  them  when  due  under  the 
power  in  the  mortgage. — Bacon  v.  Northwestern 
Mut  Life  Ins.  Co.,  131  U.  S.  258,  9  S.  Ct  787, 
33  L.  Ed.  128. 

^s»415.  Defeases. 
S«6  S5  Cent.  Dig.  Mtg.  ||  1210-ltt4. 

Where,  in  a  suit  to  foreclose  a  mortgage  giv- 
en to  secure  railroad  bonds,  the  mortgagor  ad- 
mits that  .it  has  made  default  in  the  payment 
of  the  bonds,  a  new  party,  which  was  admitted 
on  condition  that  it  would  adopt  the  mortga- 
gor's answer  as  its  own,  cannot  object  that  the 
suit  was  prematurely  brought  because  there 
was,  as  yet.  no  default  in  the  payment  of  the 
prindpaL— Wade  v.  Chicago,  S.  &  St.  L.  Ry. 
To.,  149  U.  S.  327,  13  S.  Ct  892,  37  L.  Ed. 
755. 

Jurisdiction  to  decree  foreclosure  and  sale 
DDder  a  mortgage  and  to  enter  a  deficiency  judg- 
ment is  not  defeated  because  of  the  inability  to 
join  all  the  parties  and  to  sell  all  the  land,  due 
to  a  conveyance  of  a  part  of  the  mortmiged 
property  to  the  territory  of  Hawaii,  which  in- 
sists open  its  immunity  from  suit— Kawanana- 
koa  V.  Polyblank.  27  S.  Ct  5^,  205  U.  S. 
349,  51  li.  Ed.  834. 

•=»417.  Persons  entitled  to  foreelose. 

8«r«  C«it  Dig.  Mtg.  II  im-lt3«. 

The  maker  of  a  note  executed,  to  an  ac- 
commodation indorser,  before  delivery,  a  mort- 
gage of  real  estate  to  indemnify  him,  with  a 
power  of  sale.  The  mortgagor  falling  to  pay  the 
note  at  maturity,  the  mortgagee  paid  the 
amount,  and  entered  it  on  his  books  in  general 
account  against  the  mortgagor,  and  the  payee 
indorsed  the  note  as  paid,  and  delivered  it  to 
the  mortgagee,  who  afterwards  assigned  to  a 
third  person.  Held,  that  the  assignee  might 
maintain  a  bill  against  the  mortgagor  f6r  fore- 
closure, and  for  payment  by  the  mortgagor  per- 
sonally of  so  much  of  the  note  as  the  proceeds 
of  sale  should  be  insufBcient  to  satisfy.— Bendey 
V.  Townaend,  109  U.  S.  665,  3  S.  Ct  482,  27 
L.  Bd.  1065. 

A  bill  to  foreclose  a  mortgage,  giten  to  se- 
cnre  the  payment  of  negotiable  notes  to  their 
holder,  is  properly  dismissed  where  it  appears 
that  plaintifF  did  not  acquire  any  title  to  the 
notes  as  owner,  or  as  holding  them  as  security 
for  debts  owing  him  by  the  mortgagor,  bat  that 
he  received  them  from  the  mortgagor,  as  agent, 
to  raise  money  for  the  maker,  and,  aiter  failure 
to  do  so,  retained  them  without  the  consent  of 
the  mortgagor,— Weaver  v.  Field,  114  U.  S.  244, 
5  S.  Ct.  844,  29  L.  Ed.  143. 

A  bill  in  equi^  sought  to  foreclose  defend- 
ant's equity  of  redenm)tion  in  property  covered 
by  deeos  of  trust,  executed  to  five  different  sets 
of  trustees,  plaintiff  being  beneficiary  in  all. 
Some  deeds  covered  only  one  lot;  others  two 
or  more;  one  covered  all.  All  the  trustees  were 
made  defendants,  and  the  bill  was  taken  as  con- 
fessed as  to  them.  The  bill  set  forth  judgments 
and  mechanics'  liens  held  by  parties  who  were 
made  defendants,  none  of  the  mechanics'  liens 
covering  the  whole  property :  and  purchases  of 
lots  from  the  defendant  Heid,  that  plaintiff 
had  ft  right  to  maintain  the  suit;  the  objection 
that  the  legal  title  is  vested  in  the  trustees  with 
power  to  sell,  and  that  they  must  enforce  the 
trust,  being  overcome  by  the  fact  that  the  bill 
is  confessed  as  to  them  alL  that  defendant  is 
not   prejudiced,   and   that   the   case  is   one   of 

aaitable   cognisance.— Grant   v.   Phoenix   Mut. 
fe  Ins.  Co.,  121  U.  S.  105,  7  S.  Ct  841,  30  L. 
Bd.  906. 


(Q  JURISDICTION  AND  VENUE. 

Ancillary  jurisdiction,   see  Courts,   ^=»2Q4, 
Jurisdiction  of  federal  court,  see  Courts, 

311. 

Removal  of  cause  to  federal  court,  see  Re- 
moval of  Causes,  ^=958. 

^=»420.  Jnxisdtotion   of   subieot-matter. 

See  35  Cent  Dig.  Mtg.  f  8  1247-125S. 

Under  Act  Ky.  Dec.  19,  1795  <1  Litt.  Laws, 
p.  296),  establishing  district  courts,  and  provid- 
ing that  they  shall  have  jurisdiction  over  per- 
sons and  in  all  cases,  matters,  and  things  at 
common  law,  or  in  chancery,  within  their  dis- 
tricts, with  some  minor  exceptions,  confers  ju- 
risdiction over  the  foreclosure  of  mortgages  of 
real  estate  situated  within  the  limits  of  its  ju- 
risdiction.—Applegate  V.  Lexington  &  Carter 
County  Min.  Co.,  117  U.  S.  255,  6  S.  Ct  742. 
29  L.  Ed.  892. 

(D)  LIMITATIONS  AND  LACHES. 

Acknowledgment  of  debt  barred  by  limitations, 
see  Limitation  of  Actions,  ^3»143. 

Persons  to  whom  bar  of  limitations  is  available, 
see  Limitation  of  Actions,  ^s»172,  173. 

I^eading,  limitations,  see  limitation  of  Actions, 


litmitfttioiuu 
See  16  Cent  Dig.  Mtg.  ||  1163-1266. 

In  Arkansas  the  possession  of  land  by  a 
mortgagor  is  not  to  be  considered  adverse  until 
he  does  aome  act  or  makes  some  claim  notorious- 
ly adverse  to  the  rights  of  the  mortgagee,  and 
without  this  the  right  of  the  latter  to  foreclose 
is  unaffected  by  tiie  statute  of  limitations.— 
Smith  V.  Woolfolk,  115  U.  S.  143,  5  S.  Ct. 
1177,  29  L.  Bd.  357. 

^s»425.  Laol&es. 

See  S6    Cent    Dig.    Mtg.   I    1267;     U    Cent    Dig. 
Equity,  8  214. 

Where  a  note  secured  by  mortgage  is  not 
barred  by  limitations,  there  can  be  no  laches  in 
enforcing  the  mortgage.— Cross  v.  Allen,  141  U. 
S.  528,  12  S.  Ct.  67.  35  Im  Ed.  843.  affirming 
decree  (C.  C.)  Allen  v.  O'Donald,  28  F.  346. 

Where  a  newspaper,  whose  entire  plant  and 
good  will  have  been  mortgaged,  is  consolidated 
with  another,  the  name  of  the  paper  changed, 
and  a  new  corporation  formed  to  publish  it 
which  in  the  course  of  business,  entirely  uses  up 
the  mortgaged  plant,  a  delay,  on  the  part  of  the 
mortgagee,  of  eight  years  after  the  new  corpo- 
ration refused  to  pay  the  debt,  or  the  interest 
accruing  thereon,  constitutes  laches,  which  wiU 
bar  his  right  to  assert  an  equitable  claim  to 
have  the  lien  of  the  mortgage  extended  to  the 
new  plant  or  a  claim  as  for  wrongful  conver- 
sion of  the  mortgaged  property.— Metropolitan 
Nat.  Bank  v.  SfLouis  Dispatch  Co.,  149  U.  S. 
436,  13  S.  Ct.  944,  37  L.  Ed.  799,  affirming  de- 
cree (C.  C.)  36  F.  722. 

The  doctrine  of  laches  held  not  applicable 
to  the  conduct  of  parties  in  Porto  Rico  so  as  to 
defeat  a  suit  to  foreclose  a  mortgage  lien  exe- 
cuted in  1865  not  shown  to  be  barred  by  lim- 
itations.—De  Noble  V.  Gallardo  y  Seary,  82  S. 
Ct.  194,  223  U.  S.  65.  56  L.  Ed.  353. 

(B)  PARTIES  AND  PROCESS. 

Due  process  of  law,  see  Constitutional  Law,  ^s» 

309. 
Return  of  subpoena,  see  Equity,  ^s»124. 

^s»426.  Parties  in  seneraL 

See  36  Cent.  Dig.  Mtg.  iS  1272-1287. 

When  a  mortgage  contains  the  pact  de  non 
alienando,    the   mortgagee   may   enforce   it   by 
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proceedings  against  the  mortgagor  alone,  not- 
withstanding the  alienation  of  the  property; 
and  all  persons  claiming  ander  the  mort^gor 
will  be  bound,  although  not  made  parties.— 
Avegno  v.  Schmidt,  113  U.  S.  293,  6  S.  Ct 
487,  28  L,  Ed.  976;  Shields  v.  Shiff,  124  U.  S. 
351,  8  S.  Ct.  510,  31  L.  Bd.  445,  affirming 
judgment  36  La.  Ann.  644. 

^=»427.   Necessary  or  Indispensable  par- 
ties« 

See  86  Cent  Dig.  Mtg.  Si  1269,  1272-1287. 

In  a  suit  to  foreclose  a  mortgage,  and  for 
a  personal  decree  for  any  deficiency  that  may 
result,  a  mortgagor,  who  has  &old  his  interest 
in  the  mortgaged  property  subject  to  the  mort- 
gage debt,  which  the  purchaser  has  assumed, 
is  a  necessary  party.— Ayres  v.  Wiswall,  112  U. 
S.  187,  6  S.  Ct.  90,  28  L.  Ed.  693. 

Under  Act  Conn.  1878,  proTiding  that  the 
foreclosure  of  a  mortgage  sniul  be  a  bar  to  any 
further  suit  on  the  debt  unless  the  persons  lia- 
ble therefor  are  made  parties,  where  the  mort- 
gagor and  mortgagee  are  citizens  of  that  state, 
and  the  mortgagor  has  conveyed  the  premises 
to  a  citissen  of  New  York,  the  mortgagor  is  a 
necessary  party  to  foreclosure  proceedings 
against  the  purchaser,  if  it  sought  to  charge 
him  with  any  deficiency  of  the  appraised  value 
of  the  land  to  itfiy  the  mortgage  debt— Coney 
V.  Winchell,  116  U.  S.  227,  6  S.  Ct.  366,  29  L. 
Ed.  610,  affirming  (C.  O.)  Winchell  y.  Carll, 
24  F.  866. 

On  a  bill  to  foreclose  a  mortgage,  prior  in- 
cumbrancers, the  validity  of  whose  incuYnbranc- 
es  is  not  drawn  in  question,  are  not  indispens- 
able parties.— Carey  v.  Houston  &  T.  C.  Ry. 
Co.,  161  U.  S.  115,  16  S.  Ct  537,  40  L.  Ed. 
63a 

^S9433.  Defendants. 

See  36  Cent  Dig.  Mtg.  ||  1272-128t. 


— *  In   general. 

See  26  Cent  Dig.  Mtg.  |8  1272-1287. 

In  a  suit  in  equity  to  enforce  the  lien  of  a 
mortgage,  it  is  proper  to  join  with  the  mort- 
gagor as  a  defendant  one  who  claims  title  to 
the  land  by  virtue  of  a  tax  sale  made  after 
the  execution  of  the  mortgage.— Mendenhall  v. 
Hall,  134  U.  S.  559,  10  S.  Ct  616,  83  L. 
EU.  1012. 

^s>436.  Interrentton* 

See  86  Cent  Dig.  Mtg.  |  1289. 

In  a  suit  to  foreclose  a  mortgage  on  the 
property  of  a  corporation,  simple  contract  cred- 
itors, who  contest  the  validity  of  the  mortgage, 
are  not  prevented  from  intervening  to  set  up 
their  daims  by  the  rule  which  forbids,  in  a  fore- 
closure suit,  the  litigation  of  a  title  adverse 
to  the  mortgagor.— HoUins  v.  Brierfield  Coal  & 
Iron  Co.,  150  U.  S.  371,  14  S.  Ct  127,  37  U 
Ed.  1113. 

^s>439.  Defeots,  objeetions,  and  amend- 
ment as  to  parties. 

See  36  Cent  Dig.   Mtg.   5i  1292-1297. 

The  failure  to  make  a  tenant  a  party  to  a 
foredoeure  suit  will  not  relieve  persons  who 
are  personally  liable  for  the  mortgage  debt,  if 
they  are  not  prejudiced  by  his  omission.  Judg- 
ment 53  P.  583,  6  Ariz.  125,  affirmed.— Johns 
V.  Wilson,  21  S.  Ct  445,  180  U.  S.  440,  45  L. 
Bd.  613. 

^=»440.  Proeesa  in  general. 

See  86  Cent  Dig.  Mtg.  5S  1298,  1299.  1808-1807. 

In  proceeding9-to  foreclose  a  mortgage  and 
settle  the  estate  of  a  decedent  mortgagor,  where 
a  decree  is  made  ordering  a  sale  of  the  real  es- 
tate and  distribution  of  the  proceeds,  and,  when 
that  is  done,  the  receiver,  having  been  directed 
to  proceed  and  collect  the  available  assets,  is 


able  to  collect  only  a  small  sum,  which  he  is 
allowed  by  the  court  to  retain  as  his  compensa- 
tion, it  is  in  effect  a  final  order  disposing  of 
the  litigation,  and  an  amended  bill  by  one 
complainant,  involving  new  issues,  against  a 
co-complainant,  cannot  be  filed  without  a  new 
service  of  process.— Smith  v.  Woolfollt.  115  U. 
S.  143,  5  S.  Ct.  1177,  29  L.  Bd.  367. 

Under  Louisiana  law.  a  holder  of  a  first 
mortgage,  duly  executed  before  a  notary  with 
pact^  de  non  alienando  is  not  bound,  before  pro- 
ceeding to  sell  on  executory  process,  to  give 
notice  to  any  one  but  the  debtor  in  possession, 
notwithstanding  other  creditors  have  a  junior 
mortgage  bv  virtue  of  the  same  instrument 
that  created  the  first  mortgage. — New  Orleans 
Nat.  Banking  Ass'n  v.  Le  Breton,  120  U.  S. 
765,  7  S.  Ct  772,  30  L.  Bd.  821. 

A  proceeding  under  Code  PrsiC.  La.  arts.  63, 
98,  732r-734,  by  which  a  mortgage  passed  before 
a  notary  public  in  the  presence  of  two  witness- 
es, with  an  acknowledgment  and  identification 
of  the  debt  thereby  secured,  imports  a  con- 
fession of  judgment,  on  whidi  the  creditor  is 
entitled  to  executory  process,  and  to  obtain, 
without  previous  citation  to  the  debtor,  an  or- 
der for  the  seizure  and  sale  of  the  mortgaged 
property  for  the  payment  of  the  debt,  though  in 
summary  form,  is  in  the  nature  of  a  bill  in 
equity,  and  belongs  on  the  equity  side  of  the 
court.— Fleitas  v.  Richardson,  147  U.  S.  538,  13 
S.  Ct  429.  37  L.  Bd.  272. 

(F)  PLBADING  AND  BYIDBNCB. 

Pleading    limitations,    see    Limitation    of    Ac- 
tions, ^=»182. 

^=s>444.  Bill,  oomplaint,  or  petittoau 

See  36  Cent  Dig.  Mtg.  88  1208-1818. 

^s»453.  ...  Prayer  for  relief* 

See  35  Cent  Dig.  Mtg.  |  1317. 

Where  a  petition  prays  executorv  process, 
and  seizure  and  sale  of  the  mortgaged  property 
"without  appraisement  and  according  to  law,*^ 
on  which  it  is  ordered  that  the  process  issue 
'*as  prayed  for  and  according  to  law,"  and  the 
writ  directs  the  sheriff  to  "seize  *  *  *  and 
sell,  according  to  law,"  the  words  ''according 
to  law"  in  the  writ  import  a  sale  according  to 
the  stipulations  of  the  mortgage,  without  ap- 
praisement, and  the  petition  shows  no  waiver  of 
plaintiff's  right  to  such  a  sale. — Stockmayer  v. 
a\>bin,  139  U.  S.  176,  11  8.  Ct  504,  35  U  Ed. 
123. 

^s>462.  Weisl&t  and  snfioieaoy  of  aid- 
denee. 

See  85  Cent  Dig.  Mtg.  §8  18S1-1868. 


— —  Prodnetion   of   liomd,   note, 
or  other  oblisatiom  seevrad. 
See  85  Cent  Dig.  Mtg.  8  1362. 

BiHids  need  not  be  produced  in  evidence 
prior  to  a  decree  of  foreclosure  and  sale  in  a 
suit  by  trustees  under  a  mortgage  securing  the 
bonds,  where  the  evidence  is  sufficient  to  prove 
that  the  bonds  were  valid  and  were  outstanding 
obligations.  Decree,  80  F.  450,  25  C.  C.  A.  549, 
affirmed.— Dickerman  v.  Northern  Trust  Co.,  20 
S.  Ct  311,  176  U.  S.  181,  Adv.  S.  U.  S.  311, 
44  L.  Bd.  423. 

(G)  INJUNCTION  AND  RECEIVER. 

State  courts  restraining  proceedings  in  federal 
courts,  see  Courts,  ^s>507. 

^=»466.  Appointatent  of  raeeiTsr. 

See  85  Cent  Dig.  Mtg.  81  1871-1881 

-»-  Gronads* 


See  86  Gent  Dig.  Mtg.  88  1374.  1876 ;    18  Gent  Dig. 
Equity,  8  89. 

The  court  appointed  a  receiver,  against  the 
objection  of  defendant  that  it  had  no  power  so 
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to  do  before  sale,  and  thus  deprive  defendant  of 
the  use  and  rents  and  profits  of  the  property, 
the  trust  deed  not  embracing  them..  Held^  no 
error;  courts  of  equity  always  haying  the  pow- 
er, where  the  debtor  is  insolyent,  and  the  mort- 
gaged property  insufficient  security,  and  there 
u  good  cause  to  believe  that  it  will  be  wasted 
or  deteriorated,  to  take  charge  of  the  property 
by  means  of  a  receiver,  and  preserve,  not  only 
the  corpus,  but  the  rents  and  profits,  for  the 
satisfaction  of  the  debt.— Grant  v.  Phcenix  Mut. 
Life  Ins.  Co.,  121  U.  S.  105.  7  S.  Ct  841,  30  L. 
Ed.  905. 

^»473.  Mmnagement  and  disposition  of 
^property  aad  preoeeds  by  re- 
eeiTor. 

See  36  Cent.  Dig.  Mtg.  i  1IS4. 

Where  a  receiver  of  the  rents  and  profits  of 
mortgaged  premises  is  appointed  because  of  the 
mortgagor's  Insolvency  and  failure  to  pay  taxes, 
insurance  premiums,  and  interest,  and  his  diver- 
sion of  the  rents  &om  making  such  payments, 
and  because  the  property  is  inadequate  security 
for  the  incumbrances  thezeon,  the  court  proper- 
ly retains  possession  of  such  rents  and  profits 
to  preserve  them  for  the  party  found  equitably 
entitled  thereto.— Shepherd  v.  Fepper,  133  U.  S. 
626^  10  S.  Ot  438,  33  li.  Ed.  70& 


(H)  TRIAL   OR   HEARING    AND   REFER- 
ENCE. 

Estoppel  by  stipulations,  see  £2stoppel,  ^s»79. 

^s>476.   Scope  of  inquiry  and  powers  of 
oonrt. 

See  86  Ont  Dig.  Mtg.  H  1390-1398,  1417. 

Where,  pending  a  suit  to  foreclose  a  mort- 
gage on  the  property  of  a  corporation,  simple 
contract  creditors  file  a  separate  bill  against  the 
corporation,  its  stock  and  bond  holders,  and  the 
mortgagee,  allgein|f  the  invalidity  of  the  mort- 
gage, and  attempting  to  subject  the  property  to 
tiieir  claims,  such  bill  must  be  dismissed  for 
ant  of  jurisdiction  on  the  entry  of  a  foreclosure 
decree  in  the  mortgagee's  suit. — Hollins  v.  Brier- 
field  Coal  &  Iron  Co.,  150  U.  S.  371,  14  S.  Ct 
127,  37  L.  Ed.  1113. 

(I)  JUDGMENT  OR   DECREE  AND   EXE- 
CUTION. 

Authority  of  federal  court  to  set  aside  decree 

of  state  court,  see  Courts,  ^=^509. 
En^  of  decree  nunc  pro  tunc,  see  Equity,  ^s» 

^=>4S5«   Scopo  and  extent  of  relief. 
See  85  Cent.  Dig.  Mtg.  ||  1404-1438,  1470. 

^s»488.  —  >8ale  of  property* 
See  15  Cent  Dig.  Mtg.  ff  1415-1424. 

A  sale  under  the  latter  of  two  decrees  of 
foreclosure  rendered  in  the  same  suit  is  not 
void  for  want  of  jurisdiction  when  the  second  is 
made  at  the  same  time  with  the  first,  and  is  the 
saiqe  as  the  first,  except  that  it  gives  the  bound- 
aries of  the  property  to  be  sold  as  one  tract,  and 
also  the  boundaries  of  each  of  the  several  par- 
cels into  which  it  was  divided.— Barrell  v.  Til- 
ton,  119  U.  S.  637,  7  S.  Ct  332,  30  L.  Ed.  511. 

A  sale  in  entirety  of  two  parcels  of  land 
covered  by  separate  trust  deeds  should  not  be 
ordered  unless  the  interests  of  the  holders  of  the 
equity  of  redemption  and  of  the  incumbrancers 
require  it.  Appeal,  22  App.  D.  C.  432,  dis- 
missed, and  decree  24  App.  D.  C.  55,  modified. 
-Warner  v.  Grayson,  26  S.  Ct  240,  200  U,  S. 
257,  50  L.  Ed.  470. 


^—  Rein&lnirsenient      of      pay- 
n&ents  for  taxes  or  insnranee. 
See  36  Cent  Dig.  Mtg.  |f  1431-1433. 

A  deed  of  trust  in  the  nature  of  a  mortgage, 
given  to  securel  the  payment  of  a  note,  contain- 
ed covenants  that  the  mortgagor  would  pay  all 
taxes  upon  the  land,  and  also  a  power  to  sell 
and  pay  all  expenses,  including  all  money  ad- 
vanced for  taxes.  The  land  was  sold  for  nonpay- 
ment of  taxes,  and  there  was  some  doubt,  from 
the  evidence,  whether  the  purchaser  did  or  did 
not  give  notice  of  the  tax  sales  to  the  tenants, 
but  no  evidence,  of  invalidity  in  any  other  re- 
spect The  mortgagee,  after  waiting  two  years 
for  the  land  to  be  redeemed,  bpught  the  tax  title 
for  a  sum  exceeding  the  amount  of  unpaid  taxes 
and  interest,  but  very  much  less  than  the  penal- 
ties accrued,  and  then  brought  suit  to  foreclose. 
Held,  that  the  mortgagee  was  not  bound  to  con- 
test the  tax  titles,  and  that  the  sum  paid  to 
extinguish  them  was  chargeable  to  the  mortga- 
gor under  the  terms  of  the  mortgage.— Windett  v. 
Union  Mut  Life  Ins.  Co.  of  Maine,  144  U.  S. 
581,  12  S.  Ct  751,  36  L.  Ed.  551,  affirming 
judgment  (C.  C.)  Union  Mut.  Life  Ins.  Co.  v. 
Windett,  36  F.  838. 


— *  Rights  of  and  relief  to  de- 
fendants in  general. 

See  36  Cent.  Dig.  Mtg.  fS  1434-1437. 

Where  a  mortgage  is  foreclosed  absolutely 
without  allowing  in  the  decree  the  15  months 
for  redemption  provided  for  by  the  state  stat- 
ute, the  error  so  committed  is  not  waived  by  the 
mortgagor's  failure  to  tender  the  redemption 
mone^  within  that  time,  where  he  has  exercised 
his  right  of  appeal  within  the  time  allowed  by 
the  laws  of  the  United  States  for  that  purpose. 
—Mason  v.  Northwestern  Mut.  Life  Ins.  Co., 
106  U.  S.  163.  1  «.  Ot  166,  27  L.  Bd.  129. 

Plaintiffs,  as  creditors  whose  debts  were  se- 
cured by  a  deed  of  trust,  brought  a  suit  in  equity 
to  enforce  the  trust  and  sale  of  land.  They 
joined  as  defendants  persons  in  possession  who 
claimed  to  own  the  land  under  a  title  founded  on 
the  sale  made  under  a  judgment  recovered  prior 
to  the  execution  of  the  deed  of  trust.  Defend- 
ants claimed  to  be  allowed  for  the  amount  they 
had  paid  in  discharge  of  the  lien  or  charge  on 
the  land  created  by  the  will  devising  the  land  to 
the  original  grantor  in  the  deed  of  trust  It  a^ 
Scared  that  the  land  had  been  devised  on  condi- 
tion to  pay  certain  legacies  and  a  life  annuity 
in  money.  The  life  annuitant  obtained  a  decree 
establishing  the  arrears  due  on  the  annuity  as  a 
specific  lien  on  the  land,  which  lien  was  dis- 
charged by  defendant  Held,  that  as  defend- 
ants claimed  title  under  the  devisee,  and  he  was 
entitled  to  the  distributive  shares  of  the  entire 
estate  of  the  life  annuitant,  who  died  during  the 
pendency  of  the  suit,  it  was  not  proper  to  abate 
from  the  allowance  to  defendant  of  the  amount 
paid  by  them  to  discharge  the  lien,  any  sum 
on  account  of  the  distributive  shares  of  such 
devisee  in  the  amount  so  paid. — Canal  Bank  v. 
Hudson,  111  U.  S.  66,  4  S.  Ot  303,  28  L.  Ed. 
354.. 


—  Other  inonn&lirancos* 
See  36  Cent  Dig.  Mtg.  8  1438. 

Plaintiffs,  as  creditors,  whose  debts  were 
secured  by  a  deed  of  trust  on  land,  having 
brought  a  suit  in  equity  to  enforce  the  trust  and 
to  sell  the  land,  joined  as  defendants,  by  a  sup- 
plemental bill,  persons  in  possession,  who  claim- 
ed to  own  the  land  under  a  sale  made  under  a 
judgment  recovered  prior  to  the  execution  of 
the  deed  of  trust,  but  which  judgment  had  been 
held  by  the  supreme  court,  before  the  filing  of 
the  supplemental  bill,  to  be  void,  as  against 
plaintiiis.  Defendants  in  possession  set  up  a 
claim  to  be  allowed  for  the  amount  they  had 
paid  in  discharge  of  a  lien  or  charge  on  the 
land  created  by  a  will  devising  the  land  to  the 
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original  ^ntor  in'  tbe  deed  ot  trust,  and  for 
taxes  paid,  and  for  imph>vements.  Held,  that 
these  claims  should  be  allowed.— Oanal  Bank  v. 
Hudson,  111  U.  S.  66,  4  S.  Ct  303,  28  L.  Ed. 
354. 

(J)  SALE. 

Due  process  of  law,  see  Constitutional  Law,  ^=» 
307. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=5»160. 

Laches  in  suit  to  set  aside  sale,  see  Equity, 
«=>72. 

Lis  pendens,  see  Lis  Pendens,*  ^=>25. 

Bight  of  purchaser  affected  by  pending  attach- 
ment proceeding,  see  Attachment,  ^=»63. 

^=»505«  AppraisaL 

See  86  Cent.  Dig.  Mtg.  5i  1601-1506. 

The  provision  of  Code  Prac.  La.  art  745, 
that  where  the  sheriff  sells  property  seized  on 
executory  process  he  must  cause  the  same  ap- 
praisements to  be  made  as  in  the  case  of  prop- 
erty seized  in  execution,  is  for  the  benefit  of  the 
debtor,  and  hence  it  may  be  waived  by  him  un- 
der Civ.  Code,  art  11,  §  2,  authorizing  the  re- 
nunciation of  what  the  law  has  established  in 
one's  favor  when  it  does  not  affect  the  rights 
of  others  and  is  not  contrary  to  the  public 
good.— Stockmeyer  v.  Tobin,  139  U.  S.  176,  11 
S.  Ct  504,  35  L.  Ed.  123. 

The  provision  of  Code  Prac' La.  art.  745, 
that  where  the  sheriff  sells  property  seized  on 
executory  process  he  must  cause  the  same  ap- 
praisements to  be  made  as  in  the  case  of  prop- 
erty seized  in  execution,  is  for  the  benefit  of 
the  debtor,  and  another  creditor  cannot  object 
to  the  debtor's  waiver  of  appraisement  when  he 
has  intervened  and  become'  a  party  to  the  mort- 
gage, dispensing  with  appraisement — ^Id. 

The  order  of  the  judge  of  another  judicial 
district,  ordering  an  appraisement  to  be  made 
of  property  theretofore  ordered,  in  the  district 
in  which  it  was  situated,  to  be  sold  without 
appraisement,  is  of  no  effect  where  it  is  made 
without  citation  or  prayer  for  citation  against 
the  creditor  who  sued  out  the  process  on  which 
the  property  is  to  be  sold. — Id. 

^=»508.  Placo. 

See  36  Cent  Dig.  Mtg.  8  1610. 

Under  Code  Prac.  La.  arts.  664,  665,  pro- 
viding that  the  sale  of  property  under  a  fieri 
facias  must  be  made  by  the  sheriff  at  the  seat  of 
justice  of  the  parish  where  the  seizure  is  made, 
but  that  in  the  country  *'the  sale  may  be  made 
on  the  plantations  which  are  to  be  sold  if  the 
debtor  desire  it,"  the  sale  of  a  plantation  and  its 
fixtures  under  a  mortgage  muse  be  made  at  the 
seat  of  justice,  unless  the  debtor  gives  notice 
within  three  days  after  the  seizure,  as  required 
by  Laws  1876,  p.  50,  that  he  desires  it  to  be 
made  on  the  plantation  itself. — Stockmeyer  v. 
Tobin,  13&  U.  S.  176,  11  S.  Ct  504.  35  L.  Ed. 
123. 

^s>512.  Sale  in  parcels  or  In  k^obs* 

See  36  Cent  Dig.  Mtg.  |  1616. 

Where  plaintiff's  deeds  of  trust  are  a  first 
lien  on  the  larger  portion  of  property,  and  a 
second  lien  on  the  balance,  and  all  the  incum- 
brancers are  parties  to  a  suit  for  foreclosure, 
and  their  claims  are  all  past  due,  and  the  prop- 
erty cannot  be  divided  and  sold  separately  with- 
out injury,  plaintiff  is  entitled  to  have  the  whole 
{>roperty  sold,  and  the  proceeds  applied  to  the 
ncumbrances  according  to  priority. — Shepherd 
V.  Pepper,  133  U.  S*  ^6,  10  S.  Ct.  438,  fe  L. 
Ed.  706. 

The  sale  of  a  plantation  and  the  personalty 
on  it,  under  a  mortgage,  in  block  instead  of  sep- 
arately, is  only  irregularity,  for  which  the  sale 
will  not  be  disturbed  on  the  complaint  of  a  cred- 
itor, who  fails  to  show  that  a  largen  sum  will 
be  realised  on  a  resale  of  the  properties  sepa- 


rately.—Stockmeyer  V.  Tobin,  139  U.  S.  176, 11 
S.  Ct  504,  35  L.  Ed.  123.       , 

^»516.  Persons  wl&o  nukj  pnrcl&ase* 

See  35  Cent  Dig.  Mtg.  |  1618. 

Since  in  Georgia  a  purchase  of  the  trust 
property  by  the  trustee  at  a  mortgage  sale  is  not 
void,  but  voidable  only,  at  the  option  of  the 
beneficiary,  where  the  state  purchased  at  its 
own  sale  as  trustee  under  the  mortgage  given 
by  a  railroad  company  to  secure  the  state 
against  loss,  on  its  indorsement  of  railroad 
bonds,  pursuant  to  Acts  6a.  1866,  p.  127,  the 
junior  mortgage  creditors  could  only  avoid  the 
sale  by  tendering  reimbursement  of  the  amount 
of  the  first  mortgage. — Cuuningham  v.  Macon  & 
B.  R.  Co.,  156  U.  S.  400,  15  S.  Ct  361,  39  U 
Ed.  471. 

^=»519,  Failvre  to  eomply  with  McL 

See  35  Cent  Dig.  Mtg.  if  1621-1524 


«—  Resale. 

See  86  Cent  Dig.  Mtg.  i  1622. 

Where  property  is  sold  by  order  of  coart 
in  foreclosure,  and  a  lien-  is  reserved  in  the  deed 
to  secure  the  unpaid  installments  of  the  pur- 
chase price,  the  court  may,  on  default  in  tiio 
payment  ox  such  installments,  and  where  no 
rights  of  innocent  purchasers  have  intervened, 
and  before  final  decree  of  distribution,  proceed 
to  a  resale  of  the  property  by  rule  on  tne  pur^ 
chaser  to  show  cause,  and  without  resorting  to 
an  original  bill.— Stuart  v.  Gay,  127  U.  S.  olH, 
8  S.  Ct  1279,  32  U  Ed.  191. 

^s»528.  Persons  who  nuiy  questioa  vm* 
Udity. 

See  86  Cent  Dig.  Mtg.  |8  1636.  1636. 

The  purchaser  of  mortgaged  property  under 
a  decree  of  foreclosure,  expressly  ordering  ih» 
title  to  be  taken  subject  to  such  liens  as  may 
be  established  in  a  reference  then  pending,  can- 
not be  heard,  whi\<s  retaining  the  property,  to 
contest  the  validity  of  the  lien  so  estaoiished. — 
Swann  v.  B'abyan,  UO  U.  S.  590,  4  S.  Ct  235. 
28  U  Ed.  252. 

Under  a  statute  regulating  the  foreclosure 
of  mortgages  (1  Bright  Purd.  Dig.  Pa  p.  483, 
pis.  122,  123,  and  Id.  p.  656,  pi  1U7),  requirins 
the  sheriff  to  make  returns  of  the  proceeds  of 
sale,  and  to  give  the  purchaser  a  deed  formally 
acknowledged  in  open  court  after  notice  to  all 
parties  in  interest  (Id.  p.  658,  pis.  119,  122),  a 
failure  of  the  judgment  debtor  to  present  at  tlie 
time  the  deed  is  acknowledged,  any  objection  he 
may  have  to  the  validity  of  the  sale,  except 
fraud  in  making  it  or  a  want  of  power  to  sell 
in  the  officer,  is  a  waiver  of  the  defect— Gib- 
son V.  Won,  115  U.  S.  439,  6  8.  Ct  129,  29  U 
Ed.  440. 

^=s>529.  Openii&s  or  Taoatlns  and  aottoaa 
to   set   aside. 
Bee  36  Cent  Dig.  Mtg.  |8  1637-1648. 

In  a  suit  to  set  aside  a  sale  under  a  deed 
of  trust  because  of  the  inadequacy  of  the  price* 
it  appeared  that  the  property  sola  in  1872  for 
35  cents  per  square  foot;  that  in  the  summer  of 
1873,  when  speculation  was  rife  and  prices 
were  high,  it  sold  for  $1 ;  that  a  period  of  de- 
pression followed,  and  that  before  the  foreclosure 
sale  in  1878  strenuous  efforts  were  made  to  sell 
the  property  or  borrow  money  on  it,  but  with- 
out success;  that  at  the  foreclosure  sale  de> 
fendant,  who  was  the  creditor  under  the  deed  of 
trust  bid  it  in  at  35  cents ;  that  he  immediate- 
ly offered  the  property  at  bis  bid  to  several  per- 
sons who  were  present  at  the  sale,  but  that  none 
of  them  would  take  it  Held,  that  the  sale 
would  not  be  set  aside,  notwithstanding  the  pur- 
chaser had  sold  a  portion  of  it  in  1880  at  92 
rentM.— Smith  v.  Black,  115  U.  S.  308,  6  S.  Ct» 
50.  29  I*  Bl  898. 
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The  lapse  of  eight  years  after  a  sale  on  ex- 
ecutory process  under  a  mortgage,  before  a  suit 
brought  by  subsequent  mortgagees  to  have  the 
sale  set  aside  for  fraud  and  illegality,  is  a 
serious  obstacle  to  granting  relief,  when  com- 
plainants mast  have  known  of,  or  been  put  on 
inquiry  to  ascertain,  any  matters  furnishing 
ground  for  relief  within  a  year  from  the  date  of 
the  sale.— New  Orleans  Nat  Banking  Ass'n  ▼. 
Le  Breton,  120  U.  S.  765,  7  S.  Ot.  772,  30  L. 
Ed.  821. 

A  mortgage  was  executed  in  1855  for  $100,- 
000  on  a  large  tract  of  land,  and  a  number  of 
slaves.  In  1870  the  mortgagor  conveyed  land 
to  the  mortgagee  in  satisfaction  of  $25,000  of 
the  mortage  debt  A  question  arose  in  regard 
to  a  partial  failure  of  the  consideration  through 
the  emancipation  of  the  slaves,  and  the  matter 
was  compromised  by  reducing  the  balance  due 
on  the  mortgage  to  $51^250.  Thereafter  the 
mortgage  was  foreclosed,  and  the  property 
bought  in  by  a  son  of  the  mortgagor  for  $30,- 
000.  To  secure  this  sum  he  gave  his  personal 
note  to  the  mortgagee.  A  suit  by  a  subsequent 
mortgagee  was  brought  to  set  aside  the  fore- 
closure and  sale  on  the  ground  that  they  were 
collusive  and  fraudulent  as  to  him.  Held  that, 
the  land  conveyed  in  part  satisfaction  not  be- 
ing of  greater  value  than  the  sum  credited  on 
the  mortgage,  the  compromise  in  regard  to  the 
consideration  being  a  fair  and  honest  transac- 
tion, and  no  allegation  being  made  that  the 
property  sold  was  worth  more  than  $30,000,  the 
subseqaent  mortgagee  had  no  ground  for  com- 
plaint, even  assuming  that  the  note  for  the  price 
had  never  been  enforced,  but  had  been  remitted 
as  a  gratuity  or  that  it  had  been  remitted  as 
consideration  for  certain  quitclaim  deeds  ex- 
ecuted by  the  purchaser  to  the  mortgagor  for 
the  lands  conveyed  to  him  on  account  of  the 
mortgage  debt.— Sanger  v.  Nightingale,  122  U. 
8.  17C  7  S.  Ct  1100.  80  L.  Ed.  1105. 

In  a  suit  in  equity  to  set  aside  a  special 
commissioner's  deed  of  land  sold  on  foreclosure 
of  mortgage,  brought  by  a  defendant  in  the  fore- 
closure suit,  alleging  that  there  was  no  suffi- 
cient service  of  process  on  him^  and  that  he 
never  appeared  or  answered  therein,  it  was  fair- 
ly to  be  inferred  from  his  bill  that  he  received 
the  subpoena  in  the  foreclosure  suit  at  the  time 
it  was  commenced,  and  was  aware  of  all  the 
proceedings  therein,  and  of  the  change  of  pos- 
session, and  that  for  more  than  11  years  he 
made  no  complaint  and  took  no  steps  to  assert 
any  rights  as  against  the  decree  and  sale,  and  no 
excuse  for  the  delay  was  given.  Held,  that  such 
delay,  if  not  of  itself  a  bar  to  his  suit,  would 
at  least  compel  any  reasonable  construction  of 
language  which  would  sustain  the  decree.— Mar- 
tin V.  Gray,  142  U.  S.  236.  12  S.  Ct  186,  35  U 
Ed.  007. 

A  foreclosure  sale  of  mortgaged  property 
may  be  set  aside  before  confirmation  upon  the 
smgle  ground  of  inadequacy  of  price,  if  such 
price  is  grossly  disproportionate  to  the  value 
of  the  property.— Ballentyne  v.  Smith,  27  S. 
Ct.  527,  205  U.  S.  285,  51  L.  Ed.  803. 

^=9533.  Property  and  risl&ts  passtns  by 
sale. 

Bee  85  Cent  Dig.  Mtg.  §9  1664.  1665.  l&eSH* 

The  contract  rights  under  a  muhlcipal  ordi- 
nance, which  were  the  property  of  a  water- 
works company,  authorized  by  Laws  Miss.  1882, 
p.  50,  to  borrow  money  and  secure  its  payment 
by  mortgage  or  deed  of  trust  upon  its  property 
and  franchises,  imssed  by  foreclosure  and  a 
sabseouent  quitclaim  deed  of  the  property  cov- 
ered by  a  mortgage  of  all  its  property  and 
franchises,  privileges  and  rights.— City  of  Vicks- 
bufg  V.  vicksburg  Waterworks  Co.,  26  S,  Ct. 
ddO,  202  U.  S.  453,  50  U  Ed.  1102,  6  Ann.  Cas. 
253. 


^s>534.  Estate  or  Interest  aeqnired. 

See  86  Gent  Dig.  Mtg.  8  1566. 

In  condemnation  proceedings  of  real  es- 
tate under  Confiscation  Act  July  17»  1862  (12 
Stat  589,  c.  195),  a  mortgagee  intervened  for 
the  protection  of  his  rights.  On  decree  in  his 
favor,  the  property  was  sold,  and  the  proceeds 
applied  in  part  satisfaction  of  his  debt  The 
United  States  realized  nothing.  Held,  in  eject- 
ment against  the  purchaser  by  the  heirs  of  the 
original  owner,  that  the  intervention  did  not 
amount  to  a  foreclosure,  and  that  the  purchaser 
took  only  what  the  condemnation  sale  purported 
to  convey.—an  estate  for  the  life  of  the  owner 
for  whose  act  it  was  forfeited. — Waples  v.  Hays, 
106  U.  S.  6. 1  S.  Ct  80,  27  U  Ed.  632. 

^=9533.  Effeet  of  defects  or  irresnlari- 
ties  in  Jndsmenty  decree,  or 
sale. 

See  S5  Cent  Dig.  Mtg.  88  1470.  1525,  1669. 

Where  a  purchaser  of  land  from  an  assignee 
in  bankruptcy  is  put  in  possession,  and  is  made 
a  party  to  subsequent  foreclosure  proceedings  in 
a  state  court  which  has  jurisdiction  of  the  par- 
ties and  of  the  foreclosure  of  liens,  he  cannot 
maintain  ejectment  against  one  who  purchases 
the  land  on  such  proceedings,  and  is  put  in  pos- 
session, on  the  ground  that  the  state  court  had 
no  jurisdiction  by  reason  of  the  bankruptcy 
proceedings,  but  the  error,  if  any,  can  be  cor- 
rected by  appeal  from  the  decree  in  foreclosure 
only.— Adams  v.  Conner,  138  U.  S.  296,  10  S. 
Ct  304.  33  L.  Ed.  623. 


Crrantees  of  purebasers. 

See  86  Cent  Dig.  Mtg.  |  15SL 

The  grantees  of  the  purchasers  of  i)roperty 
at  a  sale  under  foreclosure  cannot  claim  that 
they  were  misled  in  any  way  as  to  their  liability 
for  unpaid  taxes,  where,  by  the  terms  of  the 
decree,  the  sale  was  to  be  made  subject  to  any 
indebtedness  that  might  subsequently  be  charg- 
ed against  the  property  prior  in  lien  to  that  of 
the  mortgages  foreclosed,  and  on  the  confirma- 
tion of  the  sale,  and  before  they  took  title  from 
the  purchasers  at  such  sale,  the  order  spe- 
cifically included  within  the  obligations  which 
must  be  assumed  any  taxes  which  might  "finally 
be  adjudged  to  be  a  lien  on  the  property."  De- 
cree 62  P.  987,  10  N.  M.  416,  affirmed.— United 
States  Trust  Co.  v.  Territory  of  New  Mexico, 
22  S.  Ct  172.  183  U.  S.  535,  46  L.  Ed.  315. 

The  grantee  of  a  purchaser  at  a  foreclosure 
sale  cannot,  because  of  the  msuffidency  of  the 
affidavit  for  service  by  publication,  be  dispos- 
sessed or  the  judgment  set  aside  hj  a  court  of 
equity  at  the  instance  of  one  claiming  under 
the  mortgagor  by  a  deed  subsequent  to  the  mort- 
gage, which  remains  unpaid;  but  the  latter  is 
only  entitled  to  be  let  in  to  make  any  equitable 
defense  which  he  may  have.  Judgment  62  P. 
805,  10  Okl.  186,  reversed.— Romig  v.  Gillett,  23 
S.  Ct.  40,  187  U.  S.  111.  47  L.  Ed.  07. 


^=9554*  OonT^anoe  to  pnrdiasor. 

See  36  Cent  Dig.  Mtg.  S9  1682-1591. 

The  deed  from  a  trustee  in  a  mortgage  con- 
veys whatever  title  he  had,  although  it  recites 
a  decree  of  foreclosure ;  since  it  will  not  be  as- 
sumed from  this  recital  that  the  trustee  acted 
only  by  virtue  of  the  power  which  the  decree 
conferred.  Judgment  23  App.  D.  C.  587.  af- 
firmed.—Chesapeake  Beach  Ry.  Co.  v.  Wash- 
ington, P.  &  C.  R.  Co.,  26  S.  Ct.  25,  190  U.  S. 
247,  50  L.  Ed.  175. 
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(K)  DEFIGIENCT  AND  PERSONAL 
LIABILITY. 

Discharge  in  bankruptcy  affecting  right  to  de- 
fipiency  decree,  see  bankruptcy,  ^s>364,  438. 

Estoppel  to  recovery  deficiency  judgment,  see 
Estoppel,  ^=»22. 

Laches  in  suit  to  recover  deficiency,  see  Eiquity, 

^=5»555.  Liability  for  defioieaoy. 

See  35  Cent  Dig.  Mtg.  8S  1682-1599. 


—  In  seneraL 

See  35  Cent.  Dig.  Mtg.  18  1592.1695.  1597. 

It  is  not  error  to  dismiss  petitions  filed  by 
the  mortgagor  after  hearing  on  the  bill,  alleging 
that  plaintiff  had  previously  begun  an  action  on 
the  notes  secured  by  the  deeds  of  trust ;  that  at 
the  hearing  petitioner  first  learned  that  plain- 
tiff daimed  a  personal  decree  against  him,  under 
a  prayer  for  general  relief,  and  that  his  personal 
liability  on  the  notes  was  then  barred  by  limita- 
tion; and  praying  that  plaintiff  be  required  to 
elect  between  his  action  at  law  and  his  claim  for 
a  personal  decree  for  deficiency, — where  it  is  not 
shown  that  the  mortgagor  was  ever  served  with 
process*;  or  appeared  in  the  action  at  law,  and 
where  the  principal  notes  were  not  barred  at 
the  time  the  bill  was  filed,  and  the  mortgagor 
did  not,  in  his  answer  to  the  bill,  set  up  the 
statute  of  limitations  as  to  any  part  of  the  in- 
terest or  principal  claimed.—Shepherd  v.  Pep- 
per, 133  XL  S.  626,  10  S.  Ct.  438,  33  L.  Ed.  706. 

^=»559*  Personml     Judgment     for     defi« 
oienoy. 

See  85  Cent.  Dig.  Mtg.  59  1692.  1600-1603.  1606-1608. 

Rev.  St.  §  808,  relating  to  the  District  of 
Columbia,  providing  that  liens  shall  be  enforced 
by  bill  in  equity,  and  that  the  decree,  besides 
subjecting  the  thing  on  which  the  lien  has  at- 
tached to  the  debt,  shall  adjudge  that  plaintiff 
recover  his  demand  against  defendant,  and  have 
execution  therefor,  authorizes  a  personal  judg- 
ment against  a  defendant  on  the  foreclosure  of 
a  deed  of  trust  in  the  nature  of  a  mortgage.— 
Dodge  V.  Freedman's  Savings  &  Trust  Co.,  106 
U.  S.  445,  1  S.  Ct  335,  27  L.  Ed.  206. 

Equity  rule  92,  providing  that,  in  suits  in 
equity  for  the  foreclosure  of  mortgages,  "a  de- 
cree may  be  rendered  for  any  balance  that  may 
be  found  due  to  complainant  over  and  above  the 
proceeds  of  the  sale  or  sales,"  does  not  authorize 
a  deficiency  decree,  unless  the  bill  shows  that 
the  amount  is  actually  due.— Ohio  Cent  R.  Co. 
v.  Central  Trust  Co.,  133  U.  S.  83,  10  S.  Ct. 
235,  33  L.  Ed.  561. 

Under  Rev.  St  U.  S.  I  808,  relating  to  the 
District  of  Columbia,  providing  that  "the  pro- 
ceeding to  enforce  any  lien  shall  be  b^  bill  or 
petition  in  equity,  and  the  decree,  besides  sub- 
jecting the  thing  upon  which  the  lien  has  at- 
tached to  the  satisfaction  of  the  plaintiff's  de- 
mand afainst  the  defendant,  shall  adjudge  that 
the  plaintiff  recover  his  demand  against  de- 
fendant," where  a  bill  for  the  foreclosure  of 
trust  deeds  prays  for  general  relief,  a  personal 
decree  against  the  mortgagor  for  deficiency  is 
proper,  and  it  is  discretionary  with  the  trial 
court  to  refuse  the  mortgagor's  petition  that 
plaintiff'  be  required  to  amend  'his  bill  so  as  to 
make  it  a  bill  for  a  personal  decree. — Shepherd 
V.  Pepper,  133  U.  S.  626,  10  S.  Ct.  438,  33  L. 
Ed.  706. 

^=»561.  Aetions   for   defioieaoy. 

See  36  Cent  Dig.  Mtg.  81  1609-162L 

A  grantee  whose  deed  c<Hitain8a  stipulation 
that  he  will  assume  and  pay  off  a  mortgage  on 
the  land  is  personally  and  primarily  liable  for 
any  deficiency  remaining  after  the  proceeds  of 
the  land  have  been  applied  to  the  debt,  in  a  di- 
rect action  brought  by  the  mortgagee  in  his  own 
name.    Judgment  53  P.  583,  6  Ariz.  125,  affirm- 


ed.—Johns  V.  Wilson,  21  S.  Ct.  445,  180  U.  S. 
440,  45  L.  Ed.  613. 

(L)  DISPOSITION  OP  PROCEEDS  AND 

SURPLUS. 

^=»563.  Disposition  in  seneraL 

See  86  Cent  Dig.  Mtg.  8|  1622-16S6.  1688. 

Under  a  deed  of  trust  to  secure  M.,  covering 
land  in  the  District  of  Columbia,  owned  by  B. 
and  W.  as  tenants  in  common,  the  land  was  sold 
to  B.  in  1873.  The  amount  secured  by  the  deed 
was  $5,000  of  principal  and  $2,429.02  interest, 
expenses  and  taxes.  The  sale  was  for  enough  to 
pay  all  this  and  leave  a  sum  due  to  W.  for 
her  share  of  the  surplus.  The  terms  of  sale  were 
not  carried  out,  but  M.  advanced  to  B.  $3,200 
more  (out  of  which  the  $2,429.02  was  paid), 
and  took  a  deed  of  trust  for  $8,200,  which  was 
recorded  as  a  first  lien.  A  deed  of  trust  to 
secure  the  amount  going  to  W.  was  recorded  as 
a  second  lien,  but  was  never  accepted  bv  W. 
Litigation  afterwards  ensued,  to  which  M.  and 
B.  and  W.  were  parties,  and  in  which  a  sale 
of  the  land  was  ordered,  and  made  in  1880,  and 
M.  bought  it  for  a  sum  not  sufficient  to  pay 
the  $7,429.02,  with  interest,  and  the  subse- 
quent taxes  on  the  land.  W.  claimed  priority  out 
of  the  purchase  money  for  her  share  of  the  sur- 
plus on  the  sale  of  1873,  and  M.  claimed  the 
right  to  set  off  against  the  purchase  money 
enough  of  her  claim  for  the  $7,429.02  and  in- 
terest, and  the  subsequent  taxes,  to  absorb  it. 
Held,  that  the  parties  had  abandoned  the  sale 
of  1873,  and  that  the  sale  of  1880  must  be  re- 
garded as  a  sale  to  enforce  the  original  deed  of 
trust  to  secure  M.,  and  that  W.  bad  no  right 
to  any  of  the  proceeds  of  the  sale  of  1880.— 
Mellen  v.  Wallach,  112  U.  S.  41,  5  S.  Ct.  15, 
28  L.  Ed.  633. 

^=»566.  Debts  or  obligations  seonred  "by 
same  mortcase. 

See  86  Cent.  Dig.  Mtg.  |  1630. 

Where  a  mortgage  of  real  property  secures 
notes  held  by  different  parties,  a  bankrupt  sale, 
by  order  of  court,  and  a  purchase  thereat  by  one 
of  the  holders  of  such  notes,  will  not  merge  part  of 
the  mortgage  and  keep  a  part  alive,  the  legal  and 
equitable  title  being  united,  although  the  other 
bolder  had  no  notice  of  the  sale  or  the  proceed- 
ings therefor;  and  the  party  who  had  notice, 
the  mortgage  being  kept  alive,  is  entitled  to  a 
share  in  the  proceeds  of  a  new  sale,  and  to  be 
recompensed  out  of  the  proceeds  for  taxes  and 
improvements,  although  he  must  account  for 
rent  and  profits. — Factors*  &  Traders*  Ins. 
Co.  V.  Murphy,  111  U.  S.  738,  4  S.  Ct.  679, 
28  L.  Ed.  582. 

^s»568.  Proceedings    for    distribution. 

See  85  Cent.  Dig.   Mtg.  if  1639-1646. 

In  a  suit  to  enforce  deeds  of  trust  and  mort- 
gage liens,  the  master  reported  the  amount  and 
priorities  of  all  liens,  interest  being  compute<1 
up  to  October  15,  1875.  The  debts,  accord- 
ing to  their  priority,  were  divided  into  six  class- 
es. This  report  the  court  on  April  28,  1876, 
confirmed,  the  decree  being  silent  as  to  interest 
on  the  debts  after  October  15,  1875.  The  prop- 
erty was  ordered  to  be  sold,  which  was  done, 
and  the  commissioners  were,  by  a  subsequent 
decree,  authorized  to  settle^  with  the  purchaser, 
S.,  by  crediting  on  his  bonds  for  the  purchase 
money  the  amount  of  the  liens  held  by  him,  ac- 
cording to  their  priority.  January  5.  1884,  the 
court  directed  the  commissioners,  in  distributing 
the  proceeds  of  sale,  to  calculate  interest  on  the 
amount  of  principal  and  of  the  debts  as  of  Oe 
tober  15,  1875.  To  this  S.  objected,  because 
that  since  the  decree  of  April  28,  1876,  and  -be- 
fore Uie  sale,  he  had  become  the  owner  of  certain 
claims  in  the  sixth  class,  and  that,  if  interest 
were  calculated  on  the  claims  before  his,  the 
amount  of  credit  he  would  receive  would  be 
much  reduced.    Held  that,  as  purchaser,  S.  could 
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not  oomplain,  as  the  original  decree  for  the  sale  [no  order  in  regard  thereto;  but  the  order  of  the 


did  not  contemplate  payment  of  the  purchase 
price  otherwise  than  in  money,  and'  therefore 
It  could  not  concern  him  how  the  proceeds  were 
distribnted;  and  that  he  could  not  oomplain 
in  his  capacity  as  creditor,  as  the  cause  up  to 
that  time  was  open  and  unsettled,  and  no  direc- 
tion had  been  made  as  to  computation  of  inter- 
est If  he  chose  to  act  on  his  own  judgment  of 
what  the  final  decision  would  be,  he  did  so  at  his 
peril— Stuart  v.  Gay,  127  U.  S.  618,  8  S.  Ct 
1279.  32  li.  Ed.  191. 


(M)  REVIEW. 


and 


Appealability  of  final  decree,  see  Appeal 

Error,  ^s>76. 
Bill  of  review,  see  Equity,  ^s>464. 
Necessary  parties  on  appeal,   see  Appeal  and 

Error,  «=s»327. 
Review    of    final   judgments,    see   Appeal    and 

Error,  «=s»79,  80. 
Right  of  review,  see  Appeal  and  Error,  ^=»148. 

^=»570*  Deeiaioaui  reviowalile. 

See  35  Cent.  Dig.  Mtg.  8  1647. 

In  a  suit  by  a  railroad  mortgage  bondholder 
to  foreclose  the  mortgage,  brought  in  behalf  of 
himself  and  idl  other  bondholders,  in  which 
another  bondholder  intervenes,  where  defend- 
ants, by  cross-bill,  ask 'to  have  the  mortgage  de< 
dared  not  a  lien  on  certain  lands,  and  separate 
decrees  are  entered  for  complainants,  oidering 
the  lands  to  be  sold,  and  dismissing  the  cross-bill, 
the  supreme  court  has  jurisdiction  on  appeal  as 
to  both  plaintiffs,  notwithstanding  one  of  them 
demanded  and  recovered  less  than  $5,000. — New 
Orleans  Pac  Ry.  Ck>.  t.  Parker,  143  U.  S.  42, 
12  S.  Ct.  364,  36  L.  Ed.  66,  affirming  decree 
(G.  a)  Parker  y.  New  Oreans,  B.  R.  &  Y.  R. 
Co.,  83  F.  693. 

^=9571.   RisHt  of  roTlew. 
See  85  Cent  Dig.  Mtg.  |  1648. 

On  the  foreclosure  of  a  railroad  mortgage  by 
a  sale  subject  to  the  lien  of  the  bonds,  the  in- 
terest of  the  trust  company,  as  trustee  under 
the  mortgage,  in  the  proceeding  ceases,  and  the 
controversy  then  rests  between  the  purchasers 
and  the  interveners  alone.  An  appeal,  therefore, 
by  the  trust  company  from  decrees  in  favor  of 
the  interveners  will  not  lie. — ^Farmers*  Loan  & 
Trust  Co.  V.  Waterman,  106  U.  S.  266,  1  S. 
Ct  131,  27  L.  Ed.  115. 

A  railroad  was  sold  on  foreclosure  of  a  mort- 
gage by  trustees  and  receivers  under  a  contract 
that  the  purchasers  would  recompense  them  for 
their  expenses  and  services  in  caring  for  the 
road.  The  sale  was  made  through  a  purchasing 
committee,  who  were  themselves  bondholders, 
and  interested  in  a  second  mortgage.  Held,  that 
the  committee  had  a  right,  by  leave  of  the  court, 
to  object  to  the  charges  and  allowances  presented 
by  the  trustees  and  receivers,  and  to  appeal  from 
an  order  allowing  the  charges. — ^Williams  v. 
Morgan,  111  U.  S.  684.  4  S.  Ct  638,  28  L.  Ed. 
559. 

In  a  suit  for  foreclosure  of  a  mortgage  od 
railroad  property,  interveners  filed  a  petitioD 
for  the  return  of  certain  engines,  and  for  rent 
due.  An  order  was  entered  thereon  determining 
the  ownership  of  the  engines,  and  the  right  to 
their  possession ;  that  thev  were  essential  to  the 
operation  of  the  road  by  the  receiver,  and  should 
be  porchased  by  him;  that  certain  amounts 
should  be  paid  for  the  rentals  and  the  purchase 
price,  which  amounts  were  made  a  charge  on  the 
earnings,  income,  and  property  of  the  railroad; 
and  that  the  amounts  should  be  paid  by  the  re- 
ceiver, and  any  l)alance  unpaid  at  the  date  of 
the  foreclosure  sale  of  the  railroad  should  be  a 
first  lien  thereon,  and  the  sale  be  made  subject 
thereto.  At  the  following  term  the  mortgagee 
filed  petition  for  rehearing,  but  the  court  made 


previous  term  was  vacated  and  set  aside  "by 
the  court  of  its  own  motion."  By  the  condi- 
tions of  the  mortgage  sale  thereafter  made,  the 
purchasers  were  to  paj  a  certain  sum  in  cash, 
and  such  further  portions  of  their  bid  in  cash 
as  the  court  might  from  time  to  time  direct,  in 
order  to  meet  other  claims  which  the  court 
might  adjudge  to  be  prior  to  the  mortgage ;  and 
in  default  thereof  it  was  provided  that  the  road 
should  be  resold.  The  balance  of  their  bid  they 
could  pay  in  cash  or  first  mortgage  bonds.  The 
court  thereafter  set  aside  the  order  vacating  the 
first  order.  Tq  the  petition  on  which  this  order 
was  made  the  purchasers  demurred,  but  made 
no  defense,  and  took  no  appeal  from  the  order. 
Thereafter  the  court  ordered  that  the  purchas- 
ers pay  into  court  the  amount  due  petitioners, 
and  that  in  default  thereof  the  mortgaged  prop- 
erty be  resold.  The  purchasers  were  not,  by 
this  order,  required  to  pay  any  amount  in  ex- 
cess of  their  bid.  From  this  decree  they  ap- 
pealed. Held,  that  they  had  no  appealable  in- 
terest.— Central  Trust  Co.  v.  Grant  Locomotive 
Works,  135  U.  S.  207,  10  S.  Ct  736,  34  L. 
Ed.  97. 

Even  if  the  vacating  order  was  voidable 
merely,  and  not  void,  the  purchasers  should,  on 
the  hearing  to  set  the  vacating  order  aside,  have 
presented  their  daim  of  right  to  defend  on  the 
ground  that  they  made  the  purchase  relying  on 
the  permanency  of  the  vacating  order. — Id. 

Since  a  purchaser  at  a  foreclosure  sale 
thereby  makes  himself  a  party  to  the  proceed- 
ings, and  subject  to  the  jurisdiction  of  the  court 
for  all  orders  necessary  to  compel  the  perfecting 
of  his  purchase,  he  has  the  right  of  appeal  on 
all  questions  thereafter  arising,  affecting  nis  bid, 
which  are  not  foreclosed  by  the  terms  of  the 
decree  of  sale,  or  are  expressly  reserved  to  him 
thereby. — Elneeland  y.  American  Loan  &  Trust 
Co.,  136  U.  S.  89,  10  S.  Ct.  950,  34  L.  Ed.  379. 

Where  a  purchaser  at  a  foreclosure  sale  is 
not  concluded  by  the  terms  of  the  decree,  any 
subsequent  rulings  of  the  court  which  determine 
in  what  securities,  of  diverse  values,  his  bid  shall 
be  made  good,  are  matters  affecting  his  inter- 
ests, in  wnich  he  has  a  right  to  be  heard  in  the 
trial  court  and  on  appeal. — ^Id. 


Parties. 
See  86  Cent  Dig.  Mtg.  f  1650. 

An  action  was  brought  under  the  Ohio  Code, 
seeking  the  foreclosure  of  a  mortgage  given  to 
secure  a  note,  and  also  a  personal  judgment 
against  the  maker.  The  land  had  been  conveyed 
by  the  mortgagor  to  a  third  person,  who  was 
also  made  a  defendant.  The  cause  was  there- 
after removed  to  a  federal  court,  and  there  pro- 
ceeded merely  as  a  foreclosure  suit  in  equity, 
and  a  decree  of  foreclosure  was  entered,  neld. 
that  from  this  decree  the  maker  of  the  note  could 
not  appeal  without  joining  therein  his  code- 
fendant— Nash  v.  Harshman,  149  U.  S.  263, 
13  S.  Ct  845,  37  L.  Ed.  727. 


Taking    and    perfectias   appeal 
or  oilier  proceedlns* 

See  86  Gent  Dig.  Mtg.   t   1S51. 

Under  Rev.  St  §  1000  regulating  appeals 
and  requiring  a  bond  conditioned  that  "plaintiff 
in  error,  or  appellant,  shall  prosecute  his  writ 
or  appeal  to  effect,  and,  if  he  fail  to  make  his 
plea  good,  shall  answer  all  damages  and  costs,*' 
a  supersedeas  bond  on  appeal  from  a  decree  fore< 
closing  a  mortgage  will  not  operate  as  security 
for  the  amount  of  the  decree  or  interest  pending 
appeal,  or  the  balance  after  applying  the  pro- 
ceeds of  the  mortgage  sale,  or  damages  for  the 
detention  of  the  property  pending  appeal,  but 
only  for  costs,  and  against  waste,  nonpayment 
of  taxes,  and  loss  by  fire,  if  not  properly  in- 
sured.—Omaha  Hotel  Co.  V.  Kountze,  107  U. 
S.  378,  2  S.  Ct.  Oil,  27  L.  Ed.  609. 
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MORTGAGES,  X  (M)-(O),  XI 


[Sup.CtDlc.— Pice  IMQ 


#=»578.  Soope  and  mode  of  roTiew. 

See  35  Cent  Dig.  Mtg.  S  1665. 

An  appeal  from  an  order  directing  the  pay- 
ment of  the  money  from  a  foreclosure  sale  into 
court  does  not  bring  up  former  orders  made  dur- 
ing the  foreclosure  for  review. — Central  Trust 
Co.  V.  Grant  Locomotive  Works,  135  U.  S.  207, 

10  S.  Ct  736,  34  L.  Ed.  97. 

» 

Where  the  sum  allowed  as  an  attorney's 
fee  by  the  court  below  is  within  the  5  per  cent, 
stipulated  in  the  trust  deed,  the  supreme  court 
will  not  hold  it  to  be  excessive,  when  there  is  no 
evidence  as  to  the  nature  of  the  services  render- 
ed or  the  reasonableness  of  the  charge. — Fowler 
V.  Equitable  Trust  Co..  141  U.  S.  411,  12  S.  Ct. 
8,  35  K  Ed.  794. 

(N)  FEES  AND  COSTS. 

Stipulation  as  to  attorney's  fees  as  usury,  see 
Usury,  «=s>62. 

^»581.  Attorney's  feos. 

See  85  Cent  Dig.  Mtg.  S9  2UHi.  1669-1679. 

A  trust  deed  which  provides  that  on  a  sale 
of  the  lands  by  the  trustee  at  public  auction,  on 
advertisement,  all  costs,  charges,  and  expenses 
including  commissions,  such  as  are  at  the  time 
of  sale  allowed  to  sheriffs  on  execution  sales, 
shall  be  paid  out  of  the  proceeds,  gives  no  right 
to  a  solicitor's  fee  on  a  foreclosure  by  suit,  al- 
though this  proceeding  is  made  necessary  by 
the  refusal  of  the  trustee  to  act.— Fowler  v. 
Equitable  Trust  Ca.  141  U.  S.  384,  12  S.  Ct  1, 
35  L.  Ed.  786;  Id^  141  U.  S.  408,  12  S.  Ot  7, 
35  L.  Ed.  793. 

(O)  OPERATION  AND  EFFECT. 

«=3>584.   Batisf  aotion  of  Ilea. 

See  S5  Cent  Dig.  Mtg.  i  1682. 

An  agreement  between  the  purchaser  at  a 
foreclosure  sale  and  the  mortgagees  that  he 
should  have  time  in  which  to  pay  the  purchase 
money^  "without,  however,  impairing  or  novating 
the  original  claims,  the  right  to  enforce  which'^ 
was  expressly  reserved,  though  recorded,  will 
not  keep  alive,  as  to  subsequent  purchasers^  the 
lien  of  the  mortgage  which  was  extinguished  in 
the  foreclosure,  nor  operate  as  a  new  mortgage, 
since  it  expresses  no  present  purpose  to  pledge 
the  land  for  the  debt— New  Orleans  Nat.  Bank- 
ing Ass'n  V.  Adams,  109  U.  S.  211,  3  S.  Ct  161, 


^=9585.  Bar  of  snlisoqiieat  foroelosiiro. 
See  86  Cent  Dig.  Mtg.  |  1683. 

A  second  foreclosure  of  a  mortgage  may  be 
had  for  the  puruose  of  terminating  the  rights 
of  a  vendee  under  a  conveyance  fraudulentlv 
made  and  withheld  from  record,  and  of  which 
the  mortgagee  had  no  knowledge,  and  no  means 
of  knowledge,  at  the  time  of  bringing  the  first 
suit  Judgment  68  P.  583,  6  Ariz.  125,  aflSrmed. 
—Johns  V.  Wilson,  21  S.  Ct  445,  180  U.  S.  440, 
45  L.  Ed.  613. 

The  failure  to  file  an  amended  bill  in  a  fore- 
closure suit  on  learning  of  a  secret  conveyance 
to  a  sttanger  to  the  suit  will  not  preclude  the 
plaintiff  from  having  a.  second  foreclosure,  if 
his  failure  does  not  prejudice  any  of  the  defend- 
ants ;  nor  will  it  deprive  him  of  his  rights,  ex- 
cept to  the  costs  of  tne  first  suit— Id. 

^=»586.  Title  to  property  atortsasod* 

See  35  Cent  Dig.  Mtg.  |  1684. 

The  title  of  a  purchaser  on  a  sale  under  a 
judgment  of  foreclosure  cannot  be  attacked  col- 
laterally on  the  ground  of  the  insanity  of  a  mort- 
gagor. Judgment  57  P.  605.  6  Ariz.  340.  affirm- 
ed.—Luhrs  V.  Hancock,  21  S.  Ct  726,  181  U.  S. 
667.  45  L.  Ed.  1005. 


^:»5S7.  PersoBfl  oonolnded  In  seneral. 

See  35  Cent  Dig.  Mtg.  8S  1685,  1685V&.  1687,  1688. 

A  mortgagor  who,  under  the  record,  had 
parted  with  his  title  though  bv  a  simulated  sale, 
has  no  standing  to  challenge  foreclosure  against 
the  record  owner.— Zayas  v.  Lothrop,  Luce  &  Co. 
34  S.  Ct  108.  231  U.  S.  171,  58  L.  Ed.  172. 

^^588.  Bfatters  oonolnded  in  soneral. 

See  85  Cent.  Dig.  Mtg.  8  1686. 

Mere  recitals  in  the  orders  of  a  court  in  fore* 
closure  proceedings,  which  orders  were  entered 
long  after  the  purchaser  at  foreclosure  received 
his  deed,  and  without  notice  to  him,  cannot  es- 
tablish, as  against  him,  in  a  subsequent  suit  in 
a  different  court,  the  fact  that  the  decree  of  sale, 
which  shows  no  want  of  jurisdiction  on  its  face, 
was  passed  when  there  was  no  personal  repre- 
sentative of  the  mortgagor's  estate  entitled  to 
prosecute  the  suit.— Halliday  v.  Stuart,  151  U. 
S.  229,  14  S.  Ct  302,  38  L.  Ed.  141. 

^^590.  Riglits  and  remodiea  of  Jnniov 
inonmbranoors. 

See  85  Cent  Dig.  Mtg.  88  1681,  1692. 

A  decree  of  sale  on  the  foreclosure  of  a 
senior  railroad  mortgage  contained  language  ap- 
parently reserving  the  rights  of  a  junior  mort- 
gagee, who  was  a  party  to  the  suit,  for  future 
disposition  before  the  sale  was  had.  He  failed 
to  take  any  action  in  pursuance  thereof,  and 
the  sale  was  made  ''without  redemption  or  ap- 
praisement," and  for  seven  years  thereafter  he 
took  no  steps  to  assert  his  claim.  Held,  that 
he  and  those  whom  he  represented  were  there- 
after debarred  from  involung  the  assistance  of 
a  court  of  equity  as  acpainst  the  purchasers  at 
the  sale. — Simmons  v.  Burlington,  C.  R.  &  N. 
Ry.  Co.,  159  U.  S.  278,  16  S.  Ct  1,  40  L.  Ed. 
150. 

XX.   REDEMPTIOIf. 

Impairing  obligation  of  contract,  see  Conadtn* 

tional  Law,  ^s»183. 
State  laws  as  rules  of  decislcm  in  federal  courts^ 

see  Courts,  ^=»374. 

^=5»591.  Rigl&t  to  rodoom  In  genoral* 

See  35  Cent  Dig.  Mtg.  ||  1693.  1684-1708. 

There  is  no  common-law  or  equitable  right 
of  redemption  after  foreclosure  sale,  in  the  ab- 
sence of  any  statutory  provision  on  the  subject. 
—Parker  v.  Dacres,  130  U.  S.  43,  9  S.  Ct.  433. 
32  li.  Ed.  848,  affirming  Same  v.  D'Acres,  2 
Wash.  T.  439,  7  P.  803. 

^=s>596,  597.  Loss  of  rlsht  hy  lapso  of 
timo.  and  waiTor,  ostoppol,  and 
laekos. 

See  85  Cent  Dig.  Mtg.  H  1742-1763;    18  Cent  Dls» 
Equity.  55  211,  241. 

A  petition  to  foreclose  a  trust  deed  of  cer- 
tain  wild  lands  in*  the  territory  of  Nebraska  was 
filed  after  the  death  of  the  beneficiary.  Held^ 
that  the  subsequent  decree  of  foreclosure  was 
void^  but  that  a  court  of  equity  would  not  be 
justified  in  permitting  the  assertion  of  an  out- 
standing eouity  of  redemption  after  a  lapse  of  29 
years,  in  the  entire  absence  of  the  elements  of 
good  faith  and  reasonable  diligence.— Harter  v. 
Twohig,  158  U.  S.  448,  16  S.  Ct  883,  39  L.  Ed. 
1049. 

Where  a  junior  mortgagee  is  a  party  defend* 
ant  to  a  foreclosure  bill  in  which  there  is  a 
prayer  that  he  be  decreed  to  redeem,  and  a  sale 
is  ordered  in  default  of  payment,  declaring  tho 
senior  mortgagor's  right  to  redeem  foreyer 
barred,  a  similar  order  as  to  the  right  of  re* 
demption  by  the  junior  mortgagee  is  not  sub* 
etantially  or  even  formally  necessary.  He  will 
have  a  right  to  redeem  without  such  order,  but, 
if  he  fail  to  assert  the  right,  and  stand  by  while 
the  sale  is  made  and  confirmed,  he  must  be 
deemed,  in  equity,  to  have  waived  his  right. — 
Simmons  v.  Burlington,  C.  R.  &  N.  Ry.  Co..  169 
U.  S.  278, 16  S.  Ct  1,  40  L.  Ed.  150. 
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MUNICIPAL  CORPORATIONS 


MOTHER. 

See  Parent  and  Child. 

MOTIONS. 

See  36  Cent.  Dig.  Motions. 
Review  of  proceedings,  see  Appefd  and  Error, 


For  porfiottlar  pwrpo%e%  or  relief. 


Abatement  and  Revival,  ^=»75. 

Appeal  and  Error,  «=9234-241,  794-801,  807, 

811,  833,  1124-11277 
Criminal   Law,   «s>602,   603,   096,   948-957, 

1131.  . 

Equity,  «=>261-264,  363. 
Indictment  and  Information,  ^s>185-140. 
Judgment,  ^=»166,  167,  386. 
New  Trial,  <8==>141-162. 
Pleading,  «S8>238,  34^-367. 
Process,  ^=>94-97. 
Trial,  «=»158,  160-162, 167-181.^ 

MOTIVE. 

Evidence  of  motive,  see  Criminal  Law,  ^s:» 
342;    Homicide.  ^=»166. 

Instmctiona  in  criminal  prosecutions,  see  Homi- 
cide, «s>287. 

Jurisdiction  of  federal  court  dependent  on  mo- 
tive in  invoking  it,  see  Courts,  ^=»307. 

Transfer  of  rights  in  order  to  vest  jurisdiction 
in  federal  court,  see  Courts,  ^=:»312. 


MOTIVE  POWER. 

See  Railroads,  ^=s>76. 

MOTOR  VEHICLES. 

See    cross-references    under    Automobilea. 

MOVING  PICTURES. 

Board  of  crasors,  see  Theaters  and  Shows,  ^s»2. 
Exhibition  of  incidents  of  copyrighted  books,  see 

Copyrights,  ^=»2,  55. 
Importation  of  prize  fight  films,  see  Commerce, 

^r»31. 
Interstate  commerce  regulation,  see  Commerce, 


MULTIFARIOUSNESS. 

See  Equity,  «ss>146-150,  195. 

MULTIPLICITY  OF  SUITS. 

See- 
Equity,  ^s»51. 
Injunction,  ^=»19. 

MUNICIPAL  AID. 

To  railroads,  see  Railroads,  ^=»34r42. 


MUNICIPAL   CORPORATIONS. 

Scope-Note. 

[INCLUDES  public  coTponttlons  formed  nnder  special  charters  or  by  voluntary  organi- 
sation under  general  laws  for  purposes  of  subordinate  local  government  of  cities,  towns, 
Tillages,  etc;  tbelr  status  as  bodies  politic  and  corporate;  their  creation,  organization, 
boundaries,  divisions,  alteration,  amendment  or  forfeiture  of  charters,  and  dissolution; 
corporate  powers  and  legislative  regulation  and  control ;  meetings  of  goyeming  bodies,  and 
passage  of  resolutioiks,  ordinances,  and  by-laws;  municipal  boards,  officers,  and  agents, 
and  their  rights,  powers,  proceedings  and  liablUtiea;  public  Improvements  and  assessments 
therefor  and  grants  of  franchises  or  aid  thereto;  control  and  regulation  of  public  places 
and  works,  police  regulations,  licenses,  violations  of  regulations,  and  liabilities  incurred  in 
performance  or  for  nonperformance  of  municipal  duties  or  for  acts  of  municipal  boards, 
officers,  or  agents ;  municipal  property,  contracts,  indebtedness,  bonds,  and  other  securities ; 
municipal  taxation,  revenue,  and  finances;  claims  against  municipal  corporations;  actions 
by  or  against  municipal  corporations;  and  criminal  prosecutions  against  municipal  cor- 
porations. 

[For  r«lat*d  matters  under  other  topics,  see  oross-raferonees  aftar  analysitj 

Analysis. 

L  Creation,  Alteration,  Existence,  and  Dissolution. 

(A)  Incorporation  and  Incidents  o^  Existence. 

«=»17. -De  facto  corporations. 

18.  Attacking  validity  of  incorporation. 

19.  Succession  to  pre-existing  rights  and  liabilities. 

(B)  Territoriai.  Extent  and  Subdivisions,  Annexation,  Consou- 

DATiON,  and  Division. 

26.  Alteration  and  creation  of  new  municipalities. 

29.  Annexation  of  territory. 

36.  Operation  and  effect. 
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L  Creation,  Alteration,  Existence,  and  Dissolution — Continued. 

(C)  Amendment,  Repeal,  or  Forfeiture  oe  Charter,  and  Dissolu- 
tion. 
«=3  46.  Amendment  of  charter  or  special  act 
48.  New  charter  *and  reorganization. 

II.  Governmental  Powers  and  Functions  in  General.     . 

III.  Legislative  Control  of  Municipal  Acts,  Rights,  and  Liabilities. 

€=>64.  Nature  and  scope  of  legislativ^e  power  in  generaL 

68.  Municipal  property. 

71.  Grants  of  franchises  or  privileges. 

75.  Consent  of  local  authorities  or  voters. 

76.  Confirmation  or  ratification  of  municipal  acts. 

IV.  Proceedings  of  Council  or  Other  Governing  Body. 

(A)  Meetings,  Rules,  and  Proceedings  in  General. 

(B)  Ordinances  and  By-Laws  in  General. 

^=s>lll.  Validity  in  general. 
116.  Implied  repeal. 

V.  Officers,  Agents,  and  Employes. 

(A)  Municipal  Officers  in  General. 

[No  paragraphs  or  references  in  this  Digest.   .But  see  36  Cent.  Dig.  Mun!l 
Corp.   §§  290-414.] 

(B)  Municipal  Departments  and  Officers  Thereof. 
«=»179.  Police. 

187.  Pensions  and  benefit  funds. 

(C)  Agents  and  Employ:6s. 

[No  paragraphs  or  references  in  this  Digest.  But  see  36  Cent.  Dig.  Mun. 
Corp.  li  57(M)06.] 

VI.  Property. 

«=»  226.  Sale  or  other  disposition  of  property. 

VIL  Contracts  in  General. 

«=>232.  Power  to  bind  successors. 
234.  Proposals  or  bids. 

238.  Form  and  requisites. 

252.  Modification  or  rescission. 

264.  Rights  and  remedies  of  contractor  and  sureties. 

VIII.  Municipal  Expensed  and  Charges  and  Statutory  Liabilities. 

^S9  268.  Expenses  of  municipal  government  in  general. 

IX.  Public  Improvements. 

(A)  Power  to  Make  Improvements  or  Grant  Aid  Therefor. 
^s»272.  Lighting. 

278.  Exercise  of  power  in  general. 

285.  Power  to  grant  franchise  or  privilege  in  general. 

(B)  Preliminary  Proceedings  and  Ordinances  or  Resolutions. 

^=>293.  Preliminary  resolution  or  oth^r  action  on  application. 
294.  Notice  of  proposed  improvement  or  resolution. 

321.  Review  of  proceedings. 

322.  Compelling  making  of  improvement. 

324.  Collateral  attack  on  proceedings. 

325.  Conclusiveness,  operation,  and  effect  of  proceedings. 

(C)  Contracts. 
330.  Necessity  for  submission  to  competition. 
352.  Construction  and  operation. 
355.  Performance  of  work. 
360.  Alterations  and  additional  or  extra  work. 

368.  Guaranties  of  work  and  stipulations  for  repairs. 

369.  Payment  of  compensation. 
372.  From  proceeds  of  assessments  or  special  taxes. 
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IX.  Public  Improvements — Continued. 

(D)  Damages. 

^=»378.  Constitutional  and  statutory  provisions. 

(E)  Assessments  for  Benefits  and  Special  Taxes. 
#s>  406.  Power  to  levy  In  general. 

407.  Constitutional  requirements  and  restrictions. 
411.  Nature  of  improvement. 

417.  Sewers,  drains,  and  water  courses. 

418.  Water  supply,  works,  and  mains. 

420.  Parks  and  other  public  places. 

421.  Nature  of  property  liable. 
426.  Public  property. 

434.  Exemptions. 

435.  Conveyances  to  evade  assessment. 

436.  Benefits  to  property. 

439.  Nature,  extent,  and  amount. 

440.  Previous  existence  of  similar  improvement. 

444.  Effect  of  defects  in  proceedings  preliminary  to  improve-r 

ment. 

445.  Effect  of  invalidity  of  or  irregularity  in  contract. 
449.  Ordinance,  resolution,  or  order  for  levy. 

453.  Commissioners  or  others  specially  appointed  to  make  as* 
sessment. 

465.  Notice  of  proceedings  for  making  of  assessment  and  hear- 
ing thereon. 

464.  Apportionment  of  benefits  and  expenses  of  improvement. 

465.  In  general. 

466.  Benefit  to  property  in  general. 

486.  Notice  of  assessment. 

487.  Persons  who  may  question  validity  of  assessment. 

488.  489.  Estoppel  or  waiver  as  to  defects  or  objections. 

492.  Amendment  or  correction  by  officers  making  assessment. 

493.  Confirmation   or   revision   of   assessment   by   municipal 

council  or  board. 

513.  Actions  to  enjoin  or  set  aside  assessment. 

514.  Reassessment  or  additional  assessment. 

519.  Lien  and  priority. 

520.  Payment. 

521. In  general. 

523.  Refunding  or  recovery  of  assessment  or  tax  paid. 

(F)  Enforcement  of  Assessments  a;nd  Special  Taxes. 

^=»534.  Restraining  enforcement. 

535.  In  general. 

536.  Grounds. 

537.  Payment  or  tender  of  amount  due. 

573.  Sale  of  land. 

579.  Title  and  rights  of  purchaser. 

X.  Police  Power  and  Regulations. 

(A)  Delegation,  Extent^  and  Exercise  oe  Power. 
«=>595.  Public  safety  and  welfare. 
598.  Public  morals. 

601.  Building  regulations. 

602.  Billboards,  signs,  and  other  structures  or  devices  for  ad- 

vertising purposes. 

606.  Smoke  and  offensive  or  noxious  odors. 

607.  Removal  and  disposition  of  garbage,  refuse,  and  filth. 

610.  Regulation  of  occupations  and  employments. 

611.  In  general. 

XUis  Dieest  is  compiled  on  the  Key-Numbev  System.    For  explanation,  see  pace  iii. 
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X.  Police  Power  and  Regulations — Continued. 

^A)  DKiy^GATioN,  Extent,  and  Exercise  op  Power — Continued, 

^=s>613.  Mechanical  trades  and  pursuits, 

617.  Special  privileges. 

626.  Discrimination. 

(B)  VlOI^ATlONS   AND   ENFORCEMENT   OP    REGULATIONS. 

XI.  Use  and  Regulation  of  Public  Places,  Property,  and  Works. 

(A)  Streets  and  Other  Public  Ways. 

«=5>664.  Privileges  of  and  restrictions  on  abutting  owners. 

667.  Structures  or  projections  on  or  over  street. 

671. Rights  and  remedies  as  to  obstructions  or  improper 

use  of  roadway. 

679.  Grant  of  rights  to  use  street  for  purposes  other  than  high- 

way. 

680,  681.  Power  to  grant  franchises  and  privileges  in  gen- 

eral. 

682.  Mode  and  extent  of  use. 

686.  Exclusive  grant  or  license. 

(B)  Sewers,  Drains,  and  Water  Courses. 

(C)  Public  Buildings,  Parks,  and  Other  Public  Places  and  Prop- 

erty. 
XII.  Tort. 

(A)  Exercise  oi^  Governmental  and  Corporate  Powers  in  Generau 

(B)  Acts  or  Omissions  oe  Officers  or  Agents. 

(C)  Defects  or  Obstructions  in  Streets  and  Other  Public  Ways. 

^=s>755.  Nature  and  erounds  of  liability. 

787.  Notice  of  defect  or  obstruction. 

788.  In  general. 

802.  Contributory  negligence  of  person  injured. 

805.  Knowledge  of  defect  or  danger. 

807. Choice  of  ways. 

810.  Actions  for  injuries. 

818. Admissibilihr  of  evidence.^ 

821. Questions  for  jury. 

822.  Instructions. 

826. Appeal  and  error. 

(D)  Defects   or    Obstructions    in    Sewers,    Drains,    and    Water 

Courses. 
«=s»8dl.  Defects  in  plan  or  construction  of  sewer  or  drain. 

(E)  Condition  or  Use  of  Public  Buildings  and  Other  Property. 

^=9  853.  Vessels  and  boats. 

XIII.  Fiscal  Management,  Public  Debt,  Securities,  and  Taxation. 

(A)  Power  to  Incur  Indebtedness  and  Expenditures. 
^=s>  859.  Constitutional  and  statutory  provisions. 

862.  Limitation  of  amount. 

864.  Debts  and  expenditures  subject  to   limitation. 

869.  Borrowing  money. 

872.  Aid  to  corporations,  and  subscription  to  or  purchase  of 

corporate  stock. 

873.  In  general. 

878.  Unauthorized  debts. 

(B)  Administration   in  General,  Appropriations,  Warrants,  and 

Payment. 

^=>  895.  Warrants  and  certificates  of  indebtedness. 

897.  Power  and  duty  to  issue. 

898.  Issuance,  requisites,  and  validity. 

901.  i  Interest. 


i 
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Xni.  Fiscal  Management,  Public  Debt,  Securities,  and  Taxation— Continued. 

(C)  Bonds  and  Other  Securities,  and  Sinking  Funi>s. 

906.  Nature  of  power  to  issue  securities.  • 

907.  Constitutional  and  statutory  provisions. 
909.  Purposes  of  issue  of  bonds. 
910. In  general. 

911.  Public   improvements. 

912.  — -  Aid  to  corporations,  and  subscription  to  or  purchase 
of  corporate  stock. 

913.  Funding  or  refunding  indebtedness. 

914.  Limitation  of  amount  of  bonds. 

916.  Particular  purposes.  • 

917.  Proceedings  preliminary  to  issue  of  bonds.. 

918.  Submission  of  question  of  issue  of  bonds  to  popular  vote. 

919.  Provision  for  payment  or  redemption  of  bonds. 

920.  Authority  of  officers  or  agents. 
922.  Form  and  contents  of  bonds. 

.923.  In  general. 

924.  Necessary  recitals.       _ 

925.  Provisions  as  to  payment. 

927.  Execution  of  bonds. 

928.  Issuance  and  delivery  of  bonds. 

929.  In  general. 

930.  Fulfillment  of  conditions, 

931.  Validity  of  bonds  in  general. 

932.  Ratification  of  invalid  bonds. 

933.  In  general. 

934.  Payment  of  principal  or  interest. 

935.  Curative  statutes  and  ordinances. 

936.  Registration  of  bonds. 
938.  Negotiability  and  transfer  of  securities. 

I  939.  Rights  and  liabilities  on  transfer  of  securities  in  general. 

940.  Bona  fide  purchasers. 

941. Good  faith  in  general. 

942. Constructive  notice,  and  facts  putting  on  inquiry. 

943.  Effect  of  recitals  in  bonds. 

944.  Effect  of  recitals  in  municipal  records. 

945.  Effect  of  official  decisions,  certificates,  and  affidavits. 

946. Consideration. 

947.  Purchasers  from  bona  fide  holders. 

948.  Defenses  as  against  bona  fide  holders. 

949.  Rights  and  remedies  of  holders  of  invalid  securities. 
951.  Sinking  funds  and  redemption. 

.    955.  Actions. 

,  (D)  Taxes  and  Other  Revenue  and  Appi^ication  Thereof. 

j  ^s»956.  Power  and  duty  to  tax  in  general. 

■  957.  Constitutional  requirements  and  restrictions. 

958.  Charter  and  other  statutory  provisions. 

960.  Power  to  tax  for  special  purposes. 

963.  Aid  to  corporations  and  subscriptions  to  or  pur- 
chase of  stock. 

964.  Payment  of  indebtedness. 

966.  Persons  and  property  taxable. 

967.  Exemptions  from  taxation. 

984.  Disposition  for  municipal  purposes  of  ta-xes  and  other 

revenue. 

985.  In  general. 

_  986.  Taxes  for  special  purposes. 

Thla  Bluest  is  compiled  on  the  Kej-Nninber  Sjttem.    For  explanation,  lee  pace  iii« 
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XnL  Fiscal  Management,  Public  Debt,  Securities^  and  Taxation — Continued. 

(E)  Rights  and  Remedies  o^  Taxpayers. 
^s»987.  Nature  and  scope  in  generaL 
1000.  Actions. 

XIV.  Claims  Against  Corporation. 

XV.  Actions. 

ess  1018.  Compromise  and  settlement  of  litigation. 
1029.  Process. 

1037.  Judgment.  .      . 

1038.  Execution  and  enforcement  of  judgment. 

XVI.  Criminal  Responsibility. 

[No  paragraphs  or  references  In  this  Digest    But  see  86  Cent  Dig.  Mun. 
Ck>rp.  If  2215-2217J 


Cross-References. 


Oonnties. 

District  of  Golmnbfa. 

Schoolfl  and  School  Districts,  ^5»22-105. 

T6WIIS. 

Ck>ncliisiTene88,  as  against  officers, 'citizens,  or 
taxpayers,  of  jndgment  against  municipality, 
and  ^ce  versa,  see  Judgment,  ^=9702. 

Construction  or  acquisition  of  belt  line  railroads, 
see  Railroads,  ^=»1^. 

Estoppel  against  city,  see  Estoppel,  ^=»e2. 


Internal  revenue  taxes  on  business  of  municipal 
corporation,  see  Internal .  Revenue,  ^s»5. 

Irrigation  districts,  see  Waters  and  Water 
Courses,  ^s»223-231. 

Mandamus  to  municipalities  and  municipal  offi- 
cers, see  Mandamus,  ^s»63-119. 

Review  of  decisions  of  state  court,  see  Courts, 
^=9394(10). 

Street  railroads,  see  Street  Railroads. 

Subjects  and  titles  of  acts,  see  Statutes,  ^s»120. 

Water  supply,  see  Waters  and  Water  Courses, 
^=9188-206. 


X.  OBEATIOH,    ALTERATION,    EXIST- 
ENOEiuAND  DISSOLUTIOif. 

Of  counties,  see  Counties,  ^=91-18. 
Of  towns,  see  Towns,  ^=9S-9. 

(A)  INCORPORATION  AND  INCIDKNTS 
OF  EXISTENCE. 

Equal  protection  of  laws,  see  Constitutional 
Law,  «=s»225. 

Impairing  obligation  of  charter,  see  Constitu- 
tional Law,  €=9127. 

€=9 17.  Do  faoto  oorporatloiuu 
See  t6  Cent.  Dig.  Mun.  Corp.  H  84-80. 

The  doctrine  that  where  a  municipal  corpo- 
ration is  wholly  void  ab  initio,  as  being  created 
without  warrant  of  law,  it  can  create  no  debts; 
does  not  apply  to  the  case  of  an  irregularly  or- 
ganized corporation,  which  has  obtained,  by  com- 
pliance with  a  general  law  authorizing  the  for- 
mation of  municipal  corporations,  an  organiza- 
tion valid  as  against  everybody  except  the  state 
acting  by  direct  proceedings.  Such  an  organiza- 
tion is  merely  voidable,  and,  if  the  state  refrains 
from  acting  until  after  debts  are  created,  the 
obligations  are  not  destroyed  by  a  dissolution  of 
the  corporation,  but  they  devolve  upon  the  new 
corporation  which  succeeds  by  operation  of  law 
to  the  property  and  improvements  of  its  prede- 
cessor, though  the  new  corporation  Includes  less 
territory  than  the  old.— Shapleigh  v.  City  of 
San  Angelo,  17  S.  Ct.  957,  167  U.  S.  646,  42 
L.  Ed.  310. 

^B»18.  Attaekias  Tallditjr  of  incorpora- 
tion. 
Bee  86  Cent  Dig.  Mun.  Corp.  ||  41-44. 

The  official  action  and  character  of  the  may- 
or and  secretary  in  signing  and  sealing  munici- 
pal securities  cannot  be  challenged  on  the  ground 
that  the  corporation  was  irregularly  formed,  the 
corporation  being  competent,  notwithstandiug  its 
Irregular  organization,  to  contract  for  municipal 


purposes.— Shapleigh  T.  City  of  San  Angelo,  17 
S.  Ct.  957,  167  U.  S.  646,  42  L.  Ed.  310. 

^=»10.  Snooession  to  pro-oalstins  rlc^ta 
and  UabiUties. 

Bee  86  Cent  Dig.  Mun.  Corp.  ||  V^  4B-48. 

Laws  Okl.  1890,  c.  14,  created  a  commiasion 
to  hear  and  determine  certain  daims  which 
arose  against  certain  municipalities  before  they 
were  legally  created;  and  section  4  provided 
that  the  commission  should  make  a  report  to 
the  district  court,  showing,  etc.,  ''for  the  approv- 
al or  disapproval  of  the  oistrict  court"  Ueld, 
that  the  act  authorized  such  court  to  provide 
under  its  rules  for  a  hearing  on  notice,  based  on 
such  report,  and  to  ascertain  the  facts,  without 
the  intervention  of  a  jury,  necessary  to  the  in- 
telligent discharge  of  its  duties.— Guthrie  Nat. 
Bank  v.  City  of  Guthrie,  19  S.  Ct  513,  173  U. 
S.  528,  48  L.  Ed.  796. 

(B)  TERRITORIAL  EXTENT  AND  SUBDI- 
VISIONS. ANNEXATION,  CONSOLI- 
DATION. AND  DIVISION. 

Due  process  of  law,  see  Constitutional  Law,  ^=9 

254. 
Equal    protection   of  laws,   see    Constitutional 

Law,  ^=9225. 
Impairing  obligation  of  contracts,  seie  Constitn- 

flonal  Law,  ^=3>120. 
Special  or  local  laws,  see  Statutes,  ^s»90-94. 


^B»26*  Alteration^  and  oreation  of  mmw 
mnnioipalities. 
Bee  t6  Cent  Dig.  Man.  Corp.  H  6S-m. 


—  Annexation  af  territoTT^ 

See  86  Cent.  Dig.  Mun.  Corp.  H  M-75. 

The  discrimination  between  indiyiduals  and 
corporations,  in  respect  to  annexation  to  a  city 
of  lands  held  for  agricultural  purposes,  cannot 
be  attacked  as  unconstitutional,  to  defeat  tiie 
annexation  of  lands  of  a  corporation  which  are 
not   held   for   agricultural   purposes.— Clark    t. 
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City  of  Kansas  City,  20  S.  Ct.  284,  176  TJ.  S. 
114,  44  L.  Ed.  392. 

^s»35.  — «-  Operation  and  effect* 

See  S6  Cent  Dig.  Mun.  Corp.  98  102,  103. 

A  portion  of  a  city  subsequently  'included 
by  enlarging  its  boundaries  is  subject  to  tbc 
provision  of  a  railroad  company's  charter  re- 
qoiring  the  consent  of  the  common  council  for 
die  location  of  the  railroad  track,  depots,  and 
en^e  houses  within  the  city.  Decree  50  N.  E. 
1104.  173  lU.  471.  53  L.  R.  A.  408.  affirmed.— 
Illinois  Cent.  R.  Co.  v.  City  of  Chicago,  20  S. 
Ct.  509,  176  U.  S.  646,  44  L.  Ed.  622. 

(C)  AMBimMENT,  REPEAL,  OR  FORFEI- 
TURE OF  CHARTER,  AND 
DISSOLUTION. 

Effect   of    territorial    cession,    see    Territories, 


E?xercise  of  option  to  purchase  waterworks  plant 
by  charter  amendment,  see  Waters  and  Wa- 
ter Courses,  ^=:»183. 

^=»46.  Amendment  of  obartor  or  speeial 
aet. 

See  38  Gent.  Dig.  Mun.  Corp.  H  12S-125. 

A  change  in  a  city  charter  confined  to  the 
matters  relating  to  the  acquisition  and  operation 
of  a  municipal  water  plant  is  an  amendment  and 
not  a  revision,  within  Const.  Colo.  art.  20,  in- 
vesting the  people  of  the  city  by  section  4  with 
exdusiTe  power  in  revising  or  amending  the 
charter,  and  makes  a  distinction  in  section  5 
between  an  amendment  and  a  revision  in  ex- 
tenso;  the  difference  being  that  an  amendment 
may  be  initiated  by  petition,  while  a  revised 
charter  requires  the  intervention  of  a  charter 
convention. — City  and  County  of  Denver  v. 
New  York  Trust  Co.,  33  S.  Ct.  657,  229  U.  S. 
123,  57  L.  Ed.  1101,  reversing  decree  187  F. 
890,  110  C.  C.  A.  24. 

Amending  a  municipal  charter  so  as  to  pre- 
vent the  granting  of  any  franchise  to  furnish 
water  as  a  part  of  a  plan  to  establish  a  mu- 
nicipal water  plant,  authorized  by  Const.  Colo, 
art  20,  S  1,  does  not  violate  section  4  of  that 
article,  providing  that  the  question  of  granting 
a  desircMl  franchise  shall  be  submitted  to  the 
electors  on  the  deposit  with  the  city  treasurer 
of  the  expense  of  the  submission. — Id. 

Amendments  to  a  city  charter  adopted  under 
the  state  Constitution  supersede  pro  tanto  the 
original  provisions  of  the  charter  with  which 
they  are  not  in  accord. — Id. 

^=>48.   Now  oharter  and  reorganisation. 

S«e  36  Cent.  Dig.  Mun.  Corp.  8§  127.  128.  130-133. 

Where  the  legislature  repeals  the  charter 
of  a  municipal  corporation,  and  reincorporates 
substantially  the  same  people  as  a  municipal 
body  under  a  new  name  for  the  same  general 
purpose,  and  the  great  mass  of  the  taxable  prop- 
erty of  the  old  corporation  is  included  within 
the  limits  of  the  new,  and  the  property  of  the 
old  corporation  used  for  public  purposes  is 
transferred,  without  consideration,  to  the  new 
corporation  for  the  same  public  uses,  the  latter, 
notwithstanding  a  great  reduction  of  its  corpo- 
rate limits,  is  the  successor,  in  law,  of  the  for- 
mer, and  liable  for  its  debts;  and,  if  any  part  of 
the  creditors  of  the  old  corporation  are  left 
without  provision  for  the  payment  of  thc>ir 
claims,  they  can  enforce  satisfaction  out  of  the 
new.— Port  of  Mobile  v.  Watson,  116  U.  S.  289. 
6  8.  Ct  308,  29  L.  Ed.  620. 

The  present  city  of  Manila,  reincorporated 
by  the  Philippine  commission  with  substantially 
the  same  municipal  powers,  area,  and  inhabi- 
tants as  the  Spanish  municipality  of  the  same 
name,  is.  liable  upon  municipal  obli^pations  in- 
curred prior  to  the  cession  of  the  Philippine  Is- 


lands by  treaty  of  Paris  (Act  Dec.  10,  1898, 
30  Stat.  1754)  to  the  United  States.— Vilas  v. 
City  of  Manila,  31  S.  Ct.  416,  220  U.  S.  345, 
55  L.  Ed.  491. 

n.   OOVEBimiENTAL  POIXHSRS  AITO 
FUNCTIONS   IN   OENERA3L 

Efea  86  Cent.  Dig.  Mun.  Corp.  §S  141-155. 

See  District  of  Columbia,  ^s>2. 

Delegation  of  legislative  powers  to  municipal 
corporations,  see  Constitutional  Law,  ^=>63. 

Delegation  to  municipalities  of  power  to  control 
traffic  in  intoxicating  liquors,  see  Intoxicat- 
ing Liquors,  ^=»9,  10. 

Power  to  impose  license  tax,  see  Licenses,  ^=s> 
5%. 

m.  I.EGI8LATIVE  CONTROL  OF  Mtl- 

NICIPAL   ACTS,   RIGHTS,  AND 

LIABILITIES. 

Of  counties,  see  Counties,  €=»24. 

^^64.  Nature   and   scope   of  legislatiTO 
power  in  general. 

Se6  36  Cent.  Dig.  Mun.  Corp.  S9  166,  157. 

The  general  power  of  a  state  over  municipal- 
ities extends  to  reflating  the  kinds  of  laborers 
which  may  be  employed  in  public  works  of  such 
municipalities.— Heim  v.  McCall,  36  S.  Ct  78, 
239  U.  S.  175,  60  L.  Ed.  206,  affirming  judg- 
ment 108  N.  E.  1095,  214  N.  Y.  629. 

^^GS.  Mnnicipal  property. 

See  36  Cent  Dig.  Mun.  Corp.  18  166-169. 

The  act  of  congress  of  March  2,  1867,  au- 
thorizes the  entry  of  land  occupied  as  a  town 
site  by  the  county  judge,  "in  trust  for  the  sev- 
eral use  and  benefit  of  the  occupants  thereof, 
according  to  their  respective  interests,  the  exe- 
cution of  which  trust,  as  to  the  disposal  of  the 
lots  in  such  town,  and  the  proceeds  of  the 'sales 
thereof,  to  be  conducted  under  such  rules  as 
may  be  prescribed  by  the  legislature  of  the  state 
or  territory."  Held,  that  the  legislature  of  the 
territory  could  not,  under  the  authority  confer- 
red Iff  the  above  act  of  congress,  change  or 
close  the  streets,  alleys,  and  blocks  of  the  town 
by  a  new  survey.-— Ashby  v.  Hall,  119  U.  S. 
526,  7  S.  Ct.  308,  30  L.  Ed.  469,  affirming  judg- 
ment Parcher  v.  Ashby,  5  Mont  68,  1  P.  204. 

Therefore  a  lot  owner  in  such  a  town,  who 
at  the  time  of  such  entry  has  a  right  to  ingress 
and  egress  in  an  alley,  cannot  be  deprived  here- 
of by  a  subsequent  order  and  conveyance  of  the 
county  court— Id. 

^=»71«   Grants    of    franoliises    or    prlvi* 
leges.  , 

See  36  Cent.  Dig.  Mun.  Corp.  |  173. 

The  power  to  charter  a  street  railway  was 
not  withdrawn  from  the  Legislature  by  Const 
Ter.  1876,  art.  10,  |  7,  providing  that  "no 
law  shall  be  passed  by  the  Legislature,  granting 
the  right  to  construct  and  operate  a  street 
railway  within  any  city,  town,  or  village,  or 
upon  any  public  highway,  without  first  acquir- 
ing the  consent  of  the  local  authorities  having 
control  of  the  street  or  highway  proposed  to  be 
occupied  by  said  railway,"  but  such  power  still 
exists,  provided  the  consent  of  the  local  au- 
thorities be  first  acquired.  Judgment  (Tex.  Civ. 
App.)  81  S.  W.  106,  affirmed.— San  Antonio 
Traction  Co.  v.  Altgelt,  26  S.  Ct  261,  200  U. 
S.  304,  50  L.  Ed.  491. 

^=3>75.   Consent    of    looal    anthorltlefl   or 
▼oters. 

See  36  Cent  Dig.  Mun,  Corp.  99  179,  180. 

A  state  legislature,  unless  restrained  by  the 
organic  law,   having  the  right  to  authorize  a 
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municipal  corporation  to  issue  bonds  in  aid  of 
a  railroad,  may  lev:^  a  tax  to  pay  the  bonds  and 
interest  with  or  without  a  popular  vote.— Otoe 
County  V.  Baldwin,  111  U.  S.  1,  4  S.  Ct.  265, 
28  L.  Ed.  331. 

^=»76.   Conflrmatlon    ov    ratifioation    of 
municipal  acts. 

See  86  Cent.  Dig.  Mun.  Ck>rp.  |i  181,  687. 

Subsequent  legislative  ratification  of  ^the 
acts  of  a  municipal  corporation,  which  might 
lawfully  have  been  performed  under  legislative 
sanction  in  the  first  instance,  is  equivalent  to 
original  authoritar.-— BoUes  v.  Town  of  Brimfield, 
120  U.  S.  759,  7  S.  Ot.  736,  30  L.  Ed.  786. 

Where  railroad  aid  bonds  of  a  municipality 
in  a  territory  are  void  because  issued  in  viola- 
tion of  the  act  of  June  8,  1878  (20  Stot.  101), 
limiting  the  power  of  municipalities  to  incur 
debts  or  ooligations  necessary  to  the  adminis- 
tration of  their  internal  affairs,  congress  may 
subsequently  validate  such  bonds  by  providing 
for  their  funding,  where  at  the  time  of  the  pas- 
sage of  sudi  restrictive  act  thbre  was  nothing 
to  prevent  congress  from  authorizing  the  issu- 
ance of  such  bonds.— Utter  v.  Franklint  19  S. 
Ct  183,  172  U.  S.  416,  43  K  Ed.  498. 

Laws  Okl.  1890,  c  14,  providing  for  the 
taxation  of  property  of  certain  municipalities 
for  the  payment  of  certain  claims  which  arose 
before  they  were  legally  organized,  was  not  be- 
yond the  power  of  the  legislature  because  such 
claims  were  not  incurred  by  officers  of  either  a 
de  jure  or  a  de  facto  municipal  government, 
and,  hence,  that  sucdi  municipalities  had  neve^ 
either  as  corporations  de  facto  or  de  jure,  agreed 
to  pay  them.— Guthrie  Nat  Bank  v.  City  of 
Guthrie,  19  8.  Ct  513.  178  U.  S.  528,  43  L. 
Ed.  796. 

TV.  PROCEEDINGS    OF   OOlTNOIIi   OR 
OTHER  OOVERNnrO  BODY. 

(A)  MEETINGS,  RULES,  AND  PROCEED- 
INGS IN  GENERAL. 

See  86  Cent  Dig.  Man.  Corp.  81  184-220. 

Town  meetings,  see  Towns,  ^=s>17-24.  ' 

(B)  ORDINANCES  AND  BY-LAWS  IN 

GENERAL. 

Decisions  of  state  courts  as  controlling  in  feder- 
al conrts,  see  Courts,  ^s»366. 

Jurisdiction  of  United  States  Supreme  Court  in 
action  to  restrain  enforcement  see  Courts, 
«B>282(2). 

Ordinances  fixing  water  rates,  see  Waters  and 
Water  Courses,  €=:»203. 

Restraining  <enforcement  see  Injunction,  ^=»85. 

Restraining  passage  of  ordinances,  see  Injunc- 
tion, ^s»84. 

4=3»111«  Validitj  in  BonerAL 
8m  36  Gent  Dig.  Mun.  Corp.  S§  .246-25e. 

Possible  invalidity  of  penalties  prescribed  bv 
municipal  ordinance  for  violation  of  its  provi- 
sions as  to  occupancy  of  city  streets  by  telegraph 
company  under  Act  July  24,  1866,  does  not 
defeat  other  provisions,  where  the  penalties  are 
separable  from  the  rest  of  the  ordinance.— 
(1912)  Western  Union  TeL  Co.  v.  City  of  Rich- 
mond, 32  S.  Ct  440,  224  U.  S.  160.  66  U  Ed. 
710,  affirming  decree  (O.  C.  1909)  178  F.  810. 

A  municipal  ordinance  imposing  a  license 
fee  on  a  local  telegraph  business  within  the  state 
not  excepting  messages  for  the  federal  govern- 
ment forwarded  by  a  company  which  has  ac- 
cepted provisions  of  act  July  24,  1866,  renders 
the  whole  tax  invalid.— Williams  v.  City  of  Tal- 
ladega, 33  S.  Ct.  116,  226  U.  S.  404.  57  U  Ed. 
275,  reversing  judgment  51  So.  330,  164  *Ala. 
63db 


The  provisions  of  a  city  ordinance  relating 
to  the  motive  power  of  railroad  companies  hav- 
ing rights  in  streets  are  so  far  separable  from 
provisions  prohibiting  the  hauling  of  freight 
cars  and  those  declaring  forfeiture  for  violation 
of  the  ordinance  that  the  regulation  may  be 
enforced  against  the  use  of  steam  locomonves, 
though  prohibition  against  hauling  freight  cars 
may  be  invalid.— Southern  Pac.  Co.  v.  City  o£ 
PorUand,  33  S.  Ct.  308,  227  U.  S.  659,  57  lu 
Ed.  642,  affirming  decree  (C.  O.)  177  F.  968. 

Where  an  ordinance  imposing  a  license  tax 
on  an  express  company  as  a  condition  precedent 
to  its  transaction  of  interstate  business  within 
the  city  is  invalid,  a  provision  of  tJie  ordinance 
requiring  a  bond  for  each  vehicle  conditioned 
for  the  safe  and  prompt  deliverv  of  baggage  is 
also  void.— Barrett  v.  City  of  New  TorJKT  34  S. 
Ct  203,  232  U.  S.  14,  58  L.  Ed.  483,  reversing 
decree  (C.  C.)  189  F.  268. 

The  invalidity  of  a  license  imposed  by  an 
ordinance  as  applied  to  interstate  business  of 
an  express  company  renders  invalid  a  provision 
for  the  licensing  of  drivers  of  a  ^'licensed  hack 
or  express"  upon  certain  conditions  and  regala« 
tions.— Id. 

^=>116.  Implied  repeaL 

See  86  Cent.  Dig.  Man.  Corp.  If  MI-STL 

The  express  repeal  by  Iowa  Act  March  2(^ 
1913,  of  the  earlier  Act  of  April  15,  1911,  re- 
lating to  the  abatement  of  smoke  nuisances,  did 
not  annul  a  municipal  ordinance  adopted  under 
the  earlier  law.— Northwestern  Laundry  v.  City 
of  Des  Moines,  86  S.  Ct  206,  239  U.  8.  480, 
60  L.  Ed.  396. 

V.  OFFIOEB8.   AOEHT8,  AMD  ElK- 

PliOTtS. 

See~* 

Counties,  ^s»47,  63. 

District  of  Columbia,  ^=»7« 

Towns,  ^=928. 
Mandamus  to  municipal  officen,  set  Mandamoa, 

«=»63-119. 

(A)  MUNICIPAL  OFFICERS  IN  GENERAL. 

(No  paragraphs  or  references  In  this  Digest.    But 
see  36  Cenc  Dig.  Mun.  Corp.  ||  290-414.] 

(B)  MUNICIPAL  DEPARTMENTS  AND 
OFFICERS  THEREOF. 

Policemen  of  District  of  Columbia,  see  District 

of  Columbia,  ^S97, 
Review  in  federal  courts  of  decisiona  of  stata 
courts,  see  Courts,  ^s»394(10). 


Police. 
See  86  Cent  Dig.  Mun.  Corp.  ||  449-811 

^S9l87«  —  Pansiona  and  benaflt  fomAa. 

Bee  86  Cent.  Dig.  Mun.  Corp.  U  618-ttL 

Act  AprU  1,  1878,  |  2  (St  1877-78,  p. 
879),  fixed  the  compensation  of  police  officera 
of  the  city  and  county  of  San  Francisco  at  a 
certain  sum  per  month,  and  directed  the  treas- 
urer of  the  city  and  county  to  "retain  from  the 
pay  of  each  police  officer  the  sum  of  $2  per 
month,  to  be  paid  into  a  fund  to  be  known  aa 
the  'Police  Life  and  Health  Insurance  Fund,'  '* 
of  which  $1,000  was  to  be  paid  to  the  personal 
representative  of  any  member  of  the  police  forca 
upon  his  death.  Held,  that  as  the  police  officer 
never  received  the  amount  so  retained,  nor  had 
any  power  of  disposition  over  the  same,  he  had 
no  property  rights  in  such  fund,  which  was  itk 
effect  created  by  the  state,  until  the  happening 
of  the  contingency  upon  which  the  statute  pro* 
vided  that  part  of  it  should  be  paid  to  him,  or 
his  representative,  and  until  that  time  the 
fund  was  entirely  at  the  disposal  of  the  state. — 
Pcnnie  v.  Reis,  132  U.  a  464, 10  S.  Ct  149.  83 
L.  Ed.  426. 
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(C)  AGENTS   AND   BMPLOXfiS. 

[No  parasraphs  or  references  in  thfa  Digest  But 
see  86  Cent.  Dig.  Mun.  Corp.  S|  576-608J 

VI.  PROPERTY. 

See  Cemeteries,  ^=»13. 

Cession  of  territory  to  United  States,  8ee  Terri- 
tories, ^ss>Q, 

Of  counties,  see  Counties,  ^=»108. 

Purchase  of  nroperty  at  tax  sale,  see  Taxa- 
tion, <$=s>679. 

^=9225.   Sale     or    other    disposition    of 
property. 

Se»  86  Cent.  Dig.  Mun.  Corp.  S9  626-641.  6tt. 

The  informality  in  a  sale  of  real  property 
by  a  municipality,  arising  from  the  execution 
of  the  deed  by  the  mayor  rather  than  by  a 
sjiecial  commissioner,  wiU  not  sustain  ejectment 
by  the  municipality  to  recover  back  the  land 
after  the  purcnase  price  has  been  received  by 
the  city,  and  the  land  occiipied  by  the  purchas- 
er for  nearly  20  years.  Judgment  Morgan  v. 
Johnson.  106  F.  452,  45  C.  C.  A.  421,  affirmed. 
—Wright  V.  Morgan,  24  S.  Ot.  6.  191  U.  S.  55, 
48  li.  Ed.  89. 

A  deed  from  a  municipality  to  a  person 
incorrectly  described  as  the  bishop  of  Colorado, 
habendum  to  him,  his  heirs,  and  assigns,  is 
within  the  authority  conferred  by  a  resolution 
of  the  common  council,  grantinf^  the  petition 
of  the  grantee,  who  was  the  Roman  Catholic 
bishop  of  Denver,  for  a  conveyance  to  him  and 
his  successors  In  office. — ^Id. 

VH.   OONTRAOTS  IK   GENERAL. 

See—* 
Counties,  ^=»127* 
District  of  Columbia,  ^=s>9. 
Towns,  ^=»39. 

For  supplying  water  to  municijpality,  see  Wa- 
ters and  Water  Courses,  ^=^200. 

Impairment  of  obligation,  jurisdiction  of  fed- 
eral court,  see^ourts,  ^^282. 

Laws  impairing  obligation  of  contracts,  see  Con- 
stitutional Law,  «=»120-144. 

Restraining  impairing  of  contracts  by  city,  see 
Injunction,  <b»ll,  118. 

^=9232.  Poorer  to  biiid  snooossors. 

See  26  Cent.  Dig.  Mun.  Corp.  |  665. 

A  State  legislature,  unless  prohibited  by 
constitutional  provisions,  may  authorise  a  mu- 
nicipal corporation  to  contract  with  a  street 
railway  company  as  to  rates  of  fare,  and  so 
to  bind,  during  the  specified  period,  any  future 
common  council  from  altering  or  in  any  way 
interfering  with  such  contract. — City  of  De- 
troit V.  Detroit  Citizens'  St.  Ry.  Co.,  22  S. 
Ct  410,  184  U.  S.  868,  46  L.  Ed.  592. 

^»234.  Proposals  or  bids. 

See  86  Cent.  Dig.  Mun.  Corp.  |S  668-674. 

^»288.  — —  Form  and  requisites. 

See  86  Cent.  Dig.  Mun.  Corp.  |  674. 

A  mistake  in  the  proposals  by  a  bidder  for 
a  contract  with  a  city,  which  is  promptly  de- 
clared by  an  agent  of  the  bidder  as  soon  as  it 
u  discovered  and  before  the  city  has  done  any- 
thing to  alter  its  condition,  will  not  bind  the 
bidder  by  reason  of  a  provision  in  the  citr  char- 
ter that  a  bid  shall  not  be  withdrawn  or  can- 
celed until  the  board  shall  have  let  the  contract. 
Decree  91  F.  28,  33  C.  C.  A.  319,  reversed.— 
Moffett,  Hodgkins  &  Clarke  Co.  v.  City  of 
Rochester,  20  S.  Ct  957.  178  U.  S.  378,  44  U 
Ed.  1108. 

A  city  cannot  claim  that  a  bidder  who  has 
made  a  mistake  in  his  proposals  did  not  intend 
to  give  the  executive  board  of  the  city  an  op- 
portunity to  correct  the  mistake,  where,  before 


the  time  expressed  in  the  resolutions  of  the 
board  for  the  bidder  to  appear  and  execute  a 
contract  or  be  regarded  as  abandoning  any  in- 
tention to  do  so,  tibe  bidder  filed  a  bill  in  a  court 
of  equity  to  determine  the  rights  of  the  parties, 
and  the  city  made  a  reformation  of  the  pro* 
posals  impossible  by  letting  the  contract  to  an- 
other party. — Id. 

^:s>252.  ModilLoation  or  rescission. 

See  36  Cent  Dig.  Mun.  Corp.  9§  692-684. 

A  court  will  not  set  aside  a  contract  by  a 
municipal  corporation  for  the  purchase  of  prop- 
erty which  has  been  delivered  to  it,  upon  the 
ground  that  it  made  a  bad  bargain,  and  paid 
more  than  the  property  was  worth,  and  that 
the  action  of  the  common  council  was  dictated 
by  improper  motives.  Decree,  Warner  v.  City 
of  New  Orleans,  81  F.  645,  26  C.  C.  A.  508, 
modified.— City  of  New  Orleans  v.  Warner,  20 
S.  Ct.  44,  175  U.  S.  120,  44  L.  Ed.  96. 

^=»264.  Risbts    and    remedies    of    eon* 
tractor  and  sureties. 

See  66  Cent.  Dig.  Mun.  Corp.  18  696-700. 

A  claim  under  a  contract  to  supply  coal 
to  a  municipality  for, use  in  operating  its  water- 
works system,  apparently  entered  into  upon 
the  general  credit  of  the  city,  does  not  consti- 
tute a  charge  upon  the  property  and  funds 
held  in  trust  by  the  city  to  be  devoted  to  the 
establishment  and  maintenance  of  such  system. 
—Vilas  V.  City  of  Manila,  31  S.  Ct  416,  220  U. 
S.  345.  55  L.  Ed.  491. 

A  debt  incurred  for  coal  to  be  used  in  a 
municipal  waterworks  system  is  a  municipal 
obligation,  although  the  municipality  holds  prop- 
erty and  funds  in  trust  to  be  devoted  to  the  es- 
tablishment and  maintenance  of  such  system. 
-Id. 

vm.  MirinoiPAL  expenses  and 

CHARGES  ANB   STATUTORT 
IXAlRHJTIES. 

^=^258.  Expenses  of  mnnioipal  BOTorn- 
ment  in  general. 

See  36  Cent.  Dig.  Mun.  Corp.  SS  708-706. 

Oen.  St  Kan.  1868,  p.  154,  c.  19,  entitled 
''An  act  to  incorporate  cities  of  the  second 
class,"  provided  that  each  cit;^  should  constitute 
one  school  district,  unless  divided  by  the  coun- 
cil; and  it  vested  title  to  all  school  property  in 
the  city,  which  was  to  constitute  a  single  dis- 
trict for  purposes  of  taxation.  The  school  board, 
which  was  to  be  chosen  at  the  annual  city  elec- 
tion, was  authorized  to  issue  bonds  for  certain 
purposes  with  the  consent  of  the  council ;  and  a 
tax  was  required  to  be  levied  sufficient  to  pay 
the  interest  on  the  bonds  and  create  a  sinking 
fund.  Before  the  city  of  A.  was  incorporated 
under  this  act  It  had  constituted  a  county  school 
district  such  districts  being  bodies  corporate, 
under  Pub.  Laws  Kan.  1858,  fi  37,  c.  8.  Held, 
that  whether  the  school  board  was  merely  an 
administrative  agent  of  the  municipality,  or 
the  city  and  school  district  were  separate  cor- 
porations, inasmuch  as  they  were  coterminous, 
bonds  issued  by  the  board  according  to  law  are 
valid  obligations  of  the  city.— Board  of  Educa- 
tion of  City  of  Atchis<ni  v.  De  Kay,  148  U.  8. 
591,  13  S.  Ct  706v  87  L.  Ed.  573. 

IX.  PVBIJO  IMPROVEMENTS. 

See  District  of  Columbia,  ^s>13-16. 

Discrimination  of  material  used  as  interference 
with  commerce,  see  Commerce,  ^^54. 

Establishment  of  electric  light  plant,  see  Elec- 
tricity, ^=>1%. 

Exclusive  privilege  to  pave  with  particular 
pavement,  see  Monopolies,  ^=»6. 
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(A)  POWER  TO  MAKE  IMPROVEMENTS 
OR  GRANT  AID  THEREFOR. 

Acquisition  of  waterworks  plant,  see  Waters 
and  Water  Courses,  €=»183. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  «s>231-233. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  ^=>28^290. 

Finality  of  decision  of  federal  District  Court 
denying  authority  to  issue  bonds  for  construc- 
tion of  waterworks,  see  Courts,  ^=p405. 

Orant  of  franchise  to  street  railroad  company, 
see  Street  Railroads,  ^=9l7,  18. 

Waterworks,  see  Waters  and  Water  Courses, 
^=s>183. 

C=s>272.  liishtins. 

See  86  Cent.  Dig.  Mun.  Corp.  |  727. . 

Rev.  St.  Ohio,  {§  2480,  2482,  provide  that 
on  the  failure  of  a  city  gas  company  to  extend 
its  lines,  make  connections,  or  perform  certain 
•other  duties,  when  required  to  do  so  by  the  mu- 
nicipal authorities,  the  charter  of  such  com- 
pany shall  be  forfeited,  and  the  city  be  at  lib- 
erty to  establish  and  maintain  gas  works  of  its 
own.  Section  2486  provides  that  any  city, 
whenever  it  may  be  deemed  expedient,  may  erect 
or  purchase  gas  works.  Heldy  that  a  city  can 
erect  gas  works  at  pleasure,  and  without  any 
failure  on  the  part  of  the  gas  company  already 
existing  to  perform  the  duties  required  by  the 
statute.— Hamilton  Gaslight  &  Coke  Co.  v.  City 
of  Hamilton,  146  U.  S.  258,  13  S.  Ct  90,  36 
L.  Ed.  963,  affirming  judgment  (C.  C.)  37  F.  832. 

^s»278.  Exercise    of   power   in   seneraL 

See  36  Cent.  Dig.  Mun.  Corp.  §9  734-788,  744. 

No  such  evidence  of  fraud  or  gross  abuse 
of  power  by  a  municipal  council  is  shown  by  its 
decision  to  pave  with  asphalt  a  street  already 
macadamized  as  will  justify  the  courts  in  set- 
ting aside  the  tax  buls  for  the  improvement, 
where  a  majority  of  the  abutting  owners  had 
petitioned  for  the  asphalt  pavement,  no  pro- 
test or  objection  was  made  during  the  progress 
of  the  work,  and  the*  testimony  tends  to  show 
that  the  macadam  was  considerably  worn  and 
that  the  value  of  abutting  property  was  en- 
hanced by  the  improvement.  Decree  (C.  C.) 
117  F.  925»  modified.— Field  v.  Barber  Asphalt 
Pav.  Co.,  24  S.  Ct  784,  194  U.  S.  618,  48  L. 
Ed.  1142. 


to    crant    franchise    or 
privilege   in  general. 

See  86  Cent.  Dig.  Mun.  Corp.  S  757. 

A  city  was  authorized  by  its  charter  '^ 
grant  the  right  to  use  the  streets  of  said  dty 
for  the  purpose  of  laying  gas  and  other  pipes 
intended  to  furnish  the  inhabitants  of  said  city 
with  light  or  water,  to  any  persons  or  asso- 
ciation of  persons  tor  a  term  not  exceeding 
twenty-five  years^  ♦  ♦  ♦  provided  always, 
that  none  of  the  rights  or  privileges  herein  grant- 
ed shall  be  exclusive,  nor  prevent  the  council 
from  granting  the  said  rights  to  others**;  and 
it  was  further  provided  that  the  city  "shall  have 
power  to  erect  and  maintain  waterworks  with- 
in or  'without  the  city  limits,  or  to  authorize 
the  erection  of  the  same,  for  the  purpose  of 
furnishing  the  city  or  the  inhabitants  thereof 
with  a  sufficient  supplv  of  water."  An  ordi- 
nance was  passed  by  the  dty  council,  and  ac- 
cepted by  a  water  company,  granting  to  such 
company  for  a  term  of  25  years  the  right  to 
lay  mains  and  pipes  in  all  the  streets  of  the  city 
for  the  purpose  of  furnishing  the  inhabitants 
thereof  with  water,  and  entering  into  a  con- 
tract with  Uie  company  for  the  same  term  by 
which  the  city  agreed  to  pay  certain  rentals, 
and  bound  itself  not  to  erect,  maintain,  or  be- 
come interested  in  waterworks,  unless  the  con- 
tract should  be  avoided  by  the  judgment  of  a 
court  of  competent  jurisdiction  on  the  ground  of 
a  substantial  failure  of  performance  by  the  com- 
pany.    Such  ordinance  contained  no  provision 


that  the  grant  made  should  be  exclusive.  Held, 
that  the  ordinance  did  not  create  a  monopoly, 
or  prevent  the  granting  of  a  similar  franchise  to 
another  company,  and  was  within  the  powers  of 
the  dty  under  its  charter.  Decree,  Walla  Walla 
Water  Co.  v.  City  of  Walla  Walla  (C.  C.)  60 
F.  957,  affirmed.— City  of  WaUa  Walla  T.  Walla 
Walla  Water  Co.,  19  S.  Ct  77,  172  U.  S.  1, 
43  L.  Ed.  341. 

Such  a  contract  is  not  invalid,  or  ineffectual 
to  bind  the  city,  on  the  ground  that  it  was  made 
in  the  exercise  of  the  police  power,  which  re- 
mains constantly  under  the  control  of  the  legis- 
lative authority.  While  the  exercise  of  the  rights 
granted  is  subject  to  police  regulation,  if  the 
contract,  which  is  innocuous  in  itself,  is  carried 
out  with  due  regard  to  the  good  order  of  the  city 
and  the  health  of  its  inhabitants,  the  police 
power  cannot  be  invoked  to  abrogate  or  impair 
it.— Id. 

Neither  is  such  contract  objectionable  or 
invalid  by  reason  of  the  stipulation  that  the 
city  would  not  during  its  term  erect  waterworks 
of  its  own;  there  being  no  attempt  thereby  to 
create  a  monopoly,  and  the  city  reserving  the 
right  therein  to  take,  conde^ui|  and  pay  for  the- 
works  of  the  company  at  any  time.  Taking  into 
consideration  the  nature  of  the  contract,  the 
large  expenditure  which  it  involved  on  the  part 
of  the  company,  and  the  ruinous  effect  on  its 
property  which  the  direct  competition  of  the  city 
would  necessarily  have,  sudi  provision  is  a 
lawful  incident  to  the  prindpal  contract,  and 
amounts  to  little  more  than  an  agreement  that 
the  city  would  carry  out  the  contract  on  its 
part  in  good  faith,  and,  if  it  should  desire  to  es- 
tablish waterworks  of  its  own,  would  not  enter 
into  such  competition.— Id. 

Municipal  power  to  grant  an  exclusive 
franchise  cannot  be  deduced  from  provisions 
of  the  Kansas  statutes  conferring,  inter  alia, 
power  to  provide  for  the  general  welfare,  and 
to  enable  the  municipality  to  construct  water 
and  lighting  plants  of  its  own,  or  to  make 
contracts  with  any  person  o^  company  for 
such  purposes,  and  giving  sucn  person  or  com- 
pany the  privilege  of  furnishing  light  for 
streets,  lanes,  or  alleys  for  any  length  of  time 
not  exceeding  21  years — especially  where  the 
section  most  relied  upon  as  conferring  this 
power  had  been  so  amended  before  its  attempt- 
ed exercise  as  to  omit  the  words  '*tbe  exclusiTe 
privilege."  Decree  (C.  C.  1906)  144  F.  256.  af- 
firmed.—Water,  Light  &  Gas  Co.  of  Hutchin- 
son, Kan^  V.  City  of  Hutchinson,  28  S.  Ct. 
135,  207  U.  S.  385.  52  L.  Ed.  257. 

(B)  PRELIMINARY    PROCEEDINGS   AND 
ORDINANCES    OR   RESOLUTIONS. 

See  District  of  Columbia,  «=>18. 

^=:»293.  PreUminary  resolntioii  or  otkev 
aetlon  on  applloation. 

Bee  36  Cent.  Dig.  Mun.  Corp.  H  773-775. 

The  recital  in  a  park  board's  ordinance 
that  a  petition  of  the  owners  of  a  majority  of 
the  land  fronting  on  special  improvemets  had 
been  delivered  by  them  to  the  corporate  author- 
ities of  the  cit^  is  prima  facie  evidence  that  such 
a  petition  existed.  Judgment  55  N.  E.  325, 
182  111.  250,  affirmed,— Farrell  v.  West  Chicago 
Park  Com'rs,  21  S.  Ct.  609,  645,  181  U.  S,  404, 
45  L.  Ed.  916,  924. 

^=9294.  Notice  of  proposed  isiproToateat 
or  resolntion. 

See  36  Cent  Dig.  Mun.  Corp.  S8  776-788,  791. 

'  It  is  no  objection  to  the  validity  of  the 
publication  of  a  notice  required  by  statute  of  a 
public  improvement  that  m  some  issues  it  ap- 
peared in  the  supplement  to  the  paper. — Lent  t. 
Tillson.  140  U.  S.  316,  11  S.  Ct.  825.  35  L.  Ed. 
419,  affirming  decree  72  Cal.  704,  14  P.  71. 
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^=»821.   BoTiew  of  prooeediass. 

Bee  S6  Cent.  Dig.  Mun.  Corp.  H  8S7-840. 

The  action  of  the  -city  authorities  of  St. 
Louis  in  establishing  a  district  sewer  as  such, 
under  section  22  of  article  6  of  the  cit^  charter, 
is  within  their  exclusive  power,  and  will  not  be 
disturbed  by  the  courts,  in  the  absence  of  fraud. 
Judgment,  Ueman  v.  Allen,  57  S.  W.  559,  156 
Mo.  534,  affirmed.— Shumate  ▼.  Heman,  21  S. 
Ct.  645,  181  U.  S.  402,  45  L.  Ed.  916,  922. 

^s»322.   Oompellins  ataldBS  of  isiproiro* 
moat. 

See  S8  Gent.  Dig.  Mun.  Corp.  f  841. 

A  municipality  cannot  be  required,  by  a 
mandatory  injunction,  to  extend  a  sewer  and 
construct  an.  outlet  therefor,  so  as  to  discharge 
the  sewage  below  the  intake  of  the  waterworks, 
irrespective  of  the  exercise  of  the  discretion 
vested  by  law  in  the  municipal  authorities  to 
determine  the  practicability  of  the  sewer  ordered, 
the  availability  of  taxation  for  the  purpose,  and 
like  matters.--City  of  Vicksburg  v.  Vicksburg 
Waterworks  Co.,  26  S.  Ct.  660.  202  U.  S.  453, 
50  L.  £d.  1102,  6  Ann.  Cas.  253. 

^=»8IM.  OoUatoral    attaok    on    prooeod- 


See  36  Cent  Dig.  Mun.  Corp.  8S  847-849. 

Where  a  statute  (Act  Cal.  AprU  1, 1872,  St 
1871-72,  p.  911)  authorized  the  opening  of  a 
street  in  a  cil7,  and  the  assessment  of  the  ex- 
penses on  the  lots  benefited,  providing  that  the 
oflldalfl  should  proceed  with  the  opening  upon 
the  petition  of  a  majority  in  frontage  of  the 
owners  of  the  lots  benefited,  the  action  of  the 
officials  in  openiiig  the  street,  and  the  confirma- 
tion of  their  report  by  the  county  court,  and  the 
levy  of  a  tax  to  meet  the  expense,  will  not  op- 
erate an  estoppel  of  a  lot  owner  whose  land  has 
been  seized  and  sold  for  nonpayment  of  the  tax 
from  showing  in  ejectment  that  the  petition  for 
opening  was  not  signed  by  the  owners  of  the 
requisite  amount  of  frontage.— Zeigler  v.  Hop- 
kins. 117  U.  S.  683,  6  S.  Ct.  919,  29  L.  Ed. 
1019. 

^=>B2S.  GonolnsiTeness,    operation,    and 
effect   of  prooeooinss. 

See  36  Cent  Dig.  Mun.  Corp.  8§  847-849. 

The  finding  of  a  city  council  entered  on  its 
records,  that  the  proper  number  or  proportion 
of  property  owners  have  assented  to  a  proposed 
special  improvement,  as  required  by  statute,  is 
not  conclusive  upon  a  court,  in  a  suit  to  re- 
strain the  collection  of  such  assessments.  Judg- 
ment Armstrong  V.  Ogden,  43  P.  119,  12  Utah, 
476,  affirmed.— Ogden  City  v.  Armstrong,  18  S. 
Ct  98,  168  U.  S.  224,  42  L.  Ed.  444. 

(O  CONTRACTS. 
See  District  of  Columbia,  ^s>14. 


Necessity     for      snbmlssion     to 
eompetition. 

S€  Cent  Dig.  Mun.  Corp.  H  864,  856. 

An  ordinance  of  a  city  council  establishing 
a  water  board  provided  that  no  contract  or  pur- 
chase estimated  to  involve  an  expenditure  of 
more  than  $10,000  should  be  made  by  the  board 
without  advertising  for  proposals.  Afterwards, 
for  the  purpose  of  an  extension  of  the  water 
supply,  the  plans  for  which  involved  the  use  of  a 
patented  pumping  engine  and  machinery,  esti- 
mated to  cost  more  than  $100,000,  the  citv  coun- 
cil passed  an  order  authorizing  the  board  to  ex- 
change engines  and  machinery  of  insufficient 
capacity  for  those  of  the  capacity  required  by 
such  plans  and  estimates,  the  expense  to  be 
charged  to  the  appropriation  for  the  extension. 
Held,'  that  this  dispensed  with  advertising  for 
proposals  for  such   exchange,  although   an  ex- 


penditure exceeding  $10,000  was  involved.— 
Worthington  v.  City  of  Boston,  152  U.  S.  695, 
14  S.  Ct  737,  38  L.  Ed.  603,  reversing  judgment 
(C.  C.)  41  F.    23. 

^=»352.   Constmotlon   and   operation. 

See  36  Cent  Dig.  Mun.  Corp.  I  883. 

A  clause  in  a  contract,  for  constructing  a 
system  of  waterworks  in  a  city,  providing  that 
the  contractors  shall  have  no  claim  nppn  the 
city  for  any  delay  in  the  delivery  of  pipes  or 
other  materials  from  the  manufacturers,  will  not 
apply  to  the  delay  and  expenses  resulting  to  con- 
tractors from  the  necessity  of  altering  defective 
pipe  castings  furnished  by  the  city,  the  defects 
of  which  could  not  be  detected  till  they  wer«» 
being  put  in  place.— Wood  v.  City  of  Ft.  Wayne, 
119  U.  S.  312,  7  S.  Ct.  219,  30  L,  Ed.  416. 

^=>355.  Performance  of  work. 

See  36  Cent.  Dig.  Mun.  Corp.  18  888-898. 


— «-  Alterations  and  additional 
or  extra  work. 

See  86  Cent.  Dig.   Mun.  Corp.  99  892,  892%. 

Where  a  contract  with  a  city  for  the  con- 
struction of  a  system  of  waterworks  provides 
that  extra  work  mvolved  by  any  change  of  plan 
shall  be  paid  for  at  contract  rate  for  work  of 
its  class,  which  rate  is  calculated  at  so  much 
per  lineal  foot,  and  the  city  makes  a  change  of 
plan  involving  extra  work  of  a  much  more  diffi- 
cult character  than  that  involved  in  the  original 
plan  upon  which  the  general  contract  price  for 
the  work  was  based,  the  actual  increase  of  cost 
must  be  paid  for. — Wood  v.  City  of  Ft.  Wayne, 
119  U.  S.  312,  7  S.  Ct  219,  30  L.  Ed.  416. 

^=»368.   Gnarantles  of  work  and  stipula- 
tions for  repairs. 

See  36  Cent.  Dig.  Mun.  Corp.  9  901. 

Defendant  agreed  to  pave  certain  streets 
with  the  **Miller  wood  pavement,*'  and  that  if 
the  pavement  should  become  defective  within 
three  years,  by  reason  of  improper  material  or 
construction,  he  would  repair  it,  or,  if  he  failed 
to  do  so,  that  the  city  might  repair  it  at  his 
expense.  The  pavement  became  defective  within 
three  years,  and  the  city  replaced  the  wood  with 
vulcanite  concrete  pavement.  No  evidence  was 
given  that  the  defects  in  the  pavement  were  due 
to  improper  work  or  materials.  Heldt  that  with- 
out proof  of  this  defendant  was  not  chargeable 
with  the  cost  of  the  repairs,  and  that  if  he  were 
so  <;hargeable  he  could  not  be  required  to  bear 
any  part  of  the  expense  of  substituting  a  differ- 
ent kind  of  pavement— District  of  Columbia  v. 
Clephane,  110  U.  S.  212,  3  S.  Ct.  568,  28  L. 
Ed.  122. 

^=>369.  Payment  of  oompensatlon* 

See  36  Cent.  Dig.  Mun.  Corp.  99  902-909. 


— -  From    proceeds    of    assess- 
ments  or  special  taxes. 

See  36  Cent.  D4g.  Mun.  Corp.  99  905-907. 

In  1858  the  Legislature  of  Louisiana  adopt- 
ed a  system  of  drainage  for  the  city  of  New 
Orleans,  to  be  controlled  by  commissioners,  and 
to  be  paid  for  by  assessments.  Act  La.  Feb.  24, 
1871,  entitled  "An  act  to  provide  for  the  drain- 
age of  New  Orleans,"  empowered  a  canal  com- 
pany to  epEcavate  draining  canals  under  the  con- 
trol of  the  board  of  administrators  of  New  Or- 
leans, all  land  acquired  for  the  purpose  to  be 
held  for  the  benefit  of  the  city;  and  to  provide 
funds  for  the  work  all  property  rights  held  by 
the  commissioners,  together  with  uncollected  as- 
sessments, were  transferred  to  the  board,  and 
it  was  authorized  to  make  future  assessments, — 
all  money  to  be  held  by  the  board  for  the  benefit 
of  the  canal  company  and  the  ultimate  benefit 
of  the  city.  The  act  provided  the  price  to  be 
paid  for  the  work.     The  city  passed  an  ordi- 
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nance  to  carry  out  the  purpose  of  the  act,  au- 
thorizing the  issue  by  the  board  of  city  warrants 
to  the  canal  company,  fundable,  if  not  paid  in 
a  year,  in  bonds  of  the  city,  and  a  large  number 
of  warrants  and  bonds  were  so  issued.  Act  L»a. 
Feb.  24,  18Z6,  authorized  the  city  to  purchase 
from  the  canal  company  all  their  rights,  which 
it  did,  but  no  further  work  was  d<me,  thus  ren- 
dering the  previous  work  useless.  Complainants 
sued  the  city  on  warrants  issued  to  the  canal 
company,  and  recovered  judgment,  to  be  paid 
out  of  said  drainage  fund,"  and  filed  a  bill  to 
enforce  the  judgment  against  the  city  on  the 
ground  that  it  had  been  negligent  in  failing  to 
collect  assessments.  Held  that,  even  if  the 
contractors  could  hold  the  city--which  ^  was 
merely  a  compulsory  trustee  of  the  drainage 
fund— liable  for  neglect  to  collect  assessments, 
instead  of  proceeding  by  mandamus  against  the 
board  of  administrators,  yet,  where  it  appears 
that  the  assessments  were  uncollected  by  the 
original  commissioners  for  13  years,  that  the 
land  was  not  worth  the  amount  assessed  against 
it,  and  that  agents  of  the  city  and  of  the  contrac- 
tors unsuccessfully  tried  to  make  collections,  no 
negligence  is  shown.— Peake  v.  City  of  New  Or- 
W  139  U.  S.  342,  11  S.  Ct  |^1.  35  I^  Ed. 
131,  affirming  judgment  (C.  O.)  38  F.  779. 

In  such  case,  even  if  the  city  is  liable  for 
assessments  on  its  streets,  yet  having,  in  antici- 
pation of  collections  from  assessments^  issued 
its  bonds  in  an  amount  greater  than  would 
be  due  from  it,  no  further  liability  exists,  though 
in  issuing  the  bonds  they  were  intended  to  be  in 
discharge  of  their  liability.— Id. 

Nor  can  the  city  be  held  liable  on  the  ground 
that,  after  purchasing  the  rights  and  property 
of  the  canal  company,  it  abandoned  the  work, 
and  thereby  made  the  land  previously  drained 
valueless  as  a  pledge  for  the  assessments  against 
it,  since  a  municipal  corporation  may  at  any 
time  abandon  a  public  improvement,  without  be- 
coming liable  to  third  persons,  who  have  invested 
on  the  faith  of  such  improvement— Id. 

A  city  which  purchases  with  drainage  war- 
rants &  plant  to  perfect  its  drainage  system 
cannot  defeat  liability  for  breach  of  its  agree- 
ment to  facilitate  the  collection  of  drainage  as- 
sessments and  apply  the  fund  to  payment  of 
the  warrants  by  setting  up  a  judgment  holding 
the  assessments  noncoUectible  because  of  its 
abandonment  of  the  drainage  system.  Decr^ 
Warner  v.  City  of  New  Orleans,  81  F.  645,  3» 
C.  C.  A.  508,  modified.— City  of  New  Orleans  v. 
Warner,  20  k.  Ot.  44,  175  U.  S.  120,  44  L.  Ed. 

96. 

*  Repudiation  of  its  trust  by  a  dty  which  has 
purchased  vnth  drainage  warrants  a  plant  to 
perfect  its  drainage  system,  under  an  agreement 
to  facilitate  the  collection  of  the  drainage  as- 
sessments and  apply  the  fund  to  payment  of  the 
warrants,  is  not  shown  by  abandonment  of  the 
drainage  work  soon  after  purchasing  the  plant. 
—Id. 


(D)  DABiAGBS. 

Compensation  or  damages  for  property  taken 
under  power  of  eminent  domain^  see  Eminent 
Domain.  ,  ^  .^ 

Vested  rights,  see  Constitutional  Law,  ^»93. 

4=9878*  Gonstitntloiua      and      statutory 
provisions. 

See  86  Cent.  Dig.  Mun.  Corp.  i  916. 

Act  Feb.  10,  18$»,  c  150,  80  Stat.  834, 
providing  that  one-half  the  amount  awarded  as 
damages  in  a  street  extension  proceeding  au- 
thorized by  that  act  is  to  be  assessed  against 
the  lands  vnthin  a  designated  area  as  benefits, 
considering  the  benefits  received  by  each  lot 
within  such  area,  is  not  unconstitutional. — 
(1911)  Briscoe  v.  Rudolph,  31  S.  Ct.  679,  221 
b.  S.  547,  55  L.  Ed.  848.  affirming  decree  (1008) 
Same  t.  MacFarland,  32  App.  D.  C.  167. 


(E)  ASSESSMENTS  FOR  BENEFITS,  AND 
SPECIAL  TAXES. 

Decisions  of  state  courts  as  authority  in  fed- 
eral courts,  see  Courts,  ^=9366. 
Deprivation  of  property  without  due  process  of 

law,  see  Constitutional  Law,  ^=»290. 
Equal   protection   of   laws,    see   Constitutional 

Law,  ^=»233. 
Estoppel   to   question   constitutionality    assessi- 

ment  law,  see  Constitutional  Law,  ^=»13. 
For  drains,  see  Drains,  ^=»67. 
Improvements  in  District  of  Columbia,  see  Dis* 

trict  of  Columbia,  ^=:»16. 
Jurisdiction  of  United  States  supreme  court  in 

actions  involving  assessment,  see  Appeal  and 

Error,  ^=>842. 
Person  entitled  to  raise  constitutional  question, 

see  Constittitional  Law,  ^s>42. 
Review    by    federal    courts,    see    Courts,    ^» 

394(18), 
Waiver  of  defects  in  return  to  certiorari  to 

quash  assessment,  see  Certiorari,  ^=»54. 

^s»406.  Power  to  Iotj  in  generaL 

See  86  Cent  Dig.  Mun.  Corp.  H  1001.  1002. 

A  charter  provision  that  the  cost  of  plank- 
ing is  to  be  paid  out  of  the  general  taxes  does 
not  prevent  a  later  special  assessment  there- 
for upon  the  owners  of  property  abutting  on  a 
local  improvement,  in  the  carrying  out  of  which 
such  planking  was  done.— City  of  Seattle  v. 
KeUeher,  25  S.  Ct.  44,  105  U.  S.  351,  49  L.  Ed. 
232. 

^s»407«    Oonstitntional         reqnirementa 
and  restrictions. 

See  S6  Cent  Dig.  Mun.  Corp.  H  lOOS.  1004. 

Act  Ky.  March  24,  1882,  giving  the  city  of 
Louisville  control  of  its  streets,  with  power  to 
construct  and  reconstruct  them,^  and  to  make 
assessments  therefor  on  the  adjoining;  lots,  and 
creating  a  lien  therefor,  payment  to  be  en- 
forced by  proceedings  in  court,  is  not  in  con- 
flict with  Const.  Amend.  14,  securing  to  all 
pers<»is  the  equal  protection  of  the  laws, — 
Walston  V.  Nevin,  128  U.  S.  578.  9  S.  Ct.  192, 
32  L.  Ed.  544,  affirming  Nevin  t.  Roach,  86 
Ky.  492,  5  S.  W.  546. 

Lessees  of  state  tidelands  are  not  denied 
constitutional  rights  by  state  statutes  authoriz- 
ing the  assessment  of  such  leaseholds  for  local 
improvement8.--Trimble  v.  City  of  Seattle,  34 
S.  Ct  218,  231  U.  S.  683.  58  L.  Ed.  435,  af- 
firming judgment  116  P.  647,  64  Wash.  102. 

Municipal  ordinance  establishing  a  tax  dis- 
trict where  boundary  line  after  running  on  a 
line  not  100  feet  back  from  the  street  jumped 
500  feet,  when  it  encountered  an  undivided 
tract,  and  that  on  the  opposite  side  of  the 
street  was  150  feet  or  240  feet  away,  violates 
Const  Amend.  14.— Cast  Realty  &  Investment 
Co.  V.  Schneider  Granite  Co..  36  S.  Ct.  254, 
240  U.  S.  55,  60  L.  Ed.  523,  reversing  judg- 
ment Schneider  Granite  Co.  v.  Gast  Realty  & 
Inv.  Co..  168  S.  W.  687,  259  Mo.  153,  and  re- 
hearing  denied  Gast  Realty  &  Investment  Co. 
y.  Schneider  Granite  Co..  36  S.  Ct.  400,  240  U. 
S.  55,  60  L.  Ed.  526. 

^=9411*  Natnre  of  improroment. 

See  86  Cent.  Dig.  Mun.  Corp.  89  1006,  lOlS-lOM. 

^=:»417«  —  Sewerst   drains,  and  water 
oonrses. 

See  86  Cent.  Dig.  Mun.  Corp.  |8  lOn,  1021 

Under  St  Louis  City  Charter,  art  6,  (  22, 
authorizing  the  construction  of  district  sewers 
whenever  the  hoard  of  public  improvements 
shall  recommend  it  as  necessary  for  sanitary 
purposes,  the  fact  that  the  construction  of  the 
sewer  was  for  sanitary  purposes  does  not  make 
it  a  public  sewer.  Judgment,  Heman  v.  Allen, 
57  S.  W.  559,  156  Mo.  534,  af&rmed.— Shumate 
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T.  Heman,  21  S.  Ct.  645,  181  IT.  S.  402,  45  L. 
Ed.  916,  922. 

l%e  fact  that  a  district  sewer  is  eight  feet 
wide  is  not  ground  for  objection  to  a  benefit 
assessment  to  pay  for  its  construction  on  the 
ground  that  it  is  a  public  sewer,  since,  under 
St  Louis  City  Charter,  art  6,  {  22,  the  board 
of  public  improvements  is  the  sole  judge  of  its 
dimensions,  and  its  acts  are  not  subject  to  col- 
lateral attack.— Id. 

The  fact  that  several  acres  of  land  not  in- 
cluded in  the  original  sewer  district  have  sub- 
sequently been  drained  into  the  sewer  does  not 
affect  the  liabilities  of  persons  assessed  for  the 
construction  of  the  sewer,  where  their  drainage 
connections  with  the  sewer  were  made  since 
the  sewer  district  was  established,  the  building 
of  the  sewer  ordered,  the  work  oone,  and  the 
tax  bill  sued  on  issued  for  the  work.— Id. 


^»435.  OottTeyanoes    to    evade    a 
ment. 

Bee  36  Cent.  Dig.  Man.  Corp.  S  1061. 

Purchasers  of  realty,  after  damiages  for  the 
part  taken  in  widening  of  a  street  have  been 
fixed  by  judgment,  take  the  property  subject  to 
the  same  liability  as  the  original  owners  to  an 
assessment  for  the  benefits  from  such  improve- 
ments.—Willoughby  V.  City  of  Chicago,  85  S. 
Ct.  23.  235  U.  S.  45,  59  L.  Ed.  123.  dismissing 
writ  of  error  City  of  Cliicago  v.  Willoughby,  94 
N.  E.  513,  249  lU.  249. 

$:»436.   Beaellts  to  property. 
See  S6  Cent  Dig.  Mun.  Corp.  IS  1061-1067. 


«=»418. 


Water   snpply,   works,  amd 


See  86  Cent  Dig.  Mun.  Corp.  {  108S. 

An  assessment  for  laying  water  mains  is 
not  invalid  because  it  exceeds  the  actual  cost 
ci  the  work,  when  such  mains  become  a  part  of 
the  general  water  system,  and  the  assessment, 
under  the  statute  authorising  it,  is  not  only  to 
defray  the  cost  of  laying  the  pipes,  but  to  rsise 
a  fund  for  keeping  the  system  in  efficient  re- 
pair.— Parsons  v.  District  of  Columbia,  18  S. 
Ct  521,  170  U.  S.  45,  42  L.  Ed.  943. 


td     otlior     publio 
places* 

See  36  Cent  Dig.  Mun.  Corp.  |  1024. 

The  same  right  exists  to  ipake  assessments 
against  property  specially  benefited  in  aid  of  a 
public  park  as  m  case  of  streets  or  highways. — 
Craighm  v.  Lambert.  18  S.  Ct  217,  168  U.  S. 
611,  42  L.  Ed.  599. 

^=»421.  Nataro  of  property  liable. 

See  96  Cent.  Dig.  Mun.  Corp.  If  1026-1037. 

^=9426.  — —  Pablle  property. 

See  66  Cent  Dig.  Mun.  Corp.  H  1066-1087. 

In  -Louisiana,  public  property  is  liable  to 
assessment  for  public  improvements.  Decree 
Warner  v.  City  of  New  Orleans,  81  F.  645, 
26  C.  C.  A.  508,  modified.— City  of  New  Or- 
leans v.  Warner,  20  S.  Ct  44,  175  U.  S.  120, 
44  L.  Ed.  96. 

«a»434«   Ezemptioiis. 

See  86  Cent  Dig.  Mun.  Corp.  |8  1046-1060. 

Under  Act  111.  Feb.  10,  1851,  }  22,  w^ich 
exempts  the  Illinois  Cent  R.  Co.,  incorporated 
by  the  act,  "from  all  taxation  of  every  kind, 
except  as  herein  provided  for,"  and  provides 
that  the  taxes  thereby  imposed  on  the  company 
shall  be  naid  into  the  state  treasury,  and  ap- 
plied to  the  payment  of  state  indebtedness,  the 
exemption  does  not  extend  to  a  special  tax  to 
defray  the  cost  of  grading  and  paving  a  street, 
Sflsessed  on  land  forming  a  part  of  the  com- 
pany's right  of  way,  on  the  ground  that  the 
property  is  enhanced  in  value  by  the  improve- 
ment—Illinois Cent!  B.  Co.  v.  City  of  Decatur, 
147  U.  S.  190,  13  S.  a.  298,  37  L.  Ed.  132, 
affirming  judgment  126  HI.  92,  18  N.  B.  315,  1 
L.  R.  A.  613. 

Such  charge  is  not  within  the  exemption 
from  **taxation,"  as  being  a  special  tax,  rather 
than  a  special  assessment,  within  the  distinction 
recognised  by  Const  111.  1870,  art.  9,  §  9,  giv- 
ing corporate  authorities  power  "to  make  local 
improvements  bv  special  assessment,  or  by  spe- 
cial taxation  of  contiguous  property,  or  other- 
wise/* since  the  tax  is  for  the  cost  of  a  local 
improvement  charged  upon  the  contiguous  prop- 
erty benefited  thereby.— Id. 


^—  Nature,  extent,  and  amount. 

See  36  Cent  Dig.  Mun.  Corp.  8  1063. 

The  fact  that  the  only  use  made  of  a  lot 
abutting  on  a  street  improvement  is  for  a  Tail- 
way  right  of  way  does  not  make  invalid,  under 
Const.  U.  S.  Amend.  14,  for  lack  of  benefits,  an 
assessment  tliereon  for  the  grading,  curbing,  and 
paving,  made  under  the  area  rule  prescribed  by 
St.  Kv.  f§  2833,  2834.  Judgment  76  S.  W. 
1097,  25  Ky.  Law  Rep.  1024,  affirmed.— Louis- 
ville &  N.  R.  Co.  v.  Barber  Asphalt  Pav.  Co., 
25  S.  Ct  466,  197  U.  S.  430,  49  L.  Ed.  819. 


— —  Previons  ezistenoe  of  sim- 
ilar  ImproTement. 

See  86  Cent  Dig.  Mun.  Corp.  {§  1064-1067. 

An  abutting  owner  cannot  urge  against  the 
validity  of  a  drainage  tax  assessment  for  con- 
necting her  property  with  a  sewer  that  no  show- 
ing was  made  that  any  nuisance  existed  on  her 
property,  or  that  the  means  of  drainage  already 
there  were  unsanitary  or  insufficient  or  that 
any  necessity  existed  for  making  the  connection. 
Judgment  (1907)  29  App.  D.  0.  563,  reversed. 
—District  of  Columbia  v.  Brooke,  29  S.  Ct  560, 
214  U.  S.  138,  53  L.  Ed.  941. 

^=>444.  Effect  of  defects  In  proeeedlnss 
preliminary  to  Improvement. 

See  16  Cent  Dig.  Mnn.  Corp.  81  1064^  lOO. 

• 

A  misdescription  of  the  lands  taken  in  pro- 
ceedings to  make  a  local  improvement  consti- 
tutes no  defense  to  a  person  whose  lands  were 
not  taken,  against  an  assessment  upon  his  prop- 
erty for  benefits.  Judgment  82  N.  W.  255,  123 
Mich.  ,559,  7  Detroit  Leg.  N.  11,  affirmed.— 
Goodrich  V.  City  of  Detroit  22  S.  Ct  397,  184 
U.  S.  432,  46  L.  Bd.  627. 

^=9445.  Effect  of  Invalidity  of  or  Irres- 
nlarlty  In  contract. 

See  36  Cent.  Dig.  Mun.  Corp.  §  1066. 

Tax  bills  for  a  public  improvement  will  not 
be  set  aside  after  full  performance,  because  of 
the  acts  of  the  agent  of  the  contractor  looking 
toward  the  securing  of  the  contract,  where  no 
fraud  or  corruption  is  shown.-— Decree  (C.  C.) 
117  F.  925,  modified.— Field  v.  Barber  Asphalt 
Pav.  Co.,  24  S.  Ct.  784,  194  U.  S.  618,  48  L. 
Ed.  1142. 

^=»449.   Ordinance,  resolntlon,  or  order 
for  lory. 

Bee  36  Cent  Dig.  Mun.  Corp.  8  1078. 

A  resolution  that  the  common  council  fix 
and  determine  that  a  specified  district  is  bene- 
fited by  the  opening  of  a  certain  street,  and 
that  thei^  be  assessed  and  levied  upon  the  real 
estate  therein  included  a  certain  amount  in 
proportion,  as  near  as  may  be,  to  the  advantage 
which  each  lot  or  parcel  is  deemed  to  acquire, 
by  the  improvement  is  in  substantial  conform- 
ity to  Comp.  Laws  Mich.  1897,  §  3406,  which  in 
effect  provides  that  the  common  council  may  as- 
sess upon  such  district  as  it  deems  befiefited 
the  whole  or  a  part  of  the  cost  of  the  improve- 
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tnent,  in  proportion,  as  nearly  as  may  be,  to  the 
advantage  which  each  lot  derives,  and  limits 
the  assessment  on  any  lot  to  the  benefits  receiv- 
ed. Judgment  82  N.  W.  255,  123  Mich.  559,  7 
Detroit  Leg.  N.  11,  affirmed.— Goodrich  v.  City 
of  Detroit,  22  S.  Ct.  397,  184  U.  S.  432,  46  L. 
Ed.  627. 


Ooiiuiii8sl-o]i.e]*s  or  otbers  spo* 
oially  appointed  to  make  as- 
sessment. 

See  86  Cent  Dig.  Man.  Ck>rp.  8S  1076-1079. 

In  the  matter  of  assessing  benefits  under 
the  right  of  taxation  it  is  within  the  discretion 
of  the  legislature  to  commit  the  ascertainment 
<^  the  lands  to  be  assessed  as  well  as  the  appor- 
tionment of  the  assessment  among  the  different 
parcels,  to  the  determination  of  commissioners 
appointed  as  the  legislature  may  prescribe. — 
Bauman  v.  Ross,  17  S.  Ct  966,  167  U.  S.  548, 
42  L.  Ed.  270. 

Whether  the  estimate  of  damages  and  the 
assessment  of  benefits  shall  be  by  the  same  or 
different  commissioners  is  a  matter  wholly  with- 
in the  decision  of  the  legislature,  as  justice  and 
convenience  appear  to  it  to  require. — Id. 

^s»455.  Notice  of  prooeedinss  for  mak- 
ing of  assessment  and  bearins 
thereon* 

See  86  Cent.  Dig.  Mun.  Ck>rp.  SS  1064-1093. 

The  charter  of  the  city  of  Portland,  Or. 
(chapter  10,  §  121),  in  general  terms  grants  to 
the  council  power  to  construct  sewers,  and  to 
assess  the  cost  thereof  upon  the  property  bene- 
fited thereby.  An  ordinance  passed  pursuant 
to  this  section  ordered  the  construction  of  a 
sewer,  declared  that  certain  territory  in  the  city 
should  be  drained  thereby,  and  should  constitute 
the  district  upon  which  its  cost  should  be  as- 
sessed, and  provided  for  a  board  of  viewers  to 
apportion  the  cost  among  the  property  owners, 
directing  them  to  hold  meetings  at  stated  times 
and  places  to  hear  all  who  had  an  interest  in 
the  proceedings.  Held,  that  a  provision  for  no- 
tice to  property  owners  was  implied  therein, 
and  it  could  not  be  objected  that  the  ordinance 
was  void  for  failure  to  embody  an  express  pro- 
vision therefor,  especially  after  the  viewers  have 
given  notice  and  recited  the  same  in  their  re- 
port, which  has  been  duly  confirmed  by  the 
council.— Paulsen  v.  City  of  Portland,  149  U.  S. 
30,  13  a.  Ct.  750,  37  L.  Ed.  637,  affirming  judg- 
ment 19  P.  450,  16  Or.  450. 

$s>464.  Apportionment  of  benefits  and 
expenses  of  Improvement, 

See  86  Cent.  Dig.  Mun.  Corp.  IS  1106-1124. 

^c:>465.  — »  In  general. 

See  86  Cent  Dig.  Mun.  Corp.  |  1108. 

That  private  property  is  to  be  assessed  for 
the  entire  cost  of  a  public  improvement,  includ- 
ing the  benefit  to  streets  and  public  squares,  is 
not  shown  by  the  fact  that  the  statute  makes 
no  provision  as  to  how  the  proportion  of  the 
expense  applicable  to  public  property  is  to  be 
assessed  and  paid  for,  while  elaborate  provision 
is  made  for  the  assessment  of  private  property 
for  its  proportion  of  the  expense.  Decree  War- 
ner V.  City  of  New  Orleans.  81  F.  645,  26  C.  C. 
A.  508,  modified.— City  of  New  Orleans  v.  War- 
ner, 20  S.  Ct.  44,  175  U.  S.  120,  44  L.  Ed.  96. 


— -  Benefit  to  property  in  s«n- 
eraL  « 

€ee  86  Cent.  Dig.  Mun.  Corp.  !  1109. 

The  apportionment  of  the  cost  of  widening 
an  alley  in  the  city  of  Washington  upon  the 
property  lying  within  the  square  through  which 
such  alley  runs  must  be  limited  to  benefits, 
where  the  jury  of  award,  although  directed  by 
Act  July  22,  1892,  c.  230.  27  Stat.  2.'>5,  as 
amended  by  Act  Aug.  24,  1894,  c.  328,  28  Stat. 
501,  to  apportion  an  amount  equal  to  the  dam- 
ages ascertained  and  appraised,  is  to  apportion 


such  amount  "according  as  each  lot  or  part  of 
lot  in  such  square  may  be  benefited."  Judg- 
ments (1905)  26  App.  D.  C.  140,  146,  reversed. 
—Martin  v.  District  of  Columbia,  27  S.  Ct.  440, 
205  U.  S.  135,  51  L.  Ed.  743 ;  BrandenburgV. 
Same,  Id. 

^=>486.   Notioe  of  assessment. 

See  36  Cent  Dig.  Mun.  Corp.  89  1084-1060,  U6L 

Notice  of  the  passage  of  a  St  Louis  city 
ordinance  establishing  a  district  sewer,  or  of 
the  assessment  of  the  costs  of  such  sewer,  be- 
fore issuing  a  special  tax  bill  therefor,  is  not 
necessary,  judgment,  Heman  v.  Allen,  57  S. 
W.  559,  156  Mo.  534,  affirmed.— Shumate  v.  He- 
man,  21  S.  Ct  645,  181  U.  S.  402,  45  U  Ed. 
916,  922. 

^=»487.  Persons  wbo  may  qnestlon  Ta- 
lidity  of  assessment. 

See  86  Cent  Dig.  Mun.  Corp.  9  1146. 

Hie  doctrine  respecting  bona  fide  purchas- 
ers for  value  cannot  be  invoked  to  prevent  the 
enforcement  of  the  lien  of  a  reassessment  for 
a  local  improvement  by  one  who  purchased  the 
propertv  affected  after  the  original  attempt  to 
assess  had  been  declared  void,  and  before  the 
new  assessment  was  authorized.— City  of  Seat- 
Ue  v.  Kelleher,  25  S.  OL  44,  195  U.  S.  351, 
49  L.  Ed.  232. 

^=9488,489.  Estoppel  or  waiver  as  to 
defects  or  objeotions. 

See  86  Cent  Dig.  Mun.  Corp.  IS  U47-1168. 

No  objection  to  failure  to  give  notice  of 
meetings  of  the  common  council  on  proceedings 
to  confirm  a  special  assessment  is  available  to 
a  property  owner  who,  after  appearing  before 
the  commissioners  appointed  to  make  it,  and 
protesting  solely  to  save  the  right  of  review, 
interests  himself  in  the  sale  of,  and  assists  in 
disposing  of,  the  bonds  issued  to  pay  for  the 
improvement.  Decree  (Ariz.  1907)  Sd  P.  501, 
affirmed. — ^English  v.  Territory  of  Arizona  ex 
rel.  Griffith,  29  S.  Ct  658,  214  U.  S.  359,  53 
JU  Ed.  1030. 

^=»492.  Amendment  or  oorreotlon  by  of- 
floers  making  assessment* 

See  86  Cent  Dig.  Mun.  Corp.  U  1156-1168. 

Nearly  12  months  after  the  assessment  roll 
for  street  improvements  was  completed  and  de- 

{>osited  in  the  register's  office  as  required  by 
aw,  an  interlineation  was  made  in  the  roll  op- 
posite certain  lots,  against  which  no  charge  had 
up  to  that  time  been  made^  as  follows:  "Entered 
November  17,  1870.  This  work  was  done  at 
this  date,  but  by  request  of  the  owner,  not  en-  ^ 
tered  until  November  — ,  1871."  In  the  mean- 
time the  lots  had  been  sold  to  a  bona  fide  pur- 
chaser without  notice.  Held,  that  the  interline- 
ation was  in  no  sense  a  reassessment  or  an 
amendment  of  the  original  assessment,  but  was 
simply  an  unwarranted  alteration,  and  created 
no  lien  as  against  the  porchaser*s  title. — Lyon 
V.  Alley,  130  U.  S.  177,  9  S.  Ct  480,  32  U  EkI. 
899. 

^=:»403.  Confirmation  or  revision  of  as- 
sessment by  mnnioipal  oonneil 
or  board. 

See  86  Cent  Dig.  Mun.  Corp.  H  1061-1088.  U60-UC6w 

Notice  is  not  essentinl,  where  notice  was 
given  in  the  meetings  of  the  commissioners  ap- 
pointed to  make  the  assessment.  Decree  (Anz. 
1907)  89  P.  501.  affirmed.— English  v.  Territory 
of  Arizona  ex  rel.  Griffith,  29  S.  Ct  658,  214 
U.  S.  359,  53  L.  E)d.  1030. 

^=>618.  Actions  to  enjoin  or  set  aside 
assessment. 

See  36  Cent.  Dig.  Mun.  Corp.  Si  1188-1198,  1195-1S06 ; 
2  Cent.  Dig.  App.  A  E.  SS  137.  568. 

In  a  suit  to  enjoin  a  special  assessment  on 
city  lots,  a  mere  allegation  that  the  amount 
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of  the  tax  on  each  lot  Is  greateir  than  the  value 
of  the  lot,  and  that  defendant  is  seeking  to  com- 
pel complainant  to  pay  the  full  amount  of  the 
tax  regardlees  of  the  value  of  the  lots,  is  not 
sufficient  to  raise  the  question  of  the  taking  of 
property  without  due  process  of  law,  contrary  to 
the  federal  constitution.  Judgment  70  N.  W. 
605.  101  Iowa,  416,  reversed.— Dewey  v.  City  of 
Des  Moines,  19  S.  Ct  879,  173  U.  S.  193,  43  L. 
Ed.e65. 

^=»514«  Reassasamemt  or  addltioiud  as- 
seasment. 
See  M  Cent  Dig.  Mun.  Corp.  S|  1207-1215. 

Where  an  ordinance  providing  for  special 
improvements  in  a  city,  and  limiting  assess- 
ments therefor  to  contiguous  property,  is  de- 
clared void,  and  subsequently,  under  section  20 
of  the  act  enabling  park  commissioners  to  make 
local  improvements  (Acts  1895,  p.  289),  which 
provides  for  a  new  special  assessment  on  prop- 
erty benefited  when  such  special  improvement 
ordinances  are  declared  void,  another  ordinance 
is  passed  providing  for  an  assessment  upon  all 
property  benefited,  the  validity  of  the  assess- 
ment under  the  last  ordinance  cannot  be  ques- 
tioned, on  account  of  its  making  all  property 
benefited  assessable,  by  one  who  fails  to  show 
that  his  property  was  not  included  in  the  terms 
of  tiie  prior  ordinance.  Judgment  55  N.  E.  325, 
182  111.  250,  affirmed.— Farrell  v.  West  Chica- 
go Park  Com'rs,  21  S.  Ct.  609,  645,  181  U.  S. 
404.  45  U  Ed.  916,  924. 

Section  20  of  the  act  enabling  park  com- 
missioners to  make  local  improvements  fActs 
1^5,  p.  289)  provides  that  in  case  a  special  im- 
proyement  ordinance,  or  an  assessment  there- 
under, is  declared  void  after  part  or  all  of  the 
improvements  have  been  made,  a  new  ordinance 
and  special  assessment  may  be  passed.  A  spe- 
cial assessment  was  made  under  an  ordinance 
of  park  commissioners,  and  was  confirmed  by 
the  county  court,  but  subsequently  the  supreme 
court  declared  the  ordinance  and  assessment 
void.  Afterwards  F.,  also,  whose  property  had 
been  assessed  under  said  ordinance,  obtained  in 
the  supreme  court  a  reversal  of  the  order  con- 
firming said  assessment.  Subsequently  a  new 
ordinance  was  passed  under  said  section  20,  re- 
citing the  annulment  of  the  former,  and  order- 
ing that  a  new  assessment  be  levied  against  the 
property;  but,  while  proceedings  were  pending 
m  the  county  court  for  confirmation  of  this 
assessment,  F.*s  case,  which  had  been  removed 
from  the  docket  pending  appeal,  was  reinstated 
for  the  purpose  of  filing  the  remanding  order  of 
the  supreme  court  Held,  that  the  new  ordi- 
nance and  assessment  were  proper  after  the  first 
decision  of  Uie  supreme  court,  despite  said  pro- 
ceedings in  the  county  court  after  the  second  de- 
cision.— Id.  ' 

Under  section  20  of  the  act  enabling  park 
commissioners  to  make  local  improvements  (Acts 
1895.  p.  289).  which  provides  that,  when  a  spe- 
cial assessment  is  declared  void  after  all  or 
some  of  the  improvements  have  been  made,  they 
may  levy,  assess,  and  CiMlect  new  special  assess- 
ments on  property  benefited  by  said  improve- 
ments, and  that  each  lot  or  tract  of  such  prop- 
erty shall  be  liable,  severally,  to  pay  such  bene- 
fits to  the  same  extent  and  in  the  same  propor- 
tion as  in  other  cases,  the  share  to  be  paid  by 
eadi  lot  or  tract  is  the  proportionate  share  of 
the  cost  of  the  improvements  as  a  whole,  and 
evidence  offered  to  show  the  cost  of  the  part  of 
the  improvements  abutting  each  lot  or  tract 
should  be  excluded.— Id. 

^»519.   Iiien  and  priority. 

Bee  36  Cent.  Dig.  Mun.  Corp.  If  1220-1227;   S6  Cent. 
Dig.  Mtg.  S  324. 

Where  an  act  imposing  and  levying  a  tax 
for  street  improvements  declares  that  the  tax 
■hall  be   assessed   and   collected   in   conformity 


with  the  provisions  of  certain  other  acts,  which 
prescribe  the  mode  and  time  of  assessment,  and 
the  different  steps  to  be  taken  preliminary  to- 
such  assessment  and  collection,  whatever  lien 
is  created  by  the  terms  of  the  levying  act  caa 
only  attach  according  to  the  terms  and  condi- 
tions of  the  acts  therein  ^f erred  to;  and  the 
lien  does  not  attach,  without  more,  at  the  date 
of  the  passage  of  the  levying  act.— liyon  v.  Alley^ 
130  U.  S.  177.  9  S.  Ct.  480,  32  U  Ed.  899. 

^=»520.  Payment. 

See  86  Cent   Dig.    Man.   Corp.   §8  1228-1^.   1288, 
1289. 

^:^521«  i^—  In  generaL 

See  36  Cent  Dig.   Mun.  Corp.  H  1228,  1230,  1231, 
1238,  123d. 

It  is  within  the  power  of  the  legislature  to 
make  the  cost  of  highway  improvements  assess- 
ed upon  real  estate  payable  forthwith,  and  an 
immediate  lien  thereon. — Bauman  v.  Ross,  17  S. 
Ct.  966,  167  U.  S.  W8,  42  L.  Ed.  270. 

of    as- 


Refnndlns    or    reoovery 
sessment  or  tax  paid. 

See  86  Cent.  Dig.  Mun.  Corp.  §9  1232-1236. 

The  Utah  statute  authorizing  any  party  ag- 
grieved by  special  assessment  to  pay  the  tax,  or 
any  installment  thereof,  under  protest^  and 
thereafter,  within  60  days,  bring  an  action  to 
recover  back  the  same  (Laws  1^0,  p.  58,  S  1), 
applies  only  to  cases  of  mere  errors,  irregulari- 
ties, overvaluations,  or  other  defects  not  juris- 
dictional,  and  not  to  a  case  where  the  city  coun- 
cil had  no  jurisdiction  to  make  the  assessment. 
43  P.  119,  12  Utah,  476  aflirmed—Ogden  City 
V.  Armstrong,  18  S.  Ct.  98,  168  U.  S.  224,  42 
li.  Ed.  444. 

m  ENFORCEMENT   OP   ASSESSMENTS 
AND  SPECIAL  TAXES. 

^s»534.   Restraining  enforeement. 

See  86  Cent.  Dig.  Mun.  Corp.  H  1194,  1268. 

^=:>535.  — —  In  generaL 

See  36  Cent.  Dig.  Mun.  Corp.  S  1253. 

Where  the  alleged  fact  that  an  assessment 
for  a  speciail  improvement  was  not  assented  to 
by  the  requisite  number  of  property  owners  does 
not  appear  on  the  face  of  the  proceedings  of  the 
city  council,  but  must  be  made  to  appear  by  evi- 
dence dehors  such  record,  a  court  of  equity  has 
jurisdiction  of  a  suit  to  enjoin  the  collection  of 
the  assessments.  In  such  case  a  writ  of  cer- 
tiorari would  not  be  an  adequate  remedy;  and, 
the  assessments  being  payable  in  numerous  an- 
nual installments,  equity  jurisdiction  is  sustain- 
able to  prevent  a  multiplicity  of  suits,  and  also 
to  remove  a  cloud  on  the  title.  Judgment  43  P. 
119,  12  Uteh,  476,  affirmed.— Ogden  City  v. 
Armstrong,  18  S.  Ct.  98,  168  U.  S.  224,  42  1m 
Ed.  444. 


— «-  C^onnds. 

See  86  Cent.  Dig.  Mun.  Corp.  S  1288. 

Where  a  special  assessment  is  in  itself  ille- 
gal, because  it  rests  upon  a  basis  that  excludes 
any  consideration  of  benefits  to  the  property 
taxed,  proof  that  it  is  in  excess  of  benefits  is 
not  required,  in  a  suit  to  enjoin  its  enforcement, 
as  the  only  appropriate  decree  in  such  case  is 
one  enjoining  the  whole  assessment,  leaving 
the  local  authorities  to  make  a  new  one  accord- 
ing to  law.— Village  of  Norwood  v.  Baker.  19  S. 
Ct.  187,  172  U.  S.  260,  43  U  Ed.  443,  affirming 
judgment  (C.  C.)  Baker  v.  Village  of  Norwood, 
74  F.  997. 

—  Payment      or      tender      of 
amount  dne. 

See  36  Cent.  Dig.  Mun.  Corp.  !  1258. 

Where  a  special  assessment  is  in  itself  il- 
legal, because  it  rests  on  a  basis  that  excludes 
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any  consideration  of  benefits,  the  suit  is  not  con- 
trolled by  the  general  principle  that  a  plaintiff 
must  tender  or  offer  to  pay  what  is  legally  diie, 
before  he  can  obtain  relief  in  equity  against  an 
excessive  tax,  the  entire  assessment  being  illegal. 
—Village  of  Norwood  v.  Baker,  19  S.  Ct.  187, 
172  U.  S.  269,  43  L.  Ed.  443,  affirming  judg- 
ment (C.  O.)  Baker  T.  Village  of  Norwood,  74 
F.  997. 

^=s>573.  Sale  of  land. 

See  36  Cent  Big.  Mun.  Corp.  H  1287-UOS. 


— -  Title    and    rlcbta    of    pur- 
ohaser. 

Sea  W  Cant.  Dig.  Man.  Corp.  §8  12&S,  1294,  ISOl. 

Where  a  tax  is  levied  on  abutting  property 
for  street  improvements,  the  failure  or  the  com- 
missioner to  deposit  with  the  register  a  state- 
ment of  the  taxes  assessed  on  the  various  lots, 
the  failure  of  the  register  to  place  without  delay 
in  the  hands  of  the  collector  a  list  of  the  persons 
taxed,  and  the  failure  of  the  collector  to  give 
notice  to  such  persons,  all  of  which  acts  are  re- 
quired by  statute,  constitute  such  a  nonobserv- 
ance  of  the  statute  as  to  ren^r  a  tax  sale  and 
certificates  thereof  invalid,  as  against  a  bona 
fide  purchaser.— Lyon  v.  Alley,  130  U.  S.  177, 
9  S.  Ct.  480,  32  L.  Ed.  899. 

Z.  FOUOE  POWER  AND  BEGULA- 

TION8. 

See— 

District  of  Columbia,  «=s»19. 

Food,  €=»1. 
Due  process  of  law,  see  Constitutional  Law, 

«ss>27^  296. 
Regulation  of  licenses    and  license  taxes,   see 

Licenses   ^ftirTr>2~35. 
Regulation  of  traffic  in  intoxicating  liquors,  see 

Intoxicating  Liquors,  ^=»9,  10. 

<A)  DELEGATION,  EXTENT,  AND  EXER- 
CISE OF  POWER. 

See  District  of  Columbia,  ^=»19. 

Due  process  of  law,  see  Constitutional  Law, 
^s»212,  278,  320. 

Health  regulations  as  to  conatructioB  of  build- 
ings  see  Health  ^S5i21. 

Prohibiting  advertisements  on  vehicles,  see  Con- 
stitutional Law,  «B>154,  235,  292. 

^B»506.  PvbUc   safety  and  welfare. 

See  t6  Cant  Dig.  Mun.  Corp.  {{  1S21.  1822. 

An  ordinance  of  k  town  by  which  owners 
of  property  abutting  on  any  street  along  which 
sewer  mains  have  been  laid  were  required  to  con- 
nect with  the  main  sewer  under  penalty  is  valid. 
—Hutchinson  v.  City  of  Valdosta,  33  S*  Ct.  290, 
227  U.  S.  303,  57  L.  Ed.  520. 

^s»698«  PubUo  atorala. 

See  16  Cent  Dig.  Mun.  Corp.  |  1228. 

The  police  power  of  a  state  justifies  a  mu- 
nicipal ordinance  prohibiting  the  keeping  of  bil- 
liard or  pool  rooms  for  hire.— Murphy  v.  People 
of  State  of  California,  32  S.  Ct  697,  225  U. 
S.  623,  56  L.  Ed.  1229,  41  L.  R.  A.  (N.  S.)  153. 

^s»iS01.  Bulldlas  reKulationa. 

see  86  Cent  Dig.  Mnn.  Corp.  I  1832. 

Laws  Va.  1908,  c  349,  requiring  the  com- 
mittee on  streets  to  establish  a  building  line  not 
less  than  five  nor  more  than  iSU  feet  from  the 
street  line,  held  unconstitutional.— Eubank  v. 
City  of  Richmond,  33  S.  Ct  76,  226  U.  S.  137, 
57  L.  Ed.  156,  42  L.  R.  A.  (N.  S.)  1123,  Ann. 
Cas.  1914B,  192,  reversing  judgment  67  S.  E. 
376,  110  Va.  749,  19  Ann.  Cas.  186. 

^B»002«  Billboards,  siciia»  and  otber 
'fltmotiires  or  derioes  for  ad- 
vertising; purposes. 

A  municipal  ordinance  prohibiting  the  is- 
sue of  advertising  trucks,  vans^  or  wagons  in 


the  city  streets  is  a  valid  exercise  of  the  po* 
lice  power.-— (1911)  Fifth  Ave.  Coach  Co.  v. 
Citar  of  New  York,  31  S.  Ct.  709,  221  U.  S. 
467,  55  L.  Ed.  815,  affirming  decree  (1909) 
86  N.  B.  824,  194  N.  Y.  19,  21  L.  R.  A.  (N. 
S.)  744,  16  A.  &  E.  Ann.  Cas.  695,  which  af- 
firms (1908)  110  N.  Y.  S.  1037,  which  affirms 
111  N.  Y.  S.  759. 

^»606.  Smoke  and  offensive  or  nozions 
odors. 

Bee  26  Cent  Dig.  Mun.  Corp.  |  1222. 

Authority  to  abate  smoke  nuisances  confer^ 
red  on  municipalities  by  Iowa  Act  April  15, 
1911,  extends  to  declaring  the  emission  of  dense 
smoke  to  be  a  nuisance,  abatable  by  specified 
officers  subject  to  jiidicial  review.— Northwest- 
em  Laundry  t.  City  of  Des  Moines,  36  S.  Ct. 
206,  239  U.  S.  486,  60  L.  Ed.  396w 

€:»607.  Romoiral     and     disposition     of 
sarbase,  ref nse,  and  illtli* 

See  22  Cent  Dig.  Mun.  Corp.  %  1241. 

The  adoption  of  ordinances  granting  an  ex- 
clusive privilege  for  50  years  to  dispose  of  garb- 
age and  refuse  matter  by  cremation  or  reduc- 
tion, and  requiring  the  delivery  of  all  such  ma- 
terial at  the  crematory  or  reduction  plant,  there 
to  be  destroyed  at  the  expense  of  the  person, 
company,  or  corporation  conveying  the  same, 
was  within  the  authority  of  the  board  of  super* 
visors  of  the  city  and  county  of  San  Francisco 
under  Const  Cal.  1879,  art  11,  |  11,  St  CaL 
1863,  p.  540,  and  St.  Cal.  1893,  p.  288,  to  make 
and  enforce  within  the  city  and  county,  all 
such  reasonable  sanitar^r  and  other  regulations 
as  are  not  in  conflict  with  any  general  statute 
or  with  the  Constitution,  and  which  have  for 
tlieir  object  the  preservation  of  the  public  health. 
Decree  126  F.  29^  61  C.  C.  A.  91,  affirmed.^ 
Califomia  Reduction  Co.  v.  Sanitary  Reduc- 
tion Works  of  San  Francisco,  26  S.  Ct.  100,  199 
U.  S.  306,  50  L.  Ed.  204. 

^S9610.  Regnlation  of   ooonpations  and 
employments. 
Bee  26  Cent  Dig.  Man.  Corp.  81 1344-1252.  I256-12S0. 

^s»611*  i^—  In  s^neral. 

See  26  Cent  Dig.  Mun.  Corp.  §|  1244-1249. 

The  ordinance  of  the  city  of  San  Francisco, 
approved  June  23,  1883,  prohibiting  washing 
and  ironing  in  public  laundries  within  certain 
designated  limits,  and  between  the  hours  of 
10  o'clock  at  night  and  6  in  the  morning,  is 
purely  a  i^lice  regulation,  within  the  power  of 
the  municipality  to  enact. — Soon  Hing  v.  Crow- 
ley, 113  U.  S.  703,  6  6.  Ct.  730,  28  I^.  E>1 
1145. 


—  Meohanieal  trades  and  pvr» 
suits. 
See  26  Cent  Dig.  Mun.  Corp.  H  1247,  1248. 

A  city  ordinance  ];>rohibiting  as  a  police 
measure  brickmaking  within  a  designated  area 
held  valid.— Hadacheck  v.  Sebastian.  86  S.  Ct. 
143,  239  U.  S.  394,  60  L.  Ed.  348,  affirmlngr 
judgment  Ex  parte  Hadacheck,  132  F.  684,  165 
Cal.  416. 


— —  Speeial  priTileses. 

The  power  of  a  municipal  corporation  to 
grant  exclusive  privileges  must  be  conferred  by 
explicit  terms.  If  inferred  from  other-  powers, 
it  is  not  enough  that  the  ^wer  is  convenient  to 
other  powers.  It  must  be  mdespensable  to  them. 
-— Freeport  Water  Co.  v.  City  of  Freeport,  21  S. 
Ct  493,  180  U.  S.  587,  45  L.  Ed.  679,  affirm- 
ing judgment  57  N.  E.  862,  186  111.  179;  Dan- 
ville Water  Co.  v.  aty  of  Danville.  21  S.  Ct. 
505,  180  U.  S.  619,  45  L.  Ed.  696,  affirming 
judgment  57  N.  E.  1129,  186  IlL  826. 


Disorimination* 

See  26  Cent  Dig.  Mun.  Corp.  |  1220. 

The  police  power  of  the  state  justifies  an 
'  ordinance  prohibiting  the  keeping  of  billiard  or 
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pool  tables  for  hire,  but  permitting:  hotel  keep- 
ers to  maintain  billiard  or  pool  rooms  for  gruests. 
—Murphy  t.  People  of  State  of  California,  32 
S.  Ct  ^7,  225  U.  S.  623,  56  L.  Ed.  1229,  41 
L.  R.  A.  (N.  S.)  153. 

(B)  VIOLATIONS  AND  ENFORCEMENT  OF 

REGULATIONS. 

Sm  38  Cent,  Dig.  Mun.  Corp.  H  1385-1418. 

Restraining  enforcement  of  ordinances  or  regu- 
lations,  see  Injunction,  ^=»85. 
Right  to  trial  by  jury,  see  Jury,  ^s»23. 

XL  WE  AND  BEOUUITION  OF  PUB- 

lilO  PUkOES,  PROPERTT, 

AND   WORKS. 

See  District  of  Columbia,  «=:»22,  23. 

Dedication  of  property  to  public  or  to  munici- 
pality, 0ee  Dedication. 

(A)  STRE£?TS  AND  OTHER  PUBLIC 

WAYS. 

See  District  of  Columbia,  e=»22. 

Authority  in  federal  court  of  decisions  in  state 

court,  see  Courts,  ^=5»366. 
County  roads,  see  Highways. 
Dedication  of,  see  Dedication. 
Due  proceps  of  law,  see  Constitutional  Law, 


Eoual   protection   of  laws,   see   Constitutional 

Law,  «=s>235. 
Error    in    instructions   in   action    for   injuries 

cured  by  giving  other  instructions,  see  Trial, 


EBtablishment  of  county  roads,  see  Highways, 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^s»134. 

Injuries  to  persons  on  street  by  collision  with 
street  cars,  see  Street  Railroads,  ^s»106-117. 

Handamns  in  respect  to  regulations,  see  Man- 
damus. ^=»08. 

Occupation  or  use  of  street  as  ground  for  com- 
pensation to  abutting  owners,  under  laws  of 
eminent  domain,  see  Eminent  Domain,  ^ss>100. 

Bights  in  and  use  of  streets  by  gas  companies, 
flee  Oaa,  ^=»7;  railroads,  see  Railroads. 
^s»74,  75:  street  railroads,  see  Street  Rail- 
roads, ^=»21-30 ;  telegraph  or  telephone  com- 
ganiea,  see  Telegraphs  and  Telephones,  ^:s»10. 
:ht8  in  streets  for  means  of  furnishing  public 
water  supply,  see  Waters  and  Water  Cours- 
es, «=s>192. 

Rights  of  consolidated  telephone  company,  see 
Telegraphs  and  l?elephones,  ^=922. 

Street  and  railroad  crossings,  see  Railroads,  ^s» 
91-09. 

^=»604»  FviTilases    of    aad    restriotlosis 
on  abuttiiis  owners. 

86  Cent  Dig.  Mun.  Ck>rp.  §{  1441-1460.  1494-1496. 


Straetnres    or    projeetiona 
on  or  over  street. 

See  36  Cent.  Dig.  Mun.  Corp.  §9  1443,  1494-1496. 

A  stepping  stone  on  a  sidewalk,  near  the 
curb,  is  not  made  an  unlawful  obstruction  by 
the  provision  of  Rev.  St  D.  C.  i  222,  that  no 
portion  of  the  public  streets  and  avenues  shall 
be  occupied  by  any  private  person,  or  for  any 
private  purpose  whatever.  Judgment,  Wolf  v. 
District  of  Columbia,  21  App.  D.  C.  464,  69 
L.  R  A.  83,  affirmed.— Wolff  v.  District  of  Co- 
lumbia, 25  S.  Ct  198,  196  U.  S.  152,  49  U  Ed. 
425,  1  Ann.  Cas.  967. 


in  front  of  It  are  ^uch  as  will  compensate  for 
the  loss  which,  in  the  judgment  of  the  jury, 
directly  and  naturally  resulted  from  the  injury, 
and  are  the  same  without  regard  to  the  form  of 
action.^Judgment  7  App.  D.  C.  524,  reversed.— 
Hetzel  V.  Baltimore  &  O.  R.  Co.,  18  S.  Ct  255, 
169  U.  S.  26,  42  li.  Ed.  648. 

^=»670«   Grant    of    rlglits    to    nae    stroot 
for  pnrposos  other  than  liish- 


—  Rights  and  remedies  as  to 
obstmetions  or  improper  nse 
of  roadway. 

See  86  Cent  Dig.  Mmi.  Corp.  91  144^-1450;  26  Cent 
Dig.  High.  8  483. 

The    damages    recoverable    by    a    property 
owner  for  the  unlawful  obstruction  of  a  street 


See  86  Cent  Dig.  Man.  Corp.  8§  1459-1491. 

Act  July  24j  1666, 1 1,  gave  to  any  telegraph 
company  ors^anised  under  state  laws  the*  right 
to  construct,  maintain,  and  operate  lines  of  tele- 
graph along  any  military  or  post  roads  of  the 
United  States,  then  or  thereafter  declared  such 
by  act  of  congress.  Rev.  St  §.  3964,  declares 
that  all  letter  carrier  routes  established  in  any 
city  or  town  are  post  roads.  Held,  that  this 
franchise  gave  no  unrestricted  right  to  appro- 
priate public  property  of  a  state  or  municipality, 
but  that,  lil^e  anv  other  franchise,  it  was  to 
be  exercised  in  subordination  to  public  and  pri- 
vate rights,  and  therefore  was  no  ground  of  ob- 
jection to  the  imposition  by  a  municipal  corpora- 
tion of  a  reasonable  charge  for  the  use  of  its 
streets  by  the  erection  of  telegraph  poles.—Oity 
of  St.  Louis  V.  Western  Union  Tel.  Co.,  148  U. 
S.  92,  13  S.  Ct  485,  37  L.  Ed.  380,  reversing 
judgment  (C.  C.)  39  F.  59. 

A  municipal  corporation  has  the  right  to  im- 
pose a  reasonable  charge  upon  a  telegraph  com- 
pany doing  interstate  business  as  compensation 
for^the  space  occupied  in  its  streets  by  the  tele- 
graph poles;  but  the  reasonableness  of  any 
charge  thus  fixed  is  a  matter  for  judicial  inves- 
tigation.—Id. 

The  charter  of  the  citv  of  St  Louis  empow- 
ers the  mayor  and  assembly  to  establish,  open, 
vacate,  and  improve  all  Streets,  and  to  regulate 
their  use,  and  provides  that  the  costs  oi  such  im- 
provement, etc.,  shall  be  paid  by  tne  city  in  so 
far  as  it  is  a  benefit  to  the  public  generally, 
and  that  special  benefits  to  adjacent  property 
shall  be  assessed  to  the  owners  thereof.  It  also 
authorizes  the  mayor  and  assembly  to  license, 
tax,  and  regulate  telegraph  companies.  Held 
that,  where  a  telegraph  company  has  been 
granted  the  right  to  erect  its  poles  in  a  street, 
the  dty,  under  these  provisions  of  its  charter, 
has  power  to  require  it  to  pay  a  reasonable  sum 
in  the  nature  of  rental  for  the  privileges  of  sudli 
use.— City  of  St  Louis  v.  Western  Union  Tel. 
Co.,  149  U.  8.  465,  13  Sup.  Ct  990,  37  L.  Bd. 
810. 

^=9080,681.  — —  Power  to  sraat  fran* 
oMsos  and  priTllegoa  la  gen- 
oral. 

See  36  Cent.  Dig.  Mun.  Corp.  S8  1459-1466.        * 

A  state  may  delegate  to  a  municipal  cor- 
poration its  power  to  grant  a  street-railway 
franchise,  and  such  grant  by  city  ordinance  is 
the  act  of  the  state.— City  Ry.  Co.  v.  Citizens' 
St.  R.  Co.,  17  S.  Ct.  653,  166  U.  .S.  557,  41  L. 
Ed.  1114,  modifying  decree  (C.  C.)  Citizens'  St. 
R.  Co.  V.  City  Ry.  Co.,  64  F.  647. 

The  power  to  conttol  streets  and  highways, 
conferred  upon  the  board  of  trustees  for  Uie 
town  of  Lake  View,  in  Cook  county,  by  Act 
111.  March  5,  1867,  |  7.  includes  the  right  to 
authorize  the  use  of  such  streets  and  highways 
for  street  railway  purposes.  Decree  (C.  C.) 
Govin  V.  City  of  Chicago,  132  F.  848,  reversed. 
—Blair  v.  City  of  Chicago,  26  S.  Ct  427,  201 
U.  S.  400,  50  U  Ed.  801. 

A  municipal  corporation  could  in  Indiana 
confer  by  ordinance  trackage  rights  in  city 
streets  on  a  railway  company  whose  charter 
provided  that  it  might  be  built  through  any  city 
that  would  consent.— Grand  Trunk  Western  R. 
Co.  V.  City  of  South  Bend,  33  S.  Ct  803,  227  U. 
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S.  544^  57  L.  Ed.  633,  44  L.  IL  A.  (N.  S.)  405, 
reversing  judggients  Grand  Trunk  &  Western 
By.  Co.  V.  Same,  89  N.  £X  885,  174  Ind.  203, 
36  L.  R.  A.  (N.  S.)  850,  and  Grand  Trunk  West- 
ern Ry.  Co.  ▼.  Same,  91  N.  E.  809,  174  Ind. 
203,  36  L.  R  A.  (N.  S.)  850. 

Charter  authority  of  a  city  to  regulate  its 
streets  and  alleys  gives  it  power  in  Kentucky  to 
grant  a  franchise  to  an  incorporated  telephone 
company  to  maintain  its  poles  on  public  streets. 
—City  of  Owensboro  v.  Cumberland  Telephone 
&  Telegraph  Co.,  33  S.  Ct.  988,  230  U.  S.  S8, 
57  L.  Ed.  1389. 


— ^  Mode  and  extent  of  nse« 

See  36  Cent.  Dig.  Mun.  Corp.   §i  1467-1470. 

Legislative  authority  in  a  municipal  corpo- 
ration to  make  grants  of  street-railway  fran- 
chises ^rhich  sha&>  be  exclusive  does  not  exist, 
unless  given  in  language  express  and  explicit, 
or  necessarily  to  be  implied  from  other  powers 
given.  Decree  68  N.  W.  304,  110  Mich.  384,  3 
Detroit  Leg.  N.  377,  35  L.  B.  A.  859,  64  Am. 
St.  Rep.  350,  affirmed.— Detroit  Citizens*  St 
Ry.  Co.  V.  Detroit  Ry.,  18  S.  Ot.  732,  171  U. 
S.  48,  43  L.  Ed.  67. 

Michigan  Tram-Railway  Act,  §{  33,  34,  au- 
thorizing the  (Hrganization  of  companies  to  op-' 
erate  street  railways,  but  declaring  that  no  such 
company  or  corporation  shall  be  authorized  to 
construct  such  a  railway  without  the  consent 
of  the  municipal  authorities,  and  under  such 
regulations,  and  on  such  terms  and  conditions, 
as  they  may  prescribe,  does  not  authorize  a 
town  to  pass  an  ordinance  granting  an  exclusive 
railway  frandiise. — ^Id. 

An  ordinance  renewing,  upon  additional 
conditions,  the  consent  of  a  municipality  to 
the  construction  and  operation  of  a  street  rail- 
way through  the  city  streets,  is  not  invalid 
because  by  such  ordinance  the  term  of  consent 
is  extended  beyond  the  then  limit  of  the  corpo- 
rate life  of  such  company.— City  of  Detroit 
V.  Detroit  Citizens*  St  Ry.  Co.,  22  S.  Ct  410, 
184  U.  B.  368,  4!^  U  Ed.  592. 

•Hie  authority  of  the  city  of  Chicago  un- 
der Acts  lU.  B^b.  14,  1859,  and  Feb.  21,  1861, 
to  fix  the  terms  and  conditions  upon  which 
the  street  railway  cpmpanies  chartered  by  those 
acts  with  a  corporate  life  of  25  years  should 
occupy  its  streets,  includes  the  power  to  fix 
the  term  of  8ue!i  occupation.  Decree  (C.  -C.) 
Govin  V.  City  of  Chicago,  132  F.  848,  revers- 
ed.—Blair  V.  City  of  Chicago,  26  S.  Ct  427, 
201  U.  S.  400,  50  L.  Ed.  801. 


— «-  EzelvslTO  BTAnt  or 

See  S6  Cent  Dig.   Mun.  Corp.  S9  1483-1486. 

An  exclusive  franchise  of  supplying  the  city 
of  New  Orleans  with  water,  granted  to  the  New 
Olreans  Waterworks  Company  by  Act  March  31, 
1877,  by  which  the  right  is  reserved  to  the  city 
council  of  granting  to  any  person  contiguous  to 
the  river  the  privilege  of  laying  pipes  to  the 
river  exclusively  for  his  own  use,  is  infringed 
by  an  ordinance  permitting  a  hotel  many  blocks 
distant  from  the  river  to  lay  pipes.— New  Or- 
leans Waterworks  Co.  v.  Rivers,  115  U.  S.  674, 
6  S.  Ct  273,  29  U  Ed.  525. 

(B)  SEWERS,    DRAINS,    AND    WATER 

COURSES. 

See  86  Cent  Dig.  Mun.  Corp.  |8  1519-1525. 

Equal    protection    of   laws,    see   Constitutional 
liaw,  ^=9247,  290. 

(C)  PUBLIC  BUILDINGS,  PARKS,  AND 
OTHER   PUBLIC   PLACES   AND 

PROPERTY. 

0ee  86  Cent  Dig.  Man.  Corp.  81  1626-1544. 
See  District  ot  Columbia,  ^=s>23. 


XII,   TORTS. 

See  District  of  Columbia,  «=:»26,  27. 

(A)  EXERCISE  OF  GOVERNMENTAL  AND 
CORPORATE  POWERS  IN  GENERAL. 

See  86  Cent  Dig.  Man.  Corp.  8S  1645-1564. 

Due  process  of  law,  see  Constitutional  Lawi  ^s» 

302. 
Equal    protection    of   laws,    see   Constitutional 


jquai 
Law, 


^s»246. 


(B)  ACTS  OR  OMISSIONS  OF  OFFICERS 

OR  AGENTS. 

See  S6  Cent  Dig.  Mun.  Corp.  |§  1565-1586. 

See  District  of  Columbia,  ^ss»26. 

^   (Q  DEFECTS  OR  OBSTRUCTIONS  IN 
STREETS  AND  OTHER  PUB- 
LIC WAYS. 

See  District  of  Columbia,  <9s»27. 

Implied  indemnity  and  recovery  of  damages 
over  against  abutting  owners,  see  Indemnity, 
<e=>13. 

Liability  of  abutting  owners  or  persons  causing 
defects  to  indemnify  municipality  for  damajpes 
recovered  by  person  injured,  see  Indemnity, 


^s»765.  Natnre  and  srounds  of  liability. 

See  86  Cent  Dig.  Mun.  Corp.  H  1687,  1689,  16M. 

Under  Rev.  St.  Ohio,  fi  2640,  relating  to  mu- 
nicipal corporations,  and  providing  that  the 
council  shall  have  the  care,  supervision,  and 
control  of  public  highways,  streets,  etc.,  within 
the  corporation,  and  shall  cause  the  same  to  be 
kept  open  and  in  repair  and  free  from  nuisance;, 
where  a  city  has  granted  permits  for  the  oc- 
cupation of  part  of  a  street  for  the  purpose  of 
depositing  building  materials,  requiring  the  lo- 
cality to  be  indicated  by  proper  lights  during 
the  ni^ht  its  failure  to  exercise  reasonable  dili- 

Sence  in  preventing  such  obstruction  as  may  be 
angerous  to  passers-by  will  render  it  liable  for 
any  damages  that  ^laj  be  sustained  by  reason 
of  the  obstruction.--City  of  Cleveland  v.  King, 
132  U.  S.  295,  10  S.  Ot  90,  33  L.  Ed.  334, 
affirming  (C-  C.)  King  v.  City  of  Cleveland,  28 
F.  835. 

^=>787.  Notice  of  defect  or  obstmotioB. 

See  86  Cent  Dig.  Mun.  Corp.  S8  1641-1662. 


i^—  In  c^BoraL 

See  86   Cent   Dig.   Mun.   Corp.   S§  1641-1641,  IMC. 
1652. 

An  instruction  that  the  granting  of  a  permit 
to  make  the  excavation  is  notice  to  the  corpora* 
tion  that  the  work  is  in  progress,  and  that 
thereafter  it  would  be  liable  for  injuries  arisingr 
from  the  negligence  of  the  person  doing  the 
work,  which  is  dangerous  in  itself,  is  proper. — 
District  of  Columbia  t.  Woodbury,  136  U.  S. 
450,  10  S.  Ct  990,  34  L.  Ed.  472. 

^=:»80iK.  Ooatribvtory  meslisonoe  of  per* 
son  injnred. 

See  86  Cent  Dig.  Man.  Corp.  |i  1672-1683. 

^=»805.  —  Knoisrledg^e     of     defect     •* 
dancer* 

See  86  Cent.  Dig.  Mun.  Corp.  §{  1677,  1688. 

No  other  notice  to  travelers  of  the  pres- 
ence of  a  steam  roller  on  a  street  is  needed 
than  a  View  of  the  roller  itself,  when  it  can 
be  seen  in  ample  time  to  avoid  it  Judgment 
15  App.  D.  C.  363,  reversed.— District  of  Co- 
lumbia V.  Moulton,  21  S.  Ct  840,  182  tJ.  S.  576, 
45  L.  Ed.  1237, 
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Oliolee  of  wmjm. 
Sm  36  Gent.  Dls.  Mui.  Corp.  H  1C7I-16SL 

One  who,  with  knowledge  of  the  situation, 
elects,  in  descendine  the  steps  from'  her  resi- 
dence to  the  sidewalk,  to  cross  over  a  project- 
ing nncoTered  water  box  about  four  inches 
square,  with  its  outer  edge  about  four  inches 
from  a  line  drawn  from  the  tread  of  the  step 
nearest  the  sidewalk  to  the  ground,  instead  of 
avoiding  the  box  by  stepping  to  one  side^  is 
not,  as  a  matter  of  law,  guiltjr  of  such  con- 
tributory negligence  as  will  defeat  her  action 
against  the  municipality  to  recover  damages  for 
the  personal  injuries  sustained  by  reason  of 
her  nOure  to  dear  the  box.  Judgment  17  App. 
D.  C.  401,  reversed.— Mosheuvel  v.  EHstrict  of 
Columbia,  24  S.  Gt.  57,  191  U.  S.  247,  48  I^ 
Bd.  17a 

#S9810.  Aetlmifl  tar  iBjnies. 

8m  at  C«Dt.  Dig.  Mun.  Corp.  H  lC96-im. 

^s>818.  —  Admissibility    of    eTideaee. 

See  at  C«Dt.  Dig.  Man.  Corp.  i|  1726-1738. 

In  an  action  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  evidence  of 
other  accidents  resulting  from  the  same  defect 
is  admissible. — ^District  of  Columbia  ▼.  Arms, 
107  U.  S.  519,  2  S.  Ct  840,  27  Ia  Ed.  6ia 

Where  the  injuries  resulted  from  plaintiff's 
falling  into  a  hole  in  the  sidewalk  which  was 
to  be  dosed  by  a  deadlight,  an  entry  on  the 
books  of  an  express  company  of  the  date  when 
such  deadlight  was  delivered  to  the  part^  who 
was  to  put  it  in  is  admissible,  as  tending  to 
show  how  long  the  hole  was  left  open.— District 
of  Columbia  v.  Woodbury,  136  U.  S.  450,  10  S. 
Ct  990,  34  L.  Ed.  472. 

In  an  action  for  injuries  caused  by  defective 
streets,  provisions  of  the  Municipal  Code  ex- 
pressing the  duty  of  the  city  and  its  officers  in 
regard  to  the  care  and  repair  of  its  streets  are 
'pertinent  evidence.— City  of  Lincoln  v.  Fower, 
151  U.  8.  436,  14  S.  Ct  387,  88  L.  Ed.  224. 

Questions  for  Jury. 
81  Cent.  Dig.  Uun,  Corp.  |i  1745-1757. 

In  an  action  for  injuries  caused  by  an  ob- 
struction in  a  public  street,  it  is  for  the  jury 
to  determine  whether  plaintiff  was  guilty  of 
such  negligence  as  to  prevent  his  recovery.-^ 
City  of  Lincoln  v.  Power,  151  U.  S.  436,  14  S. 
Ct  387,  38  Lu  Bd.  224. 

lieaving  a  steam  roller  dose  to  the  curb 
on  the  street  where  it  is  in  use,  for  two  days 
after  it  is  broken,  without  any  change  in  Its 
appearance  to  enhance  the  danger  of  frighten- 
ing animals,  except  by  putting  over  it  the 
umial  canvas  cover  to  protect  it  from  the 
weather,  does  not  present  a  case  of  negligence 
for  the  Jury,  when  a  horse  becomes  frightened 
'by  its  presence  in  the  street.  Judgment  15  App. 
D.  C.  363,  reversed. — ^IMstrict  d  Columbia  v. 
Houlton,  21  S.  Ct  840,  182  U.  S.  576,  46  L. 
Ed.  123;7. 

^=»828«  «—  ImsignetionSi 
8m  at  Cent  Dig.  Man.  Corp.  U  1768-17Ct. 

An  instruction  as  to  the  liability  of  one  who 
leaves  a  dangerous  hole  in  a  sidewalk  ot  a  dty 
street,  for  an  injury  resulting  therefrom,  is 
irrelevant/ in  <m  action  against  Uie  dtv  for  sudi 
injury.— Oty  of  Lincoln  v.  Power,  151  U.  8. 
436,  14  a  Ot  887,  88  L.  Ed.  224. 

Appeal  and  errov. 

Cent  Dig.  Man.  Corp.  f  1771. 

The  admission,  as  evidence  for  plaintiff  in 
an  action  against  a  dty  for  injuries  caused  by 
a  defect  in  a  street  In  the  dty,  of  a  statement 
of  plaintiff's  daim  served  on  the  city  council,  is 
not  reversible  error.— City  of  Lincoln  v.  Pow- 
er, 151  U.  S.  436.  14  S.  Ct  387,  38  L.  Ed.  224. 


CD)  DEFECTS   OR   OBSTRUCTIONS   IN 

SEWERS.  DRAINS,  AND  WATER 

COURSES. 

^»831«  Defeets  ia  plan  or  eonstraetiom 
of  sourer  or  drmia. 
See  M  Oent  Dig.  Maau  Corp.  U  17«0,  17tt 

,  In  an  action  against  a  municipality  for  In- 
juries to  land  eaused  by  overflow  of  water  from 
a  sewer,  evidence,  ofllered  to  show  tiiat  the 
plan  on  which  the  sewer  was  constructed  was 
not  judidously  selected,  is  inadmissible;  the  adop- 
tion of  such  a  plan  being  an  act  judicial  in  its 
nature,  and  not  subject  to  revision  by  a  court 
or  jury.— Johnston  v.  District  of  Columbia,  1x8 
U.  S.  19,  6  S.  Ct  923,  30  L.  Ed.  75. 

(E)  CONDITION  OR  USE  OF  PUBLIO 

BUILDINGS  AND  OTHER 

PROPERTY. 

#S98S3.  Vessels  and  boats. 

Bee  as  Cent  Dig.  Man.  Corp.  I  1801. 

A  dty  is  liable  by  maritime  law  for  the 
negligence  of  its  servants  in  charge  of  a  fire 
boat  while  hastening  to  put  out  a  fi^e  raging  at 
the  head  of  a  dock,  in  consequence  of  wluch  the 
boat  collides  with  and  injures  another  vessel. 
Decree,  City  of  New  York  v.  Workman  (C.  C 
A.)  67  r.  347, 14  C.  C.  A.  530,  reversed.— Work- 
man  v.  City  of  New  York,  21  S.  Ct  212, 179  U. 
S.  552,  46  L  Bd.  814. 

xin.  nscAii  MAHAGEMiarr,  pubuo 

DEBT»  8ECUBITIE8,  ATO 
TAXATION* 


Counties,   «s»150-194. 

District  of  Columbia,  ^s»30,  82» 

Towns,  ^=s»47-^l. 

(A)  POWER  TO  INCUR  INDEBTEDNESS 
AND  EXPENDITUREa 

See  District  of  Columbia,  «s»30. 

^=»859«    CoasttttttloBal    and    statvtovy 
proTlsioBs* 
Bee  M  Cent  Dig.  Mun.  Corp.  I  Itli. 

A  general  statute,  requiring  a  vote  of  the 
taxpayers  to  authorise  the  making  of  a  contract 
by  a  city  for  a  supply  of  water,  is  superseded, 
as  to  a  particular  city,  by  a  charter  subsequent- 
ly granted  which  authorizes  the  city  to  make 
such  a  contract  or  to  erect  water  works  of 
its  own,  but  provides  for  a  vote  only  on  a  prop- 
osition for  the  erection  of  water  works  by  the 
city.  Decree  Walla  Walla  Water  Co.  v.  City 
of  Walla  Walla  (C.  C.)  60  F.  957,  affirmed.^ 
City  of  Walla  Walla  v.  Walla  WaUa  Water  Cow. 
19  S.  Ot  77, 172  U.  S.  1,  43  Ia  Ed.  341. 

A  constitutional  amendment  adopted,  pend- 
ing the  execution  of  a  contract  for  the  con- 
struction of  a  drainage  system  for  a' dty,  pro- 
hibiting "increase**  of  the  city's  debt  wliidi  ex- 
pressly provides  that  it  shall  not  be  construed  so 
as  to  prevent  the  issue  of  drainage  warrants  to 
the  transferee  of  the  drainage  contract,  payable 
only  from  drainage  taxes,  should  receive  a  con- 
struction commensurate  with  the  object  intend- 
ed to  be  accomplished,  and  will  authorize  the 
issue  of  warrants  in  payment  for  the  contrac- 
tor's plant,  in  case  the  dty  deddea  to  do  the 
work  Itself,  where  the  debt  created  by  the  drain- 
age assessments  had  already  been  incurred  and 
put  in  judgment  Decree  Warner  r.  City  of 
New  Orleans,  81  F.  645,  26  C.  C.  A.  508,  modi- 
fied.—City  of  New  Orleans  v.  Warner,  20  S.  Ct 
44, 175  U.  S.  120,  44  L.  Ed.  96. 
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8m  86  C«nt.  Dis.  Man.  Corp.  If  1824-JL8I8. 


— —  Debts      And      ezpaaditmres 
subject  to  lifliitatloii* 
See  86  Cent.  Dis.  Mun.  Corp.  H  1828-1885. 

On  objection  that  part  of  the  delinquent 
taxes  were  levied  to  raise  money  to  pay  interest 
on  bonds  alleged  to  be  void  because  of  a  statute 

Srohibiting  the  county  from  becoming  indebted 
1  excess  of  4  per  cent,  of  the  value  of  its 
taxable  property,  it  was  shown  that  the  bonds 
were  funding  bonds,  and  it  did  not  appear  that 
thejr  were  not  merely  a  change  in  the  form  of 
an  indebtedness  incurred  prior  to  the  statute. 
Heldf  that  the  objection  could  not  defeat  the  tax. 
— Maish  y.  Territory  of  Arizona,  17  S.  Ct.  193, 
ld4  U.  S.  599,  41  L.  Ed.  567. 

A  municipal  corporation  may  lawfuliy  con- 
tract for  a  supply  of  water  or  gas,  or  a  like 
necessary,  and  may  stipulate  for  the  payment 
of  an  annual  rental  for  the  water  or  gas  fur- 
nished each  year,  notwithstanding  the  aggre- 
gate of  its  rentals  during  the  life  of  the  con- 
tract may  exceed  the  amount  of  the  indebted- 
ness limited  by  its  charter.  Such  a  contract 
does  not  create  a  debt,  except  conditionally,  and 
upon  the  furnishing  of  the  consideration  from 
year  to  year.  Decree  Walla  Walla  Water  Co. 
V.  City  of  Walla  Walla  (C.  C^  60  F.  967.  affirm- 
ed.—City  of  WaUa  Walla  v.  Walla  Walla  Water 
Co..  19  S.  Ct.  77, 172  U.  S.  1,  43  L.  Ed.  341. 


Btoaey* 

Sea  86  Cent  Dig.  Hun.  Corp.  if  1848.  1844. 

^  Act  Dec  27,  1838,  authorized  the  authori- 
ties of  the  dty  of  Savannah  '*to  obtain  money 
on  loan,  on  the  faith  and  credit  of  said  city,  for 
the  purpose  of  contributing  to  works  of  internal 
improvement.*'  l^e  validity  of  bonds  issued 
thereunder  having  been  questioned.  Act  March  4, 
1856  (Wils.  Dig.  p.  526).  was  passed*  validating 
the  bonds  previously  issued,  and  .authorizing 
the  mjinicipal  authorities,  upon  the  recommenda- 
tion of  a  public  meeting  d  citizens  called  for 
that  purpose,  to  issue  and  dispose  of  bonds  for 
purposes  of  internal  improvement.  Held  that, 
as  the  autiiority  *^o  obtain  money  on  loan"  con- 
ferred by  the  act  of  1838  is  so  much  broader  and 
mor^  comprehensive  than  the  power  given  by 
the  act  of  1856  to  issue  bonds,  the  latter  cannot 
be  considered  a  repeal  by  implication  of  the 
former.— City  of  Savannah  v.  Kelly,  108  U.  S. 
184,  2  8.  Ct.  468k  27  Ix  Ed.  696;  Same  v. 
Martin,  108  U.  S.  191,  2  S.  Ct.  472,  27  U  Ed. 
69a 

Charter  power  to  borrow  money  ''for  general 

Eurposfss," .  *^on  the  credit"  of  the  dty,  only 
idudes  authority  to  borrow  mone^  for  ordinary 
goveroimehtsl  purposes,  such  as  are  generally 
carried  out  with  revenues  derived  from  taxa- 
tion ;  and  the  presumption  is  that  the  power  was 
intended  to'  confer  the  -^ight  to  borrow  money  in 
anticipation  of  the  receipt  of  taxes.— Ci^  of 
Brenham  v.  Gemian-American  Bank,  144  U.  S. 
173,  12  S.  Ct  559,  36  U  E^.  390;  Id,,  144  U. 
8.  549, 12  8.  Ct  975,  36  U  Ed.  399.  Reversing 
decree  (C.  C.) .  German-Aiperican  ;Bank  ▼•  City 
of  Brenham,  85  F.  185.    ' 

4=s»871S«  Aid   to    eorporations,   ftnd  .«nb- 
seriptioB    to    or   pnsoluuie  -of 
^  '■*  ■       oovporato  stoek. 
Bee  86  Gent  Dig.  Man.  Corp.  f  8  1848-186f 

^=3»873.  —  In,  geaaral* 

See  36  Cent  Dig.  Mun.  Corp.  |8  1845-1860;  >M  'Cent 
Dig.  Princ.  ft  A.  9  439. 

Under  Act  6a.  Dec.  27,  1838,  authorizing 
the  municipal  authorities  of  Savannah  "to  ob- 
.tain  money  on  loan  on  the  faith  and  credit  of 
said  city,  for  the  purpose  of  contributing  to 
-works  0^-  internal  improvements,"  the  city  was 
authoriiBed  to  guaran^  the  bonds  of  a. railroad 


company,  issued  for  construction  already  made 
and  for  future  improvements.— City  of  Savannah 
V.  Kelly,  108  U.  S.  184,  2  S.  Ct  468,  27  L.  Ed. 
696;  Same  v.  Martin,  108  U.  &  191.  2  a  Ct 
472,  27  L.  Ed.  69a 

Act  111.  Feb.  24,  1869,  §  10.  amendatory  of 
Act  IlL  Feb.  25,  1867  (the  charter  of  the  Illi- 
nois Southeastern  Railway  Company),  is  an 
entire  revision  of  sections  9  and  10  thereof,  and 
consequently  operates  a  repeal  by  implication  of 
the  provision  limiting  the  amount  which  could 
be  donated  by  a  township  in  aid  of  the  rail- 
road to  $30.000.— Town  of  Pana  v.  Bowler,  lOT 
U.  S.  529,  2  S.  Ct  704,  27  U  Bd.  424. 

Laws  Ohio  1880,  p.  157,  which  authorizes 
a  certain  township  to  construct  a  few  miles  of 
railroad  within  its  limits,  intended  to  ultimately 
form  part  of  a  continaous  line  of  road  to  be 
operated  and  equipped  by  private  capital,  vio» 
lates  Const.  Ohio,  art.  8,  S  6,  w)iich  prohibit* 
the  general  assembly  from  authorizing  any  coun- 
ty, city,  town,  or  township  to  become  a  stock* 
holder  in  any  private  corporation,  or  to  raise 
money  for  or  loan  its  credit  to  or  in  aid  of  such 
corporation.— Pleasant  Tp.  v.  JBtna  life  Ins. 
Co.,  138  U.  S.  67,  11  S.  Ct  215.  34  L.  Ed.  864» 

Legislative  acts  authorizing  municipal  cor- 
porations to  subscribe  to  railroad  stock  are  con* 
stitutional.— Rogers  v.  City  of  Keokuk,  154  U.  & 
546,  14  S.  Ct  1162,  18  L  Bd.  74. 

• 

A  power  given  by  charter  to  take  stodk  im 
an;^  chartered  company  for  making  "roads"  te 
said  citjr  authorized  a  subscription  to  the  stodE 
of  a  railroad  to  the  city.— City  of  BvansviUe 
V.  Dennett,  161  U.  S.  434,  16  S.  Ct  613,  40  U. 
Bd.  760. 

^s»878.  Uiuuitl&orised  debts. 

See  86  Cent  Dig.  Mun.  Corp.  If  1867-1881. 

Where  a  dty  votes  to  subscribe  for  railway 
stock  .when  no  authority  existed  for  such  action/ 
a  general  statute  declaring  all  such  elections 
theretofore  held  to  be  valid  is  sufiScient  to  cure 
all  defects. — City  of  Jonesboro  t.  Cairo  &  St  L^ 
R.  Co.,  110  U.  S.  192,  4  S.  Ot  67,  28  I^  Sd» 
116. 

Const  Miss,  art  12,  {  14,  provides  that  the 
legislature  shall  not  authorize  any  county,  dty. 
or  town  to  become  a  stockholder  in,  or  to  lend 
its  credit  to,  any  corporation,  unless  two-thirde 
of  the  qualified  voters  of  such  county  or  city,  at 
a  special  or  regular  election,  shall  assent  thereto. 
At  a  special  election  held  by  a  dty  without  an* 
thority  from  the  legislature,  more  than  two- 
thirds  of  the  qualified  electors  voted  to  subscribe 
to  the  stock  of  a  railroad  company.  After  the 
dty  had  made  the  subscription  pursuant  to  audk 
vote,  though  before  the  issuance  of  bonds  in 
payment  of  the  subscription,  an  act  was  passed 
providing  that  subscriptions  to  the  stock  of  the 
said  railroad  company,  made  by  any  city,  whi<^ 
were  not  in  violaticm  of  the  constitution,  were 
thereby  legalized,  ratified,  and  confirmed.  B6li^ 
that  the  constitution  required  the  legislature  te 
authorize  such  subscription,  that  the  act  of  the 
legislature  did  ndt  so  identify  the  said  election 
and  subscription  as  to  amount  to  a  ratification^ 
and  that  the  bonds  were  •  therefore  void,  even 
in  the  hands  of  a  bona  fide  purchaser.— Hayes. 
V.  City  of  Holly  Springs,  114  U.  S.  120,  5  & 
Ct  7fii5,  29  L.  m.  81. 

If  a  legislature  has  power  to  authorize  a 
subscription  to  stock  of  a  railroad  by  a  town- 
ship, and  to  provide,  as  a  cohdition  precedent 
to  such  subscnption,  that  a  majority  of  the  4egal 
voters  of  such  township  signify  their  assent 
thereto.  It  has  the  power  to  legalize  an  electio^ 
held  for  that  purpose  before  the  passage  of  £he 
act  of  authorization,  and  to  validate  a  subscript- 
tion  so  made.— Anderson  v.  Santa  Anna  *£ui^ 
116  U.  S.  356,  6  S.  Ct  413,  29  L.  Eld.  633; 
Confarr  v.  Same,  116  U.  &  366,  6  8.  Ct  418. 9 
I*.  Ed,  630. 
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(B)  ADMINISTRATION  IN  GENERAL,  AP 

PROPRIATIONS,   WARRANTS, 

AND  PAYMENT. 

Imimiring  obligation  of  contract,  see  Constitu- 
tional Law,  ^=9143. 

In  counties,  see  Counties,  ^s»163-170. 

Mandamus  to  compel  taxation  for  payment  of 
warrants,  see  Mandamus,  ^=»114. 

Matters  concluded  by  judgment  in  action  on 
warrants,  see  Judgment,  ^=»731. 

^=:»895.   'Warrants  and  oertlfloates  of  in* 
debtedness* 

See  i»  Gent.  Dig.  Man.  Corp.  fS  1880-1893. 


«—  Power  and  duty  to  issno. 

See  36  Cent.  Dig.  Mun.  Ck>rp.  99  18S1.  1882. 

The  issue  of  warrants  by  the  city  of  New 
Orleans  as  a  compromise  of  drainage  taxes  col- 
lected by  the  city  and  misappropriated  was  au- 
thorized by  Act  La.  Feb.  24,  1876,  providing  for 
the  purchase  and  settlement  by  the  city  of  all 
or  any  rights  arising  in  favor  of  the  Mississippi 
&  Mexican  Gulf  Ship-Canal  Company,  and  by 
an  ordinance  providing  for  **the  full  settlement 
of  all  claims  lor  damages  and  to  secure  the  ab- 
solute sale,  relinquishment,  and  transfer  to  the 
city  of  New  Orleans,  of  all  rights"  arising  in 
favor  of  the  canal  company.  Decree  101  F. 
1005,  41  0.  0.  A.  676,  affirmed.— City  of  New 
Orleans  ▼.  Warner,  21  S.  Ct.  353, 180  U.  S.  190. 
45  L.  Ed.  488. 

Authority  of  the  city  of  New  Orleans  to 
issue  warrants  in  settlement  of  the  damages 
claimed  by  a  ship-canal  company  will  be  deemed 
to  have  been  conferred  by  Act  La.  Feb.  24, 
1876,  empowering  the  city  to  "transact  and  con- 
tract" for  the  purchase  and  settlement  of  any 
rights,  franchises,  and  privileges  of  such  com- 
pany, and  to  purchase  its  dredging  plant,  in 
view  of  the  long  acquiescence  of  the  dty  in  this 
construction  of  that  act,  and  of  the  impossi- 
bility of  distinguishing  between  these  warrants 
and  such  as  were  issued  in  payment  of  the 
plant. — Id. 

Authority  to  issue  certificates  of  indebted- 
ness in  negotiable  form  to  pay  for  ballot  ma- 
chines held  included  in  powers  conferred  on  mu- 
nicipalities by  Const  Colo.  art.  7,  t  8,  and  Laws 
1905,  p.  224,  f  6.— Board  of  County  Com'rs  of 
City  and  County  of  Denver  v.  Home  Sav.  Bank, 
35  S.  Ct.  265,  236  U.  S.  101,  69  L.  Ed.  485, 
affirming  judgment  200  F.  28.  118  0.  C.  A.  256. 


-^  IssnaneOf     roqnlsitesy     and 
▼aUdlty. 

See  36  Cent.  Dig.  Mun.  Corp.  i  1888. 

A  city  which  voluntarily  made  a  purchase 
of  property  with  which  to  complete  drainage 
improvements,  under  authority  conferred  by  an 
act  of  the  legislature,  and  issued  in  payment 
therefor  warrants  on  the  drainage  fund,  a  part 
of  which  it  had  collected  and  the  remainder  of 
which  it  contracted  to  collect^  but  afterwards 
abandoned  the  work  and  thus  rendered  the 
drainage  assessments  invalid  and  uncollectible, 
and  otiaerwise  obstructed  their  collection,  is  es- 
topped to  set  up,  in  defense  to  an  action  against 
it  on  the  warrants,  that  it  had,  previous  to  their 
issuance,  discharged  claims  against  the  drainage 
fund  in  excess  of  the  amount  collected. — Warner 
V.  City  of  New  Orleans,  17  S.  Ct.  892,  167  U. 
S.  467,  42  L.  Ed.  239. 

Interest. 

cent.  Dig.  Mun.  Corp.  f  1886. 

Commencement  of  suit  upon  a  drainage 
warrant,  which,  by  the  terms  of  the  statute  un- 
der which  it  was  issued,  is  to  bear  interest 
above  the  legal  rate  from  the  time  it  is  pre- 
sented for  payment  and  the  fact  of  lack  of 
funds  is   indorsed  thereon,  is  a  sufficient  de- 


mand to  make  the- warrant  carr^  interest  from 
that  time  at  the  specified  rate.  Decree,  Warner 
V.  City  of  New  Orleans,  81  F.  645,  26  C.  C.  A. 
508,  modified.— City^ of  New  Orleans  v.  Warner, 
20  S.  a.  44,  175  U.  S.  120,  44  L.  E4,  96. 

(C)  BONDS  AND  OTHER  SECURITIES, 

AND   SINKING  '^UNDS. 
See- 
Counties,  «»172-183. 
District  of  Columbia,  ^s»32. 
Towns,  ^=>52. 

Impairing  obligation  of  bond,  see  Constitutional 
Law,  «»143,  144. 

Limitation  of  action  on  bonds,  Bee  Limitation 
of  Actions,  ^s»149. 

Limitaticm  of  action  on  warrants,  see  Limita- 
tion of  Actions,  ^s»25,  48. 

Lis  pendens  affecting  bona  fide  purchasers  of 
bonds,  see  Lis  Pendens,  ^=s>4. 

Vested  rights,  see  Constitutional  Law,  ^=»93.' 

^59006.  Natnre  of  power  to  Issne  aeonri* 
ties. 

See  S6  Cent  Dig.  Mun.  Corp.   I  1894. 

Where,  under  Const.  Neb.  art.  12,  |  2,  pro- 
hibiting municipal  bonds  in  aid  of  railroads, 
etc.,  without  an  election,  and  limiting  the  same 
to  a  specified  ^er  cent,  of  the  assessed  valua- 
tion, but  authorizing  an  increase  thereof,  a  dona- 
tion is  made  by  legislative  authority,  an  increase 
thereof  by  vote  of  a  further  donation  cannot  be 
made  without  additional  kgislative  authority. 
—Dixon  County  in  State  of  Nebraska  v.  Field, 
111  U.  S.  83,  4  S.  Ct  315,  28  L.  Ed.  360. 

^s»907.   Constitiitio&al      and      statvtory 
provisions. 

36  Cent  Dig.  Mun.  Corp.  i  1896. 


Act  La.  No.  133  of  1880,  by  which  all  the 

Sroperty,  real  and  personal,  of  the  city  of  New 
cleans,  not  dedicated  to  public  use,  and  not 
necessary  for  current  expenses  in  administering 
its  affairs,  is  pledged  for  the  payment  of  its  in- 
debtedness, except  the  fioating  debt,  is  in  viola- 
tion of  Const  k^,  1879,  art.  254,  re<}uiring  the 
general  assembly  to  enact  such  legislation  as 
might  be  proper  to  liquidate  the  indebtedness 
of  the  city,  as  that  contemplates  the  liquidation 
of  its  entire  indebtedness,  floating  as  well  as 
bonded. — Board  of  Liquidation  of  City  of  New 
Orleans  v.  United  States,  118  U.  S.  136,  6  S. 
Ct.  995,  30  L.  Ed.  65;  Sun  Mut  Ins.  Co.  v. 
Same,  118  U.  S.  147,  6  S.  Ct  1001,  30  L.  Ed. 
69. 

Const.  Tex.  art.  11,  S  4,  providing  that  cities 
and  towns  having  a  population  of  10,000  or  less 
may  be  chartered  alone  by  general  law,  and  may 
levy,  assess,  and  collect  an  annual  tax  to  defray 
the  current  expenses  of  the  local  government 
does  not  include  power  to  issue  and  sell  ne- 
gotiable bonds.— City  of  Brenham  v.  German- 
American  Bank,  144  U.  S.  173,  12  S.  Ct  559, 
36  L.  Ed.  390;  Id.,  144  U.  S.  549,  12  S.  Ct.  975, 
36  Li  Ed.  •399,  reversing  decree  (C.  C.)  German- 
American  Bank  v.  City  of  Brenham,  35  F.  185. 

$=»009.  Purposes  of  issne  of  bonds. 

See  36  Cent  Dig.  Mun.  Corp.  H  1807-1906. 

^s»910.  — ^  In  seneral. 

See  36  Cent.  Dig.   Mun.  Corp.   fi  1897,  1898.  1900. 

Act  W.  Va.  Dec.  15,  1868,  c.  118,  authoriz- 
ing the  city  of  Parkershurg  to  issue  its  bonds  for 
the  purpose  of  lending  the  same  to  persons  en- 
gaged in  manufacturing,  was  invalid,  and  the 
bonds  issued  under  it  are  void,  as  against  the 
city.— City  of  Parkersburg  v.  Brown,  106  U.  S. 
487,  1  S.  Ct.  442,  27  L.  Ed.  238. 

The  charter  power  of  the  city  of  Brenham 
(Sp.  Laws  Tex.  1873,  c.  2,  art.  3,  |  2)  to  borrow 
money    "for    general    purposes,    not   exceeding 
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$15,000,  on  the  credit  of  said  cit7,*'  does  not 
include  the  power  to  issue  and  sell  negotiable 
bonds,  nor  can  such  power  be  inferred  from  the 
provision  (section  1)  that  "bonds  of  the  city 
shall  not  be  subject  to  tax  under  this  act.**— 
City  of  Brenham  ▼.  German-American  Bank, 
144  U.  S.  173,  12  S.  Ct.  559,  36  U  Bd.  390; 
Id..  144  U.  S.  549,  12  S.  Ct.  975,  36  L.  Ed. 
399.  Reversing  decree  (C.  C.)  German-Ameri- 
can Bank  ▼.  City  of  Brenham,  35  F.  186. 

^=>011*  •»—  Pvblie    improvaateiits. 

Sea  86  Cent.  Dig.  Man.  Corp.  if  1889,  1901. 

A  steam  gristmill  is  not  a  work  of  internal 
improvement,  within  Act  Neb.  Feb.  15,  1869, 
authorizing  counties,  cities,  and  precincts  of 
organized  counties  "to  issue  bonds  to  aid  in 
the  construction  of  any  railroad  or  other  work 
of  internal  improvement." — Osborne  v.  Adams 
County.  106  U.  S.  181,  1  S.  Ct  168,  27  L.  Ed. 
129;  Id.,  109  U.  S.  1,  8  S.  Ct  150,  27  L.  Ed. 
835. 

Under  Const.  111.  1848,  art.  9,  |  5,  pro- 
viding that  municipal  authorities  "may  be  vest- 
ed with  power  to  assess  and  collect  taxes  for 
corporate  purposes,"  authority  in  the  charter 
of  a  dty  ''to  borrow  money  on  the  credit  of 
the  citjjr,  and  to  issue  bonds  therefor,*'  will  not 
authorize  a  donation  of  the  bonds  of  the  city 
for  the  improvement  of  the  water  power  on  riv- 
ers within  the  city  limits,  or  in  its  immediate 
neighborhood,  to  bring  the  water  into  use  as  a 
power  to  be  leased  or  sold  at  reasonable  rates. 
Such  an  end  is  not  a  "corporate  purpose,"  with- 
in the  meaning  of  the  constitution. — City  of 
Ottawa  V.  Carey,  108  U.  S.  110,  1  S.  Ct  31,  2 
S.  Ct.  361,  27  L.  Ed.  669. 


— —  Aid    to    eorporations,    and 
rabsozlptioB  to  or  puroliaae  of 
oovporate  stoek. 
See  86  Cent  Dig.  Mun.  Corp.  fi  1902-1904. 

Act  Minn.  March  6,  1868,  authorizing  the 
towns  in  one  group  of  counties  to  issue  bonds 
in  aid  of  a  certain  line  of  railroad,  and  requir- 
ing only  a  vote  of  a  majority  of  the  legal  vot- 
ers assenting  thereto,  is  not  repealed  by  impli- 
cation by  Act  March  5,  1870,  authorizing  the 
towns  in  another  group  of  counties  to  aid  in 
the  construction  of  another  line  of  road,  and 
requiring  a  vote  of  a  majorit;^  of  the  super- 
visors, aa  well  as  of  a  majority  of  the  legal 
voters,  to  authorize  the  issue.  The  mere  fact 
that  one  county  happens  to  be  in  both  groups 
does  not  render  the  statutes  repugnant,  nor 
does  it  indicate  a  legislative  intent  to  repeal 
the  first  statute  as  to  the  towns  in  that  county. 
—Town  of  Red  Rock  v.  Henry,  106  U.  S.  596, 

1  S.  Ct  434,  27  Ia  Ed.  251. 

By  Act  N.  J.  April  9,  1868,  all  the  town- 
ships along  the  line  of  the  Montclair  Railroad 
are  authorized  to  issue  their  bonds  in  aid  there- 
of, "except  the  township  of  Bloomfield,  in  the 
county  of  Essex,"  which  is  excepted  from  the 
operation  of  the  act  Bv  Act  April  15,  1868, 
setting  off  from  Bloomfield  a  new  township, 
called  "Montclair,"  it  is  provided  that  all  acts 
then  in  force  in  the  township  of  Bloomfield 
shall  be  extended  to  and  be  in  force  in  the 
township  of  Montclair,  but  that  any  act  from 
the  operation  of  which  the  township  of  Bloom- 
field has  bv  any  exception  contained  therein 
been  specially  excepted,  shall  nevertheless  ap- 
ply to  and  be  in  force  in  Montclair,  the  same 
as  if  Bloomfield  had  not  been  specially  except- 
ed. Held,  that  Montclair  was  authorized  to  is- 
sue bonds  in  aid  of  the  railroad. — Inhabitants 
of  Montclair  Tp.  r.  Ramsdell,  107  U.  S.  147, 

2  S.  Ct  391,  27  U  Ed.  431. 

Power  given  by  charter  to  a  city  **to  bor- 
row money  and  issue  bonds  therefor"  does  not 
warrant  the  issue  of  bonds  to  pay  for  a  sub- 
scription for  railway  stock.— City  of  Jonesboro 
V.  Cairo  &  St  L.  R.  Co.,  110  U.  S.  192,  4  S. 
Ct  67,  28  U  Ed.  116. 


In  the  absence  of  some  provision  in  the 
state  constitution  prohibiting  it,  the  legislature 
has  power  to  authorize  municipalities  to  issue 
bonds  in  aid  of  railroads  designed  to  benefit 
the  public  interests  of  the  community. — Otoe 
County  V.  Baldwin,  111  U.  S.  1,  4  S.  Ct  265, 
28  L.  Ed.  331. 

Const  Mo.  art  11,  $  14,  provides  that  the 
legislature  shall  not  authorize  any  county,  city, 
or  town  to  become  a  stockholder  in,  or  loan 
its  credit  to,  any  company  or  corporation,  un- 
less two-thirds  of  the  qualified  voters  of  such 
county,  etc.,  assent  thereto.  Declaration  of 
Rights,  art  16,  provides  that  no  private  prop- 
erty ought  to  be  taken  or  applied  to  public  use 
without  just  compensation.  H^Jd  that,  as  the 
general  grant  of  legislative  power  in  the  con- 
stitution does  not  authorize  the  legislature,  in 
the  exercise  either  of  the  right  of  eminent  do- 
main or  of  the  right  of  taxation,  to  take  pri- 
vate property,  without  the  owner  s  consent  for 
any  but  a  public  object  the  Missouri  legislature 
has  no  constitutional  power  to  authorize  a  city 
to  issue  its  bonds  by  way  of  donation  to  a 
private  manufacturing  corporation. — Cole  v. 
City  of  La  Grange.  113  U.  S.  1,  5  S.  Ct  416, 
28  L.  Ed.  896,  affirming  (C.  0.)  19  F.  871. 

Hie  term  "village,"  in  section  10  of  Act 
111.  Feb.  24,  1869,  amending  the  charter  of  the 
Illinois  Southeastern  Railway  Company,  au- 
thorizing "any  village,  city,  county,  or  town- 
ship" along  the  route  of  tne  railway  to  sub- 
scribe to  the  stock  of  the  company,  or  make 
donations  to  it,  and  to  issue  bonds  for  such 
subscriptions  or  donations,  includes  "towns," 
and  the  bonds  of  an  incorporated  town  issued 
thereunder  are  valid. — Town  of  Enfield  v.  Jor- 
dan, 119  U.  S.  680,  7  S.  Ct  358,  30  U  Ed. 
523. 

Priy.  Laws  111.  1867,  p.  842,  authorinng 
certain  municipal  corporations  to  appropriate 
moneys  and  levy  a  tax  to  aid  the  construction 
of  a  railroad,  provided  the  appropriation  be 
first  sustained  at  the  polls  by  a  majority  of 
electors,  does  not  authorize  the  issue  of  bonds 
in  payment  of  an  appropriation  so  voted. — 
Town  of  Concord  of  Robinson,  121  U.  S.  165, 
7  S.  Ct  937,  30  L.  Ed.  885. 

A  statute  authorizing  a  municipal  corpora- 
tion to  subscribe  to  the  capital  stock  of  a  rail- 
road company,  and  to  levy  and  collect  a  tax 
for  the  payment  of  said  subscription,  does  not 
authorize  the  issue  of  b<mds  for  said  payment 
— Katzenberger  v.  City  of  Aberdeen,  121  U.  S. 
172,  7  S.  Ct.  947,  30  L.  Ed.  9U,  affirming 
judgment  (D.  C.)  16  F.  745. 

The  clause  in  a  statute  empowering  a  mu- 
nicipal corporation  to  subscribe  to  the  stock  of 
a  railroad  company  on  "such  terms  and  condi- 
tions as  they  may  stipulate  and  agree  upon** 
does  not  imply  a  power  to  issue  bonds  to  meet 
the  payment  of  the  subscription. — ^Id. 

Code  Tenn.  1857-^,  |i  1142-1161,  author- 
izes any  county  or  incorporated  town  to  sub- 
scribe for  stock,  to  a  specified  amount  of  its 
taxable  property,  "in  railroads  running  to  or 
contiguous  thereto,"  on  certain  conditions: 
such  subscription  being  payable  by  means  of 
taxes  to  meet  the  installments.  Act  Jan.  23, 
1871,  S  If  prescribes  the  vote  in  pursuance  of 
which  counties  and  incorporated  towns  may 
loan  their  credit,  take  stock,  and  impose  taxes 
for  county  and  corporation  purposea  Act 
March  23,  1872,  |  1,  authorizes  tne  mayor  and 
aldermen  of  any  incorporated  city  or  town  of 
between  1,000  and  20,000  population  to  issue 
bonds  for  the  purpose  of  paying  outstanding 
and  matured  liabilities.  Held,  that  under  none 
of  these  statutes  can  an  incorporated  town  is- 
sue negotiable  bonds  in  aid  of  a  railroad  enters 
prise,  either  directly  or  in  payment  of  subscrip- 
tions to  its  capital  stock.— Kelley  v.  Town  of 
» Milan,  127  U.  S.  139,  8  S.  Ct  1101,  32  L. 
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Ed.   77.   affirming  judgment  (O.  O.)   Kelly  t. 
Same.  ±L  F.  842. 

The  grant  of  j^wer  to  a  municipality  to 
subscribe  for  stock  in  a  railroad  does  not  imply 
the  power  to  issue  bonds  therefor. — Norton  v. 
Town  of  Dyersburg,  127  U.  S.  160,  8  S.  Ct. 
1111,  32  L.  Ed.  85. 

By  Act  Tfenn.  Feb.  8^  1870,  the  city  of  B. 
was  authorized  to  issue  its  bonds  in  aid  of  a 
certain  railroad^  if  a  majority  of  all  the  TOtes 
cast  at  an  election  held  for  that  purpose  should 
be  in  favor  thereof.  The  proceedings  were  ini- 
tiated May  11,  1870,  and  the  election  was  held 
June  11,  1870.  By  Const  Tenn.  1834,  art.  2, 
S  29,  the  legislature  was  given  power  to  au- 
thorize the  several  counties  and  municipal  cor^ 
poradona  to  impose  taxes  for  county  and  cor^ 
poration  purposes,  **in  such  manner  as  shall  be 
prescribed  by  law."  By  the  amendment,  which 
was  adopted  March  26,  1870,  and  went  into  ef- 
fect May  5,  1870,  the  above  section  29  was  re- 
tained, with  the  addition  that  **the  credit  of  no 
county,  city,  or  town  shall  b^  given  or  loaned 
to  or  in  aid  of,  an;^  person,  company,*'  etc.,  ex- 
cept upon  an  election  and  the  assent  of  three- 
fourths  of  the  votes  cast.  Held,  that  the  new 
constitution  abrogated  the  act  of  February  8, 
1870,  so  far  as  it  authorized  the  issuing  of 
bonds  upon  an  election  held  after  the  new  con- 
stitution went  into  effect;  and  that,  no  new 
act  having  been  passed  to  confer  the  required 
authority  upon  the  city  of  B.,  there  was  no 
authority  to  hold  the  election  of  June  11,  1870, 
or  to  issue  the  bonds,  and  that  the  holders 
thereof  could  not  enforce  them. — Norton  v.  Tax- 
ing EHst.  of  Brownsville,  129  U.  S.  479,  9  8. 
Ct.  322,  32  L.  Ed.  774. 

Act  Mo.  March  3,  1851,  {  14,  empowering 
county  courts  to  "subscribe  to  the  stock**  of  a 
railroad  comF^my;  to  "invest  funds'*  of  the 
county  in  sucn  stock;  to  *'is8ue  the  bonds  of 
such  county  to  raise  funds  to  pay  the  stock" 
subscribed;  and  providing  that  "any  incorpo- 
rated city  or  town  •  •  «  may  subscribe  to 
the  stock"  of  such  company, — does  not  author- 
ize an  incorporated  town  to  issue  its  negotiable 
bonds  in  payment  of  the  stock. — Hill  v.  City  of 
Memphis,  134  U.  S.  198,  10  S.  Ct.  562,  33  L. 
Ed.  B87,  affirming  (C.  C)  23  F.  872. 

Under  Const.  Mo.  1865^  art  11,  {  14,  pro- 
hibiting legislative  authority  to  a  municipal 
corporation  to  -become  a  stockholder  in,  or  loan 
its  credit  to,  a  corporation,  without  the  assent 
of  two-thirds  of  the  qualified  voters  at  a  general 
or  special  election,  such  a  vote,  under  legislative 
authority  (Gen.  St.  Mo.  §  338)  to  subscribe  to 
the  stock  of  a  railroad  company,  will  author- 
ize a  Bobscription,  but  will  not  validate  the 
issue  of  negotiable  bonds  in  payment  therefor. 
-Id. 

Railroad  aid  bonds  issued  by  a  municipal 
corporation  in  one  of  the  territories  are  void, 
under  the  act  of  June  8.  1878  (20  Stat.  101), 
which  provides  that  nothing  therein  shall  au- 
thorize such  a  corporation  to  incur  any  debt  or 
obligation  except  such  as  shall  be  "necessary  to 
the  administration  of  its  internal  affairs." — 
Lewis  v.  Pima  C3ounty,  155  U.  S.  54,  15  S.  Ct 
22,  39  L.  Ed.  67. 


— -  Funding:   or   refunding   in^ 
debtedness. 
Sm  U  C«nt  Dig.  Mun.  Corp.  f  19C6. 

Though  a  municipal  corporation  may  have 
authority,  either  express  or  implied,  to  contract 
loans  and  issue  evidences  of  debt,  to  raise  money 
to  pay  its  necessary  expenses  and  indebtedness, 
it  cannot,  without  express  legislative  authority, 
issue  and  sell  in  open  market  negotiable  paper 
for  the  purpose  of  raising  money   to  fund  its 


indebtedness.— Merrill   v.   Town  of  Monticello, 
138  U.  S.  673,  11  S.  Ct  441,  34  L.  Ed.  1069. 

Negotiable  paper  issued  by  a  city  without  ex- 
press authority  is  not  rendered  valid  because 
issued  to  take  up  previous  paper  lawfully  is- 
sued.—Id. 

^=»914.  Xiimitation  of  amovnt  of  bonds. 

See  36  Cent  Dig.  Mun.  Corp.  U  1906-1912. 

^=9916.  — ^  Partioniar  purposes. 

See  36  Cent  Dig.  Mun.  Corp.  89  1907,  1908. 

Defendant  school  district,  for  the  purpose 
of  funding  an  outstanding  bonded  indebtedness 
of  f20,000  at  reduced  interest,  under  a  resolu- 
tion of  the  district  board,  regularly  passed,  is- 
sued funding  bonds  under  a  statute  authorizing 
such  issue,  and  authorizing  the  treasurer  of  such 
district  to  sell  such  bonds  at  not  less  than  their 
par  value,  and  apply  the  proceeds  to  the  pay- 
ment of  the  outstanding  bonded  indebtedness  of 
the  district  "or  he  may  exchange  such  bonds 
for  outstanding  bonds,  par  for  par,  but  the 
bonds  hereby  authorized  shall  be  issued  for  no 
other  purpose  than  the  funding  of  outstanding 
bonded  indebtedhess."  Laws  Iowa  1880,  c.  132. 
The  bonds  recited  that  they  were  issued  in  ac- 
cordance with  such  statute  and  the  constitution 
of  the  state,  and  the  resolution  of  the  district 
board,  and  plaintiff  purchased  them  from  the 
duly  authorized  agent  of  the  district  at  par. 
At  the  time  of  their  issue  the  total  valuation  of 
the  taxable  property  within  the  district,  as 
shown  by  the  next  preceding  state  and  county 
tax  lists,  was  $131,038.  Only  a  small  propor- 
tion of  the  proceeds  was  in  fact  applied  in  pay- 
ment of  the  outstanding  bond&  the  remainder 
being  applied  on  other  obligations  of  the  dis- 
trict. Held  that  under  the  provision  of  the 
state  constitution  that  "no  county,  or  other  po- 
litical or  municipal  corporation,  shall  be  al- 
lowed to  become  indebted  in  any  manner,  or 
for  any  purpose,  to  an  amount  in  the  aggregate 
exceeding  five  per  centum  on  the  value  of  the 
taxable  property  within  such  county  or  corpo- 
ration, to  be  ascertained  by  the  last  state  and 
county  tax  lists,  previous  to  the  incurring  of 
such  indebtedness**^  (Const.  Iowa  1857,  art.  11^ 
§  3),  that  such  bonds  were  not  enforceable  m 
plaintiflrs  hands.— District  Tp.  of  Doon  v  Cum- 
mins. 142  U.  S.  366,  12  S.  Ct  220  35  U  Ed. 
1044,  reversing  judgment  (C.  C.)  Cummms  v. 
District  Tp,  of  Doon,  42  F.  644. 

^=s>917.  Prooeedings   preliminary  to  iS'* 
sne  of  bonds. 

See  86  Cent  Dig.  Mun.  Corp.  88  1913-1918,  1941. 

Laws  ^.  Y.  1869,  c.  007,  {  1,  which  provided 
for  the  issuance  of  railroad  aid  bonds  "when- 
ever a  majority  of  the  taxpayers  of  any  munic- 
ipal corporation  ♦  ♦  ♦  whose  names  appear 
upon  the  last  preceding  tax  list  or  assessment 
roll,  ♦  ♦  ♦  as  owning  or  representing  a  ma- 
jority of  the  taxable  property  in  the  corporate 
limits,  ♦  ♦  ♦  shall  make  application  to  the 
county  judge  ♦  ♦  ♦  by  petition.  •♦  ♦ 
setting  forth  that  they  are  such  a  majority  of 
taxpayers,  and  represent  such  a  majority  of  tax- 
able property,"  etc.,  was  amended  by  Laws  1871^ 
c.  925,  I  1,  which  defined  the  persons  autboriz- 
ed  to  petition  as  a  majority  of  the  taxpayers. 
'*who  are  taxed  or  assessed  for  property,  not 
including  those  taxed  for  dogs  or  highway  tax 
only,  upon  the  last  preceding  assessment  roll, 
♦  ♦  ♦  and  who  ♦  ♦  ♦  represent  a  major- 
ity of  the  taxable  property,"  etc.  Held,  that  a 
petition,  after  the  enactment  of  the  later  stat- 
ute, which  followed  the  language  of  the  act 
of  1869,  and  did  not  show  that  petitioners  were 
a  majority  of  the  taxpayers  exclusive  of  those 
"taxed  for  dogs  or  highways  only,"  conferred 
no  power  on  the  county  jud^e,  and  an  adjudica- 
tion thereon  which  was  similarly  defective,  and 
bonds  issued  on  it,  which  recited  that  they  were 
issued  under  the  act  of  1869,  were  void. — Rich 
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V.  Town  of  Mente,  134  XJ.  S.  632,  10  S.  Ct 
610,  33  L.  Bd.  10ir4. 

.Where  there  is  nothingr  in  an  act  under 
which  city  bonds  are  issued  requiring  the  con- 
sent of  the  council  to  be  given  by  ordinance, 
it  may  be  evidenced  by  a  resolution. — ^Board  of 
Education  of  City  of  Atchison  v.  De  Kay,  148 
U.  S.  591,  13  S.  Ct.  706,  37  L.  Ed.  573. 

Under  the  New  York  statute  relative  to 
the  issue  of  bonds  by  municipal  corporations 
in  aid  of  railroads  (Laws  1869,  c.  9Q7),  the  fact 
that  some  of  the  signatures  attached  to  the 
petition  to  the  county  judge  are  conditional  does 
not  deprive  the  county  judge  of  jurisdiction, 
and  his  determination  in  favor  of  the  issue  of 
bonds  is  conclusive,  untH  legally  reversed.— 
Town  of  Andes  v.  Ely,  158  U.  S.  812,  15  S. 
Ct.  954,  39  L.  Ed.  996. 

Attaching  conditions  to  the  signatures  to  a 
petition  for  the  issue  of  railroad  aid  bonds  does 
not  necessarily  vitiate  it— Id. 

^s»918.  'SubmissioB  of  quefltloa  of  israe 
of  bonds  to  popular  voto* 
See  Se  Cent  Dig.  Mim.  Corp.  U  1919-192S. 

Under  Act  HI.  March  30,  1869,  {  6,  provid- 
ing that  the  election  to  pass  upon  the  issuance  of 
bonds,  etc,  in  aid  of  a  railroad  company,  by 
towns  along  its  route,  should  "be  held  and  con- 
ducted, and  return  thereof  made,  as  is  provided 
by  law,"  the  election  in  the  town  of  O.  could 
properly  be  conducted  in  the  manner  prescribed 
by  law  tor  the  election  of  town  ofBcers,  viz..  bv 
a  moderator  and  the  town  clerk,  the  town  clerk 
having  given,  as  required  by  the  act,  the  prior 
notice  of  the  election,  and  the  return  of  the 
election  beins  filed  in  tne  office  of  the  town  derk. 
—Town  of  Oregon  v.  Jennings,  119  U.  S.  74, 
7  S.  Ct.  124,  30  Ia  Ed.  323. 

Act  Mo.  March  24,  1868,  providing  for  the 
funding  of  their  debts  by  incorporated  towns, 
and  empowering  them  to  issue  their  bonds  in 
payment  of  their  past  or  future  subscription  to 
the  stock  of  a  railroad  company,  but  providing 
for  no  vote  ag  a  prerequisite  to  such  issue,  is  in 
contravention  of  Const.  Mo.  1865,  art.  11,  { 
14,  prohibiting  legislative  authority  to  a  mun- 
icipal corporation  to  loan  its  credit  to  a  corpora- 
tion, without  the  assent  of  two-thirds  of  the 
qualified  voters.—Hill  v.  City  of  Memphis.  134 
U.  S.  198.  10  S.  Ct  562.  33  L.  Ed.  887,  af- 
firming (C.  C.)  23  F.  872. 

^s»919«  ProTision    for   payment   ov   ro- 
demptioii  of  bonds. 

Bee  S6  Cent  Dig.  Mun.  Corp.  H  1926-1929. 

Acts  Tenn.  1868-69,  c.  69,  |  20,  provides 
that  the  town  of  D.  may  make  a  corporate  sub- 
scription to  the  capital  stock  of  the  M.  R.  B. 
Co.,  not  to  exceed  |50,000.  payable,  in  not  ex- 
ceeding four  years,  by  annual  assessments  levied 
by  the  board  of  trustees,  and  collected  as  other 
moneys  are;  and  bonds  of  the  town  may  be 
issued  in  anticipation  of  such  collections.  Acts 
Tenn.  1869-70,  c  55,  $  18,  provides  that  stock 
subscribed  by  any  county,  citv  or  incorporation 
to  railroad  companies  may  be  payable  in  six 
annual  payments ;  and  the  corporate  authorities 
may  issue  short  bonds,  bearing  interest,  to  said 
companies,  in  anticipation  of  the  collection  of 
annual  levies,  if  thereby  the  construction  of 
the  roads  can  be  facilitated.  Held,  that  the 
town  of  D.  was  not  authorized  to  issue  bonds 
payable  in  10  years,  in  payment  of  a  subscrip- 
tion to  said  company.— Norton  v.  Town  of 
Dyersburg,  127  U.  S.  160,  8  S.  Ct  1111,  32  L. 
Kd.  85. 

A  city  ordinance  authorizing  the  issuance  of 
bonds  payable  20  years  after  date,  but  redeem- 
able, at  the  city*s  option,  "at  any  time  after 
five  years  from  date, '  confers  no  authority  to 
issue  bonds  redeemable  "after  the  expiration 
of  10  years  from  the  date  hereof."— City  of  Bren- 
bam  V.  Qerman-American  Bank,  144  U.  S.  173, 


12  S.  Ct  659.  86  L.  Ed.  390;  Id.,  144  U.  S. 
549,  12  8.  Ct.  975,  36  L.  Ed.  899.  Reversing 
decree  (C.  C.)  German-American  Bank  v.  City  of 
Brenham,  35  F.  185. 

Act  Miss.  March  25,  1871,  authorized  certain 
counties,  cities,  and  towns  to  aid  in  the  construc- 
tion of  a  certain  railroad  by  subscribing  for 
stock  of  the  company,  and  provided,  in  section  4, 
that  the  supervisors  of  such  counties  might  issue 
bonds  payable  at  such  times  as  they  might  deem 
best,  but  "not  to  extend  beyond  ten  years  from 
the  date  of  issuance,"  for  such  sums  as  might  be 
necessary  to  meet  the  subscriptions.  Section  5 
authorized  the  towns  to  issue  bonds  for  the  same 
purpose,  ''in  the  same  manner,  and  with  the  like 
effect,"  and  provided  that  all  bonds  so  issued 
*'shall  be  alike  binding  upon  the  towns  respec- 
tively in  their  corporate  capacity,  as  the  bonds 
so  issued  by  the  said  boards  of  supervisors  shall 
be  binding  upon  the  counties  respectively." 
Held,  that  bonds  issued  by  towns,  having  longer 
than  10  years  to  run,  are  void,  for  the  limitation 
contained  in  section  4  is  made  a  part  of  section 
5.— Barnum  v.  Town  of  Okolona;  148  U.  S.  393, 

13  S.  Ct.  688,  37  L.  Ed.  495. 

The  Illinois  general  railroad  law  of  1849 
(Laws  1849  [2d  Sees.]  p.  33)  authorized  dtin  to 
subscribe  for  railroad  stock,  and  pay  therefor 
with  bonds.  The  charter  of  the  Cairo  &  Vin- 
cennes  Railroad  Company  authorized  cities  along 
its  lines  to  subscribe  for  stock,  and  pay  therefor 
in  bonds  of  $500  each,  which  bonds  might  be 
made  payable  in  New  York.  Held,  that  there 
was  nothing  to  prevent  a  city  from  exercising  all 
the  powers  conferred  by  both  acts,  and  hence,  in 
payment  for  stock  of  the  Cairo  &  Vincennes 
Railroad  Company,  it  might  issue  bonds  for  $1.- 
000  each,  payable  in  New  York  City.— City  of 
Cairo  v.  Zane,  149  U.  S.  122,  13  S.  Ot  803,  37 
L.  Ed.  673. 

^=9920.  AtttKority  of  officers  or  aceats. 

See  S6  Cent  Dig.  Mun.  Corp.  ii  1930,  1931. 
• 

The  fact  that  the  conmiissioners  were  special 
oflScers  appointed  by  the  court  for  the  purpose  of 
issuing  railroad  aid  bonds  of  a  certain  town,  un- 
der an  act  of  the  Legislature,  does  not  make 
Uieir  acts  any  less  binding  on  the  town.  It  is 
sufBcient  that  full  control  was  given  them  in  the 
matter.— Inhabitants  of  Bernards  Tp.  v.  Morri- 
son, 133  U*  8.  523,  10  a  Ct  333,  83  I«.  Ed. 
766. 

^=9922.  Form  matii  oontoBts  of  bonds. 

See  86  Cent  Dig.   Hun.   Corp.  ii  1924,  1936.  19Se- 
1939. 


—  In  canernl. 

See  86  Cent  Dig.  Hun.  Corp.  ii  1924.  1936. 

It  does  not  affect  the  validity  of  bonds  is- 
sued under  Gen.  St  Kan.  1868,  p.  154,  c.  19, 
entitled  "An  act  to  incorporate  cities  of  the  sec- 
ond class,'*  that  in  reciting  the  title  of  that  act 
the  term  "organize"  i9  substituted  for  the  term 
"incorporate.  —Board  of  Education  of  City  of 
Atchison  v.  De  Kay,  148  U.  S.  591,  13  S.  Gt. 
706,  37  L.  Ed.  573. 

The  Illinois  general  railroad  law  of  1849 
(Laws  1840  [2d  Sees.]  p.  33)  authorized  cities  to 
subscribe  for  railroad  stock  and  pay  therefor 
with  bonds.  The  charter  of  the  Cairo  &  Yin- 
cennes  Railroad  Company  authorized  cities 
along  its  lines  to  subscribe  for  stock  and  pay 
therefor  in  bonds  of  $500  each,  which  bonds 
might  be  made  payable  in  New  York.  JEfeki, 
that  there  was  nothing  to  prevent  a  city  from 
exercising  all  the  powers  conferred  by  both  acts, 
and  hence,  in  payment  for  stock  of  the  Cairo  ft 
Vinrennes  Company,  it  might  issue  bonds  for 
$1,000  each,  payable  in  New  York  City.— City  of 
Cairo  v.  Zane,  140  U.  S.  122,  13  S.  Ct  803, 
37  L.  Ed.  673. 
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Necessary  recitals. 

See  96  Cent.  Dig.  Mun.  Corp.  S  1937. 

Bonds  were  issued  by  A.  county  in  aid  of  a 
railroad  under  authority  of  Act  Kan.  Feb.  27, 
1869,  providing  for  the  issue  of  such  bonds  by 
county  commissioners  after  a  majority  of  the 
voters  of  the  county  have  given  their  consent 
thereto  at  an  election,  and  that  at  least  30  days* 
notice  of  such  an  election  shall  be  given.  The 
bonds  in  question  recited  that  they  were  issued 
in  pursuance  of  the  statute,  which  provided  that 
at  least  20  days'  notice  should  be  given.  But 
the  bonds  further  recit^  that  they  were  issued 
in  "pursuance  to  the  vote  of  the  electors  of  A. 
county,  September  13,  1860."  The  record  of  the 
proceedings  of  the  board  of  A.  county  showed 
that  the  board  made  an  order  for  the  eleotion  33 
days  before  it  was  held,  had  canvassed  the  re- 
turns, and  certified  that  a  majority  of  the  votes 
were  in  favor  of  the  issuance  of  the  bonds,  and 
that  they  were  issued  on  the  basis  of  such  vote. 
Held,  in  a  suit  on  the  bonds  by  a  bona  fide  hold- 
er, that  the  statement  in  them  as  to  the  vote 
was  equivalent  to  one  that  sufficient  notice  of 
the  election  had  been  given.— Anderson  County 
Com'rs  V.  Beal,  113  U.  S.  227,  5  S.  Ct.  433,  28 
L.  Ed.  966. 

A  judgment  commanding  the  sale  of  city 
bonds  because  of  the  existence  of  a  legal  duty 
arising  from  the  provisions  of  Const.  La.  1808, 
art.  317,  should  not  be  construed  as  excluding 
the  right  and  duty  to  refer,  in  issuing  the  bonds, 
to  the  fact  that  they  are  issued  by  ^tue  of  the 
constitution  and  as  a  result  of  the  command*  of 
the  court.  Judgment, "  State  ex  rel.  Wilder  v. 
Board  of  Liquidation  of  City  Debt,  26  So.  670, 
51  La.  Ann.  1840,  affirmed.— Board  of  Liquida- 
tion of  City  Debt  v.  State  of  Louisiana,  21  S.  Ct. 
263,  179  U.  S.  622,  45. L.  Ed.  347. 


—^  ProvisioBs  as  to  paymeat. 

See  36  Gent.  Dig.  Mun.  Corp.  f  1938. 

A  municipal  bond,  by  which  the  obligors  ac- 
knowledge themselves  to  be  indebted  for  a  speci- 
fied sum  '*in  gold  coin,"  "which  sum"  they  bind 
themselves  and  their  successors  "to  pay  to  bear- 
er'* (without  specifying  any  medium  of  pay- 
ment), and  the  coupons  of  which  are  expressly 
payable  in  "currency,"  is  legally  payable  in  any 
money  of  the  United  States,  of  whatever  kind, 
and  not  in  gold  coin  alone.  Mr.  Justice  Peck- 
ham,  Mr.  Justice  Brewer,  and  Mr.  Justice 
White,  dissenting,  were  of  the  opinion  that  a 
contrary  decision  by  a  state  supreme  court  was 
porely  a  matter  of  local  law,  and  therefore  con- 
clusive on  the  United  States  supreme  court.-- 
Woodruff  V.  State  of  Mississippi,  162  U.  S. 
291,  16  S.  Ct  820,  40  L.  «3d.  073. 

4=>9JST.  SSzecutioiL  of  bonds. 
8ee  86  Cent.  Dig.  Man.  Corp.  f  1940. 

Laws  Kan.  1870,  c.  00,  entitled  *'An  act  to 
enable  municipal  townships  to  aid  in  the  con- 
struction of  a  railroad  running  within  and 
through  its  corporate  limits,"  authorizes  the  is- 
sue of  township  bonds,  and  provides  that  after 
the  requisite  vote  in  favor  of  the  issue  "the 
hoard  of  county  commissioners  shall  order  the 
county  clerk  to  make  such  subscription  in  the 
name  of  the  township,  and  shall  cause  such 
bonds  as  may  be  required  hj  the  terms  of  said 
vote  and  subscription  to  be  issued  in  the  name 
of  such  township,  to  be  signed  by  the  chairman 
of  the  board,  and  attested  by  the  clerk,  under  the 
Mai  of  the  county."  Seld,  that  the  signature  of 
the  clerk  was  essential  to  the  validity  of  the 
bonds,  even  though  he  had  no  discretion  to  with- 
hold it— Bissell  v.  Spring  VaUey  Tp.,  110  U.  S. 
162,  8  S.  Ct.  555,  28  L.  Ed.  105. 

Rev.  St.  1870,  p.  72,  tit.  17,  c.  4,  authoriz- 
ing municipal  corporations  to  issue  bonds,  pro- 
vides, by  article  422,  that  the  bonds  shall  be 


signed  by  the  mayor  of  such  city.  Heldf  that  the 
city  council  has  no  power,  after  the  term  of  a 
mayor  has  expired,  to  authorize  him  to  sign 
bonds  as  of  a  date  during  his  term  of  office.— 
Coler  V.  City  of  Cleburne,  131  U.  S.  162,  0  S. 
Ct.  720,  33  L.  Ed.  146. 

Bonds  signed  by  one  claiming  to  act  as  the 
mayor  of  a  city,  after  his  successor  had  quali- 
fied, but  before  he  had  entered  upon  the  duties 
of  his  office,  and  during  a  period  in  which  the 
outgoing  mayor  and  the  conmion  council  were 
continuing  to  hold  meetings  as  city  officials, 
without  any  protest  or  question  being  made  in 
respect  to  their  right  to  do  so,  cannot  be  held 
invalid  on  the  ground  that  they  were  not  signed 
by  the  legal  mayor,  since  it  is  sufficient  in  that 
respect  if  they  are  signed  by  the  mayor  de  facto. 
Judgment,  City  of  Santa  Cruz  v.  Waite,  08  F. 
38,  30  C.  C.  A.  106,  reversed.— Waite  v.  City  of 
Santa  Cruz,  22  S.  Ct  327, 184  U.  S.  302,  ^  L. 
Ed.  552. 

^=>928.  Issuance  and  delivery  of  bonds. 

See  36  Cent  Dig.  Mun.  Corpi  99  1942,  1948. 

^s»929.  — ^  In  seneral. 

See  36  Cent.  Dig.  Mun.  Corp.  9  1942. 

Act  Mich.  March  22, 1860,  authorising  town- 
ship aid  to  railroads,  provides  that  the  township 
*'shall,  within  60  days  after  the  question  of  aid 
is  determined  by  a  vote  of  the  electors,  ♦  ♦  ♦ 
issue  its  coupon  bonds  for  the  amount  so  deter- 
mined to  be  granted."  Held,  that  this  lanruaee 
gives  the  township  officers  the  whole  of  the  60 
days  to  get  the  bonds  out,  but  does  not  imply 
tha^  they  may  not  issue  them  after  the  60  days 
specified,  and  the  signature  of  clerk  in  office  at 
the  time  of  their  issue  will  be  sufficient.-— Chicka- 
ming  Tp.  v.  Carpenter,  106  U.  S.  663,  1  S.  Ct 
620,  27  L.  Ed.  307. 

Act  Mich.  March  22,  1860,  relative  to  the 
issue  of  bonds  by  a  township  in  aid  of  a  rail- 
road company,  provided  that  the  bonds  should 
be  "executed  by  the  supervisor  and  clerk."  and 
delivered  by  Uie  person  having  charge  ot  them 
to  the  state  treasurer,  who  should  receipt  there- 
for, and  hold  the  same  *'as  trustee"  for  the  town- 
ship and  the  company,  '*to  be  disposed  of  by  said 
treasurer  in  the  discharge  of  his  trust  as  herein- 
after provided";  that  whenever  th^ company  in 
aid  of  which  they  had  been  issued  should  present 
to  the  treasurer  the  governor's  certificate  that 
the  company  had  complied  with  the  provisions 
of  the  act,  nnd  was  entitled  to  any  of  such  bonds, 
the  said  bonds  should  ^be  delivered  by  the  treas- 
urer to  the  company,  the  past-due  coupons  b^ng 
first  cut  off  and  canceled.  If  the  bonds  were 
not  demanded  of  the  treasurer,  in  compliance 
with  the  act  within  three  years  after  the  date 
of  their  receipt  by  him,  they  were  to  be  canceled, 
and  returned  to  the  proper  township  ofilcers. 
Bonds  were  issued  in  pursuance  of  this  act,  and 
delivered  to  the  treasurer,  but  no  demand  for 
them  was  made^  owing  to  the  governor's  refusal 
to  give  his  certificate,  baaed  on  a  decision  of  the 
state  supreme  court  that  the  act  was  unconsti- 
tutional, and  within  a  few  days  of  the  expira- 
tion of  the  three  years  fr<Hn  the  date  of  their 
delivery  to  the  treasurer  they  were  canceled  bv 
him,  and  returned  to  the  township  officers.  Held, 
that  the  bonds  never  became  operative.— Young 
V.  Clarendon  Tp.,  132  U.  S.  34^,  10  ».  Ct  107, 
33  L.  Ed.  356. 

^=903O.  — «  FnlflUment  of  eondJtions. 

See  36  Cent.  Dig.  Man.  Corp.  9  1948. 

Laws  N.  Y.  1671,  c.  208,  §  1,  authorized  the 
extension  of  the  N.  x.  &  O.  M.  R.  R.  from  the 
city  of  Auburn,  "or  from  any  point  on  said  road 
easterly  or  southerly  from  said  city,  upon  such 
route  and  location  and  through  such  counties, 
as  the  board  of  directors  of  said  company  shall 
deem  most  feasible  and  favorable  for  the  con- 
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Btniction  of  said  railroad^  to  any  point  on  I/ake 
Erie  or  the  Niagara  nver."  Authority  was 
also  given  for  the  issuance  of  aid  bonds  by  "any 
town,  village,  or  city  in  any  county  through  or 
near  which  said  railroad  or  its  branches  may  be 
located."  Held  that,  before  any  such  bonds 
could  be  issued,  the  company  must  have  adopted 
an  entire  route  and  designated  all  the  counties 
through  which  the  road  was  to  pass. — ^Purdy  v. 
Town  of  Lansing,  128  U.  S.  657,  9  S.  Ct.  172, 
32  L.  Ed.  531. 

^=»931.   Validity  of  bonds  in  senaral. 

)       Gtoe  36  Cent  Dig.  Mun.  Corp.  91  1944-1947. 

Laws  W.  Va.  1868,  c.  118,  as  passed  Decem- 
ber 15,  1858,  authorized  the  city  of  Parkersburg 
to  issue  its  bonds  for  the  purpose  of  lending  the 
same  to  persons  engaged  m  manufacturing,  and 
as  consideration  for  bonds  to  the  amount  of 
1(20,000  issued  by  the  city  to  a  borrower  under 
such  act  he  executed  a  trust  deed  to  secure  pay- 
ment to  the  city  of  such  sum,  with  power  of  i^ale 
in  case  of  default.  The  bonds  were  payable  to 
the  borrower's  order,  and  he  indorsed  them  in 
blank  and  sold  them  to  plaintiffs,  who  bought 
them  for  value  in  good  faith ;  and,  the  city  hav- 
ing taken  possession  of  the  property  included  in 
the  deed  of  trust  and  refused  to  make  further 
payments  of  interest  on  the  bonds,  plaintiffs 
filed  a  bill  against  the  city  and  the  maker  of  the 
deed  of  trust,  prayiue  for  an  accounting  and  a 
receiver^ut  no  application  therefor  was  ever 
made.  The  suit  was  not  brought  to  a  hearing 
for  three  years,  and  the  city  was  allowed  to  con- 
trol and  manage  the  property  in  the  meantime, 
and  acted  in  good  faitn  and  with  reasonable  dis- 
cretion in  caring  for  it  and  disposing  of  some  of 
it.  HeULj  that  its  receipt  of  the  property  created 
no  obligation  on  its  part  to  pay  the  Donds,  which 
it  had  a  total  want  of  power  to  issue  originally 
under  the  law,  which  was  invalid.— City  of  Par- 
kersburg V.  Brown,  106  U.  S.  487,  1  S.  Ct.  442, 
27  L.  Ed.  238. 

In  a  suit  for  the  payment  of  railroad  bonds 
issued  bjT  the  town  of  Dayton,  under  act  of  1857, 
of  Illinois,  authorizing  a  town  meeting  to  issue 
such  bonds,  upon  the  application  of  a  certain 
number  of  legal  voters,  which  act  was  held  in- 
valid, plaintiff  claimed  the  support  of  act  of 
March  6, 1807,  of  Illinois,  which  authorizes  such 
meeting  upon  application  of  "voters  and  taxpay- 
ers/' Heldf  that  as  it  appeared  from  the  bonds 
and  the  record  that  they  were  issued  under  act 
of  1857,  and  not  1867,  a  demurrer  was  properlv 
sustained.— Gilson  v.  Town  of  Dayton,  123  u.  8. 
59,  8  8.  Ct  66,  31  L.  Ed.  74. 

In  an  action  at  law  on  negotiable  paper, 
issued  without  authority  by  a  city,  it  is  not  es- 
topped to  set  up  its  invalidity  because  it  has 
received  and  used  the  money  tor  which  it  was 
issued.— Merrill  v.  Town  of  Monticello,  138  U. 
S.  673,  11  S.  Ct  441,  34  Ia  Ed.  1069. 

When  the  people,  at  an  election  held  under  a 
refunding  act,  voted  to  issue  new  bonds  to  ex- 
change for  old  ones  issued  in  aid  of  a  railroad 
company,  the  county  was  thereafter  estopped  to 
assert  as  against  innocent  holders  of  the  new 
bonds  that  the  old  ones  were  invalid  because 
some  of  the  conditions  imposed  by  the  county  on 
the  grant  of  aid  to  the  railroad  company  >¥ere 
not  complied  with.— Graves  v.  Saline  County, 
161  U.  S.  359. 16  S.  Ct  526,  40  L.  Ed.  732. 

$=»032.   Ratlfloation  of  invalid  bonds. 

See  36  Cent  Dig.  Mun.  Corp.  99  1948-1960. 


— ^  In  generaL 

See  86  Cent  Dig.  Mun.  Corp.  i|  1948.  1949. 

A  bona  fide  holder  of  municipal  bonds  issued 
in  aid  of  a  railroad^  and  bearing  evidence  of  that 
fact  on  their  face,  is  in  law  chargeable  with  no- 
tice of  want  of  legislative  authoritv  for  their 
issue,  and  they  are  void  in  his  hands,  notwith- 
standing a  ratification  of  the  issue  by  the  voters 
of  the  municipality. — Lewis  v.  City  of  Shreve- 
port.  108  U.  a.  282,  2.  S.  Ct  634,  27  L.  Ed.  728. 


Bonds  issued  without  legislative  authority 
cannot  be  made  binding  by  mere  municipal  ratifi- 
cation, because  there  is  no  more  power  to  ratify 
tha'h  there  was  to  create  originally.— Katsenber- 
ger  V.  City  of  Aberdeen,  121  U.  S.  172,  7  S.  Ct 
047,  30  L.  Ed.  911,  affirming  judgment  (D.  C.) 
16  F.  745.  ^ 

^s»934.  —  Payniant  of  principal  or  in- 
torest. 

See  SB  Cent.  Dig.  Man.  Corp.  i  1960. 

Where  a  city,  having  issued  its  bonds  under 
a  void  statutory  authority,  took  a  deed  of  trust 
of  real  and  personal  property  to  secure  them,  it 
is  not  estopped  by  the  payment  of  interest,  nor 
hj  the  acts  of  its  officers  or  agents  in  dealing 
with  the  property,  from  denying  their  validity. — 
City  of  Parkersburg  v.  Brown,  106  U.  S.  487, 
1  S.  Ct  442,  27  L.  Ed.  238. 

In  a  suit  on  bonds  issued  by  a  county  in 
aid  of  a  railroad  imder  legislative  authority,  the 
defense  cannot  be  made,  as  against  a  bona  fide 
holder,  that  proper  notice  of  the  election  to  de- 
termine the  question  of  the  issuance  of  such 
bonds  was  not  given,  where  the  issue  or  use  of 
the  bonds  was  not  enjoined  for  2^  years,  the 
time  between  the  election  and  the  transfer  of  the 
bonds  to  bona  fide  holders,  and  where  for  10 
years  the  county  has  paid  the  interest  on  the 
bonds. — ^Anderson  County  Com*rs  v.  Beal,  113  U. 
S.  227,  5  S.  Ct  433,  28  L.  Ed.  966. 

The  counter  court  having  been  designated 
by  the  Missouri  statute  as  the  proper  authority 
to  determine  the  existence  of  the  conditions  req- 
uisite to  authorise  the  subscription  by  a  muni- 
cipal township  to  a  railroad  company's  stock, 
and  the  consequent  issuance  of  bonds,  the  fact 
that  the  county  has  for  several  years  paid  the 
interest  on  the  bonds  estops  it  from  urging,  as 
against  a  bona  fide  holder,  the  existence  of  any 
mere  irregularity  in  making  the  subscription  or 
issuing  the  bonds.~Livingston  County  v.  First 
Nat.  Bank,  128  U.  S.  102,  &  S.  Ct  18,  32  L. 
Ed.  859. 

In  an  action  on  city  bonds  it  was  shown  that 
the  consent  of  the  city  council  to  their  issuance 
was  given  at  one  of  a  series  of  adjourned  meet- 
ings, the  first  of  which  was  held  pursuant  to  an 
adjournment  by  the  clerk  because  no  member  of 
the  council  was  present.  It  was  not  shown  what 
the  rules  were  as  to  adjournment,  nor  whether 
the  dates  on  which  the  council  met  were  not 
those  fixed  for  regular  meetings.  Interest  was 
paid  on  the  bonds  for  a  number  of  years,  and  no 
objection  made  that  the  consent  was  not  properly 
given.  Held,  that  the  objection  could  not  avail 
in  an  action  to  recover  the  principal  of  the 
bonds.— Board  of  Education  of  City  of  Atchison 
V.  De  Kay,  148  U.  S.  591,  13  S.  Ct  706,  37  U 
Ed.  573. 

^59935.  Cnrativa     atatntoa     amd     •rdt- 
nances* 

See  86  Cent.  Dig.  Mun.  Cofp.  8  196t 

The  city  council  of  Quincy,  in  conformity 
with  a  vote  of  electors,  but  without  authority  of 
law,  passed  an  ordinance  subscribing  $100,000 
to  the  capital  stock  of  a  Missouri  railroad  ter- 
minating in  West  Quincy.  Afterwards  it  was 
provided  by  Act  March  27,  1869  (3  Priv.  Lawa 
1869,  p.  376),  that  "the  subscription  of  said 
stock,  and  all  other  acts  of  said  council  in  con- 
nection therewith,  are  hereby  legalized  and  con- 
firmed." Subsequently  bonds  were  issued  in 
payment  of  the  subscription.  Held,  in  an  ac^ 
tion  by  a  bona  fide  holder  for  value,  that  the 
curative  act  made  the  subscription  binding,  and 
was  not  invalid  on  the  ground  that  it  assumed 
to  impose  indebtedness  on  the  city  without  the 
consent  of  the  corporate  authorities,  who  are 
vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes  by  Const  1848,  art. 
9,  I  5,  since  the  act  empowered,  but  did  not  com- 
pel, the  council,  which  constituted  the  "corpo- 
^  rate  authorities     of  the  city,  to  proceed  as  if 
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originallj  invested  with  the  authority  to  exe- 
cute smch  bonds,  and  since  the  construction  of 
a  railroad  within  or  near  a  city  is  a  "corporate 
purpose/*  within  the  meaning  of  the  constitu- 
tion.—City  of  Quincy  v.  Cooke,  107  U.  S.  549, 
2  S.  Ct,  614,  27  L.  Ed.  549. 

A  city  voted  to  snbscribe  to  certain  railway 
stock  when  it  had  no  authority  to  do  so.  The 
rote  was  afterwards  validated  by  statute.  After 
the  enactment  of  the  curative  act,  a  consti- 
tutional provision  was  adopted  prohibiting  munic- 
ipal subscriptions  for  stock,  except  where  already 
authorized  by  vote  ''under  existing  laws."  Held, 
that  the  power  acquired  by  the  city  was  within 
the  exception  and  remained  intact. — City  of 
Jonesboro  v.  Cairo  &  St.  L.  R.  Co.,  110  U.  S. 
192,  4  S.  Ot  67,  28  L.  Ed.  116. 

The  state  legislature,  unless  restrained  by 
its  organic  law,  having  the  right  to  authorize 
a  municipal  corporation  to  issue  bonds,  may 
cure  by  a  retrospective  act  any  irregularities 
in  the  exercise  of  the  power  conferred. — Otoe 
County  V.  Baldwin,  111  U.  S.  1,  4  S.  Ct.  265. 
28  Li.  Ed.  331 ;  Rogers  v.  City  of  Keokuk,  154 
U.  S.  546,  14  S.  Ct.  1162,  18  L.  Ed.  74. 

Act  Feb.  26,  1869  (3  Priv.  Laws  HI  1869, 
p.  355),  entitled  "An  act  to  legalize  certain  aids 
heretofore  voted  and  granted  to  aid  in  the  con- 
struction of  the  Chicago,  Danville  &  Vincennes 
Railroad,"  has  reference  only  to  aids  voted  and 
granted  prior  to  its  passage,  and  cannot  author- 
ize an  aid  subsequently  voted. — Town  of  Con- 
cord V.  Robinson,  121  U.  S.  165,  7  S.  Ct.  937, 
30  U  Ed.  885. 

A  statute  attempting  to  validate  the  bonds 
of  a  municipal  corporation,  which  it  had  no 
power  to  issue,  is  inoperajtive  when,  under  the 
constitution,  such  power  can  be  granted  upon 
the  vote  of  two-thirds  of  the  voters  of  the  city, 
which  has  not  been  obtained. — Katzenberger  v. 
City  of  Aberdeen,  121  U.  S.  172,  7  S.  Ct.  947. 
30  L.  Ed.  911,  affirming  judgment  (D.  C.)  16 
F.  745. 

The  fact  that  bonds  of  a  municipality  in  a 
territory  have  been  adjudged  void  because  there 
was  no  power  to  issue  them  is  immaterial, 
when  they  have  been  subsequently  made  valid  by 
an  act  of  dongress  giving  such  power. — Utter  v. 
Franklin,  19  S.  Ct.  183,  172  U.  S.  416,  43  L. 
Sd.  498. 

Act  Cong.  Junfe  6,  1896  (29  Stat.  262),  au- 
thorizing the  funding  of  all  outstanding  bouds  of 
the  territory  of  Arizona  and  its  municipalities 
theretofore  authorized  by  legislative  enactments 
of  the  territory,  which  had  been  sold  or  exchang- 
id  in  sood  faith  in  compliance  with  the  -acts 
authorizing  their  issuance,  and  comfirming  and 
validating  all  such  bonds,  was  not  intended  to  be 
confined  merely  to  the  outstanding  legal  indebt- 
edness of  such  municipalities,  but  was  intended 
to  apply  to  bonds  issued  under  authority  of  the 
legislature,  and  purporting  on  their  face  to  be 
legal  obligations  of  a  municipality,  whether  in 
fact  legal  or  not.— Id, 

^s>936.  BeKistratloa  of  boAds. 

See  M  Gent.  Dig.  Mun.  Corp.  i  1952. 

Laws  Kan.  1872,  c.  68,  §  16,  which  author- 
ised the  state  auditor  to  receive  from  the  holder 
bonds  issued  by  a  township  in  payment  of  a 
subscription  to  railroad  stock,  and  to  re^ster 
the  same,  directed  the  auditor,  on  the  registra- 
tion of  any  such  bonds,  "within  ten  days  there- 
after to  notifv  the  officers  issuing  the  same  of 
such  registration,  which  fact  shall  be  entered  by 
such  officers  in  a  book  wherein  the  record  of 
such  bonds  is  kept,  and  such  bonds  shall  there- 
after be  considered  registered  bonds."  Held^ 
that  the  bonds  could  not  be  regarded  as  register- 
ed bonds  until  notice  was  given  to  the  township 
officers  of  the  registration,  and  they  had  entered 
the  same  on  their  books;  and  a  certificate  of 
registration  will  not  estop  the  township  to  deny 


the  validity  of  the  bonds.— Bissell  v.  Spring 
Valley  Tp.,  110  U.  S.  162,  3  S.  Ct.  555,  28  L. 
Ed.  105. 

Rev.  St  Tex.  1879,  art.  423,  makes  it  the 
duty  of  the  mayor,  when  municipal  bonds  are 
issued,  to  forward  them  to  the  city  comptroller 
for  registry,  and,  as  they  cannot  be  issued  until 
they  are  properly  signed  by  the  person  who  is 
mayor  at  the  time,  the  comptroller  can  receive 
them  lawfully  for  registry  only  from  him. — 
Coler  V.  City  of  Cleburne,  131  U.  S.  162,  9  S.  Ct. 
720,  33  U  Ed.  146. 

Rev.  St.  Tex.  1879,  art  424,  makes  it  the 
duty  of  the  mayor  of  a  municipality  to  forward 
with  its  bonds  for  registry  a  statement  of  the 
amount  of  taxable  property,  and  of  the  amount, 
of  the  tax  levied  to  pay  interest  and  create  a 
sinking  fund.  HM^  that  no  other  person  could 
furnish  such  statement-^Id. 

^s»938.  Negotiability    and    transfer    of 
■eonrities. 

See  86  Cent  Dig.  Mun.  Corp.  H  1956-1967. 

A  municipal  bond  issued  under  the  author- 
ity of  law  for  the  payment,  at  all  events,  to  a 
named  person  or  order,  of  a  fixed  sum  of  money 
at  a  designated  time  therein  limited,  being  in- 
dorsed in  blank,  is  a  negotiable  security  within 
the  law  merchant. — Independent  School  Dist.  of 
Ackley  v.  HaU,  113  U.  S.  135,  5  S.  Ct  371, 
88  L.  Ed.  954. 

Its  negotiability  is  not  affected  by  a  recital 
that  it  is  issued  by  a  school  district  on  the  au- 
thority of  a  popular  election,  or  by  a  provision 
of  Act  Iowa  April  6,  1868,  under  which  it  was 
issued,  that  it  should  be  "payable  at  the  pleasure 
of  the  district  at  any  time  before  due."— Id. 

.*  Where  an  act  of  the  legislature  authorized 
the  compromise  of  a  debt  due  by  a  county  on  ac- 
count of  nefifotiable  bonds  issued  by  said  county, 
by  issoing  to  the  holders  of  said  bonds  and  in 
terest  coupons  "the  obligations  of  said  county, 
♦  ♦  ♦  which  shall  be  signed  by  the  county 
judge  of  said  county,  and  attested  by  the  clerk 
of  said  court"  held,  that  it  was  the  intention  of 
the  legislature  to  authorize  the  execution  of  ob- 
ligations negotiable  in  form  and  in  law,  if  neces- 
sary, to  secure  a  settlement,  and  to  attach  in- 
terest coupons  thereto. — County  of  Carter  v.  Sin- 
ton,  120  U.  S.  517,  7  S.  Ct  650,  30  L.  Ed.  701, 
affirming  judgment  (C.  C.)  Sinton  v.  County  of 
Carter,  23  F.  535. 

^=»939.  Bisl&ta  and  liabilities  on  trans- 
fer of  securities  in  general. 

See  81  Cent  Dig.  Mun.  Corp.  88  1968-1960. 

The  rights  of  innocent  holders  of  railroad 
aid  bonds  are  to  be  determined  by  the  law  as 
it  was  judicially  construed  when  they  were  put 
on  the  market  as  negotiable  paper.—Green  Coun- 
ty V.  Conners,  109  U.  S.  lOl,  3  S.  Ct.  69,  27  L. 
Ed.  872. 

^=9940.   Bona  flde  pnreliasers. 

See  36  Cent.  Dig.  Mun.  Corp.  if  1961-1990 :  18  Cent. 
Dig.  CounUes,  98  289-292;  43  Cent.  Dig.  Schools,  9 
231. 


—  Good  faitli  in  seneral. 

See  36  Cent  Dig.  Mun.  Corp.  88  1961-1966 ;  13  Cent. 
Dig.  Counties,  9  289;    43  Cent  Dig.  Schools,   8  231. 

A  county  judge,  assuming  to  act  under  Act 
N.  Y.  May  18,  1860,  permitting  municipal  cor- 
porations to  aid  in  the  construction  of  railroads, 
rendered  a  judgment  appointing  commissioners 
to  execute  bonds  of  a  town.  The  bonds  were 
accordingly  executed  and  deliver^  to  the  rail- 
road company,  but  before  delivery  a  writ  of 
certiorari  issued  from  the  supreme  court  to  re- 
view the  judgment,  which  was  afterwards  re- 
versed. In  the  meantime  the  pledgee  of  such 
bonds,  with  authority  from  the  railroad  to 
sell  them,  transferred  the  same  to  one  who  took 
up  the  loan  made  by  him;   and  thereafter  S.,  a 
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resident  of  New  Orleans,  became  possessed  of 
the  bonds,  but  in  what  way  it  did  not  appear. 
The  next  holder,  B.,  a  resident  of  Tezas^  ap- 
peared to  have  gone  through  the  form  of  buyins 
the  bonds  from  S.,  giving  a  check  for  9^«000 
therefor,  the  par  value  of  the  bonds  being  $75,- 
000,  besides  $26,000  dishonored  coupons.  The 
check  was  produced,  not  by  the  drawee,  but  by 
the  bank  on  which  it  was  drawn,  five  or  six 
years  after  the  transaction,  and  the  payee 
named  therein  was  James  J.  S.,  instead  of  John 
J.  S.,  from  whom  the  bonds  were  purchased.  B. 
did  not  look  at  the  bonds,  nor  notice  whether 
they  were  signed  or  sealed,  nor  make  any  in- 
quiries as  to  the  responsibility  of  the  town,  the 
circumstances  of  the  issue,  or  the  title  of  the 
seller.  He  made  the  purchase  on  the  recom- 
mendation of  a  friend  in  New  York,  and  tes- 
tified that  he  was  at  the  time  uncertain  whether 
the  purchase  was' made  on  his  own  account  or 
for  his  friend.  Held,  that  he  was  not  a  bona 
fide  holder,  so  as  to  entitle  his  transferee  to  re- 
cover on  the  bonds. — Lytle  v.  Town  of  Lansing, 
147  U.  S.  59.  13  S.  Ot.  254,  37  L.  Ed.  78,  af- 
firming judgment  (0.  0.)  Town  of  Lansing  r. 
Lytle,  38  F.  204. 

Such  a  transferee  took  up  the  loan  made 
by  the  first  pledgee,  and  stood  in  the  same 
position.  Subsequently  he  sold  the  bonds,  paid 
his  loan  out  of  the  proceeds,  and  credited  the 
.  railroad  company  with  the  balance.  He  never 
took  title  himself^  Held,  that  he  was  not  a 
bona  fide  holder,  so  as  to  entitle  his  trans- 
feree to  recover  on  the  bonds. — Id. 

The  next  holder  who  appeared  was  one  S., 
a  resident  of  New  Orleans.  It  was  not  shown 
how  he  became  possessed  of  the  bonds,  nor  was 
any  effort  made  to  secure  his  deposition.  The 
sale  by  the  second  pledgee  was  at  an  enormous 
discount,  and  this  holder  had  failed  to  recover 
in  a  suit  on  overdue  coupons,  previously  brought. 
Held,  that  he  was  not  a  bona  fide  holder,  so  as 
to  entitle  his  transferee  to  recover  on  the  bonds 
in  a  subsequent  suit.~Id. 

One  L.  claimed  to  have  purchased  bonds 
from  B.  He  gave  a  carelessly  worded  and  in- 
accurate receipt,  did  not  look  at  the  bonds,  nor 
make  any  inquiries  about  them,  but  was  there- 
after informed  by  his  attorneys  in  New  York 
of  some  difficulty  concerning  them,  and  learned 
from  the  seller  that  the  latter  had  a  suit  pend- 
ing about  Bome  of  the  coupons.  He  neverthe- 
less, without  further  inquiry,  and  without  any 
complaint  that  he  was  misled  bj[  the  seller, 
transferred  the  consideration  for  the  bonds. 
Held,  that  he  had  notice  at  least  before  con- 
summating the  sale,  and  that  such  notice  was 
equivalent  to  notice  before  the  sale,  and  barred 
his  recovery  upon  the  bonds.— Id« 

The  pledgee  of  bonds,  with  authority  from 
the  railroad  to  sell  them,  though  he  would  be 
protected  to  the  amount  of  his  advances,  to  se- 
cure which  the  bonds  were  pledged,  is  not  such 
a  bona  fide  bolder  as  to  entitle  his  transferee 
to  recover  upon  the  bonds. — ^Id. 

^:s>942.  — —  ConstrnotlTe      notioe,     and 
f  aots  pnttliic  on  inquiry. 

See  86  Cent.  Dig.  Mun.  Corp.  ffi  1967-1971. 

A  county  bond  containing  no  recitals,  and 
which,  though  apparently  regular,  was  in  fact 
issued  by  the  county  collector  in  excess  of  the 
amount  authorized,  and  j;>ledged  as  security 
for  his  personal  debt,  is  void,  even  in  the  hands 
of  an  innocent  holder  for  value,  when  an  in- 
spection of  the  public  registry  of  bonds  would 
have  disclosed  the  overissue.— Merchants'  Exch. 
Nat  Bank  v.  Bergen  County,  115  U.  S.  384. 
6  S.  Ct.  88,  29  L.  Ed.  430,  affirming  (G.  0.) 
Board  of  Chosen  Freeholders  of  Bergen  County 
T.  Merchants'  E}xch.  Nat.  Bank,  12  F.  743. 

The  pnrchaser  of  municipal  bonds  is  not 

put  upon  inquirer  in  relation  to  pending  suits 

.because  a  provision  appears  upon  the  nice  of 

them,  illegfu  under  the  law  of  Illinois,  that 


they  are  payable  at  a  place  other  than  the 
town  treasurer's  office;  such  provision  being 
merely  void  itself,  and  not  avoiding  the  bonds. 
—Town  of  Enfield  v.  Jordan,  119  U.  S.  680,  T 
S.  Ct  358,  30  L.  Ed.  523. 

Act  lU.  April  16.  1869  (Laws  IlL  1869,  p. 
31^.  provided  that  a  county  might  issue  bonds 
in  aid  of  a  railroad  upon  the  vote  of  a  majority 
of  the  legal  voters,  and  prescribed  the  condi* 
tions  upon  which  they  should  be  made,  and  that 
such  bonds  should  not  be  valid  until  such  con- 
ditions should  have  been  complied  with.  A 
county,  in  September,  1869,  voted  to  issue  bonds 
on  condition  that  the  road  should  be  begun  and 
completed  in  the  county  within  specified  periods. 
These  periods  were  extended  by  the  county 
court  and  b6ard  of  supervisors,  but  not  until 
after  the  adoption  of  Const  111.  1870,  which, 
prohibited  such  subscriptions  in  aid  of  railroads, 
except  where  they  were  authorized  by  vote  prior 
to  its  adoption.  Held  that,  the  road  not  having 
been  completed  within  the  time  prescribed  by 
the  original  vote,  the  bonds  were  invalid  in  the 
hands  of  t}ie  bona  fide  purchasers,  especially 
when  issued  and  purchased  after  a  decision  by 
the  supreme  court  of  the  state  holding  similar 
bonds  void. — German  Sav.  Bank  v.  Franklin 
County,  128  U.  S.  526,  9  S.  Ct  159,  32  L.  Ed» 
519. 

Recitals  in  bonds  that  the  bonds  were  is- 
sued by  virtue  of  a  certain  act,  as  well  as  by 
virtue  of  a  resolution  of  the  city  council  or- 
dering an  election  of  the  qualified  voters  of  the 
city,  which  resulted  in  a  legal  majority  in  favor 
of  such  subscription,  and  of  a  resolution  or- 
dering the  issue  of  bonds,  does  not,  as  between 
the  city  and  bona  fide  purchasers  for  value, 
prevent  the  latter  from  assuming  the  truth  of 
the  recital  that  the  bonds  were  issued  by  virtue 
of— that  is,  in  compliance  with— the  citv's  char- 
ter.—City  of  Bvansville  v.  Dennett,  161  U.  S. 
434,  16  S.  Ct  613,  40  L.  Ed.  760. 

Purchasers  of  county  bonds  purporting  to  be 
issued  for  subscriptions  to  the  capital  stock  of 
a  railroad  company,  under  the  authority  of 
Code  N.  C.  SI  1996-1999,  authorizing  such  sub- 
scriptions when  necessary  >to  aid  in  the  comple- 
tion of  any  railroad  in  which  the  citizens  of  the 
county  may  have  an  interest,  are  not  entitled  to- 
assume,  for  the  purpose  of  sustaining  the  va- 
lidity of  the  bonds,  that  the  railroad  had  been 
begun  before  the  adoption  of  Const.  N.  C.  1868^ 
which  antedated  the  charter  of  the  railroad 
company.  Decree  Board  of  Com'rs  of  Stanly 
County  V.  Coler,  113  F.  705,  51  C.  O.  A.  379,. 
affirmed. — Board  of  Com'rs  of  Stanly  County  t» 
W.  N.  Coler  &  Ca,  23  a  Ct  811,  190  U.  S^ 
437,  47  L.  Ed.  1126. 


•»—  Effect  of  recitals  in  bonds^ 

See  36  Ceat  Dig.  Mun.  Corp.  fiS  1972-1977 ;   13  Cent 
Dig.  Counties,  f  281;    43  Cent.   Dig.  Schools,  8  231. 

A  recital  in  a  bond  of  an  independent  school 
district  that  it  'is  issued  by  the  board  of  school 
directors  by  authority  of  an  election  of  the  vot* 
ers  of  said  school  district,  ^  *  ^  in  conform- 
ity with  the  provisions  of  chapter  98  of  Acts 
Twelfth  General  Assembly  of  the  State  of 
Iowa,"  while  it  implies  that  the  bond  was  is- 
sued by  authority  of  the  election,  and  that  the 
election  was  in  conformity  with  the  statute,, 
does  not  necessarily  import  a  compliance  with 
the  provision  of  the  statute  which,  following 
the  state  constitution,  prohibited  independent 
school  districts  from  incurring  indebtedness  ex- 
ceeding in  the  aggregate  5  per  cent,  of  their 
taxable  property,  and  therefore  the  school  dis- 
trict is  not  estopped,  in  a  suit  on  the  bond,  from 
showing  that  it  is  invalid  because  issued  in  yio- 
lation  of  that  provision. — ^Independent  School 
Dist.  of  Steamboat  Rock  v.  Stone,  106  U.  S. 
183,  1  S.  Ct.  84,  27  L.  £U.  90. 

Where  the  power  to  issue  municipal  bonda 
i»  dependent  upon  certfiin  pi^eliminary  proceed- 
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ings,  the  holder  in  good  faith  has  a  right  to  as- 
sume that  they  have  taken  place  if  the  fact  be 
certified  on  the  face  of  the  bonds  by  the  au- 
thorities whose  duty  it  is  to  ascertain  it.— Town 
of  Pana  v.  Bowler,  107  U.  S.  529,  2  S.  Ct  704, 

27  L.  Ed.  424. 

Where  a  statute  (Act  Neb.  Feb.  18,  1875) 
authorizes  certain  counties  named  to  fund  their 
indebtedness  in  negotiable  bonds,  but  provides 
that  the  issue  shall  not  exceed  the  amount  nec- 
essary to  redeem  the  outstanding  warrants,  an 
innocent  purchaser  thereof  cannot  be  required 
to  go  beyond  the  recitals  on  the  face  thereof  to 
ascertain  whether  in  fact  there  had  been  an 
overissue. — Sherman  County  v.  Slmonds,  100  U. 
S.  735.  3  S.  Ct.  502,  27  U  Ed.  1093. 

Municipal  bonds  are  not  invalid  in  the 
hands  of  a  bona  fide  holder  b^  reason  of  the 
bonds  having  been  voted  and  issued  in  excess 
of  the  statutory  limit,  if  the  recitals  import  a 
valid  issue. — ^Dallas  County  in  the  State  of  Mis- 
souri V.  McKenzie,  110  U.  S.  686,  4  S.  Ct.  184, 

28  L.  Ed.  285. 

Where,  by  legislative  enactment,  authority 
has  been  given  to  a  township  to  subscribe  for 
stock  of  a  railroad,  and  to  issue  bonds  in  pay- 
ment, after  the  performance  of  certain  condi- 
tions precedent,  but  only  in  case  the  county  in 
which  the  township  is  situated  has  failed  to 
subscribe  upon  like  conditions  precedent,  the  re- 
cital on  the  face  of  the  bond  afterwards  issued 
by  the  township  is  conclusive  of  the  act  of  the 
township,  and  only  of  its  act;  no  presumption 
is  thereby  raised  Uiat  the  county  failed  to  per- 
form the  conditions  and  subscribe  to  the  stock 
previously  to  the  action  of  the  township. — 
Northern  Nat.  Bank  of  Toledo,  Ohio,  v.  Trus- 
tees of  Porter  Tp.,  110  U.  B.  608,  4  S.  Ct  254, 
28  U  Ed.  258,  affirming  (C.  C.)  5  F.  568. 

Invalidity  of  bonds  issued  in  excess  of  the 
power  conferred  on  a  municipal  corporation 
may  be  asserted  by  it,  when  sued  thereon  by  a 
bona  fide  holder  for  value,  notwithstanding  re- 
citals therein.— Dixon  County  in  State  of  Ne- 
braska v.  Field,  111  U.  S.  83,  4  S.  Ct.  315,  28 
L.  Ed.  360. 

Bonds  of  a  municipal  corporation  recited 
that  they  were  for  a  subscription  to  the  capital 
stock  of  a  railroad  company,  authorized  by  acts 
of  the  state  legislature  referred  to  by  title  and 
date.  Held,  that  this  did  not  estop  the  munici- 
pality from  setting  up,  in  an  action  on  the 
bonds,  that  their  issue  was  not  authorized  by 
vote  of  two-thirds  of  the  voters  of  the  munici- 
pality,  as  required  bv  the  constitution  of  the 
state.— Board  of  Sup'rs  of  Carroll  County  v. 
Smith,  111  U.  S.  556,  4  S.  Ct  539,  28  L.  Ed. 
517. 

Act  111.  March  30,  1869,  providing  for  the 
issuance  of  bonds  in  aid  of  a  railroad  company, 
by  towns  and  villages  along  its  route,  requires 
the  supervisor  and  town  clerk  to  sign  the  bonds, 
and  b^  the  terms  of  the  act  the  "corporate  au- 
thorities" to  act  for  the  town  in  issuing  them 
to  the  company  are  intrusted  with  the  duty  of 
deciding,  before  issuing  the  bonds,  whether  the 
conditions  prescribed  at  the  election  authoriz- 
ing the  issue  existed.  Held  that,  where  the 
supervisor  and  clerk  have  certified  to  that  efn 
feet  in  the  bonds,  the  town  is  estopped  from  as- 
serting, as  against  a  bona  fide  holder,  that  the 
conditions  prescribed  by  the  popular  vote  were 
not  complied  with.— ^Town  of  Oregon  v.  Jen- 
nings, 119  U.  S.  74,  7  S.  Ct  124,  30  U  Ed.  323. 

Where  the  recitals  in  township  bonds  show 
that  they  were  issued  under  an  act  under  which 
the  auditor  had  no  authority  to  register  them, 
and  certify  that  they  were  regularly  and  legal- 
ly issued,  a  recital  of  such  registration  and  cer- 
tificate, although  conclusive,  when  authorized, 
upon  the  facts,  as  when  the  b'^ri^  are  held  by 
bona  fide  purchasers,  will,  in  sucti  case,  be  in- 


effectual to  make  valid  such  bonds  under  a  gen- 
eral act  to  which  the^  do  not  refer,  and  under 
which,  in  fact  they  were  not  issued.— Crow  v. 
Oxford  Tp.,  119  U.  S.  215,  7  S.  Ct  180,  30  L. 
Ed.  388. 

A  recital  in  municipal  bonds  that  they  were 
issued  "under  and  pursuant^'  to  law  and  the 
charter  of  the  city  does  not  estop  the  city  from 
asserting  the  contrary.— Katzenberger  v.  City  of 
Aberdeen,  121  U.  S.  172,  7  S.  Ct  947,  30  U  Ed. 
911  affirming  judgment  (D.  C.)  16  F.  745. 

The  county  court  having  been  designated  by 
the  Missouri  statute  as  the  proper  authority  to 
determine  the  existence  of  the  conditions  requi- 
site to  authorize  the  subscription  by  a  municipal 
township  to  a  railroad  company's  stock  and  the 
consequent  issuance  of  bonds,  the  fact  of  the 
issue  thereof  by  the  county  court  under  its  seal, 
with  the  recital  that  all  t^ie  necessary  steps  have 
been  taken,  estop  It  from  urgfdg,  as  against  a 
bona  fide  holder,  the  existence  of  any  mere  ir- 
regularity in  making  the  subscription  or  issuing 
the  bonds.— Livingston  County  v.  First  Nat. 
Bank,  128  U.  S.  102,  9  S.  Ct  18,  32  L.  Ed.  359. 

As  against  bona  fide  holders  of,  municipal 
bonds  which  recite  that  they  are  issued  in  pur- 
suance of  a  certain  act  of  the  legislature,  which 
authorizes  certain  commissioners  to  borrow 
money  on  the  faith  and  credit  of  the  town  and 
execute  bonds  therefor,  after  a  majori^  of  the 
taxpayers  had  assented  thereto,  which  fact 
should  be  proved  by  the  affidavit  of  the  town 
assessor,  the  defense  that  the  consent  of  a  ma- 
jority of  the  taxpayers  was  not  given  is  uu- 
availlng.— Inhabitants  of  Township  of  Bernards 
v.  Morrison,  133  U.  S.  523,  10  S.  Ct  333,  33  L. 
Ed.  766. 

Const.  Iowa  1857,  art  11,  i  3,  restricts  the 
indebtedness  of  political  and  municipal  corpora- 
tions to  5  per  cent,  of  the  taxable  value  of  the 
property  within  their  limits,  and  the  purchaser 
of  bonds  issued  by  a  school  district,  no  matter 
what  recitids  appear  on  their  face,  is  bound  to 
take  notice  of  this  limitation,  and  of  the  official 
assessment  of  the  taxable  property  vnthin  the 
district.— Nesbit  v.  Independent  Dist.  of  River- 
side, 144  U.  S.  610,  12  S.  Ct  746,  36  L.  Ed. 
562.' 

A  charter  provision,  requiring  all  municipal 
bonds  to  specify  the  purpose  for  which  they  are 
issued,  is  not  complied  with  so  as  to  cut  off  eq- 
uitable defenses,  as  against  an  innocent  holder, 
by  a  negotiable  bond  which  merely  gives  the 
date  of  the  ordinance  authorizing  its  issuance, 
without  stating  the  contents  or  title  thereof. — 
Barnett  v.  City  of  Denison,  145  U.  S.  135,  12 
S.  Ct  819,  36  li.  Ed.  652,  distinguishing  State 
V.  School  Dist,  34  Kan.  237,  8  Pac.  208. 

Recitals  in  municipal  bonds  issued  in  viola- 
tion of  constitutional,  as  distinguished  from  leg- 
islative, provisions,  can  give  rise  to  no  estoppel 
in  favor  of  bona  fide  purchasers. — ^Hedges  v. 
Dixon  County,  150  U.  S.  182,  14  S.  Ct  71,  37 
L.  Ed.  1044,  affirming  judgment  (C.  C.)  37  F. 
304. 

It  seems  that  a  municipal  corporation  is 
estopped,  by  recitals  in  its  bonds  that  all  con- 
ditions necessary  to  their  issue  have  been  com- 
plied with,  to  dispute  the  performance  of  such 
conditions,  though  the  bonds  were  not  issued 
by  the  regular  municipal  officers,  but  by  com- 
missioners named  by  a  court. — ^Town  of  Andes 
V.  Ely,  158  U.  S.  312,  15  S.  Ct  954,  39  L.  Ed. 
996. 

A  recital  in  bonds  issued  on  account  of  a 
municipal  subscriptioh  to  the  stock  of  a  railroad 
company,   that  the  subscription  was  "made  in 

Sursuance  of  an  act  of  the  legislature  and  or- 
inances  of  the  city  council  passed  in  pursu- 
ance thereof,"  imports  not  onhr  compliance  wfth 
the  act  of  the  legislature,  but  that  the  ordinances 
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of  the  city  council  conform  to  the  statute. — 
City  of  Evansville  v.  Dennett,  161  U.  S.  434, 
16  S.  Ct.  613.  40  L.  Bd.  760. 

A  recital  in  the  bonds  that  they  were  issued 
"by  virtue  of*  the  cit;r's  charter  imports  compli- 
ance with  the  provisions  of  the  charter. — Id. 

A  recital  in  county  bonds  that  the  total 
amount  of  the  issue  does  not  exceed  the  con- 
stitutional limit  of  indebtedness,  taken  in  con- 
nection with  the  fact  that  the  bonds  do  not 
show  on  their  face  the  amount  of  the  issue,  es- 
tops the  county,  as  against  an  innocent  pur- 
chaser, from  disputing  the  truth  of  the  recital. 
-—Board  of  Com'rs  of  Gunnison  County,  Colo., 
V.  B.  H.  Rollins  &  Sons.  19  S.  Ct.  390,  173 
U.  S.  255,  43  L.  Ed.  689,  reversing  judgment 
B.  H.  Rollins  &  Sons  v.  Gunnison  County 
Com'rs,  80  F.  692,  26  C.  C.  A.  91. 

Recitals  in  refunding  bonds  which  a  city 
has  authority  lib  issue  for  its  '"outstanding  in- 
debtedness evidenced  by  bonds  and  warrants 
thereof/'  stating  that  these  bonds  are  issued 
for  that  purpose,  in  conformity  to  the  constitu- 
tion and  statutes  of  the  state,  and  that  all 
which  the  law  requires  has  been  done  to  au- 
thorize their  issue,  estop  the  city,  as  against 
bona  fide  purchasers  of  such  bonds,  from  con- 
tending that  the  original  bonds  for  which  the 
refunding  bonds  are  issued  did  not  constitute  a 
part  of  the  bonded  indebtedness  of  the  city,  and 
that  notice  of  that  fact  was  given  by  the  ordi- 
nance under  which  the  election  authorizing  this 
issue  was  held,  since  it  specified  that  the  in- 
debtedness to  be  refunded  included  certain  bonds 
issued  by  a  water  company  which  constituted  a 
lien  on  the  city  waterworks,  and  had  thereby 
become  a  part  of  the  bonded  indebtedness  of 
the  city.  Judgment,  City  of  Santa  Cruz  v. 
Waite,  98  F.  387,  39  O.  C.  A.  106,  reversed.— 
Waite  V.  City  of  Santa  Cruz,  22  S.  Ct  327, 
184  U.  g.  302,  46  L.  Bd.  552. 

Recitals  in  county  bonds  that  they  were 
issued,  under  the  authority  of  Code  N.  0.  ^ 
1996-1999,  to  pay  a  subscription  to  the  capital 
stock  of  a  railway,  entitled  bona  fide  purchas- 
ers to  assume  that  the  condition  of  the  rail- 
road as  to  construction  and  the  interest  of  the 
county  therein  were  such  as,  by  section  1996, 
were  required  to  exist  before  the  power  fo- is- 
sue such  bonds  could  be  exercised.  Decree 
Board  of  Com'rs  of  Stanly  County  v.  Coler, 
113  F.  705,  51  C.  O.  A.  379.  affirmed.— Board  of 
Com'rs  of  Stanly  County  v.  W.  N.  Coler  & 
Co.,  23  S.  Ct.  811,  190  U.  S.  437,  47  L.  Ed. 
1126. 

Recitals  in  county  bonds  of  compliance 
with  statutes  authorizing  their  issuance  for 
courthouse  aud  jail  purposes  by  the  commis- 
sioners' court  relieve  a  purchaser  from  the 
necessity  of  examining  the  order  of  such  court 
referred  to  in  the  bonds  as  authorizing  the 
issue,  and  estop  the  county  to  assert,  as  against 
a  bona  fide  holder,  that  his  bonds  were  issued 
in  excess  of  the  authorized  amount,  or  were 
not  issued  for  the  purposes  contemplated  by  the 
statutes. — County  of  Presidio  v.  Noel-Young 
Bond  &  Stock  Co.,  29  S.  Ct.  237.  212  U.  S. 
58,  53  L.  Ed.  402. 

A  purchaser  of  county  bonds,  even  if  bound 
to  examine  the  order  of  the  county  commission- 
ers' court  referred  to  therein  as  authorizing  the 
issue,  is  not  charged  with  the  knowledge  that 
such  court  exceeded  its  power  in  issuing  the 
bonds  purchased  by  him  because  the  numbers 
which  such  bonds  bear  show  that  the  amount 
authorized  by  the  court's  order  had  already 
been  issued,  where  the  statutes  recited  in  the 
bonds  do  not  name  any  specific  amount  beyond 
w^hich  the  court  cannot  go,  but  merely  forbid 
an  issue  of  a  larger  number  than  a  specified 
annual  tax  will  liquidate  in  10  years,  and  there 
is  nothing  in  the  court's  order  which  requires 
the  bonds  to  be  numbered  consecutively  from  one 
upward.— Id. 


Effeot  of  reoitals  in  mmiiei* 
pal  reoords. 

See  86  Cent.   Dig.   Mun.   Corp.    f  1978;    18   Cant. 
Dig.  Counties,  f  292. 

Where  an  examination  of  the  records  would 
have  shown  that  the  bonds  were  not  issued  on 
the  day  recited  as  their  date,  and  that  the  per- 
son who  signed  them  was  not  mayor  at  the 
time  they  were  sign^,  the  facts  that  the  records 
would  show  that. the  person  signing  them  was 
mayor  on  the  day  of  their  date,  and  that  the 
statutes  and  ordinances  referred  to  in  the  bonds 
authorized  their  issue,  and  that  the  indorsements 
showed  thai  they  had  been  registered,  will  not 
aid  the  purchaser  as  even  bona  fide  purchasers 
of  municipal  bonds  must  take  the  risk  of  the 
official  character  of  those  who  execute  them. — 
Coler  V.  City  of  Cleburne,  131  U.  S.  162,  9  S. 
Ct.  720,  33  U  Ed.  146. 


— «  Effeet  of  offioial  deoiiions, 
oortiftoatesy  and  affidavita. 

See  38  Cent.  Dig.  Mun.  Corp.  91  1979-1981. 

In  an  action  by  a  bona  fide  holder  of  town- 
ship bonds  issued  by  commissioners  under  Act 
N.  J.  April  9,  1868.  authorizing  them  to  tako 
stock  in  a  certain  railroad  company,  their  ac- 
tion is  conclusive  as  to  the  amount  authorized* 
and  the  township  is  estopped  from  setting  up 
that  the  issue  is  excessive. — Inhabitants  of  New 
Providence  Tp.  v.  Halsey,  117  U.  S.  336.  6 
S.  Ct  764.  29  L.  Ed.  904. 

As  against  bona  fide  holders  of  municipal 
bonds,  which  recite  that  they  are  issued  in  pur- 
suance of  a  certain  act  of  the  legislature,  which 
authorizes  certain  commissioners  to  borrow 
money  on  the  faith  and  credit  of  the  town,  and 
execute  bonds  therefor,  after  a  majority  of  the 
taxpavers  had  assented  thereto,  which  fact 
should  be  proved  by  the  affidavit  of  the  town 
assessor, .  the  defense  that  the  affidavit  of  the 
assessor  to  that  effect  was  not  true  is  unavail- 
ing.—Inhabitants  of  Bernards  Tp.  v.  Morrison. 
133  U.  S.  523. 10  S.  Ct  333,  33  £.  Bd.  766. 

When  the  law  of  a  state  provides  for  the 
registry  oi  municipal  bonds  and  a  certificate 
thereof,  such  certificate  should  be  held  as  suf- 
ficient evidence  to  a  purchaser  of  the  existence 
of  those  facts  upon  which  alone  such  bonds  can 
be  registered.— City  of  Cairo  v.  Zane,  149  U.  S. 
122,  13  S.  Ct  803,  37  L.  Bd.  673. 

Negotiable  bonds  issued  by  a  county  and 
placed  in  escrow  were  authorized  to  be  deliv- 
ered in  payment  for  stock  of  a  railroad  company 
when  its  road  had  been  ''so  completed  through 
such  county  that  a  train  of  cars  shall  have 
passed  over  the  same."  The  road  was  built  in- 
to the  county,  and  within  two  miles  of  the  op- 
posite side,  and  cars  were  run  thereon.  There 
being  a  question  as  to  whether  the  condition 
precedent  to  delivery  of  the  bonds  had  been 
complied  with,  the  company  secured  right  of 
way,  and  prepared  to  extend  the  road  beyond 
the  county  line,  but  desisted  when,  after  pub- 
lic discussion  ot  the  question,  it  was  determin- 
ed b^  the  trustee  holding  the  bonds  that  the 
condition  had  been  fulfilled,  and  he  delivered 
the  bonds.  Both  parties  acted  in  entire  good 
faith.  The  county  received,  retained,  and  voted 
the  stock,  and  paid  the  interest  on  the  bonds 
for  3V^  years.  Held^  that  the  county  could  not 
defend  against  the  bonds  in  the  hands  of  a  bona 
fide  holder  on  the  ground  that,  to  render  them 
valid  obligations,  the  railroad  must  have  been 
constructed  entirely  x  through  the  county  from 
one  side  to  the  other.  Judgment  Mercer  County 
V.  Provident  Life  &  Trust  Co..  19  C.  C.  A.  44„ 
72  F.  623,  reversed.— Provident  Life  &  Trust 
Co,  of  Philadelphia  v.  Mercer  County,  Ky.,  18 
S.  Ct  788.  170  U.  S.  593.  42  L.  Ed.  1156. 

Defective  organization  of  an  irrigation  dis- 
trict, under  the  California  irrigation  act  of 
March  7,  1887.  because  of  the  insufficiency  of 
the  notice  of  the  intended  presentation  to  the 
board  of  supervisors  of   the  petition  for  the 
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formation  of  such  district  cannot  be  raised,  as 
a|[ainst  bona  fide  holders  for  fall  value  and 
without  notice  of  bonds  issued  by  such  district, 
by  the  owners  of  land  within  the  district,  who 
acquiesced  in  the  issue  of  the  bonds,  and  re- 
ceived the  full  benefit  of  the  proceeds,  where 
the  board  of  supervisors,  in  the  exercise  of  their 
statutory  authority,  had  decided  that  the  dis- 
trict was  duly  organized,  and  filed  a  copy  of 
such  determination  with  the  county  recorder  aa 
required  by  such  statute,  and  the  bonds  con- 
tained a  recital,  in  compliance  with  section  15 
of  that  act,  that  they  were  issued  by  authority 
of  such  act  stating  its  title  and  date  of  ap- 
proval. Judgment,  Shepard  v.  Tulare  Irr.  Dist. 
(C\  C.)  94  F.  1,  affirmed.— Tulare  Irr.  Dist.  v. 
Shepard,  22  S.  CL  531,  185  U.  S.  1,  46  U  Ed. 
773. 

^=s>046.  —  Coaalderation. 

See  36  Cent.  Dig.  Mun.  Corp.  8  19C2. 

A  holder  of  valid  county  warrants,  who 
ezchangea  them  for  refunding  bonds,  without  no- 
tice that  the  debt  created  thereby  exceeds  the 
constitutional  limit,  becomes  a  bona  fide  holder 
to  the  extent  as  if  he  had  purchased  them  in 
open  market. — ^Board  of  Com'rs  of  Qunnison 
County,  Colo^  v.  EL  H.  Rollins  &  Sons,  19  S. 
Ot.  390,  173  U.  S.  255,  43  L.  Ed.  689,  reversing 
judgment  E.  H.  Rollins  &  Sons  v.  Board  of 
Com'rs  of  Gunnison  County,  80  F.  692,  26  C. 
C.  A.  91. 

bona  iide 


— -  Pnrcliaaera  f roni 
liolders. 

86  Cent.  Dig.  Mmi.  Corp.  |  1981 

A  purchaser  of  negotiable  county  bonds 
from  a  bona  fide  holder  takes  all  the  rights  and 
title  of  such  holder,  without  regard  to  any 
knowledge  which  the  purchaser  may  himseK 
have  affecting  the  validity  of  the  bonds. — Board 
of  Com'rs  of  Gunnison  County,  Colo.,  v.  E.  H. 
Rollins  &  Sons,  19  S.  Ct.  390,  173  U.  S.  255, 
43  Jm  Ed.  689,  reversing  judgment  E  H.  Rol- 
lins &  Sons  V.  Board  of  Com'rs  of  Gunnison 
County,  80  F.  692,  26  C.  C.  A.  91. 

^59948.  — ^  Defeases    aa    acaiiist    bona 
fide  holders. 

See  SS  Cent  Dig.  Mun.  Corp.  SI  1982-1990;  18 
Cent.  Dig.  Conntlee.  i  290;  43  Cent.  Dig.  Schools,  fi 
2a. 

Where  municipal  bonds  contain  no  recital 
that  the  corporation  is  actually  authorized  to 
issue  them,  the  corporation  is  not  estopped  to 
deny  the  authority  of  its  officers  to  execute  them. 
—Town  of  Concord  v.  Robinson,  121  U.  S.  165, 
7  S.  Ct  937,  30  L.  Ed.  885. 

As  against  bona  fide  holders  of  municipal 
bonds  which  recite  that  they  are  issued  in  pur- 
suance of  a  certain  act  of  the  legislature,  which 
authorises  certain  commissioners  to  borrow 
money  on  the  faith  and  credit  of  the  town  and 
execute  bonds  therefor,  after  a  majority  of  the 
taxpayers  had  assented  thereto,  which  fact 
should  be  proved  by  the  affidavit  of  the  town 
assessor,  the  defense  that  the  commissioners  did 
not  borrow  money  on  the  bonds,  but  disposed 
of  them  without  lawful  consideration,  is  unavail- 
ing.— Inhabitants  of  Bernards  Tp.  v.  Morrison, 
133  U.  S.  523,  10  S.  Ct  333,  33  L.  Ed.  766. 

Bonds  issued  by  a  municipal  corporation 
without  legal  authority  therefor  are  invalid, 
even  in  the  hands  of  an  innocent  purchaser  for 
value.— -City  of  Brenham  v.  German-American 
Bank,  144  U.  S.  173,  12  S.  Ct  559,  36  L.  Ed. 
390;  Id.,  144  U.  S.  549,  12  S.  Ct  975,  36  L. 
Ed. ^399,  overruling  Mitchell  v.  Burlington,  4 
WafL  270,  18  L.  Ed.  350. 

A  city  was  duly  authorized,  by  a  vote  of  its 
inhabitants,  to  subscribe  $100,000  for  stock  in 
a  railroad  company,  and  to  issue  its  bondn  to 
an  equal  amount  in  payment  thereof.  There- 
after the  city  council  passed  a  resolution  bind- 


ing the  city  to  sell  to  the  company  all  this 
stock  for  $5,000,  to  be  paid  by  a  return  of  its 
bonds  to  that  amount.  The  bonds  were  accord- 
ingly issued,  and  by  direction  of  Uie  council 
plac^  in  escrow,  to  be  delivered  to  the  com- 
panv  when  certain  conditions  were  performed 
by  it  the  depositary  being  authorized  and  di- 
rected, after  receipt  of  the  stock  to  sell  the 
same  to  the  railroad  company  for  $5,000  of  the 
city  bonds.  There  was  nothing  to  show  that 
the  railroad  company  agreed  to  purchase  the 
stock  on  the  terms  stated,  or  on  any  terms,  but. 
after  the  stock  and  bonds  were  duly  exchanged, 
the  stock  was  sold  in  the  manner  proposed. 
Held,  that  this  transaction  did  not  convert  the 
''subscription,*'  which  was  authorized  by  the 
statute,  into  an  unauthorized  donation  of  $95,- 
000,  and,  if  any  wrong  was  done  by  the  council 
in  thus  disposing  of  the  stock,  it  did  not  vitiate 
the  bonds  in  the  hands  of  a  bona  fide  purchaser. 
-City  of  Cairo  v.  Zane,  149  U.  S.  122,  13  S. 
Ct  803,  37  D.  Ed.  673. 

One  having  purchased  railroad  aid  bonds 
in  open  market,  for  value,  is  not  charged  witli 
any  defect  or  irregularity  in  their  issue. — Rog- 
ers V.  City  of  Keokuk,  154  U.  S.  5^6,  14  S.  Ct 
1162,  18  L.  Ed.  74. 

Act  HI.  April  16,  1869,  gave  any  countv, 
city,  oc  town  the  right,  when  subscribing  in 
aid  of  a  railroad  company,  to  prescribe  the  con- 
ditions upon  which  the  subscription  or  dona- 
tion should  be  made.  Heldy  that  county  bonds, 
issued  in  1872  in  aid  of  a  railroad  company, 
which  failed  to  disclose  on  their  face  the  fact 
that  the  county  had  imposed  conditions  on  its 
liability  to  the  railroad  company,  were  binding 
on  the  county  in  the  hands  of  innocent  pur- 
chasers, though  such  conditions  were  not  com- 
plied with  by  the  company.— Graves  v.  Salino 
County.  161  U.  S.  359,  16  S.  Ct  526,  40  L. 
Ed.  732. 

^s»949.  Riglits  and  remedies  of  liolders 
of  inTalid  seenrities. 

Bee  t6  Cent  Dig.  Mun.  Corp.  86  1991-1994. 

Where  money  received  on  the  sale  of  invalid 
bonds  issued  without  authority  of  law  has  been 
used  in  the  construction  of  waterworks,  the 
purchaser  cannot  have  a  lien  for  the  amount 
paid  out  by  him  on  the  works;  such  lien  being 
inconsistent  with  the  theory  by  which  he  sought 
to  hold  the  waterworks  as  his  property  pur- 
chased with  his  money. — City  of  Litchfield  v. 
Ballou,  114  U.  S.  190,  5  S.  Ct  820,  29  L.  Ed. 
132. 

Where  bonds  issued  by  a  cit^  are  void,  be- 
cause in  violation  of  a  constitutional  provision 
that  no  city  "shall  be  allowed  to  become  indebt- 
ed in  any  manner  or  for  any  purpose  to  an 
amount  exceeding  a  certain  percentage  of  the 
taxable  property,  a  purchaser  of  such  bonds 
cannot  recover  the  purchase  price  in  an  action 
against  the  city  on  an  implied  contract  for  mon- 
ey had  and  received.— Id. 

If  the  purchaser  of  municipal  bonds  seeks 
to  pursue  and  reclaim  the  specific  money  which 
he  paid  therefor,  he  must  clearly  identify  it 
or  the  property  which  it  represents,  and  no 
such  identification  can  be  made  where  the  mon- 
ey received  from  the  bonds  has  been  invested 
in  waterworks,  along  with  an  indefinite  amount 
of  other  funds. — ^Id. 

Where  township  bonds,  in  the  hands  of 
bona  fide  purchasers  for  value,  are  invalid  on 
their  face  under  the  act  under  which  they  were 
issued,  they  will  not  be  declared  valid  under 
another  act  under  which  they  might  have  been 
issued,  and  in  that  case  have  been  valid  on 
their  face,  but  which  act  was  not  complied 
with,  so  that  they  would  have  been  invalid  un- 
der it  in  fact.  The  purchaser,  having  had 
notice  of  the  invalidity  of  the  bonds,  cannot 
maintain  their  validity  under  an  act  to  which 
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they  do  not  refer,  as  valid  on  their  face  under 
such  act,  if  such  act  was  not  complied  with, 
and  the  bonds  were  actually  invalid  under  it. 
—Crow  V.  Oxford  Tp.,  119  U.  S.  216,  7  S.  Ct 
180,  30  L.  Ed.  388. 

A  municipality  which  issued  bonds  in  pay- 
ment of  a  stock  subscription  cannot,  in  an  ac- 
tion on  such  bonds,  when  they  have  been  held 
void  as  ultra  vires,  be  held  to  liability  on  the 
subscription. — Norton  v.  Town  of  Dyersburg, 
127  U.  S.  160,  8  S.  Ct.  1111,  32  Ia  Ed.  85. 

The  holder  of  bonds  issued  by  a  town  in 
payment  of  its  subscription  to  railroad  stock, 
which  bonds  had  been  held  void,  sued  the  town 
and  the  railroaid  company,  and  procured  a  de- 
cree, the  town  not  objecting,  uiat  the  ,bonds 
should  be  surrendered  and  canceled,  and  the 
stock,  in  payment  of  which  they  were  issued, 
transferred  by  the  town  to  him.  Held,  that  he 
is  in  the  same  attitude  as  if  the  town  had  vol- 
untarily transferred  the  stock  to  him,  and  the 
railroad  company  cannot  object  thereto.— Illi- 
nois G.  T.  Ry.  <5o.  V.  Wade,  140  U.  S.  65,  70, 
11  S.  Ct.  709,  35  L.  Ed.  342. 

Nor  can  it  claim  that  the  transaction  be- 
tween it  and  the  town  was  void,  and  hence  the 
town  never  acquired  the  legal  title  to  the  stock, 
where  it  sold  the  bonds  and  received  value 
therefor,  and  has  never  offered  to  return  any 
of  them,  or  asserted  any  right  to  the  stock. 
—Id. 

^=»M1.  Binlriiig  funds  and  redemption. 

I    See  86  Cent  Dig.  Mun.  Corp.  M  1095-1998. 

The  city  of  East  St.  Louis  is  empowered  by 
its  charter  to  levy  for  all  purposes  a  tax  of 
1  per  cent,  and  no  more,  and  out  of  this  to 
apply  three-tenths  of  1  per  cent,  and  i;o  more, 
to  the  payment  of  its  bonds.  Held,  that  a  de- 
cree commanding  the  city  to  levv  the  full  tax 
of  1  per  cent,  and  to  appropriate  a  certain 
sum  out  of  thiNce-tenths  of  that  amount  to  the 
payment  of  its  bonded  indebtedness  was  proper 
and  justifiable;  but  that  a  decree  ordering  a 
certain  amount  out  of  the  remaining  seven- 
tenths  to  be  applied  for  a  like  purpose  was 
unwarranted  by  the  charter  and  could  not  be 
upheld,  even  though  the  whole  levy  was  not  re- 

?uired  for  the  current  expenses  of  the  city, 
f  a  surplus  actually  existed  it  might  be  dis- 
posed of  by  the  court,  but  its  existence  cannot 
be  anticipated  and  enforced. — City  of  East  St. 
Louis  V.  United  States^  110  U.  S.  321,  4  S. 
Ct  21,  28  L.  Ed.  162. 

^59955.  Aetions. 

See  86  Cent  Dig.  Mun.  Corp.  81  2008-2009. 

Where  there  is  no  pretense  of  fraud  or 
want  of  consideration  in  the  inception  of  mu- 
nicipal bonds,  a  mere  irregularity  in  the  elec- 
tion held  to  authorize  them  will  not  put  upon 
plaintiff,  in  an  action  thereon,  the  burden  of 
showing  that  he  is  a  holder  for  value. — Town  of 
Pana  v.  Bowler.  107  U.  S.  529,  2  S.  Ct  704, 
27  L.  Ed.  424. 

In  an  action  on  negotiable  Qiunidpal  bonds, 
against  a  town  which  is  autoorized  to  issue 
bonds  for  certain  specified  purposes  only,  where 
the  bonds  in  suit  contain  no  statement  of  the 
purpose  for  which  they  were  issued,  and  no 
recital  binding  the  municipality  by  way  of  es- 
toppel, the  complainant  must  allege  and  prove 
the  authority  to  issue  thems  and  the  purpose 
for  which  they  were  issued. — ^Ilopper  v.  Town 
of  Covington,  118  U.  S.  148,  6  S.  Ct.  1025,  30 
L.  Ed.  190,  affirming  (C.  C.)  8  F.  777. 

In  an  action  on  the  bonds,  the  city  alleged 
in  its  plea  of  non  est  factum  that  the  person 
who  was  mayor  at  the  time  the  bonds  were 
signed  never  signed  the  same,  or  authorized 
any  one  to  do  so  for  him,  and  that  they  had 
never  been  forwarded  to  the  comptroller  by  the 
mayor,  or  by  any  one  authorized  by  him  to  do 
8o,  and  that  he  had  never  forwarded,  or  au- 


thorized to  be  forwarded,  the  statement  of  tax- 
able property.  Held,  that  the  plea  was  not  de- 
fective for  failure  to  negative  the  idea  that  the 
bonds  may  have  been  signed  by  some  one  au- 
thorized by  defendant  or  by  law,  as  the  defend- 
ant had  no  power  to  authorize  any  one  other 
than  the  mayor  to  sign  them,  and  it  was  for 
the  plaintiff  to  show  that  the  person  "who  signed 
them  was  authorized  by  law  to  do  so. — Coler  y. 
City  of  Cleburne,  131  U.  S.  162,  9  S.  Ot  720, 
33  L.  Ed.  146.  ^ 

Whatever  rights  a  railroad  company  had 
as  to  bonds  issued  by  a  municipality  m  aid 
thereof  were  lost  by  laches  in  failing  to  assert 
them  until  13  years  after  the  surrender  of  the  , 
bonds  to  the  municipality  by  the  state  treas- 
urer, who  held  them  as  trustee,  pursuant  to 
Act  Mich.  March  22,  1869;  the  statute  of  lim- 
itations of  that  state  touching  the  question 
varying  from  six  to  ten  years.— Young  v.  Clar- 
endon Tp.,  132  U.  S.  340,  10  S.  Ot  107,  33  U 
Ed.  356. 

A  couhty  judge,  assuming  to  act  under  Act 
N.  Y.  May  18,  1869,  permitting  municipal  cor- 
porations to  aid  in  the  construction  of  rail- 
roads, rendered  a  Judgment  appointing  com- 
missioners to  execute  bonds  of  a  town.  The 
bonds  were  accordingly  executed  and  delivered 
to  the  railroad  company,  but  before  delivery  a 
writ  of  certiorari  issued  rroir  the  supreme  court 
to  review  the  judgment,  .«.^ijh  was  afterwards 
reversed.  Held,  in  an  action  against  a  trans- 
feree of  the  bonds  to  compel  their  surrender  for 
cancellation,  that  defendant  had  the  burden  of 
showing  that  he,  or  some  one  under  whom  he 
claimed,  was  a  bona  fide  holder  for  value.— 
Lytle  V.  Town  of  Lansing,  147  U.  S.  59,  13  S. 
Ct  254,  37  L.  Ed.  78,  affirming  judgment  (O. 
0.)  Town  of  Lansing  v.  I^ytle,  38  F.  204. 

The  school  board  that  issued  the  bonds  in 
suit  is  none  the  less  the  proper  party  to  be 
sued  thereon  because  in  the  meantmie  the  city 
which  constituted  the  school  district,  by  simple 
increase  of  population,  has  become  a  city  of  the 
first  class,  in  which  class  the  school  boards  have 
no  separate  corporate  existence. — Board  of  Ekl- 
ucation  of  City  of  Atchison  y.  De  Kay,  148 
U.  S.  591,  13  S,  Ct  706,  37  L.  Ed.  573. 

The  holder  of  negotiable  county  bonds  is 
presumed  to  have  obtained  them  underdue  or 
before  maturity,  in  good  faith,  for  a  valuable 
consideration,  and  without  notice  of  any  cir* 
cumstances  impeaching  their  validity. — County 
of  Presidio  v.  Noel- Young  Bond  &  Stock  Co.* 
29  S.  Ot  237,  212  U.  8.  58»  53  Ll  Ed.  402. 

(D)  TAXES  AND  OTHER  REVENUE,  AND 
APPLICATION  THEREOF. 

Assessments  and  taxes  by  irrigation  districta* 
see  Waters  and  Water  Courses,  ^=9*231. 

Finality  of  decision  of  federal  District  Court 
denying  authority  to  issue  bonds  for  con- 
struction of  waterworks,  see  Courts,  ^=>405. 

Impairing  obligation  of  contracts,  see  Constitu- 
tional Law,  4Ps»119. 

Mandamus   to   compel   levy   or   collection, 
Mandamus,  <8s»116,  119,  176. 

Of  counties,  see  Counties,  ^s»189-194. 

6=»956.  Power  and  duty  to  tax  in  sem* 
eraL 

See  86  Cent  Dig.  Mun.  Corp.  iS  2010-2013. 

A  state  having  power  to  tax  property  •  f€Mr 
state  purposes  may  confer  on  one  of  its  munici- 
pal corporations  the  power  to  tax  the  same 
property  for  local  purposes;  so  that  a  judgment 
declaring  the  taxation  of  such  property  by  a 
municipal  corporation  for  local  purposes,  under 
the  authority  of  the  state,  to  be  forbidden  by 
the  federal  constitution,  in  effect  declares  that 
like  taxation  by  the  state  for  state  purposes 
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is  also  forbidden  by  that  instrument.— Hender- 
son Bridge  Co.  v.  City  of  Henderson,  19  S.  Ct 
653,  173  U.  S.  692.  43  Lt  Ed.  823. 

^=»95T*  Constitutional  roqniren&ents  and 
restrictions. 
Bee  S6  Gent.  Die  Hun.  Corp.  »  2015-»ttt. 

The  proyision  of  Const.  1870,  art  9,  i  12, 
that  any  mnnidpal  cor];>oration  incurring  in- 
debtedness "shall  *  ^  *  provide  for  the  col- 
lecting of  a  direct  annnal  tax  snfficient  to  pay'* 
the  interest  as  it  falls  due,  and  the  principal  in 
20  years,  has  the  effect  to  authorize  the  levy  of 
such  taxes  by  a  municipal  corporation  to  pay 
indebtedness  incurred  since  the  constitution 
went  into  effect,  although  thereby  a  proTlsion 
of  the  municipal  charter,  granted  previous  to 
1870,  limiting  the  rate  of  taxation  for  certain 
purposes,  is  necessarily  violated.— City  of  East 
St.  Louis  V.  United  States,  120  U.  S.  600,  7  S. 
Ct  739,  30  U  Ed.  798. 

^59958.   Chartor    and     otlier    statutory 
proTisions. 
See  U  Cent  Dig.  Mun.  Corp.  H  S028-2087. 

The  immunity  from  taxation,  except  .at  a 
limltftri  rate  upon  its'  net  income,  enjoyed  by  the 
Atlantic  &  Gulf  Railroad  Company  under  Act 
6a.  April  18»  1863,  was  withdrawn  by  Act  Feb. 
28,  1874,  requiring  railroad  companies  to  make 
returns  on  all  their  property  for  taxation  to  the 
comptroller  general,  to  whom  the  taxes  were  to 
be  paid,  and  by  whom  coUection  was  to  be  en- 
forced. Ko  provision  was  made  for  municipal 
taxation,  and  no  machinery  was  provided  for 
the  collection  of  local  taxes.  HM,  upon  the 
intervening  petition  of  a  city  in  the  foreclosure 
of  a  mortgage  on  the  road,  claiming  taxes  in 
arrears  for  several  years,  that  the  act  instituted 
state  taxes  for  state  purposes  only,  and  did  not 
open  the  door  for  municipal  taxation  as  well. — 
City  of  Savannah  v.  Jesup,  106  U.  S.  663,  1  S. 
Ct  512,  27  L.  ESd.  276. 

The  provision  of  the  charter  of  the  dty  of 
Quincy  that  the  city  council  shall  have  power  to 
levy  and  collect  taxes  to  pay  debts  and  meet 
the  general  expenses  of  the  city,  '*not  exceeding 
50  cents  on  each  $100,"  relates  only  to  debts 
and  expenses  incurred  for  ordinary  municipal 
purposes,  and  does  not  limit  the  power  of  tax- 
ation to  pay  a  subscription  in  aid  of  a  railroad, 
the  authority  to  make  which  must  be  expressly 
eonferred.— City  of  Quincy  v.  United  States,  113 
U.  S.  332,  6  S.  Ct.  544,  28  L.  Ed.  1001. 

Act  Wyo.  Dec.  18,  1879.  provides  that  the 
territorial  board  of  equalisation  shall  assess  the 
value  of  the  entire  line  (including  rolling  stock, 
etc)  of  any  railroad  within  the  territory,  and 
ascertain  what  such  valuation  amounts  to  per 
mile;  that  buildings  belonging  to  the  corporation, 
not  on  the  right  of  way,  snaU  be  assessed  by  the 
assessor  of  tne  county  or  district  in  which  they 
are  situated ;  that  the  auditor  shall  then  certify 
such  assessment  per  mile  and  the  number  of 
miles  in  eadi  county  to  the  different  counties; 
and  that  the  county  commissioners  shall  tben 
divide  and  adjust  the  number  of  miles  and  the 
amounts  falling  within  each  precinct  township, 
or  school  district  in  their  respective  counties. 
AH  acts  providing  for  the  assessment  and  the 
equalisation  of  assessments  of  the  property  of 
railroads  inconsistent  with  such  act  were  re- 
pealed. Held,  that  the  provision  of  the  charter 
of  Cheyenne,  conferring  power  upon  the  munici- 
pal authorities  to  assess  the  property  of  railroad 
corporations,  was  repealed.— Union  Pac.  R.  Co. 
V.  fiyan,  113  U.  S.  516,  5  S.  Ct  601,  28  L.  Ed. 
1008. 

•  '  1 060.  Peirer  to  tax  for  speoial  purpos- 
es. 

tee  SS  Gent.  Dig.  Hun.  Corp.  H  S088-2044. 


—  Aid    to    eevporations 
subscriptions  to  or  pnroliase  of 
stock. 
See  86  Cent  Dig.  Mun.  Corp.  I  2040. 

Act  HI.  1869,  from  which  the  city  of  Quincy 
derived  authority  to  issue  bonds  in  payment  of 
its  subscription  to  the  stock  of  a  railroad,  or 
any  general  law  of  the  state,  not  having  forbid- 
den, expressly, or  by  necessary  implication,  tax- 
ation to  the  extent  necessary  to  meet  the  obliga- 
tions thus  incurred,  the  power  to  levv  taxe^  to 
meet  subscription  is  to  be  inferred,  though  the 
limit  of  taxation  authorized  by  law  for  ordinary 
municipal  purposes  is  thereby  exceeded.— City  of 
Quincy  v.  United  States,  118  U.  S.  332,  5  S.  Ct. 
644,  28  L.  Ed.  1001. 

^=»9G4%  — »  Paynient    of    indebtedness. 

See  36  Cent  Dig.  Mun.  Corp.  I  2048. 

The  levy  and  collection  of  taxes  by  the 
city  of  New  Orleans  to  satisfy  outstanding  in- 
debtedness of  the  metropolitan  police  board, 
contracted  on  the  faith  of  the  exercise  of  the 
taxing  power  for  its  payment  do  not  exhaust 
the  city's  power  in  the  premises,  where  the  city 
has  applied  the  taxes  to  other  purposes,  and  has 
failed  to  turn  them  over,  upgti  demand,  to  the 
board  or  its  representative.  Judgment  (1007)  44 
So.  321,  110  La.  623,  revessed.--State  of  Louisi- 
ana ex  reL  Hubert  v.  City  of  New  Orleans.  30 
S.  Ct  40,  215  U.  S.  170,  64  L.  Bd.  144. 

^59966.  Persons    and    property   taxable. 

See  86  Cent  Dig.  Mun.  Corp.  fi  2045-2061. 

The  fact  that  a  bridge  between  low-water 
mark  on  either  side  of  a  river  between  two 
states  is  used  by  the  corporation  which  buUt  it 
under  grant  from  a  city  within  the  boundaries 
of  which  it  lay,  for  purposes  of  interstate  Com- 
merce, does  not  exempt  it  from  taxation  by  the 
dty. — Henderson  Bridge  Co.  v.  City  of  Hender- 
son, 19  S.  Ct  663, 173  U.  S.  602,  43  U  Ed.  823. 

Where  a  dty  is  situated  on  one  bank  of  a 
river,  and  its  limits  extend  to  low-water  mark 
on  the  further  shore,  bridge  property  outside  of 
low-water  mark  on  the  nearer  shore  is  not  so 
far  beyond  the  reach  of  municipal  protection  by 
the  city  authorities  that  it  cannot  receive  any 
benefits  whatever  from  the  municipal  govern- 
ment so  that  to  impose  taxes  on  it  for  dty 
purposes  would  be  a  taking  of  private  property 
for  public  use  without  compensation.  E'xact 
equality  and  absolute  justice  in  taxation  are  not 
attainable  under  any  system  of  government 
— ^Id. 

^s»067«  Exemptions  from,  taxation. 

See  86  Cent  Dig.  Mun.  Corp.  H  2062-2067. 

A  provision  in  a  city  charter  that  *'no  land 
embraced  within  the  city  limits;  and  outside  of 
tea-acre  lots  as  originally  laid  off,  shall  be  as- 
sessed and  taxed  bv  the  city  council,  unless  the 
same  is  divided  or  laid  out  into  lots  of  five  acres 
or  less,  and  unless  all  of  same  is  actually  used 
and  devoted  to  farming  purposes"  (2  Acts  Ky. 
1887-88,  p.  991),  has  no  reference  to  bridges, 
their  approaches,  piers,  etc.,  but  refers  only  to 
lands  capable  of  being  cultivated  or  used  and 
divided  into  lots,  upon  which  buildings  may 
be  erected  or  over  which  streets  may  be  con- 
structed.—Henderson  Bridge  Co.  v.  City  of  Hen- 
derson, 19  S.  Ct  663,  178  U.  S.  592,  43  L.  Ed. 
823. 

The  boundaries  of  a  dtY  situated  on  one 
bank  of  a  river  extended  to  low-water  mark  on 
the  further  shore,  and  it  had  power  to  tax  prop- 
erty within  its  limits.  It  granted  to  a  corpora- 
tion the  right  to  build  a  bridge  across  the  stream 
from  a  point  on  the  bank  within  the  limits, 
with  the  stipulation  that  the  grant  should  not 
be  construed  "as  waiving  the  right  of  the  dty 
^  ^  *  to  levy  and  collect  taxes  on  the  ap- 
proaches to  said  bridge,  or  any  building  erected 
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by  said  bridge  company  within  the  corporate 
limits  of  said  city,  the  bridge  itself,  and  all  ap- 
purtenances thereto  within  the  limits  of  said 
city/'  Heldy  that  the  stipulation  saved,  not 
only  any  right  the  city  then  had  to  impose  tax- 
es, but  also  any  right  that  might  subsequently 
be  lawfully  conferred  on  it— Id. 

A  contract  for  the  exemption  from  taxation 
for  city  purposes  of  lots  sold  by  a  city  on 
the  ground-rent  plan  under  the  Savannah  (Geor- 
gia) ordinance  of  1790,  providing  that  the  lots 
may  be  held,  forever,  on  payment  of  the  ground 
rent,  but  making  no  reference  to  taxes,  is  not 
created  where  the  deeds  provide  that  the  hold- 
ers shall  be  ''subject  to  all  such  assessments 
and  burthens  as  might  be  in  common  with  other 
lot  holders  in  the  city,"  although  for  many 
yea^s  annual  ordinances  exempted  such  lots 
from  taxation  for  the  respective  years,  and  on 
the  sale  of  such  lots  from  time  to  time  state- 
ments were  made  by  officials  to 'the  effect  that 
they  would  not  be  taxable,  and  similar  state- 
ments were  contained  in  reports  of  committees. 
Judgment  32  S.  E.  669,  107  Ga.  1.  affirmed.— 
WeUs  V.  City  of  Savannah,  21  S.  Ct,  697,  181 
U.  S.  531,  46  Lb  Ed.  986. 

No  exemption  from  the  municipal  taxation 
of  the  business  of  a  street  railway  company  re- 
sults from  provisions  in  its  agreement  with  the 
municipality  preserving  its  easements  for  rail- 
way purposes  in  land  to  be  conveyed  by  it  to 
the  city,  and  granting  it  the  right  to  lay  down, 
construct,  maintain,  and  operate  its  railway 
through  certain  streets,  subject  to  the  control 
and  regulation  of  the  mayor  and  aldermen. 
Judgment  41  S.  B.  592,  115  Ga.  137,  affirmed.— 
Savannah,  T.  &  I.  of  H.  Ry.  v.  City  of  Savan- 
nah, 25  S.  Ct  690,  198  U.  S.  392,  49  L.  Ed. 
lOOT. 

A  contract  exemption  from  municipal  tax- 
ation cannot  be  deduced  from  the  covenant  of 
a  perpetual  leaseholder  with  his  municipal  les- 
sor to  pay  all  the  public  taxes  which  shall  be- 
come due  on  the  land,  although  the  municipal- 
ly possessed  no  power  of  taxation  when  the 
lease  was  made.— (1911)  J.  W.  Perry  Co.  v. 
City  of  Norfolk,  31  S.  Ct.  465,  220  U.  S.  472, 
55  L.  Ed.  548,  affirming  judgments  (1908)  City 
of  Norfolk  V.  J.  W.  Perry  Co.,  61  S.  E.  867, 
106  Va.  28  and  (1908)  Same  v.  White,  61  S.  E. 
870,  108  Va.  35. 

^s»984.  Dispositioii  for  municipal  pur- 
poses of  taxes  and  other  rev- 
enne. 

See  86  Cent.  Dig.  Mun.  Corp.  S  2014. 

^s>085.  —  In  general. 

See  86  Cent.  Dig.  Mun.  Corp.  8  2014. 

A  municipality  authorized  by  1  Wilson's 
Rev.  A  Ann.  St  Okl.  1903,  S  466,  to  levy  an 
annual  tax  to  create  a  judgment  fund^  may 
make  a  valid  agreement  with  its  judgment 
creditors  to  pa^  the  judgments  against  it  out 
of  such  fund,  in  the  order  of  their  rendition. 
Judgment  (1906)  87  P.  292,  17  Okl.  162,  re- 
versed.—Beadles  V.  Smyser,  28  S.  Ct.  522,  209 
U.  S.  393,  52  L.  Bd.  849. 


— —  Taxes  for  special  purposes. 

See  36  Cent  Dig.  Mun.  Corp.  8  2014. 

The  city  of  New  Orleans  cannot  be  permit- 
ted to  escape  liability  to  the  creditors  of  the 
school  board  for  the  amount  of  interest  collected 
by  it  as  a  penalty  for  delayed  payment  of  school 
taxes,  on  the  ground  that  school  taxes  are  not 
within  Acts  La.  1879,  No.  48,  §  9,  inflicting  such 
penalty  on  "all  taxes  imposed  by  the  city." 
Decree  91  P.  574,  34  C.  C  A.  15,  modified.— 
City  of  New  Orleans  v.  Fisher,  21  S.  Ct  347, 
180  U.  S.  185,  45  Lr.  Bd.  485. 

Interest  collected  by  a  city  as  a  penalty 
for  nonpayment  of  school  taxes  forms  no  part 
of  the  city's  revenues,  but  should  be  included 
with  the  taxes,  where  the  city  holds  them  in 


trust  for  the  purpose  of  paying  the  expenses  of 
the  public  schools. — Id. 

Interest  will  not  commence  to  run  upon  the 
amount  of  school  taxes  collected  by  a  city  as 
agent  for  its  school  board,  and  retained  by  it« 
until  after  a  failure  to  pay  such  sums  when  re- 
quired so  to  do,  or  failure  to  account  on  de- 
mand.— Id. 

(E)  RIGHTS    AND    REMEDIES    OF   TAX- 
PAYERS. 

See  Towns,  ^=s»61. 

Review  of  final  judgment  in  suit  restraining  as- 
sessments, see  Appeal  and  Error,  ^=s»80. 

Water  supply,  failure  of  water  company  to  fur- 
nish, see  Waters  and  Water  Courses,  ^=»206. 

^=»987.  Natnre  and  scope  in  g^nertLL 

See  36  Cent.  Dig.  Mun.  Corp.  §8  2147,  2160. 

The  taxpayers  of  a  city  can  have  no  greater 
rights  in  a  contract  by  the  city  with  a  water 
company  than  the  dty  itself  has,  and  a  deter- 
mination of  the  city's  rights  also  disposes  of 
theirs. — City  of  New  Orleans  v.  New  Orleans 
Waterworks  Co.,  142  U.  S.  79,  12  S.  Ct.  142, 
35  Ia  Ed.  943. 

^=s>1000.  Actions. 

See  36  Cent  Dig.  Mun.  Corp.  SI  2167-2172,  2198. 

A  judgment  enjoining  a  town  and  county 
from  enforcing  an  illegal  tax  is  conclusive  in  a 
subsequent  suit  to  restrain  the  board  of  assess- 
ors of  such  county  and  town  from  certifying 
such  a  tax  for  collection.  The  members  of  the 
board,  being  but  the  agents  of  the  real  parties 
in  interest,  are,  in  respect  to  the  former  judg- 
ment, privy  to  the  county  and  city.  I>ecree8 
(C.  C.)  Bank  of  Kentucky  v.  Stone,  88  F.  383, 
afiirmed.— Stone  v.  Bank  of  Kentucky,  19  S.  Ct. 
881,  174  U.  S.  799,  43  L.  Ed.  1187. 

XIV.  CI.AIMS  AGAINST  CORPORA- 
TION. 

See  86  Cent  Dig.  Mun.  Corp.  88  2173-2187* 
See  District  of  Columbia,  ^=^35,  36. 

XV.   ACTIONS. 

Against  counties,  see  Counties,  ^=:>209-219. 
Limitation  of  action,  see  LimitaticHi  of  Acticms, 

<8=>91. 
Mandamus  to  compel  levy  of  taxes  for  payment 

of  judgment,  see  Mandamus,  ^s>116i. 

^=:»1018.  Compromise  and  settlement  of 
lltisation. 

See  86  Cent  Dig.  Mun.  Corp.  8  219L 

In  1880  the  board  of  liquidation  of  the  dty 
of  New  Orleans  was  by  act  of  the  legislature 
(No.  133)  created  and  given  power  to  dispose 
of  and  sell  the  property  of  the  city  not  dedicated 
to  public  uses,  and  out  of  the  proceeds  pay  the 
public  debt.  .  But  before  any  new  rights  had  ac- 
crued under  this  power  the  control  and  disposi- 
tion of  batture  property  (including  that  in  con- 
troversy in  this  suit)  not  needed  for  public'pur- 
poses  was  withdrawn  from  the  board  by  Act 
No.  81  of  1882  and  given  to  the  city  council, 
and  the  proceeds  of  the  sales  and.  leases  of  pub- 
lic privileges  and  franchises  were  appropriated 
to  the  payment  of  the  expenses  of  public  im- 
provements which  were  permanent  in  their 
character.  In  1882  a  compromise  was  effected 
in  a  suit  pending  between  the  New  Orleans,  Mo- 
bile &  Texas  Railroad  Company,  who  claimed 
certain  rights  in  the  property,  against  the  city, 
by  which  the  railroad  company  were  to  pay  a 
certain  sum  of  money  to  the  city,  and  the  cit^ 
was  to  dismiss  its  appeaL  Th^  board  of  liqui- 
dation sought  to  avoid  the  compromise.  Heldf 
that  the  compromise  itself  was  within  the  de- 
partmental authority  of  the  dty  council,  and 
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not  subject  to  the  control  of  the  board  of  liqui- 
dsdon. — ^Board  of  Liquidation  of  City  Debt  of 
New  Orleans  v.  Louisville  &  N.  R.  Co.,  109  U-  S. 
221,  3  S.  Ct  144,  27  L.  Ed.  916. 

The  city  of  Louisville,  by  virtue  of  a  stat- 
ute of  Kentucky,  passed  an  ordinance  imposing 
certain  license  taxes  on  the  banks  of  the  city, 
to  be  paid  into  the  city  sinking  fund.  The 
banks  affected  denied  the  validity  of  the  tax. 
By  a  written  stipulation,  entered  into  before 
any  suit  to  test  the  validity  of  the  tax  had  been 
instituted,  between  the  attorneys  for  the  banks, 
the  city  attorney,  and  the  commissioners  of  the 
sinking  fund,  who  constituted  a  separate  cor- 
poration from  the  city,  it  was  agreed  that  the 
banks,  except  those  who  were  to  bring  test  suits, 
should  each  pay  into  the  sinking  fund  the 
amount  of  tax  demanded;  that  test  suits  should 
be  brought  by  those  not  paying,  who  represent- 
ed the  different  classes  of  banks  affected;  and 
that  the  decisions  in  such  suits  should  be  ac- 
cepted by  the  banks  and  the  city  as  adjudicat- 
ing the  rights  of  all  others  in  the  same  classes, 
08  between  them  and  the  city.  Held,  that  the 
sinking-fund  commissioners  had  no  authority 
to  make  such  agreement,  and,  in  the  absence  of 
suits  actually  pending,  the  city  attorney,  whose 
duty,  under  the  statute,  was  to  act  as  legal  ad- 
viser, and  to  prosecute  and  defend  all  suits  in 
behalf  of  the  dty  had  no  power  to  bind  the  city 
by  such  stipulation,  and  that,  the  stipulation 
not  having  been  ratified  by  the  mayor  or  coun- 
cil of  the  city,  the  judgment  in  one-  of  the  suits 
brought  did  not  render  the  question  of  the  le- 
gality of  the  tax  res  judicata,  as  between  the 
city  and  any  bank  not  a  party  to  such  suit. — 
Stone  V.  Bank  of  Commerce,  19  S.  Ot.  747,  174 
U.  S.  412,  43  L.  Ed.  1028. 

The  payment  by  the  banks  of  the  taxes 
claimed  by  the  city  pursuant  to  the  provisions 
of  the  stipulation,  and  their  receipt  by  the  sink- 
ing-fund commissioners, — it  having  been  Qnally 
determined  that  the  tax  was  valid,— did  not 
create  an  equitable  estoppel  against  the  city, 
which  would  prevent  it  from  asserting  the  in- 
validity of  the  stipulation.— Id. 

Whether  trust  companies  having  no  general 
banking  powers,  by  accepting  the  burdens  of  the 
Kentucky  tax  law  of  May  17,  1886  (the  "Hew- 
itt Act"),  thereby  acquired  an  irrevocable  con- 
tract right  to  exemption  from  other  forms  of 
taxation,  is  a  different  question  from  that  as  to 
whether  regular  banking  corporations,  by  like 
conduc^  acquired  such  a  right;  and  hence,  in 
proceedings  brought  by  trust  companies  and 
banlffl  against  a  city  to  establish  an  exemption 
on  this  ground,  the  city  attorney  has  no  author- 
ity to  bind  the  city  by  an  agreement  that  the 
saitH  involving  the  rights  of  the  trust  companies 
shall  abide  the  result  of  suits  involving  the 
ri^ts  of  the  banka  Decree,  Louisville  Trust 
Co.  V.  Stone  (O.  C.)  88  F.  407.  affirmed— Fidel- 
ity Trust  &  Safety-Vault  Co.  v.  City  of  Louis- 
ville, 19  S.  Ct  875,  174  U.  S.  429,  43  U  Ed. 
1034. 

^=»1029.  Process* 

See  36  Cent.  Dig.  Mun.  Corp.  9  2199. 

Laws  Wis.  1879,  c.  46,  provides  that  >*'the 
board  of  street  commissioners  of  said  city,  and 
the  chairman  of  said  board,  shall  have  concur- 
rent power  with  the  mayor  and  common  council 
of  said  city  in  the  appointment  of  inspectors  and 
clerks  of  elections,  and  shall  have  all  other  pow- 
ers conferred  by  law  upon  said  mayor  and  com- 
mon council,  subject  to  the  control  of  said  com- 
mon council,  except  the  power  of  levying  taxes.'' 
Beldf  that  this  act  did  not  give  the  chairman  of 
the  board  of  street  commissioners  power  to  re- 
ceive service  of  process  against  the  city.— Amy 
V.  City  of  Watertown,  130  U.  S.  301,  9  S.  Ct 
530,  32  li.  Ed.  946. 

The  general  statutes  of  the  state  and  the 
city  charter  having  designated  a  particular  of- 


ficer with  whom  the  process  might  be  left,  serv- 
ice could  not  be  had  by  leaving  a  copy  with  any 
other  officer.— Id. 

The  charter  of  a  city  (Laws  Wis.  1865)  pro- 
vided that  service  of  process  in  actions  against 
the  city  might  be  made  by  leaving  a  copy  of  the 
process  wito  the  mayor.  P.  &  L.  Laws  1871,  c. 
204,  provided  that  the  resignation  of  the  mayor 
should  be  in  writing,  and  filed  with  the  city 
clerk,  and  should  take  effect  at  the  time  of  filing 
the  same.  Held,  that  service  could  not  be  had 
by  leaving  a  copy  with  him  after  he  had  filed 
his  resignation. — ^Id. 

^s»1037.  Jvdsinent. 

See  86  Cent  Dig.  Mun.  Corp.  H  22(»-mO. 

After  a  lapse  of  more  than  20  years  a  dty 
cannot  question  the  validity  of  judgments 
against  itself,  to  which  it  assented,  for  assess- 
ments upon  its  property  for  public  improve- 
ments, upon  the  ground  that  such  property  Was 
not  subject  to  assessment, — especially  assess- 
ments approved  by  the  legislature.  Decree 
Warner  v.  City  of  New  Orleans,  81  F.  645,  26 
C.  C.  A.  508,  modified.— City  of  New  Orleans  v. 
Warner,  20  S.  Ct.  44,  175  U.  S.  120,  44  L. 
Ed.  9a  . 

^^1038.  Cacecvtion  and  enforoement  of 
Jndsmeiit. 

See  86  Cent  Dig.  Mun.  Corp.  9  2211. 

Rev.  St.  i  916,  provides  that  a  party  re- 
covering a  judgment  m  any  common-law  cause 
in  any  circuit  or  district  court  shall  be  entitled 
to  similar  remedies  on  the  same,  by  execution 
or  otherwise  to  reach  the  property  of  the  judg- 
ment debtor,  as  are  now  provided  in  like  causes 
by  the  laws  of  the  state  in  which  such  court  is 
held.  Code  Prac.  La.  art  641,  declares  that, 
when  the  judgment  orders  the  payment  of  a 
sum  of  money,  the  parly  in  whose  favor  it  is 
rendered  may  apply  to  the  clerk  and  obtain  a 
writ  of  fieri  facias  against  the  property  of  the 
debtor;  and  Act  La.  March  17,  1870,  {  2,  pro- 
hibits the  issuance  of  a  fieri  facias  from  any  of 
the  courts  of  Louisiana  against  the  city  of  New 
Orleans  to  enforce  the  payment  of  any  judg- 
ment for  money  against  the  city.  Held,  that 
plaintiff,  who  obtained  a  judgment  against  the 
city  of  New  Orleans  in  the  circuit  court  of  the 
United  States  for  the  Eastern  district  of  Louisi- 
ana, was  entitled  to  issue  a  fieri  facias  against 
the  city  for  the  collection  of  the  judgment,  since 
the  general  act  allowing  the  issuance  of  a  fieri 
facias  was  included  within  the  meaning  of  the 
United  States  statute,  but  the  exception  in  the 
special  act  in  reference  to  the  city  of  New  Or- 
leans has  no  operation  in  the  United  States 
courts.— Canal  &  C.  Sts.  R.  Co.  v.  Hart,  114  U. 
S.  654,  5  S.  Ct  1127,  29  L.  Ed.  226. 

Judgment  creditors  of  a  city  school  board, 
whose  claims  are  payable  out  of  the  school  tax- 
es, are  entitled  to  require  the  city  to  account 
for  the  amount  of  such  taxes  collected  and  held 
in  trust  by  the  city  for  the  payment  of  the  ex- 
penses of  the  public  schools,  where  the  school 
board  declines  to  compel  such  an  accounting. 
Decree  91  F.  574.  34  C.  C.  A.  15,  modified.— 
City* of  New  Orleans  v.  Fisher,  21  S.  Ct  347, 
180  U.  S.  185,  45  L.  Ed.  485. 

XVI.   CBIMINAL    RESPONSIBIUTT. 

[No  paragraphs  or  references  In  this  Digest    But 
see  36  Cent.  Dls.  Mun.  Corp.  81  2215-2217.] 


See  Homicide. 


MURDER. 
MUSIC. 


Copyright  of  composition,  see  Copyrights, 
66. 


This  Dieeat  ia  oompiled  on  the  Key-Number  System.    For  ezplanation*  see  pace  iil* 


MUTUAIi  ACCOUNTS 

MUTUAL  ACCOUNTS. 

Limitatioii  of  actions,  see  limitation  of  Actions, 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance^  ^=»700-759. 


[Bnp.CtDlg.— ^Pas«  1504] 

MUTUAL  INSURANCE  COMPANIES. 

See  Insurance,  ^ss362-68. 

MUTUALITY. 

Obligation  of  contract  sought  to  be  specifically 
enforced,  see  Specific  Performance,  ^s»32. 

Remedy  by  enforcement  of  specific  performance 
of  contracts,  see  Specific  Performancef  ^=s>6b 


NAMES. 

Scope-Note. 

[INCLUDES  appellations  and  designations  of  indlTidnals ;  rights  of  a  personal  naturt 
respecting  their  nse;  and  change  of  name. 

[For  relatad  matters  under  other  topiot,  tee  cross -referenoet  following.] 

*      CrosS'References. 


See  Trade-Marks  and  Trade-Names. 

Listing  creditors  of  bankrupt,  see  Bankniptcy, 

«=s>l26. 
Use  of  corporate  name,  see  Corporations, 

453,  505. 


DeHgnation  or  ie9criniion  of  parUe$  or  olJber 

per$on9. 

Deeds,  «s»30-82. 
Parties,  ^s»66. 
Taxation,  ^=s>413-41Q. 
Wills,  «s>493^631. 


^s»16.  Ideat  soiuuis* 

See  86  Cent  Dig.  Names.  M  4.  12-14. 
The  fact  that  defendant's  name  was  "W.  J. 
Fouat,"  while  he  was  indicted  as  "W.  J.  Faust," 


does  not  constitute  a  material  yariance.— Fanst 
T.  United  States,  103  U.  S.  462;  16  S.  Ct.  1112, 
41  U  Ed.  224. 


NATIONAL  BANKS. 

See  Banks  and  Banking,  «=s>23a-288b 

NATIONAL  GOVERNMENT. 

See  United   States. 


NATIONAL  GUARD. 


See  Militia. 


NATIONAL  PARKS. 

See  Woods  and  Forests,  ^b»& 


NATIONS. 

See  International  Law. 

NATURAL  GAS. 

See  Customs  Duties,  ^=»41. 

Subject  of  interstate  commerce,  see  GommeroeL 
^    ",  61. 


NATURALIZATION. 

See  Aliens,  ^Es>60-71)i. 

NAVAL  ACADEMY. 

See  Army  and  Kavy,  ^s»16b 
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NAVIGABLE   WATERS. 

Scope-Note, 

[INCLUDES  bodies  and  streams  of  water  capable  of  ordinary  naylgatlon  In  their 
natural  condition  or  as.  improved  under  franchises  granted  for  the  purpose  or  directly  by 
the  government;  organization,  franchises,  and  powers  of  navigation  improvement  com* 
panles;  public  use  of  such  waters  and  their  shores  or  banks,  promotion,  control,  and  reg- 
ulation of  such  use,  and  matters  incident  thei^eto ;  obstructions  of  navigation  and  remedies 
therefor ;  and  rights  and  liabilities  of  proprietors  of  the  shores  or  banks  or  adjoining  lands 
in  respect  of  such  waters  and  of  lands  under  or  surrounded  by  them  and  the  ice  formed 
on  them. 

[For  related  matters  under  other  topiot,  •••  orott-reforenoot  after  analytisJ 

Analysis. 
I.  Rights  of  Public. 

«s>  1.  Navigability  in  general. 

2.  Power  to  control  and  regulate. 

3.  Constitutional  and  statutory  provisions. 
6.  Improvement  of  channels  and  streams. 

6.  In  general. 

7.  Power  to  make  or  authorize. 

8.  Injuries  from  improvements. 

11.  Construction  and  operation  of  works. 

13. Tolls  and  other  charges. 

14.  Harbors. 

15.  Navigation. 

16.  Right  in  general. 

19.  Obstruction  of  navigation  in  general,  and  injuries  therefrom, 

20.  Bridges. 

21.  Booms. 

22.  Piers,  dams,  and  cables. . 

26.  Remedies  for  obstructions. 

27.  Criminal  prosecutions  for  causing  or  mftintaining  obstructions. 
35.  Sewage  and  pollution. 

n.  Lands  Under  Water. 

«=»36.  Ownership  and  control  in  general. 

37.  Grants  to  and  acquisition  by  private  owners  or  municipalities. 

38.  Reclamation  and  improvement. 

III.  Riparian  and  Littoral  Rights. 

♦=»39.  Nature  and  extent  in  general. 

41.  Shores  and  banks. 

42.  Islands  and  sandbars. 

43.  Wharves,  docks,  piers,  and  other  structures. 

44.  Accretion  and  reliction. 

45.  Avulsion. 

46.  Conveyances  and  contracts. 

Cross-References. 

Jurisdiction  of  federal  court!,  see  Courts,  ^s» 

288. 

Navigable  waters  as  subject  to  admiralty  Juris- 
diction, see  Admiralty,  ^=s>4. 

Nonnavigable  waters,  see  Waters  and  Water 
Courses. 

Restraining  towage,  see  Injunction,  ^s>37. 

Territorial  power  as  to  taxation  in  navigable 
waters,   see  Taxation,  ^=s»19. 


Canals. 

Sminent  Domain,  ^3»84,  184. 

Ferries. 

Mots. 

Shipping. 

Wharves. 

As  boundary  between  states,  see  States,  ^s>12. 
CoUision  between  vessels,  see  Collision. 
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X.  BIGHTS   OF  PUBLIO. 

See  Eminent  Domain,  «=»2,  24,  67,  90,  99,  106. 

Appellate  jurisdiction  of  United  States  Supreme 
Court  in  actions  involyins  question  of  nav- 
igability, see  Courts,  ^=9894(15). 

Delegation  of  legislatiye  powers  as  to  altera- 
tion of  bridges  obstructing  nayigation,  see 
Constitutional  Law,  ^=s>62,  80. 

Floatage  of  logs  and  rafts  in  nonnavigable  wa- 
ters, see  Logs  and  Logging,   ^=»11-13. 

Jurisdiction  of  admiralty  for  injuries  from 
bridge,  see  Admiralty,  ^=»22. 

Jurisdiction  of  federal  courts,  see  Courts,  ^s» 
288. 

Regulation  as  regulation  of  commerce,  see  Com- 
merce, ^=9lO(  12, 18,  26,  68. 

.Restraining  criminal  prosecution,  see  Injunc- 
tion, ^=s»105. 

Review  in  federal  supreme  court  of  decision  of 
stpte  court  as  to  right  to  construct  log-booms, 
see  Courts,  ^=»394(15). 

^»1.  NaTiKability  in  seneraL 

8m  S7  Cent.  Dig.  Nav.  Wat.  18  6-16. 

In  order  to  be  a  navigable  stream  ft  is  not 
necessary  that  the  waters  shall  be  deep  enough 
to  admit  the  passage  of  boats  at  all  portions  of 
the  stream.  The  Mississippi,  in  the  region  of 
the  falls  of  St.  Anthony,  Mmn.,  is  to  be  classed 
as  a  navigable  river,  being  navigable  in  its. 
natural  state  both  above  and  below  the  falls  and 
the  adjacent  rapids.— St  Anthony  Falls  Water- 
Power  Co.  V.  Board  of  Water  Com*rs  of  City  of 
St.  Paul,  Minn.,  18  S.  Ct  157,  168  U.  S.  349, 
42  Lu  Ed.  497. 

The  Rio  Grande  river  is  not  a  navigable 
stream  within  the  territoiy  of  New  Mexico. 
Decree  61  P.  674,  9  N.  M.  292,  reversed.— 
United  States  v.  Rio  Grande  Dam  &  Irrigation 
Co.,  19  S.  Ct  770,  174  U.  S.  600,  43  U  Ed. 
1136. 

A  pass  or  crevasse  caused  by  the  overflow 
of  the  Mississippi  river,  making  a  channel  to 
the  Gulf  of  Mexico,  through  which  a  few  fisher- 
men have  occasionally  gone  with  small  vessels 
carrying  oysters  for  planting,  and  through  which 
one  or  two  cargoes  of  willows  and  timber  may 
have  passed,  but  which  has  not  been  used  for 
any  purpose  of  interstate  cogimerce,  and  the 
gulf  end  of  which  has  become  closed,  does  not 
constitute  a  navigable  water  of  the  United 
States  in  such  a  sense  that  a  dam  erected  there- 
in for  the  puri>08e  and  with  the  effect  of  re- 
claiming overflowed  lands  and  rendering  them 
fit  for  cultivation  will  constitute  an  obstruction 
in  navigable  waters,  within  the  prohibition  of 
the  act  of  congress  of  September  19,  1890. 
against  such  obstructions  without  authority  of 
the  secretai7  of  war.  Judgment  92  F.  344,  34 
C.  C.  A.  392,  reversed.— Leovy  v.  United  States, 
20  S.  Ct  797,  177  U.  S.  621,  44  L.  Ed.  914. 

The  mere  capacity  to  pass  in  a  boat  of  any 
size,  however  small,  from  one  stream  or  rivulet 
to  another,  is  not  sufficient  to  constitute  a  nav- 
igable water  of  the  United  States,  which  the 
act  of  congress  of  September  19,  1890,  makes  it 
a  misdemeanor  to  obstruct  unless  the  channel 
is  substantially  useful  to  some  purpose  of  inter- 
state commerce.— Id. 

Congress  did  not  act  arbitrarily  in  determin- 
ing by  Act  March  3, 1909,  {  11,  that  for  purposes 
of  navigation  the  entire  fiow  of  the  rapids  and 
falls  of  the  St.  Marys  river  should  be  devoted 
exclusively  to  that  end. — United  States  v.  Chand- 
ler-Dunbar  Water  Power  Co.,  33  S.  Ct  667, 
229  U.  S.  63,  57  L.  Bd.  1063. 

^92.  Power  to  eontrol  and  resvl*tc^ 
8m  S7  Cent  Dig.  Nav.  Wat  II  2,  6S. 

Act  Cong.  Sept  9, 1850,  admitting  California 
into  the  Union,  and  providing  that  all  the  nav- 
il^able  waters  within  the  state  shall  be  common 
highways  and  forever  free,  as  well  to  the  inhabi- 
tants of  the  state  as  to  the  citizens  of  the  United 


States,  without  kdj  tax,  duty,  or  impost  therefor, 
does  not  deprive  the  state  of  any  of  the  powers 
which  the  original  states  possessed  over  such 
waters  within  their  limits.— Cardwell  y.  Ameri- 
can River  Bridge  Co.,  113  U.  S.  205,  5  S.  Ct  423, 
28  L.  Ed.  959,  affirming  (a  C.)  19  F.  562,  9 
Sawy.  662. 

All  navigable  waters  are  under  the  eontrol 
of  the  United  States  for  the  purpose  of  regulat- 
ing and  improvihg  the  navigation,  and  though 
the  title  to  the  shore  and  submerged  soil  is  in 
the  various  states  and  individual  owners  under 
them,  it  is  subject  to  the  servitude  in  respect  to 
navigation  created  in  favor  of  the  federal  ^v- 
emment  by  the  constitution.— Gibson  v.  United 
Stotes,  17  S.  Ct  578,  166  U.  S.  269,  41  L.  Bd. 
996. 

The  provision  of  the  Minnesota  enabling  act 
(11  Stat.  166)  declaring  the  Mississippi  river  a 
common  highway  for  the  inhabitants  of  the 
state,  and  all  other  citizens  of  the  United  States, 
does  not  impair  the  title  and  Jurisdiction  of  the 
state  over  the  navigable  waters  within  her 
boundaries  any  more  than  righta  of  that  nature 
are  limited  with  regard  to  the  thirteen  original 
states. — St.  Anthony  Falls  Water-Power  Co. 
V.  Board  of  Water  Com'rs  of  CSty  of  St  Paul, 
Minn.,  18  S.  Ct  157,  168  U.  8.  349,  42  L.  Bd. 
497. 

The  roval  charters  granted  by  the  Bngliah 
crown  to  the  founders  of  the  Atlantic  colonies 
conveyed  to  the  grantees  both  the  territoij  de- 
scribed and  the  powers  of  government ;  and,  un- 
der such  charters,  the  dominion  or  propriety 
in  the  navigable  waters,  and  in  the  soil  under 
them,  passed  aa  a  part  of  the  prerogative  rights 
annexed  to  the  political  powers  conferred  on 
the  patentees,  and  in  their  hands  were  intended 
to  be  a  trust  for  the  common  use  and  benefit 
of  the  new  communities,  and  not  as  private 
property  which  could  be  parceled  out  and  sold ; 
and.  on  the  Revolution,  such  rights  became  vest- 
ed in  the  several  states  for  like  purposes,  where 
such  as  were  not  surrendered  by  the  constitution 
to  the  federal  government  remain.— Morris  ▼. 
United  States.  19  S.  Ct  649,  174  U.  S.  196, 
43  L.  Ed.  946. 

Action  of  state  in  fixing  lines  of  ordinary 
high  and  low  water  in  certain  rivers  held  to 
give  riparian  owners  no  rights  which  will  pre- 
vent Congress  from  fixing  harbor  lines  in  ac- 
cordance with  the  high-water  mark  as  changed 
by  the  wearing  away  of  banks  in  the  course  of 
years.— (1912)  Philadelphia  Co.  v.  Stim^ion,  32 
S.  Ct  340,  223  U.  S.  605,  56  L.  Bd.  570.  affirm- 
ing decree  (1909)  Same  ▼•  Dickinson,  33  App. 
D.  C.  338. 

^=»3.  Gonstitntioiial  and  statntosy  pro- 
▼isions. 
See  17  Cent  Dig.  Nav.  Wat  19  t.  10. 

The  authority  of  a  Qtate  to  prohibit  the  erec- 
tion^ without  its  permission,  of  a  structure  in  a 
navigable  river  wholly  within  its  limits,  was  not 
superseded  by  the  provision  of  River  and  Harbor 
Act  March  3,  18^,  c.  425»  I  10,  30  Stat  1121, 
1151  [U.  S.  Comp.  St  1901,  p.  3541],  that  it 
shall  not  be  lawful  to  erect  any  structure  in 
a  navigable  river  except  on  plans  recommended 
by  the  chief  of  engineers  and  authorized  by 
the  Secretary  of  War.— Cummings  v.  City  of 
Chicafo,  23  S.  Ct  472,  188  U.  8.  410,  47  L. 
Ed.  525;  Calumet  Grain  &  Elevator  Co.  v.  City 
of  Chicago,  23  S.  Ct  477,  188  U.  S.  431.  47  U 
Ed.  532. 

^s»5.  ImproTeatemt     of    ekannela     amd 
streams. 

Bee  S7  Cent  Dig.  Nav.  Wat  H  17-M. 

^s»6.  — —  In  K^&eral. 

See  37  Cent  Dig.  Nav.  Wat  H  17,  19,  ».  2S-i4. 

It  was  not  the  intention  of  congress  by  the 

act  of  August  2,  1882  (22  Stat  198),  providing 

t  for  the  improvement  of  the  Potomac  river  ana 
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flats  in  the  vicinity  of  tbe  city  of  Washington, 
nor  by  the  subsequent  act  of  August  5,  1886, 
(24  Stat.  335),  directing  a  suit  in  eauity  to  be 
brought  b;r  the  attorney  general  for  the  purpose 
of  determining  the  Hghts  of  all  parties  claiming 
adversely  to  the  United  States  in  the  lands  or 
waters  affected  bv  said  improvement,  that  those 
who  have  built  wharves  or  warehouses  along  the 
river  and  within  the  limits  of  the  c(»itemplated 
improvements,  under  authority  from  the  city, 
which  it  was  empowered  by  congress  to  grant, 
should  be  treated  as  trespassers,  although  they 
hold  no  rights  in  fee  in  the  lands  or  waters  oc- 
cupied; but  under  the  provisions  of  the  later  act, 
which  require  the  court  to  make  a  final  deter- 
mination of  all  rights  drawn  in  question,  and  in 
a  summary  way  to  proceed  to  ascertain  the  value 
of  any  right,  title,  interest  or  claim  adverse  to 
the  complete  and  paramount  right  of  the  United 
States  found  to  exist,  it  is  the  duty  of  the  court, 
in  such  suit,  to  make  an  equitable  appraisement 
of  the  value  of  rights  arising  out  of  the  building 
of  such  structures,  and  this  requirement  cannot 
be  waived  and  such  part  of  the  controversy 
withheld  from  consideration  by  the  action  of 
counsel  for  the  respective  parties. — Morris  v. 
United  States,  19  S.  Ct.  649,  174  U.  S.  196, 
43  L.  £d.  946. 


«—  Power  to  ntake  or  authorise. 

S66  S7  Cent  Dig.  Nav.  Wat.  |  18. 

The  states  have  full  power  as  to  the  erec- 
tion of  bridges  and  other  works  in  navigable 
streams  wholly  within  their  jurisdiction,  in  the 
absence  of  the  exercise  by  Congress  of  author- 
ity to  the  contrary.— Lake  Shore  &  M.  S.  Ry. 
Co.  V.  State  of  Ohio,  17  S.  Ot.  357,  165  U.  S. 
365,  41  L.  Ed.  747. 

The  city  of  Chicago  was  empowered,  with- 
out the  approval  of  the  Secretary  of  War,  to  re* 
quire  the  lowering  of  a  street  railway  tunnel 
under  the  Chicago  river  to  give  a  clear  depth  of 
21  feet  of  water  above  it.  or,  in  the  alternative, 
to  compel  its  removal,  by  the  declaration  in  Riv- 
er and  Harbor  Act  March  3,  1899,  c.  425,  30 
Stat  1156,  that  all  the  work  of  removing  and 
T^tonstructing  bridges  and  piers  and  lowering 
tunnels,  necessai^  to  permit  a  navigable  channel 
with  the  prescribed  '^project"  depth  of  21  feet 
in  the  Chicago  river,  should  be  done  by  the  city 
withoot  expense  to  the  United  States.  Judg- 
ment 73  N.  EX  393,  214  lU.  9,  affirmed.— West 
Chicago  St  R.  Co.  v.  People  of  State  of  IIU- 
nois  ex  rel.  City  of  Chicago,  26  S.  Ct.  518,  201 
U.  S.  506,  60  li.  Ed,  845. 

^=>8.  — -  Injuries    from    ImproTements* 

See  S7  Cent  Dig.  Nav.  Wat  I  21. 

Building  of  levees  along  Mississippi  river 
under  authority  of  Congress  to  improve  naviga- 
tion gives  no  valid  cause  for  complaint  to  ri- 
parian owners  whose  lands  are  overflowed  by  tbe 
raising  of  the  flood  level  thereby. — Cubbins  ▼. 
Mississippi  Blver  Commission,  36  S.  Ct  671, 
241  U.  S:  351,  60  L.  Ed.  1041. 


11.  «—  Oo^stmotion    and    operatloiii 
of  'vorka. 

On  the  admission  of  Wisconsin  as  a  state, 
it  accepted  a  grant  of  lands  previously  made 
by  congress  to  aid  in  improving  the  navigation 
of  the  Fox  and  Wisconsin  rivers,  and  entered  up- 
on the  making  of  the  improvement;  reserving 
to  the  state,  by  the  act.  any  water  power  which 
should  be  created  by  the  dams  built.  By  sub- 
sequent legislation  the  state  transferred  the 
lands,  improvements,  and  all  its  rights  to  a 
corporation,  which  undertook  to  complete  the 
work.  The  state  assented  to  a  mortgage  of  all 
the  property  and  franchises  of  the  corporation, 
and,  on  a  subsequent  foreclosure  of  the  mort- 
gage, to  the  acquiring  of  such  property  and 
rights  bv  a  new  corporation,  and  in  1872  to 
their  sale  and  transfer  to  the  United  States. 
Through  the  entire  history  of  the  improvement. 


the  incidental  water  powers  created  by  the 
dams  erected  were  recognized  by  the  legislature 
as  a  source  of  revenue  for  the  promotion  of 
the  work,  and  were  specially  enumerated  as  a 
part  of  the  property  transferred  to  the  first 
corporation  and  by  the  subsequent  mortgage. 
The  United  States  purchased  the  improvement 
at  an  appraised  value,  and  in  part  payment  of 
the  price,  by  agreement  permitted  the  grantor 
corporation  to  reserve  from  the  conveyance  all 
personal  property  and  all  water  powers  creat- 
ed by  the  dams,  and  by  the  use  of  the  surplus 
waters  not  needed  for  purposes  of  navigation. 
The  United  States  has  completed  and  maintaina 
the  improvements  at  a  large  expense.  Held, 
that  the  reservation  to  the  state  of  all  the  wa- 
ter power  incidentally  created  in  making  the 
public  improvement  was  lawful,  and  the  sub- 
sequent conveyances  passed  full  title  and  right 
to  the  same,  free  from  the  claims  of  any  otbef 
riparian  owners,  whose  remedy,  if  injured  in 
their  water  rights,  was  by  obtaining,  compen- 
sation therefor  as  was  provided  by  the  stat- 
utes under  which  the  improvements  were  made; 
that  the  sole  power  to  control  or  regulate  the 
use  or  disposition  of  the  surplus  waters  accu- 
mulated by  the  dams  *  built  became  vested  in 
the  United  States  when  it  acquired  and  took 
charge  of  the  improvement;  that  by  virtue  of 
the  contract  by  which  the  United  States  vir- 
tually sold  to  the  canal  company,  which  was  its 
grantor,  the  water  power,  the  latter  became  the 
sole  owner  of  the  same,  subject  only  to  the 
control  and  regulation  of  its  use  by  the  United 
States.— Green  Bay  &  M.  Canal  Co.  v.  Patten 
Paper  Co.,  19  S.  Ct  97,  172  U.  S.  58.  43  L.  Ed. 
364. 

^=^13.  -*—  Tolls  and  otl&er  charKes. 

See  37  Cent.  Dig.  Nav.  Wat  8  30. 

Under  the  ordinance  of  July  13,  1787,  for 
the  government  of  the  territory  of  the  United 
States  northwest  of  the  Ohio  river,  which  de- 
clares that  all  "'navigable  waters  leading  into  the 
Mississippi  shall  be  common  highways,  without 
any  tax,  duty,  or  impost,'*  it  is  no  violation  of 
the  ordinance  for  a  state  to  exact  tolls  for  using 
improvements,  such  as  dams  and  locks,  because 
the  freedom  from  tax  refers  to  the  stream  in  its 
natural  state.  The  ordinance  did  not  contem- 
plate improvements  by  artificial  means ;  and  for 
outlays  caused  by  such  works  the  state  may  ex- 
act a  reasonable  toll.  A  charge  for  services 
rendered  is  in  no  sense  a  tax  or  duty.— Huse  v. 
Glover,  119  U.  S.  543.  7  S.  Ct.  313.  30  L.  Ed. 
487,  affirming  decree  (C.  C.)  15  F.  292,  11  Bias. 
550. 

^=:»14.  Harbors. 

See  37  Cent  Dig.  Nav.  Wat  H  81-41. 

The  mere  establishment  of  general  harbor 
lines  by  a  state  board  of  harbor  line  commission- 
ers, so  as  to  pass  over  lands  (and  wharves  situ- 
ated thereon)  belonging  to  a  railroad  company 
as  part  of  its  right  of  way  under  a  congressional 
grant,  is  not,  of  itself,  an  injury  or  taking  of 
property,  and  cannot^  consistently  with  the  pub- 
lic interests  be  enjoined.— Prosser  v.  Northern 
Pac.  R.  Co.  152  U.  S.  59,  14  S.  Ot  528,  38  L. 
Ed.  352. 

The  extension  of  wharves  beyond  har- 
bor lines  established  by  local  law,  in  nav- 
igable waters  of  the  United  States  wholly  within 
the  limits  of  a  state,  cannot  be  justified  by  the 
relocation  of  such  harbor  lines  by  the  Secretary 
of  War  acting  under  the  authority  of  River  and 
Harbor  Act  Sept.  19,  1890,  c.  860,  $  12  (25 
SUt.  400,  425),  which  forbids  the  construction 
or  extension  ot  any  such  structures  beyond  the 
harbor  lines  established  under  his  direction, 
except  under  such  regulations  as  he  may  pre- 
scrilMs,  since  Congress  has  not,  by  such  act,  in- 
dicated any  purpose  wholly  to  ignore  the  orig- 
inal power  of  the  states  to  regulate  the  use  of 
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navigable  waters  entirely  within  their  respec- 
tive limits.  Judgment.  City  of  Portland  v. 
Montgomery,  62  F.  755,  38  Or.  215,  affirmed. 
—Montgomery  v.  City  of  Portland,  23  S.  Ct 
785,  190  U.  S.  80,  47  U  Ed.  965. 

Act  of  Secretarv  of  War  in  fixing  a  har- 
bor line  in  an  island  m  a  navigable  river  outside 
the  high-water  mark  does  not  prevent  him  from 
subsequently  changing  the  lines  to  coincide  with 
the  actual  liigh-water  line.— (1912)  Philadelphia 
Co.  V.  Stimson,  32  S.  Ct.  340,  223  U.  S.  605, 
66  Lu  Ed.  570,  affirming  decree  (1900)  Same  v. 
Dickinson,  33  App.  D.  C.  338. 

^s»15.  NaTlsation. 

Bee  S7  Cent.  Dig.  Nav.  Wat  »  4S-68. 


^—  Richt  in  Keneral. 

Bee  87  Cent  Dig.  Nav.  Wat  81  43-49.  61-6S. 

The  rights  of  a  street  railway  company  in 
a  tunnel  under  a  navigable  river,  arising  from 
its  owneaship  of  the  fee  of  the  land  on  either 
side  of  the  nver  or  in  its  bed,  are  subject  to  the 
IMuramount  right  of  navigation  over  the  waters 
of  such  river.  Judgment  73  N.  E.  393,  214  111. 
9,  affirmed.— West  Chicazo  St.  R.  Co,  v.  People 
of  State  of  Illinois  ex  rel.  City  of  Chicago,  26 
a  Ct  518,  201  U.  S.  506.  50  L.  Ed.  845. 


^=»19.  Obstn&otioii     of     aaTlsatioa     in 
gemertdf  makd  lajwies  therefrom* 

Bee  17  Cent  Dig.  Nav.  Wat  S8  50-63,  67-72. 

The  federal  government  is  not  estopped  to 
rely  upon  the  five-year  limitation  prescribed  by 
Act  March  3,  1891.  c.  561.  26  Stat  1095-1102 
(U.  S.  Comp.  St.  1901,  p.  1571),  for  constructing 
an  irrigation  canal  or  reservoir,  by  obtaining  an 
injunction  interfering  with  such  construction, 
where  between  the  dissolution  of  the  preliminary 
injunction  and  the  granting  of  the  perpetual  in- 
junction more  than  five  years  elapsed,  during 
which  the  construction  was  not  impeded  or  hin- 
dered. Decree.  United  States  v.  Rio  Grande  Dam 
&  Irrigation  Co.  (190Q)  85  P.  393.  13  N.  M. 
386,  affirmed.— Rio  Grande  Dam  &  Irrigation 
Co.  V.  United  States,  80  S.  Ct.  97,  215  U.  S. 
266.  64  L.  Ed.  190. 

^»80.  Bridges. 

See  37  Cent  Dig.  Nav.  Wat  H  7S-M. 

Where  an  act  of  congress  authorizing  the 
construction  of  a  bridge  over  navigable  waters 
(Act  March  3,  1869;  15  Stat  386,  c  139)  pro- 
vides Uiat  the  plans  therefor  shall  be  submitted 
to  the  secretary  of  war,  and  until  he  notifies  the 
company  in  writing  of  his  approval  the  bridge 
shall  not  be  built  or  commenced,  a  notice  to  the 
company  by  the  chief  of  engineers,  pursuant 
to  instructions  of  the  secretary  of  war,  is  a 
sufficient  compliance  with  the  statute,  and  will 
authorize  the  building  of  the  bridge.— Miller  v. 
City  of  New  York,  109  U.  S.  385,  3  S.  Ct.  228, 
27  L.  Ed.  971,  affirming  (0.  C.)  10  F.  513,  18 
Blatchl  212. 

The  bridge  across  East  River,  between  New 
York  and  Brooklyn,  is  authorized  by  Act  N.  Y. 
April  16,  1867  (Laws  1867,  c.  399),  Act  N.  Y. 
Feb.  20,  1869,  and  Act  Cong.  March  3,  1869 
(15  Stat.  336,  c.  139),  and  cannot  be  declared  to 
be  a  public  nuisance,  even  though  it  may  in- 
juriously affect  the  business  of  a  warehouseman 
on  the  banks  of  the  river  above  the  bridge.~Id. 

Act  Miss.  Feb.  7,  1867  (Laws  1867,  p.  332), 
authorizing  defendant  to  build  its  railroad  over 
the  waters  of  the  state,  contained  a  reauirement 
that,  **in  the  central  portion  of  the  channel  of 
Pearl  river"  and  certain  other  waters,  defendant 
should  maintain  a  drawbridge,  giving  a  space 
at  least  60  feet  wide  for  the  passage  of  ves- 
sels, "provided,  however,  that  in  case  the  com- 
pany shall  locate  the  line  of  their  road  across 
the  channel  of  the  Rigolet,  at  a  point  south  of 
or  below  the  principal  entrance  of  Pearl  river 
into  the  Rigolet,  then  the  said  company  shall 
not  be  required  to  construct  a  drawbridge  acrosn 
any  bayou  leading  into  Pearl  river,  or  across  any 


small  pass  or  mouth  of  said  river."  Act  Cong. 
March  2,  1868  (15  Stat  38),  /authorized  defend- 
ant to  construct  its  road  over  the  navigable 
waters  of  the  United  States,  and  required  it  to 
maintain  drawbridges  of  specified  width  over  tlie 
Pascagoula  and  Rigolet  rivers,  and  the  bays  of 
St.  Louis  and  Bilozi.  HMf  that  the  fact  tibat 
defendant  built  its  road  "south  of  or  below  th« 
entrance  of  the  Pearl  river"  into  the  Rigolet, 
did  not  excuse  defendant  from  constructing  a 
drawbridge  over  the  main  branch  of  the  Pearl 
river,  where  it  crossed  the  same. — New  Orleans, 
M.  &  T.  R.  Co.  V.  State  of  Mississippi,  112  U. 
S.  12,  5  S.  Ct  19,  28  L.  Ed.  619. 

Act  Cong.  Feb.  20,  1811,  enabling  the  peo- 
ple of  the  territory  of  Orleans  to  form  a  state, 
declared  that  the  Mississippi  and  its  navigable 
tributaries  be  common  highways,  foirever  free. 
Held  not  to  prohibit  a  state  from  authorisini; 
a  railroad  to  construct  a  drawbridge  over  such 
a  tributary,  since  the  use  of  the  stream  was  not 
thereby  given  to  private  parties  to  the  exclu- 
sion of  the  public— Hamilton  ▼.  Yicksburg,  S. 
&  P.  R.  Co.,  119  U.  S.  280,  7  S.  Ct  206^  90 
L.  Ed.  398. 

A  railroad  empowered  by  itfi  charter  to 
bridge  the  navigable  streams  on  its  lines,  in  the 
course  of  repairing  a  drawbridge,  which  had 
become  unsafe,  constructed,  in  order  to  prevent 
the  stoppage  of  its  trains,  a  temporary  bridi^ 
adjoining  the  old  one,  making  unusual  efforts 
to  expedite  the  work.  Plaintiff's  steamer  could 
have  carried  freight  above  the  bridge  unusually 
early  in  the  season  but  for  the  temporary  bridge 
and  the  supports  used  in  the  erection  of  the 
new  bridge,  and  for  the  loss  occasioned  by  the 
obstruction  he  sues.  Held,  that  the  temporary 
obstruction  was  not  a  ground  for  recovery, 
since  wherever  the  exercise  of  a  right  con- 
ferred by  law  for  the  benefit  of  the  public  is 
attended  with  temporary  inconvenience  to  pri- 
vate parties,  in  common  with  the  public  in  gen- 
eral, they  are  not  entitled  to  damages  therefor. 
-Id. 

By  expending  money  in  improving  the  Wil- 
lamette river  in  Or^on,  and  making  Portland 
a  port  of  entry,  congress  did  not  assume  police 
power  over  that  stream  so  as  to  deprive  the 
state  of  the  power  to  authorize  the  erection  of  a 
bridge  over  that  river  without  the  consent  of 
congress.— Willamette  Iron  Bridge  Co.  v.  Hatch, 
125  U.  S.  1,  8  S.  Ct.  811,  31L.  Ed.  620,  re- 
versing decree  (C.  C.)  Wallamet  Iron  Bridge 
Co.  V.  Same,  19  F.  347,  9  Sawy.  643. 

Act  Cong.  July  25,  1866,  authorizing  tho 
construction  of  bridges  across  the  Mississippi 
and  Missouri  rivers,  provides*  that,  *if  any 
bridge  built  under  this  act  shall  be  constructed 
as  a  pivot  drawbridge  with  the  draw  over  the 
main  channel  of  the  river,  it  shall  have  spans 
of  not  less  than  160  feet  in  length  in  the  clear 
on  each  side  of  the  center  or  pivot  pier,  and  the 
piers  of  said  bridge  shall  be  parallel  with  the 
current  of  the  river."  Held  to  require  a  passage- 
way for  vessels  between  such  piers  of  not  less 
than  160  feet  wide,  measured  by  a  line  running 
directly  across  the  channel  and  at  right  angles 
with  the  piers  of  the  bridge,  and  that,  if  a 
bridge  be  built  diagonally  across  the  river,  a 
measurement  along  the  line  of  the  bridge  is  not 
the  proper  measurement— Hannibal  &  St.  J.  R. 
Co.  V.  Missouri  Biver  Packet  Co.,  125  U.  S. 
2m,  8  S.  Ct  874,  31  L.  Ed.  731. 

A  bill  for  injunction  by  a  railroad  company 
which  has  lawfully  erected '  a  bridge  across  a 
navigable  river,  with  a  draw  of  ample  width, 
against  a  navigation  company,  for  towing  barg- 
es through  in  such  a  negligent  manner  as  to 
endanger  the  bridge,  does  not  ask  relief  in  the 
nature  of  a  regulation  of  commerce,  such  as 
can  only  be  prescribed  by  congress.— Texas  &  P. 
Ry.  C'O.  V.  Interstate  Transp.  Co.,  155  U.  S. 
585,  15  S.  Ct.  228,  39  L.  Ed.  271,  modifying  de- 
cree (C.  O.)  45  F.  5. 
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The  delegation  to  the  secretary  of  war  by 
Act  Sept.  12,  1890  (26  Stat.  453.  H  4,  5,  7),  of 
authority  to  direct  changes  in  existing  bridges 
over  any  navigable  waters  of  the  Unit^  States, 
or  of  bridges  to  be  erected  under  legislative  au- 
thority of  any  state,  for  the  purpose  of  preveut- 
ing  obstructions  to  navigation,  showed  no  in- 
tention by  Congress  to  exercise  exclusive  con- 
trol over  navigable  waters  entirely  within  the 
jurisdiction  of  a  state;  and  consequently  this 
act  did  not  deprive  the  states  of  power  to  com- 
pel the  removal  or  alteration  of  bridges  erected 
over  such  waters  without  authority.— Lake 
Shore  &  M.  S.  Ry.  Co.  v.  State  of  Ohio,  17  S. 
Ot.  357,  165  U.  S.  365,  41  L.  Ed.  747. 

The  failure  of  municipal  officers  to  suggest 
any  want  of  public  moneys  in  their  hands  for 
the  alteration  of  a  bridge,  or  any  want  of  power 
to  obtain  the  fiinds^  until  after  the  secretary  of 
war  has  made  an  order  for  such  alteration,  does 
not  preclude  them  from  setting  up  those  facts  in 
defense  of  their  criminal  liability  under  the  riv- 
er and  harbor  act  of  August  11»  1888,  as  amend- 
ed by  the  act  of  congress  of  September  19, 1890. 
Judgment,  United  States  v.  Rider  (D.  C^  50 
F.  406.  reversed.— Rider  v.  United  States,  20  S. 
Ct.  838.  178  U.  S.  251,  44  L.  Ed.  1057. 

Failure  to  comply  with  an  order  of  the  sec- 
retary of  war  directing  an  alteration  in  a  bridge 
to  facilitate  navigation  will  not  subject  munici- 
pal officers  to  criminal  prosecution  under  the 
river  and  harbor  act  of  August  11,  1888,  as 
amended  by  the  act  of  congress  of  September  19, 
1890,  where  such  officers  have  not  in  their  hands 
the  f^ds  to  do  the  work,  and  under  the  laws  of 
the  state  cannot  obtain  them  within  the  time 
fixed  by  the  secretary's  order  for  the  completion 
of  the  work.— Id. 

The  Secretary  of  War  is  not  invested  with 
aifoitraiy  power  in  the  premises  by  the  provision 
of  River  and  Harbor  Act,  March  3,  1899,  c. 
425,  f  18.  30  Stat.  1153  (U.  S.  Comp.  St.  1901, 

S.  3545),  empowering  him,  when  satisfied  that  a 
ridge  over  an  interstate  waterway  ds  an  unrea- 
sonable obstruction  to  navigation,  to  require 
such  changes  or  alterations  as  will  render  navi- 
gation reasonably  free,  easy,  and  unobstructed, 
since  he  is  bound,  before  making  any  decision  or 
taking  final  action,  to  notify  the  parties  inter- 
ested of  any  proposed  investigation  by  him  to 
give  them  an  opportunity  to  be  heard,  and  to  al- 
low reasonable  time  to  make  such  alterations  as 
he  finds  to  be  necessary  to  free  navigation. 
Judgment,  United  States  v.  Monongahela  Bridge 
Co.  (D.  O.- 1908)  160  F.  712.  affirmed.— Presi- 
dent. etCf  of  Monongahela  Bridge  Co.  v.  United 
States.  30  S.  Ct.  356,  216  U.  S.  177,  54  L. 
Ed.  435. 

The  mere  silence  of  Congress  and  Its  fail- 
ure directly  to  interfere  and  prevent  the  original 
construction  of  a  bridge  erected  under  the  sanc- 
tion of  a  state,  over  an  interstate  waterway,  im- 
poses no  constitutional  obligation  upon  the  Unit- 
ed States  to  makew compensation  for  subsequent 
changes  or  alterations  which  the  public  good,  in 
its  judgment,  requires.— Id. 

A  bridge  company  convicted  for  failuie  to 
make  the  alterations  in  a  bridge  over  an  inter- 
state waterway  which  the  Secretaiy  of  War, 
acting  under  the  authority  of  Act  March  3, 
1899,  c.  425,  I  18.  30  Stat.  1153  (U.  S.  Comp. 
St.  1901,  p.  3545),  requires,  was  afforded  the 
reasonable  opportunity  to  be  heard,  contemplat- 
ed by  that  law.  upon  the  question  whether  the 
bridge  was.  in  fact,  an  unreasonable  obstruction 
to  navigation,  where  the  company  had  full  no- 
tice of  &e  action  of  the  officer  of  engineers,  who, 
under  the  order  of  the  Secretary,  made  a  tenta- 
tive examination  of  the  facts,  and  appeared  at 
the  regular  final  hearing  before  that  officer,  with 
liberty  to  contest  the  facts,  and  introduce  any 
evidence  pertinent  to  the  case,  and  the  decision 
of  the  Secretary  of  War  was  based  on  the  En- 
gineer officer's  report  of  all  the  facts  adduced 


before  him,  and  whdch  constituted  the  basis  of 
his  conclusion  that  the  bridge  was  an  unreason- 
able obstruction  to  navigation.— Id. 

A  bridge  over  the  Mississippi  river,  con- 
structed under  the  authority  of  Sp.  Act  Cong. 
July  25,  1866,  c.  246,  14  Stat.  244,  which  ex- 
pressly reserves  the  right  of  alteration  or 
amendment  so  as  to  prevent  or  remove  all  ma- 
terial obstructions,  to  navigation  by  the  con- 
struction of  bridges,  (s  subject  to  the  provisions 
of  the  river  and  harbor  act  (Act  March  3,  1899, 
c.  425,  §  18,  30  SUt.  1153),  empowering  the 
Secretary  of  War,  when  satisfied,  after  a  hear- 
ing of  the  parties  interested,  that  a  bridge  over 
a  navigable  waterway  of  the  United  States  is 
an  unreasonable  obstruction  to  navigation,  to 
require  such  changes  or  alterations  as  will  ren- 
der navigation  reasonably  free,  easy,  and  unob- 
structed.—Hannibal  Bridge  Co.  v.  United  States, 
31  S.  Ct  603,  221  U.  S.  194,  55  L.  Ed.  699. 

^s»21.  Booms* 

See  87  Cent.  Dig.  Nav.  Wat  8§  m-m.  130.  181. 

The  extension  of  a  sheer  boom  across  the 
navigable  channel  of  the  Mississippi  and  near 
the  Wisconsin  shore,  unde^  authority  of  the 
state  of  Minnesota,  cannot  be  complained  of  as 
an  obstruction  of  navigation,  by  one  who  has 
chosen  to  avail  himself  of  its  advantages,,  in  or- 
der to  escape  a  lien  for  surveying  and  scaling 
under  the  state  law,  after  the  logs  are  within 
the  limits  of  the  state  of  Minnesota,  when  nei- 
ther tl]£_  state  of  Wisconsin  nor  the  United 
States  makes  any  complaint.— Lindsay  &  Phelps 
Co.  V.  Mullen,  20  S.  Ct  325»  176  U.  S.  126,  44 
L.  Ed.  400. 

A  log  boom  constructed  in  a  manner  con- 
formable to  a  state  statute  at  a  time  when  con- 
gress had  not  assumed  jurisdiction  over  the 
waters  in  question  is  "affirmatively  authorized 
by  law,'*  within  .the  meaning  of  River  and  Har- 
bor Act  1890,  8  10  (26  Stat  426),  which  pro- 
hibited any  obstruction,  "not  affirmatively  au- 
thorized by  law,  to  the  navigable  capacity  of 
any  waters  in  respect  to  which  the  United 
States  has  jurisdiction."  Decree  81  F.  658,  26 
C.  C.  A.  547,  reversed.—United  States  v.  Bel- 
lingham  Bay  Boom  Co.,  20  S.  Ct  343,  176  U.  S. 
211,  44  L.  Ed.  437. 

A  log  boom  which  completely  blocks  up  the 
channel  of  a  navigable  river,  leaving  no  space 
for  the  free  passage  of  boats  and  vessels,  al- 
though it  has  what  is  termed  a  "trip,''  which 
may  be  opened  for  the  passage  of  vessels,  is 
not  authorized  by  1  Hill's  Ann.  St  Wash,  i 
1592,  which  provides  that  a  boom  shall  be  so 
constructed  as  to  allow  the  free  passage  be- 
tween it  and  the  opposite  shore  for  all  vessels 
or  for  ordinary  purposes  of  navigation;  and  such 
boom  is  therefore  not  exempt  from  the  prohibi- 
don  of  River  and  Harbor  Act  1890,  {  10,  pro- 
hibiting obstructions  to  navigation  if  not  af- 
firmatively authorized  by  law.— Id. 

^=»22.   Piers,  danis,  and  cables. 

See  87  Cent.  Dig.  Nav.  Wat  91  100-103,  106,  106, 
108-120,  132,  260. 

The  lando¥^er  who  has  waived  his  right  to 
damages  by  failure  to  take  advantage'  of  the 
act  of  1875  a8  Stat.  506),  providing  for  com- 
pensating riparian  owners  for  all  damages  caus- 
ed by  the  erection  of  dams  or  other  improve- 
ments on  a  certain  river,  and  has  acquiesced  for 
25, years  in  the  construction  of  a  dam  and  em- 
bankment will  be  enjoined  from  cutting  the  em- 
bankment in  order  to  use  a  portion  of  the  sui^ 
plus  water  power  for  his  private,  benefit — Kau- 
kauna  Water-Power  Co.  v.  Green  Bay  &  M. 
Canal  Co.,  142  U.  S.  254,  12  S.  Ct.  173,  35  L. 
Ed.  1004,  affirming  decree  Green  Bay  ft  M. 
Canal  Co.  v.  Kaukauna  Water-Power  Co.,  70 
Wis.  635,  35  N.  W..529,  36  N.  W.  828. 

In  respect  to  the  lots  lying  north  of  Ran- 
dolph street  in  Chicago,  and  tiie  lots  in  firont 
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of  Michigan  avenue,  all  bordering  on  the  lake, 
and  to  which  defendant  railroad  company  ac- 
quired the  fee  by  purchase,  it  was  vested  with 
riparian  rights,  and  thereby  became  entitled  to 
construct  piers,  not  extending  beyond  the  point 
of  navigability.— Illinois  Cent.  R.  Co.  v.  State 
of  Illinois,  146  U.  S.  387,  13  S.  Ct.  110,  36 
L.  Ed.  1018,  affirming  decree  (O.  C.)  Illinoia  T. 
Illinois  Cent.  R.  Co.,  33  F.  730. 

Defendants  contracted  to  build  the  piers  for 
a  railroad  bridge  across  a  river,  and  to  furnish 
materials  therefor,  but  before  the  piers  were 
completed  they  were  submerged  by  high  water, 
so  as  to  be  a  dangerous  obstruction  to  naviga- 
tion, and  defendants  placed  buoys  to  indicate 
their  position.  The  buoys  were  washed  away 
and  replaced  once.  One  of  them  was  again 
washed  away,  and,  after  a  reasonable  time  for 
its  replacement  had  elapsed  and  defendants  had 
failed  to  replace  it,  a  barge  in  tow  of  plaintiff's 
steamer  struck  the  submerged  pier,  whose  posi- 
tion it  should  have  indicated,  and  was  destroy- 
ed. Heldf  that  defendants  were  guilty  of  negli- 
gence.—Casement  V.  Brown,  148  U.  S.  615,  13 
§.  Ct  672,  37  li.  Bd.  582. 

A  finding  that  a  stream  is  navigable  up  to 
the  junction  with  it  of  another  stream,  but  that 
the  portion  above  the  junction,  on  which  it  was 
proposed  to  build  a  dam,  is  not  navigable,  has 
no  channel,  and  is  "nothing  but  a  high-water 
outlet,  going  dry  every  summer  at  many  places, 
choked  with  rafts,  and  filled  with  sand,  reefs, 
etc.,"  is,  in  effect,  a  finding  that  the  navigability 
of  the  stream  below  the  junction  is  not  influenc- 
ed by  the  flow  of  water  from  that  portion  above, 
and  hence  that  such  navigability  would  not  be 
injured  by  the  erection  of  the  dam. — Egan  v. 
Hart,  17  S.  Ct.  300,  166  U.  S.  188,  41  U  Ed. 
680. 

Act  XT.  S.  Sept  19,  1890  (26  Stat.  454)  S 
10.  prohibiting  "the  erection  of  any  obstruction, 
not  affirmatively  authorized  by  law,  to  the  navi- 
gable capacity  of  any  waters,  in  respect  of 
which  the  United  States  has  jurisdiction,"  pro- 
hibits the  construction  of  a  dam  in  a  river,  at  a 
point  where  it  is  not  navigable,  which  so  re- 
tards the  flow  of  water  as  to  affect  the  naviga- 
bility of  the  river  at  a  point  where  the  river 
was  navigable  before.  Decree  51  P.  674,  9  N. 
M.  292,  reversed.— United  States  v.  Rio  Grande 
Dam  &  Irrigation  Co.,  19  S.  Ct  770,  174  0.  S. 
690,  43  L.  Ed.  1136. 

Since  the  duty  of  the  United  States  to  its 
own  citizens,  to  preserve  the  navigability  of  the 
Rio  Grande  river,  is  as  great  as  any  arising  out 
of  a  treaty  with  Mexico,  the  court,  on  a  bill  by 
the  United  States  to  enjoin  the  erection  of  a 
dam  in  such  river,  will  not  consider  the  question 
whether  the  erection  of  such  dam  would  be  a 
violation  of  the  treaty. — Id. 

Piers,  docks,  and  wharves  erected  in  Lake 
Michigan  by  a  railroad  company  by  virtue  of 
its  riparian  proprietorship  cannot  be  said  to 
extend  into  the  lake  beyond  the  point  of  prac- 
tical navigability,  having  reference  to  the  man- 
ner in  which  commerce  in  vessels  is  conducted 
on  that  lake,  where  such  structures  extend  no 
further  into  the  lake  than  is  necessary  to  ac- 
commodate a  great  number  of  vessels  of  mod- 
erate capacity,  and  the  average  depth  of  wa- 
ter at  the  outer  line  of  the  structures  is  insuffi- 
cient for  the  accommodation  of  a  vast  amount 
of  commerce  carried  on  in  vessels  on  the  lakev 
Decree  91  F.  955,  34  C.  O.  A.  138,  affirmed.— 
People  of  State  of  Illinois  v.  Illinois  Cent.  R. 
Co.,  22  S.  Ct.  300,  184  U.  S.  77,  46  L.  Ed.  440. 

The  provision  of  a  state  Constitution  that 
all  navigable  waters  shall  forever  remain  pub- 
lic highways  does  not  i)revent  the  legislature, 
in  the  exercise  of  its  police  power  to  subserve 
the  drainage  of  lowlands,  from  authorizing  the 
construction  of  a  dam  across  a  navigable 
stream.  Judgment  (C.  C.)  Manigault  v.  S.  M. 
Ward  &  Co.,  123  F.  707,  affirmed.— Manigault  ▼. 


Springs,  26  S.  Ct  127,  199  U.  S.  473,  50  L.  Bd: 
274. 

^=»26.  Remedies  for  obstmetiono. 

See  37  Cent.  Dig.  Nav.  Wat.  »  133-166. 

Act  Cong.  Feb.  14,  1859  (11  Stat.  383),  ad- 
mitting the  state  of  Oregon  into  the  Union,  pro- 
vides "that  all  the  navigable  waters  of  said 
state  shall  be  common  highways,  and  forever 
free,  as  well  to  the  inhabitants  of  said  state  as 
to  all  other  citizens  of  the  United  States,  with- 
out any  tax,  duty,  impost,  or  toll  therefor." 
Held,  that  the  act  did  not  prohibit  obstructions 
to  the  navigation  of  such  waters,  and  that,  con- 
gress not  having  by  subsequent  legislation  as- 
sumed police  power  over  the  Willamette  river, 
a  bill  to  enjoin  the  erection  of  a  bridge  over 
that  river,  authorized  by  the  state  legislature, 
on  the  ground  that  the  bridge  impeded  naviga- 
tion, and  that  the  act  was  passed  without  the 
consent  of  congress,  did  not  present  a  case  aris- 
ing under  the  constitution  or  laws  of  the  Unit- 
ed States,  so  as  to  give  the  circuit  court  juris- 
diction.—Willamette  Iron  Bridge  Co.  v.  Hatch, 
125  U.  S.  1,  8  S.  Ct  811,  31  L.  Bd.  629,  revers- 
ing  decree  (C.  C.)  Wallamet  Iron  Bridge  Co.  v. 
Same,  19  F.  347,  9  Sawy.  643. 

In  an  action  ap^ainst  persons  building  a  rail- 
road bridge  for  injuries  to  plaintiflTs  steamboat, 
due  to  defendants  failure  to  indicate  the  posi- 
tion of  unfinished  piers  which  were  covered 
by  high  water,  it  appeared  that  the  water  was 
not  so  high  as  to  make  navigation  dangerous, 
and  that  the  steamboat  at  the  time  of  the  acci- 
dent was  under  perfect  control,  and  had  a  suffi- 
ciency of  competent  lookouts,  and  the  course  she 
pursued  .was  the  customary  and  proper  one. 
On  the  other  hand,  her  pilots  had  passed  the 
locality  frequently  before,  and  had  opportunity 
to  become  familiar  with  the  positions  of  the 
piers.  There  was  no  break  in  the  water  to  in- 
dicate that  the  submerged  pier  was  near  the 
surface,  and  another  boat  had  shortly  before 
taken  the  same  course  in  safety.  Heldj  that  the 
pilots  were  not  guilty  of  contributory  negli- 
gence, since  the  absence  of  the  buoy  which,  until 
it  was  washed  away,  indicated  the  position  of 
the  pier,  might  warrant  the  inference  that  the 
pier— whose  exact  position  they  were  not  bound 
to  know — ^was  submerged  to  such  an  extent  as 
to  be  no  longer  dangerous. — Casement  v.  Brown, 
148  U.  8.  615,  13  S.  Ct.  672,  37  L.  Ed.  582. 

Whether  the  appropriation  of  the  upper  wa- 
ters of  a  navigable  stream  should  be  enjoined  on 
application  of  the  attorney  general,  as  author- 
ized by  26  Stat.  U.  S.  454,  §  10,  is  a  question  of 
fact,  dependent  on  whether  such  appropriation 
interferes  with  the  navigability  of  the  stream. 
Decree  51  P.  674,  9  N.  M.  292,  reversed.— 
United  States  v.  Rio  Grande  Dam  &  Irrigation 
Co.,  19  S.  Ct  770.  174  U.  S.  690,  43  L.  Bd. 
1136. 

^s»87*  Criminal  proseeutions  for  oansinc 

or  mAintaiains  obstmotions. 

See  37  Cent.  Dig.  Nav.  Wat  89  167-171 ;    S7  Cent 
Dig.  Neglig.  t  eo. 

The  failure  of  an  order  by  a  police  jury 
for  the  construction  of  a  dam,  to  say  anything 
about  the  subject  of  health,  does  not  preclude 
the  defense  against  an  indictment  for  obstruc- 
ing  a  navigable  stream,  that  it  was  done  in  or- 
der to  promote  the  health  of  the  community. 
Judgment  92  F.  344,  34  C.  C.  A.  392,  reversed.— 
Leovy  v.  United  States,  20  S.  Ot  797,  177  U. 
S.  621,  44  L.  Ed.  914. 

A  notice  to  a  bridge  company  to  make 
certain  alterations  in  a  bridge  over  an  inter- 
state waterway,  conformably  to  Act  March  3, 
1899,  c.  425,  i  18,  30  Stat  1153,  enacted  to 
secure  navigation  against  unreasonable  ob- 
structions, is  not  insufficient  as  ^e  basis  of  a 
criminal  prosecution  in  case  of  noncompliance 
because  it  bears  the  signature  of  the  Assist- 
^  ant  Secretary  of  War,  instead  of  the  Secretary 
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himself,  who  is  the  official  named  in  the  stat- 
ute as  the  one  to  8;ive  such  notice,  where  the 
communication  shows  upon  its  face  that  it  was 
from  the  War  Department,  and  from  the  Secre- 
tary of  War,  and  that  the  latter,  without  abro- 
gating his  authority  under  the  statute*  only 
used  the  hand  of  the  Assistant  Secretary  in 
order  to  give  the  owners  of  the  bridge  notice 
of  what  was  required  of  them.— Hannibal 
Bridge  Co.  v.  United  States,  31  S.  Gt.  603,  221 
U.  S.  194.  56  L.  Ed.  699. 

<|=»35.   Sewase  and  pollution. 

The  threatened  daily  transportation  by  the 
sanitary  district  of  Chicago,  by  artificial  means 
and  through  an  unnatural  channel,  of  large 
quantities  of  sewage  and  of  accumulated  de- 
posits which  will  poison  the  water  supply  of 
inhabitants  of  the  state  of  Missouri,  and  inju* 
riously  affect  that  portion  of  the  bed  or  soil 
ot  the  Mississippi  river  which  lies  within  its 
territory,  entitles  that  state  to  maintain  a  suit 
for  equitable  relief,  in  advance  of  any  actual 
injury  sustained  thereby.— State  of  Missouri  v. 
State  of  lUinois,  21  S.  Ct  331,  180  U.  S.  20S, 
45  li.  Ed.  497. 

The  discharge  into  the  Mississippi  river, 
through  an  artiUcial  drainage  canal,  of  the 
sewage  of  Chicago,  mixed  with  a  larg^e  volume 
of  pure  water  from  Lake  Michigan,  will  not  be 
enjoined  by  the  federal  Supreme  Court  on  com- 
plaint by  the  state  of  Missouri  that  the  result 
of  such  action  is  to  poison  the  water  supply 
of  its  inhabitants,  where  the  evidence,  though 
disclosing  an  increase  in  the  deaths  from  ty- 
phoid fever  in  St.  Louis,  leaves  it  doubtful 
whether  the  typhoid  bacillus  can  and  does  sur- 
vive the  journey  and  reach  the  intalie  of  St. 
Louis  in  the  Mississippi,  and  shows  other  pos- 
sible sources  of  infection  in  the  discharge  of 
sewage  above  the  St.  Louis  intalie  from  other 
towns  and  cities,  some  of  which  are  situated 
in  Missouri.— State  of  Missouri  v.  State  of 
IlUnois,  26  S.  Ct.  268,  200  U.  S.  496,  50  L.  Ed. 
572. 

n.  XJUIDS   Uin>EB  WATER. 

Acquisition  by  prescription,  see  Adverse  Posses- 
sion, ^=»60. 

Decisions  of  state  court  as  to  ownership  of  bed 
of  river  as  controlling  in  federal  court,  see 
Courts  ^s>365. 

Jurisdiction  of  federal  courts,  see  Courts,  ^» 
288. 

Jurisdiction  of  state  courts,  see  Courts,  ^=^89. 

<|=»36.   Ownersliip    and    oontrol   in   gen- 
eral. 

See  n  Cent.  Dig.  Nav.  Wat  18  180-200;  8  Cent. 
Dig.  Bound.  8S  85.  108-112.  116-117.  121.  122;  41  Cent 
Dig.  Pub.  Lands.  89  36.  86. 

Act  Cong.  June  12, 1866,  relinquishing  to  the 
dty  of  St.  Louis  all  rights  of  the  United  States 
*'in  and  to  all  wharves"  and  thoroughfares  with- 
in the  corporate  limits^  does  not  authorize  the 
city  to  impair  the  rights  of  other  riparian 
owners  on  the  Mississippi  river  by  extending 
streets  into  the  river.— City  of  St.  Louis  v.  My- 
ers, 113  U.  S.  566,  5  S.  Ct.  640,  28  L.  Ed.  1J31. 

Where  a  navigable  stream  forming  a  bounda- 
ry is  above  the  influence  of  the  tide,  a  riparian 
owner's  land  will  extend  to  low  or  high  water 
marlc.  or  to  the  center  of  the  stream,  according 
to  the  law  of  the  state  in  which  the  land  is 
situated.— Packer  v.  Bird,  137  U.  S.  661,  11 
S.  Ct.  210,  34  L.  Ed.  819.  affirming  judgment 
71  Cal.  134^  11  P.  873;  City  of  St  Louis  v. 
RutB,  138  U.  S.  226.  11  S.  Ct  337.  34  L.  Ed. 
941. 

Under  the  acts  of  congress  of  April  18,  1818 

fStat  429,  i  2),  and  March  6,  1820  (Id.  545, 
2),  providing,  respectively,  for  the  organization 
ana  admission  of  Illinois  and  Missouri  as  states 
of  the  Union,  and  declaring  that  the  western 


boundary  of  Illinois  and  the  eastern  boundary 
of  Missouri  shall  be  the  ''middle  of  the  main 
channel  of  the  Mississippi  river,"  the  question 
whether  a  riparian  owner  holds  the  fee  to  the 
middle  thread  of  the  stream  or  the  river's  banlc 
is  governed  by  the  law  of  the  states. — City  of 
St.  Louis  V.  Rutz,  138  U.  S.  226,  11  S.  Ct.  337, 
34  L.  Ed.  941,  affirming  judgment  (C.  C.)  Rutz 
V.  Seeger,  35  F.  188. 

The  boundaries  of  lands  located  on  navigable 
waters  are  under  state  control,  subject  to  the 
regulations  of  congress  concerning  commerce  and 
navigation. — Hardin  v.  Jordan,  140  U.  S.  371, 
11  S.  Ct.  806,  838,  36  L.  Ed.  42S,  reversing 
judgment  (C.  C.)  16  F.  823. 

The  question  of  the  water  boundary  of  a 
riparian  owner  is  one  to  be  determined  under 
the  law  of  the  state  where  Uie  land  is  situated. 
—Id. 

Whether  the  title  of  a  proprietor  of  land 
on  the  margin  of  a  navigable  river  extends  to 
high-water  mark,  low-water  mark,  or  the  mid- 
dle of  the  stream,  is  to  be  determined  by  the 
laws  of  the  state  in  which  the  land  is  situated.— 
Kaukauna  Water  Power  Co.  v.  Green  Bay  & 
M.  Canal  Co.,  142  U.  S.  254,  12  S.  Ct.  173,  35 
L.  Ed.  1004,  affirming  decree  Green  Bay  &  M. 
Canal  Co.  v.  Kaukauna  Water-Power  Co.,  70 
Wis.  635,  35  N.  W.  529,  36  N.  W.  828. 

The  common-law  doctrine  as  to  the  dominion, 
sovereignty,  and  ownership  of  lands  under  tide 
waters  on  the  borders  of  the  sea  applies  equally 
to  the  lands  beneath  the  navigable  waters  of 
the  Great  Lakes;  and  in  this  country  such  do- 
minion, sovereignty,  and  ownership  belongs  to  the 
states,  respectively,  within  whose  borders  such 
lands  are  situated,  subject  always  to  the  right  of 
congress  to  control  the  navigation  so  far  as  may 
be  necessary  for  the  regulation  of  foreign  and 
interstate  commerce. — Illinois  Cent  R.  Co.  v. 
State  of  Illinois,  146  U.  S.  387,  13  S.  Ct.  110, 
36  L.  Ed.  1018,  affirming  decree  (C.  C.)  lUinois 
V.  Illinois  Cent.  R.  Co.,  33  F.  730. 

The  title  and  rights  of  riparian  or  littoral 
proprietors  in  the  soil  below  high-water  mark 
are  governed  by  the  laws  of  the  several  states, 
subject  to  the  rights  granted  to  the  United  States 
by  the  constitution,  and  new  states  have  the 
same  righs  as  the  original  ones.— Shively  v. 
Bowlby,  152  U.  S.  1,  14  S.  Ct.  548,  38  L.  Ed. 
331,  affirming  judgment  Bowlby  v.  Shively,  22 
Or.  410,  30  P.  154. 

Upon  the  acquisition  of  a  territory  by  the 
United  States,  whether  b^  cession  from  one  of 
the  states,  or  by  treaty  with  a  foreign  country, 
or  by  discovery  and  settlement,  the  title  and  do- 
minion over  land  under  tide  water  passed  to 
the  United  States,  for  the  benefit  of  the  whole 
people,  and  in  trust  for  the  several  states.— Id. 

The  fact  that  the  portion  of  Water  street 
lying  in  front  of  certain  property  has  never 
been  actually  opened  by  the  city  as  a  thorough- 
fare could  not  give  the  owner  of  such  property 
title  to  the  land  and  water  on  the  river  front 
opposite  and  across  the  space  appropriated  for 
the  street;  nor  would  his  occupancy  of  such 
frontage  for  wharfage  or  other  purposes  raise 
a  presumption  of  a  grant,  but  must  be  pre- 
sumed to  have  been  with  the  consent  of  the 
city  authorities.— Morris  v.  United  States,  19  S. 
Ct.  649,  174  U.  S.  196i,  43  L.  Ed.  046. 

The  state  of  Alabama  when  admitted  into 
the  Union  became  entitled  .to  the  soil  below 
high-water  mark  under  the  navigable  waters 
within  the  limits  of  the  state,  where  it  had 
not  been  previously  granted. — ^Mobile  Transp. 
Co.  V.  City  of  Mobile,  23  S.  Ct  170,  187  U.  S. 
479,  47  L.  Ed.  266,  affirming  judgment  30  So. 
645,  128  Ala.  335,  64  L.  R.  A.  333,  86  Am.  St 
Rep.  143;  (C.  C.  A.)  City  of  Mobile  v.  Sulli- 
van Timber  Co.,  129  F.  298,  63  C.  C.  A.  412. 
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The  order  of  the  President  of  January  13, 
18d9,  reserving  for  naval  purposes  "Mission 
Island  and  the  small  island  southeast  there- 
of,'* in  the  bay  of  San  Francisco,  cannot  be 
construed  as  an  appropriation  for  such  pur- 
poses of  the  surrounding  tide  land,  which  had 
been  reclaimed  by  a  grantee  from  the  state  of 
California,  and  upon  which  had  been  erected 
extensive  warehouses  and  wharves.  Judgment 
Mission  Rock  Co.  v.  United  States,  109  F.  763, 
48  C.  C.  A.  641,  affirmed.— United  States  v. 
Mission  Rock  Co.,  23  S.  Ct.  606,  18&  U.  S.  391, 
47  L.  Ed.  865. 

On  admission  of  Idaho  to  statehood  the 
ownership  of  the  bed  of  Snake  river  on  the  Lla- 
ho  side  of  that  stream,  forming  the  state  bounda- 
ry, passed' from  the  United  States  to  the  state. — 
Scott  V.  Lattig,  33  S.  Ct.  242,  227  U.  S.  229, 
67  L.  Ed.  490,  44  L.  R.  A.  (N.  S.)  107,  reversing 
decree  Lattig  v.  Scott,  107  P.  47, 17  Idaho,  506. 

What  shall  be  deemed  a  navigable  stream 
within  the  local  rules  of  property  in  the  bed  of 
a  stream  is  for  the  determination  of  the  several 
states.— Donnelly  y.  United  States,  33  S.  Ct. 
449.  228  U.  S.  243,  57  L.  Ed.  820,  Ann.  Cas. 
1913E,  710,  rehearing  denied  33  S.  Ct.  1024, 
228  U.  S.  708,  57  li.  Ed.  1035,  Ann.  Cas. 
1913B,  710. 

Title  to  the  bed  of  the  Klamath  river  has 
been  vested  in  the  United  States  as  riparian 
owner  by  Act  Cal.  April  13,  1850  (Laws  1850, 
p.  219),  adopting  the  common  law,  and  transfer- 
ring to  riparian  proprietors  or  confirming  in 
them  the  ownership  of  nonnavigable  streams 
and  their  beds  by  Act  Cal.  February  24,  1891 
(Laws  1891,  ^.  10),  and  Act  March  11,  1891 
(Laws  1891,  p.  96^,  declaring  that  the  Klamath 
river  is  a  nonnavigable  stream.— Id. 

The  bed  of  the  Mississippi  river  above  tide- 
water belongs  in  Mississippi  to  the  riparian 
owner  up  to  the  thread  of  the  channeL— Archer 
V.  GreenviHe  Sand  &  Gravel  Co.,  34  S.  Ct. 
567,  233  U.  S.  60,  58  L.  Bd.  850,  reversing 
judgment  194  F.  1020,  114  C.  a  A.  664^ 

The  riparian  owner  on  the  Mississippi  river 
above  tidewater,  whose  title  under  the  focal  law 
extends  to  the  middle  of  the  stream,  is  not  pow- 
erless to  prevent  a  trespasser  from  dredging  the 
sand  in  the  bed  of  the  river  in  front  of  her  land, 
even  if  she,  under  the  River  and  Harbor  Act 
Sept.  19, 18dO,  i  7,  could  not  take  out  such  sand 
without  permission  of  the  Secretary  of  War.— 
Id. 

Authority  from  the  Secretary  of  War  to 
dredge  out  sand  in  the  Mississippi  river  in  front 
of  the  land  of  a  riparian  owner,  whose  title  un- 
der the  local  law  extends  to  the  middle  of  the 
stream,  is  a  matter  of  defense  to  be  pleaded  to 
a  bill  by  a  riparian  owner  to  restrain  such 
dredging  as  a  continuing  trespass.— Id. 

^s»37.  Grants  to  and  acquisition  hj  pri- 
Tate    owners    or   mnnioipalities. 

See  S7  Cent.  Dig.  Nav.  Wat.  88  201-226,  286;  8 
Cent.  Dig.  Bound.  88  108-112.  116-117,  121,  122;  41 
Cent  Dig.  Pub.  Lands,  Si  26,  88. 

A  deed  of  certain  surveys  in  a  county  in 
Illinois,  which  bordered  on  the  Mississippi  and 
extended  southeasterly  inland,  described  a  line 
as  running  north,  33^  degrees  west,  "to  the 
present  bank  of  the  Mississippi  river/'  thence 
along  the  same  line  **to  low-water  mark  of  the 
Mississippi  river,'*  and  '*thence  down  to  the  ex- 
tended line,"  between  specified  surveys,  the  tract 
conveyed  containing  500  acres,  **together  with 
all  rights  as  riparian  owner  to  the  accretion  or 
sand  bar  lying  northwardly  and  between  the  ex- 
tended lines  of  said  land  herein  described." 
Held,  that  the  land  conveyed  was  not  bounded 
by  low-water  mark,  but  extended  to  the  middle 
of  the  main  channel;  the  fee  of  the  riparian 
owner,  under  the  law  of  Illinois,  of  lands  bor- 
dering on  the  Mississippi,  extending  to  the  mid- 
dle of  the  main  channel  of  the  river. — St.  Louis 
V.  Ruts,  138  U.  S  226,  11  S.  Ct.  337,  34  U  Ed. 


941,  affirming  judgment  (C.  C.)  Ruts  t.  Seeger. 
35  F.  188. 

Since  the  common  law  governs  in  Illinois,  a 
patentee  from  the  United  States  of  land  there 
situatM,  and  bounding  on  a  navigable  lake, 
takes  to  the  center  of  the  lake.— Hardin  t.  Jor- 
dan, 140  U.  S.  371,  11  S.  Ct.  808,  838,  35  U 
Bd.  428,  reversing  judgment  (C.  C.)  16  F.  823. 

The  decree  of  the  United  States  circuit 
court  confirming  to  the  city  of  San  Francisco, 
Cal.,  as  successor  of  a  Mexican  Pueblo,  its 
claim,  made  under  Act  Cong.  March  3,  1851, 
to  the  pueblo  lands,  described  .  .e  tract  so  con- 
firmed as  "embracing  so  much  of  the  extreme 
upper  portion  of  the  peninsula,  above  ordinary 
high-water  mark,  •  ♦  •  on  which  the  city  of 
San  Francisco  is  ^situated,  as  will  contain  an 
area  of  four  square  leagues ;  said  tract  being 
bounded  on  the  north  and  east  by  the  Bay  of 
San  Francisco,  on  the  west  by  the  Pacific 
Ocean,  and  on  the  south  by  a  due  east  and  west 
line  drawn  so  as  to  include  the  area  aforesaid." 
A  survey  of  the  tract,-  which,  in  running  the 
shore  line  of  the  bay,  followed  the  line  of  ordi- 
nary high  tide  of  Mission  creek,  a  navigable 
arm  of  the  bay,  was  approved  by  the  commis- 
sioner of  the  general  land  office,  but  his  approv- 
al was  set  aside  by  the  secretary  of  ttie  in- 
terior, and  a  new  survey  was  ordered  by  the 
latter,  and  under  his  directions  was  made,  in 
which  the  shore  line  of  the  bay  was  run  across 
the  mouth  of  Mission  creek;  and  the  latter 
survey  was  approved  by  the  commissioner  of 
the  general  land  office,  and  a  patent  was  issued 
thereon  to  the  city,  following  the  lines  of  such 
latter  survey.  In  ejectment  for  land  lying  oa 
Mission  creek  above  the  shore  line  of  the  bay, 
and  embraced  in  the  patent,  but  not  in  the  first 
survey,  brought  against  a  defendant  claiming 
title  derived  from  the  city  under  the  patent, 
plaintiffs  claimed  under  a  grant  of  the  land 
from  the  state  tide  land  commissioners,  as  land 
which  had  passed  to  the  state  on  its  admission 
to  the  Union,  by  virtue  of  its  sovereignty  over 
all  tide  lands  below  the  high-water  line.  Beld^ 
that  the  patent,  following  the  decree  of  con- 
firmation and  the  final  and  correct  survey  of  the 
confirmed  claim,  was  conclusive,  not  only  as 
against  the  government  and  against  all  parties^ 
claiming  under  it  by  title  subsequently  ac- 
quired, but  also  as  against  all  parties  except 
those  having  a  full  and  complete  title  acquired 
from  Mexico  anterior  to  that  confirmed  by  the 
decree  of  confirmation.— Knight  v.  United  Land 
Ass'n,  142  U.  S.  161,  12  S.  Ct.  258,  35  L.  Ed. 
974. 

The  title  which  a  state  holds  to  lands  under 
tide  waters  bordering  on  the  sea  or  under 
the  navigable  waters  of  the  Great  Lakes,  lying 
within  her  limits,  is  different  in  character  from 
the  title  of  the  state  to  lands  intended  for  sale* 
or  from  that  of  the  United  States  to  the  public 
lands  which  are  open  to  pre-emption  and  sale. 
It  is  a  title  held  in  trust  for  the  people  of  the 
state,  that  they  may  enjoy  the  navigation  of 
the  waters,  carry  on  commerce  over  them,  and 
have  liberty  of  fishing  therein,  free  from  ob- 
struction or  interference  by  private  parties;  and 
it  is  not  within  the  legislative  power  of  the 
state  to  abdicate  this  trust  by  a  grant  where- 
by it  surrenders  its  property  and  general  con- 
trol over  the  lands  of  an  entire  harbor,  bay, 
sea,  or  lake,  though  it  may  grant  parcels  there- 
of for  the  foundations  of  wharves,  piers,  docks, 
and  other  structures  in  aid  of  commerce,  or  par- 
cels which,  being  occupied,  do  not  substantially 
impair  the  public  interest  in  the  waters  remain- 
ing.—Illinois  Cent  R.  Co.  v.  State  of  Illinois, 
146  U.  S.  387,  13  S.  Ct.  110,  36  L.  Ed.  1018, 
affirming  decree  (C.  O.)  Illinois  v.  Illinois  Cent. 
R.  Co.,  33  F.  730. 

Act  111.  April  16,  1809,  purporting  to  grant 
to  the  Illinois  Central  Railroad  Company  all 
the  right  and  title  of  the  state  to  the  submeigcd 
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kndB  constituting  the  bed  of  Lake  Michigan, 
for  one  mile  from  the  shore  opposite  the  com- 
pany's tracks  and  breakwater  in  the  city  of 
Chicago,  to  be  held  in  perpetuity  without  iwwer 
to  alienate  the  fee,  was  m  excess  of  the^  legis- 
lative power  of  the  state,  and  inoperative  to 
affect,  modify,  or  in  any  respect  control  the 
aovereigutT  and  dominion  of  the  state  over  such 
lands,  or  its  ownership  thereof,  and  was  annul- 
led by  the  repealing  act  of  April  15, 1878.  which 
was  valid  and  effective  to  that  extent.— Id. 

Laws  1872,  p.  129,  and  Laws  1874,  p.  76, 
providing  for  the  sale  of  tide  lands  and  giving 
the  owners  of  adjoining  uplands  the  first  right 
to  purchase,  are  a  constitutional  and  legal  exer- 
cise of  the  state's  dominion  over  lands  under 
navigable  waters.— Shivejy  v.  Bowlby,  152  U.  S. 
1.  14  S.  Ct.  548,  38  L.  Ed.  331,  affirming  judg- 
ment Bowlby  V.  Shively,  22  Or.  410,  80  P.  154. 

Grants  by  congress  of  lands  within  a  terri- 
tory to  settlers  thereon,  though  bordering  on 
navigable  waters,  convey  no  title  below  high- 
water  mark,  and  leave  the  control  of  the  use  of 
the  shores  by  the  owners  of  uplands  to  the  fu- 
ture state,  subject  only  to  the  rights  vested  by 
the  constitution  in  the  United  States.— Id. 

The  grant  of  the  province  of  Maryland  by 
Charles  I.  to  Lord  Baltimore,  in  1632,  embrace 
ed  the  Potomac  river  and  the  soil  under  it  and 
islands  therein  to  high-water  mark  on  the  south- 
em  or  Virginia  shore,  and  the  title  conveyed 
by  such  grant  was  not  affected  by  the  subse- 
quent grant  by  James  II.,  in  1688,  to  Lord  Gul- 
peper  of  what  was  called  the  "Northern  Neck 
of  Virginia,"  nor  was  it  devested  by  any  valid 
oroceedings  prior  to  the  Revolution. — Morris  v. 
United  States,  19  S.  Ct.  649,  174  U.  S.  196,  43 
L  Ed.  ^46. 

'  The  state  of  California  has  the  right  to 
convey  its  title  to  tide  lands  conti^ous  to,  and 
immediately  surrounding,  certain  islands  in  tho 
bay  of  San  Francisco,  free  from  any  easement 
appurtenant  to  such  islands.  Judgment  Mis- 
sion Rock  Co.  V.  United  SUtes,  109  F.  763,  48 
C.  C.  A.  641,  affirmed.— United  States  v.  Mis- 
sion Rock  Co..  23  S.  Ot  606.  189  U.  S.  391,  47 
L.  Ed.  865. 

A  rule  of  local  law  that  the  owner  of  land 
bordering  on  a  river  owns  to  the  center  of  the 
channel  inures  to  the  benefit  of  a  patentee  from 
the  United  States  as  against  one  claiming  to 
enter  as  a  homestead  an  unsurveyed  island  in 
such  river,  where  the  omission  to  survey  the 
island  was  not  due  !o  fraud  or  mistake,  and 
subsequent  applications  for  a  survey  have  been 
refused  by  the  Land  Department.  Judgment, 
McBride  v.  Whitaker,  90  N.  W.  966,  65  Neb. 
137,  affirmed.- Whitaker  v.  McBride,  25  S.  Ct. 
630,  197  U.  S.  510,  49  L.  Ed.  857. 

A  patentee  from  the  United  States  govern- 
ment htLB  all  the  rights  of  a  riparian  owner  in 
the  channel  lyin^  opposite  his  banks,  although 
Ms  land  may  be  itself  surrounded  by  two  chan- 
nels of  the  river.— Id. 

A  conveyance  of  the  upland  "with  the  right 
of  extension  to  low-water  mark'*  carries  title  to 
lend  between  the  upland  and  low-water  mark. — 
Spreckels  v.  Brown,  29  S.  Ct.  256,  212  U.  S. 
208,  53  L.  Ed.  476. 


Disposal  by  the  United  States  after  admis- 
sion of  Idaho  of  fractional  subdivisions  on  the 
east  bank  of  the  Snake  river,  forming  the  bound- 
ary between  Idaho  and  Oregon,  carries  with  it 
no  right  to  the  bed  of  the  nver  save  the  rights 
of  private  riparian  owners  under  the  law  of^ 
Idaho.— Scott  v.  Lattig,  33  S.  Ct.  242,  227  U.  S. 
229,  57  L.  Ed.  490,  44  L.  R.  A.  (N.  SO  107,  re- 
versing decree  Lattig  v.  Scott,  107  F.  47,  17 
Idaho,  506. 

The  state  of  California,  admitted  into  the 
Union  by  Act  Sept.  9,  1850,  may  confer  on 
'  riparian  owners  title  to  the  bed  of  any  naviga- 
ble stream  within  its  borders.— Donnelly  v.  Unit- 


ed States,  33  S.  Ct.  449,  228  U.  S.  243,  57  U 
Ed.  820,  Ann.  Gas.  1913B,  710,  rehearing  deniwl 
.S3  S.  Ct.  1024.  228  U.  S.  708,  57  L.  Ed.  1085, 
Ann.  Gas.  1913E.  710. 

A  tract  of  about  40  acres  lying  between  plat- 
ted traverse  lines  of  a  lot  in  a  fractional  sec- 
tion and  the  waters  of  a  navigable  stream  held 
not  included  in  a  patent  for  lot  calling  for  12.84 
acres  issued  to  the  occupant  who  did  not  for 
more  than  30  years  occupy  or  exercise  any  pos- 
session outside  the  traverse  lines.- Producers 
Oil  Co.  V.  Hansen.  35  S.  Ct.  755,  238  U.  S. 
325,  59  L.  Ed.  1330,  affirming  judgment  Same 
V.  Hanszen,  61  So.  754,  132  La.  691. 

^s>98.  Reolamatlom  and  improTeiiient. 

See  87  Cent.  Dig.  Nav.  Wat.  8{  228-238. 

Act  N.  J.  March  31,  1869  (Laws  N.  J.  1869, 
c.  386),  authorizing  certain  companies  to  re- 
claim and  erect  whartes  and  other  improve- 
ments in  front  of  any  lands  owned  by  them  ad- 
joining Kill  von  Kull,  or  any  other  tide  waters 
of  the  state,  and,  when  so  reclaimed  and  im- 
proved, to  hold  them  as  owners,  and  providing 
that  said  companies  should  file  with  the  secre- 
tary of  state  a  map  and  description  of  the  lands 
under  water  in  front  of  the  upland  referred  to 
in  the  law,  applies  not  only  to  the  water  front 
of  land  owned  oy  the  companies  above  the  on^ 
inal-  high-water  mark,  but  also  to  land  owned 
by  them  adjoining  tide  water,  lying  below  such 
high-water  mark,  which  had  been  already  grant- 
ed, for  purposes  of  reclamation,  to  an  improve- 
ment company,  which  had  conveyed  to  the  unit- 
ed companies.— City  of  Hoboken  v.  Pennsyl- 
vania RrCo.,  124  U.  S.  656,  ?  S.  Ct.  (W3  31  L. 
Ed.  543,  affirming  judgment  (O.  G.)  16  F.  816. 

The  reclamation  by  the  Illinois  Central  Rail- 
road Company  from  the  waters  of  Lake  Michi- 
gan of  a  tract  200  feet  wide,  extending  along 
the  front  of  the  city  of  Chicago,  and  the  con- 
struction of  its  tracks,  crossings,  guards,  etc., 
and  the  erection  of  the  breakwater  on  the  east 
thereof,  and  the  necessary  works  for  the  protec- 
tion of  the  shore  on  the  west,  all  as  required  by 
the  ordinance  under  which  it  was  permitted  to 
enter  the  city,  did  not  interfere  with  any  useful 
freedom  in  the  use  of  the  waters  of  the  lake 
for  commerce,— foreign,  interstate,  or  domestic, 
—or  constitute  such  an  encroachment  upon  the 
domain  of  the  state  as  to  require  the  interposi- 
tion of  a  court  for  their  removal,  or  for  any  re- 
straint in  their  use.— Illinois  Cent  R.^Co.  v. 
State  of  Illinois,  146  U.  S.  387,  13  S.  Ct.  110, 
36  L.  Ed.  1018,  affirming  decree  (G.  G.)  Illinois 
V.  lUinois  Cent.  R.  Co.,  33  F.  730. 

Such  acts  did  not  give  it  an  absolute  fee  in 
the  lands  reclaimed,  or  any  ri^ht  of  use,  dis- 
pojaal,  or  control,  except  for  a  right  of  way  and 
for  railroad  purposes.— Id. 

Such  acts  did  not  give  it  any  rights  as  a 
riparian  owner  to  reclaim  still  further  lands 
from  the  lake  for  its  use  or  for  the  construction 
of  piers,  docks,  and  wharves  in  furtherance  of 
its  business. — Id. 

In  respect  to  the  lots  lying  north  of  Ran- 
dolph street  in  Chicago,  and  the  lots  in  front 
of  Michigan  avenue,  all  bordering  on  the  lake, 
and  to  which  defendant  railroad  company  ac- 
quired the  fee  by  purchase,  it  was  vested  with 
riparian  rights,  and  thereby  became  entitled 
to  fill  up  the  shallow. waters  of  the  lake.— Id. 


in.   RIPARIAN  AND   IiITTORAIi  . 

RIGHTS. 

See  Public  Lands,  <S=>26,  114. 

Restraining  drbdging,  see  Injunction,  ^»21. 

^=>30.  Nature  and  extent  in  general. 

See  37  Cent.  Dig.  Nav.  Wat.  IS  21,  53.  82.  103,  111, 
117.  127.   239-244;    83  Cent.   Dig.   Logs,  |S  50-52. 

A   riparian   owner   on   a   navigable  stream 
owns  to  the  water's  edge  only.— Packer  v.  Bird, 
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137  U.  S.  661.  11  S.  Ct  210.  34  L.  Ed.  819. 
affirming  judgment  71  Cal.  134,  11  P.  873. 

The  rights  of  the  citv  of  Chicago  as  a  ripa- 
rian owner  on  the  lake  front  were  not  devested 
by  the  fact  that  the  Illinois  Central  Railroad 
occupied  the  lands  underlyin|:  the  immediate 
front,  and  filled  them  in  for  its  right  of  way, 
under  authority  of  the  city  ordinance;  but  the 
city  still  has  the  right  to  exercise  such  riparian 
rights,  subject  to  the  terms  of  the  ordinance 
and  to  the  authority  of  the  state  to  prescribe 
the  lines  beyond  which  no  structures  may  be 
extended,  and  also  subject  to  such  supervision 
and  control  as  the  United  States  may  lawfully 
exercise.— Illinois  Cent.  R.  Co.  v.  State  of  Ill- 
inois, 146  U.  S.  387,  18  S.  Ct.  110,  36  L.  Bd. 
1018,  affirming  decree  (C.  C.)  Illinois  v.  Ill- 
inois Cent.  R.  Co.,  33  F.  730. 

The  fee  in  the  streets,  alleys,  commons,  and 
public  grounds,  as  exhibited  on  the  maps  of  sub- 
division of'  fractional  sections  10  and  15,  lying 
on  the  lake  front  of  Chicago,  is  vested  in  the 
dty,  together  with  the  riparian  rights  appertain* 
ing  thereto.— Id. 

The  right  of  a  riparian  owner  on  a  naviga- 
ble river  extends  to  high-water  mark  only. — 
Shively  v.  Bowlby,  152  U.  S.  1,  14  S.  Ct.  548, 
38  L.  Ed.  331,  affirming  judgment  Bowlby  v. 
Shively,  22  Or.  410,  30  P.  154. 

The  Question  as  to  the  nature  and  extent 
of  the  rights  of  riparian  owners  upon  navigable 
waters,  including  tne  right  to  the  continued  flow- 
age  of  the  stream,  is  one  to  be  decided  by  the 
courts  of  the  state  as  a  matter  of  local  law, 
subject  to  the  right  of  congress  to  regulate  pub- 
lic navigation  and  commerce. — St.  Anthony  Falls 
Water-Power  Co.  v.  Board  of  Water  Com'rsof 
City  of  St.  Paul,  Minn.,  18  S.  Ct.  157,  168  U. 
S.  349,  42  L.  Ed.  497. 

There  is  nothing  in  the  legislation  of  con- 
gress, nor  in  the  action  of  the  authorities  of  the 
city  of  Washington  in  relation  to  the  Chesa- 
peake &  Ohio  Canal  Company,  which  gives  such 
company  any  riparian  rights  in  the  Potomac 
river  within  the  city.— Morris  v.  United  States, 
19  S.  Ct  649,  174  U.  S.  196,  43  L.  Ed.  946. 

^  A  patentee  from  the  United  States  govern- 
ment has  all  the  rights  of  a  riparian  owner  in 
the  channel  lying  opposite  his  banks,  although 
his  land  may  be  itself  surrounded  by  two  chan- 
nels of  the  river.  Judgment,  McBride  v.  Whit- 
aker,  90  N.  W.  966,  65  Neb.  137,  affirmed.— 
Whitaker  v.  McBride,  25  S.  Ct  530,  197  U.  S. 
510,  49  L.  Bd.  857. 

liawful  building  of  a  dam  by  the  United 
States  to  increase  depth  of  water  in  a  harbor  in 
a  navigable  river  submerged  an  island  to  a 
greater  extent  than  before  gives  subsequent  pur- 
rhaser  no  right  to  relief  in  an  action  against 
the  Secretary  of  War.— (1912)  Philadelphia  Co. 
V.  Stimson,  32  S.  Ct  340,  223  U.  S.  605,  56 
L.  Eid.  570,  affirming  decree  Same  v.  Dickinson 
(1909)  33  App.  D.  C.  338. 

Authority  of  Secretary  of  War  under  Act 
March  3;  1899,  to  estabhsh  harbor  lines  may 
be  exercised  to  widen  the  Elizabeth  river  to 
permit  mooring  of  war  vessels  in  front  of  Nor- 
folk Navy  Yard.— Greenleaf-Johnson  Lumber 
Co.  V.  Garrison,  35  S.  Ct  551.  237  U.  S.  251. 
59  L.  Ed.  939,  affirming  decree  Garrison  v. 
Greenleaf  Johnson  Lumber  Co.,  215  F.  576, 131 
0.  C.  A.  644. 

^s»41.  Shores  and  banks. 

See  37  Cent  Dig.  Nav.  Wat  SS  178,  246-2&2. 

Riparian  proprietors  in  Virginia  have  the 
right  to  build  out  private  wharves  so  as  to 
reach  the  navigable  waters  of  the  stream.  De- 
cree (1907}  152  F.  1022,  82  C.  C.  A.  276,  re- 
versed.—Weems  Steamboat  Co.  of  Baltimore 
City  V.  People's  Steamboat  Co.,  29  S.  Ct  661, 


214  U.  S.  345,  53  L.  Ed.  1024,  16  Ann.  Cas. 
1222. 

The  owner  or  lessee  of  the  exclusive  right 
to  use  a  wharf  on  a  navigable  stream  need  not 
permit  its  use  by  others  upon  payment  of  rea* 
sonable  compensation  therefor  because  there  is 
no  other  wharf  at  that  port,  or  because  such 
use  is  convenient,  and  has  been  permitted  by 
the  former  owner  or  lessor. — Id. 

^:»42.  Islaiids  and  sandbars. 

See  87  Cent.  Dig.  Nav.  Wat.  §|  258-265. 


Small  rocky  islands,  without  apparent 
ue,  situated  in  the  St  Mary's  river,  were  not 


▼al- 
not  ex- 
cepted from  the  transfer  to  the  state  by  act 
June  15,  1836,  c.  99,  5  Stat.  49,  50,  admitting 
Michigan  to  the  Union,  of  the  bed  of  the  stream 
surrounding  them,  because  of  the  provisions  of 
section  4  of  that  act  that  no  right  was  confer- 
red upon  the  state  "to  interfere  with  the  sale  by 
the  United  States,  and  under  their  authority,  of 
the  vacant  and  unsold  lands  within  the  limits 
of  the  said  state,'*  and  of  Act  June  23,  1836, 
c.  121,  5  Stat.  59.  60,  that  the  state  should 
'*never  interfere  with  the  primary  disposal  of  the 
soil  within  the  same  by  the  United  States." 
Decree  (1907)  152  F.  2»,  81  C.  C.  A.  221^f- 
firmed.— United  States  v.  Chandler-Dunbar  Wa- 
ter Power  Co..  28  S.  Ct  579,  209  U.  S.  447, 
52  L.  Ed.  881. 

A  patent  from  the  United  States,  describ- 
ing the  land  granted  as  bounded  by  the  St. 
Mary's  river,  carries  with  it  the  title  to  small, 
unsurveyed  islands  on  the  American  side  of  the 
international  boundary  line  where,  under  the 
laws  of  the  state,  a  grant  of  land  bounded  by 
a  stream,  whether  navigable  in  fact  or  not  car- 
ries with  it  the  bed  of  the  stream  to  the  center 
of   the   thread. — Id.    ' 

A  large  island  on  the  Idaho  side  of  the 
Snake  river,  a  navigable  stream,  being  in  exist- 
ence when  Idaho  became  a  state,  did  not  pass 
to  the  state  on  admission,  but  remained  the 
property  of  the  United  States.— Scott  v.  I^itig. 
33  S.  Ct  242,  227  U.  S.  229,  57  L.  Ed.  490,  44 
L.  R.  A.  (N.  S.)  107,  reversing  decree  Lattig  ▼. 
Scott,  107  P.  47,  17  Idaho,  506. 

A  large  island  on  the  Idaho  side  of  the  Snake 
river  which  is  navigable  did  not  pass  to  the  state 
upon  admission  to  statehood,  but  remained  the 
property  of  the  United  States.— Moss  v.  Ramey, 
36  S.  Ct  183,  239  U.  S.  538.  60  L.  Ed.  425,  af- 
firming Judgment  A.  B.  Moss  &  Bro.  v.  Same, 
186  P.  »06,  25  Idaho,  1. 

^s»43.  Wliarres,  docks,  piers,  and  other 
strnotnres. 

See  87  Cent  Dig.  Nav.  Wat  Sl  104.  256-265. 

The  original  owner  of  a  tract  of  land  on 
the  Potomac  river,  now  within  the  city  of  .Wash- 
ington, conveyed  it  with  all  appurtenances  to 
trustees  in  trust  to  be  laid  out  in  streets, 
squares,  parcels,  and  lots  of  a  **federal  city,'* 
and  to  convey  to  the  United  States  all  of  the 
streets  and  such  of  the  squares,  parcels,  and 
lots  as  the  president  might  deem  proper  for  the 
use  of  the  United  States,  and  that  of  the  residue 
of  said  lots  a  fair  and  equal  division  should  be 
made,  and  one  portion  should  be  reconveyed  to 
t^e  original  owner  or  his  heirs  and  assigns. 
Certain  parts  of  this  land  described  as  bounded 
by  Water  street  were  reconveyed  to  such  owner. 
Water  street  was  not  laid  out  at  the  time,  and 
the  owners  of  the  water  lots  for  a  great  many 
years  used  the  land  to  the  water's  edge.  BeM, 
that  the  fee  simple  of  the  strip  described  as 
"Water  Street"  vested  in  the  United  States,  and 
all  the  rights  of  wharfage  originally  appurtenant 
to  the  land  had  passed  absolutely  to  the  United 
States.— Potomac  Steamboat  Co.  v.  Upper  Poto- 
mac Steamboat  Co..  109  U.  S.  672,  3  S.  Ct.  445, 
27  L.  Ed.  1070 ;  Id.,  109  U.  S.  672,  4  S.  Ct  15, 
27  L.  Ed.  1070. 

In  respect  to  the  lots  lying  north  of  Ran- 
dolph street,  in  Chicago,  and  the  lots  in  front  of 
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Michigon  avenue,  all  bordering  on  the  lake,  and 
to  which  defendant  railroad  company  acquired 
the  fee  by  purchase,  it  was  vested  with  riparian 
rishta,  and  thereby  became  entitled  to  construct 
wharves,  docks  and  slips  not  extending  beyond 
the  point  of  navigability.— Illinois  Gent.  R.  Go. 
T.  State  of  Illinois,  140  U.  S.  387,  13  S.  Gt. 
110,  36  L.  Ed.  1018v  affirming  decree  (G.  G.) 
Illinoia  v.  Illinois  Gent.  R.  Go.,  33  F.  730. 

Tlie  Maryland  act  of  December  19,  1791, 
which  vested  in  the  commissioners  of  the  presi- 
dent for  the  time  being,  and  untiV  congress 
should  assume  jurisdiction  over  the  District  of 
Columbia,  the  power  to  license  the  building  of 
wharves  in  the  waters  of  the  Potomac  and  East- 
em  Branch  adjoininz  the  city  of  Washington, 
and  declared  any  wnarf  built  therein  without 
such  license  to  be  a  common  nuisance,  bv  its 
terms  made  such  licenses  temporary,  and  no 
right  to  the  permanent  maintenance  of  wharves 
could  be  given,  or  was  ever  assumed  to  be  giv- 
en, by  ue  commissioners  acting  thereunder; 
and  congress  and  the  dty  under  its  authority 
having  at  all  times  since  the  United  States  as- 
sumed jurisdiction  over  the  District  assumed  and 
exercised  the  right  to  license  and  regulate  the 
building  of  wharves,  it  cannot  be  held  that  any 
such  wnarves  were  DuUt  in  the  exercise  of  ripa- 
rian rights  by  the  owners  of  lots  fronting  on 
Water  street,  nor  can  the  maintenance  of 
wharves  built  under  such  licenses  give  the  own- 
ers any  right  of  property  in  the  soil  on  waters 
occupied,  or  of  permanent  occupancy,  as  against 
the  United  States.— Morris  v.  United  States,  19 
S.  Gt.  649,  174  U.  S.  196,  43  L.  Bd.  946. 

Where  that  portion  of  a  street  in  front  of 
certain  jiroperty  nas  never  been  actually  opened 
bv  the  city  as  a  thoroughfare,  the^  occupancy  of 
the  river  front  across  such  street  and  opposite 
such  property  by  the  owner  thereof  for  wharf- 
age or  other  purj>oses  will  not  raise  the  pre- 
sumption of  a  grant,  but  must  be  presumed  to 
have  been  with  the  consent  of  the  city  author- 
ities.— ^Id. 

^=»44.  Aoevstion  and  rellotion. 

See  t7  Cent.  Dig.  Nav.  Wat  ff  266-278.  281.  282. 

Allegations  in  a  bill  that  land  was  formed  by 
imperceptible  degrees,  and  that  the  process  con- 
tinued for  17  years,  resulting  in  the  production 
by  accretion  of  40  acres  or  more,  and  "went  on 
so  slowly  that  it  could  not  be  observed  in  its 
progress,  but  at  intervals  of  not  less  than  three 
or  more  months  it  could  be  discerned  by  the  eye 
that  additions  greater  or  less  had  been  made  to 
the  shore,*'  sufficiently  state  that  the  land  was 
formed  by  imperceptible  degrees  to  bring  it 
within  the  rule  relating  to  accretion. — Jefferis 
V.  East  Omaha  Land  Go.,  134  U.  S.  178,  10  S. 
Gt.  518,  33  L.  Ed.  872,  affirming  (G.  G.)  East 
Omaha  Land  Go.  v.  Jeffries,  40  F.  386.    i 

The  rule  that  owners  of  land  bounded  by 
streams  are  entitled  to  additions  to  their  land 
formed  by  accretion  is  applicable  to  the  Mis- 
souri river,  notwithstanding  the  peculiar  charac- 
ter of  that  stream  and  of  the  soil  through  which 
it  flows,  whereby  changes  in  its  banks  are  great 
snd  rapid. — Id. 

Land  formed  gradually  in  the  Philippine 
Islands  since  1811  by  action  of  the  sea  held  to 
belong  to  the  sovereign,  and  not  it>  the  owner 
of  the  upland,  in  view  of  the  declaration  of  the 
Spanish  Law  of  Waters  of  1806,  effective  in  the 
Philippine  Islands  in  1871,  that  lands  added  to 
the  snores  by  accretions  shall  belong  to  the  pub- 
lic dooiain.— Ker  &  Co,  v.  Gouden,  32  S.  Gt.  284, 
223  U.  S.  268,  56  L.  Ed.  432. 


See  37  Cent.  Dig.  Nav.  Wat  if  279.  280. 

When  a  river,  upon  which  the  riparian  own- 
ers own  to  the  middle  of  the  channel,  changes  its 
coarse  so  as  to  rapidlv  and  visibly  wash  away 
one  of  its  banks,  the  boundary  of  the  riparian 


land  does  not  follow  the  shifting  of  the  dianneL 
but  remains  in  its  original  position.— Gity  of 
St  Louis  V.  Ruts,  138  U.  S.  ISO,  11  S.  Gt  337, 
34  L.  Ed.  941,  affirming  judgment  (G.  G.)  Rutz 
V.  Seeger,  35  F.  188. 

Where  the  middle  of  a  stream  is  the  bound- 
ary between  private  landowners,  that  t>oundary 
follows  any  changes  in  the  stream  which  are  due 
to  a  gradual  accretion  or  degradation  of  its 
banks ;  but  where  the  change  is  of  a  sudden  and 
rapid  character,  such  as  occurs  when  a  river 
forms  a  new  course  by  cutting  through  a  bend, 
the  boundary  does  not  follow  the  chfmge.  but  re- 
mains in  the  middle  of  the  old  channel.— S^'tate 
of  Nebradui  v.  State  of  Iowa,  143  U.  S.  359, 12 
S.  Gt  396,  36  L.  Ed.  186 ;  Id.,  145  U.  S.  519, 
12  8.  Gt  976,  36  L.  Ed.  798. 

Loss  of  land  by  washing  away  by  floods  in 
a  flowing  stream  falls  on  the  riparian  owner. — 
(1912)  Philadelphia  Go.  v.  Stimson,  32  S.  Gt. 
340,  223  U.  S.  605,  56  L.  Ed.  570,  affirming  de- 
cree (1909)  Same  v.  Dickinson,  83  App.  D.  G. 
338. 

Allegations  that  land  was  washed  away  by 
heavy  floods  in  a  course  of  years  held  insuffi- 
cient to  show  a  sudden  visible  change  in  the 
channel  so  as  to  entitle  the  riparian  owner  to 
retain  his  boundary  to  the  original  line.— Id. 

^s>4M,  ConTsyanees  and  contracts. 

See  87   Cent   Dig.   Nav.   Wat  IS  283-291.   293;     8 
Cent  Dig.  Bound,  f  185. 

Act  Wis.  June  ^  1848,  providing:  for  the 
improvement  of  the  Fox  and  Wisconsin  rivers, 
and  for  connecting  the  same  by  a  canal,  declar- 
ed that  any  water  power  created  by  any  dams 
built  in  the  course  of  such  improvement  should 
belong  to  the  state.  The  state  subsequently 
granted  all  the  property  rights  and.  privileges 
to  an  improvement  company,  and  to  this  com- 
pany the  owner  of  certain  lots  granted  "the 
right  to  erect  and  forever  maintain  an  em- 
bankment** in  front  thereof.  Held,  that  this 
operated  as  a  surrender  of  all  riparian  rights, 
including  any  claim  the  owner  might  have  to  the 
surplus  water  power  created  by  the  dam.— 
Kaukauna  Water  Power  Go.  v.  Green  Bay  & 
M.  Canal  Co.,  142  U.  S.  254,  12  S.  Gt  173,  35 
L.  Ed.  1004,  affirming  decree  Green  Bay  &  M. 
Canal  Go.  v.  Kaukauna  Water  Power  Co.,  70 
Wis.  635,  35  N.  W.  529,  36  N.  W.  828. 

The  act  of  congress  of  July  1,  1864,  char- 
tering the  Potomac  Ferry  Company,  did  not 
have  the  effect  of  releasing  to  such  company 
the  title  of  the  United  States  to  such  riparian 
property  as  the  company  might  acquire  or  use 
for  its  proper  purposes.— Morris  v.  United 
States,  19  S.  Gt  649,  174  U.  S.  196,  43  L.  Bd. 
946. 

NAVIGATION. 

See- 
Admiralty. 
Collision. 
Ferries. 

Insurance,  «=»410-416,  469-482L 
Maritime  Liens. 
Navigable  Waters,  ^=»l-35. 
Pilots. 
Salvage. 
Shipping. 
Towage. 
Wharves. 

NAVY. 

See  Army  and  Navy. 

NAVY  YARDS. 

Exclusive   legislative  power   of   Congress  o>ver 
Norfolk  Navy  Yard,  see  United  States,  ^s»3. 
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NECESSARY  PARTIES. 


Appeal  and  Error,  ^s>322,  327. 
Equity,  «=s>96. 
Partiea,  «s>28,  29. 

NECESSITY. 

Ways  of  neceawity,  see  EaaameiktB,  ^s»18. 


NE  EXEAT. 


[No  paragraphs  or  references  in  this  Digest.    Bvt 
see  37  Cent  Dig.  Ne  Bz.] 


NEGATIVE  COVENANTS. 

See  Injunction,  ^ss»58»  CUk 


NEGLIGENCE. 

Scope-Note. 

p[NOLUDBS  failure  to  use  due  care,  either  In  respect  of  acts  or  of  omissions,  in  per- 
formance or  observance  of  a  duty  not  founded  on  contract,  which  failure  is  the  proximate 
cause  of  unintended  injury  to  the  person  to  whom  such  duty  is  owing;  nature  and  extent 
of  liability  for  such  injuries  in  general ;  nature  and  effect  of  negligence  or  other  fault  on 
the  part  of  the  person  injured  contributing  to  his  injury ;  comparison  of  negligence  of  the 
parties;  imputation  to  the  person  injured  of  others'  negligence;  civil  remedies  for  such 
injuries;  and  criminal  responsibility  for  such  negligence  in  general,  and  prosecution  and 
punishment  thereof  as  a  public  ofTense. 

[For  related  matters  undef  othe^  topioSf  •••  oross-ref erf  noes  after  analysis  J 

Analysis. 

I.  Acts  or  Omissions  Constituting  Negligence. 

(A)  Personai,  Conduct  in  Generai.. 

^s^l.  Nature  and  elements  of  negligence  in  general. 
5.  Customary  methods  and  acts. 

(B)  Dangerous  Substances,  Machinery,  and  Other  Instrumentali- 

ties. 

(C)  Condition  and  Use  of  Land,  Buildings,  and  Other  Structures. 

II.  Proximate  Cause  of  Injury. 

^s>56.  Efficient  cause  of  injury  in  general. 

60.  Remote  consequences. 

61.  Concurrent  causes. 

III.  Contributory  Negligence. 

(A)  Persons  Injured  in  General. 

^s>82.  Contributory  negligence  as  proximate  cause  of  injury. 
83.  Injury  avoidable  notwithstanding  contributory  negligence. 

(B)  Children  and  Others  Under  Disability. 
«=»85.  Children. 

(C)  Imputed  Negligence. 

«=>  92.  Negligence  of  carrier  imputable  to  passenger. 

94.  Negligence  of  parent  or  custodian  imputable  to  child. 
96.  Care  of  children. 

(D)  Comparative  Negligence. 

^=»101.  Effect  of  difference  in  degree  or  preponderance  of  negli* 
gence. 

IV.  Actions. 

(A)  Right  of  Action,  Parties,  Preliminary  Proceedings,  and  Plead- 
ings. 

107.  Declaration,  complaint,  or  petition. 

113.  Negativing  contributory  negligence  or  other  fault. 

119.  Issues,  proof,  and  variance. 
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NEGLIGENCE,  I  (A),  (B) 


IV.  Actions — Continued. 

(B)  EVTOENCE. 

120.  Presumptions  and  burden  of  proof. 

121.  Negligence  in  general. 

122.  Contributory  negligence. 

123.  Admissibility. 


Similar  facts  or  transactions. 

Relation  of  defendant  to  cause  of  injury. 

Conditions  after  injury. 

Precautions  against  recurrence  of  injury. 

Contributory  negligence  or  other  fault  of  person  in- 


126. 
126.  - 

130.  - 

131.  - 

132.  - 

jured. 

133.  Weight  and  sufficiency. 

134.  In  general. 

(C)  Trial,  Judgment,  and  Review. 

«=»  136.  Questions  for  jury. 
137.  Instructions. 

138. In  general. 

139.  Negligence. 

141.  Contributory  negligence. 

V.  Criminal  Responsibility. 

[No  paragraphs  or  references  in  this  Digest.    But  see  37  Cent.  Dig.  Neglig. 
H  408,  40e.J 

Cross-References. 

Caodng  death,  see  Death,  ^»8~106. 

By  particular  classe*  of  personM. 


See- 
Animals,  ^s»28. 

Attorney  and  Client,  «s»105-114. 
Bailment,  «s»ia-14. 
Banks  and  Banking,  «s»148,  153, 171. 
Carriera,   ^s>91.   95-100,   108-136,   14(^140, 

148-163,  281-321,  854rS84,  400-406. 
Cnstoma  Duties.  ^=s>65. 
Electricity,  «s»i2-19. 
Landlord  and  Tenant,  ^=»162-164. 
Master  and  Servant,  «s»85-297,  301. 
Mnnicipal  Corporations,  ^s»755-863. 
Prmcipial  and  Agent,  ^=s>79. 
Principal  and  Sarety,  ^=s>123. 
Bailroads,    «=s>262-266,    276-282,    801-401, 

433-444  463-485 
Shipping,  '«s»68,  54,  78-87,  119-142, 166. 
Street  Railroads,  «s»106-117. 
Telegraj^s  and  Telephones,  ^s>29-^. 

Condition  or  U90  of  particular  species  of  prop- 

erty,  works,  machinery,  or  other 

inittrumentalittes. 


Animals, 


See— 
Camera,  ^=s>286,  288-291. 
Collision. 
Explosives,  ^=s>6-9. 
Ferries,  ^s»82. 

Landlord  and  Tenant,  ^s»162-164. 
Master  and  Servant,  «s>101-129. 
Mines  and  Minerals,  ^s»118. 
Municipal  Corporations.  ^s»755-825,  831,  853. 
Railroads,    «s»262-266.    276-282,    301-101, 

433-444,  453-485. 
Shipping,  «s»78-87,  119-142,  166. 
Street  Railroads,  ^s»106-117. 
Telegraphs  and  Telephones,  4E=»29-67. 
Towage,  ^=»10-16. 

Injuries  to  particular  species  of  property. 

See- 
Animals,  ^s»23. 
Carriers,  «s»108-136. 
Collision. 

Railroads,   ^s»433-444. 
Shipping,  ^=9119-142. 
Towage,  ^s»10-16. 


L  ACTS  OR  OMIBSIOlfB  OONBTITUT- 
IHG  mBOUOENOE. 

(A)  PERSONAL  CONDUCT  IN  GENERAL. 

<=»1.  Natwre  and  elements  of  nesUsenoe 
in  cenevaL 

Bee  S7  Cent  Dig,  Nesllg.  |  1. 

Eiven  an  expert  may  be  guilty  of  negligence 
in  doing  what,  at  the  time,  his  Judgment  ap- 

groves.  Decree,  The  Germanic,  124  F.  1,  69 
'.  C.  A.  521,  affirmed. — Oceanic  St^am  Nav. 
Co.  V.  Aitken.  25  S.  Ct.  317,  196  V.  S.  589, 
«)  L.  Ed.  610. 

^»5.  Onstomazy  metliods  mnd  aots. 

9%e  S7  Cent  Dig.  Neglig.  S  7. 

If  the  character  of  an  act  is  such  that  a 
Jury  may  fairly  say  that  injury  to  others  might 


reaiBonably  be  apprehended,  the  fact  that  audi 
acts  had  customarily  been  performed  for  a  long 
time,  without  in  fact  causing  any  injury,  is  not 
an  answer  as  matter  of  law  to  the  diarge  of  neg- 
ligence in  permittinit  the  continuance  thereof.— 
Fletcher  v.  Baltimore  &  P.  R.  Co.,  18  S.  Ct.  85, 
168  U.  S.  135,  42  L.  Ed.  411. 


(B)  DANGEROUS  SUBSTANCES.  MA- 

CHINERY,  AND  OTHER  IN- 

STRUMENTALITIES. 

See  87  Cent.  Dig.  Neglig.  ||  19-«. 


See- 
Electricity,  «=»12-19. 
Explosives,  ^s»6-9.  * 
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(C)  CONDITION  AND  USE  OF  LAND. 

BUILDINGS.  AND  OTHER 

STRUCTURES. 

see  87  Cent.  Dig.  Neglig.  H  41-68. 

See- 
Carriers,  ^s»286. 
Collision. 
Ferries,  ^=s>32. 

Landlord  and  Tenant,  4s»lG2-164. 
Master  and  Servant,  ^s»101-129,  31^-319. 
Municipal    Corporations,     ^=s»75o-825,     831, 
853. 

II.  PROXIMATE  CAUSE  OF  INJURY. 

See- 
Carriers,  ^=»305. 
Death,  <8=»17. 

^=:>56.  Effioie&t  eause  of  injury  la  s^b* 
eral. 

See  37  Cent.  Dig.  NegUg.  H  68.  70. 

The  first  of  two  causes  which  contributed 
to  produce  an  injury  was  the  proximate  cause, 
where  it  was  the  efficient  cause  which  set  the 
other  in  operation,  and  that  following  was  but 
its  incident  or  necessary  consequence.  It  is  only 
where  the  causes  are  independent  of  each  other 
that  the  nearest  is,  of  course,  to  be  charged  with 
the  disaster.  Case  (D.  C.)  64  F.  878,  certified. 
-The  G.  R.  Booth,  19  S.  Ct.  9,  171  U.  S.  450. 
43  L.  Ed.  234. 

^=:»0O.  Remote  ooBseque&oes. 

See  87  Cent.  Dig.  Neglig.  S  78. 

To  render  a  person  liable  for  injury  caused 
by  his  negligence,  such  negligence  must  be  the 
immediate,  and  not  the  remote,  cause  of  the  in- 
jury sued  for. — St  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Commercial  Union  Ins.  Co.,  139  U.  S.  223,  11 
S.  Ct.  554,  35  L.  Ed.  154. 

^=»61.  Oonovrront   oauees. 

See  87  Cent.  Dig.  Neglig.  iS  74,  75. 

A  mine  owner  is  not  absolved  from  re- 
sponsibility for  his  neglect  to  perform  his  stat- 
utory duty  to  prevent  the  accumulation  of 
dangerous  gases,  which  led  to  an  explosion,  be- 
cause there  was  another  efficient  cause  con- 
tributing to  the  accident  for  which  a  recovery 
could  not,  under  the  declaration,  be  had.— 
Wilmington  Star  Min.  Co.  v.  Fulton,  27  a  Ct 
412.  205  U.  S.  eO,  51  L.  Ed.  708. 

III.  CONTRIBUTORY  NEOUOEHOE. 

Particular  persons,  see- 
Admiralty,  ^=»31. 
Animals,  ^=s>33. 
Carriers,  «=»327-347. 
Collision,  ^=s>71. 
Master  and  Servant,  ^=»228-246,  274,  289, 

296. 
Municipal  Corporations,  ^=»802-807. 
Railroads,  «s»323-^5,  458-461. 

(A)    PERSONS    INJURED    IN    GENERAL. 

^=s>82«  Coatributozy  neslice&oe  as  pros- 
Imate  oause  of  lajurj. 

See  87  Cent  Dig.  Neglig.  SS  112-U4 . 

Although  defendant's  negligence  may  have 
been  the  primary  cause  of  the  injury  complained 
of,  yet  an  action  for  such  injury  cannot  be  main- 
tained if  the  proximate  and  immediate  cause  of 
the  injury  can  be  traced  to  the  want  of  ordi- 
nary care  and  caution  in  the  party  injured,  un- 
less the  exercise  of  reasonable  care  and  pru- 
dence on  the  part  of  defendant  might  have  avoid- 
ed the  consequences  of  the  injured  party's  neg- 
ligence.—Grand  Trunk  Ry.  Co.  of  Canada  v. 
Ives.  144  U.  S.  408.  12  S.  Ct.  679,  36  L.  Ed. 
485,  affirming  judgment  \G,  C.)  Ives  y.  Grand 
Trunk  Ry.  Co.,  35  J*.  176. 


^s>83.  Injuxy    aToidable    Aotwitbetaad* 
Ins  eoatiibutovy  aesliceaee. 

See  87  Cent.  Dig.  Neglig:  |  116. 

Contributoiy  negligence  of  the  person  in- 
jured will  not  prevent  recovery,  where  such  neg- 
ligence was  known  to  the  party  causing  the  in- 
jury, and  the  injury  could  have  been  avoided  by 
the  use  of  ordinary  and  reasonable  care. — In- 
land &  Seaboard  Coasting  Co.  v.  Tolson,  139 
U.  S.  651,  11  S.  Ct  653,  35  L.  Ed.  270,  affirm- 
ing judgment  Tolson  v.  Inland  &  S.  Coasting 
Co.,  6  Mackey,  39;  Grand  Trunk  Ry.  Co.  of 
Canada  v.  Ives,  144  U.  S.  408, 12  S.  Ct  679,  36 
L.  Ed.  485. 

(B)  CHILDREN  AND  OTHERS  UNDER 

DISABIUTY. 

^s»85.  Ohildren. 
See  87  Cent  Dig.  Neglig.  H  181-128. 

The  fSill  of  a  boy  into  a  place  of  d^ing^  not 
before  known  to  him,  while  he  was  running 
from  threatened  harm  along  the  only  path  open, 
is  not  to  be  deemed  the  result  of  his  negligence. 
—Union  Pac.  Ry.  Co.  v.  McDonald,  152  U.  S. 
262.  14  S.  Ct.  619.  38  L.  Ed.  434,  affirming 
judgment  (C.  C.)  McDonald  v.  Union  Pac  Ry. 
Co.,  42  F.  579. 

(C)  IMPUTED  NBGLIGBNCB. 

^=»92.    NesliKenoe  of  earrier  imputaUo 
to  passensor* 

See  87  Cent  Dig.  Neglig.  S|  142-146. 

A  person  who  hires  a  public  haudk,  and  gives 
the  driver  directions  as  to  the  place  to  which 
he  wishes  to  be  conveyed,  but  exercises  no 
other  control  over  the  conduct  of  tiie  driver  is 
not  responsible  for  his  acts  or  negligence,  or 
prevented  from  recovering  apdnst  a  railroad 
company  for  injuries  suffered  from  a  collision 
of  its  train  with  the  hack,  caused  by  the  neg- 
ligence of  both  the  managers  of  the  train  and 
of  the  driver.— Little  v.  Hackett  116  U.  S.  386. 
6  S.  Ct.  391,  29  L.  Ed.  652. 

^s>04.   Neslisence    of    parent    or    e«sto- 
dlaii  Imputable  to  obild. 

See  87  Cent.  Dig.  Neglig.  S|  161-181. 


—  Care  of  oblldrea. 

See  87  Cent  Dig.  Neglig.  88  167-16L 

Consent  by  a  mother  to  a  visit  by  plaintiff, 
her  son,  12  years  of  age,  to  a  coal  mine,  in  com- 

gany  of  one  presumably  capable  of  caring  for 
im,  is  not  negligence  contributing  to  an  in- 
jury to  him  near  the  mine  from  a  concealed 
danger  unknown  to  both.— Union  Pac.  Ry.  Co. 
V.  McDonald,  152  U.  S.  202,  14  S.  Ct  619,  38 
L.  Ed.  434,  affirming  judgment  (C.  C.)  McDon- 
ald V.  Union  Pac.  Ry.  Co.,  42  F.  579. 

(D)  COMPARATIVE    NEGLIGENCE. 

Equal   protection   of   laws,   see   Constitutional 

Law,  «=s>245. 
Privileges  and  immunities  of  citiBens  of  United 

States,  see  Constitutional  Law,  ^=^206. 

^s»101.  Effeot  of  differenoe  la  decree  or 
preponderanoe    of    aesUs^nee. 

See  87  Cent.  Dig.  Neglig,  8|  8S,  168.  164.  187 ;  f 
Cent.  Dig.  Carr.  |  1888;  16  Cent.  Dig.  Damag.  8  371; 
34  Cent  Dig.  Mast.  A  S.JJ  666.  672;  41  Cent  Dig. 
R.  R.  88  lOKl.  1318.  1609.  1686. 

The  direction  in  Employer's  Liability  Act 
April  22, 4908,  as  to  diminution  of  damages  be- 
cause of  contributory  negligence  of  plaintiflT, 
means  that,  where  the  causal  negligence  is 
partly  attributable  to  him  and  partly  to  the 
carrier,  he  shall  only  recover  a  proportional 
amount,  bearing  the  same  relation  to  the  full 
amount  that  the  negligence  of  the  carrier  bears 
to  the  entire  negligence  attributable  to  both.— 
Norfolk  &  W.  R.  Co.  t.  Earnest,  33  S.  Ct  654, 
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NEGLIGENCE,  III  (D),  IV  (A),  (B) 


229  U.  S.  114.  57  L.  Ed.  1096,  Ann.  Oas.  19140, 
172. 

A  request  to  charge  as  a  matter  of  law  that 
a  switchman,  whose  arm  was  crushed  between 
two  cars  moving  in  interstate  commerce,  could 
not  recover  if  he  gave  the  "come  ahetid"  signal, 
as  he  went  between  the  cars,  is  properly  refused 
as  in  violation  of  Employers'  Liability  Act  of 
April  22,  1906,  establishing  the  rule  of  compara- 
tive negligence.— Grand  Trunk  Western  Ry.  Co. 
v.  Lindsay,  34  S.  Ct.  581.  233  U.  S.  42.  58  L. 
Ed.  838,  Ann.  Cas.  1914C,  168.  affirming  judg- 
ment 201  F.  836^  120  C.  C.  A.  166. 

The  contributory  negligence  of  a  switchman, 
whose  arm  was  crushed  between  two  cars  while 
examining  the  defective  coupling  mechanism, 
does  not  diminish  his  recovery  in  view  of  the 

?roviso  of  the  Employers'  Liability  Act  April 
-2,  1908,  J-  3,  establishing  the  rule  of  compara- 
tive negligence  where  the  mechanism  failed  to 
act  automatically  as  required  by  the  federal 
safety  appliance  act— Id. 

Ttte  direction  in  the  Employers'  Liability 
Act  April  22,  1908,  |  3,  that  the  diminution  of 
damages  on  plaintiffft  contributory  negligence 
shall  be  in  proportion  to  his  negligence,  means 
that,  where  the  cause  of  negligence  is  partly 
attribotable  to  him  and  partly  to  the  carrier,  he 
shall  not  recover  full  damages.— Seaboard  Air 
Line  Ry.  v.  Tilghman.  35  S.  Ct  653,  237  U. 
S.  490,  69  L.  Ed.  1069,  reversing  judgments 
TUghman  v.  Seaboard  Air  line  R.  Co.,  83  S.  E. 
315,  167  N.  O.  163,  and. Id.,  83  S.  B.  1090,  167 
N.  C.  16a 

The  comparative  negligence  rule  established 
by  the  E2mployers'  Liability  Act  is  not  applicable 
to  the  case  ot  a  rear  brakeman  who,  after  going 
back  to  signal  a  train  approaching  from  the 
rear,  remained  in  the  caboose  until  a  collision 
occurred ;  his  negligence  being  the  sole  cause  of 
the  injury.— Great  Northern  Ry.  Co.  v.  Wiles, 
36  S.  Ct  406,  240  U.  S.  444,  60  L.  Ed.  732, 
reversing  judgment  Wiles  v.  Great  Northern  Ry. 
Co.,  147  N.  W.  427,  125  Minn.  348. 

TV.  AOTIONB. 

Damages,  see  Damages,  «s»95-98,  106. 129-134. 
Injuries  to  married  woman,  see  Husband  and 
Wife,  ♦»209. 

(A)  RIGHT  OF  ACTION.  PARTIES,   PRE- 
LIMINARY PROCEEDINGS,  AND 
PLEADING. 


Deelaratlim,  oomplaiaty  or  p«ti* 
tion. 

flee  S7  Gent  Dig.  Negllg.  ||  174-198 ;   15  Cent  Dig. 
Deatb,  I  82. 

^s>113.  ....  NegatiTliis         oontributozy 
nefflise&oe  or  otber  fault. 

See  37  Cent  Dig.  Negllg.  U  18S-193 ;    15  Cent  Dig. 
Death,  |  «2. 

Contributory  negligence  is  matter  of  defense, 
to  be  pleaded  by  defendant,  and  need  not  be 
negatived  in  the  complaint.— Texas  &  P.  Ry. 
Co.  T.  Volk,  151  U.  S.  73,  14  S.  Ct.  239,  88  L. 
Ed.  78. 

<=»110.  Issues,  proof,  and  Tarlanoe. 

See  17  Cent  Dig.  Neglig.  H  200-216. 

In  an  action  for  personal  injuries,  where 
plaintiff  alleges  that  the  injuries  for  which  he 
seeks  to  recover  were  caused  by  a  defective  pile 
driver,  he  cannot  recover  for  injuries  received  on 
account  of  an  unmanageable  team  of  horses  used 
in  operating  it  Judgment  (Ariz.)  36  P.  216,  4 
Aril.  258,  affirmed.— Santa  f>6,  P.  &  P.  Ry.  Co. 
V.  Huriey,  19  B.  Ct  879,  172  U.  S.  645,  43  L. 
Ed.  1183. 


(B)  EVIDENCE. 

Res  gests,  see  Evidence,  ^=»120-128. 

^s»120.  Presmnptloas     and     burden    ef 
proof. 

See  37  Cent  Dig.  Neglig.  ||  217-284. 


«—  Nesligenoo   in   goneral. 

See  27  Cent  Dig.  Neglig^  S|  217-220.  224-228.  27L 

The  doctrine  of  res  ipsa  loquitur  does  not 
shift  the  burden  of  proof  so  as  to  require  de^ 
fendant  to  overcome  the  presumption  of  negli- 
gence by  a  preponderance  of  evidence.— Sweeney 
V.  Erving,  33  S.  Ct  416,  228  U.  S.  233,  57  L. 
Ed.  815,  Ann.  Cas.  1914D,  905,  affirming  judg- 
ment 35  App.  D.  C.  57. 

^=»122.  ._  Oontribntory  neglisenoo. 

See  87  Cent  Dig.   Neglig.  if  221-223.  228-234. 

In  an  action  for  injuries,  contributory  neg- 
ligence is  a  matter  of  defense,  and  tiie  plaintiff 
is  not  required  to  prove  its  absence,  as  a  part 
of  his  case.— Inland  &  Seaboard  Coasting  Co. 
V.  Tolson,  139  U.  S.  551.  11  S.  Ct  653,  35  L. 
Ed.  270,  affirming  judgment  Tolson  v.  Inland 
&  S.  Coasting  Co.,  6  Mackey,  39;  Texas  &  P. 
Ry.  Co.  V.  Volk,  151  U.  S.  73.  14  S.  Ct  239, 
38  L.  Ed.  78. 

Although  the  burden  of  proving  contribu- 
tory negligence  is  upon  defendant,  the  defense 
may  be  founded  upon  facts  shown  by  plaintiff's 
evidence  alone. — Washington  &  G.  R.  Co.  v. 
Tobriner,  147  U.  S.  571,*  13  S.  Ct  557,  37  L. 
Ed.  284. 

<8=s>123.  Admissibility. 
See  87  Cent  Dig.   Neglig.  ||  286-261 


— >  Similar    f  aets 

tiOBS, 

See  87  Cent  Dig.  Neglig.  U  289-244. 

To  show  that  a  defect  in  property  existed 
and  caused  a  particular  injury,  evidence  of  oth- 
er accidents  or  injuries  occurring  about  the 
same  time  and  place  from  the  same  or  similar 
cause  is  admissible. — District  of  Columbia  v. 
Arms,  107. U.  S.  519,  2  S.  Ct  840.  27  L.  Ed. 
618 ;  Kennon  v.  Gilmer,  131  U.  S.  22^  9  S.  Ct 
696,  33  L.  Ed.  110. 

^=9126.  —  RelatioA    of    defendant    to 
cause  of  injusy. 

See  37  Cent  Dig.  Neglig.  99  246-247. 

Evidence  of  other  accidents  or  injuries  from 
the  same  cause  or  similar  defect  is  admissible 
on  the  question  of  defendant's  knowledge. — 
District  of  Columbia  v.  Arms,  107  U.  S.  519.  2 
S.  .Ct  840.  27  L.  Ed.  618. 


— >  GonditioBS  after  injury. 

See  87  Cent  Dig.  Neglig.  91  2S0-264. 

Evidence  of  changes  or  repairs  made  after 
an  accident  is  admissible  to  show  a  defective 
condition  at  the  time  of  the  injury. — Choctaw, 
O.  &  G.  R.  Co.  V.  McDade,  24  S.  Ct  24,  191 
U.  S.  64,  48  L.  Ed.  96,  affirming  judgment  112 
F.  888,  50  C.  C.  A.  591. 


—  Precautions  against  recnr- 
renoe  of  injnry. 
See  87  Cent  Dig.  Neglig.  99  265.  K9. 

Evidence  that,  after  an  accident  resulting 
in  injury  to  plaintiff,  defendant  took  precautions 
to  prevent  a  recurrence  of  the  injury,  or  made 
changes  and  repairs  in  the  property  or  place 
causing  the  same,  is  not  admissible  to  show 
negligence. — Columbia  &  P.  S.  R,  Co.  v.  Haw- 
thorne, 144  U.  S.  202,  12  S.  Ct.  591.  36  L.  Ed. 
405,  reversing  judgment  3  Wash.  T.  353,  19 
P.  25. 
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— »  Coatrilmtoxy  nesUsenoe  or 
otber  fault  of  person  Injnred. 

See  87  Cent.  Dig.  Negllg.  IS  257-266.  . 

Where  the  injury  complained  of  was  caused 
by  the  backing  of  a  train  against  a  car  on  a 
siding,  which  plaintiff  was  unloading,  the  tes- 
timony of  a  man  engaged  with  plaintiff  that  they 
were  busy  at  their  work,  and  did  not  think  of 
an  engine  coming  in,  is  competent  on  the  issue 
of  contributory  negligence.— Texas  &  P.  Ry.  Co. 
V.  Volk,  151  V.  S.  73,  14  S.  Ot,  289.  38  L.  Ed. 

^=9133.  Woislit  And  siiffioieiioy. 

See  87  Cent  Dig.  Negllg.  IS  267-270,  272-276. 


—  In  z^n^nL 

See  87  Cent  Dig.  Neglig.  SS  267-2^0,  272.  278. 

A  jury  is  warranted  in  finding  that  tuber- 
culosis of  the  spine  is  the  direct  result  of  an 
injury  from  falling  timber,  where  the  blow  oc- 
casioned the  development  of  the  disease,  though 
it  was  not  discovered  for  a  year. — (1012)  Texas 
&  P.  R.  Co.  y.  Howell,  32  S.  Ct  601,  224  U. 
S.  577.  56  L.  Ed.  892,  affirming  judgment  (1911) 
191  F.  1006,  111  O.  O.  A.  674. 

(0)  TRIAL,    JUDGMENT.    AND    REVIEW. 

Application  of  InstructionB  to  case,  see  Trial, 

^=9249. 
Directing  verdict,  see  Trial,  «s>168. 

^=:»136.  Questtons'  for  Jnzy. 

See  87  Cent  Dig.  Negilig.  |§  277-863:    84  Cent  Dig. 
Mast  A  S.  §  1091 ;    41  Cent  Dig.  R.  R.  |  1745. 

The  terms  "ordinary  care,"  "reasonable  pru- 
dence,'' and  such  like  terms  have  a  relative  sig- 
nificance, and  cannot  be  arbitrarily  defined; 
and,  when  the  facts  are  such  that  reasonable 
men  differ  as  to  whedier  there  was  negligence 
on  the  part  of  the  plaintiff,  the  determination 
of  the  matter  is  for  the  jury ;  nor  is  it  error  to 
instruct  them  to  fix  the  standard  for  reasonable, 
prudent,  and  cautious  men  according  to  their 
judgment  and  experience.— Grand  Ttunk  Ry. 
Go.  of  Canada  y.  Ives,  144  U.  S.  406,  12  S.  Ct. 
6t9,  86  L.  Ed.  485,  affirming  ju^ment  Ives  v. 
Grand  Trunk  R.  Co.  (C.  C.)  85  F.  176. 

The  question  of  contributory  negligence  is 
one  of  fact  for  the  jury.— Id. 

Where  the  evidence  of  contributory  neg- 
ligence is  not  of  such  a  conclusive  character 
as  would  warrant  the  court  in  setting  aside  a 
verdict,  the  question  of  contributory  negligence 
should  be  left  to  the  jury.— Washington  &  G.  R. 
Co.  V.  Tobriner.  147  U.  S.  571,  13  S.  Ct  557, 
37  L.  Ed.  284. 

Where  undisputed  facts  show  negligence  of 
defendant,  which  is  the  primary,  substantial 
cause  of  the  injury  complained  of,  and  there 
is  no  just  ground  for  imputing  contributory  neg- 
ligence to  plaintiff,  it  is  not  error  to  instruct 
the  jury  that  defendant  is  guilty  of  negligence, 
and  that  the  disputed  issue  is  the  question  of 
damages. — ^Union  Pac.  Ry.  Co.  v.  McDonald, 
152  U.  S.  262,  14  S.  Ct  619,  38  L.  Ed.  434,  af- 
firmixig  judgment  (C.  CO  McDonald  y.  Union 
Pac  R.  Co.,  42  F.  579. 

Upon  the  question  of  negligence  the  court 
may  direct  a  verdict,  where  the  evidence  is  un- 
disputed, or  is  so  conclusive  that  the  court,  in 
the  exercise  of  a  sound  discretion,  would  be  com- 
pelled to  set  aside  a  verdict  in  opposition  to  it 
—Southern  Pac.  Co.  v.  Pool,  160  U.  S.  438,  16 
S.  Ct  338,  40  li.  Ed.  485. 

On  the  question  of  negligence  or  contribu- 
tory negligence,  when  the  facts  are  so  clear  that 
the  inference  therefrom  is  irresistible,  the  court 
may  decide;  but,  when  the  facts  or  the  infer- 
ences to  be  drawn  from  them  are  doubtful,  the 
whole  matter  must  be  submitted  to  the  jury 
uiider  prqper  instructions.— J>i8trict  of  Columbia  ' 


V.  Moulton,  21  S.  Ct  840,  182  U.  S.  576.  45  L. 
Ed.  1237,  reversing  judgment  15  App.  D.  C. 
363 ;  Wabash  R.  CJo.  v.  Mathew,  26  S.  Ct  752» 
199  U.  S.  605,  50  li.  Ed.  329,  affirming  judg- 
ment Mathew  v.  Wabash  R  Co.,  78  S.  W.  271» 
115  Mo.  App.  468. 

The  negligence  of  one  who  carelessly  places 
herself  in  a  position  exposed  to  danger  cannot 
as  matter  of  law  be  said  to  be  the  proximate 
cause  of  an  injury,  if  her  negligence  was  discov- 
ered in  time  to  avoid  the  injury  by  the  use  of 
reasonable  care,  and  such  care  was  not  exercised. 
Judgment  (1904)  23  App.  D.  C.  551,  reversed. 
— Chunn  v.  City  &  Suburban  Ry.  of  Washington, 
28  S.  Ct  63,  207  U.  S.  302,  52  L.  Ed.  219. 

Whether  a  fire  was  caused  by  tl\e  inflam- 
mable nature  of  a  mixture  of  coal  oil  and  gaso- 
line sold  as  coal  oil  is  for  the  jury,  where  the 
evidence  while  tending  to  show  that  such  mix- 
ture had  been  used  to  saturate  kindling  wood 
in  a  stove,  tends  to  rebut  implication  that,  after 
the  fire  had  been  lighted,  the  mixture  was  pour- 
ed upon  it  Judgment  (1907)  89  P.  212,  18 
Okl.  107,  affirmed.— Waters-Pierce  Oil  CJo.  v. 
Deselms,  29  S.  Ct  270,  212  U.  S.  159,  63  U 
Ed.  453. 

^=»137.  Instmotlons. 

See  87  Cent  Dig.  Negllg.  ||  364-tM:   41  Cent  Dig. 
R.  R.  §  1212. 


—  In  seneraL 

See  S7  Cent.  Dig.  Neglig.  If  864-870L 

The  court  charged  that  the  defendant  havinr 
alleged  contributory  negligence  on  the  part  or 
the  plaintiff,  it  must  be  established  by  a  dear 
preponderance  of  evidence  to  warrant  the  jury 
in  finding  it  Held  proper,  and  not  calculated 
to  mislead  the  jury  into  assuming  that  the  proof 
of  contributory  negligence  must  be  adduced  by 
the  defendant^Northem  Pac.  R.  Co.  v.  Mares» 
123  U.  S.  710,  8  S.  CJt.  321,  81  L.  Ed.  296,  af- 
firming judgment  Mares  v.  Northern  Pac.  B. 
Co.,  3  Dak.  336,  21  N.  W.  5. 


See  27  Cent  Dig.  Neglig.  S|  271-177. 

Proper  effect  is  not  given  to  Employers'  Iiia* 
bility  Act  April  22,  1908,  i  8,  by  an  instruc* 
tion  leaving  to  the  jury  the  matter  of  diminish- 
ing the  damages  for  contributory  negligence 
without  making  any  standard  other  than  their 
own*  conception  of  what  is  reasonable. — Seaboard 
Air  Line  Ry.  v.  Tilghman,  35  S.  Ct  653,  23T 
U.  S.  499,  59  L.  Ed.  1069,  reversing  judgments 
Tilghman  v.  Seaboard  Air  line  R.  Co.,  83  S.  E. 
315,  167  N.  C.  163,  and  Id.,  83  S.  R  1090,  16T 
N.  C.  163. 


—  Contrllmtory  aesUff^Ace. 

See  27  Cent  Dig.  Neglig.  ||  282-889:    41  Cent  Dig;. 
R.  R.  I  1212. 

It  is  proper  to  modify  an  instruction  request- 
ed, that  if  plaintiff  placed  his  foot  between  tho 
piles  and  flooring  of  a  pier,  and  left  it  there 
while  the  boat  was  makmg  the  pier,  so  that  it 
was  injured  by  the  boat's  striking  the  pier,  then 
he  cannot  recover,  by  stating  that  the  act  men- 
tioned must  be  found  to  be  negligence  that  con- 
tributed to  the  injury,  before  it  can  defeat  ft 
recovery.— Inland  &  S.  Coasting  Co.  v.  Tolson^ 
139  U.  S.  551,  11  S.  Ct  653,  315  L.  Ed.  270,  af- 
firming judgment  Tolson  v.  Inland  &  S.  Coast* 
ing  Co.,  6  Mackey,  39. 

An  instruction  that  Employer's  Liability 
Act  April  22,  1908,  requires  uiat,  where  plain- 
tiff has  been  guilty  of  contributory  negligence, 
the  damages  shall  be  diminished  in  proportion 
to  the  amount  of  negligence  attributable  to  such 
employ^,  held  not  objectionable  because  the 
court  further  states  that  such  negligence  goes 
by  way  of  diminution  of  damages. — Norfolk  & 
W.  R.  Co.  V.  Earnest,  33  S.  Ct  654.  229  U.  & 
114,  57  U  Ed.  1096,  Ann..  Cas..  1914C,  172. 
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NEUTRALITY  LAWS 


V.  ORIMIHAI.  RESPONBIBIIXnr. 

[No  pansraphs  or  references  In  thli  Digest  But 
see  37  Cent.  Dig.  Neglig.  U  406.  409.] 

NEGOTIABLE  INSTRUMENTS. 

See  Bilk  and  Notes. 

NEGROES. 

Adultery  between  negroes  and  whites,  see  Adul- 
tery, ^s>l'6. 

Discrimination  against  as  denial  of  equal  pro- 
tection of  laws,  see  Constitutional  Lia^,  ^=» 
214r-223. 

Discrimination  against  as  yiolation  of  civil 
rights  laws,  see  Civil  Bights. 


Effect  of  admission  of  territory  as  state  on  au- 
thority to  enact  separate  coach  laws,  see 
States,  «s»9. 

Laws  prohibiting  teaching  of  negroes  and  white 
pupils  in  same  institution  as  denying  due  pro- 
cess of  law,  see  Constitutional  Law,  ^=^278 ; 
review  of  decision  construing  law  as  depend- 
ent on  possible  invalidity  under  federal  consti- 
tution, see  Courts,  ^s»891. 

Power  of  Congress  to  punish  for  coercing  ne- 
groes to  leave  employment,  see  Criminal  I/aw, 

Separate  coach  law  as  iniposing  involuntary 
servitude,  see  Constitutional  Law,  ^=^83; 
congressional  inaction  affecting  right  of  car- 
rier, see  Carriers,  ^=»24;  interference  with 
commerce,  see  Commerce.  ^=^7,  62. 

Suffrage,  see  Election,  ^=s»ll,  12,  107. 


NEUTRALITY   LAWS. 

Scope-Note, 

[INCIfUDES  breach  of  neutrality  or  of  other  International  obllgationB  by  hostile  acts 
of  private  persons  against  a  foreign  nation  at  peace  with  the  United  States;  nature  and 
extent  of  criminal  responsibility  therefor,  and  grounds  of  defense;  and  prosecution  and 
punishment  of  such  acts  as  public  offenses. 

[For  related  matters  under  othor  topics,  •••  cross -refersnoes  after  analysisj 


Analysis. 

3.  Nature  and  elements  of  offenses. 

4.  Forfeitures  of  vessels  and  enforcement  thereof. 


Cross-References. 

Instruction  invadinpr  province  of  jury  in  pros* 
ecution  for  violation,  see  Criminal  Law,  ^=» 
768. 


Hatiive  And  elements  of  offenses. 

Bee  87  Cent.  Dig.   Neut  Laws,  |§  8-8. 

A  body  of  men  went  on  board  a  tug  loaded 
with  boxes  of  arms,  and  were  taken  by  It  30  or 
40  miles  ont  to  sea,  when  they  met  a  steamer 
outside  the  S-mUe  limit,  by  prior  arrangement. 
They  boarded  her,  takin/ir  the  boxes  with  them, 
which  they  opened,  distributing  the  arms  among 
themselves.  They  drilled  to  some  extent  on 
board,  and  were  apparently  officered;  and,  as 
preconcerted,  they  disembarked  near  the  coast 
of  Cuba,  to  effect  an  armed  landing  thereon. 
Held,  that  the  jury  had  a  right  to  find  that  this 
was  a  military  expedition  or  enterprise,  with- 
in the  meaning  of  the  neutrality  law.— Wiborg 
T.  United  States,  163  U.  S.  632,  16  S.  Ct.  1127, 
1107,  41  It,  Ed.  289,  affirming  judgment  (D.  C.) 
United  States  v.  Wiborg,  73  P.  159. 

Mates  of  a  foreign  vessel  sailing  from  a 
United  States  port,  who  at  the  time  of  sailing 
did  DOt  know  that  the  vessel  was  to  carry  an  ex- 
pedition in  violation  of  the  neutrality  law,  and 
did  not  learn  thereof  until  they  met  beyond  the 
three-mile  limit  another  vessel  containing  men 
and  arms,  are  not  guilty  of  the  offense.— id. 

If  the  officers  of  a  foreign  vessel,  sailing 
from  a  United  States  port,  which,  after  passing 
the  three-mile  limit,  took  aboard  men  and  arms 
for  an  expedition  in  violation  of  the  neutrality 
law,  had  prepared  for  sailing,  and  had  taken 
aboard  extra  boats  while  in  port,  with  knowl- 
edge'of  the  proposed  expedition,  they  were  guilty 


of  the  crime  in  the  district  from  which  they  sail- 
ed.--Id. 

It  was  proper  for  the  court  to  charge  that 
any  combination  of  men  organized  in  the  United 
States  to  go  to  Cuba,  to  make  war  upon  its 
government,  provided  with  arms  and  ammuni- 
tion (the  United  States  being  at  peace  with 
Cuba),  constituted  a  military  expedition  prohib- 
ited by  Rev.  St.  §  5286 ;  and  that  it  was  not 
necessary  that  the  men  should  be  drilled,  put 
in  uniform,  or  prepared  for  efficient  service; 
but  that  it  was  sufficient  that  they  should  have 
combined  and  organized  in  the  United  States 
to  go  to  Cuba,  and  make  war  on  a  foreign  gov- 
ernment, and  should  have  provided  themselves 
with  the  means  of  doing  so.— Id. 

Rev.  St  S  5286,  making  it  a  criminal  of- 
fense to  provide  or  prepare  the  means  for  a  mil- 
itary expedition  or  enterprise  against. a  people 
with  whom  the  United  States  are  at  peace,  ao- 
plies  to  the  providing  or  preparing  of  means  of 
transportation  for  such  an  expedition  or  enter- 
prise.—Id. 

Rev.  St  U.  S.  §  5283,  by  forbidding  the 
fitting  out  and  arming  of  a  vessel  with  intent 
that  she  shall  be  employed  in  the  service  of  any 
foreign  prince  or  state  "or  of  any  colony,  dis- 
trict, or  people,"  includes  any  insurgent  or  in- 
surrectionary body  of  people  acting  together 
and  conductmg  hostilities,  though  their  belliger- 
ency has  not  been  recognized. — ^The  Three 
Friends,  17  S.  Ct  495,  166  U.  S.  1,  41  L.  Ed. 
897,  reversing  decree  (D.  C.)  78  F.  175. 
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The  act  of  sending  from  the  United  States 
to  a  foreign  and  prohibited  country,  without  ref- 
erence to  the  completion  of  such  act  by  the  land- 
ing or  delivery  of  the  merchandise  at  its  des- 
tination, held  condemned  by  Joint  Resolution 
March  14,  1912,  §  1,  making  it  unlawful  to  ex- 
port any  arms  or  munitions  of  war  from  the 
tJnited  States  to  an  American  country  brought 
within  the  terms  of  the  resolution  by  the  proc- 
lamation of  the  President ;  section  2  of  the  res- 
olution making  the  prohibition  of  the  first  sec- 
tion operative  by  punishing  violations  of  the 
provisions,  and  maidng  punishable  in  express 
terms  "any  shipment  ot  material  hereby  declar- 
ed unlawful."— United  States  v.  Chavez,  33  S. 
Ot  595,  228  U.  S.  525,  57  L.  Ed.  950,  revers- 
ing judgment  (D.  0.)  199  F.  518. 

Resort  to  personal  carriage  to  move  prohib- 
ited articles  from  the  United  States  to  a  foreign 
and  prohibited  country  will  not  render  inappli- 
cable prohibitions  of  Joint  Resolution  Mardi  14, 
1912,  §§  1,  2,  against  the  shipment  of  munitions 
of  war  from  the  United  States  to  an  American 
country  brought  within  the  terms  of  the  resolu- 
tion by  the  proclamation  of  the  President. — Id. 

^s»4.  Forfeitures  of  tossoIs  a&d  enforoe* 
ment  thereof. 

See  27  Cent  Dig.  Neut  Laws,  H  9-13. 

Under  Rev.  St  i  5288,  forbidding  the  fit- 
ting out  and  arming  of  a  vessel  with  intent  that 
she  be  employed  against  a  government  with 
which  the  United  States  are  at  peace,  no  prior 
personal  conviction  of  an  offender  is  necessary 
to  warrant  a  decree  of  forfeiture  in  rem  against 
the  vessel.— The  Three  Friends,  17  S.  Ot.  495, 
166  U.  S.  1,  41  L.  Ed.  897,  reversing  decree  (D. 
C.)  78  F.  175. 

A  vcbbA  libeled  for  forfeiture  for  violation 
of  the  neutrality  laws,  in  that  she  was  fitted 


out  and  armed  to  be  employed  in  the  service  of 
a  body  of  Ouban  insurgents  to  commit  hostili- 
ties against  the  subjects  of  the  king  of  Spain, 
should  not,  in  the  exercise  of  a  sound  discretion, 
be  released  on  bond,  pending  the  continuance 
of  the  insurrection,  prior  to  the  determination 
of  the  cause. — Id. 


NEWLY  DISCOVERED  EVIDENCE. 


See^ 


Judgment,  ^s>446. 
New  Trial,  «s»102-108. 
Public  Lands,  ^=»109. 

NEW  PARTIES. 

S«e  Parties,  4=937-18.' 

NEW  PROMISL 

See  Bankruptcy,  4s3>434. 

NEWSPAPERS. 

See  37  Cent.  Dig.  Newip. 

Conspiracy  to  injure  competing  paper,  see  G(m- 
spiracy,  ^=s»30. 

Publication  of  libelous  articles,  see  Libel  and 
Slander. 

Publication  of  notice  of  failure  of  co-owner  to 
contribute  to  working  mine,  see  Mines  and 
Minerals,  ^=:»23. 

Publication  of  notice  of  improvements,  see  Dis- 
trict of  Oolumbia,  ^=»13. 

Publication  of  notice  of  sale  under  power  in 
mortage,  see  Mortgages,  ^=»866w 

Publication  of  process,  see  Process,  ^s»86-106. 


NEW   TRIAL. 

Scope-Note. 

[INCLUDES  Judicial  re-examination  by  the  same  tribunals  of  Issoes  in  civil  cases  aft- 
er trial  and  determination  thereof  by  courts,  sitting  with  or  without  a  jury,  or  by  refer- 
ees; nature  and  scope  of  the  remedy  in  general;  grounds  for  new  trials,  as  matter  of 
right  or  as  matter  of  discretion;  jurisdiction  to  grant  and  proceedings  to  obtain  new  tri- 
als ;  and  proceedings  at  new  trials. 

[For  ralated  mattars  undar  othar  topics,  sef  cross- raferanoas  aftar  analyafaj 


Analysis, 

I.  Nature  and  Scope  of  Remedy. 

♦»  1.  Power  and  duty  of  court  in  general. 

6.  Discretion  of  court. 

10.  Estoppel,  waiver,  or  ag^epments  aflFecting  right 

11.  Successive  applications. 

II.  Grounds. 

(A)  Errors  and  Irregularities  in  General. 

[No  paragraphs  or  references  in  this  Digest.    But  see  37  Oent.  Dig.  New 
Tr.  H   194l.] 

(B)  Misconduct  of  Parties,  Counsel,  or  Witnesses. 

[No  paragraphs  or  references  in  this  Digest.    But  see  37  Oent.  Dig.  New 
Tr.  SS  42-47.] 

(C)  Rulings  and  Instructions  at  Trial. 
39.  Instructions  and  failure  of  refusal  to  instruct. 
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NEW  TRIAL,  I 


11.  Grounds — Continued. 

(D)  Disqualification  or  Misconduct  ot  or  Aw^cting  Jury. 

^=»53.  Necessity  of  objection  at  trial. 
65.  Failure  to  object. 

(E)  Irregui^arities  or  Defects  in  Verdict  or  Findings. 

[No  paragraphs  or  references  In  this  Digest    But  see  37  Cent.  Dig.  New 
Tr.  SS  120-129.] 

(F)  Verdict  or  Findings  Contrary  to  Law  or  Evidence. 
^=»65.  Power  and  duty  of  court  in  general. 

(G)  Surprise,  Accident,  Inadvertence,  or  Mistake. 

[No  paragraphs  or  references  in  this  Digest.    But  see  37  Cent.  Dig.  New 
Tr.  iS  167-200.] 

(H)  Newly  Discovered  Evidence. 

48s»102.  Diligence  in  procuring  evidence. 
108.  Sufficiency  and  probable  effect. 

III.  Proceedings  to  Procure  New  Trial. 

4=^141.  Affidavits  and  testimony  of  juror.s. 

143.  Impeachment  of  verdict. 

156.  Continuance  or  postponement. 

162.  Remission  or  reduction  of  excess  of  recovery. 

IV.  Proceedings  at  New  Trial. 

«s»172.  Effect  of  proceedings  at  former  trial. 

V.  Statutory  New  Trial  aa  of  Right. 

180.  Parties  entitled  to  new  trial. 


Cross-References. 


Conformity  to  state  practice,  see  GoiirtB, 

353. 
Court  of  daims,  see  Courts,  4s>469. 
Criminal  prosecntions,  see  Criminal  Law, 

911-957. 
Granted  by  appeUate  coiirt,  see  Appeal  and 

ror,  «»1144,  1177.  1178,  1200-1212. 
Granted  by  lower  court  after  remand  by 

pellate  court,  see  Appeal  and  Error,  ^s»12i 


Er- 


ap* 
02. 


1  Necessity  of  motion  for  purpose  of  redeivsc,  see 
Appeal  and  Error,  ^=s>287-29i. 
Opening  or  vacating  judgment,  see  Judgment, 

Pendency  of  motion  as  affecting  bar  of  judgment, 
see  Judgment,  ^p>578. 

Review  of  proceedings,  see- 
Appeal  and  Error,  «s»9,  87,  110,  120,  438^ 

528,  033,  976-979,  1016,  1072, 1091, 1170. 
Criminal  Law.  ^=»1156. 


L  NATUBE  AHli  800PE  OF  BEBCEDT. 

^=>1.  Power/  and  duty  of  court  in  sen- 
oral. 

See  87  Cent.  Dig.  New  Tr.  H  l-S. 

Where  a  term  of  the  circuit  court  of  the 
District  of  Columbia  has  been  extended  indefi- 
nitely for  the  purpose  of  settling  a  bill  of  ex- 
ceptions, aiid  the  attorneys  are  unable  to  agree 
upon  it,  and  the  judge  dies  before  settling  it,  the 
supreme  court  of  the  district,  in  general  term, 
has  authority  to  grant  a  new  trial,  pursuant  to 
rale  64  of  that  court,  which  provides  for  new 
trials  when  the  judge  is  unable  to  settle  the  bill 
of  exceptions.— Hume  v.  Bowie,  148  U.  S.  245, 
13  S.  Ct  682,  87  L.  Ed.  438. 

^=»6.  Diflorotioa  of  oourt. 

Bee  37  Cent.  Dig.  New  Tr.  U  t,  10. 

Where  a  motion  for  a  new  trial  is  made  on 
the  minutes,  on  other  grounds  than  those  men- 
tioned in  Bev.  i^t  |  804,  the  trial  judge  has  no 
discretion  as  to  entertaining  the  motion,  but 
must  do  so  under  the  right  of  appeal  from  his 
decision,  as  provided  by  section  772. — Metropol- 
itan R.  Co.  V.  Moore,  121.  U.  S.  568,  7  S.  Ct. 
13.H  30  U  Ed.  1022:  Inland  &  Seaboard 
Coasting  Co.  v.  Hall,  124  U.  S.  121,  8  S.  Ct. 
397,  31  L.  Ed.  369. 


^=^10.  Estoppel,  walTor,  or  asrooatonta 
aifectiiis  rlg;ht. 

See  87  Cent.  Dig.  New  Tr.  IS  U,  115,  VSL 

A  new  trial  may  be  ordered  though  the  par- 
ty successful  at  the  first  trial  offered  to  waive 
her  rights  to  a  trial  by  jury.— McGovem  v.  Phil- 
adelphia &  R.  Ry.  Co.,  35  S.  Ct.  127,  235  U.  S. 
389,  59  L.  Ed.  283,  reversing  judgment  (D.  a> 
209  F.  975. 

^=»11.  BueoossiTO  applicatioas. 

See  37  Cent  Dig.  New  Tr.   S9  14-16. 

Code  Tenn.  1884,  |  3836,  providing  that 
"not  more  than  two  new  trials  shall  be  granted 
to  the  same  party  in  any  action  at  law,  or  upon 
the  trial  by  jury  of  an  issue  of  fact  in  equity," 
refers  only  to  new  trials  granted  because  of  the 
insufficiency  of  the  evidence,  and  not  where  there 
is  no  evidence  to  justify  the  finding,  or  where 
there  has  been  error  of  law,  and  does  not  violate 
Const.  U.  S.  Amend.  14,  which  provides  that 
"no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."-— Ijouisville  &  N.  R.  Co. 
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V.  Woodson,  184  U.  S.  614, 10  S.  Ct  628,  83  U 
Ed.  1032. 

H.  GROUNDS. 

(A)  ERRORS  AND  IRREGULARITIES  IN 

GENERAL. 

[No  paragraphs  or  references  in  this  Dlgefl[t.   But 
see  37  Cent..  Dig.  New  Tr.  §|  li>-41.] 

(B)  MISCONDUCT    OF    PARTIES,    COUN- 
SEL. OR  WITNESSES. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  87  Cent.  Dig.  New  Tr.  9S  43-47.] 

(CD  RULINGS    AND    INSTRUCTIONS    AT 

TRIAL. 

^s»39.    Instraotloiui   and  failure   ot  ve« 
fnsal  to  Instoi&ct. 

See  87  Cent.  Dig.  New  Tr.  S9  67-61- 

An  instmction  based  npon  an  erroneous  the- 
ory, unsupported  by  evidence,  is  erroneous: 
and  a  veraict  that  the  jury  may  have  rendered 
upon  such  erroneous  theory^  will  be  set  aside,  and 
a  new  trial  granted.— Davis  v.  Patrick,  122  U. 
S.  138,  7  S.  CL  1102,  30  L.  Ed.  1090. 

(D)  DISQUALIFICATION  OR  MISCON- 
DUCT OP  OR  AFFECTING  JURY. 

^s»53.  Ifeoessity  of  obJecttoA  at  tsiaL 

See  87  Cent  Dig.  New  Tr.  ||  106.115. 

^=:>55.  ...  Failure  to  object. 

See  S7  Cent.  Dig.  New  Tr.  |i  106-111. 

A  new  trial  need  not  be  granted  on  the 
ground  that  the  jury  was  improperly  influenced 
by  newspaper  reports  that  the  trial  judge,  in 
the  absence  of  the  jury,  stated,  on  a  motion  to 
direct  a  verdict,  that  he  was  inclined  in  favor 
of  the  plaintiff,  though  still  having  some  doubt, 
and  that  he  might  set  aside  a  verdict  for  de- 
fendants, where  counsel  for  defendants,  in  open 
court,  stated  that  they  would  take  their  chances 
of  the  effect  of  such  reports  upon  the  jury,  at 
a  time  when  there  were  several  ways  in  which 
the  jurors  could  have  been  prevented  from  see- 
ing the  papers,  and  stopped  the  court  from  even 
giving   the  jury   instructions  not   to  read  the 

apers.— Spreckels  v.  Brown,  29  S.  Ct  256,  212 

.  S.  208,  53  L.  Ed.  476. 


^ 


(£9  IRREGULARITIES   OR  DEFECTS   IN 
VERDICT   OR   FINDINGS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  87  Cent.  Dig.  New  Tr.  if  120-129.] 

(P)  VERDICT  OR  FINDINGS  CONTRARY 
TO  LAW  OR   EVIDENCE. 

4s»65.  Power  And  duty  of  oovrt  In  gon- 
eraL 

See  87  Cent  Dig.  New  Tr.  I  130. 

A  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  is  against  the  weight  of  evidence, 
may  be  heard  by  the  trial  judge  under  the  pro- 
vision of  Rev.  St.  i  804,  relating  to  the  District 
of  Columbia,  authorizing  him  to  hear  such  a  mo- 
tion where  the  verdict  is  attacked  *'for  insuffi- 
cient evidence."  The  phrase  quoted  includes 
insufficiency  in  point  of  fact,  and  is  equivalent 
to  **against  the  weight  of  evidence." — Metropol- 
itan R.  Co.  V.  Moore.  121  U.  S.  658,  7  S.  Ct. 
1334,  30  L.  Ed.  1022;  Inland  &  S.  Coasting 
Co.  V.  Hall,  124  U.  S.  121,  8  S.  Ct  397,  31  L 
Ed.  369. 

(G)  SURPRISE.    ACCIDENT.    INADVERT- 
ENCE, OR  MISTAKE. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  87  Cent.  Dig.  New  Tr.  |§  167-200.1 


(H)  NEWLY  DISCOVERED  EVIDENCE. 

^3>102.  DiU(geaoe  In  proeurins  eridenee*. 

See  S7  Cent  Dig.  New  Tr.  8§  207.  210-214. 

In  a  contest  over  special  improvement  tax- 
es, a  new  trial  will  to  refused  when  asked 
on  the  ground  of  newly-discovered  evidence,  and 
such  evidence  could  have  been  ascertained  bj 
using  due  diligence,  or  where  it  was  contained 
in  the  ordinance,  plans,  specifications,  and  es- 
timates ^which  were  open  to  the  movant's  in- 
spection before  trial,  and  constituted  a  part  of 
the  record  in  the  case.  Judgment  55  N.  E. 
325,  182  111.  250,  affirmed.— FarreU  t.  West 
Chicago  Park  Com'rs,  21  S.  Ct  609,  645,  181 
U.  S.  404.  45  L.  Ed.  916,  924. 

^s>108.  Bnffioieiioy  and  probable  effect* 

See  27  Cent.  Dig.  New  Tr.  ||  226,  227;    U  OenL 
Dig.  Des.  ft  Diet  f  4SL 

Newly  discovered  evidence,  to  be  a  ground 
for  a  new  trial,  should  be  such  as  would  prob- 
ably produce  a  different  result— Williams  v. 
United  States,  137  U.  8.  U3,  11  S.  Ct  43,  34 
U  Ed.  590. 

in*  PROCEEDINGS  TO  PBOOUBE 
NEW  TBIAIi. 

Effect  of  motion  for  new  trial  on  time  for  tak- 
ing appeal  or  other  proceeding  for  review,  see 
Appeal  and  Error,  ^=»345. 

Encroachment  of  Legislature  on  judiciary,  see 
Constitutional  Law,  ^s»55.' 

In  Federal  courts,  see  Courts,  ^=s»353. 

^3>141.  AJBdaTlts  and  testiiaoay  ef  !»• 
rora. 

See  27  Cent  Dig.  New  Tr.  19  290-299. 

^=:>143,  ._  Impeaebment  ef  Terdiet. 

See  87  Cent.  Dig.  New  Tr.  H  280-296. 

Jurors  may  not  in  the  federal  courts  im- 
peach their  verdict  hy  evidence  that  it  was  a 
quotient  verdict— McDonald  v.  Pless,  35  S.  Ct 
783,  238  U.  S.  264,  59  L.  Ed.  1300.  affirming 
judgment  206  F.  263,  124  C.  C.  A.  iSl. 

^=»156«  Co&tlniianee  er  postponement. 

Sea  27  Cent  Dig.  New  Tr.  I  S18. 

A  motion  for  a  new  trial  is  to  be  deemed 
to  be  overruled  at  the  end  of  the  term,  although 
continued  to  another  term  bv  an  order  in  cham- 
bers made  by  the  judge  who  tried  the  cause, 
because  of  his  inaUlity  to  attend,  by  virtue 
of  Rev.  St  Ariz.  1887,  par.  837,  requiring  mo- 
tions for  new  trials  to  be  "determined. at  the 
term  of  the  court  at  which  the' motion  shall 
be  made,"  eefpecially  when  considered  in  con- 
nection with  pcuragraph  842,  as  amended  by 
Acts  1891,  ]?,  49,  No.  49,  providing  for  a  review 
by  the  territorial  Supreme  Court  of  a  denial 
of  a  motion  for  a  new  trial,  and  enacting  that 
"in  case  there  shall  be  no  ruling  on  said  mo- 
tion for  a  new  trial  during  the  term  at  which 
it  was  filed,  then  said  motion  shall  be  denied.'*— 
James  v.  Appel,  24  S.  Ct  222,  192  U.  S.  129, 
48  L.  Ed.  377. 

^s»162.  Remission  or  rednotion  of  ez* 
eess  of  reeoTery. 

See  27  Cent  Dig.  New  Tr.  H  824-229. 

In  a  proper  case,  the  trial  court  has  dis- 
cretion to  allow  a  plaintiff  in  whose  favor  a 
verdict  is  rendered  to  elect  to  remit  part  of  the 
amount,  or  suffer  a  new  triaL  If  plaintiff  re- 
mits the  excess,  the  verdict  will  be  allowed  to 
stand,  and  judgment  may  be  entered  thereon. 
—Northern  Pac.  R.  Co.  v.  Herbert,  116  U.  & 
642,  6  S.  Ct  590,  29  L.  Ed.  756.  affirming 
Herbert  v.  Northern  Pac.  R.  Co.,  3  Dak.  38, 
13  N.  W.  349;  Clark  v.  Sid  way,  142  C.  S. 
682,  12  S.  Ct  327,  35  L,  Ed.  1157. 

The  filing  by  plaintiff  of  a  remittitur  of 
part  of  his  judgment  as  a  condition  of  avoid- 
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ins  a  new  trial,  and  his  motion  therenpon  made 
for  an  afllrmance  of  the  judsment  a«  to  the 
remaining  part,  is  a  waiver  of  all  right  to  ob- 
ject to  the  order  of  the  conrt  nnder  whioh  the 
remittitur  waa  made,  and  the  benefit  of  which 
be  has  thus  obtained  by  accepting  its  condi- 
tions.—Koenigsberger  Y.  Richmond  Silver  Min. 
Co.,  158  U.  S.  41,  15  S.  Ot  751,  39  L.  Ed. 
889. 

IV.  PROCEEDINGS    AT    HEW    TBIAI.. 

^s»172.  Effeet  of  proeeediass  at  former 
trimL 

See  S7  Gent  Dig.  New  Tr.  |  S39. 

A  defendant  who  goes  to  the  jury  on  one 
of  several .  defenses  is  not  precluded  thereby, 
at  a  subsequent  trial,  from  insisting  upon  oth- 
er defenses,  involving  the  merits,  which  have 
not  been  withdrawn  of  record  or  abandoned  in 

Sarsuance  of  an  agreement  with  the  plaintiff. — 
[oolor  V.  American  Life  Ins.  Co.,  Ill  U.  S. 
335,  4  S.  Gt  466.  28  L.  Ed.  447. 


V.  STATUTORY  HEW   TRIAIi 

RIGHT. 


AS   OF 


«=>180.  Partios  ontiaed  to  new  trial. 

8m  S7  Cent.  Dig.  New  Tr.  |  858. 

Code  Civ.  Proc  Colo.  §  254,  as  to  new 
trials  in  ejectment,  providing  that  "neither  par- 
ty shall  have  but  one  new  trial  in  any  case 
tfl  of  right  without  showing  cause,"  entities 
each  party  against  whom  in  turn  a-  verdict 
may  be  rendered  to  one  new  trial  as  of  right.— 
Equator  Mining  ft  Smelting  Cov  v.  Hi^  106 
U.  S.  86,  1  S.  Ct  128,  27  L.  Bd.  114. 

NEXT  FRIEND. 

See  Infants,  «s»76-80. 


NEXT  OF  KIN. 

See  Descent  and  Distribution. 

Right  of  actiim  for  wrongful  death,  see  Death, 


NOLLE  PROSEQUL 

See  Criminal  Law,  ^=s>302. 

NOMINAL  DAMAGES. 

See- 
Damages,  ^=»10,  11. 
Eminent  Domain,  ^=9122. 

Misdelivery   of   telegram,   see   Telegraphs   and 
Tdephones,  ^S967. 

NON  COMPOS  MENTIS. 

See  Insane  Persons.  ^ 

NONRESIDENCE. 

See  Domicile. 

AfiPecting  limitation  of  actions,  see  Limitation 

of  Actions,  «s»86,  87. 
Appearance    by    nonresident,    see   Appearance, 

^=»19. 
Ground  for  service  of  process  by  publication, 

see  Process,  ^s>86-10d. 
Taxation  of  nonresidents,  see  Taxation,  ^s»92~ 

05. 

^      '  NONSUIT. 

At  trial,  see  Ttial,  «ss>160-162.  419. 
Involuntary  nonsuit  before  trial,  see  Dismissal 
and  Nonsuit,  ^s»45-75. 

NOTARIES. 

See  37  Cent.  Dig.  Notaries. 

See  Acknowledgment,  ^s»10-47. 

Authority  to  administer  oath,  see  Oath,  4=»2. 

Authority  to  administer  oath  affecting  perjury, 

see  Perjury,  ^s»9. 
Judicial  notice  of  seals,  see  Evidence,  ^=»49. 
Taking  depositions,  see  Depositions,  ^s»56. 

NOTES. 

See  Bills  and  Noteo. 


NOTICE. 

Scope-Note. 

[tNOLUDBS  knowledge  or  information  of  facts,  and  means  of  information  and  con- 

stmctive  knowledge  equivalent  in  legal  effect  to  actual  knowledge,  and  communication,  by 

private  act  or  by  public  authority,  of  information  or  warning  of  facts  or  of  acts  intended 

or  required  to  be  done;  nature  of  actual  notice,  express  or  implied,  and  of  constructive 

notioe,  and  what  constitutes  notice  or  charges  with  notice  in  general ;   necessity  of  notice 

and  waiver  thereof;  requisites  of  formal  notice  in  general ;  modes  of  giving  or  serving  such 

notice,  and  sufficiency  thereof;    and  offenses  of  defacing,  destroying,  or  removing  public 

notices. 

[For  related  mattars  under  othar  topics,  saa  orosa-raferanoas  aftar  analysiaj 


V^.  Actual  notice. 

3.  Implied  notice. 


Analysis. 
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Cross-References. 


See  Procem 

Conditions  precedent  to  prosecution  for  viola- 
tion of  food  and  drag  act,  see  Food,  ^s»10. 

Due  process  of  law,  see  Constitutional  Law, 
<8=s>290,  303,  309. 

Judicial  notice,  see  Evidence,  ^=»5-51. 

Pleading  notice,  see  Pleading,  ^s>33. 

Ab  affecting  particular  cla$9es  of  perMont, 
See- 
Attorney  and  Client,  ^=»104. 
Banks  and  Banking,  ^s»116. 
Bills  and  Notes,  «s»331-340. 
Chattel  Mortgages,  ^=s>145,  146. 
Corporations,  ^s>428,  429. 
Execution,  ^=9272. 

Fraudulent    Conveyances,    ^s»156-160. 
Insurance,  «s>229,  378,  638-600. 
Municipal    Corporations,    «s»466,    787,    788, 

806. 
Principal  and  Agent,  «s»148,  177-181. 
Principal  and   Surety,  «s»123. 
Vendor  and  Purchaser,  ^s»225-238. 

A8  affecting  particular  rights,  duties,  and  liahiU- 

ties. 
See- 
Assignments,  «s»46,  49.  85. 

Bankruptcy,  <d=»101,  261,  380. 

Bills  and  Notes,  «=s>331-340,  398,  894. 

Bonds,  <e=s>96,  98. 

Carriers,  ^=»400. 

Chattel  Mortgages,  ^=»145,  146. 

Copyrights,  ^=929. 

Corporations,  «=s>428.  429. 

Customs  Duties,  ^s»96,  105. 

Ejectment,  ^=:»l42. 

Insurance,  <S=»310,  378,  538-660. 

Maritime  Liens,  ^»30. 

Mines  and  Minerals,  «s»17,  19,  136,  137. 

Municipal  Corporations,  ^=s>465.  787,  788. 

Principal  and  Agent,  <S=»123,  148,  177-181. 

Taxation,  ^=»700-707. 

Vendor  and  Purchaser,  ^=9225-233. 


Of  particular  faets,   acts,  or  proceedings  not 

fudioiaL 
See  — 

Assignments,  ^s»49,  57. 

Bankruptcy,  «s>101,  261,  380. 

Banks  and  Banking,  ^=»116. 

BiUs  and  Notes,  <8=s>331-340,  393,  394. 

Bonds,  ^=»95,  98. 

Carriers,  ^s»254. 

Chattel  Mortgages,  ^s»146,  146. 

Counties,  ^=»154. 

Customs  Duties,  ^=»80,  96. 

District  of  Columbia,  ^=»13,  16. 

Ejectment,  ^s»142. 

Fraudulent  Conveyances,  ^s»166-159. 

Guardian  and  Ward,  ^s»87. 

Insurance,  «s»229,  240,  538-660,  761. 

Maritime  Liens,  ^=:»30. 

Mines  and  Minerals.  ^=»19,  26,  136,  137. 

Mortgages,  ^s»352-d56. 

Municipal    Corporations,    ^=:»294,    429,    455, 
486,  493,  787,  788,  805. 

Principal  and  Surety,  ^s»123,  148. 

Taxation,  <8=»700-707. 

Towns   ^=s920. 

Vendor  and  Purchaser,  ^s»225-233. 

War,  ^=»19. 

Of  particular  judicial  proceedings^ 
See- 
Appeal  and  Error,  «=:>348,  396-430. 
Attorney  and  Client,  ^=^48. 
Bankruptcy,   ^=»300,  444. 
Criminal  Law,  ^=»629. 
Depositions,  <s»56. 
Divorce,  «=»75-77. 
Equity.  «=»297. 
Eminent  Domain,  «=:»17^184. 
Extradition,  ^=s>35. 
Judicial  Sales,  ^=»11. 
Lis  Pendens,  ^=:>12-18. 
Mines  and  Minerals,  ^=923. 
Taxation,  i9=»657-662. 


^=:»li/2.  AetmAl  notloe. 
See  S7  Oent.  Dig.  Notice.  1§  1.  t. 

Implied  notioe. 


Notice  to  either  one  of  two  joint  contractozs  557,  13  Aria.  282. 


is  notice  to  both.— Tevis  v.  Ryan,  34  S.  Ot  481. 
233  tJ.  S.  273,  58  L.  Ed.  967,  affirming  judg- 
ments 108  P.  461,  13  Ariz.  120,  and  114  P. 


NOVATION. 

Bee  <7  Gent.  Dig.  Nova. 
See  Contracts,  ^s»  237-246. 


NOVELTY. 

Patentable  novelty,  see  Patents, 


Trade  mark   or   name^   see  Trade-Marks   and 
Trade-Names,  ^=»20. 


NOXIOUS  GASES. 


I  See  Nuisance,  ^=»84,  86. 


NUISANCE. 

Scope-Note. 

[INOLUDBS  uae  of  property  or  rights  and  personal  conduct  canslng  material  annoy- 
ance^ inconyenieDce,  or  injury  to  others,  in  respect  of  health,  safety,  comfort,  sense  of 
deoency,  morals,  or  exercise  of  their  rights ;  nature  and  extent  of  llahility  for  such  injuries 
in  general;  civil  remedies  therefor;  and -criminal  responsibility  for  public  nuisances,  and 
purprestures,  and  prosecution  and  punishment  thereof  as  public  offenses. 

[For  related  matters  under  other  topics,  see  cross- referenoee  after  analysisj 

Andlvsis. 

m 

I.  Private  Nuisances. 

(A)  Nature  o^  Injury  and  Liabiuty  Therei^r. 

^=»3.  What  constitutes  nuisance  in  general. 

6.  Acts  authorized  or  prohibited  by  public  authority. 

(B)  Acquisition  of  Rights  by  Prescription. 

[No  paragraphs  or  references  in  this  Digest    But  see  87  Gent  Dig.  Nuis. 
ii  42-48.] 

(C)  Abatement  and  Injunction. 

[No  paragraphs  or  references  In  this  Digest    But  see  37  Cent  Dig.  Nuis. 
H  4^97.1 

(D)  Actions  for  Damages. 
^=9  50.  Damages. 

IL  Public  Nuisances. 

(A)  Nature  of  Injury  and  Liabiuty  Therefor. 

«=»60.  Provisions  of  statutes  and  ordinances. 

(B)  Rights  and  Remedies  of  Private  Persons. 

^=»72.  Special  annoyance,  injury,  or  danger  to  individuals. 

(C)  Abatement  and  Injunction. 

^=9  84.  Actions. 

85.  Mode  and  extent  of  abatement. 

(D)  Criminal,  Prosecutions. 

[No  paragraphs  or  references  in  this  Digest    But  see  37  Cent.  Dig.  Kuis. 

if  20S-218.] 

« 

Cross-References. 


Corporations,  ^b»490. 

United  States,  «s»3. 

festers  and  Water  CourseSr  ^s»67-77. 


1.  PRXVATB  KUIBAirCEB. 

Master's  liability  for  iojaries  to  servant,  see 
lilaster  and  Servant,  ^s»319. 

(A)  NATURB  OF  INJURY.   AND  LIA- 
BILITY THEREFOR. 

See  Eminent  Domain,  ^=»2. 

^=»3.  Wlutt  oOBStitiites 
eraL 

See  87  Ceot  Dig.  Nuis.  SS  4,  8,  9-25. 

An  engine  house  and  repair  shop,  erected  by 
a  railroad  company  in  a  city  so  near  a  church 
that  the  noise,  smolce,  and  odors  necessarily 
arising  therefrom  render  the  church  uncomfort- 
able and  almost  unendurafcde  as*  a  place  of 
worship,  and  less  valuable  for  the  purposes  to 
which  It  was  devoted,  is  a  nuisance,  and  the  rail- 
road company  is  responsible  in  damages  there- 


niaaaoe  In  sea- 


for.— Baltimore  ft  P.  R.  Co.  t.  Fifth  Baptist 
Church,  108  U.  S.  317,  2  S.  Ct  719,  27  L.  Ed. 
739. 

^=»6.  Aets  authorised  or  proUbited  by 
publio  authority. 

.  See  87  Cent  Dig.  Nuis.  IS  86-88. 

Act  Cong.  Feb.  5,  1867,  authorizing  the 
Baltimore  &  Potomac  Railroad  Company  to 
bring  its  road  into  the  dty  of  Washington  along 
public  streets  and  alleys,  and  to  make  and  con- 
struct all  works  whatever  which  may  be  "nec- 
essary and  expedient"  to  the  proper  running  of 
its  road,  does  not  relieve  it  from  liability  for 
damaj^es  for  maintaining  a  nuisance  in  con- 
structing its  roundhouse  and  repair  shops  so 
near  a  church  that,  by  the  noise,  smoke,  cin- 
ders, and  unpleasant  odors,  it  is  rendered  un- 
comfortable, and  almost  unendurable,  as  a 
place  of  worship.— Baltimore  &  P.   R.   Co.   v. 
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Fifth  Baptist  Church,  108  U.  S.  317,  2  S.  Ct. 
719.  27  L.  Ed.  739. 

It  is  an  actionable  nuisance  to  build  one's 
chimneys  so  low  as  to  cause  the  smoke  to  enter 
his  neighbor's  house,  and  it  is  no  defense  that  the 
chimneys  were  as  high  as  the  city  regulations 
for  chimneys  required,  if  in  fact  they  were  not 
high  enough  to  keep  the  smoke  out.— Id. 

(B)  ACQUISITION   OP  RIGHTS  BY   PRE- 
SCRIPTION. 

[No  paragraphs  or  references  in  this  Digest    But 
see  37  Cent.  Dig.  Nuis.  H  42^«1 

(O)  ABATEMENT    AND    INJUNCTION. 

[No  paragraphs  or  references  in  this  Digest    But 
see  87  Cent  Dig.  Nuls.  §8  4»-97.] 

(D)  ACTIONS  FOR  DAMAGES. 
Opinion  of  judge  as  to  facts,  see  Trial,  ^»198. 

See  S7  Cent  Dig.  Nals.  %%  UB-UT;    15  Cent  Dig. 
Damag.  H  IM.  a»7. 

In  an  action  for  damages  for  nuisance  in 
maintaining  a  railroad  repair  shop  so  near  a 
church  that  the  noise^  smoke,  cinders,  and  un- 
pleasant odors  render  it  almost  useless  as  a  place 
of  public  worship,  and  the  passing  and  repass- 
ing of  engines  render  it  difficult  and  dangerous 
of  access,  the  proffer  measure  of  damages  is  not 
simply  the  depreciation  in  the  market  value  of 
the  property,  but  the  discomfort  and  annoyance 
of  tne  congregation  in  the  enjoyment  of  their 
church.— Baltimore  &  P.  R,  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  2  S.  Ct  719,  27  L.  Ed. 
739. 

Where  there  have  been  previous  recoveries 
for  maintaining  a  nuisance  for  definite  periods, 
the  jury  cannot,  in  a  new  action  covering  a  suly 
sequent  period,  take  into  consideration  th« 
amounts  thereoi  for  the  purpose  of  reducing  the 
damages.— Baltimore  &  P.  K.  Co.  v.  Fifth  Bap- 
tist Church,  137  U.  &  568.  11  S.  Ct  185,  34 
L.  Ed.  784. 

n.  P1JBUO  innsAircEs. 

(A)  NATURE  OF   INJURY,   AND   MA- 
BILITT  THEREFOR. 

^s»60«  ProTiaiona  of  statntea  and  ordi* 


See   t7   Cent   Dig.    Nuls.    i   187;    S    Cent   Dig. 
Health,  f  S8. 

A  state  may,  without  violating  the  federal 
Constitution,  declare  the  emission  of  dense 
smoke  in  cities  to  be  a  nuisance  and  require  the 
discontinuance  of  the  use  of  the  property  from 
which  it  arises  in  the  event  of  failure  to  abate 
the  nuisance  at  a  large  expense.— Northwestern 
Laundry  v.  City  of  Des  Aloines,  36  S.  Ct.  206, 
239  U.  S.  486,  60  L.  Ed.  396. 

(B)  RIGHTS  AND  REMEDIES  OF  PRI- 
VATE PERSONS. 


^S972.  Special     aamoyance,     iajiiry,     or 
dansar  to  IndlTlduals. 

See  S7  Cent  Dig.  Nuls.  H  164-1$9. 

Code  Wash.  T.  1 1247,  relating  to  the  abate* 
ment  of  nuisances  which  affect  the  public  morals 


or  the  public  peace,  affords  no  countenance 
for  a  private  action  unless  by  the  owner  of  prop- 
erty, ^he  use  or  enjoyment  of  which  is  specially 
affected  bv  the  existence  of  such  a  nuisance  in 
the  immediate  neighborhood  of  such  property. — 
Northern  Pac.  R.  Co.  v.  Whalen,  149  U.  S.  167» 
13  S.  Ct  822,  37  L.  Ed.  686,  affirming  judgment 
3  Wash.  T.  452.  17  P.  890. 

The  special  injury  resulting  to  a  lower  ri- 
parian appropriator  of  waters  for  Irrigation  from 
the -pollution  of  the  stream  gives  him  the  right 
to  sue  for  an  injunction,  though  the  contamina- 
tion of  the  water  may  constitute  a  public  nui- 
sance—Arizona Copper  Co.  v.  Gillespie,  83  S. 
Ct  1004,  230  U.  S.  46^  57  U  Ed.  1384,  affirming 
decree  100  P.  465,  12  Aria.  190. 

(Q  ABATEMENT    AND   INJUNCTION. 

Abatement  by  city,  see  Municipal  Corporation^. 
«s»606. 

^=:»84.  Aotloas. 
See  S7  Cent  Dig.  Nula.  i|  1M-I»f. 

Decree  sufficient  to  afford  adequate  relief  ' 
to   the  state  of  Georgia   against  discharge  of 
sulphurous  fumes  from  copper  smelters  in  Ten- 
nessee,   destructive   to    vegetation    in   Georgia, 
formulated.— State  of  Georgia  v.  Tennessee  Cop- 

?er  Co.,  35  S.  Ct  631,  237  U.  S.  474,  59  h.  Ed. 
054. 

Injunctive  relief  to  the  state  of  Georgia 
against  the  discharge  of  noxious  gases  from 
smelters  in  Tennessee  deistroying  vegetation  in 
Georgia,  granted.— State  of  Georgia  v.  Tennes- 
see Copper  Co.,  35  S.  Ct  752,  &7  U.  S.  678,. 
59  L.  Ed.  1173. 

^s»85.  Modo  and  oxtoat  of  abatemoiit. 

See  S7  Cent  Dig.  Nuls.  |  200. 

Injunctive  relief  to  the  state  of  Georgia, 
against  the  discharge  of  noxious  gases  from 
copper  smelters  in  Tennessee  in  such  quantities 
as  are  destructive  to  vegetation  in  Georgia 
awarded  by  final  decree.— State  of  Greorgia  v» 
Tennessee  Copper  Co.,  36  S.  Ct  465,  240  U.  S^ 
650,  60  L.  Ed.  846. 

(D)  criminal' PROSECUTIONS. 

[No  paragraphs  or  references  in  this  Digest   B«t 
see  87  Cent  Dig.  Nuls.  91  a08-21S.] 

NUNC  PRO  TUNC. 

Affirmance  of  judgment  nunc  pro  tune  to  avoid 

abatement  of  action,  see  Abatement  and  Re-- 

vival   ^=»60. 
Entry  \n  court  records,  see  Courts,  ^s»114L 
Entry  of  judgment  or  decree,  aco  - 

Aliens.  ^=»69. 

Appeal  and  Error,  ^=91184^ 

Equity,  ^=>428. 

Judgment,  ^=:»273. 

Elzceptions,  Bill  of,  4=»44, 

NURSES. 

HoniB  of  labor,  tea  Master  and  Servant.  ^solSL 


OATH. 

Scope-Note. 

[INCfLtJDBS  solemn  declarations  or  aflSrmatlons,  with  ot  without  Invocation  of  or  ap- 
peal to  God  or  other  especial  sanction,  made  in  verification  of  averments,  testimony,  or 
promises  to  perform  the  duties  of  a  trust  or  office ;  nature  and  necessity  of  making  oath ; 
and  administering,  making,  form,  requisites,  and  sufficiency  of  such  oaths  and  other  affirma- 
tions In  general. 

[For  related  matters  under  other  topics,  see  oross-reforeboes  following.] 


Cross-References. 


Se< 


Affidavits. 

Grand  Jury,  ^s»22l 

Jury,  <&s>148. 

§ 

Appraisers  In  condemnation  proceedings,  see 
Eminent  Domain,  ^=:>229. 

Belief  in  obligation  of  oath  as  affecting  com- 
petency of  witness,  see  Witnesses,  ^s»45. 

False  swearing,  see  Perjury. 


Fees  for  administering,  see^ 

Clerks  of  Courts,  ^=»4A. 

Elections,  ^s»53. 

United  States  Commissioners,  ^=»3. 
Soldier,  see  Army  and  Navy,  ^^18. 
To  jurors  in  proceedings  to  assess  benefits  from 

public  improvements,  see  District  of  Columbia, 

Waiver  of  answer  under  oath,  see  Equity, 
343. 


^:>2.  Aitiheritj  to  adadnlstev. 

See  37  C«iit  Dig.  Oath.  H  2-10. 

A  notary  public  has  no  authority  to  ad- 
mimster  an  oatn  such  as  is  required  by  the  act  of 
congress,  to  a  deputy  surveyor  of  the  United 


States,  and  to  take  and  certify  his  affidavit,  in  * 
regard  to  the  manner  in  which  he  had  fulfilled 
a  contract  for 'surveying,  to  be  used  in  procur- 
ing pay   for   such   services.— United   States  v. 
HaU,  131  U.  S.  50,  9  S.  Ct  668,  83  Im  BkL  07. 


OBITER  DICTA. 

Ses  Courts,  «=»92. 

OBJECTIONS. 


In  judicial  proceedings, 
Abatement  and  Revival,  ^=»3. 
Appeal  and  Error,  ^=»181-241,  336,  403,  422, 

©5-643,  1078. 
Bankruptcy,  <8=»338^340. 
Courto,  «s>324. 
Criminal   Law,  «s»685-698,  728,   729,  841- 

845,  1029-1043. 
Depositions,  <8=s>102-108. 
District  of  Columbia,  «=s>16w 


\In  judicial  proceedings. 
Equity,  ^=»330. 
Garnishment,  ^=s>122-130. 
Indictment    and     Information,    ^s»183-140, 

193-203. 
Injunction,  ^=:»20-24, 
Judges, .  ^=:»51. 
Jury,  «s»83-139. 
Parties,  <®=!>94-96. 
Pleadine,  <8=s>404r436. 
Removal  of  Causes,  ^;5>94. 
Trial,  «=»73-84.  105, 181,  273-284,  845. 

OBLIGATION  OF  CONTRACTS. 

Laws  impairing,  see  Constitutional  Law, 
113-183. 


Tills  IHsest  is  compiled  on  tlie  Xey-Niuiiber  System.   For  explanation,  see  pace  ill. 
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OBSCENITY. 

Scope-Note. 

[INCI4UDES  lewd  or  immodest  acts,  conduct,  or  language,  offensive  to  the  public  sense 
of  decency  or  to  the  public  morals,  in  general,  publicly  exhibiting  or  disseminating  objects, 
publications,  or  representations'  of  lewd  or  indecent  character,  and  publishing  obscene 
libels;  nature  and  elements  of  the  crimes  of  indecent  exposure,  using  obscene  language, 
dealing  in  indecent  articles  or  publications,  etc.,  and  obscene  libel;  nature  and  extent  of 
criminal  responsibility  therefor,  and  grounds  of  defense,  prosecution  and  punishment  of 
such  acts  as  public  offenses. 

[For  r«lat«d  mattsrs  under  other  topics,  seo  cross Toforences  aftor  analysis*] 


Analysis, 

10.  Indictment  or  information. 

12. Description,  setting  out,  or  filing  obscene  matten 

18.  Trial. 

20. Instructions. 


Cross-References. 

MaiUng  obscene  matter,  see  Post  Office, 


31,  82,  48. 


^s>10.  Indiotment  or  iafomuitioii. 

See  87  Cent.  Dig.  Obscen.  §§  10-12. 

^=:»12.  -•»-  Description,    setting   o«t,   or 
fllins  o-bsoene  matter. 

See  87  Cent.  Dig.  Obscen.  9  11. 

The  refusal  of  the  court  to  require  the 
prosecutor  to  file  a  copy  of  the  matter  on  which 
the  prosecution  is  based,  where  the  indictment 
alleges  that  it  is  too  obscene  and  indecent  to  be 
set  out  in  the  record,  is  discretionary  with  the 
court,  and  its  action  is  not  reviewable. — Dunlop 
V.  United  States,  17  S.  Ct  375,  166  U.  S. 
486,  41  L.  Ed.  799. 

^=»18.  Trial. 

See  87  Cent.  Dig.  Obscen.  SS  16,  16. 

^=990.  ^^  Iiuitraotioiie. 

See  87  Cent.  Dig.  Obscen.  |  16. 


In  a  prosecution  for  mailing  obscene  matter 
the  court  charged  that  what  are  obscene,  etc, 
publications  "is  largely  a  question  of  your  own 
conscience  and  your  own  opinion*';  but  to  be 
of  that  character  a  publication  "must  be  cal- 
culated with  the  ordinary  reader  to  deprave 
him,  deprave  his  morals,  or  lead  to  impure 
purposes,  •  •  •  calculated  to  lower  the 
standard  which  we  regard  as  essential  to  civi- 
lization,'* etc.  Heldf  that  this  could  not  mis- 
lead the  jury  into  supposing  that  anything 
which  tended  to  deprave  morals  in  any  way 
whatever  was  an  obscene  publication,  when  the 
publications  in  evidence  consisted  of  advertise- 
ments by  women  offering  inducement  for  the 
visits  of  men  to  their  rooms. — Dunlop  v.  Unit- 
ed States,  17  S.  Gt.  376,  165  U.  S.  486,  41  L. 
Ed.  799. 


OBSTRUCTING   JUSTICE. 


Scope-Note. 

[INCLUDES  resisting  or  obstructing  or  Intimidating  an  officer  or  other  duly  authoris- 
ed person  in  the  exeeotion  of  process,  civil  or  criminal,  or  performance  of  other  official 
act  or  duty,  preventing  witnesses  from  attending  or  testifying,  suppressing  evidence,  and 
other  acts  defeating,  impeding,  or  delaying  the  administration  of  Justice,  public  or  private, 
not  constituting  a  distinct  offense',  and  attempts  to  commit  such  acts;  nature  and  extent 
of  criminal  responsibility  therefor,  and  grounds  of  defense;  and  prosecution  and  punish- 
ment of  such  acts  as  public  offenses. 

[For  related  matters  under  other  topics,  tee  cross -references  after  analysiaj 

Analysis. 

4.  Preventing  witness  from  attending  or  testifying. 

6.  Obstructing  or  interfering  with  judicial  proceedings, 

10.  Indictment  or  information. 

11.  Requisites  and  sufficiency  in  general. 

Cross-References, 

Conspiracy  to  obstruct  justice,  see  Conspiracy,    ^s»34. 
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OFFICB  JUDGMENT 


^s>4.  PreTentlms  witness  from  attendins 
or  tostifTliic. 

See  t7  Cent.  Dig.  Obet  Just,  f  18. 

A  preUminary  ezamination  before  a  United 
States  commissioner  is  not  a  proceeding  'in 
any  court  of  the  United  States,"  within  the 
meaning  of  Rer.  St.  |  5406,  imposing  a  penalty 
for  conspiring  to  deter  a  witness  from  attend- 
ing or  testifying  in  such  a  proceeding.— Todd 
▼.  United  States,  168  U.  S.  278,  15  S.  Ct  889, 
39  U  Ed.  9S2. 

.  ObstraoiiiiK    or   iaterf oriac    with 
Judicial  proeeedlnss. 

S7  Cent.  Dig.  Obet  Just.  |  15. 

The  rule  that  ignorance  of  penal  laws  is  no 
defense  to  an  indictment  for  their  violation  has 
no  application  in  a  prosecution  for  oratructing 
the  administration  of  justice,  for  the  intent  to 
obstruct  the  administration  of  justice  can  only 
-be  present  when  there  is  knowledge  that  jus- 
tice is  being  administered.-~Pettibone  v.  United 
States,  148  U.  S.  197,  13  S.  Ot.  542,  37  L. 
Ed.  419. 

An  injunction  Issued  from  a  federal  court,  re- 
straining defendants  from  endeavoring  by  force 
or  fraud  to  procure  a  certain  master  to  dis- 
charge his  servants,  or  the  servants  to  quit  their 
employment.  Defendants  were  thereafter  indict- 
ed, under  Rev.  St.  §)  5399,  5440,  for  conspiring 
to  obstruct  the  admmistration  of  justice  in  the 
federal  courts;  the  indictment  charging  that 
defendants  conspired  to  use  force  and  fraud 
to  break  up  the  relation  between  the  master  and 
servants,  and  did  so  pending  the  existence  of  the 
injunction.  The  act  charged  was  an  offense 
against  the  laws  of  the  state,  but  not  against 
those  of  the  United  States.  He^d,  that  t£e  in- 
tent to  obstruct  the  administration  of  justice 
could  not  be  imputed  from  the  intent  to  com- 
mit the  unlawful  act  of  compelling  the  master 
to  discharge  his  servants,  and  the  servants  to 
leave  the  service  of  their  master,  since  the  un- 
intended wrong  was  not  a  natural  and  probable 
consequence  of  the  intended  wrongful  act,  and 
the  intended  wrongful  act  was  not  an  offense 
against  the  United  States,  but  against  a  sepa- 
rate sovereignty,— the  state  of  Idaho. — ^Id. 

^=»10.  Indietment  or  intomiatioii. 

See  S7  Cent  Dig.  Obst  Just.  K  19-29. 


^^  Requisites  and  svlBoieaej  In 
Ce&erid. 

See  t7  Cent  Dig.  Obst  Just  H  19-28. 

An  injunction  issued  out  of  the  United  States 
circuit  court,  restraining  defendants  from  en- 
deav(^ing,  by  force  or  fraud,  to  procure  a  cer^ 
tain  master  to  discliarge  his  servants,  or  the 
servants  to  quit  the  employment  of  their  master. 
Defendants  were  thereafter  indicted,  under 
Rev.  St.  U  6399,  5440,  for  conspiring  to  ob- 
struct the  administration  of  justice  in  the  fed- 
eral courts.     The  indictment  charged  that  de- 


fendants conspired  to  use  force  and  fraud  to 
break  up  the  relation  between  the  master  and 
servants  aforesaid,  and  did  so  do,  pending  the 
existence  of  such  injunction;  and,  as  a  legal 
conclusion  from  this  allegation,  it  stated  that 
they  conspired  to  obstruct  the  administration 
of  justice,  by  the  violation  of  the  injunction. 
The  act  charged  was  an  offense  against  the 
laws  of  the  state,  but  not  against  those  of  the 
United  States.  Held,  that  the  indictment  was 
fatally  defective,  in  failing  to  aver,  in  terms, 
that  the  object  of  the  conspiracy  was  to  ob- 
struct the  administration  of  justice  in  the  fed- 
eral courts,  and  to  aver  that  defendants  were 
served  with  process,  or  in  any  manner  notified  of 
the  issue  of  the  writ.— Pettibone  v.  United 
States,  148  U.  S.  197,  13  S.  Gt.  542,  87  l*.  Ed. 
419. 

OBSTRUCTIONS. 

See- 
District  of  Columbia,  ^=»27. 
Eminent  Domain,  ^=»106. 
Master  and  Servant.  ^=»113. 
Munidpal  Corporations,  ^=:»755-825,  831. 
Navigable  Waters,  «s»22,  26. 
Waters  and  Water  Courses,  •s»54, 

OCCUPATION. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  ^=:»23S. 
Due  process  of  law,  see  Constitutional  Law, 

<®=!>275. 
Liberty  to  choose  occupation,  see  Constitutional 

Law,  <e=s>88. 
License  tax  on  occupations,  see  Licenses,  ^=» 

2-35. 
Municipal  regulation,   see  Municipal  Corpora* 

tions.  «=»6fO-617. 
Real  property,  see  Use  and  Occupation. 
Regulation  of,  as  regulation  of  commerce,  see 

Commerce,  ^=»63~70. 
Rights  acquired  by  occupancy  of  pobUc  lands, 

see  Public  Lands,  ^=»31. 

OFFENSES. 

See  Crindnal  Law. 

OFFER. 

Judgment  as  affecting  award  of  costs,  see  Costs, 


Proof,  see  Trial,  ^=»44-4d. 

Proposals  for  contract,  see- 
Guaranty,  ^=:>6. 
Sales,  «=s>22. 

OFFICE  JUDGMENT. 

See  Judgment,  4s»94-167. 


Tliis  Digest  is  compiled  oa  tbe  Key-Nnmber  Bystom.   For  ezplanatioa,  see  pace  iii. 


OFFICERS. 

Scope-Note. 

[INCLUDES  persons  exercising  public  functions,  trusts,  or  emplojrments  In  the  cfril 
service  of  the  government;  nature  and  kinds  of  such  offices,  employments,  etc.,  In  gen- 
eral; eligibility  for  office,  appointment,  qualification,  and  tenure  qf  office;  proceedings 
for  determination  of  right  to  office,  prosecutions  for  intrusion  into  office,  etc. ;  rights,  powers, 
duties,  acts,  proceedings,  and  liabilities  of  public  officers,  their  deputies  and  assistants,  and 
de  facto  officers,  in  general ;  and  actions  by  or  against  public  officers. 

[For  related  matters  under  other  topics,  see  cross-references  after  analystsj 

Analysis. 

I.  Appointment,  Qualification,  and  Tenure. 

(A)  Offices  and  Power  to  Appoint  to  and  Remove  mom  Office. 

^=»1.  Nature  of  public  office  in  general. 

(B)  Appointment. 

(C)  El,IGIBILlTY  AND  QUALIFICATION. 

^=s>  26.  Civil  service  laws,  rules,  and  examinations* 
30.  Holding  other  office  or  employment. 

(D)  De  Facto  Officers. 

«ss>40.  Existence  of  office  and  de  facto  offices. 

(E)  Deputies  and  Assistants. 

(F)  Term  of  Office,  Vacancies,  and  Holding  Over. 

(G)  Resignation,  Suspension,  or  Removal. 

II.  Title  to  and  Possession  of  Office. 

[No  paragraphs  or  references  In  this  Digest.    But  see  37  Cent.  Dig.  Offlc. 
If  10^129.]  . 

III.  Rights,  Powers,  Duties,  and  Liabilities. 

«=»  93.  Compensation  and  fees. 

99.  Form  and  amount  of  compensation. 

101.  Allowance  and  recovery  of  compensation, 

IV.  Liabilities  on  Official  Bonds. 

126.  Insufficient,  informal,  or  defective  bbnd. 

129.  Accrual  orvrelease  of  liability  by  breach  or  fulfillment  of 

conditions. 
134.  Actions. 

137. Defenses. 

142.  Evidence. 

143. Trial,  judgment,  and  review. 

Cross-References. 


Best  and  secondary  evidence  of  official  acts,  see 

Evidence,  ^=»163. 
Bribery,  see  Bribery. 
Certiorari  to  review  acts  and   proceedini^^  of 

public  officers,  see  Oertiorari,  4=>20,  21. 
Competency  of  official  records  as  evidence,  see  ■ 

Evidence,  ^=9333. 

Criminal  Law,  es»429. 
Competency  of  transcripts  or  certified  copies  of 

official  records  as  evidence,  see  Evidence,  ^=s» 

841. 
'Confiscation  of  office  of  solicitor  of  courts,  see 

Imminent  Domain,  4=986. 
Contracts  to  influence  action  of  administrative 

officer,  see  Contracts,  4=»131. 
Discharge  of  bankrupt,  effect  on  debts  created 

by  fraud,  or  defalcation  in  official  capacity, 

see  Bankruptcy,  4=9426. 
Embezzlement   by   officers,   see  Embezzlement, 


Extortion,  see  Extortion. 

Former  jeopardy  as  defense  to  prosecution  for 

insulting  public   officer,   see   Criminal    Law, 

4=»200. 
Imputation  of  unfitness  for  or  misconduct  in 

office  as  libel  or  slander,  see  Libel  and  Slan- 
der, 4=9lO. 
Injunction  involving  officers  or  official  acts,  see' 

Injunction.  4=974-65. 
Insurance  of  fidelity  of  officer,  see  Insurance, 

4=»430. 
Judicial  notice  of  official  proceedings  and  acts, 

see  Evidence,  4=»48. 
Mandamus  to  public  officers,  see  Mandamus,  4s> 

63-119. 
Presumptions  as  to  official  proceedings  and  acts, 

see  Evidence,  4=s»83. 
Regulation  and  conduct  of  elections,  see  Ele^ 

tions. 
Resisting  officer,  see  Obstructing  Justice. 
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OFFICERS,  I  (A)-<F) 


Particmlar  elM«et  of  offieen* 

Aliens,  ^ss>42-44. 

Army  and  Navy,  ^=»7-15. 

AssUnimenta  for  Benefit  of  Orediton,  4=»201, 

223-227, 
Attorney  and  Client. 
Attorney  Qeneral. 
Bankruptcy,  ^=»136-^04. 
Banks  and  Banking,  «=sil04-lie,  202. 
Gierke  of  Courts. 
Commerce,  ^s»83-98. 
Corporations,  ^=9283-366. 
Counties,  ^=»47,  63. 
Customs  Duties,  ^=953-60. 
District  and  Prosecuting  Attorneys, 
District  of  Columbia,  ^=926. 
Elections,  «=>58,  68, 104. 


See-^ 
Equity,  «=>401-410. 
Health,  ^=»1. 
Indians,  ^=»4« 
Insolvency,  ^=s>54-105. 
Internal  Revenue,  ^=922. 
Judges. 

Municipal  Corporations,  ^=9l79-187« 
Public  Lands,  «=s>9&-100. 
Receivers. 

Sheriffs  and  Constables. 
States,  ^=>54-83.      • 
Taxation,  «=s»310-320,  550-570. 
Towns,  4=928. 
Trusts. 

United  States,  4=s>2-52. 
United  States  Commissioners* 
United  States  Marshals. 


\ 


QUAUnOATIOH, 
AKD  TJ3JI UKE. 


Pardcolar  officers. 
Aliens,  4=»42. 
Ambassadors  and  Consuls,  4=>1. 
Army  and  Navy,  4=97. 
Assignments  for  Benefit  of  Creditors,  4=9201. 
District  and  Prosecuting  Attorneys,  4=^2. 
Elections. 
Judges.  4=9^12. 
Receivers,  4=932-62. 
Towns,  4=928. 
United  States,  4=935. 
United  States  Commissioners,  4=92. 

(A)  OFFICES,  AND  POWER  TO  APPOINT 
TO  AND  REMOVE  FROM  OFFICE. 

^9l.  Natvre  of  pvblle  oftea  la  i^tmmrmlm 

8m  37  Cent  Dig.  Offlc  ||  1,  4. 

The  acceptance  by  an  army  i>fficer  on  the 
active  list,  detached  to  6ommand  a  battalion 
of  Philippine  scouts,  of  a  small  sum  from  the 
dTil  government  of  the  Philippine  Islands,  to 
be  used  by  him  in  connection  with  his  military 
command  in  the  preparation  and  display  of  an 
exhibit  at  the  Louisiana  Purchase  Exposition, 
did  not  make  him  a  civil  officer,  so  as  to  t>e 
amenable  to  Pen.  Code,  P.  1%  art.  300,  punish- 
ing the  falsification  of  a  public  document  by  a 
Sublic  officiaL— Carrington  v.  United  States,  28 
.  Ct  203,  206  p.  S.  1,  52  L.  Ed.  367. 

(B)  APPOINTMENT. 
8m  97  Cent  Dig.  Offlc  §f  10-U. 


Particular  officers, 
Aliens,  4=942. 
Ambassadors  and  Cbnsuls,  4=9l. 
Customs  Duties,  4=959. 
United  States  Commissioners,  4=92; 

(0  EUGIBILITT  AND  QUALIFICATION. 

See  Army  and  Navy,  4=97. 

4»86.  Giril  serrlea  Iaws,  mleSy  and  ex- 


8m  97  Csnt.  Dig.  Offlc.  {  81. 

Hie  preference  of  honorably  discharged 
■oldisfs  and  sailors  for  appointments  to  civil 
offices,  under  Act  Cong.  Aug.  15,  1876,  {  3  (19 
Stat  l(m,  and  CivU  Service  Act  1883,  {  7  (22 
Stat  40o),  is  limited  to  cases  in  which  such  per- 
sons are  "equally  qualified,"  and  does  not  au- 
thorise the  appointment  of  incompetent  or  inef- 
fieient  derks.    Decree  33  Ct  CL  174,  affirmed. 


— Keim  v.  United  States,  20  S.  Ct  574,  177  U. 
S.  290,  44  L.  Bd.  774. 

4=930.  Holdins  otlter   oflLoe   or   employ- 
meiit. 

See  87  Cent  Dig.  Offlc.  ||  87-48;  SI  Cent  Dig.  J. 
P.  I  20 :  36  Cent.  Dig.  Mun.  Corp.  8  1188;  44  Cent. 
Dig.  SUtes.  H  42.  88. 

Bev.  St.  f  1765,  providing  that  *'no  officer, 
in  any  branch  of  the  public  service,  or  any 
other  person  whose  salary^  pay,  or  emoluments 
are  fixed  by  law  or  regulations,  shall  receive  any 
additional  pay,  extra  allowance,  or  compensa- 
tion, in  any  form  whatever,  for  the  disburse- 
ment of  public  money,  or  for  any  othe^  service 
or  duty  whatever,  unless  the  same  is  authorized 
by  law,  and  the  appropriation  explicitly  states 
that  it  is  for  such  additional  pay,  extra  allow- 
ance, or  compensation,*'  does  not  prevent  a  per- 
son fmm  holding  two  distinct  offices,  appoint- 
ments, or  positions,  not  otherwise  forbidden, 
and  not  incompatible  with  each  other,  and  draw- 
ing the  salary  attached  to  each.— United  States 
V.  Saunders,  120  U.  S.  126,  7  S.  Ct.  467,  30  D. 
Dd.  6d4. 

(D)  DB  FACTO  OFFICBR& 
Judges,  see  Judges,  4=s>6. 

4=s»40.  Ezisteiioe  of  oAoe  and  do  faoto 
oflloos. 

See  87  Cent  Dig.   Offlc.   I  62. 

Since  Acts  Ttenn.  1867-68,  c  46,  H  21,  25, 
establishing  a  board  of  commissioners  for  the 
government  of  a  named  county,  were  declared 
void  by  the  supreme  court  of  the  state  under  its 
constitution,  which  vested  the  administration 
of  the  county  in  justices  of  the  peace,  the  com- 
missioners appointed  under  tiiat  act  were  not 
de  facto  officers,  for  there  was  no  office  for  them 
to  fill,  and  hence  an  attempts  subscription  by 
them  to  the  stock  of  a  railroad  company  was 
void.— Norton  v.  Shelby  County,  118  U.  S.  425, 
6  S.  Ct.  1121,  80  li.  Ed.  178. 

(B)  DEPUTIES   AND   ASSISTANTS. 
See  87  Cent.  Dig.  Offle.  I  68. 
See  United  States  Marshals,  4=98. 

(F)  TERM  OF  OFFICE,  VACANCIES,  AND 
HOLDING  OVER. 

See  87  Cent  Dig.  Offlc  §f  89-88. 

See- 
Towns,  4=>2a 
United  States,  4=3»35. 
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(O)  RESIGNATION.  SUSPENSION,  OR 

REMOVAL. 

864  87  Cent  Dig.  Ofllo.  H  89-108. 


Particular  officers, 
Army  and  Navy,  ^s»ll. 
Constitutional  Law,  ^=9306. 
District  and  Prosecuting  Attorneys, 
United   States,   ^=»35. 
United   States  Commissioners,  ^=92. 


n.  TITXE  TO  AND  POSSESSION  OF 

OFFICE. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  87  Cent.  Dig.  OAo.  U  109-129.] 


III.  RIGHTS,  POWERS,  DUTIES,  AND 

LIABIUTIES. 

Falsification  of  jmiblic  documents,  con^laint,  see 
Records,  ^=>22;  cruel  and  unusual  punish- 
ment, see  Criminal  Law,  ^=91213;  partial 
invalidity  of  statute,  see  Statutes,  ^==>64. 

Impairing  ccmtract  fixii^  compensation,  see 
Cfonstitutional   Law,   ^=9140. 

Jurisdiction  of  Supreme  Court,  of  action  by  de 
jure  officer  to  recover  fees  from  de  facto  of- 
ficers, see  Courts,  ^=»387(2). 

Liability  for  false  imprisonment,  see  False  Im- 
prisonment, ^=3»l-7. 

Particular  officers,  see — 
Abatement  and   Revival,   ^=s»45,  47* 
Aliens,  ^=^44. 

Ambassadors  and  Consuls,  ^=^2,  & 
Army  and  Navy.  ^=9l3,  15. 
Attorney  General,  ^=^5,  6. 
Clerks  of  Courts,  ^=910-35. 
Counties,  ^=»47. 
Customs  Duties,  ^s»56,  60. 
District  and  Prosecuting  Attorneys, 
Elections,  ^=»6d,  104. 
Judges,  4=920^6. 
Receivers,  .4=990-106. 
Sheriffs  and  Constables,  4=998-139. 
United  States,  <&=»44-60. 
United  States  Commissioners,  4=93,  4. 
United  States  Marshals,  4=95-27,  29,  31. 

4=993.  Goaipensation  and  fees. 

See  87  Csnt.  Dig.  Offlc.  H  182-162. 


— —  Form   and  amomtt   of  eoai- 
penaatioB. 

Sss  87  Cent  Dig.  Offlc.  H  142-147. 

Where  the  receiver  of  public  moneys  at  the 
government  land  office  was  appointed  special  re- 
ceiver and  superintendent,  to  assist  in  disposing 
of  land  held  by  the  United  States  in  trust  for 
the  Indians,  and  his  official  duty  as  receiver  only 
required  him  to  receive  public  moneys,  he  was 
entitled  to  take,  in  addition  to  his  salary,  the 
compensation  provided  for  the  separate  services 
rendered  in  respect  to  the  trust  land. — United 
States  V.  Brindle,  110  U.  S.  688,  4  S.  Ot  180, 
28  L.  Ed.  286. 


4=9l01.  —  Allowance  amd 
oomponsatioa* 

See  87  Cent  Dig.  Offlc.  S8  168-162. 


roooTorj  of 


A  de  jure  officer  may  recover  from  the  de 
facto  incumbent  the  fees  and  emoluments  of  the 
office,  received  during  incumbency.  Judgment 
(1908)  Sandoval  v.  Albright,  93  P.  717,  affirmed. 
—Albright  V.  Sandoval,  30  S.  Ct  318,  216  U.  S. 
331,  54  L.  Ed.  502. 

The  cost  of  obtaining  the  emoluments  of 
sn  office,  which  would  have  been  entailed  on 
any  person  who  might  have  held  the  office, 
may  be  set  off  by  an  ousted  de  facto  officer  in 
sn  action  by  the  de  jure  officer  for  official  earn- 
ings.—Id. 


XT.  LIABIUTIES   OH  OFFIGIAI. 

BONDS. 

Bonds  of  tax  collectors,  see  Taxation,  4=9670l 
Federal  officers,  see  United  States,  4s>51. 
Indemnity  to  surety,  see  Indemnity,  4=94. 
United    States    marshals,    see    United    States 
Marshals,   4=936. 

4=9l26.  InsviRoieBt,  Infonaal,  or  dofeo- 
tiTs  bond. 

'  See  87  Cent.  Dig.  Offlc.  H  230-222. 

^  An  official  bond  may  be  good  In  part  and 
void  for  the  residue,  and  therefore  a  oond  con- 
ditioned to  '^discharge  the  duties  of  proi>erty 
and  disbursing  officer  of  the  signal  service," 
and  also  to  "faithfully  expend  all  public  mon- 
ey, and  honestly  account  for  the  same,**  even 
if  void  for  uncertainty  as  to  the  first  condi- 
tion, is  not  void  as  to  the  second. — ^Moses  ▼. 
United  States,  17  S.  Ct.  682,  166  U.  S.  571,  41 
L.  Ed.  1119. 


Aeonial   or  release   of  llaliUity 
by    breach    or   fulfillment    ox 
oonditioiis. 

See  87  Cent.  Dig.  Offlo.  fi|  225,  226,  229-284. 

If  a  public  officer  permits  money  for  the 
government  to  be  paid  in  his  absence  to  his 
agent,  it  is  a  good  payment  to  him,  and  he  will 
be  liable  therefor  on  his  bond. — Potter  v.  Unit- 
ed States,  107  U.  S.  126,  1  S.  Ct  524.  27  L. 
Ed.  230. 

4=9 134.  Aotions. 

See  37  Cent.  Dig.  Offlc.  ||  236-259. 


—  Defenses. 

See  87  Cent.  Dig.  Offlc.  SS  S3,  112,  240. 

Though  the  small  penalty  named  in  an  offi- 
cial bond  may  show  that  it  was  not  supposed 
the  officer  would  have  such  large  sums  to  dis- 
burse as  in  fact  came  to  his  hands,  that  fact 
forms  no  defense  to  an  action  on  the  bmid. — 
Moses  V.  United  States,  17  S.  Ct.  682,  106  U. 
S.  571,  41  L.  Ed.  1119. 


—  Eridenoe. 

Bee  87  Cent  Dig.  Offlc.  H  268-256. 

Certificates  of  nonindebtedness,  given  by 
the  auditor  to  an  officer  to  enable  him  to  ob- 
tain payment  of  his  salary,  are  not  conclusive 
in  favor  of  his  sureties  as  against  evidence  of 
the  forgery  of  vouchers  upon  which  the  set- 
tlement was  based.— Moses  v.  United  States.  17 
S.  Ct.  682,  166  U.  S.  571,  41  L.  Ed.  1119. 

Where  an  official  bond  offered  by  the  prin- 
cipal without  seals  was  returned  to  him  to 
have  the  seals  put  on,  and  was  brought  back 
by  him  with  the  seals  attached,  the  consent  of 
the  sureties  thereto  will  be  presumed  in  an  ac- 
tion on  the  bond,  unless  the  contrary  appears. 
— Id. 

In  an  acticm  on  the  official  bond  of  an  offi- 
cer to  whom  a  certificate  of  nonindebtedness 
has  been  given,  a  restatement  of  his  account* 
made  by  proper  officers,  by  disallowing  credits 
given  him  upon  forged  vouchers  is  competent 
evidence. — Id. 


-i—  Trial,    Jndsmenty    and 
▼ieir* 

See  87  Cent  Dig.  Offlc  iS  256-269. 

In  an  action  on  the  bond  of  an  officer  in- 
trusted with  money  for  the  purpose  of  disburs- 
ing it,  plaintiff  cannot  recover  interest,  in  the 
absence  of  evidence  of  a  demand  and  refusal  to 
pay,  or  transfer  it  to  the  government,  or  com- 
ply with  some  lawful  order  in  respect  to  it.— > 
United  States  v.  Power,  106  U.  S.  536,  1  S. 
Ct  481,  27  L.  Ed.  264. 

OFFSET. 

See  Set-Off  and  Counterclaim. 
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ORQANIC  liAW 


OIL 

Act  imposing  occupation  tax,   due   process  of 
law,  see  Constitutional  Law,  ^s»2o7;    equal 


protection  of  law,  see  Constitutional  Law, 

230. 
As  mineral  within  exception  in  land  grant,  see 

Public  Lands,  ^=»78. 
Conditions  in  insurance  policy,  see  Insurance, 

^=^326b 
Gonstitationalty  of  act  imposing  tax  on  dealers, 

see  Constitutional  Law,  ^5»46» 
Delegation  of  legislative  powers,  see  Constltu- 

ty>nal  Law,  ^^62. 
Exclusion  from  territory  of  illuminating  fluids 

having  fipedfic  gravity  above  a  certain  degr^, 

flee  Exploeivea^  ^=s>2. 
Interstate  commerce  regulations,  see  Commerce, 

^=933,   60,   61. 
Liability  for  injuries  from  illegal  sale  of  oil, 

6ee  Explosives,  ^=99. 
Oil  lands,  construction  and  operation  of  leases, 

see  Mines  and  Minerals,  ^=>72~79. 
Oil  lands,   location   »nd  acquisition  of  claims, 

see  Mines  and  Minerals,  €=»36. 
Partial  invalidity  of  statute,  see  Statutes,  ^^ 

64. 
Pipe  line  companies  as  common  carriers,  see 

Carriers,  ^=925. 
Pipe  lines,  regulations  due  process  of  law,  see 

Gonstitntlonal  Law,  ^=92£Pr. 

OIL  LEASES. 

See  Taxation,  ^=s>8. 

OLEOMARGARINE. 

See- 
Commerce,  ^=:>41,  55,  60. 
Constitutional  Law,  «=s>62,  230,  239,  295. 
Food.   ^=>1. 

Internal  Revenue,  ^=s»4,  16,  45. 
Licenses,  ^=^. 

OPENING. 

t 

Account,  see  Account,  ^=»25. 

Execution   sale,   see  Execution,   ^=s>246-256. 

Judgment  or  decree,  see — 

EHvorce,  ^=»161. 

Equity,  «=»419,  430. 

Judgment.   «8=>142-167.   339-399. 
Judicial  sales,  see  Judicial  Sales,  ^s»34-41. 
Sale  on  foreclosure  of  mortgage,  see  Mortgages, 

«=s»529. 

OPENING  STATEMENT 

See  Trial,  «=»109. 

OPERA  GLASSES. 

See  Customs  Duties,  ^=»25. 

OPERA  HOUSES. 

See  Theaters  and  Shows. 

OPINION  EVIDENCL 

See  Criminal  Law,  «=»449-488. 

OPINIONS. 


purpose 
633,  717. 


Courts  or  judges,  part  of  record  for 

of  review,  see  Appeal  and  Error,  ^ 
Expression  of  opinion  as  to  facta  by  court,  see 

Criminal  Law,  «=»762. 
Formation  and  expression  of  oi)inion  as  to  cause 

as  affecting  competency  of  jurors,  see  Jury, 

«=»98-103. 
Judge  as  to  facts,  see  Trial,  ^=»193. 


OPIUM. 

See  Poisons,  ^=s>2. 

Internal   revenue   tax,   see   Internal  Bevenne, 
^s»ll. 


OPPRESSION. 


See  Extortion. 


OPTIONS. 


See- 
Brokers,  ^=»60. 
Gaming,  ^=>13. 
Mines  and  Minerals,  ^=953. 
Waters  and  Water  Courses,  ^s»lS8» 

ORAL  AGREEMENTS. 

See — 

Frauds,  Statute  of. 
.    Specific   Performance,   ^=»88-46» 

ORAL  TRUSTS. 

See  TroBta,  «sXJ3^,  92%,  9&-100. 

ORDER  OF  PROOF. 

At  trial,  see  Criminal  Law,  «=>680-681. 

ORDERS. 

By  master,  see  Master  and  Servant,  ^=s>137. 
Interstate  commerce  commission,  see  Commerce, 

«=p88-98. 
Payment  of  wages,  see  Master  and   Servant, 

«=»eo. 

,  Orders  for  payment  of  monoff. 

See—  * 

Assignments,  ^=»50. 
Bills  and  Notes. 
Forgery. 

Orders  of  court 
See- 
Abatement  and  Reviyal,  ^=»70. 
Appeal  and  Error,  ^=9365. 
Bankruptcy.  ^=»136,  224,  260. 
Contempt,  «=»19-23. 
Criminal  Law,  «8=>100^1193. 
Executors  al^d  Administrators,  ^s»315. 

ORDINANCE  OF  1787. 

See  Eminent  Dopaain,  ^=»1,  4. 
Superseded  by  state  constitutions,  see  Consti- 
tutional Law,  ^=s>24. 

ORDINANCES. 

Municipal  ordinances,  see — 
Injunction. 

Municipal    Corporations,    ^=9111-116,    885- 
62a 

ORES. 

See- 
Customs  Duties,  ^=»26« 
Mines  and  Minerals. 

ORGANIC  ACT. 

See  Territories,  ^=^15. 

ORGANIC  LAW. 

See  Constitutional  Law. 
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ORIGINAL  BILL 

8m  Equity,  «=3l28-160. 

ORIGINAL  PACKAGES. 

Interstate  commerce  regulations,  aee  Commerce, 

«=»41,  60. 
Subject     to    state    taxation,    see    Oommerce, 

OSTEOPATHY. 

See  Physicians  and  Snrgeons. 

OUTSTANDING  TITLE. 

Acquisition  by  co-tenant,  see  Tenancy  in  Com- 
mon, ^=»19. 

OVERDRAFTS. 

See  Banks  and  Banking,  ^=»160. 

OVERFLOW. 

Swamp  and  overflowed  landa,  see  Public  Lands, 
«=»58-61,  75,  107. 

OVERT  ACT. 

See  Conspiracy,  ^=s>5,  43. 

OWNERSHIP. 

See  cross-references  under  Title. 

OYSTERS. 

Inspection  laws  interfering  with  interstate  oom- 
merce, see  Coounerce,  ^=951. 


Prohibiting  dredging  lor  oysters  as  denial  oC 
due  process  of  law,  see  Constitutional  Law. 

Hegulation  as  regulation  of  commerce,  see  Com- 
merce, ^»55. 

Title  to  beds  acquired  by  prescription,  see  Ad- 
verse Possession,  ^s^OO. 

PACKAGES. 

See- 
Commerce,  ^=»41. 
Customs  Duties,  ^=947. 

PACKING  HOUSES. 

See~^ 
Constitutional  Law,  ^=»230. 
Monopolies,  ^=:»12. 

PALACE  CARS. 

See  Carriers,  «s»408%.  * 

PANAMA  CANAL 


See- 
Canals,  ^=:>5. 
Territories, 


PAPERS. 

See  Customs  Duties,  4=»36. 

Production  of  documents  before  grand  jury. 

Searches  and  Seisures,  ^s»7. 
Witnesses*    privileges    as    to    production. 

Witnesses,  ^=s>298. 

PARAPHERNAL  PROPERTY. 

See  Husband  and  Wife^  ^=>247-276. 


PARDON. 

Scope-Note. 

[INCLUDES  grants  of  exemption  from  punishment  for  crime  committed,  by  general 
pardon  or  amnesty  as  well  as  in  Individnal  >caBes,  and  whether  absolute  or  conditional, 
and,  more  particularly,  remissions  of  the  whole  or  part  of  the  sentence  imposed,  relieves 
from  execution  of  the  sentence,  and  commutation  of  the  punishment  to  a  lower  grade  or 
leaser  amount;  nature  and  scope  of  the  pardoning  power  in  general;  constitutional  and 
statutory  provisions  relating  thereto;  in  what  cases  and  to  whom  and  for  what  offenses 
pardons,  etc.,  are  allowed ;  authority  to  grant  and  proceedings  to  obtain  pardons,  etc. ;  issu- 
ance, requisites,  validity,  construction,  and  effect  of  instruments  of  pardon,  reprieve,  com- 
mutation of  sentence,  etc.,  and  effect  of  conditions  therein ;  and  pleading  pardons,  etc..  and 
proof  thereof  by  way  of  defense. 

(For  related  matters  under  other  topiea,  see  orota-refei^noes  after  analv«i*  i 

Analysis. 

«=>4.  Authority  and  duty  to  pardon,  reprieve,  or  commute  sentence. 
8.  Issuance,  requisites,  and  validity. 
11.  General  amnesty. 
14.  Conditions,  and  breacii  or  fulfillment  thereof. 

Cross-References. 

Encroachment  of  executive  power,  see  Consti- 1  Tender  of  pardon  as  affecting  privilege  of  wit- 
tutional  Law,  ^=»58.  ness,  see  Witnesses,  ^s»303. 


f~ 
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PARENT  AND  CHILD 


•=»4.  Autbority  and  duty  to  pardon,  re- 
prioTO,  or  oommute  sentonoe. 

Sea  S7  Cent  Die  Pardon.  88  4-6^. 

The  practice  of  granting  remissions  of  pe- 
cuniary penalties  and  forfeitures  by  the  secre- 
tary of  the  treasury,  sanctioned  by  statute,  and 
acquiesced  in,  for  nearly  a  century,  as  a  valid 
exercise  of  aipthority,  and  no  invasion  of  the 
power  of  pardon  granted  by  the  constitution 
to  the  president,  is  too  firmly  established  to  be 
questioned.— The  Laura,  114  U.  S.  411,  5  S. 
Ct.  881,  29  L.  Ed.  147,  affirming  decree  (C.  0.) 
8  F.  612,  19  Blatchf.  562. 

^=>8.  IssvAiioo,  requisites,  and  valiclity. 

See  37  Cent.  Dig.  Pardon,  88  10,  14,  16. 

A  pardon  from  the  President,  to  be  effective, 
must  be  accepted. — Burdidc  v.  United  States,  35 
S.  Ct.  267,  236  U.  S.  79,  59  L.  Ed.  476 ;  Curtin 
V.  Same,  35  S.  Ct.  271,  236  U.  S.  96,  59  L.  Ed. 
482.  Reversing  judgment  (D.  C.)  United  States 
V.  Burdick,  211  F.  492. 

^=>11.  General  amnesty* 

See  37  Cent.  Dig.  Pardon,  88  24-26. 

Land  in  Washington,  sold  under  the  confisca- 
tioQ  act  of  1862,  was  thereafter  condemned  un- 


der Act  May  8,  1872  (17  Stat  83).  for  an  en- 
largement of  the  capitol  grounds.  An  appraise- 
ment was  had  and  the  value  was  deposited  in 
court.  These  proceedings  took  place  during  the 
life  of  the  fee  simple  owner,  who  had  lost  the 
estate  b^  confiscation.  On  December  25,  1868, 
the  president  issued  a  general  amnesty  proclama- 
tion, within  which  the  fee  simple  owner  was  in- 
cluded. Held  that,  the  disability  being  removed, 
the  appraisement  was  valid  as  to  him  and  his 
heirs,  as  well  as  to  the  tenant  for  life. — United 
States  V.  Dunnington,  146  U.  S.  338,  13  S.  Ct. 
79,  36  L.  Ed.  996,  modifying  judgment  Wallach 
V.  Van  Riswick,  92  U.  S.  202,  23  L.  Ed.  473. 

^=3»14.  Conditions,  and  breaeh  or  fnlfiU- 
ment  thereof. 

See  87  Cent.  Dig.  Pardon.  88  28-81. 

A  pardon  from  the  President  to  a  person 
convicted  of  defrauding  the  government  of  cer- 
tain public  lands,  upon  full  restitution  to  the 
satisfaction  hi  the  federal  district  attorney,  gives 
the  latter  no  authority  to  bind  the  government 
to  reimburse  the  accused  for  the  value  of  im- 
provements and  taxes  paid. — Bradford  v.  Unit- 
ed States,  33  S.  Ct.  57&,  228  U.  S.  446,  57  L. 
Ed.  912.  rehearing  denied  33  S.  Ct  1026,  57  L. 
Ed.  1630. 


PARENT   AND    CHILD. 


Scope-Note, 

[INCLUDES  the  parental  relation ;  rights,  powers,  duties,  and  liabilities  of  parents 
and  children  as  between  themselves  and  as  to  others,  incident  to  the  existence  of  the  re- 
lation;  and  legal  proceedings  relating  thereto. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis. 

3.  Support  and  education  of  child. 

8.  Possession  and  control  of  property  of  child. 


Cross-References, 


See- 
Adoption. 
Bastards. 

Guardian  and  Ward. 
Infants. 


Action  for  death,  see  Death,  ^=»81. 
Contributory  negligence  of  parent  imputable  to 

child,  see  Negligence,  ^=»94-96. 
Exclusive  jurisdiction  of  state  courts  of  actions 

involving  right  to  custody,  see  Courts,  ^=^89. 


^=»3.  Support  and  ednoatloii  of  obild. 

See  S7  Cent.  Dig.  Parent  ft  C.  8S  83-62. 

A  testator  devised  the  legal  estate  In  his 
lands  to  his  widow  for  life,  wiui  remainder  over, 
after  the  death  of  the  widow,  to  his  children  in 
fee.  In  case  the  widow  should  survive  the 
children,  she  was  to  have  the  whole  estate. 
Held,  that  the  estate  in  remainder  in  the  chil- 
dren could  be  sold  under  St.  1798,  c.  12,  relating 
to  the  management  and  control  of  wards*  prop- 
erty, during  the  existence  of  the  life  estate, 
for  the  support  and  education  of  the  children. 
-Thaw  V.  Falls,  136  U.  S.  519,  10  S.  Ct.  1037, 
34  L.  Ed.  531. 

^=^8.  Possession  and  oontrol  of  property 
of  ehUd. 

See  37  Cent.  Dig.  Parent  ft  C.  SS  100-110. 

The  plenary  power  conferred  upon  the  fa- 
ther by  Civ.  Code  La.  1870,  221,  223,  226,  to 
administer,  during  marriage,  the  estate  of  his 
minor  children,  is  wholly  distinct  from  tii  tor- 
ship,  and  is  not  modified  or  controlled  by  the 


provision  of  article  3350,  that  an  inventory  must 
be  made  and  recorded  before  fathers  and  moth- 
ers who,  by  law,  are  entitled  to  the  usufruct  of 
property  belonging  to  their  minor  children,  shall 
be  allowed  to  take  possession  of  such  property, 
and  enjoy  the  fruits  and  revenue  thereof.  De- 
cree 24  App.  D.  C.  573,  reversed.— Darlington 
V.  Turner,  26  S.  Ct  630,  202  U.  S.  195,  50  L. 
Ed.  992. 

A  transfer  in  the  District  of  Columbia  of 
the  property  of  a  testator,  there  situated,  to  the 
father  of  certain  minor  legatees  residing'  in 
Louisiana,  who  was  fully  empowered  to  collect 
and  receive  the  same  by  the  law  of  their  domi- 
cile, is  valid  and  binding  on  such  minors,  there 
being  no  showing  of  any  creditors  in  Virginia, 
which  was  the  domicile  of  the  testator,  although 
if  the  property  had  been  administered  upon  in 
that  jurisdiction,  the  father  would  not  have 
been  entitled  to  receive  or  remove  the  property 
therefrom  without  an  order  made  by  a  Virginia 
court,  and  the  giving  of  satisfactory  security. 
— Id. 
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PARI  DELICTO. 

Application  of  anti-trust  law  to  parties  in  pari 
delicto,  Bee  Monopolies,  4=:»26. 

PARI  MATERIA. 

Constmction  of  statutes  in  pari  materia,  see 
Statutes,  «ss>225. 


See  Oonntiea. 


PARISHES. 
PARKS. 


Eminent  Domain, 
Municipal  Corporations, 
Woods  and  Forests,  4=:>& 


PARLIAMENTARY   LAW. 

Scope-Note. 

[INCLX7DES  the  rules  and  usages  goverDing  the  proceedings  of  deliberative  bodies; 
their  sources  and  principles;   aild  their  application  in  generaL] 


of  p; 


#3»S.   Order,    aiode,   aad  fo; 
eeediacs* 

See  t7  Cent.  Dig.  Pari.  Law,  81  6-14. 

The  general,  role  of  all  ^rliamentarr  bod- 
ies is  that,  when  a  quorum  is  present,  uie  act 
of  a  majority  of  the  quorum  is  the  act  of  the 


body.— United  States  v.  Ballin,  144  U.  S.  1,  12 
S.  Ut  GOT,  36  L.  Ed.  321,  reversing  lodgment 
(O.  C.)  In  re  BalUn,  45  F.  170. 

Where  the  quorum  is  not  fixed  by  the  consti- 
tutional power  that  creates  the  body,  the  gen- 
eral rule  is  that  a  quorum  is  a  majori^  of  all 
the  members.— Id. 


PAROL  AGREEMENTS. 

See  croes-referenoe  under  Oral  Agreementp. 

PAROL  EVIDENCL 


Criminal  Law,-  ^=>296. 
Evidence,  4=9386-463. 

PAROL  TRUSTS. 

See  Trosts,  4s8»63^,  02^. 


PARTIALITY. 

See  Arbitration  and  Award,  <S964. 


PARTICULARS. 

Bm  of,  see- 
Indictment  and  Information, 
Pleading,  4s»313^324. 


I 


PARTIES. 

Scope-Note, 

[INCLUDES  persons  In  whose  names  civil  actions  In  general  may  or  mnst  be  brongfat 
or  defended ;  Joinder  of  plaintiffs  and  defendants ;  designation  of  parties  in  the  proceedings ; 
effect  of  nonjoinder,  misjoinder,  misnomer,  or  other  defects  as  to  parties,  and  objections 
therefor,  taken  by  demurrer,  motion,  or  otherwise;  representation  of  numerous  or  absent 
partieB,  and  amendments  as  to  parties,  and  other  changes  In  parties,  by  intervention,  adding 
new  parties,  substitution,  etc 

[For  related  matters  under  other  topiosy  see  oross-referenoes  after  analysisj 

Analysis. 
I.  PlaintifPs. 

IL  Defendants. 

(A)  Persons  Who  May  or  Must  bk  SuEa 

[No  paragraphs  or  references  in  this  Digest    But  see  S7  Gent  IMg.  Par- 
ties, H  2&-W.] 

(B)  Joinder. 

^a»24:  Persons  who  may  be  joined. 

27.  Actions  for  tort. 

28.  Persons  who  must  be  joined. 

29.  In  general. 

III.  New  Parties  and  Change  of  Parties. 

^=s>37.  Intervention. 

40.  Persons  entitled  to  intervene, 

42.  Time  for  intervention. 

43. Necejssity  for  leave  of  court. 

48. Proceedings  in  cause  aft^r  intervention. 

IV.  Designation  and  Description. 

^=s>66.  Names  of  individuals  in  general. 

V.  Defects,  Objections,  and  Amendment. 

94.  Misnomer  or  misdescription. 

96.  Waiver  of  defects  and  objections. 

Cross-References. 


AdmlMfonsby  parties  as  evidence,  see  Evidence, 

Aa  witnesses,  cross-examination  of,  see  Wit- 
nesses, ^=9275-277. 

Character,  ground  of  jurisdiction,  see — 
CoarU,  ^=»301-325. 
Removal  of  Causes,  ^s»2Ml. 

Competency  as  witnesses,  see  Witnesses,  ^s»87- 

iie;   • 

Death  ground  for  abatement,  see  Abatement  and 

Revival,  es»49-7a. 
Doeprocess  of  law,  see  Constitutional  Law,  ^s» 

Interpleading,  see  Interpleader. 

Joinder  of  causes  of  action  as  afifected  by  par- 
ties involved,  see  Action,  ^=3»50. 

Practioe  in  equity,  see  fSquity,  ^=»89-114. 

Rights  and  liabilities  as  to  costs,  see  Costs. 

Transfer  of  interest  ground  for  abatement,  see 
Abatement  and  Revival,  ^s»45^7. 

/a  odianM  hp  or  agaimt  particular  clattea  of 

per$on9. 
Se^- 

Corporations,  ^=9265. 

Executors  and  Administrators,  ^s»438L 

Partnership,   «=s>198,   199. 

Railroads,  ^=»186. 


In  particular  adiafii  or  proeeeHng9» 
See- 
Account,  ^s»16. 
Action,  ^=9l3. 
Admiralty,  ^=942,  60,  SI. 
Assignments  for  Benefit  of  OMiiton,  ^s»841. 
Assignments,  ^=»121. 
Bankruptcy,  ^=»8S. 
Commerce,  ^=»93. 
Corporations,  ^=»266k 
Death,  ^s>44. 

Eminent  Domain,  ^s»  ITS-lTSt 
Equity,  ^s»  457. 
Injunction,  ^=s>114. 
Insurance,  ^s»624. 
Judgment,  ^=>457. 
Mandamus,  ^=»144-158* 
Mortgages,  ^=»  426-439li 
Partition,  ^s>49. 
Railroads,  ^=»186. 
Towns,^=»61. 
Trusts,  ^=s>366. 

Judgment  and  relief  ae  to  parUee,  amd  pairtie9 
affected  hy  judgmenta  or  proo9eding$  thereon. 

See- 
Corporations,  ^=:>253. 
Judgment,  ^=9235-237,  627-632,  065-707. 
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See— 
Lis  Pendens,  ^=s>25. 
Principal  and  Surety,  ^=s>145« 

'   Review  as  to  parties^  and  partiei  io  proceedings 

in  appellate  courts. 
See- 
Appeal    and    Error,    «8=>136-151,    174,    187. 
321-336,  413-415,  796,  878-884,  1036,  1173. 
Equity,  ^s»457. 
Mandamus,  ^=s»187. 


To  conveyances,  eoniracts,  or  other  transactions^ 

See- 
Accord  and  Satisfaction,  ^=>3. 
Alteration   of  Instruments,   ^s»3. 
Appeal  and  Error.  «=s»375-377. 
Assignments,  ^=»02-109. 
Bills  and  Notes,  ^=»118-120. 
Contracts,  «=»181-186b 
Gaming,  ^=:»35-49. 
Trusts,  ^s>121-124« 


I.  PLAINTIFFS* 

See  37  Cent.  Dig.  Parties,  S|  1-27. 
Joinder  in  admiralty,  see  Admiralty,  4=929. 

n.  DEFENDANTS. 

In  admiralty,  see  Admiralty,  4=»42. 
Mandamus  proceedings,  see  Mandamus,  4:^151. 

(A)  PERSONS  WHO   MAT   OR  MUST   BE 

SUED. 

[No  paragrapbB  or  references  In  this  Digest.    But 
see  37  Cent  Dig.  Parties,  5S  28-30.] 

(B)  JOINDER. 

Misjoinder  in  bill  in  equity,  see  Equity,  ^=s>150. 
Separable  controversies,  removal  to  federal  court 

by  part  of  defendants,  see  Removal  of  Causes, 

<e»48-61. 

^=:»24.  Persons  -who  may  lie  Joined. 

6ee  37  Cent.  Dig.  Parties,  SS  31-40;    U  Cent  Dig. 
Contracts,  H  1606-1613V&. 

^=927.  —  Actions  for  tort. 

See  37  Cent.  Dig.    Parties.    |    36. 

It/  is  proper  to  join  as  codefendants  a  mail 
contractor  and  his  subcontractor,  in  an  action 
to  recover  money  fraudulently  obtained  from  the 
postal  authorities  as  extra  allowances  for  ex- 
pediting the  service,  where  the  complainant  al- 
leges £at  such  allowances  were  made  on  the 
sworn  statement  of  the  contractor  as  to  the 
extra  men  and  horses  required,  "presented  by 
and  on  behalf  of  both  the  said  defendants,"  and 
that  by  means  of  false  and  fraudulent  vouchers 
the  said  defendants  (naming  both)  "received 
larger  sums  than  they  were  entitled  to  receive" ; 
for  these  allegations  show  that  both  were  par- 
ticipants in  the  fraudulent  transaction.—  United 
States  V.  Piatt,  157  U.  S.  113,  15  S.  Ot  498, 
39  L.  Ed.  639. 

^»28.  Persons  who  mnst  be  Joined* 

See  37  Cent  Dig.  Parties,  H  41-63;    11  Cent  Dig. 
Contracts,    SS   1606-16I3H. 

^=929.  «•«  In  s^neral. 

See  37  Cent  Dig.  Parties,  8S  41,  47-49,  61. 

A  citizen  of  West  Virginia  sued  H.  and 
wife  and  a  land  company  for  an  assignment  of 
dower  in  certain  lands  conveyed  by  her  husband 
to  H.,  and  by  him,  during  the  husband's  life,  con- 
veyed to  the  land  company.  Held,  that  H.  and 
wife  were  not  necessary  parties.— Laidly  v. 
Huntington,  121  U.  S.  179,  7  S.  Ct.  855,  30  L. 
Ed.  883. 

A  bill  against  the  receiver  of  a  national 
bank  alleged  a  loan  by  complainant  to  the  bank, 
at  the  request  of  its  managing  officer,  secured 
by  his  pledge  of  certificates  of  stock  of  the 
bank,  obtained  b^  him  as  part  of  a  proposed 
increase  of  its  capital  which  had  not  been  legiti- 
mated when  the  bank  became  insolvent,  on  ac- 
count of  which  he  had  paid  into  the  bank  a  cer- 
tain sum  of  money,  and  prayed  for  subrogation 
to  his  rights  on  account  of  such  money.  Held, 
that  the  bill  was  demurrable  for  failing  to  make 


such  officer  a  party,  as,  In  his  absence,  his 
rights  to  recover  the  money  could  not  be  ad- 
judicated.— Western  Nat  Bank  v.  Armstrong. 
152  U.  S.  346,  14  S.  Ct  572,  38  L.  Ed.  470. 

The  validity  of  a  pledge  of  collateral  to  se- 
cure an  issue  of  notes  placed  on  the  market 
and  negotiated  by  the  pledgee  as  trustee  cannot 
be  attacked  in  a  suit  to  which  neither  the  pledg- 
or nor  the  holders  of  the  notes  are  parties. — 
Hubbard  V.  Tod,  19  S.  Ct  14,  171  U.  S.  474,  43 
L.  Ed.  246,  affirming  decree  76  F.  905,  22  a  O. 
A.  606. 

m.  NEW  PARTIES  AND  CHANGE  OT 


Effect  of  intervention  or  substitution  on  limi- 
tation  of  action,   see  Limitation  of  Actions. 

t$=»124,  125. 
Effect   on   jurisdiction   of   action,   see   Oourta» 

^»-«>313. 
Intervention  in  particular  actions  or  proceed- 
ings, sec   ■ 

Abatement  and  Revival,  4=»73-76w 

Admiralty,  ^=»50,  51. 

Appeal   and    Error,    ^±»336w 

Attachment,   ^=>290-308. 

Death,  ^=>44. 

Eminent  Domain,  ^=>178. 

Equity,  «8=>114. 

Execution,  ^=»187-202. 

Interpleader. 

Mandamus,  ^=9153. 

Mortgages,  ^=s>436. 

United  States,  ^=»67. 
Mandamus  to  compel  bringing  in  new  parties, 

see  Mandamus,  ^=»33. 
Right  of  interveners  to  review,  see  Appeal  and 

Error,  <^9l43,  149. 

®=»37.  InterrentioB. 

See  87  Cent  Dig.  Parties,  9|  57-76;    28  Cent  Dlg^ 
Insurance,  8  1671. 

—  Persons    entitled    to    inter* 


▼ene. 


28  Gent 


See  87  Cent  Dig.  Parties,  19  60-63,  65-67; 
Dig.  Insurance,  8  157L 

A  complainant  in  intervention  mtlst  b«Te 
an  interest  in  the  matter  in  litigation  of  such 
a  nature  that  he  will  either  gain  or  lose  by 
the  direct  legal  operation  of  the  judgment  ana 
the  contingency  of  being  held  liable  on  cove- 
nants of  warranty  given  to  one  of  the  parties 
is  not  such  an  interest.— Smith  v.  Gale,  144 
U.  S.  509,  12  S.  Ct  674,  36  L.  Ed.  521,  affirm- 
ing  judgment  Gale  v.  Shillock,  29  N.  W.  661. 
4  Dak.  182,  and  Same  y.  Frazier,  30  N.  W. 
138,  4  Dak.  196. 

A  federal  Circuit  Court  which  has  ao 
quired  jurisdiction  over  a  street  railway  com- 
pany, and  has  appointed  receivers  for  it,  may* 
in  its  discretion,  permit  another  street  rail- 
way company  to  intervene,  making  it  a  party 
defendant,  and  extending  the  receivership  to 
it,  where  the  two  companies  sustained,  re- 
spectively, the  relation  of  lessee  and  lessor, 
and  their  interests  are  inextricably  bound  to- 
gether.—(1908)  In  re  Reisenberg,  28  S.  Ct  219, 
208  U.  ti.  90,  52  L.  Ed,  403,  dismissing  peU* 
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^=»96 


tions  (C.  C.  1907)  Pennsylvania   Steel  Co.  v. 
New  York  City  R.  Co.,  157  F.  440. 


•*—  Time  for  interrention* 

See  87  Cent  Dig.  Parties.  S  69. 

The  right  of  intervention  should  be  assert- 
ed within  a  reasonable  time,  and  under  Code 
Civ.  Proc.  Dak.  §  90,  providine:  that  a  complaint 
in  intervention  must  be  filed  by  leave  of  court, 
it  is  not  error  to  refuse  to  allow  such  a  com- 
plaint to  be  filed  on  the  eve  of  trial,  after  the 
action  has  been  pending  for  two  years,  and  in 
behalf  of  one  who  has  long  slept  upon  his 
rights.— Smith  v.  Gale,  144  U.  S.  509,  12  S. 
Ct.  674,  36  L.  Ed.  521,  affirming  judgment 
Gale  V.  Shillock,  29  N.  W.  661,  4  Dak.  182, 
and  Same  v.  Frazier,  30  N.  W.  138,  4  Dak. 
196. 


— ^  Heoesaity  for  leave  of  oourt. 

See  37  Cent.  Dig.   Parties.  8  70. 

Parties  holding  obligations  of  the  same  na- 
ture and  kind  as  plaintiff  in  a  suit  brought  by 
him  on  his  own  behalf,  as  well  as  on  behalf 
of  all  such  persons,  may,  after  a  decree  in  his 
favor,  come  in  and  prove  their  claims  without 
formal  interventions  or  special  leave.  Decree 
101  F.  1005,  41  C.  C.  A;  676,  affirmed.— City 
of  New  Orleans  v.  Warner,  21  S.  Ct.  853,  180 
U.  S.  199,  45  L.  Ed.  493. 

^=948.  — *  Proceedings    in    oanse    after 
interrention. 

See  37  Cent.  Dig.  Parties,  I  75. 

A  salt  brought  in  a  state  court  of  Minneso- 
ta by  a  citizen  of  that  state  against  the  shei'iflf 
for  trespass  in  taking  possession  of  goods  was 
not  changed  as  to  its  character  by  an  interven- 
rion  of  a  foreign  corporation,  alleging  that  the 
sheriff  had  acted  under  its  direction  and  admit- 
ting the  facts,  pleaded  by  the  sheriff  in  justifi- 
ffation,  that  his  acts  were  done  by  the  direction 
Df  such  corporation,  and  seeking  a  removal  to  a 
federal  court;  but  the  sheriff  was  still  a  neces- 
sary party,  and  the  judgment,  if  in  favor  of  the 
plaintiff,  must  be  a  joint  judgment  against  all 
the  defendants.— Thorn  Wire  Hedge  Cfc.  v.  Ful- 
ler, 122  U.  S.  536,  7  S.  Ct.  1265,  30  K  Ed. 
1235. 

XT.  DESIGNATION  AND  DE8CBIP- 

TION. 

State  laws  as  rules  of  decision  in  federal  courts, 
see  Courts,  ^=:>366. 


®=»66.  Names  of  individnals  in  i^^n^TWiL 

See  37  Cent  Dlft  Parties,  SS  108,  110. 

Parties  should  be  described  by  their  Chris- 
tian names;  and  where  the  affidavit  in  op- 
position to  a  motion  to  amend  a  writ  of  error, 
by  substituting  therein  the  name  of  L.  W.  £1- 
lenwood  for  that  of  W.  N.  Walton  as  plain- 
tiff in  errori  states  that  the  real  name  of  El- 
ienwood  iiT  Lowell  W.   EUenwood,  that  name 


will,  on  the  granting  of  the  motion,  be  substi- 
tuted.—Walton  V.  Marietta  Chair  Co.,  157  U. 
S.  342,  15  S.  Ct.  626,  39  L.  Ed.  725. 

V.  DEFECTS,   OBJECTIONS,  AND 
AMENDMENT. 

Amendment  after   remand    by   appellate  court, 

see  Appeal  and  Error,  ^=»1201. 
Grounds    for    abatement,    see    Abatement    and 

Revival,  <$=»27-40. 
Objections  raised  for  first  time  on  appeal,  see 

Appeal  and  Error,  ^=»174,  187. 
On  appeal  or  writ  of  error,   see  Appeal  and 

Error,  «=s»336< 

^^94.  Misnomer  or  misdesoription. 

See  87  Cent.  Dig.  Parties,  K  155-159,  177 ;    22  Cent 
Dig.  Ex.  ft  Ad.  I  1791. 

Where  the  Fifth  Baptist  Church  of  Wash- 
ington, D.  C,  sues  as  **The  Fifth  Baptist 
Church  of  Washington,  D.  C,  by  Its  Trustees," 
the  words  "by  its  trustees*'  should  i)robably  be 
regarded  as  indicating  that  the  suit  was  brought 
in  its  behalf  by  the  trustees,  but,  if  regarded 
as  part  of  the  name,  it  is  a  mere  misnomer 
which  is  waived  by  pleading  to  the  merits.— 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church, 
137  U.  S.  568,  11  S.  Ct.  185,  34  L.  Ed.  784. 

^^96.  Waiver  of  def  eots  and  objeotions. 

See  37   Cent.   Dig.   Parties,   18   187-177;     89   Cent 
Dig.  Plead.  9  1405. 

During  the  trial  of  an  action,  it  appeared 
that  A.  claimed  an  interest  in  the  land,  and  it 
was  agreed  by  counsel  that  the  pleadings  should 
be  amended  by  making  him  a  cod^endant,  and, 
before  the  entry  of  the  judgment,  a  clause  was 
added  to  the  Complaint  accordingly,  asking  for 
a  decree  against  him.  After  the  amendment,  A. 
participated  in  all  the  proceedings  as  if  he  had 
been  regularly  made  a  party.  Beld,  that  such 
amendment,  though  irregular,  was  suflS<cient 
under  Code  Civ.  Proc.  Dak.  |  142,  to  sustain  a 
judgment  against  A.— Noonan  v.  Caledonia  Gold 
Min.  CO;;.  121  U.  S.  393.  7  S.  Ct!  911,  30  L.  Ed. 
1061,  affirming  judgment  Caledonia  Gold  Min. 
Co.  .V.  Noonan,  3  Dak.  189,  14  N.  W.  426. 

An  executor  charged  with  the  administra- 
tion of  a  charitable  trust  brought  sifit,  together 
with  the  beneficiary,  a  corporation  of  which 
he  was  treasurer,  to  recover  money  due  the  trust 
estate.  Held^  that  he  should  have  sued  alone, 
but,  as  no  objection  was  made  in  the  court  be- 
low, the  judgment  might  be  amended  so  as  to 
allow  him  to  recover  as  executor,  instead  of  as 
treasurer  of  the  beneficiary  corporation. — ^Hayes 
V.  Pratt,  147  U.  S.  557,  13  S.  Ct.  503,  37  L. 
Ed.  279. 

Where  one  who  has  excepted  to  a  ruling  of 
the  court  as  to  misjoinder  of  plaintiffs  does  not 
stand  on  such  exception,  but  elects  to  dismiss 
as  to  all  but  one,  he  has  waived  his  exception. 
—Campbell  v.  City  of  Haverhill,  155  U.  S.  610, 
15  S.  Ct.  217,  39  L.  Ed.  280. 
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PARTITION. 

Scope-Note. 

[INCLUDES  division  of  property,  real  or  personal,  among  co^wners,  by  mutnal  con* 
salt  or  by  Judicial  proceedings;  how  partition  may  be  made  by  act  of  the  parties,  agree- 
ments therefor,  and  conveyances  to  effect  such  partition;  nature  and  scope  of  the  remedy 
by  action  for  partition  in  general;  what  property  may  be  partitioned;  grounds  of  such 
actions  and  defenses  thereto ;  jurisdiction  to  make  partition  and  proceedings  therefor ; 
incidental  relief;  making  actual  partition  or  sale  instead  thereof;  judgments  or  decrees 
and  operation  and  effect  thereof ;  review  of  proceedings ;  and  costs  in  actions  for  partition. 

[For  related  matters  und«r  other  topios,  see  cross- references  after  analysisj 

Analysis. 

I*  By  Act  of  Parties. 

[No  paragraphs  or  references  in  this  Digest    But  see  38  G^it.  Dig.  Par- 
tit  If  1-32.]    . 

II.  Actions  for  Partition. 

(A)  Right  of  Action  and  Defenses. 

«=»  12.  Property  and  estates  therein  subject  to  partition. 

14.  Right  to  and  grounds  for  partition  in  general. 

15.  Title  to  support  action. 

17.  Establishment  or  determination  of  disputed  title. 

(B)  Proceedings  and  Relief. 
37.  Jurisdiction. 

40.  Probate  courts. 

45.  Parties. 

49.  Intervention,  addition,  and  substitution. 

54.  Pleading.  / 

55.  Bill,  complaint,  or  petition.. 

76.  Determination  as  to  mode  of  partition. 

77.  Actual  partition  or  sale. 

95.  Final  judgment  or  decree  for  actual  partition,  and  enforce- 
ment thereof.     * 

96.  Conveyances  on  actual  partition. 
112.  Final   judgment   on    sale   in   partition,   and   enforcement 

thereof. 

Cross-References. 

Creation  of  cortenandee,  see  Tenancy  In  Oommon. 
Of  Indian  lands,  see  Indians,  ^s»18. 


Z.  BT  ACT  OF  PARTIES. 

(No  parairraphs  or  referencefl  in  this  Digest.    But 
■ee  88  Cent.  Dig.  Parties,  ||  1-32.] 


n.  ACTIOH8  FOB  PABTITION. 

Due  process  of  law,  see  Constitutional  Law, 


me  pi 

3oa 


Process,    sufficiency    to   sustain  Judgment,    see 
Judgment,  <^17. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

^=»12.  Property     and     estates     therein 
subjeot  to  partition. 

See  88  Cent.   Dig.   ParUt  8S  88-61;    85  Cent  Dig 
Home.  I  268. 

A  pending  lease  for  years  is  no  obstacle,  ei- 
ther at  law  or  in  equity,  to  a  partition  of  the 
fee  among  tenants  in  common  thereof. — Willard 
V.  Willard,  145  U.  S.  116.  12  S.  Ct  818,  36  L. 
Ed.  644. 


^»14.  Bisht  to  and  Kromidg  fov  paitl« 
tion  ia  seneraL 
See  88  Cent  Dig.  ParUt  I  87. 


Under  81  Hen.  VIII,  c  1,   and  82 

VIII,  c.  32,  in  force  in  the  District  of  Colum- 
bia, a  tenant  in  common  might  compel  partition 
at  law  by  a  division  ot  the  estate.— Willard  ▼. 
Waiard,  146  U.  S.  116,  12  S.  Ct  818.  96  L. 
Ed.  644. 

In  a  coart  haying  general  jurisdiction  In 
equity  to  grant  partition,  a  tenant  in  common, 
whose  title  is  clear,  is  entitled  to  partition  aa 
a  matter  of  right—WiUard  v.  Willard,  145  U. 
S.  116, 12  S.  Ct  818,  86  L.  Ed.  644. 

Act  Cong.  Aup.  15,  1876.  c.  297,  I  1  a© 
Stat  202),  providing  that  all  tenants  in  com- 
'"may,  in  the  discretion  of  the  oourt,*'  be 


mon 


compelled  to  make  partition,  does  not  affect  the 
general  rule  that  partition  is  a  matter  of  right, 
and  cannot  be  defeated  by  tiie  unwillingness  <^ 
one  of  the  parties.— Willard  v.  WMUard.  145  U. 
S.  116,  12  S.  Ct  818,  36  U  Ed.  644. 
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«=>112 


^=>15,  Title  to  support  aetlon. 
Sae  18  Cent.  Dig.  Partlt.  M  52-69. 


—  Establisliiiieiit  or  detonniiiA* 
tion  of  diflpnted  title* 
See  88  Cent.  Di«.   Partlt    if  6S-C». 

Proceedings  in  a  partition  gait  in  wliicfa  a 
possession  adverse  to  complainants  is  asserted 
under  a  tax  title  should  be  postponed  until 
complainants  shall  have  established  their  title 
at  law.  Decree,  Roller  v.  Clarke,  19  App.  D. 
C.  539,  modified.— Clark  v.  Roller,  26  S.  Ct. 
141,  199  U.  S.  541,  60  L.  Ed.  800. 

(B)  PROCEEDINGS    AND    RELIEF. 
Review  of  final  judgment,  see  Appeal  and  Error« 


Jnriadiotioiu 

See  38  Cent.  Dig.  ParUt  §9  01-KML 

C^jfO.  —  Probate  eoiirts* 

See  38  Cent.  Dig.  Partlt.  IS  97-104. 

Nor  does  the  fact  that  the  partition  was 
asked  for  in  the  same  proceeding  by  which  the 
administratriz  sought  for  final  settlement  and 
distribution  defeat  the  jurisdiction  of  the  court, 
so  as  to  render  the  decree  of  partition  void; 
tlie  record  showing  that  the  question  of  parti- 
tion was  not  conmdered  until  after  the  decree 
of  final  settlement  and  distribution.— Bobinson 
V.  Fair,  128  U.  S.  53,  9  S.  Ot  30,  32  L.  Ed. 
415. 

By  Const  CaL  1862,  art.  6,  f  6,  the  dis- 
trict courts  have  original  jurisdiction  in  all 
cases  in  equity;  also  in  all  cases  at  law  which 
involve  the  title  or  possession  of  real  property. 
Section  8,  after  conferring  upon  the  county 
courts  original  jurisdiction  in  certain  cases, 
provides  that  "the  county  judges  shall  also  hold 
in  their  several  counties  probate  courts,  and 
perform  sudh  duties  as  probate  judges  as  may 
be  prescribed  by  law."  Held^  that  a  suit  for 
partition  among  heirs,  after  distribution  in  the 
probate  court  defining  tiieir  undivided  interrnts, 
neither  the  title  of  the  decedent  nor  the  fact 
of  heirship  being  disputed,  is  a  matter  whidi 
may  be  committed  to  probate  courts  according 
to  the  jurisdiction  usually  pertaining  to  them, 
and  hence  that  the  provisions  of  Code  Civ. 
Pro<:.  Cal.  H  1581,  1634.  1665,  1666.  1668,  1675. 
et  seq.,  conferring  jurisdiction  of  partition  in 
such  cases  upon  probate  courts,  are  not  in  con- 
flict with  the  constitutional  provisions  as  to  the 
original  jurisdiction  of  district  G0urt8.--Id. 

^»45.  Parties. 
See  18  Gent  Dig.  Partlt  if  U4-1S9. 

^=>40«  —.  Interrentiony    addltioiiy    and 

SVlMtitlltiOA* 

See  88  Cent  Dig.  ParUt  §9  180-136. 

A  party  asserting  possession  of  real  prop- 
erty under  a  tax  title  may  obtain  relief  by  in- 
tervention against  proceedings  in  a  partition 
suit  which  would  cast  a  cloud  upon  his  title 
after  the  bill  has  been  dismissed  as  to  him  on 
the  grounds  of  lack  of  jurisdiction,  multifari- 
ousness, and  laches,  barring  complainants  from 
equitable  relief  against  him.  Decree,  Koller  v. 
Clarke,  19  App.  D.  C.  539,  modified.— Clark  v. 
Roller,  26  S.  Ot  141,  199  U.  S.  541,  50  L.  Ed. 
300. 

A  partition  suit  in  which  a  judgment  has 
been  entered  naming  the  persons  entitled  to 
stated  undivided  interests  and  appointing  com- 
missioners is  still  pending  within  Comp.  Laws 
N.  M.  1897,  I  3182,  giving  the  right  to  inter- 
vene during  the  pendency  of  such  suit,  where 
the  commissioners  have  reported  that  parti- 
tion cannot  be  made  and  no  further  action  has 


been  had.— Montoya  ▼.  Gonzales,  84  S.  Ct.  413. 
232  U.  S.  375,  58  Ia  Ed.  645,  affirming  judg- 
ment Same  v.  Unknown  Heirs  of  Vigil,  120  P. 
676,  16  N.  M.  349. 

^=>54«  Pleadins* 

See  88  Cent  Dig.  Partlt  H  148-182. 


— ~  Bill,  eomplalnty  or  petttlon. 

See  38  Cent  Dig.  Partlt.  {S  148-159,  182. 

The  fact  that  a  petition  for  partition  of  the 
estate  of  a  decedent  is  signed  by  the  widow  "as 
administratrix,*'  the  j^tition  embracing  her 
claim  as  widow  and  heir  to  a  share  in  the  es- 
tate, and  containing  a  distinct  prayer  that 
partition  be  had  between  herself  and  the  chil- 
dren, does  not  invalidate  the  proceedings,  as 
being  instituted  by  a  person  having  no  interest 
in  the  partition.— Robinson  v.  Fair,  128  U.  S. 
53,  9  S.  Ct.  30,  32  L.  Ed.  415. 

^=976.  DetermlaatloM  as  to  mode  of  par- 

titiOBU 

See  88  Cent  Dig.  ParUt  If  811-225.  265-278. 

®=s>77.  — «-  Aotval  partition  or  sale. 

See  88  Cent  Dig.  Partlt  Sf  2U-223. 

Under  Act  Cong.  Aug.  15,  1876,  c.  297.  f  2, 
providing  that  the  court  "may,  if  it  satisfacto- 
rily appears"  that  the  property  cannot  be  divided 
without  loss  or  injury,  decree  a  sale  thereof, 
and  a  division  of  the  proceeds,  it  is  unnecessary, 
in  order  to  authorize  a  sale,  to  allege  in  the 
petition  any  special  reasons  for  a  sale  rather 
than  for  a  mere  division. — Willard  v.  Willard, 
145  U.  S.  116,  12  S.  Ct.  818,  86  U  Ed.  644. 

^=»95.  Final  Judgment  or  decree  for  ao« 
tval  partition,  and  enforcement 
thereof. 

See  38  Cent.  Dig.  ParUt  H  800-818. 

Where  one  entitled  to  a  fee  under  a^will  is 
allotted  a  life  estate  with  remainder  to  his  chil- 
dren, but  the  conveyances  inter  partes  made 
three  days  after  do  not  follow  the  erroneous 
decree  in  this  respect;  and  a  bill  is  brought  12 
years  afterwards  to  perfect  the  partition  by 
compelling  conveyan<^es  in  accordance  with  the 
erroneous  decree,  it  is  competent  for  the  court 
to  examine  the  equities  of  the  title,  and  decree 
accordingly.— Gay  v.  Parpart,  106  U.  S.  679, 
1  S.  Ct.  456,  27  L.  Ed.  256. 

^=»96.   ConTcyanccs  on  actnal  partition. 

See  88  Cent  Dig.  Partlt  K  817-881. 

Where  one  entitled  to  a  fee  under  a  will  is 
allotted  only  a  life  estate  by  the  decree  in  par- 
tition, and  the  deeds  between  the  parties,  made 
three  days  thereafter,  do  not  limit  him  to  a  life 
estate,  he  takes  a  fee.— Gay  .v.  Parpart,  106  U. 
S.  679,  1  S.  Ct.  456,  27  L.  Ed.  256. 

Partition  in  equity  does  not,  of  itself,  de- 
vest parties  of  their  title  to  their  individual 
shares,  and  reinvest  them  with  title  to  their 
separate  allotments;  but  it  is  required  to  be 
perfected  by  conveyances  pnrsuant  to  the  de- 
cree.—Id. 


^=9112.  Final  indgment  on  sale  in  _ 

tition»  and  enforcement  there- 
of. 

See  88  Cent  Dig.  Parttt  §1  419-428. 

The  omission  of  the  names  of  the  minor 
children  from,  the  order  to  show  cause  why 
there  should  not  be  a  final  settlement,  distribu- 
tion, and  partition,  did  not  affect  the  jurisdic- 
tion over  the  subject-matter  and  parties,  where 
the  petition  and  order  appointing  an  attorney 
to  represent  the  minors  contained  the  names  of 
all  interested  in  the  proceedings.— Robinson  v. 
Fair,  128  U.  S.  53,  9  S.  Ct.  30,  32  L.  Ed.  415. 
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PARTNERSHIP. 

Scope-Note. 

[INCLUDES  the  relation  created  by  the  combination  of  persons  as  principals  to  con* 
tribute  property  or  services  in  a  joint  undertaking  for  joint  profit ;  nature  and  incidents  of 
such  a  combination  considered  as  a  firm ;  rights,  powers,  duties,  and  liabilities  of  partners 
as  between  themselves  and  as  to  others,  Incident  to  the  relation,  and  legal  proceedings  for 
enforcement  thereof. 

[For  rolatod  matters  undor  othar  topics,  soo  cross -roforoncos  aftor  analysis.] 

Analysis. 
I.  The  Relation. 

(A)  Creation  and  Requisites. 

«=»  3.  Community  of  interest  in  property. 

4.  Community  of  interest  in  profits  and  losses. 

5.  -: In  general. 

17.  Intent  of  parties. 

20.  Creation  of  relation  in  general. 

(B)  As  TO  Third  Persons. 

«=>  28.  Creation  of  partnership  as  to  third  persons. 

30.  Sharing  profits  and  losses. 

33.  Estoppel  by  holding  out  as  partner. 

35.  Acts  and  conduct  constituting  holding  out. 

37.  Knowledge  and  reliance  of  third  person. 

(C)  Evidence. 

[No  paragraplis  or  references  in  this  Digest.     But  see  38  Cent.  Dlfi 
Partners,  f  §  61-81,] 

(D)  Commencement  and  Duration. 

^s»58.  Term  fixed  by  agreement. 

II.  The  Firm,  Its  Name,  Powers,  and  Property. 

^s>65.  Scope  and  extent  of  partnership  in  general. 

68.  Partnership  real  estate.   . 

69.  Conversion  of  joint  property  into  separate  property, 

III.  Mutual  Rights,  Duties,  and  Liabilities  of  Partners. 

(A)  Firm  Property  and  Business. 

«»  71.  Construction  of  partnership  articles  in  generaL 

76.  Interests  of  partners  in  firm  property. 

79.  Control  and  conduct  of  firm  business. 

83.  Services  and  compensation. 

86.  Interests  in  profits. 

89.  Lien  of  partner  on  firm  property. 

(B)  Individuai,  Transactions. 

^=s>95.  Purchase  of  copartner's  interest  in  firm. 
99.  Engaging  in  other  business. 

(C)  Actions  Between  Partners. 

«»102, 103.  Grounds  of  action  and  form  of  remedy, 

105.  Breach  of  partnership  agreement. 

112.  Set-oflF  and  counterclaim. 
118.  Injunction. 

IV.  Rights  and  Liabilities  as  to  Third  Persons. 

(A)  Representation  of  Firm  by  Partner. 
142.  Mortgages  or  pledges. 

146.  Negotiable  instruments. 

147.  Guaranty  or  suretyship. 
161.  Assignment  for  benefit  of  creditors* 
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IV.  Rights  and  Liabilities  as  to  Third  Persons — Continued. 

(A)  Representation  of  Firm  by  Partner — Continued, 

^a»153.  Wrongful  acts. 

156.  Estoppel  of  firm  by  acts  or  conduct  of  partner. 

(B)  Nature  and  Extent  of  Firm  Liabilities. 

[No  paragraphs  or  references  in  this  Digest.     But  see  38  Cent.  Dig. 
Partners.  ||  301-307.] 

(C)  Appucation  of  Assets  to  Liabilities. 

«=»177.  Assets  of  firm. 

182.  Rights  and  Hens  of  partners  as  creditors  of  firm. 

183.  Transactions    by    or    between    partners    affecting 

rights  of  creditors. 

(D)  Actions  By  or  Against  Firms  or  Partners. 

«8=>198.  Parties. 

199.  Firms  or  partners  as  plaintiffs. 

204.  Process  and  appearance. 
218.  Trial. 

V.  Retirement  and  Admission  of  Partners. 

^s»241.  Liabilities  of  retiring  partner  for  acts  and  obligations  of 
continuing  partner  or  new  firm. 

VI.  Death  of  Partner,  and  Surviving  Partners.  . 

^s»  245.  Collection  and  disposition  of  assets. 
246.  Real  property  of  firm. 

249.  Rights  and  liabilities  of  survivor  as  to  estate  of  deceased. 
255.  Continuance  of  business  of  firm. 

VII.  Dissolution,  Settlement,  and  Accounting. 

(A)  Causes  of  Dissolution. 

«=»  263.  Withdrawal  of  partner. 

(B)  Rights,  Powers,  and  Liabilities  after  Dissolution. 

^s»282.  Control  and  disposition  of  firm  property. 

(C)  Distribution  and  Settlement  Between  Partners  and  Their 

Representatives. 

^=3>304.  Repayment  to  partners  of  premiums  ox  advances. 
305.  Division  of  capital. 
311.  Private  accounting  and  settlement. 

(D)  Actions  for  Dissolution  and  Accounting.       ' 

4=9  318.  Form  of  remedy. 

321.  Time  to  sue,  limitations,  and  laches. 

327.  Pleading. 

328.  Evidence. 

333.  Charges  and  credits. 

340.  Sale  or  other  disposition  of  property. 

VIII.  Limited  Partnership. 

362.  Failure  to  comply  with  statutory  requirements. 
365.  Estoppel  to  allege  or  deny  partnership. 
373.  Conveyances  on  or  in  contemplation  of  insolvency. 
375.  Actions  by  or  against  firms  or  partners. 

Cross-References, 


Associations. 

Assii^ments  for  Benefit  of  Creditors,  ^=9132, 

*  I  J  • 


See- 
Attorney  and  Client,  ^=>30. 
Bankruptcy,  <gs=>S«,  149.  172,  351.  429. 
Mines  and  Minerals,  ®=>9C-99. 
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PARTNERSHIP,  I  (A),  (B) 


CSiip.CtDls.— Pace  IMQ 


I.  THE  REI.ATION. 

Effect  of  adjudication  in  bankruptcy,  see  Bank- 
ruptcy, ^::s»100. 

(A)  CREATION   AND   REQUISITES. 

^=93.   Comnmnity    of   tBterest   in    prop« 
erty. 

8oe  88  Cent.  D\g.  Partners.  H  13,  14. 

An  agreement  between  the  owners  of  unim- 
proved property  and  a  builder,  in  consideration 
of  his  assistance  in  improving  and  marketing 
the  property  to  give  him  an  undivided  third 
interest  therein,  creates  a  partnership  as  to  the 
developing  and  marketing  of  the  property.— 
Campbell  v.  Northwest  Eckington  Imp.  Co.,  33 
S.  ^Ct.  796,  229  U.  S.  561,  57  L.  Ed.  1330,  re- 
versing decree  36  App.  D.  C.  149. 

^s»4.   Commiiiiify  of  interest  in  profits 
and  losses. 

See  88  Cent  Dig.  Partners.  SI  16-88. 


— »  In  geikermL 

See  88  Cent  Dig.  Partners.  ||  IB,  18. 

A  single  special  venture,  entered  into  by 
two  persons  on  joint  account,  to  purchase  a 
tract  of  land  and  hold  it  for  sale  at  a  profit, 
each  agreeing  to  pay  one-half  the  purchase 
price  and  expenses,  does  not  create  a  partner- 
ship in  respect  to  the  land,  but  merely  makes 
them  tenants  in  common.— Clark  v.  Sidway,  142 
U.  S.  682, 12  S.  Ct  327,  35  L.  Ed.  1157. 

^=»17.  Intent  of  parties. 
See  88  Cent.  Dig.  Partners.  8  8. 

The  members  of  a  firm  agreed  to  admit  A. 
into  their  business  on  condition  that  the  firm 
should  become  incorporated,  and  that  he  should 
pay  a  certain  sum  into  the  firm  for  its  use. 
The  agreement  further  provided  that  no  change 
should  take  place  in  the  name  or  character  of 
the  firm  until  the  formation  of  the  corporation. 
IffeM,  that  a  partnership  was  not  contemplated, 
and  that  the  payment  of  the  agreed  sum  did 
not  give  A.,  prior  to  the  formation  of  the  cor- 
poration, an  interest  in  the  firm  property. — 
Drennen  v.  London  Assur.  Corp.,  113  U.  S.  51, 
5  S.  Ct  341,  28  li.  Ed.  919,  reversing  (C.  C.) 
20  P.  657. 

^s»20.  Creation  of  relation  in  general. 

See   88    Cent.    Dig.   Partners.    Si  8^    7;     82    Cent 
Dig.  Land,  ft  Ten.  8  11. 

In  a  suit  for  an  accounting,  under  articles 
of  partnership,  brought  by  the  administrator  of 
one  of  the  parties  against  the  executrix  of  the 
other,  it  appeared  that  the  partnership  was  to 
continue  for  a  certain  time,  unless  dissolved  by 
mutual  consent;  and  that  complainant's  intes- 
tate had  never  complied  with  the  terms  of  the 
agreement,  but,  shortiy  after  its  execution,  had 
accepted  a  public  office  in  a  distant  city,  and 
absented  himself,  in  the  discharge  of  the  duties 
thereof,  until  after  the  date  of  the  expiration 
of  the  agreement,  and  on  his  return  had  made 
no  attempt  to  enforce  the  same;  and  that  a 
written  agreement,  executed  by  the  partners 
shortly  before  the  death  of  complainant's  intes- 
tate, was  inconsistent  with  any  claim  thereun- 
der. Held,  that  the  evidence  showed  that  com- 
plainant's intestate  regarded  the  agreement  as 
never  having  gone  into  effect,  or  as  having  been 
canceled,  and  that  the  bill  was  properly  dismiss- 
ed.—Davis  V.  Key,  123  U.  S.  79,  8  S.  Ct  55,  31 
L.  Ed.  112. 


(B)  AH  TO  THIRD  PERSONS. 

Creation    of    partnersliip 
tUrd  persons. 

8ee  88  Cent.  Dig.  Partners.  88  80-35.  38-48. 


as    to 


^=»30.  — *  Sliarins  profits  and  losses. 

See  88  Cent.  Dig.  Partners.  ||  88-48. 

S.,  a  broker,  engaged  largely  in  discounting 
a  peculiar  class  of  securities,  agreed  with  E.  in 
writing,  that  the  latter  should  furnish  money 
with  which  S.  should  buy  such  securities. 
When  purchased  they  were  not  to  be  mingled 
with  otiier  securities  bought  by  S.,  but  were  to 
be  placed  in  E.'s  possession,  and  when  due  were 
to  be  exchanged  for  other  similar  securities,  or 
for  cash.  They  were  to  yield  a  specified  profit 
to  E.,  and  S.  was  to  retain  all  above  that  rate, 
and  S.  guaranteed  their  genuineness  as  weU  as 
the  stipulated  profit.  E.  was  to  hold  possession 
of  them  to  the  extent  of  the  money  loaned,  the 
profit,  and  an  additional  2  per  cent,  to  insure 
their  prompt  payment  A  large*  business  was 
carried  on  by  S.  with  which  E.  neither  had  nor 
was  supposed  by  creditors  or  others  to  have 
any  connection,  and  their  dealings  with  the 
securities  so  purchased  were  consistent  with 
the  agreement  so  made.  Held,  that  E.  was  not 
a  partner  of  S.,  so  as  to  render  the  secarities 
purchased  with  his  funds  liable  for  the  debts 
of  S.  incurred  in  his  general  business.— Wilson 
V.  Edmonds,  130  U.  S.  472,  9  S.  Ct  568,  32  L. 
Ed.  1025. 

The  mere  loaning  of  money  to  a  partnership 
for  a  definite  period,  under  an  agreement  that 
the  debtor  shall  receive  interest  and  also  one- 
tenth  of  the  excess  in  yearly  profits  over  $10, 
000,  which  agreement  is  renewed  for  several 
successive  years,  does  not  make  the  lender 
liable  as  a  partner.— Meehan  v.  Valentine,  145 
U.  S.  611, 12  S.  Ct  972,  36  L.  Ed.  835,  affirming 
judgment  (C.  C.)  29  F.  276. 

^=»33.  Eotoppel  by  holding  ont  as  part- 
ner. 

See  88  Cent  Dig.  Partners.' 81  4^68- 

^=935.  —  Acts   and  oondnot  oonatitnt- 
ins  Holding;  ont. 

See  88  Cent.  Dig.  Partners.  |  60. 

In  an  action  at  law  for  breach  of  a  contract 
for  the  construction  and  erection  of  machinery 
on  a  steamboat,  one  defense  was  that  defendants 
were  a  corporation  and  contracted  as  such,  and 
were  sued  as  individuals  on  the  theory  of  a 
partnership  existing  between  them.  It  was 
shown  that  defendants  held  themselves  out  to 
plaintiff's  agents  as  a  partnership,  had  been 
partners  up  to  a  short  time  previous  to  the 
making  of  the  contract  in  suit,  bad  signed  what 
purported  to  be  a  firm  name  to  a  portion  of  the 
correspondence  out  of  which  the  contract  had 
arisen,  and  that  plaintiff  had  dealt  with  them 
under  the  belief  that  they  were  partners,  and 
without  knowledge  or  notice  of  the  transforma- 
tion of  defendants'  business  from  a  partnership 
into  a  corporation.  Held,  that  for  the  purposes 
of  the  action  defendants  were  to  be  deemed 
partners.— McGo wan  v.  American  Pressed  Tan 
Bark  Co..  121  U.  S.  575,  7  S.  Ct.  1315,  30  L. 
Ed.  1027. 

Where  persons  who  are  in  fact  members  of 
a  corporation  negotiate  a  contract  with  a  third 
person  as  partners,  both  by  correspondefice  and 
interviews  down  to  and  including  the  time  of 
signing  the  contract,  they  are  estopped,  in  fact 
and  law,  when  sued  on  such  contract,  to  deny 
that  as  to  the  other  contracting  party  they  were 
partners  in  making  the  contract,  in  the  absence 
of  proof  of  notice  to  or  knowledge  by  the  other 
party  of  the.  existence  of  the  incorporation. — ^Id. 


<S».">3  T . 


and   relianoe   of 


—  Knowledge 
third  person* 

See  88  Cent  Dig.  Partners.  §8  87,  58. 

A  person  who  is  not  actually  a  partner,  and 
who  has  no  interest  in  the  partnership,  cannot, 
by  reason  of  having  held  himself  out  to  the 
world  as  a  partner,  be  held  liable  as  such  on  a 
contract  made  by  the  partnership  with  one  who 
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had  no  knowledfre  that  he  was  so  held  out. — 
Thompson  v.  First  Nat  Bank,  of  Toledo,  Ohio, 
111  U.  S.  529,  4  S.  Ct  689,  28  L.  Ed.  507. 

(Q)  EVIDENCE. 

[No  parasrmphB  or  references  in  this  Dlffest.   Bnt 
see  38  Cent.  Dig.  Partners.  H  a-8L] 

(D)   COMMENCEMENT   AND   DURATION. 

^=»58.  Tonn  fljced  hj  WLgr^^m^nt, 
See  88  Cent.  Dig.  Partners.  |  88. 

A  partnership  operating  a  hotel,  thereafter 
leased  to  a  partner  for  a  specified  term  with 
option  to  pnKhase  by  implication,  is  to  con- 
tinue  during  tne  term  of  the  lease.~Zimmerman 
V.  Harding,  33  S.  Ct  887,  227  U.  &  489,  57  L. 
Ed.60& 

H.  THE   FIRM,   ITS   NAl^,   POWERS, 
AND  PROPERTY. 

^s»65«  Scope  mad  eztent  of  partiLorship 
ia  BonoraL 
See  88  Cent  Dig.  Partners.  ||  82,  8SV&* 

An  agreement  among  the  members  of  a  real 
estate  brokerage  firm  that  any  knowledge  ob- 
tained by  any  members  as  to  bargains  in  real 
estate  should  be  communicated  to  the  firm, 
with  the  Tiew  of  giving  it  or  its  members  the 
first  opportunity  of  purchasing,  before  the  in- 
dlvidaal  could  act  thereon  for  his  own  benefit, 
does  not  enlarge  the  scope  of  the  partnership 
business  so  as  to  include  dealing  in  real  estate 
for  its  own  account,  but,  if  of  any  legal  force, 
is  merely  an  agreement  for  a  future  partnership 
as  to  any  particular  piece  of  land,  which  by 
spedal  consent  might  be  jointly  acquired.— Lat- 
ta  ▼.  Kilboum,  150  U.  S.  624,  14  S.  Ct.  201,  37 
Ll  Ed.  1109,  reversing  decree  Kilboum  v.  Latta, 
5  Mackey,  304,  60  Am.  Rep.  373. 

The  use  by  a  partnership  of  the  words  "real 
estate  and  note  brokers"  on  their  letter  heads 
and  office  sign  and  in  the  dty  directory  implies 
that  they  are  engaged  in  negotiating  the  sale 
and  purchase  of  real  property  for  the  account 
of  others,  rather  than  in  buying  and  selling  for 
the  firm,  and  i^ords  a  presumptive  limitation 
on  the  scope  of  the  fim^  business.— Id. 

^=:>68.  Partaersliip  real  estato. 

See  38  Cent.  Dig.  Partners.  ||  101-llt 

Testator,  who  had  been  in  partnership  with 
his  brother  in  a  brick-making  business,  consti- 
tuted his  brother  and  his  son  his  executors  and 
tmsteeo,  directing  them  to  continue  the  part- 
nership business.  Testator  had  also  been  en- 
gaged in  some  transactions  apart  from  his 
brother,  and  just  before  his  death  his  daughter 
heard  a  neighbor  tell  him  that  he  would  give 
him  a  deed  for  some  lots.  Several  years  after- 
wards this  neighbor  conveyed  to  the  executors, 
for  a  nominal  consideration,  several  lots  from  a 
square  adjoining  land  owned  by  the  partnership, 
to  be  held  upon  the  trusts  stated  in  the  will. 
This  square  had  been  used  by  the  partnership 
In  the  brick  business.  The  trustees  sold  the 
lots  thus  received,  and  accounted  to  the  legatees 
for  only  one-half  the  proceeds^  for  which  they 
receipted  in  due  form.  Beld,  that  under  a  bill 
filed  11  years  after  this  distribution,  and  after 
both  executors  were  dead,  it  would  be  presumed 
that  this  property  was  bought  with  partnership 
fonds,  and  did  not  belong  solely  to  the  testator. 
—Hammond  v.  Hopkins,  143  U.  S.  224, 12  S.  Ct 
418,  36  L.  Ed.  134. 

^s>69.  CoiKTorsion  of  Joint  proportj  into 
separate  property. 

See  88  Cent  Dig.  Partners.  18  112.  113. 

In  an  action  aeainst  a  partnership  goods  of 
the  defendant  in  the  possession  of  a  third  per- 


son were  attached  on  the  ground  that  the  de- 
fendant was  fraudulently  disposing  of  all  its 
property  to  defraud  creditors.  Such  third  per- 
son Interpleaded,  claiming  the  titla  to  the  goods 
under  a  mortgage  from  one  of  the  partners, 
who  owned  the  goods,  as  such  partners  repre- 
sented the  firm  to  have  been  dissolved.  The 
court  refused  to  instruct  that  if  the  firm  was 
dissolved,  and  such  partner  took  the  stock  with 
the  consent  of  his  copartner  and  was  to  be 
charged  therewith,  then,  as  between  them,  such 
partner  would  be  the  owner,  and  could  make  a 
valid  mortgage  of  the  same  in  his  own  name. 
Held,  that  the  refusal  of  such  instruction  was 
error,  since  the  charge  presupposed  good  faith, 
and,  if  by  a  bona  fide  transfer  the  property  be- 
came several  proper^  of  one  partner,  the  equi- 
ties of  the  partners  were  extinguished.— Huis- 
kamp  V.  Moline  Wagon  Co.,  121  TJ.  8.  310,  7  S. 
Ct  899.  30  Ij.  Ed.  071,  reversing  judgment  (C. 
G.)  Moline  Wagon  Co.  t.  Rnmmell,  14  F.  155. 

m.  mrruAi.  rights,  duties,  and 

UABIUTIES   OF  PARTNERS. 

Insurable  interest  in  life  of  partner,  sea  Insur- 
ance, ^=:»116. 

(A)  FIRM  PROPERTY  AND  BUSINESS. 

Assignment  for  benefit  of  creditors  as  including 
firm  or  individual  property,  see  Assignments 
for  Benefit  of  Creditors,  ^s>29. 

Mining  partnerships,  see  Mines  and  Minerals, 

tmotioiL  of  partaaersl&ip  ar« 


CoBatmotioiL  ox  p 
tioles  in  seneraf. 
See  88  Cent.  Dig.  Partners.  H  UB,  lift. 

An  agreement  of  a  partnership  nature  was 
made  between  S.  and  two  other  parties,  where- 
by he  agreed  to  sell,  and  they  agreed  to  buy 
from  him,  certain  interests  in  designated  rail- 
road bonds,  the  purchase  money  for  which  in- 
terests was  to  be  paid  to  him  at  a  future  date, 
and  the  bonds  meanwhile  were  to  remain  in  his 
hands  as  collateral  security,  with  the  privilege 
of  selling  them  at  any  time,  and  applying  the 
proceeds  in  payment  of  the  sums  so  due  him. 
The  agreement,  and  a  supplement  to  the  same, 
further  provided  that  the  proceeds  which  might 
arise  from  a  foreclosure  or  sale  of  the  bonds 
"shall  be  considered  as  due  to  each  party  in 

groportion  as  the  bonds  and  stock  are  now  held, 
ut  may  be  held  by  S.  as  collateral  security  for 
the  payment  of  the.  aforesaid  sums,  respective- 
ly." JSeldj  that  S.  was  empowered  to  sell  the 
property  as  managing  partner  independently 
of  his  right  as  creditor;  and  that  losses  result- 
ing from  a  sale  were  consequently  to  be  borne 
by  all  parties.— Simonton  v.  Sibley,  122  U.  S. 
220,  7  S.  Ct  1351,  30  L.  Ed.  1225. 

^s»76«  Interests     of     partners     in    Sm& 
proportj. 

See  88  Cent.  Dig.  Partners.  ||  U6,  114,  148. 

An  agreement  stating  that  a  ^rm  composed 
of  two  members  has  "taken  into  partnership** 
a  third  person,  and  providing  that  their  entire 
stock  of  merchandise  shall  be  turned  over  to 
him,  and  sold  under  his  supervision,  in  a  speci- 
fied new  firm  name;  that  he  shall  have  entire 
control  of  the  business,  and  shall  open  "a  new 
set  of  books,"  showing  the  business  of  the  "new 
concern";  that  the  merchandise  turned  over 
shall  constitute  the  capital  stock;  that  the  prof- 
its and  losses  shall  be  shared  among  all  three 
in  certain  proportions;  and  that  "the  partner- 
ship only  pertains  to  that  of  merchandising,  and 
has  no  connection*'  with  outside  business  of  the 
two  original  partners, — constitutes  the  third 
a  joint  owner,  as  a  partner,  of  the  stock  of  mer- 
chandise, though  he  put  neither  goods  nor  mon- 
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ey  into  the  concern.— Paul  v.  Cullum,  132  U.  S. 
539,.  10  S.  Ct.  151,  33  L.  Ed.  430. 

^s»70.  Control     and     oondnet     of     flrm 
bnaineflfl. 

See  38  Cent.  Dig.  Partneri.  |  127. 

The  obligation  of  one  partner  in  possession 
of  partnership  property  under  a  lease  of  the 
other's  interest,  to  pay  the  taxes  thereon  to 
save  it  from  sale,  is  not  satisfied  or  discharged 
by  the  statement  of  the  lessor  that  if  the  lessee 
paid  the  former's  half  of  the  taxes  he  would 
not  allow  it  in  payment  of  the  rent. — Chapin 
V.  Streeter,  124  U.  S.  360,  8  S.  Ct.  529,  31  L. 
Ed.  475. 

^=»83.  Ser¥ioes  and  ooB&pensation. 

See  88  Cent.  Dig  Partners.  |  131. 

Defendant  held  contracts  for  the  purchase 
of  land,  and  plaintiff  advanced  him  money  to 
complete  the  purchase  under  an  agreement  that 
legal  title  should  be  taken  in  defendant's  name, 
and  then  conveyed  to  plaintiff  by  him;  tiiat  de- 
fendant, after  doing  everything  necessaryi  to  an 
advantageous  sale  of  the  land,  the  expense  of 
which  was  to  be  borne  by  plaintiff  in  the  first 
instance,  should  sell  them,  and  retain  a  com- 
mission, depositing  the  balance  in  bank  to  plain- 
tiff's credit,  until  the  latter  should  be  reimburs- 
ed for  his  advances;  that  sales  were  to  be  made 
at  prices  mutually  agreed  on  by  plaintiff  and 
defendant,  and  all  contracts  made  Isy  the  latter 
should  require  approval  by  the  former;  and 
that,  when  all  advances  were  repaid  with  inter- 
est, the  remainder  of  the  property  should  be- 
long three-fifths  to  plaintiff  and  two-fifths  to 
defendant.  Held^  that  the  conveyance  of  the 
legal  title  to  plamtiff,  and  the  deposit  of  pro- 
ceeds of  sale  to  his  credit,  were  intended  only  as 
security  for  his  advances,  and  defendant  retains 
an  equitable  interest  in  two-fifths  of  the  prop- 
erty, subject  to  plaintiff's  claim  for  reimburse- 
ment, which  will  not  be  devested  by  his  fraud 
or  misconduct;  but  his  fraudulent  representa- 
tions as  to  the  value  of  the  land  and  the  pur- 
chase price  will  defeat  his  right  to  the  stipulat- 
ed commissions,  whether  the  contract  constitut- 
ed him  a  partner  of  plaintiff  in  the  venture  or 
only  an  agent— Shaeffer  v.  Blair,  149  U.  S.  248, 
13  S.  Ct.  856,  37  L.  Ed.  721,  reversing  decree 
(0.  0.)  Blair  t.  Shaeffer,  33  F.  218. 

^s»86.  Intorosts  in  profits. 

See  88  Cent.  Dig.  Partners.  8  184. 

P.  undertook,  without  any  just  cause,  to 
exclude  his  partner,  H.  from  an  interest  in  a 
valuable  contract,  in  which  they  were  equally 
concerned,  and  to  take  in  K.  in  his  stead;  and 
K..  with  knowledge  of  the  facts,  divided  with  P. 
H.  s  share  of  the  profits  of  the  contract.  Held, 
that  H.  was  entitled  to  one-half  of  the  profits 
of  the  contract.— Pearce  v.  Ham,  113  U.  S.  585, 
5  S.  Ct  676,  28  L.  Ed.  1067. 

Plaintiff  and  defendant  formed  a  partner- 
ship for  the  purchase  and  sale  of  minerals  and 
mining  lands,  and  defendant  was  appointed 
agent  of  the  firm,  on  a  salary.  He  visited  the 
West,   and  inspected   several   mines;    his   ex- 

Eenses  being  paid  by  the  firm.  After  his  return 
e  consulted  with  plaintiff  as  to  the  purchase 
of  shares  in  a  mine,  which  required  more  money 
than  the  partnership  had,  and  it  was  agreed 
between  them  that  the  money  therefor  should 
be  obtained  by  defendant  from  a  friend  of  de- 
fendant, "if  possible.  The  loan  was  so  obtained, 
but  it  was  agreed  that,  in  case  it  should  not  be 
obtained,  plaintiff  would  raise  a  sum  nearly 
equal  to  one-half  of  that  required  for  the  pur- 
chase. The  shares  were  purchased  by  defend- 
ant in  his  own  name,  which  was  customary;  no 
property  being  purchased  in  the  name  of  the 
firm.  Held^  that  the  purchase  was  made  in  the 
interest  of  the  partnership,  and  that  plaintiff 
was  entitled  to  half  the  profits,  after  the  re- 


payment of  the  loan.— Eimberly  v.  Arms,  129  U. 
S.  512,  9  S.  Ct  355.  32  U  Ed.  764. 

^=»80.  Lien  of  partner  om  firm,  property* 

'    See  38  Cent  Dig.  Partners,  f  137. 

A  lien  in  favor  of  the  partner  contribut- 
ing the  entire  capital  and  necessary  advan- 
ces, to  a  land  partnership  is  created  by  a  pro- 
vision of  the  partnership  agreement  for  the 
repayment  of  the  whole  sum  advanced  by  him 
for  the  venture  before  any  division  of  prof- 
its is  declared,  although  some  earlier  provisions 
in  the  agreement  treat  the  advance  of  a  part 
of  the  capital  as  a  loan  to  the  other  partner. 
Judgment  (Ariz.  190G)  83  P.  463,  reversed.^ 
Smith  V.  Kainey,  28  S.  Ct  47%,  209  U.  S. 
53,  52  L.  Ed.  679. 

(B)  INDIVIDUAL   TRANSACTIONS. 

$=»05.  Pnrehaee  of  eopartner*s  interest 
in  firm. 

See  88  Cent  Dig.  Partners.  |  142. 

The  managing  partner  of  a  mining  venture 
made  a  complete  contract  to  purchase  the  in- 
terest of  an  absent  partner  for  a  consideration 
suggested  by  the  latter,  and  thereafter  discov- 
ered a  rich  vein  on  the  claim.  He  then  secur€^d 
a  deed  from  the  absent  partner,  in  accordance 
with  the  contract,  without  informing  him  of 
this  discovery.  Held,  that  the  absent  partner 
could  not  maintain  a  bill  in  equity  to  set  aside 
the  deed.— Patrick  v.  Bowman,  149  U.  S.  411, 
13  S.  Ct  811,  866,  37  L.  Ed.  790,  reversing  de- 
cree (C.  C.)  Bowman  y.  Patrick,  36  F.  138. 

^=999.  Kn  gaging  in  otl&er  business* 

See  88  Cent  Dig.  Partners.  |  163. 

The  violation  by  a  partner  in  a  real  estate 
firm  of  a  stipulation  that  no  member  shall  en- 
gage in  buying  and  selling  real  estate  on  his 
own  account,  does  not  give  to  the  other  part- 
ners a  right  to  share  in  the  profits  thus  made.-^ 
Latta  V.  KUboum,  160  U.  S.  524,  14  S.  Ct  201, 
37  L.  Ed.  1169,  reversing  decree  (D.  C.)  KU- 
boum V.  Latta,  5  Mackey,  304,  60  Am.  Bep. 
373. 

Profits  made  by  a  member  of  a  firm  through 
individual  transactions  6utside  the  scope  of  the 
firm  business  do  not  belong  to  the  firm,  al- 
though he  employs  tlierein  tne  skill  and  infor- 
mation acquired  as  a  member  of  the  firm.— Id. 

(O  ACTIONS  BETWEEN  PARTNERS. 

^=9102,   103.   Grounds     of     action     and 

f orn&  of  ren&edy. 

See  38  Cent  Dig.  Partners.  H  166-178. 

of       partnership 

See  88  Cent  Dig.  Partners.  I  188. 

Whether  or  not  a  partnership  for  a  definite 
time  can  be  dissolved  by  one  partner  at  his  own 
will  within  that  time,  one  who  assumes  so  to  do 
is  liable  in  an  action  at  law  by  his  co-partner 
for  the  value  of  the  profits  which  the  latter 
would  otherwise  have  received.— Karrick  ▼. 
Hannaman,  18  S.  Ct  135,  168  U.  S.  328,  42 
L.  Ed.  484. 

$=»112.  Seb*off  and  eonnterolaim* 

See  88  Cent  Dig.  Partners.  I  ITS. 

A  partnership  is  under  a  joint  liability  for 
the  payment  of  taxes  on  partnership  property, 
and  where  one  partner  is  in  posseasion  under 
a  lease  of  the  other's  interest  it  is  the  duty  of 
the  former  to  pay  all  taxes  in  default  of  the 
latter  paying  his  share,  and  in  an  action  by  the 
latter  for  rent  cannot  set  oif  the  amount  of 
rent  paid  to  a  purchaser  at  a  tas  sale  of  the  lat- 
ter's  undivided  half.— Chapin  v.  Streeter,  124 
U.  S.  360,  8  S.  Ct  529,  31  L.  Ed.  476. 
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^=>118.  Injnnotloii. 

See  38  Cent.  Dig.  Partners,  f  ISL 

EiQuity  will  not  generally  interfere  at  the 
suit  oi  one  partner  to  prevent  a  dissolution  by 
the  other  partner  before  the  time  named  in  the 
partnership  agreement.— Karrick  v.  Hannaman, 
18  S.  Ct.  135,  168  U.  S.  328,  42  I/.  Ed.  484. 

ZV.   BIGHTS  ANB  IXAlBUJTIES  AS 
TO   THIItD   PERSONS. 

(A)  REPRESENTATION  OF  FIRM  BY 

PARTNER. 

9=s»142.  Mortgages  or  pledges. 

See  38  Cent  Dig.  Partners.  §9  222-228. 

An  instruction  that  if  "the  partnership 
once  existing  had  not  been  dissolved,  and  the 
property  in  question  was  partnership  property, 
then  a  partner  could  not  pay  an  individual  debt 
with  it,  and  a  chattel  mortgage  given  by  one 
partner  to  secure  his  Individual  debt  was  void," 
held  error,  since  a  partner  has  the  right,  with 
the  consent  of  his  copartner,  to  appropriate  the 
partnership  property  to  the  payment  of  his  in- 
dindual  debts,  provided  the  transaction  is  with* 
out  intent  to  hinder  or  delay  creditors  of  the 
partnership. — Huiskamp  v.  Moline  Wagon  Ck>., 
121  U.  S.  310,  7  S.  Ct.  899,  30  Ll  Ed^  971,  re- 
versing judgment  (C.  0.)  Moline  Wagon  Co.  v. 
Rummell,  14  F.  155. 

A  deed  of  trust  of  partnership  property  to 
secure  some  creditors  to  the  exclusion  of  others 
will  bind  the  partnership,  though  executed  by 
two  only  out  of  three  partners. — ^Union  Nat 
Bank  of  Chicago  v.  Bank  of  Kansas  City,  136 
U.  S.  223,  10  S.  Ct.  1013,  34  L.  Ed.  341. 

The  fact  that  the  third  partner  had  author- 
lied  his  copartners  to  make  an  assignment, 
which  was  never  executed,  cannot  affect  the  va- 
lidi^  of  the  deed  of  trust— Id. 

Nor  can  the  appointment  of  a  receiver  of 
the  partnership  property  at  the  suit  of  one  of 
the  partners,  commenced  simultaneously  ^ith 
the  execution  of  the  deed  of  trust,  transform  the 
deed  into  an  assignment.— Id. 

Where  a  partner,  who  holds  the  legal  title 
to  an  undivided  part  of  land  belonging  to  the 
firm,  mortgages  such  part  to  secure  the  firm's 
notes  and  their  renewals,  with  the  knowledge 
of  his  copartner,  who  accepts  the  benefits  of  the 
renewals  without  objection,  such  mortgage  is 
▼alid,  and  may  be  enforced  as  against  such  co- 
partner and  a  purchaser  of  the  whole  tract  at 
execution  sale  under  a  subsequent  judgment 
against  the  firm  and  such  copattner,  who  held 
the  legal  title  to  the  other  undivided  part — 
McOahan  v.  National  Bank  of  Rondout,  156  U. 
S.  218,  15  S.  Ct  347,  39  L.  Ed.  403. 

^=»146.  Kesotiablo  Instnunents, 

See  38  Cent  Dig.  Partners.  9S  242-251,  263-266 ;    10 
Cent  Dig.  Compromise,  8  94. 

A  partnership  organized  "for  the  purpose  of 
carrying  on  the  business  of  sawing  lumber,  pick- 
ets, and  lath"  is  "nontrading**  in  character,  and 
an  individual  partner  has  no  right,  as  a  matter 
of  law,  to  execute  a  note  in  the  name  of  the 
firm  without  the  knowledge  of  his  copartners, 
in  the  absence  of  express  authority,  or  a  course 
of  dealing  from  which  such  authority  can  be 
presumed.— Dowling  v.  National  Exch.  Bank 
of  Boston,  145  U.  S.  512,  12  S.  Ct  928,  36  L. 
Ed.  795,  reversing  judgment  (0.  C.)  National 
Exch.  Bank  of  Boston  v.  White,  30  F.  412. 

^»147.  Ghtaranty  or  snretysliip. 

See  38  Cent.  Dig.  Partners.  8S  256.  257. 

The  indofsement  of  a  note,  by  one  of  sev- 
eral partners,  in  the  partnership  name,  as  sure- 
ty  for  a  third  person,  without  the  consent  or 


knowledge  of  the  other  partners,  will  not  bin^ 
the  firm.— Bank  of  Fort  Madison  v.  Alden,  129 
U.  S.  372,  9  S.  Ct  332,  32  L.  Ed.  725. 

^=9151.  Assismnent  for  bomeflt  of  or  ed- 
itors. 

See  38  Cent  Dig.  Partners.  SS  267-271. 

A  power  of  attorney  by  which  a  member 
of  a  firm  authorizes  a  copartner  "to  bargain 
and  agree  for,  buy,  sell,  mortgage,  hypothecate, 
and  in  any  and  every  way  and  manner  deal  in 
and  with,  goods,  wares,  and  merchandise,  chos- 
es  in  action,  and  other  property  in  possession 
or  in  action,"  authorizes  such  attorney  to  repre- 
sent his  principal  in  an  assignment  of  the  firm's 
property  for  tne  benefit  of  its  creditors. — Paul 
V.  Cullum,  132  U.  S.  539,  10  S.  Ct.  151,  33  L. 
Ed.  430. 

^=9 153.  Wrongful  acts. 

See  38  Cent.  Dig.  Partners.  fiS  274-277. 

If,  in, the  conduct  of  partnership  business, 
and  with  reference  thereto,  one  partner  makes 
false  or  fraudulent  misrepresentations  of  fact, 
to  the  injury  of  innocent  persons  dealing  with 
him,  as  representing  the  firm,  and  without  no- 
tice of  any  limitations  on  his  general  authority 
as  agent  for  the  partnership,  his  partners  can- 
not escape  pecuniary  responsibility  therefor  on 
the  ground  that  the  misrepresentations  were 
made  without  their  knowledge,  especially  where 
the  firm  appropriates  the  fruits  of  the  fraudu- 
lent conduct  of  such  partner ;  and  they  are  not 
released  from  liability  therefor  by  a  discharge 
in  bankruptcy,  the  debt  having  been  created 
by  "fraud."  within  the  exception  of  Rev.  St 
IT.  S.J  5117.— Strangv.  Bradner,  114  XT.  S.  555, 
6  S.  Ct  1038,  29  L.  Ed.  248. 

$=»156«  £stoppeI  of  flrm  by  acts  or  oon- 
duot  of  partner. 

See  38  Cent  Dig.  Partners.  9  281. 

Where  a  claim  Is  assigned  to  a  third  per- 
son by  a  firm  which  afterwards  becomes  bank- 
rupt, and  the  assignee  in  bankruptcy  assigns 
the  claim  to  a  member  of  the  firm,  such  mem- 
ber is  estopped  to  say  that  the  first  assignment 
is  void  as  in  fraud  of  the  firm's  creditors.--Craw- 
ford  V.  Halsey,  8  S.  Ct  641,  124  U.  S.  648,  31 
L.  Ed.  572. 


(B>  NATURE  AND  EXTENT  OF  FIRM 
LIABILITIES. 

[No  paragraphs  or  references  in  this  Digest  But 
see  38  Cent.  Dig.  Partners.  99  301-307.] 

(C)  APPLICATION   OF   ASSETS   TO   LIA- 
BILITIES. 

Preferred  claims,  in  bankruptcy,  see  Bankrupt- 
cy, ^=^351. 

Right  of  trustee  in  bankruptcy,  see  Bankrupt- 
cy, ^=:»156. 

^=:»177.  Assots  of  firm. 

See  88  Cent  Dig.  Partners.  19  810-886.  848. 


—  Rights   and  lions   of  part- 
ners as  creditors  of  firm. 

See  38  Cent  Dig.  Partners.  9  318. 

Where  three  persons  form  a  partnership, 
and  agree  to  bear  the  losses  and  share  the  prof- 
its of  the  partnership  venture  in  proportion  to 
their  contributions  to  its  capital,  and  two  of 
the  partners  furnish  all  the  money  and  do  aU 
the  work,  they  are  entitled  to  be  repaid  their 
advances  out  of  the  assets  before  payment  of  the 
individual  creditors  of  the  partner  who  paid 
nothing  and  did  nothing  to  promote  the  partner- 
ship business. — Hobbs  v.  McLean,  117  U.  S. 
567.  6  S.  Ct.  870,  29  L.  Ed.  940. 
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^>—  nraiuiaetloiis  by  or  between 
partaers    affeetiiic    Hsbta    of 

See  n.Cent  Dig.  Partnera.  H  112,  S19-8M,  M8. 

Where  a  corporation,  formed  out  of  a  pre- 
existing partnership,  in  consideration  of  be- 
coming invested  with  all  the  partnership  prop- 
erty, assumes  the  partnership  liabilities,  all 
partnership  equities  against  tne  property  are 
extinguished  and  debts  due  to  the  several  part- 
ners cease  to  be  a  lien. — ^Franckbm  v.  Sprague, 
121  U.  S.  215,  7  S.  Ct.  951,  SOL.  Ed.  936. 

If,  as  between  the  members  of  a  firm,  goods 
mortgaged  to  an  individual  creditor  of  one  of 
the  partners  were  the  mortgagor's  goods,  and 
the  mortgage  is  taken  in  good  faith,  it  is  valid 
as  against  firm  creditors,  though  they  bad  no 
notice  of  the  dissolution  of  the  firm  and  division 
of  the  property —Huiskamp  v.  Moline  Wagon 
Co.,  121  U.  S.  310,  7  S.  Ct  899.  80  li.  Ed.  971, 
reversing  judgment  (O.  O.)  Moline  Wagon  Go. 
y.  Rumm^,  14  F.  156w 

(D)  ACTIONS  BT  OR  AGAINST  FIRMS  OR 

PARTNERS. 

See  Removal  of  Causes,  ^5»107. 

Limitation  of  action,  see  Limitation  of  Actions, 


See  88  Cent  Dig.  Partaert.  U  Ml-874. 


-—  Firats  or  partners  mi  plain* 
tifls. 
See  tS  Cent  Dig.  Psrtnen.  ||  M8-8$8. 

Defendant  made  an  agreement  with  "S.  and 
such  other  parties  as  he  may  associate  with  him 
under  the  name  of  S.  ft  Co."  The  agreement 
was  signed  and  sealed  by  the  defendant,  and 
signed  "S.  ft  Co.,"  b^r  the  hand  of  S.,  acting  in 
behalf  and  by  authority  of  the  partnership,  and 
provided  for  payment  to  '*the  said  S.  ft  Co.,  par- 
ties of  the  second  part,"  for  work  to  be  done 
by  them.  Beld  that,  in  an  action  on  the  agree- 
ment all  those  who  were  partners  at  the  time 
of  the  signing  of  the  agreement  might  join.~ 
Seymour  v.  Western  R.  Co.,  106  U.  S.  &0,  1 
S.  Ct.  123,  27  L.  Ed.  103. 

One  partner  cannot  recover  his  share  of  a 
debt,  due  to  the  partnership  in  an  action  at  law, 
prosecuted  in  his  own  name  alone,  against  the 
debtor.— Vinal  v.  West  Virginia  Oil  ft  Oil  Land 
Co.,  110  U.  S.  215,  4  S.  Ct  4,  28  L.  Bd.  124. 

^=»204.  Proeeas  and  appearanoe* 

See  S8  Cent  Dig.  Partners.  H  876-88L 

A  partnership  is  not  one  of  the  associa- 
tions referred  to  in  Rev.  St.  1895,  art  1223,  au- 
thorizing service  of  process  on  any  local  agent 
of  a  "corporation,  joint-stock  company  or  as- 
sociation, or  acting  corporation  or  association." 
—In  re  Grossmayer,  20  S.  Ct  535,  177  U.  S. 
48,  44  L.  Ed.  665. 

<d=s>2ia.  TriaL 
See  S8  Cent  Dig.  Partners.  U  49.  416-418. 

It  cannot  be  said  as  a  matter  of  law  that 
two  persons  holding  themselves  out  as  partners 
in  the  business  or  dealing  in  grain  authorize 
each  other  to  bind  the  firm  by  contracts  for  the 
purchase  and  sale  of  grain  for  future  delivery. 
The  scope  of  ostensible  authority  is  a  question 
for  the  jury.— Irwin  v.  Williar,  110  U.  S.  499, 


iry. 
L60, 


4  S.  Ct  160,  28  L.  Ed.  225. 

The  question  as  to  whether  a  nontrading 
firm  is  estopped  from  denying  liability  on  a  firm 
note  made  by  one  of  the  partners  for  his  person- 
al use,  and  without  authority,  is  for  the  jury, 
since  it  depends  on  the  facts  indicating  the  na- 
ture and  course  of  business  in  relation  to  such 
matters.— Dowling  v.  National  Exch.  Bank  of 
Boston,  145  U.  S.  512,  12  S.  Ct.  928,  36  L.  Ed. 
795,  reversing  judgment  (C.  C.)  National  Exch. 
Bank  of  Boston  v.  White,  80  F.  412. 


V.  BETIREBCEHT    AND    AOmSnOX 
OF  PARTltEM. 

Necessary  parties  in  suit  after  change  of  part- 
ner, see  Eguity,  ^5»96. 

Right  of  retiring  partner  to  use  of  trade-mark, 
see  Trade-Marks  and  Trade-Names,  ^5»36. 

«s»lMl.  IdabiUties  of  rettriac  oartMer 
for  aets  and  obllcatloBJi  of 
eonHnnlng     partner     or 


See  S8  Cent  Dig.  Partners.  M  479)4.  480.  661,  <6t, 

664,  667,  669,  665. 

On  the  withdrawal  from  a  partnership  of 
one  of  its  members,  the  others  agieed  to  i>ay  him 
a  certain  sum  as  liis  capital,  all  believing  the 
firm  to  be  solvent.  The  remaining  members 
formed  a  new  partnership,  which,  on  its  own  re- 
sponsibility, borrowed  money  on  its  notes  from 
plaintiff  and  otiiers,  with  which  it  paid  part  of 
the  sum  agreed  on  to  the  retiring  partner,  and 
some  of  the  debts  of  the  former  firm,  and  soon 
afterwards  failed.  It  then  appeared  that  the 
old  firm  was  insolvent  at  the  time  of  dissolution, 
and  the  retiring  partner  discharged  outstanding 
liabilities  of  the  old  firm  exceeding  in  amount 
the  sum  received  by  him  from  the  new  firm. 
Held,  that  plaintiff  could  not  maintain  a  bill  in 
equity  to  charge  the  old  firm  and  the  retiring 
member  with  the  money  loaned  by  plaintiff,  to 
the  new  firm. — Penn  Nat  Bank  v.  Furness,  114 
U.  S.  876,  5  S.  Ct  900,  29  L.  Ed.  16a 

VI.  DEATH  OF  PARTNEB,  AHD  8IJR- 
VnmiG  PARTNERS. 

See  Equity,  «s»65. 

Death  of  partner  pending  appeal,  see  Appeal 

and  Error,  ^=^334. 
Limitation  of  action  by  surviving  partner,  see 

Limitation  of  Actions,  4^127. 
Partnership   of   attorneys,    see   Attorney    and 

Client  ^=s»30. 

^=9246.  GoUeeiioa    aad    dispositiom    of 
assets. 

Bee  88  Cent  Dig.  Partners.  ||  614-618. 

The  sole  surviving  partner  of  an  Insolvent 
firm  has  power  to  make  an  assignment  of- the 
partnership  assets  for  the  benefit  of  Joint  cred- 
itors, with  preferences. — ^Emerson  v.  Senter,  118 
U.  S.  3,  6  S.  Ct  981,  80  L.  Ed.  49. 


^=»246«  Real  property  of 

See  88  Cent  Dig.  Partners.  If  618-688. 

A  purchaser  who  colluded  with  an  adminis- 
trator of  a  deceased  partner  in  the  fraud  by 
which  a  sale  of  partnership  property  was  con- 
summated takes  the  property  with  notice  of  the 
rights  of  the  intestate's  partner,  and  of  the  re- 
lation of  trustee  which  the  administrator  bore 
to  such  partner.—Griffith  v.  Godey,  113  U.  S. 
89,  5  S.  Ct  383,  28  U  Ed.  934. 

In  equity,  lands  which  are  partnership  prop- 
erty are  liable  for  the  debts  of  the  partnership 
prior  to  any  daim  of  the  widow  or  hdrs  of  a  de- 
ceased partner ;  and  a  surviving  partner  has  a 
right,  if  the  firm  is  indebted  to  him,  to  hold 
such  property  until  he  is  paid.— Clay  v.  Free- 
man, 118  U.  S.  97,  6  S.  Ct  964,  80  L.  Ed.  104. 

«ss>240.  Rights  and  liaUUtloa  of  mmrwtw^ 
or  as  to  estate  of  doeoased. 

See  88  Cent  Dig.  Partners.  SI  610,  628-686^  7SL 

Where  a  person  has  been  induced  by  fraudu- 
lent representations,  to  enter  into  a  partnership, 
equity  has  jurisdiction  to  rescind  tiie  contract 
at  his  instance,  and  put  an  end  to  it  ab  initio. 
— Oteri  V.  Scahso,  145  U.  S.  578,  12  S.  Ct  895, 
36  L.  Ed.  824. 

^=9256.   Continnanee  of  business  of  fimu 

See  88  Cent  Dig.  Partners.  SS  668-661. 

The  right  of  a  firm  creditor  to  be  paid  oat  of 
firm  assets  is  not  a  lien,  but  only  an  equity  de- 
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rived  from  the  equity  of  the  partners  that  firm 
proi>ert7  shall  be  no  used,  and  ceases,  as  to 
Bpecificproperty,  when  it  ceases  to  be  firm  as- 
sets. Therefore  the  fact  that  a  surviying  part- 
ner of  an  insolvent  firm,  continuing  the  business, 
procures  a  new  stock  upon  his  own  credit,  which 
he  mingles  with  the  assets  of  the  late  firm,  ap- 
propriates a  portion  of  such  assets  in  good  faith 
to  the  payment  of  his  individual  indebtedness, 
and  borrows  money  to  pay  the  debts  of  the  firm, 
is  not  such  a  fraudulent  preference  as  will  sus- 
tain an  attachment — Fitspatrick  v.  Flannagan, 
106  U.  S.  648,  1  S.  Ct  369,  27  L.  Ed.  211  rMc- 
Ginty  v.  Same,  106  U.  S.  661,  1  S.  Ot.  380,  27 
U  Ed.  21&. 

On  the  death  of  the  owner  of  a  half  inter- 
est in  a  cotton  plantation,  his  brother,  who  was 
his  copartner,  continued  to  manage  the  planta- 
tion because  he  in  good  faith  believed  that  the 
property  could  not  then  be  advantageously  sold. 
The  dvil  war  breaking  out,  the  slaves  belonging 
to  the  estate  ceased  to  be  property,  and  the 
plantation  itself  greatiy  depreciated  in  value. 
Held,  that  the  copartner  was  chargeable  to  his 
brother's  heirs  for  the  fair  rental  value  of  the 
property,  including  that  of  the  slaves,  as  long  as 
they  remained  slaves,  but  not  for  the  value  of 
the  slaves  themselves.~Glay  v.  Field,  138  U.  S. 
464«  11  S.  Gt.  419,  84  L.  Ed.  1044. 


Dia8oi.imoN, 

AND   AOOOUNTINO. 


Property  vesting  in  assignee  in  insolvency;  see 

Insolvency,  ^=»56. 
Notice  of  action  as  denial  of  dueprocess  of  law, 

see  Constitutional  Law,  ^=9309. 

<A)  CAUSES  0F>  DISSOLUTION. 

^=»263.   Withdrnwal  of  pmrtnar. 

See  38  Cent  Dig.  Partner*.  |§  900-901,  W, 

Hie  mandate  of  Civ.  Code,  Porto  Rico,  | 
1607,  that  a  dissolution  of  a  firm  shall  occur  at 
the  YnX{  or  withdrawal  of  one  partner  only  where 
the  duration  is  not  fixed,  is  not  confined  to  a 
case  where  one  partner  desires  to  turn  over  the 
business  to  the  other.—Zimmerman  v.  Harding, 
33  S.  Ct  887,  227  U.  S.  489,  57  L.  Ed.  60a 

(B)   RIGHTS.  POWERS.  AND  LIABILITIES 
AFTER   DISSOLUTION. 

^=»282.  Oontrol  and  disposltioiL  of  flna 
property. 

See  »  Cent.  Dig.  Partners.  §|  632,  688>641. 

A  partner  who,  after  a  dissolution,  carries 
on  the  business  witn  the  firm  property,  is  liable 
in  equity,  at  the  election  of  tbe  other  partner, 
to  account  for  the  profits.— Karrick  v.  Hanna- 
man,  18  S.  Ct.  135,  168  U.  S.  828,  42  L.  Ed. 
484. 

(Q  DISTRIBUTION    AND    SETTLEMENT 

BETWEEN  PARTNERS  AND  THEIR 

REPRESENTATIVES. 

Limitation  of  action  for  accounting,  see  limita- 
tion of  Actions,  ^5»102. 

<s»304.  Repayment  to  partners  of  pre- 
minms  or  advanoos. 
Bee  IS  Cent.  Dig.  Partners/  8i  701.  702. 

A  partner  in  a  scheme  to  develop  and  market 
certain  real  estate  should  on  accounting  be 
credited  with  whatever  has  been  properly  ex- 
pended for  the  common  enterprise,  whether  of 
material  benefit  or  not.— Campbell  v.  Northwest 
Edcington  Imp.  Co..  33  S.  Ct  796,  229  U.  S. 
961,  57  L.  Ed.  1330,  reversing  decree  36  App. 
B.  a  149. 


^=>305.  DiTfsioa  of  eapltaL 

See  38  Cent.  Dig.  PfUtaen.  |8  702-708. 

A  partnershi^y  formed  between  S.  and  three 
others,  for  the  purpose  of  dealing  hi  real  and 
personal  properlsr  at  St.  Louis,  Mo.,  and  in  the 
country  north  of  that  city,  was  afterwards  dis- 
solved by  mutual  consent;  and  the  question  in 
dispute,  after  all  the  partners  had  died,  was 
as  to  the  terms  of  the  agreement  of  dissolution. 
The  agreement  was  contained  in  a  letter  to  S., 
which  was  alleged  to  have  been  lost,  and  in  a 
reply  from  S.  accepting  the  proposition  con- 
tamed  in  the  letter  to  him.  The  executor  of  S. 
testified  that  S.  should  relinquish  his  claim  to 
all  the  firm  assets  except  certain  land  in  Minne- 
sota, which  "should  be  retained  by  him  absolute- 
ly,'* and  was  to  be  released  from  all  firm  liabili- 
ties. The  firm  also  owned  a  trading  post  in 
MinnesoU  called  the  ''Minnesota  Outfit,*'  the 
assets  of  which  consisted  principally  of  debts. 
The  other  parties  alleged  that  it  was  agreed  that 
S.  should  retain  his  interest  in  the  ''Outfit,"  but 
denied  that  he  was  to  retain  the  Minnesota  land. 
There  had  been  other  litigation  between  the  par- 
ties, and  the  agreement  nought  to  be  established 
by  the  executor  of  S.,  as  to  the  Minnesota  land, 
had  never  been  produced.  HeXd^  that  a  finding 
that  S.  should  retain  the  Minnesota  land  free  of 
charge  was  not  sustained  by  the  evidence.— Chou- 
teau V.  Barlow,  110  U.  S.  238,  3  S.  Ct.  620;  28 
Lu  Ed.  132. 

^=»311.  Private   aooonntlns  and   settle- 
ment* 

See  38  Cent.  Dig.  Partners.  SI  718-726;   8  Cent  Dig. 
Can.  of  last.  8  49. 

The  day  after  the  dissolution  of  a  partner- 
ship between  plaintiff  and  defendant,  defendant 
executed  an  instrument,  agreeing  to  convey  to 
plaintiff  a  half  interest  in  all  mining  lands  or 
claims  or  stocks  in  mining  interests  which  de- 
fendant held,  but  excepted  the  interest  claimed 
by  him  in  a  certain  mme,  stating  that  said  in- 
terest should  belong  to  him.  The  instrument 
was  delivered  to  a  third  person,  and  was  not 
shown  to  plaintiff  till  four  months  thereafter, 
when  he  wrote  to  defendant,^  protesting  against 
the  letter's  claim,  and  stated  thaA  said  interest 
belonged  to  them  jointly,  and  that  he  wduld 
have  half  of  it,  if  he  was  compelled  to  obtain 
it  by  legal  proceedings.  It  was  not  shown  that 
defendant  received  this  letter,  though  it  was 
mailed  to  his  address.  Held,  that  it  would  be 
presumed  that  he  received  it ;  and,  in  any  event, 
there  was  no  assent  by  plaintiff  to  defendant's 
claim.— Kimberly  v.  Arms,  129  U.  S.  612,  •  S. 
Ct  355,  32  L.  Ed.  764. 

Two  partners,  engaged  in  prosecuting  claims 
against  the  government,  had  a  partnership  set- 
tlement. One  had  the  more  intimate  knowl* 
edge  of  the  business  affairs,  and  the  settlement 
was  based  upon  his  representation  as  to  the 
value  of  the  fees  collected,  and  of  the  claims  in 
their  hands.  Immediately  after  the  settlement 
he  left  the  cibr,  turning  over  to  the  other  a 
schedule,  footed  up,  and  showing  in  detail  all 
the  claims  collected  and  on  hand,  together  with 
the  fees  provided  for.  This  schedule  was  in  the 
latter's  hands  for  nearly  a  month,  during  which 
time,  and  until  his  partner  returned,  he  had 
entire  charge  of  the  firm's  affairs;  frequently 
referring  to.  and  making  entries  uix>n,  said 
schedule.  Held,  that  he  must  have  known  the 
amount  of  claims  on  hand,  and  all  fees  coming 
to  the  firm,  at  the  time  of  the  settlement  or 
shortly  thereafter.— Baker  v.  Cummings,  18  S. 
Ct  367,  169  U.  S.  189,  42  L.  EM.  711. 

(D)  ACTIONS    FOR    DISSOLUTION    AND 

ACCOUNTING. 

Acknowledgment  of  debt  barred  bv  limitations, 
see  Limitation  of  Actions,  ^=9143. 
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Joinder  on  appeal,  see  Appeal  and  Error, 

325. 
Summon  and  severance  on  appeal,  see  Appeal 

and  EIrror,  ^=:»324. 

^=:»318.  Form  of  remedy. 

See  88  Cent.  Dig.  Partners.  S8  736-738. 

In  a  suit  to  rescind  a  contract  of  partner- 
ship, where  there  is  a  failure  to  show  either 
fraudulent  inducements  to  enter  into  the  part- 
nership in  the  first  instance,  or  any  subsequent 
scheme  to  defraud  in  the  course  of  tjie  business, 
or  any  misconduct  occasioning  loss  to  such  part- 
ner, Uie  return  of  the  capital  originally  invested 
by  him  will  not  be  decreed  because  of  mere  ir- 
regularities or  unauthorized  acts,  and  the  proper 
remedy  is  an  accounting. — Oteri  v.  Scalzo,  145 
U.  S.  578,  12  S.  Ct.  895.  36  L.  Ed.  824. 

^=9321.  Time    to    sne*    limitationsy    aad 
laehes. 

See  38  Cent  Dig.  Partner*.  ||  742-746. 

While  a  lapse  of  18  years  would  ordinarily 
bar  a  suit  for  an  account  of  partnership  trans- 
actions, yet  where  a  surviving  partner,  to  whom 
the  firm  is  indebted,  holds  the  partnership  prop- 
erty, he  has  a  right  to  hold  it  until  it  is  paid, 
whether  he  be  barred  from  suing  on  his  claim 
or  not.— Clay  v.  Freeman,  118  U.  S.  97,  6  S. 
Ct.  964,  30  Ll  Ed.  104. 

$=»327.  Pleading. 

See  38  Cent.  Dig.  Partners.  ||  709-778. 

A  bill  by  one  partner  against  another  charg- 
ed fraudulent  and  unauthorized  acts,  and  prayed 
for  a  decree  declaring  the  partncrsliip  dissolved 
ab  initio,  for  the  return  of  plaintifiTs,  capital 
with  interest,  and  for  general  relief,  but  tnere 
was  no  prayer  in  the  alternative  for  an  account- 
ing. Hcldy  that  an  accounting  might  neverthe- 
less be  granted  under  the  prayer  for  general  re- 
lief, where  the  evidence  warranted  the  same, 
but  did  not  .warrant  the  specific  relief  asked,  as 
this  would  be  conformable  to  the  case  made  by 
the  bill.— Oteri  v.  Scalzo,  145  U.  S.  578,  12  S. 
Ct.  895,  36  L.  Ed.  824. 

$=»328.  Eridenoe. 

See  38  Gent.  Dig.  Partners.  H  779-781. 

In  an  action  to  charge  a  surviving  partner 
with  the  rent  of  a  plantation  owned  bv  the  firm, 
where  some  witnesses  testify  that  during  the 
first  year  of  the  war  the  land  was  worth  $10 
per  acre  rent,  one  witness  fixes  the  amount  at 
$5  per  acre,  and  another  says  that  it  was  noth- 
ing, a  rent  of  $5  per  acre  is  as  much  as  should 
be  charged.— Clay  v.  Field,  138  U.  S.  464,  U  S, 
Ct.  419,  34*  L.  Ed.  1044. 

^=»333.   Chmrcea  mnd  credits. 

Sh  38  Cent.  Dig.  Partners.  ||  792-796. 

A  partner  permitted  by  the  court  to  con- 
tinue the  business  during  a  dissolution  suit  after 
refusing  to  appoint  a  receiver  on  application  of 
the  other  partner  is  accountable  for  the  latter*s 
share  in  the  profits  made  up  to  the  time  of  the 
decree  of  the  dissolution. — Zimmerman  v.  Hard- 
ing, 33  S.  Ct.  387,  227  U.  S.  489,  57  L.  Ed.  608. 

A  partner  assuming  the  right  to  carry  on 
the  business  may  be  called  to  account  for  the 
share  of  the  other  partner  in  the  joint  property 
and  may  be  required  to  account  for  the  profits 
which  the  other  partner  had  been  prevented  from 
making  by  wrongful  exclusion  from  the  busi- 
ness.—Id. 

^=»340.  Sale     or    oilier    dlepoeitloa    of 
yroperty. 

See  38  Cent  Dig.  Partners.  18  803-808. 

Where  defendants,  by  their  answer  to  a  bill 
for  dissolution  of  a  partnership,  consent  to  the 
dissolution,  the  court  may  proceed  to  a  distribu- 
tion of  the  assets  without  a  formal  decree  of 
dissolution,  and  without  proof  of  the  special 
grounds  set  out  in  the  bill. — Burns  v.  Rosen- 
stein,  135  U.  &  449,  10  2S.  Ct.  817,  34  L.  Ed. 
193.     - 


Vm.  UMITED  PABTKEB8HIP. 

Assignment  for  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  ^s>27,  177. 

Jurisdiction  of  federal  courts,  see  Courts,  ^s> 
315. 

^=:»362.  Failure   to   oomply  wltH   statu- 
tory reqnirementa. 

Efee  88  Cent  Dig.  Partner*.  9  842. 

The  fact  that  a  special  partner  fails  €& 
comply  with  the  statutory  requirements  does  not 
change  his  special  partnership  into  a  general' 
one,  but  simply  makes  him  liable  to  creditors 
as  a  general  partner.— Abendroth  t.  Van  Dol- 
sen,  131  U.  S.  66,  9  S.  Ct.  619,  33  L.  Ed.  67. 

^=»365.  Estoppel  to  aliogo  or  dmuj  part- 
nership. 

See  38  Cent  Dig.  Partners.  I  846. 

Where  a  certificate  of  the  formation  of  a 
limited  partnership  is  made,  certified,  and  re- 
corded as  required  by  Rev.  St.  Tex.  arts.  3446- 
3448,  and  publication  is  made  under  article 
3450,  which  provides  that,  unless  the  partners 
shall  publish  "the  terms"  of  the  partnership  in 
a  newspaper,  it  shall  be  deemed  a  general  part- 
nership, the  creditors  of  the  partnership  so 
formed,  who  have  dealt  with  it,  and  recognized 
it  as  a  limited  partnership,  are  estopped  to  claim 
that  it  is  general  because  the  publication  failed 
to  state  its  terms.— Tracy  v.  TuflSy,  134  U.  S. 
206,  10  S.  Ct.  527.  33  L.  Bd.  879. 

^=»373.  Gonveyanees  on  or  ia  eontenpla- 
tion.  of  insolTeiLey, 

See'  88  Cent  Dig.  Partners.  8  850. 

Un^er  Rev.  St.  Tex.  arts.  3444,  8455,  pro- 
viding that,  in  limited  partnerships,  ''the  gen- 
eral partners  only  shall  be  authorized  to  transact 
business  and  sign  for  the  partnership,  and  to 
bind  the  same.'*  and  that  ''suits  in  relation  to 
the  business  oi  the  luirtnership  may  be  brought 
and  conducted  by  and  against  the  general  part- 
ners, in  the  same  manner  as  if  there  were  no 
special  partners,*'  the  general  partner  cain  in 
his  own  name,  without  being  joined  by  the  spe- 
cial partner,  execute  an  assignment  for  the  ben- 
efit of  the  partnership  creditors. — Tracy  v. 
Tuffly,  134  U.  S.  206,  10  S.  Ct  627,  33  U  Ed. 
879. 

$=»376«  Aetloms  hj  or  against  flrau  ov 
partners. 

Bee  88  Cent  Dig.  Partners.  ||  8S2-88L 

The  pendency  of  bankruptcy  proceedings 
against  the  general  members  of  a  firm  cannot  be 
pleaded  under  Rev.  St  |  5106,  in  abatement  of 
an  action  by  creditors  to  enforce  the  statutory 
liability  of  a  special  partner  who  was  not  a 
party  to  the  bankruptcy  proceedings.— Abendroth 
V.  Van  Dolsen,  131  U.  S.  66,  9  S.  Ct  619,  83 
U  Ed.  57. 

PART  OWNERS. 

See  Tenan(*y  in  Common. 

PART  PAYMENT. 

As  accord  and  satisfaction,  see  Accord  and  Sat- 
isfaction, ^=s>6-10. 

Within  statute  of  limitations,  see  Limitation  of 
Actions,  «=»152-157. 

PART  PERFORMANCE 

Contracts,  see — 
Specific  Performance,  ^=s>10. 
Contracts,  ^=:»319. 
B>auds,  Statute  of,  ^5»129. 
Specific  Performance,  ^5>40-46. 

PARTY  WALLS. 

See  38  Cent.  Dig.  Party  W. 

Master's  liability  for  negligence,  see  Master  and 
Servant,  «=s»318w 
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PATENTS 


PASSENGERS. 


See- 
Carriers,  «a»236-408^. 
Shipping,  «=»157-ie8. 


PASSES. 


See- 


Carriers.  «5»2d,  32,  35. 
Carriers,  ^ss>35. 
Constitiitioiial   Law,  ^s»27G. 


PASSION. 

Sudden  passion  or  heat  of  passion  as  element 
of  manslaughter,  see  Homicide,  ^=:»3S-40. 


PASSWAYS. 


See  Easements. 


PASTURAGE 


See  Animala,  «=s»21-23. 


PATENTS.     . 

Scope-Note. 

[INCLUDES  nature  and  incidents  of  the  ezcluslTe  right  of  an  inventor  to  the  nse  of 
his  ih?ention,  secured  by  grant  of  letters  patent;  proceedings  to  obtain  and  issue  of  such 
patents ;  exercise,  protection,  and  enforcement  of  the  exclusive  rights  granted ;  infringement 
of  such  rights ;  and  remedies  relating  thereto. 

[For  related  matters  und«r  oth«r  topics,  s««  cross -r«fer«nc«s  aft«r  analysis.] 

Analysis. 
I.  Subjects  of  Patents. 

^B»  3.  Constitutional  and  statutory  provisions. 
4.  Arts. 

7.  Processes  or  methods. 

8.  Products  or  results. 

II.  Patentability. 

(A)  Invention. 

^=>  17.  Nature  and  degree  of  skill  involved, 

18.  Simplicity  or  obviousness  of  device. 

19.  Enlargement  or  change  in  degree. 

20.  Change  of  foriti. 

21.  Substitution  of  materials. 

22.  Substitution  of  mechanical  equivalents. 

23.  Omission  of  parts. 
26.  Aggregation. 

26.  Combination. 

27.  Application  to  new  use. 

30.  Reduction  to  practical  use  or  operation. 

31.  Evidence  of  invention. 

32.  Presumptions  and  burden  of  proof. 

35.  Utility  and  extent  of  use. 

(B)  Novelty. 

«=>37.  Nature  and  necessity  of  patentable  novelty. 

38.  Application  of  new  principle. 

39.  Use  of  new  means  or  new  mode  of  construction  or  opera- 

tion. 

40.  Use  of  material  or  device  for  new  purpose  or  function. 

41.  New  combination. 

43.  Designs. 

44.  Knowledge  of  inventor, 

45.  Evidence  of  novelty. 

(C)  Utii,ity. 

«=»  49.  Evidence  of  utility. 

Ait  Djgeit  is  compiled  on  the  Kesr-Nnmber  System.    For  ozplanation,  see  page  iiiT 
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IL  Patentability — Continued. 

(D)  ANTxaPATlON, 

«5>50.  Prior  knowledge  or  use. 

61.  Nature  and  extent  in  general. 

54.  Unsuccessful  and  abandoned'  devices. 

66,  Different  use  or  purpose. 

67.  Evidence  of  prior  knowledge  or  use. 
69.  Admissibility  in  general. 

62.  Weight  and  sufficiency. 

63.  Prior  patents. 

65.  Sufficiency  of  description. 

66.  Operation  and  effect. 

69.  Sufficiency  of  description. 

72.  Identity  of  invention. 

(E)  Prior  Public  Use  or  Sale. 

^=9 76.  What  constitutes  public  use. 
76.  What  constitutes  public  sale. 
79.  Use  or  sale  in  foreign  country. 

(F)  Abandonment. 

es>B2.  What  constitutes  abandonment  in  general. 

83.  Delay  in  making  or  prosecuting  application  for  patent 

lit.  Persons  Entitled  to  Patents. 

^s»93.  Employers  and  workmen. 
94.  Public  officers  and  employes. 

IV.  Applications  and  Proceedings  Thereon. 

^9=^98.  Requisites  of  application  in  general. 

99.  Description  of  invention  in  specification. 

100.  Drawings,  specimens,  models,  or  photographs. 

101.  Claims. 

102.  Signature,  attestation,  and  oath. 

106.  Interferences. 

107.  Withdrawal  or  abandonment  of  application. 
109.  Amendment  of  application. 

111.  Appeals  in  Patent  Office. 

112.  Conclusiveness  and  effect  of  decisions  of  Patent  Office. 

113.  Appeals  from  decisions  of  Commissioner  of  Patents. 

114.  Remedy  in  equity. 

V.  Requisites  and  Validity  of  Letters  Patent. 

117.  Execution  and  issuance. 

118.  Validity  in  general. 

119.  Inventions  included  in  same  patent. 

120.  Patents  for  same  invention. 

125.  Delay  between  application  and  issue. 

126.  Correction  or  amendment. 

128.  Annulment  or  repeal. 

129.  Estoppel  to  dispute  validity. 


VI.  Term. 
VII. 


132.  Limitation  to  term  of  prior  foreign  patent 

134.  Power  to  reissue. 
136.  Grounds  of  reissue. 

138.  Time  of  making  application. 

139.  Surrender  of  original  patent. 
141.  Identity  of  invention. 

143.  Abandonment  of  application. 

144.  Conclusiveness  and  effect  of  decisions  of  Patent  Office. 

146.  Reissues  of  reissued  patents. 

147.  Validity  of  reissued  patents. 

148.  Construction  and  operation  of  reissued  patents. 
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VIIL  Disclaimers. 

4=»149.  Right  to  disclaim  part  of  claims. 

150.  Patents  and  claims  subjects  of  disclaimer. 

151.  Grounds  of  disclaimer. 

155.  Construction  and  operation  of  disclaimer. 

156.  Effect  of  neglect  or  delay  to  disclaim 

IX.  Construction  and  Operation  of  Letters  Patent. 

(A)  In  General.  ^ 

[No  paragraphs  or  reterences  in  this  Digest    But  see  88  Gent  Dig.  Pat.. 
U  22^268.] 

(B)  Limitation  op  Claims. 

^=s>  165.  Operation  and  effect  of  claims  in  general. 

167.  Specifications,  drawings,  and  models. 

168.  Proceedings  in  Patent  Office  in  general. 

170.  State  of  the  art 

171.  Scope  and  character  of  invention. 

172.  In  general. 

173. Primary  and  pioneer  inventions. 

174.  Improvements. 

175.  Claims  for  processes. 

176.  Claims  for  machines  or  manufactures  in  general. 

177.  Claims  for  combinations. 

X.  Title,  Conveyances,  and  Contracts. 

(A)  Rights  of  Patentees  in  Generai«. 

^=s>183.  Assignment,  of  invention  or  right  to  patent 
184.  Exclusive  nature  of  right 
187.  Articles  made,  used,  or  purchased  by  others  before 

application  for  patent. 
189.  Territorial  extent  of  rights. 
191.  Rights  and  powers  of  patentees  as  to  making,  use,  or  sale 

of  invention. 

(B)  Assignments  and  Other  Transfers. 

^=s>  193.  Assignability  of  patents. 

195.  Agreements  to  assign. 

196.  Requisites  and  validity  of  assignments  and  grants. 
199.  Recording. 

202.  Construction  and  operation  of  assignments  and  grants.. 

203.  Rights  and  liabilities  of  assignees  and  grantees. 

*  (C)  Licenses  and  Contracts. 

«=»208.  Requisites  and  validity  of  licenses. 

209.  Express  licenses. 

210.  Implied  licenses. 

211.  Construction  and  operation  of  licenses. 

212.  Rights,  remedies,  and  liabilities  of  licensees. 

213.  Assignments  and  sublicenses. 

214.  Revocation  or  forfeiture  of  licenses. 

215.  Contracts  relating  to  patents  and  patent  rights. 

216.  Contracts  for  making,  use,  or  sale  of  patented  articles.  • 

217.  Royalties. 

218.  Rights  and  liabilities  of  parties. 

219.  T Actions; 

XI.  Regulation  of  Dealings  in  Patent  Rights  and  Patented  Articles. 

^=s>220.  Power  to  control  and  regulate. 
'  222.  Marking  patented  articles. 

'^WU  IHgest  Is  oomplled  on  tH«  Key-Nnmber  Syatem.   For  explanation,  see  page  iiU 


PATENTS  tSup.CtDIc— Pace  1&M1 

XII.  Infringement. 

(A)  What  Constitutes  Infringement. 

ft 

^=>226,  Nature  and  elements  of  injury. 

227.  Intent  or  purpose,  and  knowledge. 

228.  Patents  for  processes. 

229.  Identity  in  general. 

231.  Identity  of  result. 

233.  Patents  for  machines  or  manufactures  in  general. 

234.  Identity  in  general. 

235.  Identity  of  principle  or  mode  of  operation. 

236.  Identity  of  form  or  arrangement. 

237.  Substitution  of  equivalents. 

238.  Omission  of  parts. 

239.  Addition  of  parts. 

240.  Improvements. 

241.  Identity  of  result. 

242.  Patents  for  combinations. 

243.  Identity  in  general. 

245.  Substitution  of  equivalents. 

246.  Omission  of  elements. 

247.  Addition  of  elements. 

255.  Making,  repair  of,  or  substitute  for  patented  article. 
258.  Importation  and  sale  or  use  of  imported  article. 
269.  Contributory  infringement. 

(B)  Actions  at  Law. 

^=s>268.  Time  to  sue,  and  limitations. 

275.  Damages. 

276.  Trial. 

278.  Writ  of  error. 

(C)  Suits  in  Equity. 

^=s>280.  Nature  of  remedy. 

283.  Defenses.  • 

286.  Persons  entitled  to  sue. 

287.  Persons  liable. 

288.  Jurisdiction. 

293.  Preliminary  injunction. 

295.  '  Establishment  of  validity  of  patent  in  general. 

301.  Grounds  fbr  denial  in  general. 

308.  Continuing,  modifying,  vacating,  or  dissolving. 

309.  Pleading. 

310.  In  general. 

311.  Issues,  proof,  and  variance. 

312.  Evidence. 

314.  Hearing. 

315.  Rehearing.  . 

317.  Permanent  injunction. 

318.  Profits. 

319.  Damages. 

321.  Interlocutory  decree. 

323.  Final  decree. 

324.  Appeal. 

325.  Costs. 

327.  Operation  and  effect  of  decision. 

XIII.  Decisions  on  the  Validity,  Construction,  and  Infringement    of  Partio« 

ular  Patents. 

^=s>328.  Patents  enumerated. 
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PATENTS,  I,  II  (A) 


Cross-References, 


Claims  against  United  States  for  use  of  patent- 
ed article,  see  United  States,  «=»97. 

For  mining  claims  or  lands,  see  Mines  and  Min* 
erals,  «=»40-46.  .  ^^      ^^,. 

For  public  lands,  see  Indians,  ^=>13;  Public 
Lands,  «=5>112-117,  18^192. 

Jurisdiction  of  state  courts  of  questions  arising 
under  patent  laws,  see  Courts,  ^=s>489. 


Mandamus  to  compel  issuance  of  letters  patent, 

see  Mandamus,  ^=:»86. 
Name  of  patented  article  subject  to  trade-mark, 

see  Trade-Marks  and  Trade-Names,  ^=>11. 
Restriction  as  to  sale  of  patented  articles  as 

monopoly,  see- Monopolies,  ^=:»12. 


I«   StJBJECTS    OF    PATENTS. 

^=>3.  Constitutional  and  statutory  pro- 
visions. 

See  88  Cent.  Dig.  Pat.  §  S. 

The  statute  guaranteeing  to  an  inventor 
the  exclusive  right  to  his  patent  will  be  con- 
strued so  as  to  give  effect  to  the  public  policy 
intended  to  be  subserved— Henry  v.  A.  B.  Dick 
Co.,  32  S.  Ct.  364,  224  U.  S.  1.  56  L.  Ed.  645, 
Ann.  Cas.  1913D,  880. 

C=>4.  Arts. 
See  38  Cent.  Dig.  Pat.  !§  4-7. 

^=»7,  ...  Prooesses  or  n&etHods. 

See  38  Cent.  Dig.  Pat.  fi  6. 

• 

A  certain  process  for  preserving  beer  con- 
sists, not  only  m  applying  an  apparatus  to  the 
cask  at  some  period  of  the  kraeusen  staee  of  the 
beer,  but,  further,  in  this:  that  when  the  beer 
has  been  put  into  the  casks  and  the  kraeusen 
beer  is  added  to  it,  and  the  apparatus  is  fipplied, 
at  the  beginning  of  the  kraeusen  stage,  the  beer 
will  be  kept  under  a  controllable  pressure  of 
carbonic  add  gas  until  such  time  as  it  is  fit  to 
be  transferred  to  the  kegs  for  market,  such 
pressure  resulting  in  the  complete  and  speedy 
clarification  of  the  beer,  although  it  is  in  a  state 
of  active  fermentation  in  the  closed  shavings 
casks,  with  the  incidental  results  of  no  loss  of 
beer,  no  fouling  of  the  casks  or  the  cellar,  no  al- 
teration of  the  flavor  of  the  beer,  and  no  danger 
to  the  health  of  the  workmen.  J^eW,  that  this 
wag  a  true  and  patentable  process. — ^New  Pro- 
cess Fermentotion  Co.  v.  Maus,  122  U.  S.  413,  7 
S.  Ct.  1304,  30  L.  Ed.  1103,  reversing  decree 
(C.  C.)  20  F.  725. 

Prior  to  March  7,  1876,  the  date  of  letters 
No.  174,465,  to  A.  G.  Bell,  for  "improvements 
in  telegraphy,"  it  had  long  been  believed  by 
those  experienced  in  the  art  that,  if  the  vibra- 
tions of  air  caused  by  the  voice  in  speaking 
could  be  reproduced  at  a  distance  by  means  of 
electricity,  the  speech  itself  would  be  reproduced 
and  understood.  Bell  discovered  that  these  vi- 
brations could  be  electrically  reproduced  by 
gradually  changing  the  intensity  of  a  continu- 
ous current  so  as  to  make  it  correspond  exact- 
ly to  the  changes  in  the  density  of  the  air  caused 
by  the  human  voice.  He  then  devised  a  way 
in  which  these  changes  of  intensity  could  be 
made,  and  speech  actually  transmitted.  Held, 
that  discovery  in  finding  this  art,  and  invention 
in  devising  the  means  of  making  it  useful,  were 
both  involved,  and  that  the  patent  was  proper- 
ly issued,  under  Rev.  St.  U.  S.  §  4886  [U.  S. 
Comp.  St.  1901,  p.  3382],  providing  that  any 
person  who  has  invented  or  discovered  any  new 
and  useful  art  may  obtain  a  patent  therefor. 
-Dolbear  v.  American  Bell  Tel.  Co.,  126  U.  S. 
1,  8  S.  Ct  778,  31  Ia  Ed.  863. 

Processes  of  manufacture  which  involve 
chemical  or  other  similar  elemental  action  are, 
in  general,  patentable,  though  mechanism  may 
be  necessary  in  carrying  out  such  processes; 
but  a  valid  patent  cannot  be  obtained  for  a  pro- 
cess which  involves  nothing  more  than  the  op- 
eration of  a  piece  of  mechanism,  or,  in  other 
words,  for  the  function  of  a  machine.     Held, 


therefore,  that  a  patent  for  a  process  of  making 
belt  pulleys,  which  consisted  substantially  in 
centering  the  pulley  center  or  spider,  and  then 
grinding  the  same  concentrically  with  the  axis 
of  the  pulley,  was  void.— Risdon  Iron  &  Loco- 
motive Works  V.  Medart,  15  S.  Ct.  745,  158  U. 
S.  68,  39  L.  Ed.  899. 

The  three  Medart  patents,  Nos.  248,599, 
248,596,  and  238,702,  the  firs4  being  for  a 
process  of  manufacturing  belt  pulleys,  and  the 
latter  two  for  belt  pulleys,  held  invalid:  The 
first  as  to  claims  1,  2,  and  3 ;  the  second,  as  to 
both  of  its  claims;  and  the  third,  as  to  its  first 
claim. — Id. 

The  patentability  of  processes  is  not  re- 
stricted to  those  involving  chemical  or  other 
similar  elemental  actipn,  but  an  invention  or 
discovery  of  a  process  or  method  involving 
mechanical  operations  and  producing  a  new 
and  useful  result  is  within  the  scope  of  Rev. 
St.  U.  S.  S  4886  (U.  S.  Comp.  St.  1901,  p.  3382). 
securing  protection  to  the  inventor  of  "any  new 
and  useful  art,  madiine,  manufacture,  or  com- 
position of  matter,  or  aby  new  and  useful  im- 
provement thereof."— Expanded  Metal  Co.  v. 
Bradford,  29  S.  Ct.  652,  214  U.  S.  366,  53  D.  Ed. 
1034;  General  Fi  reproofing  Co.  v.  Expanded 
Metal  Co.,  Id.  Affirming  decrees  Bradford  v. 
Expanded  Metal  Co.  (1906)  146  F.  984,  77  C. 
C.  A.  230,  and  affirming  decree  Expanded  Metal 
Co.  V.  General  Fireproofing  Co.  (1908)  164  F. 
849,  90  C.  C.  A.  611. 


— »  Prodnots  or  resnlta* 

See  38  Cent.  Dig.  Pat.  S  7. 

There  can  be  no  valid  patent  for  the  product 
of  a  purely  mechanical  process,  which  process 
the  court  has  already  held  not  to  be  patentable, 
as  in  the  case  of  a  belt  pulley  which  differs 
from  other  belt  pulleys  only  in  the  fact  that  the 
rim  and  ends  of  the  spider  arms  are  ground  off 
concentrically  with  the  axis,  although  such  pul- 
ley may  be  superior  in  quality  to  any  others. 
— Risdon  Iron  &  Locomotive  Works  v.  Medart, 
15  S.  Ct  745,  158  U.  S.  68,  39  L.  Ed.  899. 

n.   PATENTABILITT. 

(A)  INVENTION. 

$=»17.  Nature    and   degree   of   skill   in- 
▼olved. 

See  88  Cent.  Dig.  Pat.  §8  16,  17. 

The  design  of  the  patent  laws  is  to  reward 
those  who  make  some  substantial  discovery  or 
invention  w^hich  adds  to  our  knowledge  and 
marks  a  step  in  advance  in  the  useful  arts.  It 
was  not  intended  to  grant  a  monopoly  for  everv 
trifling  device,  every  shade  of  an  idea,  which 
would  naturally  and  spontaneously  occur  to 
any  skilled  mechanic  or  operator  in  the  ordi- 
narv  progress  of  manufacture. — ^Atlantic  Works 
V  i^rady,  107  U.  S.  192,  2  S.  Ot  225,  27  L.  Ed. 
43a 

It  being  well  known  that  the  effect  of  a 

diagonal  cut  on  a  penetrating  point  is  to  force 

the  point,  on  being  driven,  in  a  direction  away 

'  from  the  cut,  and  it  being  old  to  diagonally  cut 
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the  legs  of  a  staple  on  opposite  sides,  so  as  to 
cause  them  to  approach  eacn  other  with  a  clinch- 
ing effect  when  driven,  there  was  no  invention 
in  merely  cutting  the  legs  of  a  staple  fasten- 
ing for  bail  ears  on  the  same  side,  so  that,  on 
being  driven  into  the  wood,  both  points  would 
bend  upward  in  the  same  direction. — Double- 
Pointed  Tack  Co.  V.  Two  Rivers  Mfg.  Co.,  109 
U.  S.  117,  3  Sup.  Ct  106,  27  L.  Ed.  877. 

There  is'  no  invention  in  performing  with 
increased  speed  a  series  of  dental  operations  old 
in  themselves,  in  the  same  order  in  which  they 
were  before  performed. — International,  Tooth- 
Crown  Co.  V.  Gaylord,  140  U.  S.  65,  11  S.  Ct 
716,  35  L.  Ed.  347. 

The  purpose  sought  to  be  accomplished  by 
an  inveaaon  (as,  for  instance,  the  radial  expan- 
sion of  a  dress  form)  is  not  the  subject  of  a 
patent,  but  the  invention  covered  must  consist 
of  a  new  and  useful  means  of  accomplishing  the 
result,  and  if  the  means  consists  of  a  mere 
adaptation,  by  the  application  of  mechanical 
skin,  of  devices  previously  well  known,  there 
can  be  no  valid  patent. — ^Knapp  v.  Moras,  150  U. 
S.  221,  14  S,  Ct  81,  87  L.  Ed.  1069. 

^=»18«  BimpUolty  or  obTfovsnoaa  of  de- 
Tfee. 

8m  n  Cent  Dig.  Pat  I  U. 

A  contrivance  that  consists  merely  in  put- 
ting an  additional  pane  of  glass  in  a  fare  box 
in  a  street  car,  opposite  the  side  next  the  driver, 
so  that  the  passengera  can  through  it  see  the 
interior  of  the  box,  does  not  embody  or  require 
invention  and  is  not  patentable. — Slawson  v. 
Grand  Street,  P.  P.  ft  F.  R.  Co.,  107  U.  S.  049, 
2  S.  Ct  603.  27  L.  Ed.  676,  affirming  decree 
(0.  C.)  4  F.  631. 

Where  the  elements  of  a  contrivance,  con- 
sisting of  a  fare  box  for  street  cars,  a  headlight, 
and  a  reflector,  are  all  old,  and  the  invention, 
as  claimed,  is  simply  the  making  of  an  aperture 
in  the  top  of  the  fare  box  and  turning  the  rays 
of  the  lamp  head  through  it  into  the  box  by 
means  of  a  reflector,  so  that  the  interior  is  il- 
luminated, there  is  nothing  patentable  in  sach  a 
contrivance.— Id. 

In  cheese  formers  for  cider  presses,  the  use 
of  a  rack  on  which  to  place  the  pomace  and  of 
a  cloth  to  cover  the,  pomace  lying  on  the  rack, 
being  old,  there  was  no  patentable  novelty  or 
invention  in  using  therewith  a  guide  frame 
smaller  than  the  rack. — Clark  Pomace  Holder 
Co.  v.  Ferguson,  119  U.  S.  335,  7  S.  Ct  382, 
80  U  Ed.  406,  affirming  judgment  (C.  C.)  17 
F.  79. 

A  device  for  feeding  ore  stamps,  which  con- 
sists in  mounting  the  feed  cylinder  on  a  mov- 
able frame,  so  that  it  can  be  readily  shifted 
from  place  to  place  when  it  is  desired  to  repair 
the  stamp  mill,  being,  in  effect,  merely  a  claim 
for  making  the  frame  movable  by  mounting  it 
on  rollers,  does  not  involve  the  inventive  faculty, 
and  is  not  patentable.— Hendy  v.  Golden  State 
ft  Miners'  Iron  Works,  127  U.  S.  370,  8  S.  Ct 
1275,  32  L.  Ed.  207. 

The  McCIain  patent.  No.  267,011,  for  a  pad 
for  horse  collars,  was  for  an  improvement  on 
his  prior  patent  No,  259,700.  and  differed  there- 
from in  that  the  spring  in  the  later  patent  had 
"but  one  curved  portion,  intended  for  the  fore 
roll  only  of  the  collar,  instead  of  a  curved  por- 
tion for  the  fore  roll  and  one  for  the  back  rolL" 
Heldf  that  this  patent  is  void,  for  to  produce 
the  device  it  was  only  necessary  to  sever  the 
double-roll  spring  of  the  former,  which  process 
does  not  involve  any  invention. — McClain  t. 
Ortmayer,  141  U.  S.  419,  12  8.  Ct.  76,  35  U 
Ed.  800,  affirming  decree  (C.  C.)  33  F.  284. 

There  is  no  patentable  invention  in  combin- 
ing with  the  fly  of  pantaloons  or  similar  gar- 
ments an  inelastic  bridge  or  check  piece  ar- 
ranged across  the  crotch  thereof,  whereby  the 
strain  at  the  crotch  when  the  fliy  is  opened  and 


spread  apart  is  received  by  said  bridge  or  check 
piece  instead  of  at  the  angle  of  the  crotch  itself. 
—Patent  Clothing  Co.  v.  Glover,  141  U.  S.  560, 
12  S.  Ct  79,  35  L.  Ed.  858,  affirming  decree  (C. 
C.)  31  F.  816, 

There  is  no  invention  in  making  a  cabinet 
lock  with  the  projecting  front  plate  rounded  at 
the  bottom  so  as  to  1^  received  flush  into  a 
rounded  countfereunk  recess  made  by  a  routing 
machine,  countersunk  recesses  made  by  hand  for 
square  projecting  front  plates  being  old  in  the 
art— Corbin  Cabinet  Lock  Co.  ▼.  Eagle  Lock 
Co.,  150  U.  S.  38,  14  S.  Ct  28,  37  LTEd.  989, 
affirming  judgment  (C.  C.)  87  F.  838? 

To  take  an  existing  car-truck  bolster,  which 
has  previously  been  fastened  rigidly  to  the  side 
trusses,  and  convert  it  into  a  "floatini^*  bolsto*. 
by  attaching  to  each  end  a  guide  plate  with 
notched  sides  to  receive  the  perpendicular  side 
irons  of  the  side  trusses,  thereby  fitting  the 
ends  to  be  rested  upon  springs  in  the  side  truss- 
es, involves  no  invention,  or,  at  least.  Invention 
of  so  limited  a  character  as  to  require  a  narrow 
construction  of  the  patent— McCarty  ▼.  Lehigh 
Val.  R.  Co..  160  U.  S.  110,  16  S.  Ct.  240.  40  L. 
Ed.  358,  affirming  decree  (C.  C.)  43  F.  384. 

^S9l0.  Enlarg^mont   ov   ohanse    in    de* 

See  38  Cent  Dig.  Pat  I  19;    U  Cent  Dig.  Con- 
tracts, 8  129. 

A  patent  for  an  annular  flange  inside  the 
lower  end  of  the  cylindrical  fire-pot  section  of 
a  stove,  for  the  purpose  of  collecting  a  bank  of 
ashes,  which  will  prevent  undue  expansion  of 
the  fire  pot  at  its  Junction  with  the  ash  pit,  is 
yoid  for  want  of  invention  if  it  fails  to  state 
6ow  wide  the  flange  should  be  to  accomplish  the 
desired  result— Howard  v.  Detroit  Stove  Works, 
150  U.  S.  164,  14  S.  Ct  68,  37  L.  Ed.  1039. 

The  novelty  claimed  was  the  comUnation, 
with  a  common  form  of  road-makina  machine, 
of  a  handwheel  having  such  weight  In  relation 
to  the  weight  of  the  scraper  blade  to  be  lifted 
that  it  would  continue  to  rotate  after  the  hand 
of  the  operator  was  removed,  so  as  to  enable  him 
to  secure  a  new  grasp  of  the  wheel.  The  use 
of  handwheels  in  the  regulation  of  scraper  blades 
for  ditching,  grading  streets,  and  road  clearing 
was  old.  as  was  the  equalization  of  the  momen- 
tum, when  required  by  the  exigencies  of  the 
case,  as  in  capstan  wheels,  crankshaft  wheels, 
rudder-regulating  wheels,  and  spinning  wheels. 
Held,  that  increasing  the  weight  of  Uie  hand- 
wheel  did  not  involve  patentable  invention. 
—American  Road  Mach.  Co.  v.  Pennock  ft  Sharp 
Co.,  164  U.  S.  26,  17  S.  Ct  1,  41  L.  Ed.  837. 
affirming  decree  (C.  C.)  45  F.  252. 

$=»20.  OluuiBe  of  fonn* 
See  U  Cent.  Dig.  Pat  §§  20-tt. 

In  view  of  the  prior  state  of  the  art  of  con- 
structing reed  organs  there  was  no  invention,  in 
1869j  in  making  the  length  and  size  of  the  valve 
opening  greater  or  less  in  a  reed  board  of  a 
given  width,  or  in  makina  the  reed  board  wider 
or  narrower,  or  giving  it  more  or  fewer  sets 
of  reeds,  either  full  or  partial. — Estey  v.  Boi^ 
dett,  109  U.  S.  633,  3  S.  Ct  531,  27  L.  Ed.  1058. 

A  patent  claimed  (1)  as  an  article  of  manu- 
facture, wedge-shaped  bloclcs,  having  the  grain 
running  parallel  to  one  and  oblique  to  the  other 
of  their  beveled  sides,  an^  produced  substan- 
tially in  the  manner  referred  to;  and  (2)  a 
wooden  street  pavement,  constructed  substan- 
tiallv  as  therein  described,  of  wedge-shaped 
blocas,  with  the  grain  running  and  produced 
in  the  manner  and  for  the  purposes  set  forth. 
The  specification  states  that  the  gravel  in  filling 
is  not  so  liable  to  jam  and  leave  the  lower  por- 
tion of  the  space  unfilled,  or  loosely  filled,  where 
one  side  of  the  block  is  smooth,  and  that  but  one 
comer  of  the  base  is  likely  to  become  broken 
by  transportation,  etc.  Siinilar  blocks  were  de- 
scribed in  prior  patents,  except  in  having  one 
side  parallel,  and  the  other  oblique,  to  the  grain. 
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It  appeared  that,  where  one  side  only  is  ohlique 
to  the  grain,  that  side  is  more  liable  to  become 
broken  than  where  the  grain  ib  vertical,  and 
that  the  durability  of  a  block  la  less  where  the 
grain  is  inclined  than  where  it  is  vertical.  Held, 
that  the  alleged  invention  was  not  patentable. 
—Brown  v.  District  of  Columbia,  130  U.  S.  87,  9 
S.  Ct  487,  82  L.  Ed.  863. 

A  patent  claimed  a  method  of  cutting  blocks 
for  wooden  pavement,  consisting  in  cutting,  by 
means  of  guides,  a  large  block  of  certain  bevels, 
having  two  sides  inclined,  with  the  grain  run- 
ning parallel  to  ope  and  oblique  to  the  other, 
and  tnen  splitting  the  blocks  in  such  manner 
that  the  line  of  cut  will  form  the  two  other 
beveled  sides  of  the  two  blocks  thus  produced. 
The  use  of  such  guides  was  shown  in  a  London 
publication  in  1847,  and  the  method  of  cutting 
blocks  without  waste  by  severing  a  large  block 
by  a  crosscut  and  splitting  the  block  was  old. 
Heldf  tiiat  the  patent  involved  no  invention.— -Id. 

No  invention  is  involved  in  the  making  of  a 
suspender  end  of  flat  cord  in  substantiallv  the 
same  way  thaf  suspender  ends  of  round  cord  had 
been  made,  and  in  substantially  the  same  way  in 
which  flat  button  ends  had  been  made  for  the 
purpose  of  fastening  or  securing  other  articles 
of  wearing  apparel  than  trousers. — Shenfield  v. 
Nashawannuck  Mfg.  Co.,  137  U.  S.  66,  11  S. 
Ct  5,  34  L.  Ed.  573,  afllrming  decree  (C.  C.) 
27  F.  80a 

In  view  of  the  state  of  the  art  there  is  no 
novelty  or  invention  in  fastening  together  the 
various  sections  of  a  stove  bv  means  of  bolts 
and  rivets  passed  through  perforated  lugs;  nor 
in  casting  in  one  piece  a  stove  grate  which 
had  formerly  been  cast  in  two  pieces  and  put 
together;  nor  in  making  a  grate  circular,  in- 
stead of  square,  to  correspond  with  the  shape 
of  the  fire  pot— Howard  v.  Detroit  Stove  Works, 
150  U.  S.  164,  14  S.  Ct  68,  37  L.  Ed.  1039. 

There  is  no  invention  in  prolonging  the 
upngfat  rod  of  a  transom  lifter  beyond  the  point 
of  junction  with  the  lifting  arm,  and  confining 
it  above  by  an  additional  metallic  loo^,  when 
the  prior  art  includes  a  device  for  opening  and 
closing  a  series  of  passenger  car  transoms,  con- 
sisting of  a  long  rod  sliding  horizontally  in  a 
series  of  guides,  and  connected  to  each  window 
by  a  separate  arm.— Wollensak  v.  Sargent,  151 
U.  S.  221,  14  S.  Ct.  291,  38  L.  Ed.  137,  affirm- 
ing decree  (C.  C.)  41  F.  53. 

Thh  clogging  or  choking,  in  eomshellers,  of 
the  chute  through  which  the  ears  descend,  was 
successfully  overcome  by  the  device  of  a  shaft 
above  the  throat,  with  wings,  wheels,  or  projec- 
tions, revolving  in  the  direction  of  tne  entering 
com,  which  went  Into  general  use,  displacing 
other  devices  previously  employed;  but  it  dif- 
fered from  such  previous  devices  only  in  the  di- 
rection in  which  the  shaft  revolved.  Held,  that 
such  change  was  substantial  and  meritorious, 
by  reason  of  the  improvement  produced  in  op- 
erative effect — Keystone  Mfg.  Co.  v.  Adams,  151 
U.  S.  139, 14  S.  Ct  295,  38  L.  Ed.  103,  reversing 
decree  (C.  0.)  Adams  ▼.  Keystone  Mfg.  Ca,  85 
F.  579,  and  (C.  C.)  41  F.  695. 

^=921.  SubatitifttioiL  of  materials. 
See  88  Cent  Dig.  Pat  I  21. 

A  patent  cannot  be  taken  out  for  an  article 
old  in  purpose  and  shape  and  mode  of  use,  when 
made  for  the  first  time  out  of  an  existing  ma- 
terial, and  with  accompaniments  before  applied 
to  such  article,  merely  ^because  the  idea  has 
occurred  that  it  would  t>e  a  good  thing,  to  make 
the  article  out  of  that  particular  old  material. 
—Gardner  v.  Hers,  118  U.  S.  180,  6  S.  Ct 
1027,  30  L.  Ed.  158,  affirming  decree  (C.  C.) 
12  F.  491. 

The  substitution  of  one  material  for  an- 
other, which  does  not  devolve  change  of  method 
or  develop  novelty  of  use,  even  though  it  may 


result  in  a  superior  article.  Is  not  necessarily 
a  patentable  invention.— Florsheim  v.  Schilling, 
137  U.  S.  64,  11  S.  Ct.  20,  34  L.  Ed.  574, 
affirming  decree  (C.  C.)  26  F.  256. 

There  is  no  invention  in  making  a  groove  in 
the  eccentric  bearing  of  a  gyratory  ore  crusher, 
and  filling  the  same  with  carbon  bronze  metal, 
or  other  suitable  wearing  metal,  since  the  use 
of  soft  metals  for  such  purpose  is  old.— Gates 
Iron  Works  v.  Fraser,  153  U.  S.  332,  14  S. 
Ct  883,  38  L.  Ed.  734,  affirming  decree  (C.  C.) 
42  F.  49. 

^s»22«  Sttbstitutioa        •£        aeelLanieal 
oqviYAlents. 
Ses  S8  Cent  Dig.  Pat  I  M. 

The  first  claims  of  letters  patent  No.  142,- 
934,  granted  to  David  H.  Nation  and  Ezekiel 
C.  Little,  September  16,  1873,  for  an  "improve- 
ment in  cooking  stoves,"  namely  "(1)  the  de- 
tachable base-pan  or  fiue-shell,  D,  attached  to 
the  body  at  a  point  near  the  center  of  the 
back-plate  of  the  stove  by  means  of  hooks,  a,  a, 
cast  on  the  base-pan  and  pins,  h,  b,  on  the 
stove  body,  substantially  for  the  purposes  here- 
in set  forth,"  involves  no  invennon  to  attach 
the  base-pan,  an  old  mode  usjed  in  attaching 
other  projecting  parts  of  the  stove. — ^Bussey  v. 
Excelsior  M^.  Co.,  4  Sup.  Ct.  88,  110  U.  S. 
131.  28  L.  Ed.  95,  reversing  decree  1  F.  640, 
1  McCrary,  161. 

There  is  no  patentable  invention  in  stirring 
by  a  well-known  and  simple  mechanical  device 
a  liquid  which  had  before  been  stirred  by  hand ; 
and  the  mere  substitution  of  a  revolving  screw, 
driven  by  a  power  shaft  for  paddles  operated 
by  hand,  will  not  sustain  a  patents— Marchand 
V.  Emken,  132  U.  S.  195,  10  S.  Ct  65,  33  L. 
Ed.  332,  affirming  (C.  O.)  26  F.  629. 

In  devising  a  thimble  or  clasp  adapted  to 
slide  upon  a  rope  halter,  and  to  be  fastened 
at  the  place  desired  b}[  a  set  screw,  there  is  no 
invention  in  substituting  a  set  screw  with  a 
conical  point  which  penetrates  the  fiber  of  the 
rope,  for  a  set  screw  having  merely  a  rounded 
end.— Sargent  v.  Covert,  14  S.  Ct  676,  152  U. 
S.  516,  38  L.  Ed.  536,  reversing  decree  (C.  C.) 
38  F.  237. 

The  doctrine  of  equivalents  mav  be  invoked 
for  other  than  pioneer  patents,  the  range  of 
equivalents  depending  upon  and  varyinjg  with 
the  degree  of  invention.  Decree  (1906)  150  F. 
741,  80  C.  C.  A.  407,  affirmed.— Continental 
Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.,  28 
S.  Ct.  748^  210  U.  8.  405,  52  L.  Ed.  1122. 

^=923*  Omission  of  parts* 

See  S8  Cent  Dig.  Pat  I  26. 

A.  B.  Lawther  obtained  a  patent  No.  168,- 
16^  September  28,  1875,  for  an  improvement 
in  the  treatment  of  oleaginous  seeds.  It  con- 
sisted chiefly  in  doing  away  with  the  heavy 
stones  known  as  '*edge  runners"  or  "mullers," 
used  in  connection  with  revolving  rollers  to 
crush  the  oilseeds,  preparatory  to  being  placed 
in  presses  to  extract  the  oil.  The  machinery 
and  apparatus  used  by  Lawther  had  all  been 
used  before.  The  omission  of  the  muUer  stones 
was  conceded  to  be  an  improvement  in  the 
process  of  obtaining  oil  from  flaxseed.  Held, 
that  it  was  a  valuable  improvement  in  a  pro- 
cess, and  patentable.— Lawther  v.  Hamilton, 
124  U.  S.  1.  8  S.  Ct.  342.  31  L.  Ed.  325,  revers- 
ing decree  (C.  C.)  21  F.  811. 

There  is  no  invention  in  simply  removing 
from  a  beer-cooling  apparatus  the  sand  or  grav- 
el which  formerly  filled  the  metallic  case  sur- 
rounding the  beer-supply  pipe,  and  through 
which  percolated  the  drippings  and  cold  air 
from  an  upper  ice  box,  and  instead  thereof  leav- 
ing the  space  open  for  the  descent  of  the  cold 
air  and  drippings.— Magin  v.  Karle.  150  U.  S. 
387,  14  S.  Ct  153,  37  L.  Ed.  1118. 
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A  j)atent  for  a  coal  chute  contained  claims 
in  which  a  screen  was  included  as  an  element 
of  the  combination.  Another  claim  embraced, 
as  an  additional  element,  a  metal  blank,  to  be 
placed  over  the  screen  when  screening  was  not 
desired.  The  court,  beinfc  of  the  opinion  that 
the  apparatus  showed  no  invention  without  the 
screens,  held  that  it  was  not  patentable  in  the 
form  shown  when  the  metal  blank  was  inserted, 
as  this  operated  to  eliminate  the  screen. — Black 
Diamond  Coal  Min.  Co.  v.  Excelsior  Coal  Co., 
156  U.  S.  611,  15  S.  Ct.  482,  39  L..Ed.  553. 

^=»25.  Acgrecation. 

See  88  Cent  Dis.  Pat  §1  27-29. 

The  use  of  a  convex  metallic  washer  In 
conjunction  with  a  compound  bail  fastening 
staple  having  upwardly  penetrating  points  pre- 
sents only  an  unpatentable  aggregation  of  parts, 
and  not  a  true  combination,  as  neither  the 
staple  nor  the  washer  affects  or  modifies  the 
action  of  the  other.— Double-Pointed  Tack  Co. 
V.  Two  Rivere  Mfg.  Co.,  109  U.  S.  117.  3  S.  Ct. 
105,  27  L.  Ed.  877. 

Claims  2  and  3  of  letters  patent  No.  142,- 
934  for  an  improvement  in  cook  stoves  are  mere- 
ly for  aggregations  of  parts,  and  for  patentable 
combinations. — ^Bussey  v.  Excelsior  Mfg.  Co.,  4 
Sup.  Ct  38,  110  U.  S.  131,  28  L.  Ed.  95,  re- 
versing decree  1  F.  640,  1  McCrary,  161. 

The  use  in  succession  of  two  distinct  pairs 
of  dies,  of  well-known  kinds,  not  combined  in 
one  machine,  nor  co-operating  to  one  result,  but 
each  pair  doing  by  itself  its  own  work,  is  not 
a  patentable  invention. — Beecher  Mfg.  Co.  v.  At- 
water  Mfg.  Co.,  114  U.  S.  523,  5  S.  Ct.  1007, 
29  L.  Ed.  232. 

Patent  issued  January  22,  1884,  to  John 
Holland,  for  an  improvement  in  lead  holders 
for  pencils,  the  application  admitting  that  there 
were  already  in  use  lead-holding  tubes  for  pen- 
cils, with  two  or  more  slots  at  the  lower  end, 
so  as  to  form  elastic  clamping  fingers  closing 
on  the  lead  by  means  of  >a  sliding  sleeve,  and 
tubes  with  a  single  slot  and  an  interior  screw 
thread,  but  claiming  as  a  new  article  of  manu- 
facture a  lead  holder  with  two  or  more  slots 
in  a  tube  threaded  inside  and  sleeved  outside, 
is  void  for  want  of  invention.— Holland  v.  Ship- 
ley, 127  U.  S.  396,  8  S.  Ct.  1089,  32  L.  Ed. 
185. 

A  pat^it  for  an  improvement  in  boots  and 
shoes  claiming  "a  shoe  when  constructed  with 
an  expansion  gore  flap,  the  external  fold  of 
which  is  attached  to  and  in  front  of  the  quar- 
ter, and  the  internal  fold  of  which  is  attached 
to  and  in  the  rear  of  the  vamp,  the  said  sev- 
eral parts  and  pieces  being  respectively  con- 
structed and  the  whole  arranged  for  use  sub- 
stantially in  the  manner  and  for  the  purpose 
set  forth,'*  must  be  construed  to  be  a  claim 
for  a  manufactured  article,  and  is  a  mere  ag- 
gregation of  old  parts  with  mechanical  improve- 
ment in  the  arrangement,  which  is  not  a  pat- 
entable invention.— Burt  v.  Evory,  133  U.  S. 
349,  10  S.  Ct  394,  33  L.  Ed.  647. 

When  the  question  of  the  patentability  of 
an  invention,  which  is  merely  a  new  aggre- 
gation of  old  elements,  is  submitted  to  a 
jury,  it  is  proper  to  refuse  an  instruction  that 
before  the  patent  can  be  held  invalid  by  rea- 
son of  a  prior  patent  it  is  not  sufficient  to  find 
one  of  the  elements  in  one  patent  a  second  in 
another,  and  a  third  in  another. — Adams  v. 
Bellaire  Stamping  Co.,  141  U.  S.  539,  12  S. 
Ct.  66,  35  L.  Ed.  849,  affirming  Judgment  (C. 
C.)  28  F.  360. 

Combining    cotton   with    boracic    acid    and 

Slycerine  to  form  a  convenient  and  permanent 
ressing,  having  the  desirable  qualities  of  the 
several  constituents,  the  merits  of  which  were 
immediately  and  widely  recognized,  involved 
invention,  although  the  qualities  and  modes 
of  operation  of  the  materials  were  well  known. 


— Seabury  &  Johnson  ▼.  Am  Ends.  152  U.  S. 
561,  14  S.  Ct.  683,  38  L.  Ed.  553,  affirming 
decree  (C.  C.)  Am  Bnde  v.  Seabury,  36  F.  593, 
and  (C.  C.)  43  F.  672. 

The  combination  of  a  cylindrical  guide  with 
a  trough  for  the  connecting  rod  is  not  paten- 
table, where  it  appears  that  the  combination  is 
a  mere  aggregation  of  their  respective  func- 
tions, which  were  performed  by  the  cylindrical 
guides  and  the  trough  in  prior  patents,  though 
not  in  combination  with  each  other.- Wright  t. 
Yuengling,  156  U.  S.  47,  15  S.  Ct.  1,  39  U 
Ed.  64. 

The  omission  of  an  element  in  a  combina- 
tion may  constitute  invention  if  the  result  of 
the  new  combination  be  the  same  as  that  of 
the  old  one ;  but  if  the  omission  of  an  element 
is  attended  by  a  corresponding  omission  of  the 
functions  performed  bv  that  element,  and  the 
elements  'retained  perform  the  same  function 
as  before,  there  is  no  patentable  invention. — 
Richards  v.  Chase  Elevator  Co.,  159  U,  S,  477, 
16  S.  Ct  53.  40  L.  Ed.  225. 


CombiiiAtion. 

See  88  Cent  Dig.  Pat  ||  27-80. 

A  patent  for  an  improved  dredge  boat,  con- 
sisting of  the  combination  of  a  boat  with  a  num- 
ber of  water-tight  compartments,  into  which  the 
water  can  be  admitted  to  sink  it  to  the  re- 
quired depth,  with  a  "mud  fan,"  shaped  and 
operated  like  a  propeller  screw  placed  at  the 
bow,  and  intended  to  stir  up  the  mud  and  sand 
on  the  bottom,  so  that  they  may  be  carried  off 
by  the  current,  are  void  for  want  of  novelty 
and  invention;  it  appearing  that  water-tight 
compartments  for  sinking  or  raising  a  vessel 
by  admitting  or  pumping  out  the  water  is  an 
old  device,  long  used  in  dry  docks,  and  that 
propeller  steamers  had  frequently  used  their 
screws  to  stir  up  the  mud  and  deposit  at  the 
mouths   of  the  Mississippi  river,   and   force   a 

Sassage  over  the  bar,  and  that  exactly  similar 
cvices  had  been  in  use  elsewhere. — Atlantic 
Works  V.  Brady,  107  U.  S.  192,  2  S.  Ct  225, 
27  L.  Ed.  438. 

In  grain  cars  there  is  no  patentable  inven- 
tion in  a  combination  of  inside  and  outside 
doors;  the  inside  door  eliding  vertically  and 
being  flexible  or  yielding,  with  guiding  rods, 
wheoeby  the  door,  when  not  in  use,  may  be  car- 
ried up  and  placed  on  the  horizontal  portion 
of  said  guiding  rods,  so  as  to  be  out  of  the  way. 
— Watson  V.  Cincinnati,  I.,  St.  L.  &  C.  Ry.  Co., 
132  U.  S.  161,  10  S.  Ct  45,  33  li.  Ed.  295, 
affirming  (C.  C.)  23  F.  443. 

The  bringing  together  of-  old  featniea  al- 
ready patented,  and  using  them  in  the  same 
article,  does  not  of  itself  constitute  a  paten- 
table combination. — ^Florsheim  v.  Schilling,  137 
U.  S.  64,  11  S.  Ct.  20,  34  L.  Ed.  574,  affirming 
decree  (C.  C.)  26  F.  256. 

In  the  construction  of  prisons,  a  claim 
for  the  combination  and  arrangement  of  levers 
passing  through  the  grated  partition,  a  bar  and 
bolts,  or  lugs,  so.  as  to  enable  the  jailer  to  lock 
the  prisoners  in  their  cells  from  his  position  in 
the  main  hall,  thus  constantiy  maintaining  a 
barrier  between  himself  and  the  prisoners,  is 
void  for  want  of  patentable  combination. — Fond 
du  Lac  County  v.  May,  137  U.  S.  395,  11  S.  Ct. 
98,  34  L.  Ed.  714,  reversing  judgment  May  y« 
Fond  du  Lac  County  (C.  C.)  27  F.  691. 

In  a  patent  for  Improvements  in  prisons,  a 
claim  for  an  endless  chain  or  rope  in  combina- 
tion with  levers,  for  the  purpose  of  enabling 
the  jailer,  after  ordering  the  prisoners  from 
the  main  hall,  and  while  still  outside  the  angle 
door,  to  close  the  doors  leading  to  the  side  cor- 
ridors, thus  clearing  the  hall  before  entering 
it,  and  maintaining!  a  barrier  between  himself 
and  the  prisoners,  is  void,  because  all  the  me- 
chanical devices  are  old,  and  their  use,  in  com- 
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bination  with  a  barrier  between  a  jailer  and  bis 
prisoners,  is  not  a  patentable  invention. — Id. 

Angle  doors  and  combination  locks  having 
been  long  in  use  for  various  purposes,  the  plac- 
ing of  a  combination  lock  on  an  angle  door  in 
the  construction  of  a  prison,  in  such  a  manner 
as  to  allow  the  jailer  to  inspect  the  interior  of 
the  main  prison  hall,  and  order  the  prisoners 
therefrom  into  side  corridors,  separated  by  grat- 
ins;s  from  the  main  ball,  so  that  he  may  enter 
without  danger  of  attack,  involves  no  patentable 
invention. — Id. 

Where  all  the  elements  of  a  combination 
claimed  are  found  in  various  prior  patents,  some 
in  one  and  some  in  another,  and  all  perforqiiing 
like  functions  in  well-known  inventions  having 
the  same  object  ae  the  patent  in  suit,  the  lat- 
ter  patent  is  void  for  want  of  invention  when 
there  is  nothing  novel  in  the  result  produced. — 
Busell  Trimmer  Co.  v.  Stevens,  137  U.  S.  423, 
11  S-  Ct.  150,  34  L.  Ed.  719,  affirming  decree 
<C.  C.)  2S  F.  575. 

The  second  claim  of  letters  patent  No. 
224,991,  issued  March  2.  1880,  to  A.  W.  Brink- 
erhofif,  which  covers  an  "incline,"  in  rectal 
specula,  for  the  purpose  of  avoiding  injury,  in 
combination  with  the  tube,  slot,  and  slide,  Is 
void  for  want  of  invention,  as  the  combination 
produced  no  new  result  'from  the  joint  and  co- 
operating action  of  the  old  elements.--Brinker- 
hoff  V.  Aloe,  146  U.  S.  515,  13  S.  Ct.  221,  36 
L.  Ed.  1068,  affirming  decree  (C.  0.)  37  F.  92. 

A  combination  is  not  patentable  where  each 
element  performs  some  old  and  well-known 
function,  and  the  combination  accomplishes  no 
new  result.— (1805)  Richards  v.  Chase  Elevatot 
Co.,  158  U.  S.  299,  15  S.  Ct.  831,  39  L.  Ed. 
991,  affirming  decree  Same  v.  Michigan  Cent. 
R.  Co.,  40  Fed.  165  and  rehearing  denied  159 
U.  S.  477,  16  S.  Ct.  53,  40  L.  Ed.  225. 

A  combination  of  old  elements,  producing 
only  old  results,  and  Involving  no  new  function, 
is  not  patentable,  though  the  product  may  be 
more  jconvenient  and  salable  than  anything 
which  preceded  it.  Decree  Fenton  Metallic 
Mfg.  Co.  v.  Office  Specialty  Mfg.  Co.,  12  App. 
D.  C.  201,  reversed— Office  Specialty  Mfg.  Co. 
V.  Fenton  Metallic  Mfg.  Co.,  19  S.  Ct.  641,  174 
U.  S.  492,  43  L.  Ed.  1058. 

^=»27.  Applieatlon  to  new  «so« 

See  38  Cent.  Dig.  Pat.  9fi  81.  32. 

There  is  no  patentable  invention  in  merely 
applying,  by  the  old  and  familiar  arrangement 
of  shafts  and  cog  wheels,  the  power  of  an  auxil- 
iary engine  to  a  capstan,  instead  of  to  a  wind- 
lass; a  capstan  differing  from  a  windless  only 
in  having  its  barrel  or  shaft  vertical,  instead  of 
horizontal.— Morris  v.  McMillin,  112  U.  S.  244, 
5  S.  Ct  218,  28  li.  Ed.  702, 

The  amplication  of  an  old  machine  to  a  new 
process  is  not  patentable. — Blake  y.  City  and 
Comity  of  San  Francisco,  113  U.  S.  679,  5  S. 
Ct  692,  28  I*  Ed.  1070. 

The  application  of  an  old  process  or  ma- 
chine to  a  similar  or  analogous  subject,  with  no 
change  in  the  manner  of  applying  it,  jind  no  re- 
salt  substantially  distinct  m  its  nature,  will  not 
sustain  a  patent,  even  if  the  new  form  of  result 
has  not  before  been  contemplated. — Miller  v. 
Foree,  116  U.  S.  22,  6  S.  Ct  204,  29  L.  Ed. 
552,  affirming  decree  (C.  C.)  9  F.  603 ;  Penn- 
sylvania R.  Co.  V.  Locomotive  Engine  Safety 
Truck  Co.,  110  U.  S.  490.  4  S.  Ct.  220,  28  L. 
Ed.  222.  • 

Prior  to  the  making  of  ''driven  wells,"  wells, 
whether  dug  or  bored,  were  subject,  except  in 
the  case  of  the  flowing  artesian,  to  become 
dry  for  a  time  upon  constant  use.  This  was 
caused  by  the  fact  that  gravity  was  the  only 
oieans  of  supply.    When  the  water  at  the  bot- 


r  tom  of  the  wMl,  was  drawn  out  faster  than 
gravity  forced  it  in,  no  more  could  be  got  until 
that  force  brougbv  it  in  through  the  surrounding 
earth.  The  earth  forming  the  core  having  been 
removed,  the  "pit**  was  not  air-tight,  and  the 
pressure  of  the  atmosphere  upon  the  water  in 
the  "pit,*'  and  on  the  sides  of  it,  counterbal- 
anced the  same  pressure  on  the  water  in  the 
earth  around  it  The  "driven  well,*'  being  made 
by  puncture,  compacted  this  core,  which  the  oth- 
ers removed,  around  the  driven  tube,  and  then 
dosed  the  tube  at  the  top  of  the  valve  of  a 
pump,  thns  making  the  entire  tube  air-tight, 
except  at  that  part  of  it  where  it  stood  in  the 
water-bearing  stratum^  where  it  was  supplied 
with  openings  of  a  proper  size,  covered  with 
screens.  The  effect  of  this  was  that  the  pres- 
sure of  the  air  on  the  water  in  the  surrounding 
earth,  not  being  counterbalanced  by  a  similar 
pressure  in  the  "pit,**  was  added  to  the  force 
of  gravity  in  producing  the  supply,  and  that  the 
supply  was  practically  inexhaustible.  Held, 
that  the  process  was  novel  and  valuable,  a  new 
application  of  a  power  of  nature  being  made 
by  which  a  new  and  useful  result  was  attained. 
— Driven-Well  Cases.  122  U.  S.  40,  7  S.  Ct. 
1073,  30  L.  Ed.  1064,  affirming  decree  Andrews 
V.  Eames  (O.  0.)  15  F.  109. 

There  is  no  patentable  invention  in  a  pro- 
cess of  imparting  age  {o  wines,  which  consists 
only  in  using  an  apparatus  for  heating  the  wine 
inside  the  cask,  which  apparatus  had  previous- 
ly been  used  for  heating  another  liquid  in  the 
same  manner.—Dreyfus  v.  Searle,  124  U.  S.  60, 

8  S.  Ct.  390,  31  L.  Ed.  352. 

• 

The  mere  application  of  an  old  and  well- 
known  shifting  device  for  reversing  machines 
to  the  operation  of  a  fulling  machine  involves 
no  patentable  invention. — Royer  v.  Roth,  132 
U.  S.  201,  10  S.  Ct.  58,  33  L.  Ed.  322. 

It  being  old  for  bakers  to  use  dies  to  cut 
dough  into  various  shapes,  there  was  no  pat- 
entable invention  in  making  a  single  die  to  cut 
dough,  on  a  flat  surface,  into  the  shape  of  a 
pretzel.— Butler  v.  Steckel.  137  U.  S.  21,  11  S. 
Ct.  25,  34  L.  Ed.  582.  affirming  decree  (O.  C.) 
27  F.  219. 

While  the  promotion  of  an  old  device,  such, 
for  instance,  as  a  torsional  spring,  to  a  new 
sphere  of  action,  in  which  it  performs  a  new 
function,  involves  invention,  the  transfer  or 
adaptation  of  the  same-  device  to  a  similar 
sphere  of  action,  where  it  performs  substantial- 
ly the  same  function^  does  not  involve  inven- 
tion.— Western  Electric  Co.  v.  La  Rue,  139  U. 
S.  601,  11  S.  Ct.  670,  35  L.  Ed.  294^  affirming 
decree  La  Rue  v.  Western  Electric  Co.  (C.  C.) 
31  F.  80. 

It  was  shown  that  one  Edwin  Holmes,  a 
maker  of  electric  burglar  alarms,  had  insulated 
his  wires  with  a  double  layer  of  fibrous  ma- 
terial, each  layer  being  separately  painted,  and 
the  second  layer  applied  before  the  first  was 
dry.  Held  that,  although  his  purpose  was  mere- 
ly to  obtain  perfect  insulation  and  not  to  se- 
cure incombustibility,  his  prior  use  of  this 
means  invalidated  the  Cowles  patent,  under  the 
rule  that  the  application  of  an  old  invention  to 
a  new  and  analogous  use  does  not  involve  in- 
vention.—Ansonia  Brass  &  Copper  Co.  v.  Elec- 
trical Supply  Co.,  144  U.  S.  11,  12  S.  Ct  601, 
36  L.  Ed.  327,  affirming  decree  (O.  C.)  32  F. 
81.  and  (C.  O.)  35  F.  68. 

The  use  of  safety  pins— that  is,  pinp  which 
will  break  under  sudden  and  abnormal  strains, 
and  thus  save  the  rest  of  the  machinery — being 
old,  there  is  no  invention  in  using  such  pins  in 
connection  with  the  driving  gear  of  a  stone 
crusher. — Gates  Iron  Works  v.  Fraser,  153  U. 
S.  332,  14  S.  Ct  883,  38  L.  Ed.  734,  affirm- 
ing decree  (C.  C.)  42  F.  49. 


^'..wMo    va.    BU|#|#AJ.         TT  UCU     hit;      WUCCl     at,     LUC     uvv-  I    lUg    ucvicc    \^vy.    \^,f    -XJit    JP  .    -xo, 

lUs  Dicest  is  comyiled  on  the  Kejr-Nnmber  System.   For  explanation,  see  page  iii. 


PATENTS,  n  (A),  (B) 


C8iip.Ct.Dig.— Pace  1GC2] 


The  application  of  a  patented  device  to  a 
use  which  was  new  only  in  the  patented  ma- 
chine, and  was  well  known  in  other  machinery, 
constitutes  mere  mechanical  skill,  and  does  not 
constitute  a  patentable  invention.  Decree  Stov- 
er Mfg.  Co.  V.  Mast,  Foos  &  Co.,  80  F.  333, 
32  C.  C.  A.  231,  affirmed.— Mast,  Foos  &  Co.  v. 
Stover  Mfg.  Co.,  20  S.  Ct  708,  177  U.  S.  485, 
44  L.  Ed.  856. 

The  deface  of  the  Martin  patent.  No.  433^ 
531.  for  an  improvement  in  a  windmill  which 
consists  of  the  combination  of  an  external 
toothed  pinion  with  an  internal  toothed  spur 
wheel,  is  invalid  for  lack  of  invention,  because 
that  kind  of  a  combination  had  been  breviaus- 
ly  well  known  in  oUier  machinery. — Id. 

^=»30.  Bedvotion    to    praotieal     wae     or 
operation. 

See  88  Cent.  Dig.  Pat  f  S4. 

The  fact  that  a  machine  is  patented  is  some 
evidence  of  its  operativeness,  as  well  as  its  utili- 
ty; and  when  a  ihodel  constructed  after  a  de- 
sign shown  in  a  patent  is  not  perfectly  opera- 
tive, but  can  be  made  so  by  an  alteration,  the 
inference  is  that  there  was  an  error  in  working 
out  the  drawings,  and  not  that  the  patentee  de- 
liberately took  out  a  patent  for  an  inoperative 
device.— Dasbiell  v.  Grosvenor,  16  S.  Ct  805, 
162  U.  S.  425,  40  L.  Bd.  1025,  affirming  de- 
cree 66  F.  334,  13  C.  O.^.  593,  27  U  R.  A.  67. 

^=»31*  ETidemoo  of  inTention*  • 

See  38  Cent  Dig.  Pat  S8  35-40. 


— »  Presumptioiui  amd  Inurden  of 
proof. 

See  88  Cent  Dig.  Pat  if  86^  88. 

A  patent  is  prima  fade  evidence  that  the 
patentee  was  the  inventor  of  the  thini?  patented. 
— Cantrell  v.  Wallick,  117  U.  S.  689,  6  S.  Ct. 
970,  29  L.  Ed.  1017,  affirming  Wallicks  v.  Can- 
trell (C.  C)  12  F.  790. 


—  Utility  and  oztoat  of  mo. 

See  88  Cent  Dig.  Pat  I  39. 

Patent  No.  228,186  to  Maurice  Gandy,  was 
for  a  hard,  nonelastic  machinery  belt,  com- 
posed of  cotton  canvas  or  duck  having  its  warp 
thread  larger  than  its  weft,  both  warp  and 
weft  being  hard  spun.  There  had  been  various 
prior  unsuccessful  attempts  to  make  belts  of 
canvas,  and  Gandy  himself  had  experimented 
for  several  years,  but  found  that  the  canvas  of 
hard-spun  warp  and  weft  cracked  because  of 
the  excessive  exi>ansion  of  the  outer  surface  in 
going  round  the  i^uUey.  He  finally  conceived 
the  idea  of  obviating  this  difficulty  by  dimin- 
ishing the  thickness  of  the  belt,  while  retaining 
the  same  strength,  which  he  accomplished  by 
making  the  warp  larger  than  the  weft  The 
belt  thus  made  soon  went  into  large  use,  both 
in  this  country  and  Europe.  Held  sufficient  to 
show  that  the  last  step  involved  both  invention 
and  utility.— Gandy  v.  Main  Belting  Co.,  143  U. 
S.  587,  12  S.'  Ct  598,  36  L.  Ed.  272,  reversing 
decree  (C.  O.)  28  F.  570. 

Upon  the  question  whether  letters  patent 
No.  298,303,  granted  May  6,  1884,  to  George 
Krementz,  for  a  new  and  improved  collar  but- 
ton having  a  hollow  head  and  stem  and  formed 
out  of  a  dngle  continuous  plate  of  sheet  metal, 
involved  invention,  it  was  shown  that  the  de- 
vices combined  strength  with  lightness  and 
economy  of  material,  that  its  advantages  were 
at  once  recognized  by  the  trade,  so  that  large 
quantities  were  sold,  and  that  the  person  charg- 
ed with  infringement  of  the  patent,  who  was 
skilled  in  the  art,  had  only  patented  buttons 
composed  of  two  parts  soldered  together.  Held^ 
that  the  device  was  patentable,  and  not  merely 
result  of  the  application  of  the  ordinary  skill 
of  the  calling,  in  the  improvement  of  prior  de- 
vices.—Krementz  Y.  S.  Cottle  Co„  148  U.  S. 


656.  13  S.  Ct  719,  37  L.  Ed.  558.  reversing 
decree  (C.  C.)  39  F.  323. 

The  widespread  commercial  success  of  a 
patented  device  should  be  taken  into  consider- 
ation in  determining  the  question  of  invention. 
—(1911)  Diamond  Rubber  Co.  of  New  York  v. 
Consolidated  Rubber  Tire  Co.,  31  S.  Ct  444, 
220  U.  S.  428,  55  L.  Ed.  527,  affirming  decree 
Consolidated  Robber  Tire  Co.  v.  Diamond  Rub- 
ber Co.  of  New  Tork  (1908)  162  F.  892,  89  C. 
C.  A.  582. 

(B)  .NOVELTY. 

^=»37*  Hature  and  neoesalty  of  patenta- 
ble novelty. 
See  S8  Cent  Dig.  Pat  if  41-44. 

The  first  daim  of  letters  patent  No.  224,- 
991,  issued  March  2,  1880^  to  A.  W.  Brinker- 
hoff  for  an  improvement  m  "rectal  specula," 
consisting  in  a  slide  extending  the  entire  length 
of  the  tube,  is  void,  in  view  of  the  prior  art; 
and  the  fact  that  the  slide  of  the  patent  is  of 
metal,  while  former  slides  were  of  glass,  is  im- 
material, since  the  material  of  which  the  slide 
is  composed  was  not  claimed  as  an  essential 
feature  of  the  device.— Brinkerhoff  v.  Aloe,  146 
U.  S.  515,  13  S.  Ct  221,  36  L.  Ed.  lOQS,  af- 
firming decree  (C.  C.)  37  F.  92. 

The  novelty  claimed  was  the  combination, 
with  a  common  form  of  road-making  machine, 
of  a  hand  wheel  having  such  weight  in  relation 
to  the  weight  of  the  scraper  blade  to  be  lifted 
that  it  would  continue  to  rotate  after  the  hand 
of  the  operator  was  removed,  so  as  to  enable 
him  to  secure  a  new  grasp  of  the  wheel.  Tbe 
use  of  hand  wheels  in  the  regulation  of  scraper 
blades  for  ditching,  grading  streets,  and  road 
clearing  was  old,  as  was  the  equalisation  of  the 
momentum,  when  required  by  the  exigencies  of 
the  case,  as  in  capstan  wheels,  crank-shaft 
wheels,  rudder-regulating  wheels,  and  spinning 
wheels.  Held^  that  increasing  the  weight  of  the 
hand  wheel  did  not  involve  patentable  novelty. 
^American  Road-Mach.  Co.  v.  Pennock  & 
Sharp  Co.,  164  U.  S.  26,  17  S.  Ct  1.  41  U 
Ed.  337,  affirming  decree  (C.  C.)  45  F.  252. 


^=»38.  Applioation  of 

See  88  Cent  Dig.  Pat  I  46. 


pHneiplo* 


A  scheme  for  preserving,  filing,  and  cancel- 
ing bonds,  etc.,  by  pasting  tnem  in  blank  books 
with  appropriate  spaces  for  data,  differing  ttom 
one  previously  in  use  only  in  providing  spaces 
in  the  file  bo^cs  for  the  bonds,  and  in  grouping 
the  coupons  according  to  the  dates  of  payment, 
instead  of  with  the  bonds  to  which  they  belong, 
does  not  involve  a  patentable  novelty.— Munson 
V.  aty  of  New  York,  124  U.  S.  601,  8  S.  Ot. 
QQ2,  31  L.  E2d.  586,  reversing  judgment  (C.  C.) 
3  F.  33& 

^=»30.  Use  of  new  nieans  or  new  node 
of  oonatmotion  or  operation. 
See  88  Cent  Dig.  Pat  f  46. 

The  claim  of  patent  No.  101,590,  to  Turner 
Cowing,  is  for  a  wood  pavement  composed  of 
blocks,  each  side  having  a  single  plain  surface, 
and  one  or  more  of  the  sides  bein|r  inclined,  and 
the  blocks  being  so  laid  on  their  larger  ends 
as  to  form  wedge-shaped  spaces  to  receive  con- 
crete or  other  suitable  filling.  The  English  pat- 
ent of  1825,  to  Lindsay,  described  blocks  of 
stone  of  the  same  shape,  and  mentioned  as  a 
filling  small  stones,  gravel,  or  grout  The  pave- 
ment described  in  the  Nicholson  patent  of  1867 
was  composed  of  blocks  of  wood  laid  in  rows 
across  the  street,  with  spaces  obtained  by  inters 
posing  narrow  wooden  strips,  to  be  filled  with 
concrete,  or  other  suitable  filling.  Held,  that 
the  Cowing  patent  possessed  no  patentable  nov- 
elty.—Brown  V.  District  of  Columbia,  130  U.  S. 
87,  9  S.  Ct  437,  32  L.  Ed.  863. 


i 
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^ere  can  be  no  yalid  patent  for  an  article, 
as  a  new  article  of  manufacture,  when- such 
article,  in  its  completed  state,  does  not  differ 
at  all  from  prior  articles  of  the  same  kind,  and 
when  the  onl^  difference  is  in  the  process  or 
method  by  which  a  certain  part  of  it  is  formed. 
— Risdon  Iron  &  Locomotive  W^ks  v.  Medart, 
15  S.  Ot  745.  158  U.  S.  68,  89  L.  Ed.  890. 

^»4(l.  Use  of  Butterial  or  dorioo  for  aow 
purpose  or  foiietien. 
See  t8  Gent.  Dig.  Pat.  |  47. 

In  tracks  already  in  use  on  railroad  cars 
the  kingbolt  which  held  the  car  to  each  truck 
passed  through  a  bolster  supporting  the  weight 
of  the  ear,  and  through  an  elongated  opening 
in  the  plate  below,  so  as  to  allow  the  swiveling 
of  the  truck  upon  the  bolt,  and  lateral  motion 
in  the  tru^;  and  the  bolster  was  suspended 
by  divergent  pendent  links  from  brackets  on 
the  frame,  whereby  the  weight  of  the  car  tend- 
ed to  counteract  any  tendency  to  depart  from 
the  line  of  the  track.  Held,  that  a  patent  for 
employing  such  a  truck  as  the  forward  truck  of 
a  locomotive  engine  with  fixed  driving  wheels 
was  void  for  want  of  novelty.— Pennsylvania  K. 
Co.  T.  Locomotive  Engine  Safety  Truck  Co., 
110  U.  S.  490,  4  S.  Ot  220,  28  L.  Ed.  222. 

Letters  patefat  granted  May  10,  1859.  to 
Charles  and  Andrew  Spring  were  for  an  'im- 
provement in  lathes  for  turning  irregular 
forms.*'  but  the  material  to  be  used  was  not 
specined,  and  no  disclaimer  limidne  the  claim 
to  any  particular  materials  was  filed.  It  ap- 
peared tnat  the  same  combination  claimed  had 
previously  been  used  for  turning  articles  from 
wood.  Held,  that  the  claim  was  void  for  want 
of  novelty;  the  application  of  the  combination 
to  otiier  materials  not  being  a  patentable  inven- 
tion.—Howe  Mach.  Co.  V.  National  Needle  Co., 
10  8.  Ct.  570,  134  U.  S.  388,  83  L.  Ed.  963. 

^=»41.  Kvw  eombiaatioiLi 

See  38  C«it.  Dig.  Pat.  |  4S. 

The  claim  of  letters  patent  No.  142,933, 
granted  to  David  H.  Nation  and  £}zekiel  C. 
Little,  as  inventors,  September  16«  1873,  for 
an  'improvement  in  reservoir  cooking-stoves,*' 
namely:  "(1)  The  combination,  with  the  back- 
plate,  I,  of  the  cooking-stove,  A,  of  the  reser- 
voir, C,  arranged  on  a  support  about  midway 
between  the  top  and  bottom  plates  of  the  stove, 
and  the  air-diamber,  b,  between  the  stove  back 
and  reservoir  front,  open  at  the  top,  and  com- 
municating with  the  air  in  the  room,  substan- 
tially as  and  for  the  purposes  set  forth;  (2) 
the  combination,  with  the  stove,  A,  and  reser- 
voir, C,  of  the  small  opening,  a,  the  sheet-fiue, 
6,  under  the  entire  bottom  of  the  reservoir,  and 
the  small  exit-passage  or  pipe,  E,  all  substan- 
tially as  and  for  the  purposes  herein  set  forth'* 
—are  void  for  want  of  novelty. — Bussey  v.  Ex- 
celsior Mfg.  Ca,  4  S.  Ct  38,  110  U.  S.  131, 
28  L.  Ed.  95,  reversing  decree  1  F.  040,  1  Mc- 
Crary,  161. 

Claims  2  and  3  of  letter  patent  No.  142,- 
934,  granted  to  David  L.  Nation  and  Ezekiel 
C.  Little,  September  16,  1873,  for  an  improve- 
ment in  reservoir  cooking-stove,  reading^  "the 
portable  reservoir,  F,  with  the  flue,  E,  in  the 
rear  side,  in  combination  with  the  portable 
base-pan  or  flue-shell,  D,  substantially  as  and 
for  the  purposes  herein  set  forth,"  are  void  for 
want  of  novelty.— Id. 

The  Gately  patent.  No.  86,296,  for  an  im- 
provement in  vulcanized  India  rubber  piston 
packing,  was  for  the'  combination  of  a  solid 
rubber  strip  with  the  kind  of  packing  described 
by  the  McBurney  patent.  No.  24,569.  The  Mc- 
Bomey  packing  is  macle  by  coating  several 
pieces  of  canvas  with  a  compound  of  indin  rub- 
ber, sulphur,    and   silica   or   plumbago,   laying 


them  one  above  another,  and  compressing  and 
vulcanizing  them  into  one  solid  piece.  The 
piece  is  then  cut  diagonally,  and  bent  into  a 
ring,  so  as  to  bring  the  ends  of  the  threads  of 
the  fabric  against  the  piston,  thus  always  prte- 
senting  the  same  kind  of  surface,  notwithstand- 
ing the  wear.  To  this  the  Gately  patent  adds  a 
backing  composed  of  a  strip  of  pure  india  rub- 
ber, the  whole  being  vulcanized  together  so  as 
to  constitute  a  homogeneous  piece;  the  object 
being  to  obtain  a  more  uniform  pressure  by 
means  of  the  elastic  backing,  which,  when  lat- 
erally compressed  in  the  stuffing  box,  forces  the 
packing  inward  against  the  piston.  Held,  that 
this  was  a  novel  and  patentable  invention. — 
Magowan  v.  New  York  Belting  &  Packing  Co., 
141  U.  S.  332.  12  8.  Ct  71.  35  L.  Ed.  781, 
affirming  decree  New  York  Belting  &  Pack- 
ing Co.  y.  Magowan  (C.  C.)  27  F.  362.     - 

Tile  novelty  claimed  was  the  combination, 
with  a  common  form  of  road-making  machine, 
of  a  hand-wheel  having  such  weight  in  relation 
to  the  weight  of  the  scraper-blade  to  be  lifted 
that  it  would  continue  to  rotate  after  the  hand 
of  the  operator  was  removed,  so  as  to  enable 
him  to  secure  a  new  grasp  of  the  wheel.  The 
use  of  hand-wheels  in  the  regulation  of  scraper- 
blades  for  ditching,  grading  streets,  and  road 
clearing  was  old,  as  was  the  equalization  of  the 
momentum,  when  required  by  the  exigencies  of 
the  case,  as  in  capstan-wheeb^  crank-shaft 
wheels,  rudder-regulating  wheels,  and  spinning- 
wheels.  Held,  that  increasing  the  weight  of 
the  hand-wheel  did  not  involve  patentable  in- 
vention of  novelty.— American  Road-Mach.  Co. 
V.  Pennock  &  Sharp  Co.,  17  S.  Ct.  1,  164  U. 
S.  26,  41  L.  Ed.  837,  afllrming  decree  45  F. 
252. 

Combinations  are  not  identical,  because  in- 
tended to  obtain  the  same  result,  unless  the 
devices  or  mechanical  means  by  which  the  de- 
sired result  is  secured  are  the  same.  Decree  20 
Ct.  CI.  354,  affirmed.—Hubbell  v.  United  States, 
21  S.  Ct.  24,  179  U.  8.  77,  45  L.  Ed.  95. 


See  S8  Cent  Dig.  Pat  |  Sa 

One  of  the  claims  of  a  design  patent  was 
"for  a  rubber  mat,  consisting  of  corrugations, 
depressions,  or  ridges  in  parallel  lines,  combined 
or  arranged  relatively,  ♦  ♦  ♦  to  produce 
variegated,  kaleidoscopic,  moire,  stereoscopic, 
or  similar  effects."  Held  void  for  want  of  nov- 
elty, since  it  included  every  variety  of  effect, 
which  can  be  produced  by  the  arrangement  of, 
ridges  in  parallel  lines,  and  it  is  not  new  to 
produce  variations  of  light  and  shade  by  de- 
pressions in  the  surface  of  materials.— New 
York  Belting  &  Packing  Co.  v.  New  Jersey 
Car  Spring  &  Rubber  Co.,  137  U.  S.  445,  U 
S.  Ct  193,  34  L.  Ed.  741. 

^=»44.  Kiio^rleds<a  of  inTeator* 

The  novelty  claimed  was  the  combination, 
with  a  common  form  of  road-making  machine, 
of  a  hand-wheel  having  such  weight  m  relation 
to  the  weight  of  the  scraper-blade  to  be  lifted 
that  it  would  continue  to  rotate  fdfter  the  hand 
of  the  operator  was  removed,  so  as  to  enable 
him  to  secure  a  new  grasp  ot  the  wheeL  The 
use  of  hand-wheels  in  the  regulation  of  scraper- 
blades  for  ditching,  grading  streets,  and  road 
clearing  was  old,  as  was  the  equalization  of  the 
momentum,  when  required  by  the  exigencies  of 
the  case,  as  in  capstan-wheels,  crank-shaft 
wheels,  rudder-regulating  wheels,  and  spinning- 
wheels.  Held,  that  the  use  of  such  heavier 
wheel  did  not  involve  invention.  45  F.  252  af- 
firmed.— American  Road-Machine  Co.  v.  Pen- 
nock &  Sharp  Co.,  17  S.  Ct.  1,  164  U.  S.  26, 
41  L.  Ed.  337,  affirming  decree  (C.  C.)  45  F. 
252. 
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A  combination  patent  for  an  article  which, 
when  constructed  in  accordance  with  the  spec- 
ifications, has  proved  a  great  commercial  suc- 
cess, may  not  be  held  devoid  of  invention  be- 
cause the  inventor  may  not  have  known  all  of 
the  forces  which  he  had  brought  into  operation. 
—(1911)  Diamond  Rubber  Co.  of  Xew  York  v. 
Consolidated  Rubber  Tire  Co.,  31  S.  Ct.  444, 
220  U.  S.  428,  55  L».  Ed.  527,  affirming  decree 
Consolidated  Rubber  Tire  Co.  v.  Diamond  Rub- 
ber Co.  of  New  York  (1908)  162  F.  892,  89  C. 
C.  A.  582. 


^=»45.  Evidence  of  noveltT'*       .  ^ 

See  38  Cent.  Dig.  Pat.  19  61-68. 

A  patent  is  prima  fade  evidence  of  the 
novelty  of  the  thing  patented.— Cantrell  v.  Wal- 
lick,  117  U.  S.  689,  6  S.  Ct.  970,  29  L.  Ed. 
1017,  affirming  Wallicka  v.  Cantrell  (C.  0.)  12 
F.  790. 

Where  the  patent  merely  covers  an  aggrega- 
tion of  old  devices  without  securing  any  new 
or  useful  result  by  their  joint  action,  it  is 
proper  to  refuse  an  instruction  to  the  jury  that 
the  fact  that  the  machine  had  practically  super- 
seded all  others  was  strong  evidence  of  its 
novelty.— Adams  v.  Bellaire  Stamping  Co.,  141 
U.  S.  539,  12  S.  Ct.  66,  35  U  Ed.  849,  affirming 
judgment  (C.  0.)  28  F.  360. 

The  fact  that  goods  manufactured  under 
a  patent  void  for  want  of  novdty  went  into 
immediate  use,  while  those  made  under  antici- 
pating patents  were  slow  of  sale,  will  not  avail 
to  save  the  patent. — Duer  v.  Oorbin  Cabinet 
Lock  Co.,  149  U.  S.  216,  13  S.  Ct.  850,  37  L. 
Ed.  707,  affirming  decree  (C.  C.)  Corbin  Cabinet 
I^ock  Co.  Y.  Eagle  Lock  Co.,  37  F.  338. 


(O  UTILITY. 

^=s>49.  Bvidenee  of  utility. 

See  38  Cent  Dig.  Pat.  88  69-62. 

An  erroneous  decision  against  a  patentee  in 
a  suit  against  one  infringer  is  no  ground  for 
not  holding  other  infringers  to  account  to  the 
patentee  in  another  suit  for  all  profits,  gains; 
and  savings  which  defendants  have  made  from 
the  use  of  his  invention  during  the  whole  period 
of  this  infringement,  including  the  time  prior 
to  the  reversal  of  such  decision. — Tilghman  v. 
Proctor,  125  U.  S.  136,  8  S.  Ct.  '894,  31  L.  Ed. 
664. 

Patent  No.  228,186,  to  Maurice  Gandy,  was 
for  a  hard,  nonelastic  machinery  belt,  composed 
of  cotton  canvas  or  duck  having  its  warp  thread 
larger  than  its  weft,  both  warp  and  weft  being 
hard  spun.  7%ere  had  been  various  prior  un- 
successful attempts  to  make  belts  of  canvas,  and 
Gandy  himself  had  experimented  for  several 
years,  but  found  that  the  canvas  of  hardspun 
warp  and  weft  cracked  because  of  the  excessive 
expansion  of  the  outer  surface  in  going  round 
the  pulley.  He  finally  conceived  the  idea  of 
obviating  this  difficulty  by  diminishing  the 
thickness  of  the  belt,  while  retaining  the  same 
strength,  which  he  accomplished  by  making 
the  warp  larger  than  the  weft.  The  belt  thus 
made  soon  went  into  large  use,  both  in  this 
country  and  Europe.  Beld  sufficient  to  show 
that  the  last  step  involved  both  invention  and 
utility.— Gandy  v.  Main  Belting  Co.,  143  U.  S. 
587,  12  S.  Ct.  598,  36  L.  Ed.  272,  reversing 
decree  (C.  C.)  28  F.  570. 

The  utility  of  a  patented  device  may  be 
attested  by  the  litigation  over  it.--(1911)  Dia- 
mond Rubber  Co.  of  New  York  v.  Consolidated 
Rubber  Tire  Co.,  31  S.  Ct.  444,  220  U.  S.  428, 
55  L.  Ed.  527,  affirming  decree  (1908)  Consoli- 
dated Rubber  Tire  Co.  v.  Diamond  Rubber  Co. 
of  New  York,  162  F.  892,  89  C.  C.  A.  582. 


(D)  ANTICIPATION. 

^=»50.  Prior  kno'wledse  or  nam* 

See  S8  Cent  Dig.  Pat  H  96-74. 


—  Nature    mnd   extent   in   cen« 
oral. 

See  88  Cent  Dig.  Pat  iS  66-69.  72,  74. 

The  third  claim  of  letters  patent  No.  224,- 
991,  issued  March  2,  1880,  to  A.  W.  Brinker- 
hoflf,  covering  an  'incline"  in  cylindrical  tubu- 
lar specula,  having  slotted  sides  and  closed  ends, 
such  incline  being  for  the  purpose  of  preventing 
injury  by  impaction  against  pile  tumors,  en- 
larged glands,  etc.,  in  withdrawing  the  instru- 
ment, was  anticipated  by  prior  devices,  where- 
in the  incline,  though  not  so  pronounced  as  in 
the  patent,  seems  to  have  effectually  answered 
the  purpose.— Brinkerhoff  v.  Aloe,  146  U.  S. 
515,  13  S.  Ct.  221,  36  U  Bd.  1068,  affirming 
decree  (C.  C.)  37  F.  92. 

A  mere  suggestion  in  the  specifications  of 
a  patent  that  it  may.  be  desirable,  in  some 
cases,  to  make  certain  parts  of  the  machine  ad- 
justable, does  not  operate  to  anticipate  an  in- 
vention of  mechanism  for  producing  such  ad- 
justability.—Gordon  V.  Warder,  150  U.  S.  47, 
14  S.  Ct.  32,  37  L.  Ed.  992,  affirming  decree  (a 
C.)  38  F.  592. 

A  proper  test  of  the  validity  of  a  patent  is 
in  the  application  of  the  rule  that  what  would 
infringe,  if  later,  anticipates,  if  earlier.— Knapp 
V.  Morss,  150  U.  S.  5K21,  14  S.  Ct  81.  37  U 
Ed.  1059. 

^=»54..—  Unsnooessfnl    and    abandon* 
ed  devices. 

See  38  Cent  Dig.  Pat  fi  73. 

When  it  clearly  appears  that  a  prior  device 
was  in  all  essentials  the  device  of  the  natpnt 
and  in  fact  accomplished  practiced  work  and 
was  put  to  ordinary  use,  anticipation  is  made 
out  though  the  anticipatory  device  did  not  op- 
erate as  perfectly  as  that  of  the  patent  and 
was  not  long  kept  in  use. — ^Brush  v.  Condit. 
132  U.  S.  39,  10  S.  Ct  1,  33  L.  Ed.  251. 

The  invention  of  a  winged  shaft  to  be  used 
in  a  comsheller  to  prevent  clogging,  ai)d  made 
to  revolve  in  the  direction  of  the  entering  com, 
was  not  anticipated  by  the  previous  use  of  a 
winged  shaft,  revolving  in  the  contrary  direc- 
tion, to  prevent  clogging  by  driving  back  soma 
of  the  ears,  which  retarded  the  feed,  nor  by  a 
rotating  shaft,  with  wheels  thereon,  placed 
under  the  chute,  which  did'  not  prevent  clog- 
ging.—Keystone  Mfg.  Co.  V.  Adams,  151  U.  S. 
139,  14  S.  Ct  295,  38  L.  Ed.  103,  reversing  de- 
cree Adams  v.  Keystone  Mfg.  Go.  (C.  O.)  35  F. 
679,  and  (O.  C.)  41  F.  595. . 

^=»56.  — ->  IHiferent  nse  or  ynrpos^. 

See  38  Cent.  Dig.  Pat  I  89. 

A  process  patent  is  not  anticipated  bj 
mechanism  which  might,  with  slight  alterations, 
have  been  adapted  to  carry  out  that  process, 
unless  such  use  of  it  would  have  occurred  to  one 
whose  duty  it  was  to  make  practical  use  of  the 
mechanism  de8cr}t>ed.  Decree,  Cambria  Iron 
Co.  V.  Carnegie  Steel  Co.,  37  C.  C.  A.  593.  96  F. 
850,  reversed. — Carnegie  Steel  Co.  v.  Cambria 
Iron  Co.,  22  S.  Ot  608,  185  U.  S.  403,  46  U 
Ed.  968, 

^=»57.  Evidenee  of  prior  kno^rledce   ov 
nse. 

See  88  Cent  Dig.  Pat  fit  75-78. 


— ^  Admissibility  in  seneral. 

See  38  Cent  Dig.  Pat  8  76. 

Under  Rev.  St.  (  4923  [U.  S.  Comp.  St. 
1901,  p.  3396],  evidence  of  a  prior  use  in  a 
foreign  countx7  is  in.idmissible,  where  such 
prior  use  is  not  shown  in  a  patent  or  printed 
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publication.— Hurlbut  v.  Schillinger,  130  XJ.  S. 
456,  9  S.  Ct.  584,  32  L.  Ed.  1011. 


-*—  Weight  mnd  svlfieienoy. 

See  38  Cent.  Diff.  Pat.  f  78. 

A  patent  sued  ui>on  will  not  be  declared 
invalid  solely  npon  oral  evidence  of  the  exist- 
ence and  use  of  unpatented  anticipating  de- 
vices, unless  the  proof  is  clear,  satisfactory,  and 
beyond  a  reasonable  doabt. — Washburn  &  Moen 
Mfg.  Co.  V.  Beat  'Em  All  Barbed  Wire  Co.,  143 
V.  S.  275,  12  S.  Ot.  443,  36  Ii.  Bd.  164,  re- 
versing decree  (C.  0.)  33  F.  261. 

$»63.  PHor   patents. 

See  38  Cent  Dig.  Pat  H  79-81. 


^^-  SuiBeiei&^y  of  descrlptloii. 

See  88  Cent  Dig.  Pat  9  80. 

A  fair  test  of  whether  the  American  patent 
was  anticipated  by,  or  inoluded  in,  the  foreign 
patents,  is  to  consider  whether  the  use  of  the 
exact  process  described  in  the  foreign  patents 
would  have  been  enjoined  by  an  American  court 
as  an  infringement  of  the  American  patent. — 
Commercial  M&.  Co.  y.  Fairbank  Canning 
Co.,  135  U.  S.  176,  10  S.  Ct  718,  34  L.  Ed. 
S8,  affirming  (C.  C.)  27  F.  78. 

^s»66.  »~  Operation  and   eifeot. 

See  88  Cent   Dig.   Pat  M   79,  81;    (6  Cent   Dig. 
Man.  Corp.  |  1565. 

The  process  claim  of  the  Jones  patent,  No. 
401.414,  for  mixing  molten  pig  iron  so  as  to 
secure  greater  uniformity  in  chemical  composi- 
tion and  avoid  the  necessity  of  remelting  before 
further  treatment  in  converters,  the  dominant 
idea  of  which  is  the  permanent  retention  in  a 
large  covered  reservoir  of  so  large  a  quantity 
of  the  molten  metal  as  will  absorb  variations 
of  the  product  from  the  blast  furnaces  received 
into  it  and  discharged  from  it  into  the  convert- 
ters,  was  not  anticipated  by  prior  patents  or 
publications  which  contemplated  the  stQrage  or 
mixture  in  reservoirs  of  molten  metal  from  blast 
furnaces  for  use  in  casting  or  converters,  in 
none  of  which  was  the  retention  of  a  quantity 
of  the  molten  metal^  recognized  as  essential,  or 
by  the  practice  in  steel  works  of  mixing  re- 
melted  pig  iron  from  cupola  furnaces  in  receiv- 
ing or  reservoir  ladles  in  which  a  considerable 
residue  was  generally  maintained.^m^megie 
Steel  Co.  V.  Cambria  Iron  Co.,  22  S.  Ot  fJ98, 
185  U.  S.  403,  46  Ii.  Ed.  968,  reversing  decree 
Cambria  Iron  Co.  v.  Carnegie  Steel  Co.,  96  F. 
^ioO,  37  C.  C.  A.  593,  which  reversed  (C.  C.)  89 
F.  721. 


^—  SniBoienoy  of  desoviption* 

See  38  Cent  Dig.  Pat  ft  84. 

Unless  the  earlier  printed  and  published  de- 
scription exhibits  the  later  patented  invention 
in  such  a  full  and  intelligible  manner  as  to 
enable  persons  skilled  in  the  ^rt  to  which  the  in- 
vention is  related  to  comprehend  it  without 
assistance  from  the  patent^  or  to  make  it,  or  re- 
peat the  process  claimed,  it  is  insufficient  to  in- 
validate the  patent— The  Driven-Well  Cases, 
122  U.  &  40.  7  S.  Ct  1073,  30  L.  Ed.  1064, 
affirming  decree  (C.  C.)  Andrews  v.  Eames,  15 
F.  109. 

Anticipation  of  a  combination  of  cotton 
with  boracic  acid  and  glycerine  to  form  a  con- 
venient dressing  was  not  established  by  previous 
puUications,  snowing  that  the  specific  qualities 
of  glycerine  and  boracic  acid  were  well  known, 
and  that  those  articles  had  been  successfully 
used  for  like  pun>oses,  but  not  indicating  that 
any  one  had  accomplished  what  the  patent  de- 
scribed and  claimed. — Seabury  &  Johnson  v. 
Am  Bbde,  152  U.  S.  561,  14  S.  Ct.  683,  38  L. 
Ed.  553,  affirming  decree  Am  Ende  v.  Seabury 
(C.  C.)  36  P.  593,  and  (C.  C.)  43  F.  672. 


^=»72.  Identity   of  invention. 

See  88  Cent  Dig.  Pat  I8  86-91. 

In  letters  patent  No.  272.660,  granted  to 
Alfred  A.  Cowles,  February  20,  1883,  for  an 
improvement  in  insulated  electric  conductors, 
the  alleged  invention  was  a  fireproof  insulator. 
The  Tvnre,  having  been  covered  with  a  layer  of 
fibrous  material,  was  passed  through  a  vessel 
of  metallic  paint,  and  a  second  layer  of  fibrous 
material  was  added  while  the  paint  was  fresh, 
thus  forcing  the  saturation  of  both  layers.  The 
noncombustibility  is  the  result  of  filling  the 
pores  and  interstices  of  the  fibrous  layers  wfEh 
the  metallic  paint.  In  previous  English  patents, 
pamt  had  been  applied  to  insulators  in  connec- 
tion with  inflammable  materials,  but  solely  for 
the  purpose  of  protecting  the  insulators.  It 
was  not  shown  that  previous  to  the  Cowles  in- 
vention paint  had  been  knowingly  used,  except 
experimentally,  to  make  a  noncombustible  in- 
sulator. Held,  that  the  defenses  failed,  so  far 
as  based  upon  the  previous  English  patents,  and 
the  known  use  of  paint  as  a  fireproof  covering 
for  electric  wires.— Ansonia  Brass  &  Copper  Co. 
V.  Electrical  Supply  Co^  144  U.  S.  11,  12  S. 
Ct  601,  36  L.  Ed.  327,  affirming  decree  (C. 
C.)  32  F.  81,  and  (O.  C.)  35  F.  68. 

Letters  patent  No.  116,266  were  granted 
June  27,  1871,  to  Alanson  Cary  for  an  improve- 
ment in  furniture  springs.  The  improvement 
related  to  spiral  springs  usually  made  in  a 
conical  form  of  steel  wire,  and  used  in  up- 
holstering sofas,  chairs,  etc.  Such  springs  were 
made  of  hard-drawn  wire,  coiled  and  forced  to 
a  proper  shape;  but  in  coiling  the  metal  was 
unavoidably  weakened,  the  outer  portion  being 
stretched,  and  the  inner  iKxrtion  crushed.  T^e 
invention  consisted  in  subjecting  the  spring  to 
"spring-temper  heat,"  which  is  about  600°  F., 
by  means  of  which  a  complete  homogeneity  in 
the  metal  was  produced,  thereby  increasing  its 
durability  and  power  of  resistance.  The  san)e 
process,  however,  had  been  long  b^ore  used  in 
the  manufacture  of  "wire  bells'*  for  clocks, 
and  in  the  manufacture  of  hair  balance  springs 
for  marine  clocks;  the  object  being  in  the  one 
case  to  give  tone  to  the  bell,  and  in  the  other 
to  increase  the  elasticity  ahd  durability  of  the 
spring.  Held,  that  this  use  constituted  an  antic- 
ipation, notwithstanding  that  the  purpose  of 
the  process  was  different  from  the  purposes  of 
the  prior  use,  and  that  experts  in  the  tempering 
of  steel  were  surprised  by  the  results  produced 
by  the  patented  process.— Lovell  Mfg.  Co.  v. 
Cary,  147  U.  S.  623,  13  S.  Ct.  472,  37  L.  Ed. 
307,  reversing  Cary  r.  Lovell  Mfg.  Co.  (C.  C.) 
31  F.  344. 

A  patent  for  hair  crimpers  made  by  passing 
a  strip  of  soft  metal  through  a  liquid  cement, 
and  covering  it.  while  wet,  with  a  braid  of  fib- 
rous material,  which  thereby  becomes  cemented 
to  it  so  that  the  strip  may  be  cut  in  any  lengths 
without  fraying,  is  anticipated  by  crimpers 
made  in  the  same  manner,  except  that  the  metal 
strip  receives  a  cotton  covering  before  it  is 
passed  through  the  cement,  both  coverings  being 
cemented  to  the  strip  for  the  same  purpose. — 
Giles  V.  Heysinger,  150  U.  S.  627,  14  S,  Ct 
211,  37  L.  Ed,  1204. 

A  device  to  prevent  the  chute  of  com-shell- 
ers  from  clogging  which  consists  of  a  shaft 
above  the  throat  with  wings,  wheels,  or  projec- 
tions revolving  in  the  direction  of  the  entering 
corn  was  not  anticipated  by  the  previous  use  oi 
a  winged  shaft,  revolving  in  the  contrary  direcr 
tion.  to  prevent  clogging,  by  driving  back  some 
of  tne  ears,  which  retarded  the  feed,  nor  by  a 
rotating  shaft,  with  whaels  thereon,  placed  un- 
der the  chute  which  did  not  prevent  clogging. — 
Keystone  Mfg.  Co.  v.  Adams,  151  U.  S.  139, 
14  S.  Ct  295,  38  L.  Ed.  103,  reversing  decree 
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Adams  t.  Keystone  Mtg.  Oo.  (0.  0.)  85  F.  579, 
and  41  F.  595. 

(E)  PRIOR  PUBLIC  USB  OR  SALE. 

^=»75.  Wbat  ooiuitltiiteB  publio  use. 

See  38  Cent.  Dig.  Pat  if  92-97. 

Where  an  inventor  allows  the  unrestricted 
use  of  his  invention  by  another,  without  injnnc- 
tion  of  secrecy  or  otlier  condition,  for  more 
than  two  years  prior  to  his  application  for  a  pat- 
ent, although  such  use  mav  be  secret,  it  will 
constitute  a  public  use,  under  Rev.  St.  {  4886 
(16  Stat  201,  I  24  TU.  S.  Oomp.  St.  1901,  p. 
3382]),  and  render  the  patent  subsequently  is- 
sued void.— Manning  v.  Cape  Ann  Isinglass  & 
Glue  Ck>.,  106  U.  8.  462,  2  S.  Ct  860,  27  L. 
Ed«  793. 

Under  section  7  of  the  act  of  March  3, 
1839,  more  than  two  years'  public  use  or  sale 
prior  to  the  date  of  application  invalidated  the 
patent,  whether  sudi  use  and  sale  was  with  or 
without  the  consent  or  allowance  of  the  paten- 
tee.—The  Driven-WeU  Cases,  123  U.  S.  267, 
8  S.  Ct.  101,  31  L.  Ed.  160. 

Plaintiff's  testimony  showed  that  for  more 
than  four  years  previous  to  the  date  of  the  pat- 
ent he  had  been  using  the  invention  for  profit, 
and  had  manufactured  and  sold  several  thousand 
gross  of  the  articles,  which  the  machine  was 
made  to  produce;  that  the  machine  was  defec- 
tive, but  that  improvements  were  not  made  un- 
til after  it  had  been  in  use  for  more  than  two 
years,  and  that  the  defects  were  then  only  par- 
tially remedied.  During  the  years  previous  to 
patent  it  was  the  only  machine  producing  these 
articles,  and  plaintifc  alone  supplied  the  mar- 
ket The  evidence  in  regard  to  the  purpose  on 
the  part  of  the  plaintiff  to  patent  his  invention, 
and  that  his  experiments  and.  use  of  the  machine, 
prior  to  his  application  for  a  pateht  were  to 
perfect^  its  mechanism,  and  improve  its  opeTtL- 
tion  to  that  end,  was  vague  and  indefinite. 
Held,  that  the  use  of  the  invention  was  a  pub- 
lic use,  within  the  meaning  of  Rev.  St  §  4886 
[U.  S.  Oomp.  St  1901,  p.  ©82],  which  provides 
that  "any  person  who  has  invented  or  discover- 
ed any  new  and  useful  «  *  *  *  machine, 
*  *  *  not  in  public  use  or  on  sale  for  more 
than  two  years  prior  to  his  application,  •  •  * 
may  •  •  •  obtain  a  patent  therefor,"  and 
that  the  patent  was  therefore  void.— Smith  & 
Griggs  Mh'  Co.  v.  Sprague,  Adm'z,  123  U.  S. 
249,  8  8.  Ct  122.  31  U  Ed.  141,  reversing 
Sprague  v.  Smith  &  Griggs  Mfg.  Co.  (C.  C.) 
12  F.  721. 

Under  Act  March  3, 1839, 1  7.  providing  that 
every  person  who  has  or  shall  have  purchased 
or  constructed  a  newly  invented  machine  be- 
fore the  application  of  the  inventor  for  a  pat- 
ent shall  be  held  to  possess  the  right  to  use 
and  vend  it  to  others,  and  that  no  i>atent  shall 
be  held  invalid  by  reason  of  such  prior  use,  ex- 
cept on  proof  of  abandonment  of  such  invention 
to  the  public,  or  that  such  prior  use  has  been 
for  more  than  two  years  before  application  for 
a  patent  it  is  not  necessary  to  invalidate  the 
patent  that  the  prior  use  shall  have  been  with 
the   knowledge,   consent    or   allowance  of  the 

Satentee.— Andrews  v.  Hovey,  124  U.  S.  694, 
S.  Ct  676,  31  L.  Ed.  557. 

The  fact  that  an  inventor  of  an  improve- 
ment in  dentistry  taught  it  to  a  large  number 
of  dentists  throughout  the  country  for  several 
years  before  applying  for  a  patent,  and  received 
pay  for  such  mstruction,  precludes  him  from 
contending  that  the  invention  was  then  in  a 
tentative  or  experimental  stage.— International 
Tooth-Crown  Co.  v.  Gaylord,  140  U.  S.  55,  11 
S.  Ct  716,  35  L.  Ed.  347. 

^=3>76.  Wbat  oonstitntes  public  sale. 

See  88  Cent  Dig.  Pat  9i  92.  96. 

Under  section  7  of  the  act  of  March  3,  1839, 
more  than  two  years'  public  use  or  sale  prior 


to  the  date  of  application  invalidated  the  pat- 
ent, whether  sucn  use  and  sale  was  with  or 
without  the  consent  or  allowance  of  the  patentee. 
—The  Driven- Well  Cases,  123  U.  S.  267,  8  S. 
Ct  101,  31  L.  Ed.  160. 

^=»79.  Use  or  sale  In  f orelffa  eovafry* 

See  88  Gent  Dig.  Pat  fi  lOL 

The  two  years*  prior  public  use  and  sale 
which,  under  Rev.  St  (  4886  [U.  S.  Comp.  St 
1901,  p.  3382],  precludes  the  issuance  of  a  pat- 
ent, is  a  public  use  and  sale  within  the  United 
States,  and  such  use  and  sale  in  a  foreign  conn- 
try  do  not  affect  the  inventor's  right— Gandy  t. 
Main  Belting  Co..  143  U.  S.  587.  12  S.  Ct  598. 
36  L.  Ed.  272,  reversed  decree  (C.  C)  28  F.  570. 
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(F)  ABANDONMENT. 

^=»82.  Wluit    oonstitntes    nb 
in  ceneraL 

See  38  Cent.  Dig.  Pat  19  106-187. 

The  patentee  may  claim  the  whole  or  only 
a  part  of  his  invention,  and  if  he  only  describes 
and  claims  a  part  he  is  presumed  to  have  aban- 
doned the. residue  to  the  public.  The  daim  is  the 
measure  of  his  right  to  reliet  and,  while  the 
specification  may  be  referred  to  to  limit  the 
claim,  it  can  never  be  made  available  to  ex- 
pand it— McClain  v.  Ortmayer,  141  U.  S.  419, 
12  S.  Ct  76,  35  L.  Ed.  800,  affirming  decree 
(C.  C.)  33  F.  284. 


^^^3.  Delny  in  —  ^^*^g  or  proaeontins 
•pplioation  for  patent. 

See  88  Cent  Dig.  Pat  If  106,  109. 

Where  an  application  for  a  patent  has  been 
rejected,  and  afterwards  withdrawn,  and  the 
inventor,  without  substantial  reason  or  excuse, 
makes  no  effort  to  renew  it  for  eight  years,  dur- 
ing which  time  the  subject-matter  of  the  inven- 
tion has  been  incorporated  into  many  subse- 
quent inventions,  he  must  be  deemed  to  have 
abandoned  the  invention.— United  States  Rifle 
&  Cartridge  Co.  v.  Whitney  Arms  Co.,  118  U. 
S.  22,  6  S.  Ct  950,  30  L.  Ed.  53. 

In  June,  1861.  Green  put  down  a  driven  well 
at  his  house,  ana  in  October  of  that  year  he 
publicly  drove  a  well,  in  the  manner  described 
m  his  original  patent  for  a  "driven  well,"  No. 
73,425,  at  some  fair  grounds,  for  the  use  of 
soldiers  there  in  camp.  Havinr  demonstrated 
its  success,  he  gave  orders  for  the  construction 
of  proper  apparatus  for  the  driving  of  such 
wellJB,  and  made  arrangements  for  its  transporta- 
tion with  his  regiment  as  it  was  moved  to  the 
seat  of  war.  About  that  time,  and  down  to 
1866,  he  was  harassed  by  a  criminal  prosecution 
and  by  civil  suits.  Held,  that  these  acts  did 
not  constitute  an  abandonment,  there  being  no 
intention  to  that  effect  shown;  and,  under  the 
acts  of  congress  of  1836  and  1839,  then  in  force, 
there  being  no  evidence  of  any  sale  of  the  in- 
vention by  Green  before  his  application,  and 
none  from  which  to  conclude  that  there  was  any 
use  of  the  invention  by  others  for  more  than 
two  years  prior  thereto,  an  abandonment  would 
not  be  presumed.— Beedle  v.  Bennett  122  U.  8. 
71,  7  S.  Ct  1000,  30  U  Ed.  1074. 

In  support  of  the  claim  of  Daniel  Draw- 
baugh  that  he  "was  the  original  and  first  hiven- 
tor  and  discoverer  of  the  art  of  communicatil&g 
articulate  speech  between  distant  places  by 
voltaic  and  magneto  electricity,''  it  was  in  evi- 
dence that  he  had  never  told  any  one  how  ear- 
lier instruments  with  which  he  experimented 
were  made,  or  what  his  process  was,  until  he 
was  called  as  a  witness  in  December,  1881,  in 
the  case  of  American  Bell  TeL  Co.  v.  People's 
Tel.  Co.  (C.  C.)  22  Fed.  309.  22  Blatchf.  531. 
This  was  nearly  20  years  after  he  had  begun 
his  experiments,  nearly  7  after  he  had  made  and 
used  perfectly  adjusted  and  finished  magneto 
instruments,*'  and  more  than  5  after  he  had 
constructed  microphones,  and  kept  them  in  hit 
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shop.  It  was  also  nearly  6  years  after  the  date 
of  BelFs  patent,  more  than  5  after  the  Bnccess 
of  BelFs  discovery  had  been  proclaimed,  and  2 
after  Bell  had  brought  his  first  suit  for  in- 
fringement. In  the  meantime  Drawbaugh  had 
bad  abundant  means  and  opportunities  to  make 
his  claim  known,  and  his  instruments  were  fair- 
ly tested  in  March,  1882,  and  failed  to  produce 
satisfactory  results,  and,  when  offered  in  evi- 
dence, were  mere  "remains."  Seld  an  abandon- 
ment.— ^Dolbear  v.  American  Bell  TeL  Co.,  8 
S.  Ot.  778,  126  U.  S.  1,  31  L.  Ed.  863. 

The  invention  described  in  letters  patent 
No.  262,126,  granted  August  1,  1882,  to  Henry 
Root,  for  an  improvement  in  the  construction 
of  cable  railways,  was  devised  by  him  in  the 
expectation  of  being  employed  as  engineer  to 
constrnct  a  cable  road.  The  road  was  in  fact 
constructed  by  him  in  that  capacity,  and  since 
April  9,  1878,  haa  been  in  successful  operation 
for  profit,  and  was  under  his  superintendence 
for  several  years,  but  he  made  no  application 
for  a  patent  for  more  than  three  years.  He  tes- 
tified that  he  had  some  doubt  about  the  durabil- 
ity and  success  of  the  invention;  that  in  the 
spring  of  1879  he  discovered  a  slight  defect  in 
tne  structure,  which  he  thought  might  lead  to 
trouble,  and  that  he  was  not  certain  of  success 
until  1881;  but  in  the  meantime  he  made  no  fur- 
ther examination  of  the  defects,  and  did  not 
express  his  doubts  or  discoveries  to  his  em- 
ployers or  others.  Held,  that  sufficient  time 
elapsed  to  test  the  structure  and  apply  for  a 
patent  within  the  two  years;  that  the  use  was 
not  an  experimental  one^  and  that  he  had, 
therefore,  abandoned  the  invention  to  the  pub- 
Uc— Root  V.  Third  Ave.  B.  Co.,  146  U.  S.  210, 
13  S.  Gt.  100,  36  li.  Ed.  946,  affirming  decree  (C. 
C.)  37  F.  673. 

m.  PXOISONS   EHTITIiED  TO  PAT- 

EMTS. 

^=»93«   Employers  mad  workmen. 

See  38  Gent  Dig.  Pat  9  IK. 

An  employ^  under  a  contract  to  devise  and 
make  improvements  in  and  get  up  and  perfect 
plows  for  his  employer,  a  manufacturer  of  plows, 
engaged  in  that  work,  and  at  his  employer's  ex- 
pense, and  with  his  material,  and  the  aid  of 
his  workmen,  devised  a  plow  which  his  employer 
thereupon  manufactured.  Subsequently  the  em* 
ployment  ceased,  and  the  employ^  took*  out  a 
patent  for  his  mvention.  Held^  that  the  em- 
ploy6  was  not  a  trustee  of  the  title  of  the  pat- 
ent for  his  employer,  who  had,  at  most,  a  mere 
license  to  manufacture.— Hapgood  v.  Hewitt,  119 
U.  S.  226,  7  S.  Ct.  193,  30  L.  Ed.  369. 

A  manufacturing  corporation  which  has  em- 
ployed a  skilled  workman,  for  a  stated  compen- 
sation, to  devote  his  time  and  services  to  devis- 
ing and  making  improvements  in  articles  there 
manufactured,  is  not  entitled  to  a  conveyance 
of  patents  for  inventions  made  by  him  while  so 
employed,  in  the  absence  of  express^  agreement 
to  that  effect.— Dalzell  v.  Dueber  Watch  Case 
Mfg.  Co.,  149  U.  S.  315,  13  S.  Ct.  886,  37  L. 
Ed.  749,  reversing  decree  (C.  C.)  Dueber  Watch 
Case  Mfg.  Co.  v.  Dalzell,  38  F.  597. 

In  a  suit  for  infringement  of  a  patent,  de- 
fendant filed  a  plea  alleging  that  the  patentee 
had  been  in  its  employ;  that  his  wages  were  in- 
creased in  consideration  of  his  agreement  to 
dedicate  his  skill  and  inventive  talent  and  genius 
towards  perfecting  machines  and  devices  used 
in  defenoanf  s  business,  and  to  obtain  patents 
at  defendant's  expense,  and  assign  them  to  de- 
fendant. The  only  evidence  to  support  this 
plea  was  that  plaintiff  asked  for  an  increase  of 
■alary,  saying  that  he  was  about  to  make  im- 
provement which  would  amply  justify  the  same ; 
*hat  such  increase  was  thereupon  made ;  that 
thereafter  plaintiff  represented  that  he  had  made 
yaluable  improvements,  for  which  patents  should 


be  obtained;  that  he  offered  to  procure  such 
patents,  and  assign  them  to  defendant  free  of 
charge,  if  defendant  would  pay  the  expense  of 
obtaining  the  same;  and  that  patents  were  so 
obtained  at  defendant's  expense,  but  that  plain- 
tiff refused  to  assign  them.  Held,  that  this  evi- 
dence was  insufficient  to  support  the  contract 
alleged  in  the  plea,  and  that  the  plea  should 
therefore  have  been  overruled.— Id. 

^=904.  Pnblio  oi&oers  amd  omploy^sw 

See  38  Cent  Dig.  Pat  f  126. 

The  mere  fact  that  a  person  Is  in  the  employ 
of  the  government  does  not  preclude  him  from 
making  improvements  in  the  machines  with 
which  he  is  connected,  and  obtaining  patents 
therefor  as  his  individual  property.— Qill  v. 
United  States,  160  U.  S.  426, 16  S.  Ot  822,  40 
Ii.  Ed.  480. 

nr.  APPUOATIOHS    AHD    PROCEED- 
INGS THEREOH. 

E^ality  of  decision  of  court  of  appeals  of  Dis- 
trict of  Columbia  on  appeal  from  commission- 
er of  patents,  see  Appeal  and  Error,  ^s>84. 

Jurisdiction  and  proceedings  in  courts  of  Dis- 
trict of  Columbia,  see  Courts,  ^=»446. 

Ldmitation  of  action  for  application,  see  Limita- 
tion of  Actions,  ^=»130. 

Mandamus  to  compiel  issuance  of  letters  patent, 
see  Mandamus,  ^=»86. 

Review  by  Supreme  Court  of  decisions  of  Courts 
of  District  of  Columbia,  see  Courts,  «s»388. 

^=»98.  Requisites  of  appUoatlon  in  sen- 
eral. 

See  88  Cent  Dig.  Pat  I  188. 

So  far  as  rule  41  of  the  Patent  Office  rules 
of  practice  prevents  an  inventor  from  uniting 
in  one  application  process  and  apparatus  claims 
which  are  essentially  the  same  mvention,  it  is 
invalid  as  an  abuse  of  the  discretion  vested  in 
the  Patent  Office  to  permit  or  deny  a  joinder 
of  inventions.— United  States  ex  rel.  Stienmetz 
V.  Allen.  24  S.  Ct  416,  192  U.  S.  543,  48  L. 
Ed.  555. 

^=»99.  Description  of  inTention  in  speei. 
iloat^on. 

See  88  Cent.  Dig.  Pat  fit  188-135.  187-139. 

The  direction  given  in  letters  patent  No.  58,- 
294,  to  G.  W.  Richardson  for  an  improvement 
in  steam  safety  valves,  that  the  flange  or  lip  is 
to  be  separted  from  the  valve  seat  by  about 
one  sixty-fourth  of  an  inch  for  an  ordinary 
spring,  with  less  spac^  for  a  strong  spring,  and 
more  space  ^or  a  weak  spring,  to  regulate  the 
escape  of  steam,  as  required,  is  a  sufficient  de- 
scription, as  matter  of  law,  and  is  not  shown  to 
be  insufficient,  as  a  matter  of  fact.— Consolidat- 
ed Safety  Valve  Co.  v.  Crosby  Steam  Gauge  & 
Valve  Co.,  113  U.  S.  167,  5  S.  Ct.  513,  28  L. 
Ed.  939. 

A  specification  for  a  new  process  in  the 
treatment  of  oleaginous  seeds,  which  stated  that 
it  consisted  in  passing  the  seeds  under  powerful 
roUers  and  then  moistening  the  crushed  seeds 
in  a  well-known  steam-mixing  machine,  without 
passing  them  under  the  muller  stones,  as  former- 
ly, when  construed  with  the  knowledge  of  the 
art  at  the  time  of  its  date,  sufficiently  describes 
the  process.— Lawther  v.  Hamilton,  124  U.  S. 
1,  8  S.  Ct.  342,  31  L.  Ed.  325,  reversing  decree 
(O.  C.)  21  F.  811. 

Under  Rev.  St  |  4888  [XJ.  S.  Comp.  St. 
1901,  p.  3383],  a  patent  involving  a  chemical 
process  cannot  be  sustained  when  the  specifica- 
tion is  not  full  and  clear  enough  to  give  one 
skilled  in  chemistry  such  an  idea  of  the  particu- 
lar kinds  and  character  of  the  chemicals,  or  com- 
binations of  chemicals,  with  the  relative  propor- 
tions of  each,  as  will  enable  him  to  use  the  in- 


Tliis  Digest  is  dbinpiledf'on  tlie  Key-Number  System.    For  explanation*  see  pace  ill. 


PATENTS,  IV 


[Sap.CLDIg.— Ptce  1E68] 


veDtioD  without  resordiiK  to  experiments  of  bis 
■own  to  discover  those  tngredients.— Bene  v.  Jean- 
tet,  120  U.  S.  683,  9  8.  Ct.  428,  32  L.  Ed.  803. 
In  a  patent  for  borated  cotton,  the  deserip- 
tion  of  the  process  began  thus:  "I  first  prepare 
a. solution  of  boracic  acid  in  the  usual  uianner. 
and  add  thereto  a  small  proportion  of  glycerine." 
Held^  that  this  was  sufficiently  definite,  as  tbe 
solution  of  boracic  acid  was  well  known  to  per- 
sons skilled  in  the  art,  and  they  would  bare 
no  difficulty  in  determining  tbe  amount  of  gly- 
cerine to  be  added. — Seabury  &  JohuHon  v.  Am 
Ende,  152  U.  S.  561,  14  8.  Ct.  683,  38  L.  Ed. 
553,  affirming  decree  Am  Eode  v.  Seabury  (C. 
C.)  Se  F.  593,  and  (C.  C.)  43  F.  672. 

The  failure  to  describe  a  complete  mechan- 
ism Id  the  specifications  of  a  patent  for  a  pro- 
cess is  not  material  if  enough  is  disclosed  to 
Indicate  to  those  skilled  in  such  matters  the 
mechanism  whereby  the  metbod  of  the  patent 

Co. 


366,  53  L.  EM. 


;    General  Fireproofing  Co. 


F.  984,  77  C.  C.  A.  230,  and  Expanded  Metal 
■Co.  V.  General  Fireproofing  Co.  (1908)  164  F. 
8411,  90  C.  C.  A.  611, 

.    ,  .  modtlm,  or 

phntoKntpba. 

See  IS  Cent.  Die  Pat.  t|  Ue.  IM. 
Under  Act  Cong.  Jnly  8,  1870,  |  26,  pro- 
viding that  an  applicant  for  a  patent  must  file 
a  written  description  o£  his  invention,  etc., 
the  specification  of  letters  patent  for  a  design 
for  a  carpet,  which  is  accompanied  by  a  plioto- 
graph  of  the  design,  and  whieb  states  that  the 
nature  of  the  design  is  fully  represented  by  tbe 
photogrHph,  sets  forth  a_Bufficient  "■ * 


description  of   bis  invention,   and   "particularly 
point  out  and  distinctly  claim  the  part,  impri'."- 
tnent,    or   combination    which   he   cl:iii:i-  '    ''•■■ 
The  apeciflcatiou  of  letters  patent  f       ,    ■ 
for  a  carpet  was  accompanied  l>y  a         i   . 
of  the  design,  and  stated  that  the  nt .     . 
■design  waa  fully  represented  by  the  iil 
and   claimed    "the   configuration    of   l,.-     ..ii.i. 
hereunto  annexed  when   applied   to  oiim"1-!i^   ' 
Held  to  be  a  sufficient  claim. — Dobsou  i.  L><ji- 
nan,  118  U.  S.  10,  6  S.  CL  846,  30  L.  Ed.  63. 
«=3l02.   SlcnKtnre,  «tteat*tlon,  Mkd  oMtli. 
8w  3S  Cant.  Dlf.  Fat.  |  141. 

A  patent  issued  after  the  inventor's  death, 
OD  an  application  made  by  him,  is  not  invalidat- 
■ed  by  the  fact  that  tbe  specifications  originally 
filed  with  the  application  were  amended,  after 
the  inventor's  death,  without  any  new  oath,  sucb 
amendment  being  within  the  scope  of  the  origi- 
nal oath  and  description,  and  by  way  of  limita- 
tion of  the  claims. — Oc  la  Vergne  Refrigerating 
Mach.  Co.  V.  Featherstone,  147  U.  S.  20y.  13 
S.  Ct.  283,  37  L.  Ed.  138,  reveiaing  opinion 
{C  C.)  49  P.  916. 


.J   divide   the  invention,   and   give   ..    ..  _ 

opposite  party  a  patent  for  a  device  wliich  is 
clearly  an  equivalent,  and  which  is  in  fact  sug- 
gested aa  an  alternative,  in  the  patent  iasoed  to 
the  inventor  himself. -Du  Bois  v.  liirk,  15S  U. 
S.  58.  15  S.  Ct.  TL-O,  39  L,  Ed.  8tl5,  affirming 
decree  Kirk  v.  Du  Bois  (C,  G)  33  F.  202,  and 
<C.  C.)  46  F.  486, 


«s>107.  WitlidrMval  or  abudonmeBt  of 

applloMtlOD. 
See  ta  Cant.  Dig.  Pat.  I  IGO. 

An  inventor  is  not  estopped  from  insisting 
upon  his  application  for  a  patent  in  which 
were  united  process  and  apparatus  claims  for 
eseentially  the  same  invention  by  requiring  liia 
process  claims  to  be  placed  in  interference  with 
those  of  an  existing  patent  after  receiving  a 
letter  from  the  primary  examiner  permitting 
the  retention  of  the  process  and  apparatus 
claims  pending  the  determination  of  the  inter- 
ference, but  atating  that  the  acceptance  of  an 
interference  on  one  of  tbe  process  claims  would 
be  held  by  the  office  to  be  an  election  of  the 
prosecution  of  such  claims,  and  further  pros&- 
cutioD  of  the  apparatus  claims  would  not  be 
permitted.— United  States  ex  rel.  Stienmetz  v. 
Allen,  24  S.  Ct.  416,  182  U.  S.  S43,  48  U  Eld. 
555. 

4^100.   Amendment   of   applloatiom. 
See  S8  Cent.  Dig,  Pati  9  161. 

A  solicitor  of  patents  has  no  authority  after 
the  death  of  the  inventor  to  so  amend  the  ap- 
plieatioD  as  to  cover  a  ilifTerent  Invention  from 
thaf  descritied  in  the  original  application  which 
is  sworn  to  by  the  inventor ;  and  a  patent 
granted  on  an  application  so  amended  ia_void. 


;.  affirming  (C.  C.)  2  F.  774. 
Amendments  of  the  claim  of  a  patent  to 
correct  defucta  in  the  original  applicatioD, 
which  have  been  discovered  in  the  course  of 
litigation,  will  not  invalidate  tie  patent,  if 
this  ia  not  essentially  broadened  thereby  to 
cover  intervening  devices.  Decree  Beach  t. 
HobbB,  34  C.  C.  A.  248,  63  U.  S.  App.  626,  92 
P.  146,  affirmed.— Hobbs  v.  Beach,  21  S.  Ct. 
409,  180  U.  S.  38.3,  45  I*  Ed.  586. 

The  amended  specification  of  the  Dolao  pat- 
ent. No.  589,342.  for  a  duplex  acetylene  gas  ■ 
burner  or  tip  o(  tbe  Bunsen  type,  having  a  se- 
ries of  inclined  air  passages  in  the  sides,  which, 
for  tbe  first  time.  If  at  all,  indicates  as  the  es- 
sence of  the  invention  so  short  a  chamber  or 
cylinder  as  to  prevent  the  mixing  of  the  air 
taken  Into  It,  and  to  emit  the  current  of  gaa 
surrounded  by  tbe  greater  part  of  such  air  as 
an  envelope  or  film,  is  void  under  Rev.  St.  U.  S. 
{  48^  (U.  S.  Comp.  St  1901,  p.  3384),  because 
introduciog  entirely  new  matter  not  awom  to, 
where  the  original  ajiplication  made  no  claim 
for  a  proceHB,  and  disclosed  no  invention  of  a 
device.  Decrees.  American  Lava  Co.  v.  Steward 
(1807)  155  F.  731,  84  C.  C.  A.  157.  and  Amer- 
ican Lava  Co.  v.  Kirscbberger,  155  F.  740,  &1 
C.  C.  A.  166,  affirmed.—Sleward  v.  American 
Lava  Co.,  30  8.  Ct  48,  215  U.  S.  161,  54  I*.  Ed. 
139. 

^slll,   Appaals  la  Patent  Offleo. 
Bee  3S  Cant  DIs.  Pat.  1 154. 

An  appeal  from  a  decision  of  the  pri- 
mary examiner  upon  a  motion  to  dissolve  an 
Interference,  holding  that  the  party  had  the 
right  to  make  the  interfering  claims,  mav  be 
prohibited  by  the  rnlea  of  the  Patent  ()ffioe 
thout  Infrmging  the  right   of  appeal   i" 


tion. 

question  for  determination  in  Interference  cases. 
.Judgment,  Allen  v.  United  States  (1805)  28 
App.  D.  C.  8.  affirmed.— United  Matea  v.  Allen, 
27  S.  Ct.  141,  203  U.  8.  476.  51  L.  Ed.  281. 
^ollZ.  CanelnaiTsneaa  and  effeot  of  do~ 
oirioua  of  Patent  Offioe. 

Bee  iS  Cent.  Dig,  P&t  ti  lfil-l». 
While  the  decision   of  the  commissioner   on 
questioDS  of  fact  necessary  to  be  decided  before 
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issuisg  a  patent  is  conclarive  in  an  infringe- 
ment suit,  except  as  the  statute  gives  specific 
defenses  in  tiiat  regard,  yet  the  statutory  de- 
fenses are  not  the  only  defenses  which  may  be 
made  against  a  patent ;  and  where  it  is  evident 
that  the  commissioner,  under  a  misconception 
of  the  law,  has  exceeded  his  authority  in 
granting  or  reissuing  a  patent,  there  is  noth- 
ing to  prevent  one  sued  lor  infringement  from 
availing  himself  of  the  illegality.— Mahn  v. 
Harwood,  X12  U.  S.  354,  5  S.  XJt.  174,  6  S.  Ct. 
451.  28  L.  Ed.  665. 

A  patentee  cannot  insist  npon  a  construc- 
tion of  his  patent  which  will  include  what  the 
Patent  Office  has  expressly  required  him  to 
abandon   and   disavow    as   a  condition   of   the 

rnt— Sutter  v.  Robinson,  7  S.  Ot  376,  119 
S.  530,  30  L.  Ed.  492,  reversing  decree  (C. 
C.)  Robinson  v.  Sutter,  8  F.  828. 

In  a  suit  under  Rev.  St.  S  4915  [IT.  S. 
Comp.  St.  1901,  p.  3392],  to  procure  an  adjudi- 
cation that  complainant  is  entitled  to  a  patent, 
a  previous  decision  by  the  commissioner  of  pat- 
ents in  interference  proceedings  upon  the  ques- 
tion of  fact  as  to  priority  of  invention  must  be 
accept^  as  controlling,  unless  the  contrary  is 
established  by  testimony  which,  in  character 
and  amount,  carries  thorough  conviction. — Mor- 
gan V.  Daniels,  153  U.  S.  120,  14  S.  Ct.  772, 
38  L.  Ed.  657,  reversing  Judgment  (0.  0.)  Dan- 
iels y.  Morgan,  42  F.  451. 

The  issuance  of  patents  on  two^applications 
which  were  pending  at  the  same  time,  and  re- 
late to  the  same  subject-matter,  is,  in  effect, 
an  adjudication  by  the  patent  office  that  there 
is  Ji  substantial  difference  between  the  inven- 
tions, and  raises  a  presumption  that  the  device 
of  the  later  patent  is  not  an  infringement  of 
the  earlier  one. — Boyd  v.  Janesville  Hay-Tool 
Co.,  168  U.  S.  260,  15  S.  Ct.  837,  39  L.  Ed. 
973. 

There  is  a  presumption,  from  the  grant  of 
separate  letters  patent  for  two  improvements 
on  a  prior  art,  that  there  is  a  substantial  dif- 
ference between  the  inventions.  Decree  ICitsel- 
man  v.  Kokomo  Fence  Mach.  Co.,  108  F.  632, 
47  C.  O.  A.  538,  reversed.— Kokomo  Fence 
Mach.  Co.  V.  Kitselman,  23  S.  Ct.  521,  189  U. 
S.  8,  47  li.  Ed.  689. 

^=>113.  Ajppeals  from  deeisi<nui  of  Oom^ 
nusaionor  of  Patemts. 
See  38  Cent  Dig.  Pat.  ft9  156-161. 

The  judgment  and  discretion  vested  by  the 
original  patent  law  of  1790  in  a  majority  of  the 
three  executive  officers,— the  secretary  of  state, 
the  secretary  of  war,  and  the  attorney  general, 
—who  were  authorized  to  cause  letters  patent  to 
issue,  ^t  they  shall  deem  the  invention  or  dis- 
covery sufficiently  useful  and  important,"  was 
transferred  by  Act  1836,  |  7,  to  tho  commis- 
sioner of  patents,  it  being  made  his  duty  to 
issue  a  patent  for  the  invention,  ''if  he  shall 
deem  it  sufficiently  useful  and  important"; 
and  a  decision  by  the  commissioner  of  patents 
that  an  applicant  is  entitled  to  a  patent  is  not 
reviewable  by  the  secretary  of  the  interior.— 
Butterworth  v.  United  States,  112  U.  S.  50,  5 
S.  Ct  25.  28  L.  Ed.  656. 

Under  section  6  of  the  act  of  February  9, 
1883  (26  Stot  434).  especially  after  the  amend- 
ment of  July  30,  1894  (28  Stat.  160),  the  court 
of  appeals  for  tho  District  of  Columbia  has 
power  to  make  rules  limiting  the  time  for  tak- 
ing of  appeals  thereto  from  the  decisions  of  the 
commissioner .  of  patents.  The  two-year  limi- 
tation fixed  by  Rev.  St.  (  4894,  has  no  appli- 
cation of  such  appeals^  but  refers  solely  to  the 
abandonment  of  applications  for  patents  by 
failure  to  prosecute  the  same. — In  re  Hien,  17 
S.  Ct  624,  166  U.  S.  432,  41  L.  Ed.  1066. 

While  the  commissioner  of  patents  is,  gen- 
erally speaking,  an  executive  officer,  yet,  in  de- 


ciding whether  or  not  a  patent  shall  issue,  or  on 
questions  of  interference  between  contesting 
claimants,  he  exercises  judicial  functions,  and  it 
is  within  the  constitutional  power  of  congress 
to  provide  for  the  revision  of  his  decisions  in 
such  matters  by  a  judicial  tribunal;  hence  the 
provision  of  the  act  of  February  9,  1893,  creat- 
ing the  court  of  appeals  for  the  District  of  Co- 
lumbia (27  Stat.  434,  c.  74,  S  9),  giving  such 
court  jurisdiction  of  appeals  from  decisions  of 
the  commissioner  rejecting  applications,  and  in 
interference  cases,  ia  constitutional  and  valid. 
Judgment  United  States  v.  Seymour,  10  App. 
D.  C.  294,  affirmed.— United  States  ex  rel. 
Bernardin  v.  Duell,  19  S.  Ct.  286,  172  U.  S. 
576,  43  li.  Ed.  559. 

^=»114.  Remody  in  oquity. 

See  38  Cent  Dig.  Pat  9  166. 

The  provision  in  Rev.  St  |  739  [U.  S.  Comp. 
St  1901,  p.  587].  that  no  civil  suit  shaU  be 
brought  before  either  the  circuit  or  district 
courts  of  ihe  United  States  against  an  inhabi- 
tant of  the  United  States,  %y  any  original 
process,  in  any  other  district  than  that  of 
which  he  is  an  inhabitant  or  in  which  he  may 
he  found  at  the  time  of  serving  the  writ,"  ap- 
plies to  suits  brought  under  Rev.  St.  (  4915 
[U.  S.  Comp.  St  1901,  p.  3392],  providing 
that,  upon  the  rejection  by  the  commissioner 
of  patents,  of  an  application  for  a  patent,  the 
applicant  may  have  his  remedy  by  Dili  in  eq- 
uity.—Butterworth  V.  Hill,  114  U.  S.  128,  5 
S.  Ct  796,  29  L.  Ed.  119. 

Although  the  proceeding  by  bill  in  equity, 
under  Rev,  St  f  4915  [U.  S.  Comp.  St  1901. 
p.  3392],  on  the  refusal  of  the  commissioner 
of  patents  and  the  supreme  court  of  the  Dis- 
trict of  Columbia,  on  appeal,  to  erant  an  ap- 
plication for  a  patent  intends  a  suit,  and  is  not 
a  technical  appeal  from  the  patent  office,  yet 
the  proceeding  is  necessarily  a  part  of  the  ap- 
plication for  the  patent.  Such  a  suit,  there- 
fore, not  brought  within  two  years  after  the  dis- 
missal of  the  petition  on  appeal  from  the  com- 
missioner to  the  supreme  court  of  the  District, 
is  barred  by  the  limitation  provided  by  Rev.  St 
§  4894  [U.  S.  Comp.  St.  1901.  p.  3384],  for 
completing  applications,  where  no  excuse  for  the 
delay  is  set  up  in  the  bill,  and  none  is  shown 
in  the  proof,  and  it  is  not  alleged  in  the  bill 
that  the  delay  was  unavoidable. — Gandy  v.  Mar- 
ble, 122  U.  S.  432,  7  S.  Ct.  1290.  30  L.  Ed. 
1223. 

Rev.  St  i  4915  [U.  S.  CJomp.  St  1901,  p. 
3392],  provides  a  remedy  b^  bill  in  equity  when- 
ever a  patent  on  application  is  refused,  either 
by  the  commissioner  of  patents  or  by  the  su- 
preme court  of  the  District  of  (Columbia,  on  ap- 
peal from  the  commissioner,  and  authorizes  the 
court  to  '^adjudge  that  such  applicant  is  en- 
titled, according  to  law,  to  receive  a  patent  for 
his  invention,  as  specified  in  his  claim,  or  for 
any  part  thereof,  as  the  facts  in  the  case  may 
appear."  Held  that,  as  between  two  applicants 
claiming  prior  invention,  there  can  be  no  ad- 
judication in  favor  of  a  patent  for  either  un- 
less the  aUeged  invention  is  a  patentable  one. 
—Hill  V.  Wooster,  132  U.  S.  693,  10  S.  Ct. 
228,  33  L.  Ed.  502,  reversing  decree  (C.  C.) 
Wooster  v.  Hill,  22  F.  830. 


V.  REQUISITES  AND  VAUDITT  OF 
I.ETTEB8  PATEHT. 

Jurisdiction  of  Circuit  Court  of  Appeals  in  suit 
for  cancellation  of  patent,  see  Courts,  ^=» 
405. 

Jurisdiction  of  Supreme  (Ik>urt  in  action  involv- 
ing validity,  see  Courts,  ^=»394(1). 

Jurisdiction  of  Supreme  Court  on  appeal  in  ac- 
tion for  cancellation,  see  Courts,  ^=»382. 
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^=»117.  Ezacutioa  and  istiiaaoe. 

8«e  88  Cent.  Dig.  Pat.  i  169. 

A  patent  was  issued  to  complainants,  from 
which  the  signature  of  the  secretary  of  the  in- 
terior was  omitted.  Pending  suit  for  infringe- 
ment the  omission  of  the  secretary's  signature 
was  supplied.  Held  that,  until  the  omission  was 
supplied,  the  patent  was  inoperative  and  void, 
and  defendants  were  not  liable  as  infringers 
for  profits  accruing  before  suit  was  brought; 
and,  as  there  was  no  infringement  before  suit, 
no  accounting  can  be  claimed  for  profits  accru- 
ing subsequently  and  after  the  correction. — 
Marsh  v.  Nichols,  Shepherd  &  Co..  128  U.  S. 
605.  9  S.  Ct.  168,  32  L.  Ed.  538,  affirming  de- 
cree Same  v.  Nichols  (O.  C.)  15  F.  914. 

^=»118.  Validity  in  seneral. 

See  88  Cent  Dig.  Pat  98  170,  170^. 

The  fact  that  the  particular  instrument 
which  Bell  had,  and  which  he  used  in  his  ex- 
periments, did  not,  under  the  circumstances 
in  which  it  was  tried,  reproduce  the  spoken 
words  so  that  they  could  be  clearly  understood, 
does  not  invalidate  this  patent;  the  proof  be- 
ing abundant,  and  of  the  most  convincing  char- 
acter, that  other  instruments,  carefully  con- 
structed, and  made  exactly  in  accordance  witbi 
the  specifications,  did  and  will  operate  success- 
fully, though  not  so  perfectly^  as  instruments 
made  on  the  principle  of  the  microphone  or  the 
variable  resistance  method.— Dolbear  v.  Ameri- 
can Bell  Tel.  Co.,  126  U.  S.  1,  8  S.  Ot  778, 
31  U  Ed.  863. 

A  patent  issued  after  the  inventor's  death 
upon  an  application  by  him,  the  grant  being  to 
the  inventor,  his  "heirs  or  assigns,"  is  not  void, 
but  according  to  the  language  of  Rev.  St.  §  4884 
[U.  S.  Comp.  St  1901,  p.  3381],  such  grant 
must  be  construed  as  running  to  the  inventor, 
"or  his  heirs  or  assigns,"  and  is  effective  to 
vest  title  in  his  legal  representative,  whether 
he  be  administrator,  executor,  or  assignee. — De 
la  Vergne  Refrigerating  Mach.  Co.  v.  Feather- 
stone,  147  U.  S.  209,  13  S.  a.  283,  37  L.  Ed. 
138,  reversing  opinion  (C.  C.)  49  F.  916. 

^=s>119*  Inventions     inelnded    in    aanie 
patent. 

See'  88  Cent  Dig.  Pat  i  171. 

The  mere  joinder,  in  a  design  patent,  of 
claims  for  the  entire  design  and  for  each  of  its 
component  parts,  does  not  per  se  invalidate  the 
patent,  or  any  claim,  at  the  objection  of  a 
defendant,  in  a  suit  for  infringement. — Dobson 
V.  Hartford  Carpet  Co.,  114  U.  S.  439,  5  S.  Ct 
945,  29  L.  Ed.  177,  reversing  decree  (C.  C.) 
Bigelow  Carpet  Co.  v.  Dobson,  10  F.  385. 

^s>120.  Patents  for  same  invention. 

See  38  Cent  Dig.  Pat  ft  178. 

In  determining  the  priority  and  legal  effect 
to  be  given  to  two  patents  issued  at  different 
times  to  the  same  inventor,  the  date  of  the  ap- 
plication, and  not  the  date  of  the  natent,  con- 
trols.—Washburn  &  Moen  Mfg.  Co.  v.  Beat 
'Em  All  Barbed  Wire  Co.,  143  U.  S.  275,  12 

.  Ct.  443,  36  L.  Ed.  154,  reversing  decree  (C. 

.)  33  F.  261,  Same  v.  Norwood,  143  U.  S.  275, 
12  S.  Ct  450,  36  L.  Ed.  161. 

An  inventor  cannot  have  two  valid  patents 
for  the  same  invention  when  the  only  distinc- 
tion is  that  the  later  one  has  a  broader  and 
more  generic  claimi  for  matters  included  in  spe- 
cific form  in  the  prior  patent.— Miller  v.  Eagle 
Mfg.  Co..  151  U.  S.  186,  14  S.  Ct.  310.  38  L. 
Ed.  121,  reversing  decree  (C.  O.)  Eagle  Mfg. 
Co.  V.  Miller,  41  F.  351. 

An  inventor  who  takes  oat  a  patent  cover- 
ing specificall:^  his  entire  invention  cannot, 
even  by  inserting  a  reservation,  obtain  a  sub- 
sequent valid  patent  covering  more  broadly  a 
particular  feature  of  the  same  invention.— Id. 
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^=»125.  Belay  between  applioatiom  and 
issne. 

See  88  Cent  Dig.  Pat  I  177. 

When  an  applicant  for  a  patent  complies 
with  the  terms  and  conditions  prescribed  by  the 
laws  and  the  regulations  of  the  patent  office,  and 
files  his  application  therein,  he  must  abide  the 
action  of  the  officers  of  that  department,  and 
cannot  be  held  to  suffer  or  lose  any  of  his  rights 
by  reason  of  any  delay  on  their  part,  whether 
reasonable  or  unreasonable,  unless  it  has  been 
brought  about  through  his  corruption  of  the  offi- 
cials, or  through  his  inducement,  or  at  his  in- 
stance. Proof  that  they  were  in  fault,  that 
they  acted  unwisely,  unreasonably,  or  even  that 
they  were  culpably  dilatory,  caste  no  blame  on 
him  and  abridges  none  of  his  righto.— United 
States  V.  American  Bell  Tel.  Co.,  17  S.  Ct.  809, 
167  U.  S.  224,  42  L.  Ed.  144,  affirming  decree 
American  Bell  Tel.  Co.  v.  United  States,  68  F. 
542,  15  O.  C.  A.  560. 

An  error  of  jud^ent  on  the  part  of  the 
patent  office  officials  in  delaying  for  a  long  time 
action  upon  an  api)lication  to  waijt  the  result  of 
certain  pending  litigation  which  may  affect  the 
applicant's  righto  and  the  mere  acquiescence  of 
the  applicant  in  such  delay,  is  no  ground  for 
canceling  a  patent  subsequently  issued. — ^Id. 

The  Berliner  patent.  No.  463,569,  for  a 
combined  telegraph  and  telephone,  is  not  void 
because  of  a  delay  of  some  14  years  between 
the  filing  of  the  application  and  the  granting 
of  the  patent,  though  the  result,  as  allei^.  is  to 
prolong  the  monopoly  during  that  peri^,  it  not 
appearing  that  such  delay  was  in  any  wise  due 
to  the  fraudulent  or  illegal  action  of  the  appli- 
cant—Id. 

^=»126.  Oorreetion  or  amendment. 

See  38  Cent.  Dig.  Pat  fi  178. 

Act  Cong.  Feb.  3,  1887,  declaring  a  certain 
invalid  patent  in  all  respecto  legal,  and  valid 
as  corrected,  but  providing  that  the  act  shall 
not  apply  to  any  pending  suit,  or  any  prior 
cause  of  action,  is  entirely  future  in  its  oper- 
ation, and  gives  complainants  no  additional 
righto  in  this  suit.— Marsh  v.  Nichols,  Shepherd 
&  Co.,  128  U.  S.  605,  9  S.  Ct  168,  32  L.  Ed. 
538,  affirming  decree  Same  v.  Nichols  (0.  G.)  15 
F.  914. 

^=»128.   AnnnUnent  or  repeaL 

See  38  Cent  Dig.  Pat  89  181,  182. 

The  United  States  can  maintain  a  bill  in 
equity  to  cai^cel  a  patent  for  an  invention  ob- 
tained through  fraud.  This  nower  was  not 
taken  awav  by  Act  Cong.  1836,  repealing  the 
provision  for  a  scire  facias  by  private  individ- 
uals, under  the  control  of  government  attorneys, 
to  declare  a  patent  void,  or  by  Rev.  St.  f  4920 
[U.  S.  Comp.  St  1901,  p.  3394],  permitting 
fraud  in  obtaining  the  patent  to  be  set  up  as  a 
defense  to  a  suit  for  infringement — United 
States  V.  American  Bell  TeL  Co.,  128  U.  S.  315, 
9  S.  Ct.  90,  32  L.  Ed.  450,  reversing  (C.  C.) 
32  F.  591. 

A  bill  praying  for  the  cancellation  of  two 
patents  is  not  multifarious,  because  the  patents 
were  issued  at  different  times,  where  both  were 
issued  to  the  same  person,  and  are  held  by  one 
defendant,  and  relate  to  th^  same  subject,  the 
later  being  for  an  improvement  upon  the  inven- 
tion of  the  earlier  one. — Id. 

A  bill  seeking  the  cancellation  of  letters 
patent  upon  the  ground  of  fraud,  which  charges 
that  the  patentee,  at  the  time  of  his  applica- 
tion for  a  patent,  knew  that  he  was  not  the  first 
inventor  of  the  improvement  descrU^ed,  and  sets 
forth  prior  inventions  and  discoveries  alleged 
to  have  been  known  to  him,  and  described  with 
particularity  the  fraud  practiced  by  him  upon 
their  authors,  is  not  demurrable  on  the  ground 
that  it  does  not  set  forth  any  fraud  in  procur- 
ing the  patents,  or  specifically  allege  the  facto 
constituting  the  fraud.— Id. 
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Before  the  government  is  entitled  to  a  de- 
cree canceling  a  patent  for  an  invention,  on  the 
ground  that  it  was  fraudulently  and  wrongfully 
obtained,  it  must  establish  the  fraud  and  wrong 
by  testimony  which  is  clear,  convincing,-  and 
satisfactory. — United  States  y.  American  Bell 
Tel.  Co.,  17  S.  Ct.  809,  167  U.  S.  224,  42  L. 
Ed.  144.  affirming  decree  American  Bell  Tel. 
Co.  V.  United  Stetes,  68  F.  542,  15  G.  C.  A. 
569. 

Hie  government  cannot  maintain  a  suit  in 
equity  to  cancel  a  patent  on  the  ground  that  a 
prior  patent  to  the  same  party  on  a  divisional 
application  covers  the  same  invention,  because, 
if  this  be  true,  it  is  a  matter  which  renders  the 
patent  wholly  void,  and  is  provable  in  favor  of 
all  parties  by  evidence  on  record  in  the  patent 
office,  thereby  affording  them  an  adequate  rem- 
edy at  law;  and  also  because  the  patent  office 
is  a  special  tribunal  intrusted  with  full  powers 
in  the  matter  of  granting  patents,  and  its  action 
based  on  mere  errors  of  judgment  is,  not  sub- 
ject to  collateral  review  by  the  courts.— Id.  . 

The  government  has  a  standing  in  court  to 
procure  the  cancellation  of  a  patent,  either  in 
the  discbarge  of  its  obligation  to  protect  the 
public  against  a  monopoly  it  has  wrongfully  cre- 
ated, or  because  it  owes  a  duty  to  other  pat- 
entees to  secure  to  them  the  full  enjoyment  of 
the  rights  which  it  has  conferred  by  its  patents 
to  them.  In  so  far  as  the  latter  ground  is  con- 
cerned, the  suit  is  brought  in  the  name  of  the 
government,  simply  to  help  individuals,  and  in 
that  aspect  is  subject  to  the  same  rules  that 
govern  like  suits  between  private  litigants;  and 
hence  the  government  will  not  be  permitted  to 
invoke  the  equity  jurisdiction  to  cancel  a  patent 
against  which  the  individual  has  a  perfect  legal 
defense  available  in  any  action  by  or  against 
him.— Id. 

^=»129*   Estoppel  to  dispute  ▼Alldity. 

See  38  Cent.  Dig.  Pat  9i  182^-186. 

A  manufacturer  who,  in  making  an  article, 
adopts  a  feature  which  is  protected  by  a  patent, 
is  estopped  from  denying  the  utility  of  the  in- 
vention.— Gandy  v.  Main  Belting  Co.,  143  U.  S. 
587,  12  S.  Ct.  598.  36  L.  Ed.  272,  reversing  de- 
cree (C.  C.)  28  F.  570. 

VI«  TEBM.  / 

^=>132.  Ifimitation  to  term  of  prior  for- 
eign patent. 

See  38  Cent  Dig.  Pat.  88  188^-191. 

An  Bnglish  patent  and  an  American  patent 
were  taken  out  for  the  same  invention  by  plain- 
tiff's intestate,  but  plaintiff  claimed  that  the 
American  patent  contained  certain  improve- 
ments. Held  that,  even  if  so,  that  fact  would 
not  exempt  it  from  the  operation  of  the  law  fix- 
ing its  termination.  A  patent  cannot  be  con- 
strued to  run  partly  from  one  date,  and  partly 
from  another.— Guarantee  Insurance,  Trust  &. 
Safe  Deposit  Co.  v.  Sellers,  123  U.  S.  276,  8 
S.  Ct  117,  31  L.  Ed.  153,  affirming  decree  (C. 
C.)  Siemens  v.  Sellers,  16  F.  856. 

The  United  l^tates  act  of  1839,  §  6j  allowed 
a  patent  to  be  taken  out  here  at  any  time  after 
the  inventor  had  taken  out  a  patent  for  the 
same  invention  in  a  foreign  country;  provided 
it  should  not  have  been  introduced  into  public 
and  common  use  in  the  United  States  prior  to 
an  application  for  a  patent  here;  and  provided, 
also^  that  in  all  cases  everv  such  patent  should 
be  hmited  to  the  term  of  14  years  from  the  date 
or  publication  of  such  foreign  letters  patent. 
The  act  of  1861,  f  16,  provided  that  all  patents 
thereafter  granted  should  remain  in  force  for 
the  term  of  17  years  from  the  date  of  icTsne,  and 
all  extension  of  such  patents  was  prohibited. 
Held  that,  so  far  as  the  **14  years"  were  con- 
cerned, the  act  of  1861  repealed  the  act  of  1839, 
and  substituted  17  ^ears  for  14  years,  but  that 


the  provision  that  the  term  of  such  patent 
should  commence  to  run  from  the  time  of  pub- 
lication of  the  foreign  patent  was  not  repealed 
thereby.— Id. 

On  January  9,  1877,  Canadian  letters  No. 
6,938  were  issued  to  John  J.  Bate  for  5  years 
for  the  invention  described  in  United  States  let- 
ters No.  197,314,  granted  to  Bate,  November  20, 
1877,  for  17  years.  By  the  Canadian  statute  in 
force  at  the  time  of  and  since  the  applications, 
the  holder  of  a  patent  at  or  before  tne  expira- 
tion of  its  term  may  obtain  an  extension  for  5 
years,  and  after  those  5  years  may  obtain  a  fur- 
ther extension  for  6  years,  not  to  exceed  15 
years  in  all.  On  December  13,  1881,  the  Ca- 
nadian patent  was  extended  for  another  5  years, 
and  the  next  day  was  extended  for  a  third  pe- 
riod of  5  years.  Under  Rev.  St  §  4887,  provid- 
ing that  every  patent  for  an  invention  previous- 
ly patented  in  a  foreign  country  shall  be  so 
limited  as  to  expire  at  the  same  time  as  the 
foreign  patent,  and  shall  not  be  in  force  more 
than  17  years,  held,  that  the  United  States  pat- 
ent does  not  expire  nntil  the  termination  of  the 
15  years  during  which  the  Canadian  patent  con- 
tinues.— Bate  Refrigerating  Co.  v.  George  H. 
Hammond  &  Co.,  129  U.  S.  151,  9  S.  Ct.  225, 
32  L.  Ed.  645,  reversing  decree  (C.  C.)  Same  v. 
Hammond,  35  F.  161. 

A  certificate  of  the  commissioner  of  patents 
that  the  term  of  the  United  States  patent  is 
limited  so  as  to  expire  with  the  Canadian  pat- 
ent does  not  affect  its  validity,  there  being  no 
such  limitation  on  its  face.-^Id. 

Under  Rev.  St  §  4887  [U.  S.  Oomp.  St 
1901,  p.  3382],  providing  that  "every  patent 
granted  for  an  invention,  which  has  been  patent- 
ed in  a  foreign  country,  shall  be  so  limited  as 
to  expire  at  the  same  time  with  the  foreign  pat- 
ent, or,  if  there  be  more  than  one,  at  the  same 
time  with  the  one  having  the  shortest  term,'' 
the  United  States  patent  expires  at  the  same 
time  with  the  term  limited  to  the  foreign  patent, 
without  regard  to  the  lapse  or  forfeiture  of  a  por- 
tion of  such  term  by  the  operation  of  conditions 
subsequent — Pohl  v.  Anchor  Brewing  Co.,  134 
U.  S.  381,  10  S.  Ct  577,  33  L.  Ed.  953,  revers- 
ing  (C.  C.)  39  F.  782. 

Under  Rev.  St  §  4887  [U.  S.  Comp.  St 
1901,  p.  3382],  which  provides  that  every  pat- 
ent granted  for  an  invention  which  has-  been 
previously,  patented  in  a  foreign  country  shall 
be  so  limited  as  to  expire  at  the  same  time  with 
the  foreign  patent,  no  patent  can  be  issued  in 
the  United  States  for  an  invention  after  the 
foreign  patent  has  elapsed  and  become  void, 
for  the  patentee's  failure  to  comply  with  the 
laws.— Huber  v.  N.  O.  Nelson  Mfg.  Co.,  148  U. 
S.  270,  13  S.  Ct.  603,  37  L.  Ed.  447,  affirming 
decree  (C.  C.)  38  F.  30. 

An  invention  for  wliich  a  foreign  patent 
was  granted  between  the  date  of  filing^  the  Amer- 
ican application  and  the  date  of  the  issuance  of 
the  American  patent  must  be  held  to  have  been 
"previously  patented,"  within  the  meaning  of 
Rev.  St  §  4887  [U.  S.  Comp.  St  1901,  p.  3382], 
which  makes  an  American  patent  for  an  inven- 
tion "previously  patented  in  a  foreign  country" 
expire  at  the  same  time  with  the  foreign  patent. 
—Bate  Refrigerating  Co.  v.  Sulzberger,  157  U. 
S.  1,  15  S.  Ct  508,  39  L.  Ed.  601,  affirming  de- 
cree (C.  C.)  56  F.  713. 

A  patent  for  an  invention  does  not  expire 
at  the  same  time  with  a  foreign  patent  for  the 
same  invention,  by  force  of  Rev.  St  §  4887  [U. 
S.  Comp.  St  1901,  p.  3382],  unless  the  foreign 
patent  was  obtained  by  the  American  patentee 
or  with  his  consent  Decree  Beach  v.  Hobbs,  34 
C.  C.  A.  248,  63  U.  S.  App.  626,  92  F.  146.  af- 
firmed.—Hobbs  V.  Beach,  21  S.  Ct  409,  180  U. 
S.  383,  45  L.  Ed.  586. 

All   claims   of   a   domestic  patent   do   not 
necessarily   expire  with   a  foreign  patent  be- 
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cause  of  provisions  of  Rev.  St.  U.  S.  t  4887 
(U.  S.  Comp.  St.  1901.  p.  3382),  that  "every 
patent  granted  for  an  invention  whicli  has  been 
previously  patented  In  a  foreign  country  shall 
be  80  limited  as  to  expire  at  the  same  time 
,  with  the  foreign  patent,"  but  only  those  embod- 
ied in  the  foreign  patent. — Jjeeds  &  Catlin  Co. 
V.  Victor  Talking  Mach.  Co.,  29  S.  Ct.  495, 
213  XT.  S.  801,  53  U  Ed.  805,  affirming  decree 
(1906)  Victor  Talking  Mach.  Co.  v.  Leeds  & 
CatHn  Co.,  148  F.  1022,  79  0.  C.  A.  536,  which 
affirmed  order  (C.  C.  1906)  Same  v.  Talk-O- 
Phone  Co.,  146  F.  534. 

Expiration  of  foreign  patents  for  sound  re- 

groducers  or  recorders  does  not,  under  Rev. 
t.  U.  S.  §  4887  (U.  S.  Comp.  St.  1901,  p.  8382). 
making  domestic  patents  expire  with  foreign 
patents,  affect  duration  of  the  Berliner  patent. 
No.  534,543,  for  sound-reproducing  apparatus, 
BO  far  as  concerns  claim  5,  for  a  method,  and 
claim  35,  for  a  combination,  though  such  re- 
corder or  reproducer  is  made  the  subject  of  a 
claim  of  sucn  patents.— Id. 

Expiration  of  a  Canadian  patent  by  failure 
to  pay  the  fee  to  keep  it  alive  for  the  second  6 
years  of  the  18-year  term  for  which  it  was 
granted  does  not  affect  duration  of  a  domestic 
patent  under  Rev.  St.  U.  S.  f  4887  (U.  S.  Comp. 
St.  1901,  p.  3382),  making  such  patenU  expire 
with  foreign  patents  for  the  same  inventidh. 
-Id. 

Term  of  a  United  States  patent  which,  under 
Rev.  St  f  4887  (U,.  S.  Comp.  St.  1901,  p.  3382) 
would  expire  with  the  expiration  of  the  term  of 
a  British  patent  previously  grante<f  for  the  same 
invention,  held  not  extended  bv  provisions  of 
Treaty  of  Brussels  Dec.  14,  1900,  art  4  bis.- 
Cameron  Septic  Tank  Co.  v.  City  of  Knoxville, 
33  S.  Ct.  209,  227  U.  S.  39,  57  L.  Ed.  407. 

The  omission  from  Act  March  3,  1903,  en- 
acted to  make  effective  the  Brussels  treaty  of 
December  14,  1900,  for  the  protection  of  indus- 
trial property,  of  any  provision  to  carry  out 
article  4  bis,  which  article  was  not  self-execut- 
ing, leaves  in  force  as  to  existing  United  States 
Satents  provisions  of  Rev.  St  |  4887  (U.  S. 
lomp.  St.  1901,  p.  8382),  under  which  such  pat- 
ents expire  with  the  expiration  of  the  term  of 
a  foreign  patent  previously  granted  for  the  same 
invention.— Id. 

There  is  no  such  identity  between  the  Claude 
&  Hess  Patent,  No.  664,3o3,  for  an  apparatus 
for  the  storage  and  distribution  of  acetylene  gas 
and  prior  foreign  patents  for  storing  such  gas, 
that  their  expiration  will  terminate  the  United 
States  patent— Fireball  Oas  Tank  &  Illuminat- 
ing Co.  V.  Commercial  Acetylene  Co.,  36  S.  Ct 
86,  239  U.  S.  156.  60  L.  Ed.  191,  affirming  de- 
cree 198  F.  650,  117  0.  C.  A.  354. 

vn.  BEISSUES. 

^=»134.  Power  to  reissue. 

See  38  Cent  Dig.  Pat  8  197. 

The  reissue  of  a  patent  merely  to  correct  an 
obvious  error  in  one  of  the  drawings  is  within 
the  jurisdiction  of  the  commissioner  of  patents, 
although  the  error  is  not  such  as  would  impair 
the  patentee's  rights  under  his  original  design, 
where  the  application  for  the  reissue  is  made  in 
good  faith  and  with  a  design  only  of  securing 
to  the  patentee  what  he  has  actually  invented. 
Decree  Beach  v.  Hobbs,  34  C.  C.  A.  248,  92  F. 
146,  affirmed.— Hobbs  v.  Beach,  21  S.  Ct  409, 
180  U.  S.  383,  45  L.  Ed.  586. 

I 

^=s>136.  Gh^eunds  of  reissue. 

See  38  Cent  Dig.  Pat  fi  198V&. 

Letters  patent  No.  291,139,  granted  Janu- 
ary 1,  1884,  to  James  E.  Boyle,  for  an  improve- 
ment in  water-closets,  was  for  a  flushing  device, 
wherein  the  water  flowing  from  the  reservoir 
to  the  bowl  exhausted  the  air  from  the  space 
between  two  traps  in  the  soil  pipe  below  the 
bowl,  by  means  of  an  injector  m  the  flushing 


pipe  and  a  suction  pipe  connecting  with  such 
air  space,  thus  accelerating  the  flow  of  the  flush- 
ing water  by  means  of  air  pressure.  In  each 
of  the  six  claims  of  the  patent  a  flushing  tank 
connected  with  the  reservoir  was  made  an  es- 
sential element  of  the  combination.  The  pat- 
entee, on  April  9,  1887,  procured  these  letters 
to  be  reissued  as  No.  10,826,  on  the  ground  tiiat 
the  original  claim,  inadvertently  and  oy  mistake, 
was  unduly  restrictive  of  the  invention  in  claim- 
ing the  flushing  tank  as  an  element  of  the  in- 
vention, it  not  being  essential,  and  this  element 
was  accordingly  omitted  from  the  reissue.  It 
appeared  from  the  affidavits  of  the  patentee  and 
his  solicitor  that  they  believed  the  nushing  tank 
to  be  essential  to  produce  an  "after-wash,** — ^i. 
e.  to  fill  the  bowl  with  water  after  the  flushing 
was  completed,— and  that  it  was  embodied  in 
the  claims  of  the  original  patent,  because  a  clos- 
et without  some  device  to  produce  this  after- 
wash  would  be  unsalable.  Held,  that  there  was 
no  such  mistake  as  to  warrant  the  reissue, 
which,  as  it  merely  enlaives  the  claims  of  the 
original  patent  is  void.— Huber  v.  N.  O.  Nelson 
Mfg.  Co.,  148  U.  S.  270,  13  S.  Ct.  OaS.  37  U 
Ed.  447,  affirming  decree  (C.  C.)  38'F.  830. 

^=»138.  Time  odaaklng  npplieatiea* 

See  88  Cent.  Dig.  Pat  H  201-808. 

Eleven  years  after  the  issue  of  a  patent  for 
an  egg  beater,  and  after  the  competition  of  a  de- 
vice better  adapted  for  the  purpose,  for  which 
also  a  patent  had  been  issued,  had  become  ap- 
parent, the'  patentee  procured  a  reissue,  with 
claims  embracing  the  later  device,  whicn  was 
not  an  infringement  of  the  original  patent. 
Held,  that  such  reissued  patent  was  invalid.^ 
Turner  &  Seymour  Mfg.  Co.  v.  Dover  Stamping 
Co..  Ill  U.  S.  319,  4  S.  Ct  401,  28  L.  Ed.  442. 

No  invariable  rule  can  be  laid  down  as  to 
what  is  reasonable  time  within  which  a  patentee 
may  apply  for  the  correction  of  a  claim  which 
he  considers  too  narrow;  but,  b^  analogy  to 
the  law  of  public  use  before  applying  for  a  pat- 
ent, it  is  suggested  that  a  longer  delay  than  two 
years  requires  tiiat  excuse  therefor  should  be 
made  manifest  by  special  circumstances. — ^Mahn 
V.  Harwood,  112  U.  S.  354,  6  8.  Ct.  174,  6  S. 
Ct  451,  28  L.  Ed.  665. 

A  reissue  with  enlarged  claims  must  be  ap- 
plied for  'within  a  reasonable  time.— Mahn  ▼. 
Harwood.  112  U.  S.  354,  5  S.  Ct  174,  6  S.  Ct 
451,  28  L.  Ed.  665;  WoUensak  v.  Reiher.  115 
U.  S.  96,  5  S.  Ct  1137,  29  L.  Ed.  350. 

Five  years  after  a  patent  had  been'issaed 
a  reissue  was  granted,  the  first  claim  of  which 
covered  a  different  invention  from  that  describ- 
ed in  the  original  patent  Beld,^  that  the  first 
claim  of  such  reissued  patent  was  void  because 
of  unreasonable  delay  in  applying  for  the  same. 
—Torrent  &  Arms  Lumber  Co.  v.  Rodgers,  112 
U.  S.  659.  5  S.  Ct  501,  28  L.  Ed.  872. 

An  application  for  reissue,  made  a  little  over 
three  months  from  the  issuance  of  the  original, 
will  not  warrant  the  insertion  of  claims  delib- 
erately omitted,  without  inadvertence,  from  the 
original,  and  where  adverse  rights  have  inter- 
vened.—Coon  V.  Wilson,  5  S.  Ct  537,  113  U.  S. 
268,  28  L.  Ed.  963. 

No  ground  for  patentability  can  be  derived 
from  the  insertion  of  new  matter  in  a  reissue 
applied  for  more  than  seven  years  and  five 
months  after  the  original  patent  was  granted. — 
Gardner  v.  Herz,  118  U.  8.  180,  6  8.  Ct  1027, 
30  U  Ed.  158.  affirming  decree  (a  C.)  12  F. 
491. 

The  claim  in  an  original  patent  for  a  mefhod 
of  preserving  the  color  and  flavor  of  shrimps 
and  other  shellfish,  in  canning  tiiem,  was  for 
**placing  textile  fabric  between  the  can  and  its 
contents,''  and  the  description  of  the  invention 
throughout  specified  a  textile  fabric  as  the  mate- 
rial to  be  interposed  between  the  shrimp  and 
Ithe  can,  and  in  a  reisane  granted  afterwards 
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the  claim  was  for  "interposing  between  the  met- 
al can  and  the  shrimps  an  enveloping  material 
for  the  shrimps."  Held,  that  the  claim  in  the 
reissued  patent  was  broader  than  that  of  the 
original  one,  and  as  such  expansion  appeared 
to  be  the  only  object  of  the  reissue,  and  the 
application  for  the  reissue  was  not  made  until 
nearly  five  years  after  the  original  was  granted, 
the  reissue  was  unlawfully  granted. — White  v. 
Dunbar,  119  U.  S.  47,  7  S.  Ct.  72,  30  L.  Ed. 
303,  reversing  decree  (C.  0.)  Dunbar  v.  White, 
15  F.  747. 

Two  inventions  for  improvements  in  shade 
rollers  were  made  by  different  persons  at  about 
the  same  time,  and  patents  were  obtained  there- 
for through  the  same  attorney,  who,  by  mis- 
take, assigned  priority  of  invention  to  the  wrong 
person,  giving  to  the  latter  claims  for  the  main 
principle,  and  to  the  former  claims  for  a  mere 
improvement.  In  1873  the  error  was  discovered 
and  reissues  were  obtained  in  1876,  giving  claims 
covering  the  general  jprinciple  to  the  real  in- 
ventor thereof  and  claims  covering  the  improve- 
ment to  the  other  inventor.  Hela,  that  the  ac- 
quiescence of  the  real  inventor  of  the  general 
principle  in  the  narrow  claims  of  his  original 
patent  was  an  abandonment  of  the  broad  inven- 
tion, so  that  his  reissue  was  invalid. — Hart- 
shorn y.  Saginaw  Barrel  Co.,  119  U.  S.  664,  7 
8.  Ct  421,  30  L,  Ed.  539. 

Where  a  claim  in  a  patent  was  for  less  than 
the  patentee  invented,  and  the  reissue  correcting 
the  error  was  not  secured  till  three  years  aft- 
erwards, and  no  excuse  is  shown  for  the  delay, 
the  fact  that  the  mistake  was  the  fault  of  pat- 
entee's solicitor  does  not  excuse  the  laches  and 
want  of  diligence. — Ives  v.  Sargent,  119  IT.  S. 
652,  7  S.  Ct.  436,  30  L.  Ed.  64i,  affirming  de- 
cree (C.  C.)  17  F.  447. 

A  reissue  whose  purpose  is  to  enlarge  the 
claims  of  the  oripnal,  to  be  valid,  must  be  for 
the  same  invention,  and  must  show  due  dili- 
gence in  discovering  the  mistake  in  the  original ; 
the  lapse  of  two  years  being  ordinarily  taken  as 
an  abandonment  of  the  new  matter  to  the  pub- 
lic-Topliff  V.  TqpUff,  145  U.  S.  156,  12  S.  Ct. 
825,  36  L.  Ed.  658. 

In  applying  for  a  reissue  for  the  purpose  of 
broadening  the  claims,  a  dela^  of  four  years  aft- 
er discovering  the  mistake  is  not  excused  by 
the  fact  that  it  was  according  to  advice  of  coun- 
sel, and  in  view  of  pending  btigation  on  another 
patent  relating  to  the  same  matters.— Wollensak 
V.  Sargent,  151  U.  S.  221,  14  S.  Ct  291.  38  L. 
Ed.  137,  affirming  decree  (C.  C.)  41  F.  53. 

A  patent  describing  the  invention  as  "an 
envelope  with  an  end  flap  covering  its  side," 
and  Clearly  limited  by  its  specifications  and 
claims  to  such  a  flap  of  sufficient  size  to  cover 
one  side  of  the  envelope,  was  reissued  as  for  "a 
tag  provided  with  means  for  attaching  it  to 
the  merchandise,  and  with  an  envelope  or  pock- 
et to  receive  a  bill  or  invoice  of  the  merchan- 
dise,'* and  with  spedfications  and  claims  includ- 
ing an  envelope  with  a  flap  of  any  size  or  shape, 
such  reissue  being  obtained  to  cover  tag  en- 
velopes manufactured  by  another.  Held^  that 
the  reissue  was  invalid. — ^Dunham  v.  Dennison 
Mfg.  Co.,  154  U.  S.  103,  14  S.  Ct  986,  38  L. 
Ed.  924,  affirming  decree  (C.  C.)  40  F.  667. 

A  reissued  patent  granted  upon  an  applica- 
tion filed  four  years  after  issuance  of  the  orig- 
inal, with  much  broader  claims,  and  without  any 
showing  that  the  specifications  of  the  original 
were  insufficient,  that  the  patentee  had  claim- 
ed more  than  he  was  entitled  to,  or  that  there 
was  any  inadvertence,  accident,  or  mistake,  is 
void.-Eby  V.  King.  158  U.  S.  366,  15  S.  Ct 
972,  39  L,  Ed.  1018. 

^»139.  Surrender  of  origi]|al  iH^tenf. 

See  88  Cent.  Dig.  Pat  8  204. 

The  surrender  of  an  original  patent,  for  the 
porpose  of  procuring  a  reissue,  is  an  abandon- 


ment of  the  original,  so  that  the  patentee  can 
claim  nothing  under  it,  even  if  the  reissue  Is 
declared  void.— Eby  v.  King,  158  U.  S.  366,  15 
S.  Ct  972,  39  L.  Ed.  1018. 

Under  the  patent  act  of  1870,  {  53,  amend- 
ing the  act  of  1836,  S  13.  so  as  to  provide  that 
a.  surrender  for  reissue  shall  take  effect  upon 
the  reissue  of  the  amended  patent,"  such  a  sur- 
render does  not  take  effect  whetf  a  reissue  is 
refused,  and  the  original  patent  stands,  unless, 
at  least,  the  refusal  is  on  some  ground  affecting 
the  validity  of  the  original  patent.  Culp  v.  Al- 
len, 31  A.  93,  166  Pa.  286,  affirmed.— Allen  v. 
Gulp,  17  S.  Ct  644,  166  U.  S.  501,  41  L.  Ed. 
1093. 

^=»141*  Identity  of  InTemtion* 

Bee  38  Cent  Dig.  Pat  98  206-218. 

If  a  patent,  containing  a  single  claim  for 
a  combination  >  of  several  elements,  is,  within 
four  months  before  its  expiration,  reissued  and 
extended,  with  the  same  description  as  before, 
but  with  two  olaims,  the  one  a  repetition  ot 
the  original  claim,  and  the  other  for  a  combi- 
nation of  some  of  the  elements  only,  the  reissue 
is  invalid  as  to  the  new  claim,  and  valid  as  to 
the  other.—Gage  v.  Herring,.  107  U.  S.  640,  2 
S.  a.  819,  27  U  Ed.  601. 

Where  the  original  claim,  in  a  patent  for  a 
device  for  sealing  cans,  was  for  a  hollow  solder- 
ing iron  with  a  handle  and  beveled  rim,  in  com- 
bination with  a  rod  to  'hold  the  lid  of  the  can 
firm,  and  the  specifications  showed  that  the  hol- 
low iron  was  intended  to  fit  upon  a  lid  of  any 
shape,  a  claim  in  a  reissue  for  **a  tool  consist- 
ing of  a  soldering  iron  revolving  about  a  cen- 
tral pivotal  rod"  is  broader  than  the  original 
and  void. — McMurray  v.  Mallory,  111  U.  S.  97, 
4  S.  Ct  375,  28  L.  Ed.  365,  affirming  decree  (C. 
C.)  McMumr,  Lang  &  Burnham  v.  D.  D.  Mal- 
lory &  Co.,  5  F.  593. 

In  a  patent  for  a  soldering  iron  to  seal 
cans,  claiming  a  hollowed  disk  combined  with  a 
movable  rod  classing  through  it  to  hold  tbe  lid 
of  the  can  while  the  solder  hardens,  the  disk  is 
an  indispensable  element ;  and  all  claims  of  the 
reissue  which  do  not  restrict  the  soldering  iron 
to  the  form  of  a  disk  are  void.— rid. 

A  patent  cannot  be  lawfully  reissued  for 
the  mere  purpose  of -enlarging  the  claim,  unless 
there  has  been  a  clear  mistake  inadvertently 
committed  in  the  wording  of  the  claim,  and  the 
application  for  reissue  is  made  within  a  rea- 
sonably short  time.— Mahn  v.  Harwood,  112  U. 
S.  354,  5  S.  Ct  174.  6  S.  Ct  451,  28  L.  Ed. 
665;  Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat 
Bank,  135  U.  S.  $12,  10  S.  Ct  884,  34  L.  Ed. 
168,  affirming  (C.  C.)  26  F.  104. 

Patent  No.  202,158,  to  Frank  Davis,  for  an 
improvement  in  door  bolts,  in  its  reissue,  No. 
9,901,  contained  two  claims,— one  for  a  pitman 
operating  as  a  spring  also,  and  the  other  for  the 
combination  of  the  same  with  the  bolt^  not  con- 
tained in  the  original.  The  drawings  m  the  two 
were  the  same.  Held,  that  the  identity  of  the 
drawings,  and  the  fact  that  such  bolts  usually 
contain  a  spring,  by  which  bolt  plaintifiTs  device 
was  declared  to  operate,  d^d  not  imply  a  claim 
for  a  pitman  operating  as  pitman  and  spring, 
and  tl^erefore  the  reissue  was  void,  as  mtro- 
ducin^  new  matter  in  the  specification,  and 
changing  the  original  patent.— Ives  v.  Sargent, 
119  U.  S.  652,  7  S.  Ct  436,  30  U  Ed.  544. 
affirming  decree  (C.  C.)  17  F.  447. 

It  being  a  reasonable  inference  from  the 
language  in  the  specification  of  an  original  pat- 
ent for  a  "driven  well"  that  the  tube,  in  the 
act  of  being  driven  into  the  earth,  to  and  into 
a  water-bearing'  stratum,  would  form  an  air- 
tight connection  with  the  surrounding  earth,  and 
that  the  pump  should  be  attached  by  an  air- 
tight connection,  the  reissue  is  not  broadened  by 
the  fact  that  the  specification  thereto  states  that 


TUs  Dlsast  Is  ooaapUed  on  the  Key-Number  System.   For  explaaatton*  see  pase  lii. 
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the  tube  which  is  to  replace  the  driven  rod  is 
^'made  air-tight  throughout  its  length,"  and  also 
that,  in  cases  where  the  aid  of  a  pump  to  draw 
water  from  the  well  may  be  necessary,  the  pat- 
entee attaches  "to  the  tube,  by  an  air-tight  con- 
nection, any  known  form  of  pump." — ^The  Driv- 
en Well  Cases.  122  U.  S.  40,  7  S.  Ct.  1073,  30 
Ij.  Ed.  1064,  affirming  decree  (C.  C.)  Andrews  v. 
Eames,  15  F.  100. 

An  original  specification  began  with  a  dec- 
laration that  the  patentee  had  "invented  a  new 
and  useful  improvement  in  the  manner  of  sink- 
ing and  constructing  artesian  or  driven  wells, 
where  no  rock  is  to  be  penetrated,  and  of  raising 
water  therefrom,"  and  the  claim  was  stated  to 
be  "the  herein  described  process  of  sinking  wells, 
where  no  rock  is  to  be  penetrated."  The  spec- 
ification in  the  reissue  was.  "My  invention  is 
particularly  intended  for  the  construction  of 
artesian  wells  in  places  where  no  rock  is  to  be 
penetrated,"  and  the  claim  was  for  "the  process 
of  constructing  wells  by  driving  or  forcing  an 
instrument  into  the  ground  until  it  is  projected 
into  the  water,  without  removing  the  earth  up- 
ward, as  it  is  in  boring,  substantially  as  herein 
described."  Held,  that  the  omission  of  the 
words,  "where  no  rock  is  to  be  penetrated,"  from 
the  reissue  daim,.  did  not  have  the  effect  to 
broaden  the  reissue  j  it  being  evident  from  the 
nature  and  description  of  the  invention  that  a 
driven  well  cannot  be  made  where,  through  its 
whole  course,  the  formation  is  rock,  or  where 
the  supoly  of  water  to  be  utilized  is  found  in  the 
fissure  of  a  rock  formation.— Id. 

The  invention  of  a  reissued  patent  must  be 
confined  to  the  invention  described  in  the  spec- 
ification under  the  original  patent;  and  a  re- 
issue embodying,  as  a  part  of  the  invention,  a 
construction  shown  in  the  model  accompanying 
the  original  application,  but  which  is  not  claim- 
ed by  the  patentee  in  the  original  specification 
as  forming  a  part  of  his  invention,  is  void. — 
Parker  &  Whipple  Co.  v.  Yale  Clock  Co.,  123 
U.  S.  87,  8  S.  Ct.  38.  31  L.  Ed.  100,  affirming 
decrefe  (C.  O.)  18  F.  43. 

A  reissue  is  an  amendment,  and  cannot  be 
allowed  unless  the  imperfections  of  the  orig- 
inal arose  without  fraud,  and  from  inadvertence, 
accident,  or  mistake.  Hence  a  reissue  cannot 
be  permitted  to  enlarge  the  claims  of  the  orig- 
inal by  including  matter  once  intentionally  omit- 
ted, especially  if  omitted  by  requirement  of  the 
patent  office,  either  to  save  the  application  or 
escape  an  interference.— Dobson  v.  Lees,  137  U. 
S.  258,  11  S.  Ct.  71,  34  L.  Ed.  652.        ^ 

A  reissue  whose  purpose  is  to  enlarge  the 
claims  of  the  original,  to  be  valid,  must  be  for 
the  same  invention,  and  must  show  due  diligence 
in  discovering  the  mistake  in  the  original;  the 
lapse  of  two  years  being  ordinarily  taken  as  an 
abandonment  of  the  new  matter  to  the  public. — 
Topliff  V.  Topliff,  145  U.  S.  156,  12  S.  a.  825, 
36  L.  Ed.  658. 

A  reissue  of  a  patent  must  be  for  the  same 
invention  as  the  original. — Id. 

The  claim  of  letters  patent  No.  143,770,  is- 
sued October  21,  1873,  to  Edward  W.  Leggett, 
was  for  a  "process  of  coating  or  lining  the  in- 
side of  barrels,  casks,  etc.,  with  glue,  wherein 
the  glutinous  material,  instead  of  being  pro- 
duced bj[  reduction  from  a  previously  solid  state, 
is  permitted  to  attain  only  a  certain  liquid 
consistency,  and  is  then  applied  to  the  package, 
and  is  permitted  to  harden  thereon  for  the  first 
time."  The  patentee  expressly  disclaimed  the 
use  of  the  glue-covered  barrel  as  an  article  of 
manufacture.  Thereafter  he  filed  an  amended 
specification,  setting  forth  that  the  glue  as  ap- 
plied by  his  process  was  more  freely  absorbed 
Dy  the  wood,  and  penetrated  deeper  into  its  fiber, 
and  procured  a  reissue,— No.  5,785,  of  March 
10,  lo74, — containing  the  additional  claim  for  "a 
barrel  coated  or  sized  by  the  material  and  by 
the  mode  or  process  whereby  it  is  absorbed  into 
and  strengthened  by  the  wood  fiber."    Meld,  that 


this  claim  of  the  reissue  was  invalid,  being  an 
extension  in  order  to  embrace  an  invention  not 
specified  in  the  original  patent.— Leggett  ▼. 
Standard  Oil  Co.,  149  U.  S.  287,  13  S.  Ct.  902, 
37  L.  Ed.  737,  affirming  decree  (C.  C.)  38  F.  842. 

To  warrant  new  and  broader  claims  in  a  re- 
issue, such  claims  must  be  not  merely  suggested 
or  indicated  in  the  original  specifications,  draw- 
ings, or  models,  but  it  must  further  appear  from 
the  original  patent  that  they  constitute  parts  of 
the  invention  intended  to  be  secured  thereby. — 
Corbin  Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,  150 
U.  S.  38,  14  S.  Ct.  28,  37  L.  Ed.  989,  affirming 
judgment  (C.  C.)  37  F.  338. 

A  patentee  cannot  secure  in  a  reissue  daims 
covering  what  has  previously  been  rejected  upon 
his  original  application.— Id. 

It  is  not  competent  for  the  patentee  to  aban- 
don, in  toto,  claims  of  the  original  patent  which 
are  void  because  of  anticipation,  and  reconstruct 
his  patent  upon  a  different  theory,  in  order  to 
make  it  salable,  or  to  hold  as  infringers  other 
manufacturers,  who  in  the  meantime  had  en- 
tered the  field,  relying  upon  his  original  patent 
as  representing  what  he  claimed  to  have  in- 
vented.—Eby  V.  King,  158  U.  S.  366,  15  S.  Ct 
972,  39  L.  Ed.  1018. 

^s>143.  Abandtmn&eat  of  applioatioii* 

On  the  issuance  of  a  patent,  the  patent  office 
loses  all  jurisdiction,  and  cannot  revoke,  can- 
cel, or  annul  it;  and  while,  on  an  application 
for  reissue,  it  may  reject  any  claims  of  the 
original  embodied  therein,  such  rejection  does 
not  affect  the  original  patent,  and,  if  the  ap- 
plication for  reissue  is  abandoned,  the  original 
will  remain  in  full  force  as  to  all  its  claims. — 
McCormick  Harvesting  Mach.  Co.  v.  C.  Aultman 
&  Co.,  18  S.  Ct.  443,  169  U.  S.  606,  42  L.  EM. 
875. 

^=ol44.  OonolusiveiieM  and  eifeot  of  de» 
oisions  of  Patent  Oi&oe. 

See  38  Cent.  Dig.  Pat.  99  215-217. 

Whether  the  application  is  made  in  reason- 
able time  is  matter  of  law,  which  the  court  may 
determine  b^  comparing  the  reissued  patents 
with  the  original,  and,  if  necessary,  with  the 
records  in  the  patent  office  when  presented  for 
record.— Mahn  v.  Harwood,  112  U.  S.  354,  5 
S.  Ct.  174,  6  S.  Ct.  451,  28  L.  Ed.  665. 

Whether  there  has  been  an  inadvertent  mis- 
take is,  in  general,  a  matter  of  fact  for  the  com- 
missioner to  decide^  justifying  a  reissue,  and  his 
decision  is  conclusive. — Id. 

The  question  whether  delay  in  applying  for 
a  reissue  has  been  reasonable  or  unreasonable 
is  for  the  court;  and  the  action  of  the  patent 
office  in  granting  the  reissue,  and  deciding  that, 
from  special  circumstances  shown,  the  applicant 
had  not  been  guilty  of  laches,  is  not  sufficient 
to  explain  a  delay  which  othentise  appears  un- 
reasonable.—Hoskin  V.  Fisher,  125  U.  S.  217,  8 
S.  Ct.  834,  31  L.  Ed.  759. 

^=»146.  Reiaaues  of  reissued  j^temtm* 

Bee  38  Cent.  Dig.  Pat.  99  218,  219. 

Where  the  original  patent  and  a  second  reis- 
sue are  properly  before  the  court  on  appeal,  the 
court  has  a  right  to  compare  them,  and  deter- 
mine the  validity  of  the  second  reissue,  without 
regard  to  the  existence  of  a  first  reissue,  which 
is  not  made  part  of  the  record. — Hoskin  v.  IiHsh- 
er,  125  U.  S.  217,  8  S.  Ct.  834,  31  L.  Ed.  759. 

^=»147.  Validity  of  reisaned  pateata. 

See  88  Cent  Dig.  Pat.  9  220. 

Where  the  specifications  for  Moffitt*8  re- 
issue patent  for  an  improvement  in  heel  stififen- 
ers  for  boots  and  shoes  cover  a  contrivance  es- 
sentially different  from  that  described  in  the 
original  specification  and  claim,  the  claim  is 
void.— Moffitt  V.  Rogers,  1  Sup.  Ct.  70,  106  U. 
S.  423.  27  L.  Ed;  76,  affirming  decree  (C.  C.) 
8  F.  147. 
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ReiBsaed  letters  patent  No.  8,169,  granted 
to  Washington  Wilson,  as  inventor,  April  9, 
1878,  on  an  application  therefor  filed  March  11, 
1878,  for  an  "improvement  in  collars"  (the  orig- 
inal patent.  No.  197,807,  having  been  granted  to 
him  December  4,  1877),  are  invalid  as  to  claims 
1  and  4.— Coon  v.  Wilson,  5  S.  Ct.  537,  113  U. 
S.  268,  28  I/.  Ed.  963. 

Reissued  letters  patent  No.  3,204,  issued  No- 
vember 4,  1868,  to  George  Asmus,  as  assignee 
of  F.  W.  Lurmann,  the  original  patentee,  for 
an  improvement  in  blast  furnaces,  are  void  as 
to  claim  1,  though  applied  for  in  less  than  a 
year,  since  by  the  addition  of  that  claim,  and 
by  changes  in  the  specifications^  the  original 
description  of  a  slag-discharge  piece  or  cinder 
block,  constructed  and  attached  in  a  specific 
manner,  was  broadened  so  as  to  cover  any  kind 
of  blast  furnace  with  a  closed  breast,  having  a 
slag-discharge  opening,  cooled  in  any  manner  or 
to  any  extent  by  water. — Freeman  v.  Asmus,  12 
S.  Ct.  939,  146  U.  S.  226,  36  L.  Ed.  685.  re- 
versing decree  (C.  O.)  Asmus  r.  Alden,  27  F. 
684. 

#s»148.  Goiuitmotion   and  operation   of 
retssued  patonts* 

See  88  Cent.  Dig.  Pat.  fiS  200.  221,  222. 


If  the  claim  of  reissued  letters  patent  No. 
4321,  Division  B,  granted  to  Charles  Graebe 
and  Charles  Uebermann,  April  4,  1871,  for  an 
"improvement  in  dyes  or  coloring  matter  from 
anthracine"  (the  original  Patent,  No.^,465, 
having  been  granted  to  them  October  5,  loby), 
namely,  "artificial  alizarine,  produced  from  an- 
tbracine  or  its  derivatives,  by  either  of  the 
methods  herein  described,  or  by  any  other  meth- 
od which  will  produce  a  like  result,"  is  con- 
strued so  broadly  as  to  cover  a  dye-stuff,  im- 
ported from  Europe,  made  by  a  process  not 
shown  to  be  the  same  as  that  described  in  No. 
4,321,  and  containing  large  proportions  of 
coloring  matters  not  shown  to  be  found,  to  any 
practically  useful  extent,  in  the  alizarine  of 
the  process  of  No.  4,321,  such  as  isopurpurine 
or  anthrapurpurine,  it  is  wider  in  its  scope 
than  the  original  actual  invention  of  the  paten- 
tees, and  wider  than  anything  indicated  in  the 
specification  of  the  original  patent.  If  the 
claim  ia  to  be  construed  so  as  to  cover  only  the 
product  which  the  process  described  in  it  will 
produce,  it  does  not  cover  a  different  product, 
which  cannot  be  practically  produced  by  that 
process.— Cochrane  v.  Badische  Anilin  &  Soda 
Fabrik,  111  U.  S.  293,  4  Sup.  Ct.  455,  28  L. 
Ed.  433,  reversing  decree  Badische  Anilin  & 
Soda  Fabrik  v.  Cochrane,  Fed.  Cas.  No.  719 
[16  Blatchf.  155,  4  Ban.  &  A.  216]. 

When  the  patentee  has  imposed  words  of 
limitation  upon  himself  in  his  claims,  especial- 
ly if  he  does  so^on  the  requirement  of  the  pat- 
ent office  in  taking  out  his  reissue,  he  is  bound 
by  such  limitations  in  all  subsequent  suits  on 
the  reissue.— Crawford  v.  Heysinger,  123  U. 
S.  589,  8  S.  Ct  399,  31  li.  Ed.  269. 


I  [U.  S.  Comp.  St  1901,  p.  3396],  which  enables 
patentees  to  maintain  suits  in  those  cases, 
provided  a  disclaimer  is  filed  without  unrea- 
sonable delay,  give  no  authority  for  amending 
a  patent  by  means  of  a  disclaimer.— Id. 

^=»150.  Patents  and  claims  snbjeots  of 
disolalmer. 

See  38  Cent  Dig.  Pat  fi  224. 

Where  a  patentee,  after  making  affidavit 
that  he  believes  his  original  patent  to  be  void 
by  reason  of  defective  specifications,  has  ob- 
tained a  reissue  which  proves  to  be  void  because 
too  broad,  he  cannot  revive  his  original  patent 
by  merely  filing  a  disclaimer  of  all  extensions 
thereof.— McMurray  v.  Mallory,  111  U.  S.  97, 
4  S.  Ct.  375,  28  L.  Ed.  365,  affirming  decree 
McMurry,  Lang  &  Bumham  v.  D.  D.  Mallory 
&  Co.,  5  F.  593. 

Under  Act  July  8,  1870,  §  54,  where  a  dis- 
claimer is  filed,  descriptive  matter  on  which  it 
is  claimed  matter  was  based  may  be  erased,  but 
if  there  was  merely  a  defective  or  insufficient 
description  the  only  mode  of  correction  was  by 
a  reissue.— Union  Metallic  Cartridge  Co.  v. 
United  States  Cartridge  Co.,  112  U.  S.  624.  6 
S.  Ct  475,  28  L.  Ed.  828,  reversing  (C.  C.)  7 
F.  344. 


Vm.  DISCLAIMEBS. 
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^=s>149.  Bieht      to 
olaims. 

See  3S  Cent  Dig.  Pat  fi  223.  , 

Drawings  annexed  to  a  patent  cannot  be 
need  on  a  disclaimer  to  change  the  patent, 
and  make  it  ec^race  a  different  invention  from 
that  described  in  the  specification. — Hailes  v. 
Albany  Stove  Co.,  123  U.  S.  582,  8  S.  Ct  262, 
31  L.  Ed.  284,  affirming  decree  (C.  C.)  16  F. 
240 

Rev.  St  I  4917  [U.  S.  Comp.  St  1901,  p. 
3393],  which  authorizes  a  disclaimer  to  be  fil^ 
ed  in  cases  where  the  patentee  has  claimed  more 
than  that  of  which  he  was  the  original  and 
firet  inventor  or  discoverer,  and   section  4922 


One  claim  of  a  patent  was  for  arranging  a 
perforated  fire  pot  with  a  grate  bottom  within 
a  circular  stove,  having  provision  for  the  ad- 
mission of  air  below  the  point  of  suspension. 
Held,  that  a  disclaimer  to  the  perforations  or 
openini^s  in  the  sides  of  the  suspended  fire  pot, 
extending  throughout  the  entire  depth  of  sides, 
and  limiting  them  td  the  lower  half  of  the  fire 
pot,  changes  lie  character  of  the  invention,  and 
cannot  be  allowed.— Hailes  v.  Albany  Stove  Co., 
123  U.  S.  582,  8  S.  Ct  262,  31  U  Ed.  284, 
affirming  decree  16  F.  240. 

^s>151.   Grounds  of  disolaimer. 

See  38  Cent  Dig.  Pat  fi  225. 

A  disclaimer  of  statements  in  the  specifica- 
tions of  a  patent  may  be  entered  in  a  suit  for  its 
infringement,  when  such  statements,  if  retained, 
might  be  construed  as  having  the  effect  of  ille- 
gally broadening  the  claim,  and  there  is  no  pur- 
pose of  thus  obtaining  the  benefit  of  a  reissue. 
Decree,  Cambria  Iron  Co.  v.  Carnegie  Steel  Co. 
37  C.  C.  A.  593,  96  F.  850,  reversed.— Carnegie 
Steel  Co.  V.  Cambria  Iron  Co.,  22  S.  Ct.  698, 
185  U.  S.  403,  46  L.  Ed.  968. 

^=:»155.   Constrnotion   and    operation   of 
diBolalnier. 

See  88  Cent  Dig.  Pat.  fi  227^. 
Patent  No.  157,124  was  issued  to  Joseph 
F.  Glidden,  for  an  improvement  in  wire  fences, 
consisting  of  a  twisted  fence  wire  having  a 
transverse  spur  wire  bent  at  its  middle  portion 
about  one  of  the  strands  of  the  fence  wire,  and 
clamped  firmly  in  place  by  the  other  strand 
twisted  upon  its  fellow.  Pending  the  applica- 
tion for  this  patent,  Glidden  filed  an  application 
for  an  improvement  in  wire  stretchers  for  fenc- 
es, claiming  a  slotted  tube  midway  between 
the  posts,  in  which  was  a  coil  spring  to  spread 
the  wires,  and  automatically  tighten  them,  and 
keep  them  at  a  proper  tension  as  against  ex- 
pansion and  contraction  by  heat  and  cold.  In 
this  application  the  inventor  disclaims  origi; 
nating  the  '^devices  known  as  'spurs'  or  'prongs, 
but  confine  myself  to  the  means  for  holding  the 
spurs  at  proper  intervals  on  the  wires,  and 
the  means  for  attaining  a  uniform  tension  of 
the  wires,  as  claimed."  Bold,  that  this  dis- 
claimer did  not  affect  the  claim  of  the  original 
patent  for  the  coiled  barb  held  in  place  by  the 
'twisted  wire,  though  a  patent  was  first  issued 
upon  the  later  apmication.— Washburn  &  Moen 
Mfg.  Co.  V.  Beat  *Em  All  Barbed  Wire  Co.,  143 
U.  S.  275,  12  S.  Ct.  443,  36  L.  Ed.  154,  revers- 
ing decree  (C.  C.)  33  F.  261. 
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^s»156.  Eifeot  of  nesloet  or  delay  to  dls- 
olaim. 

See  38  Cent  Dig.  Pat.  9  228. 

Rev.  St.  §  4917  [U.  S.  Comp.  St.  1901,  p. 
3393],  relating  to  disclaimers  by  a  patentee,  in 
so  far  as  it  .concerns  pending  suits,  should  be 
read  in  connection  with  section  4922  [U.  S. 
Comp.  St.  p.  3396],  and  the  effect  of  the  two 
sections  is  merely  to  prevent  a  recovery  of 
costs  when  the  disclaimer  is  not  filed  until  after 
a  suit  for  infringement  is  commenced. — Sessions 
V.  Romadka,  145  U.  S.  29,  12  S.  Ct.  799.  36  L. 
Ed.  609,  reversing  decree  (0.  C.)  21  F.  124. 

IX.    GOHSTBUOTIOH  AND  OPXOIATIOH 
OF  I.ETTEBS  PATENT. 

(A)  IN  0ENB3RAI1. 

[No  paragraphs  or  references  In  this  Digest    But 
see  38  Cent.  Dig.  Pat  18  229-256.] 

(B)  LIMITATION  OF  CLAIMS. 

^=»165.  Operatton  and  eifect  of  olalms 
in.  seneraL 

See  38  Cent  Dig.  Pat  9  241. 

The  scope  of  letters  patent  must  be  limited 
to  the  invention  covered  by  "the  clainr,"  and 
cannot  be  enlarged  by  the  language  used  in  oth- 
er parts  of  the  specification.— Yale  Lock  Mfg. 
Co.  V.  Greenleaf.  117  U.  S.  564,  6  S.  Ct.  846, 
29  L.  Ed.  952 ;  White  v.  Dunbar,  119  U.  S.  47, 
7  S.  Ct.  72,  30  L.  Ed.  303,  reversing  decree 
(C.  C.)  Dunhap  v.  White,  16  F.  747. 

Features  not  described  in  the  claims  may 
sometimes  be  read  into  them,  with  a  view  to 
showing  the  connection  in  which  the  device  is 
used,  and  proving  that  it  is  an  operative  device ; 
but  there  is  no  principle  upon  which  an  element 
not  present  ma^  be  read  into  a  claim  for  the 
purpose  of  making  out  a  case  of  novelty  or  in- 
fringement.—McCarty  V.  Lehigh  Val.  R.  Co., 
160  U.  S.  110,  16  S.  Ct.  240,  S>  L.  Ed.  358,  af- 
firming decree  (C.  C.)  43  F.  384. 

^=»167*  SpeoifioationSy      drawinsa*     and 
models. 

See  88  Cent  Dig.  Pat  i  243. 

If  an  applicant,  in  order  to  get  his  patent, 
accepts  one  with  a  narrower  eliim  than  that 
contained  in  his  original  application,  he  is 
bound  by  it.— Shepard  v.  Carrigan,  116  U.  S. 
593,  6  S.  Ct.  493,  29  L.  Ed.  723: 

The  claim  in  letters  patent  No.  149,954,  is- 
sued April  21,  1874,  to  Herman  Royer,  is  "the 
treatment  of  the  prepared  rawhide  in  the 
manner  and  for  the  purposes  set  forth."  The 
treatment  described  is  removing  the  hair  by 
a  sweating  process,  drying,  moistening,  and 
fulling,  and  other  processes  common  in  the 
treatment  of  hides,  together  with  the  applica- 
tion of  a  certain  mixture  of  tallow,  wood  tar, 
and  resin,  and  a  second  fulling  process.  The 
specification  states  that  the  patentee  avoids  the 
use  of  lime,  acid,  or  alkali,  and  that  the  use  of  a 
preparation  substantially  like  t^t  described  is 
necessary  to  make  the  hide  useful  and  durable 
for  belting.  The  rejection  by  the  patent  office  of 
claims  covering  only  the  fulling  operation  and 
the  use  of  the  preserving  mixture,  for  want  of 
novelty,  was  acouiesced  in  by  the  patentee. 
Heldj  that  the  claim  was  to  be  construed  as 
covering  the  whole  process,  and  was  not  infring- 
ed by  a  process  wherein  the  hair  was  removed 
by  lime.— Royer  v.  Coupe,  146  U.  S.  524,  13  S. 
Ct  166,  30  L.  Ed.  1073,  affirming  decree  (C.  C.) 
38  F.  113. 

A  claim  must  be  read  and  interpreted  with 
reference  to  any  claims  previously  rejected  with 
the  patentee's  acquiescence,  and  cannot  be  so 
construed  as  to  cover  what  was  rejected.— 
Knapp  V.  Morss,  150  U.  S.  221,  14  S.  Ct,  81,  37 
L.  Ed.  1059. 


The  principle  that  a  patentee  who  acquiesces 
in  the  rejection  of  a  claim  is  thereafter  estopped 
from  claiming  such  a  construction  of  the  claim 
finally  allowed  as  will  be  equivalent  to  the  orig- 
inal claim  applies  to  a  case  in  which  the  original 
claim  is  narrower  than  that  of  the  patent,  aa 
well  as  to  cases  in  which  it  is  broader.— Morgan 
Envelope  Co,  v.  Albany  Perforated  Wrapping 
Paper  Co.,  152  U.  S.  425,  14  S.  Ct  627,  38  L. 
Ed.  500, 

Where  the  applicant  acquiesces  in  the  re- 
jection of  claims^  or  in  a  construction  which 
narrows  or  restricts  them,  and  where  the  ele- 
ments which  go  to  make  up  the  combination  are 
mentioned  specifically  and  by  reference  letters 
in  the  claim,  such  claim  must  be  confined  and 
restricted  to  the  particular  device  shown.— Le- 
high Val.  R.  Co.  V.  Kearney,  158  U.  S.  '461,  15 
3.  Ct  871,  39  L.  BH.  1055.  reversing  decree 
Kearney  v.  Lehigh  VaL  R.  Co.  (C.  C.)  32  F. 
320,  and  following  Knapp  v.  Morss,  150  U.  S* 
221,  14  S.  Ct.  81,  37  L.  Ed.  1059. 

Where  broad  claims  for  a  car-truck  bolster 
having  supporting  and  guiding  plates  at  the  ends 
were  amended  to  meet  objections  of  the  patent 
office,  so  as  to  claim  such  plates  only  in  com- 
bination with  the  other  features  of  the  bolster, 
heldt  that  the  patent  must  be  restricted  to  the 
combination  described,  and  was  not  entitled  to  a 
liberal  construction. — ^McCarty  v.  Lehigh  VaL 
R.  Co.,  160  tJ.  S.  110,  16  S.  Ct  240,  40  L.  £d. 
358,  affirming  decree  (C.  C.)  43  F.  384. 

The  words  "substantially  as  described  or  set 
forth,"  in  the  claim  of  a  patent,  do  not  limit  the 

gatentee  to  the  exact  mechanism  described  in 
is  specifications,  or  prevent  recovery  against 
infringers  who  have  adopted  mechanical  equiva- 
lents for  such  mechanism.  Decree  Beach  v. 
Hobbs,  34  C.  C.  A.  248,  63  U.  S.  App.  626,  92 
F.  146,  affirmed.— Hobbs  v.  Beach,  21  S.  Ct. 
409,  180  U.  S.  383,  45  L.  Ed.  586w 

The  claim  of  the  Cramer  patent.  No.  271,- 
426,  for  the  use  in  combination  of  a  vertical 
double  brace  and  a  sewing  machine  treadle  pro- 
vided with  trunnions  fitted  to  oscillate  in  such 
brace  on  bearings  therein,  "substantially  as 
specified,"  must  be  deemed  to  cover  only  ele- 
ments in  combination  having  substantially  the 
form  and  constructed  substantially  as  described 
in  the  final  specifications  and  shown  in  the 
accompanying  drawing,  where  the  Patent  Office, 
after  twice  refusing  to  allow  the  patent  because 
of  certain  prior  patents,  evidently  was  led  to 
take  favorable  action  because  of  the  peculiar 
form  of  the  described  bearing  when  situated  in 
a  vertical  cross  brace,  such  as  was  shown  in  the 
drawing,  with  the  described  accessories.  Judg- 
ment 109  F.  652,  48  C.  C.  A.  588,  reversed.— 
Singer  Mfg.  Co.  v.  Cramer,  24  S.  Ct  291,  192 
U.  S.  265,  48  L.  Ed.  437. 

^s»168.  ProoeediBss  in  Patent  Oi&oe  im 
S^nsral. 

See  38  Cent  Dig.  Pat  98  248^.  244. 

Where  the  claims  of  an  application  are  re- 
jected, and  thereupon  the  patentee  amends  the 
same  by  inserting  limitations  and  restrictions, 
the  patent  granted  thereunder  must  receive  a 
strict  and  narrow  construction.— Sargent  v.  Hall 
Safe  &  Lock  Co.,  114  U.  S.  63,  5  Sup.  Ct  1021, 
29  L.  Ed.  67. 

The  claim  for  a  patent  as  allowed  must  be 
read  and  interpreted  with  reference  to  a  claim 
that  has  been  rejected,  and  to  the  prior  state  of 
the  art,  and  cannot  be  so  construed  as  to  cover 
either  what  was  rejected  by  the  patent  office  or 
disclosed  by  prior  devices.  EXecree  20  Ct.  CL 
354,  affirmed.— Hubbell  v.  United  States,  21  S. 
Ct  24.  179  U.  S.  77,  45  L.  Ed.  95. 

^s>170.   State  of  tlie  art. 

See  38  Cent  Dig.  Pat.  8  246. 

,  In  the  present  state  of  the  art,  the  words 
"rocker-formed    collar-bearing,    or    its    eQuivn- 
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lent,"  in  such  patent,  cannot  embrace  all  modes 
of  affording  vertical  support  between  the  floor- 
wheel  housing  and  the  furniture  plate,  whereby 
lateral  oscillation  of  such  housing  is  permitted, 
but  must  be  restricted  to  such  a  bearing  resting 
on  a  collar  beneath  the  floor-wheel  housing. — 
Phopnix  Caster  Co.  v.  Spiegel,  133  U.  S.  360, 
10  S.  Ct.  400,  33  li.  Ed.  663. 

In  view  of  the  terms  of  the  specification 
and  the  prior  state  of  the  art,  said  claim  could 
not  be  80  construed  as  to  cover  a  roller-mill 
manufactured  in  accordance  with  letters  patent 
No.  334,460,  granted  January  19,  1886,  to  John 
T.  Obenchain.— Consolidated  Roller  Mill  Co.  v. 
Walker.  11  S.  Ct  292,  138  U.  S.  124,  34  I/.  Ed. 
920,  affirming  decree  (C.  C.)  43  F.  575. 

I^etters  patent  Na  252,280,  issued  January 
10,  1882,  to  Curtis  H.  Veeder,  for  a  "seat  for 
bicycles,"  claim  (1)  "a  suspension  saddle,  con- 
structed with  a  flexible  portion,  and  having  an 
under  spring  in  two  or  more  parts,  to  which  the 
flexible  portion  is  attached  at  either  end,  and 
which  metallic  parts  are  extensible";  and  (2) 
**in  a  velocipede  seat,  the  combination  of  plates 
and  clamps,  stop  and  adjusting  bolt,  substantial- 
ly as  described/'  The  patentee  states  that  he  is 
aware  "that  a  spring  has  been  used  to  support 
the  seat  or  saddle  of  a  bicycle,"  and  therefore 
does  not  claim  the  general  application^  of  a 
spring  for  that  purpose.  Held,  that  in  view  of 
this  disclaimer,  and  of  the  prior  state  of  the 
art,  as  shown  by  the  patent  of  April  10, 1866,  to 
John  C.  MiUer,  the  Fowler  patent  of  1880,  the 
Shire  patent  of  1879,  the  Bishop  patent  of  1859, 
and  otners,  the  invention  is  a  very  narrow  one, 
and  is  not  infringed  by  a  seat  which  employs 
springs  which  are  different  both  in  form  and  in 
the  method  of  adjustment — ^Pope  Mfg.  Co.  v. 
GormuUy  &  Jeffery  Mfg.  Co.,  144  U.  S.  238.  12 
S.  Ct.  637,  36  I/.  Ed.  419,  affirming  decree  (C. 
C.)  34  F.  886. 

^=»171.  Scope   and  ol&araeter  of  laTen- 

tlOB. 

See  38  Cent  Dig.  Pat  ||  247-349. 


-^  In.  Koneral* 

See  38  Cent  Dig.  Pat  |  247. 

The  imperfectly  successful  experiments  of 
Sawyer  and  Mann  with  c&rbonized  paper  and 
wood  carbon  fllaments  as  incandescent  conduc- 
tors for  electric  lamps  did  not  authorize  them 
to  claim  the  use  for  that  purpose  of  all  fibrous 
and  textile  substances;  it  appearing  that  there 
was  no  such  quality  common  to  fibrous  and  tex- 
tile substances  generally  as  makes  them  suitable 
for  that  purpose,  and  that  numerous  experi- 
ments, extending  to  thousands  of  different  kinds 
of  fibrous  vegetable  materials,  were  in  fact  made 
before  the  particular  fiber  of  the  commercially 
successful  lamp  was  discovered  by  Thomas  A. 
Edison.~Consolidated  Electric  Light  Co.  v.  Mc- 
Keesport  Light  Co.,  159  U.  S.M65,  16  S.  Ct.  75, 
40  L.  E^d.  221,  affirming  decree  (C.  C.)  40  F.  21. 


-^  Primary  and  pioneer  Inven- 
tlons. 

See  38  Cent  Dig.  Pat  |  248. 

"Pioneer,"  as  used  in  connection  with  a 
patent  is  commonly  understood  to  denote  one 
covering  a  function  never  before  performed, — ^a 
wholly  novel  device,  or  one  of  such  novelty  and 
importance  as  to  mark  a  distinct  step  in  the 
progress  of  the  art,  as  distinguished  from  a 
mere  improvement  or  perfection  of  what  has 
gone  before. — ^Boyden  Power-Brake  Co.  v.  West- 
inghouse,  18  S.  Ct  707,  170  U.  S.  537,  42  Lu 
Ed.  1136,  reversing  decree  70  F.  816,  17  C.  C. 
A.  430. 

The  fact  that  an  invention  of  an  improved 
air  brake  was  first  in  the  line  of  those  which 
resulted  in  placing  it  within  the  power  of  an 
engineer,  running  a  long  train,  to  stop  in  about 
half  the  time  and  half  the  distance  within  which 


any  similar  train  had  before  stopped,  entitled 
the  patent  to  a  liberality  of  construction  not  to 
be  accorded  to  an  ordinary  improvement  upon 
prior  devices;  but  this  liberality  must  be  exer- 
cised in  subordination  to  the  general  principle 
that  the  function  of  a  machine  cannot  be  patent- 
ed, and  hence  the  fact  that  another  machine  per- 
forms the  same  function  is  not  conclusive  that 
it  is  an  infringement. — Id. 

If  an  inventor  is  a  pioneer  in  the  art  of 
making  a  useful  device  which  goes  into  universal 
use,  his  claims  will  receive  a  broad  and  liberal 
construction. — Sessions  v.  Romadka,  145  U.  S. 
29,  12  S.  Ct  799,  36  L.  Ed.  609,  reversing  de- 
cree (C.  C.)  21  F.  124, 

The  devising  of  means  for  utilizing  a  ver- 
tical double  or  cross  brace  cast  in  one  piece  as 
a  support  for  a  sewing  machine  treadle  cannot 
be  deemed  to  have  involved  such  an  exercise  of 
the  inventive  faculty  as  to  make  the  Cramer 
patent,  No.  271,426,  for  a  new  and  improved 
sewing  machine  treadle,  a  primary  one,  and  en- 
title the  patentee  to  a  liberal  construction  of  his 
claim,  where,  at  the  time  of  his  alleged  inven- 
tion, a  vertical  cross  brace  and  a  lower  cross 
brace  or  tie  rod  were  common  adjuncts  of  sew- 
ing machines,  and  it  was  customary  to  support 
the  lower  cross  rod  or  brace  in  the  web  of  the 
legs  of  sewing  machines,  and  to  utilize  the  legs 
as  bearings,  and  the  employment  of  solid  cast- 
ings as  bearings  or  supports  for  oscillating 
shafts  where  a  fixed  alignment  was  essential 
was  a  well-known  method  of  machine  construc- 
tion. Judgment  109  F.  652,  48  C.  C.  A.  588, 
reversed.— Singer  Mfg.  Co.  v.  Cramer,  24  S.  Ct 
291,  192  U.  S.  265,  48  L.  Ed.  437. 


—  ImproTementa. 

See  38  Cent  Dig.  Pat  I  249. 

Claim  2  of  letters  patent  No.  186,869,  to 
James  Sargent  January  16,  1877,  for  improve- 
ments in  time-locks,  requires  that  the  tumblers 
of  the  combination-lock  and  its  spindles  shall 
be  free  to  rotate  while  the  bolt-work  is  held 
in  locked  position  by  the  bolt  or  b.earing  of  the 
combination-lock. — Sargent  v.  Hall  Safe  &  Lock 
Co.,  114  U.  S.  63,  5  S.  Ct  1021,  29  L  Ed.  67. 

Letters  patent  No.  216,293,  for  an  improved 
apparatus  for  resweating  tobacco,  do  not  sus- 
tain a  claim  for  a  process  of  steaming  tobacco 
by  means  of  steam,  or  steam  and  a  body  of  hot 
water,  nor  by  any  process  whatever,  but  must 
be  limited  to  the  apparatus;  the  precise  im- 
provement covered  thereby  being  the  substitu- 
tion of  a  wooden  vessel  for  holding  the  tobacco 
for  a  metallic  one. — Sutter  v.  Robinson,  7  S.  Ct 
376,  119  U.  S.  530,  30  L.  Ed.  492,  reversing 
decree  (C.  C.)  Robinson  v.  Sutter,  8  F.  82a 

In  such  an  apparatus,  the  use  of  the  cases, 
boxes,  or  packages  in  which  the  tobacco  was 
originally  packed  is  not  equivalent  to  the  use 
of  the  wooden  tobacco  holder  covered  by  said 
letters  patent— Id. 

The  first  claim  of  letters  patent  >^a  228,525, 
granted  June  8,  1880,  to  WilUam  D.  Gray  for 
improvements  in  roller  grinding-mills,  namely, 
"(1)  in  a  roller  grinding-mill,  the  combination 
of  the  counter-shaft,  provided  with  •  pulleys  at 
both  ends,  and  having  said  ends  mounted  in 
vertically  and  independently  adjustable  bear- 
ings, the  roils,  C,  E,  having  pulleys  connected 
by  belts  with  one  end  of  the  counter-shaft,  and 
the  rolls  D,  F,  independently  connected  by  belts 
with  tlie  other  end  of  the  counter-shaft '  as 
shown,*'  does  not  disclose  any  patentable  sub- 
ject-matter. The  application  of  belting  to  drive 
roller  grinding-mills  did  not  originate  with 
Gray,  and  his  peculiar  arrangement  resulted  at 
most  in  an  improvement  in  degree  merely,  and 
said  combination  evinced  only  the  exercise  of 
ordinary  mechanical  or  engineering  skilL— Con- 
I  solidated  RoUer  Mill  Co.  v.  Walker,  11  S.  Ct 
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292,  138  U.  S.  124,  34  Tx  Ed.  920,  affirming 
decree  (C.  C.)  43  F.  575. 

The  Covert  patent,  No.  161,757,  for  an  im- 
provement in  clasps  or  thimbles  for  hitching 
devices,  is  void  for  want  of  invention. — Sargent 
V.  Covert,  14  S.  Ct  676,  152  U.  S.  516,  38  L. 
Ed.  536,  reversing  decree  (C.  C.)  Covert  v.  Sar- 
gent, 38  F.  237. 

The  claims  of  a  patent,  the  novelty  of  which 
is  open  to  doubt,  and  which  is  not  for  a  pioneer 
invention,  should  be  rigidly  construed.— Wright 
v.  Yuengling,  155  U.  S.  47,  15  S.  Ct.  1,  39  U 
Ed.  64. 

^=^175.   Claims  for  prooeMes. 

See  38  Cent  Dig.  Pat  ||  250.  250%. 

In  a  patent  for  a  process,  an  element  in 
the  process,  not  specifically  described  in  th« 
claim,  cannot  be  deemed  to  be  included  there- 
in  and  covered  by  the  patent  from  a  mere  men* 
tion  of  a  quality  of  the  product.— Western  Elec- 
tric Mfg.  Co.  V.  Ansonia  Brass  &  Copper  Co., 
114  U.  S.  447,  5  S.  Ct  941,  29  U  Ed.  210, 
affirming  decree  (C.  C.)  9  F.  706. 

The  fifth  claim  of  letters  No.  174,465,  of 
March  7, 1876,  to  A.  G.  Bell,  for  "improvements 
in  telegraphy,^  is  as  follows:  "The  method  of 
and  apparatus  for  transmitting  vocal  or  other 
sounds  telegrapnicaUy,  as  herem  described,  by 
causing  electrical  undulations,  similar  in  form 
to  the  vibrations  of  the  air  accompanying  the 
said  vocal  or  other  sounds,  substantially  as  set 
forth."  Held  that,  though  articulate  speech 
was  not  mentioned  by  name  in  the  patent,  the 
sound  of  articulate  speech  was  one  of  the  "vocal 
or  other  sounds"  referred  to,  and  that  the  claim 
embraced  the  art  of  transferring  to  or  impress- 
ing on  an  iindulatory  current  the  vibrations  of 
air  produced  by  the  human  voice  in  articulate 
speech,  so  that  the  speech  would  be  carried  to 
and  received  by  a  listener  at  a  distance  on  the 
line  of  the  current. — Dolbear  v.  American  Bell 
Tel.  Co.,  126  U.  S.  1,  8  S.  Ct  778,  31  L.  Ed. 
863. 

Said  claim  is  not  for  the  use  of  a  current  in 
its  natural  state  as  it  comes  from  the  battery, 
but  for  putting  a  continuous  current  in  n  closed 
circuit,  under  such  conditions  that  changes  of 
intensity  therein  may  be  produced  exactly  cor- 
responding to  the  changes  of  density  in  the 
air  caused  by  the  vibrations  which  accompany 
vocal  or  other  sounds,  and  for  using  that  elec- 
trical condition,  thus  created,  for  sending  and 
receiving  articulate  speech  telegraphically.  So 
construed,  the  claim  is  not  for  the  mere  use  of 
electricity  as  distinct  from  the  particular  pro- 
cess with  which  it  is  connected  in  the  patent 
—Id. 

The  idea  of  the  permanent  retention  in  a 
reservoir  of  a  large  quantity  of  molten  metal 
as  a  basis  for  unification  of  the  product  of  blast 
furnaces  received  into  it  is  sufficiently  disclosed 
in  the  claim  of  the  Jones  patent.  No.  404,414, 
for  a  process  of  mixing  molten  pi^  iron  so  as  to 
secure  greater  uniformity  in  chemical  composi- 
tion, preparatory  to  further  treatment,  which 
specifies  neither  the  size  of  the  reservoir  nor  the 
amount  of  metal  to  be  left  therein,  where  the 
specifications  call  for  a  reservoir  of  any  conven- 
ient size,  "holding,  say,  100  tons  of  metal,"  with 
the  bottom  of  the  dischan^e  spout  two  feet  above 
the  bottom  of  the  vessel  in  a  100-tou  tank,  "and 
more  or  less  according  to  the  capacity  of  the 
vessel,"  for  the  purpose  of  leaving  a  considerable 
quantity  remaining  and  un poured  with  which 
the  fresh  additions  may  mix.  Decree,  Cambria 
Iron  Co.  V.  Carnegie  Steel  Co.,  37  C.  C.  A.  593, 
96  F.  850,  reversed.— Carnegie  Steel  Co.  v. 
Cambria  Iron  Ca.  22  S.  Ct  698,  185  U.  S.  403, 
46  I/.  Ed.  968. 

A  construction  of  the  claim  of  the  Jones 
patent,  No.  404,414,  for  a  process  of  mixing 
molten  pig  metal,  as  covering  a  method  for 
avoiding  abrupt  variations  in  its  chemical  con- 
stituents, preparatory  to  further  treatment  in 


converting  it  into  steel,  is  not  inconsistent  with 
the  specification  of  the  patent  that  its  nrimary 
object  was  to  render  the  product  of  steel  works 
uniform  in  chemical  composition.— Id. 

^^176«   Claims  for  maol&laes  or  maas- 
f aotnros  la  soneral. 

See  88  Cent  Dig.  Pat  S9  250%-252. 

In  patents  for  combinations  of  mechanism, 
limitations  and  provisos  imposed  by  the  inven- 
tor, especially  sudi  as  were  introduced  into  an 
application  after  it  had  been  persistently  reject- 
ed, must  be  strictly  construed  against  the  in- 
ventor and  in  favor  of  the  public,  and  looked  up- 
on as  in  the  nature  of  disclaimers. — Sargent  v. 
Hall  Safe  &  Lock  Co.,  114  U.  S.  63,  5  S.  Ct. 
1021,  29  L.  Ed.  67. 

Upon  an  invention  for  bronzing  iron,  two 
patents  were  granted, — one  for  the  process,  and 
the  other  for  the  product.  Held,  that  the  latter 
patent  only  covered  articles  produced  by  the 
process  described,  and  not  any  like  articles 
which  might  be  made  in  other  ways. — ^Plummet 
V.  Sargent,  120  U.  S.  442.  7  Sup.  Ct  640,  SO 
Li.  Ed.  737,  affirming  decree  (C.  C.)  Tucker  v. 
Sargent,  9  F.  299. 

Bell,  after  describing  clearly  in  his  patent 
his  process  of  transmittinp^  speedi  telegraphical- 
ly, pointed  out  two  ways  in  which  this  might  be 
done:  One,  by  the  "vibration  or  motion  of  bodies 
capable  of  inductive  action,  or  by  the  vibration 
of  the  conducting  wire  itself  in  the  neighbor- 
hood of  such  bodies";  and  the  other,  "by  al- 
ternately increasing  and  diminishing  the  re- 
sistance of  the  circuit,  or  by  alternately  in- 
creasing and  diminishing  the  power  of  the 
battery."  He  then  said  that  he  preferred  to 
employ  for  his  purpose  an  electro-magnet,  hav- 
ing a  coil  on  one  of  its  legs,  and  proceeded  to 
describe  the  construction  of  the  particular  ap- 
paratus, in  which  the  electro-magnet,  or  mag- 
neto method,  was  employed.  Held,  that  the 
fifth  claim,  set  out  above,  being,  first,  for  the 
process,  and,  second,  for  the  apparatus,  it  was 
not  to  be  confined  to  the  magneto  instrument, 
and  such  modes  of  creating  electrical  undula- 
tions as  could  be  produced  by  that  form  of  ap- 
paratus ;  but  that  it  included  both  the  magneto 
and  variable  resistance  methodcr,  and  the  par- 
ticular magneto  apparatus  described,  or  its 
equivalent. — Dolbear  v.  American  Bell  Tel.  Ca, 
126  U.  S.  1.  8  S.  Ct.  778,  31  Lu  Ed.  863. 

The  third  claim  of  the  patent  is  for  the 
"improvement  in  the  method  of  stretching  hides, 
which  consists  in  dragging  the  hide  over  a 
stretcher,  and  also  over  a  friction  table  or 
beam,  by  means  of  a  revolving  roller,  to  which 
the  hide  is  secured,  as  described,  whereby,  aa 
the  hide  is  passed  over  the  table  or  beam,  the 
thicker  portions  of  the  hide  are  detained  or 
made  to  lag  by  pressure  applied  to  such  thicker 
portions,  to  incrtose  at  such  points  the  fric- 
tion between  the  hide  and  the  table,  substantial- 
ly as  specified."  Held,  that  this  claim  is  merely 
for  the  exclusive  right  of  using  the  machine  of 
the  first  claim,  and  cannot  be  infringed  except 
by  infringing  that  claim. — Weatherhted  ▼. 
Coupe,  147  L'.  S.  322,  13  S.  Ct  312,  37  L.  Ed. 
188,  reversing  decree  (C.  C.)  Coupe  v.  Weather- 
head,  16  F.  673. 

A  statement  in  the  specifications  of  the 
Dolan  patent.  No.  589,342,  for  a  duplex  acety- 
lene gas  burner  or  tip  of  the  Bunsen  type,  hav- 
ing a  series  of  inclined  air  passages  on  tho 
sides,  that,  if  the  burner  were  cut  off,  the  gen- 
eral shape  and  condition  of  the  flame  would  be 
the  same,  does  not  indicate  with  sufficient  defi- 
niteness  that  the  essence  of  the  invention  is  to 
have  so  short  a  chamber  or  cylinder  as  to  pre- 
vent the  mixing  of  the  air  taken  into  it,  and 
to  emit  a  current  of  gas  surounded  by  the  great- 
er part  of  such  air  as  an  envelop  or  film.  I>e- 
crees,  American  Lava  Co.  y.  Steward  (1907)  155 
F.  731,  84  C.  C.  A.  157,  and  American  Lava 
Co.  V.  Kirschberger,  155  F.  740,  84  C.  C.   A. 
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166,  affiimed.— Steward  v.  American  Lava  Co., 
30  S.  Ct.  46,  215  U.  S.  161,  54  L.  Ed.  139. 

<I=»17T.   Claims  for  eombiaatioiis* 

See  S8  Cent  Dig.  Pat.  99  2S3.  254. 

In  a  combination  daim,  if  the  patentee  spec- 
ifies any  element  as  entering  into  the  corobi* 
nation  either  directly  by  the  language  of  the 
claim,  or  by  such  a  reference  to  the  descriptive 
part  of  the  si>ecification  as  carries  such  element 
iDto  the  daim,  he  makes  such  element  a  mate- 
rial part  of  the  combination,  and  the  court  can- 
not declare  it  to  be  immaterial.— Fay  v.  Cordes- 
man,  109  U.  S.  408.  3  S.  Ct.  236,  27  I/.  Ed.  979. 

When  a  patent  is  for  a  combination  only, 
none  of  the  separate  elements  of  which  it  is 
composed  are  included  within  the  monopoly. — 
Rowell  V.  Lindsay,  113  U.  S.  97,  5  S.  Ct.  507, 
28  Im  Ed.  906,  affirming  decree  (0,  0.)'6  F. 
290. 

Letters  patent  No.  314,142,  issued  March 
17,  1885,  to  Thomas  J.  Kirkpatrick,  claim  "the 
combination,  with  the  perch  or  backbone  of  a 
bicycle,  or  similar  vehicle,  of  independent  front 
and  rear  springs  secured  to  said  perch  or  back- 
bone, and  a  fleziblq  seat  suspended  directly  from 
said  springs  at  the  front  and  rear,  respectively, 
substantially  as  set  forth."  In  the  specifica- 
tions the  patentee  states  that  in  order  to  extend 
the  flexible  seat  as  far  forward  as  possible,  and 
at  the  same  time  secure  the  full  elasticity  of  the 
forward  spring,  "I  construct  the  said  springs 
with  two  wings  adapted  to  extend  forward  of 
the  head,  and  turn  upward  and  backward  to  con- 
nect with  the  forward  end  of  the  seat."  Heldj 
that  in  view  of  the  Fowler  patents  of  1880  and 
1881,  and  the  Veeder  patent  of  1882,  the  patent 
most  be  limited  to  a  forward  spring  adapted  to 
extend  forward  of  the  head  and  turn  upward 
and  backward,  ''substantially  as  set  forth." — 
Pope  Mfg.  Co.  V.  GormuUy  &  Jeffery  Mfg.  Co., 
144  U.  S.  248,  12  S.  Ct.  641,  36  Lu  Ed.  42S,  af- 
firming decree  (C.  C.)  34  F.  893. 

A  specific  combination  claim,  containing  let- 
ters of  reference  to  the  element];  included,  can- 
not be  broadened  by  interpretation  so  as  to 
include  additional  elements  not  referred  to,  and 
which  are  outside  the  scope  of  the  patent,  as 
expressed  in  the  specifications.— Wollensak  v. 
Sargent.  151  U.  S.  221,  14  S.  Ct,  291.  38  L. 
Ed.  137,  affirming  decree  (C.  C.)  41  F.  53. 

X.  XnXE,  CONVETANCES,  AND  GON- 

TBAOTS. 

See  Monopolies,  ^=»17. 

Jurisdiction  of  federal  courts,  see  Courts, 

290. 
Transfer  on  bankruptcy,  see  Bankruptcy, 

150. 

(A)  RIGHTS  OF  PATENTEES  IN  GEN- 
ERAL. 

^=>183«  Assismnent     of     Inveiition     or 
rlKbt  to  patent. 

See  38  Cent.  Dig.  Pat:  §8  259-262;    U  Cent.  Dig. 
Contracto,  S  396. 

The  obligation  of  the  vendee  in  a  contract 
for  the  sale  of  an  invention  of  an  improved 
automatic  coaster,  brake  for  bicycles  to  pay 
royalties  on  all  devices  made  or  sold  embodying 
the  invention,  and  to  use  due  business  diligence 
to  push  their  sale,  cannot  be  so  extended  as  to 
require  an  account  for  the  manufacture  and 
sale  of  a  new  device,  accomplishing  the  same 
results,  but  differing  radically  in  construction 
and  operation,  which  may  reasonably  and  hon- 
estly have  been  regarded  as  superior  to  the  ven- 
dor's invention.    Decree  24  App.  D.  C.  311,  re- 


versed.—Eclipse  Bicycle  Co.  v.  Farrow,  26  S. 
Ct  150,  199  U.  S.  581,  50  L.  Ed.  317. 

The  lack  of  novelty  in  a  supposed  inven-  ^ 
tion  does  not,  until  the  final  adverse  action  by 
the  Patent  Office,  which  is  to  terminate  the 
contract  for  its  sale,  relieve  the  vendee  of  its 
obligation  under  the  contract  to  pay  royalties 
''on  all  the  devices  made  or  sold  embodying  the 
invention,"  where  the  vendee  took  an  assign- 
ment of  the  inventor's  right,  title,  and  inter- 
est, took  charge  of  his  applications  for  patents, 
and  agreed  to  defend  the  invention  against  in- 
fringement.—Id. 

The  vendee  in  a  contract  for  the  sale  of 
an  invention  cannot  rescind  for  failure  of  con- 
sideration because  of  the  rejection  of  patents 
for  some  of  the  claims,  without  returning  to  the 
vendor  those  parts  or  the  supposed  invention 
for  which  the  patents  were  allowed. — Id. 

The  refusal  of  patents  for  some  of  the 
claims  of  invention  only  exonerates  the  vendee 
of  such  invention  from  any  obligation  to  pay 
further  royalties  on  devices  made  and  sold  by 
it  which  do  not  embody  what  remains  of  the 
claims,  where  the  contract  requires  the  payment 
of  royalties  on  all  devices  embodying  the  inven- 
tion until  final  adverse  action  by  the  Patent 
Office.— Id. 

Royalties  upon  any  device  found  to  come 
within  a  contract  for  the  sale  of  an  invention 
are  within  the  scope  of  a  reference  to  an 
auditor  to  state  the  account,  under  a  decree 
declaring  in  general  terms,  the  rights  of  the 
complainant  to  royalties  upon  all  devices  manu- 
factured by  the  defendant  and  embodying  the 
inventions  mentioned  in  the  contract,  although 
both  the  bill  and  the  decree  specifically  men- 
tioned but  a  single  device,  the  bill  averring 
complainant's  ignorance  of  details  and  want  of 
means  of  learning  them  except  by  discovery, 
and  pra3nng  a  disclosure,  obviously  intended*  to 
include  substitutes  for  his  invention. — Id. 

$=»184.  EzcIusIto  natiire  of  rlfl^ht* 

See  38  Cent.  Dig.  Pat.  SS  263-266. 


»—  Articles  made,  used,  or  pnr-^ 
obased  by  o-thers  before  appll-^ 
catioii.  for  patent* 

See  88  Cent.  Dig.  Pat.  §  264. 

Where  an  inventor  constructs  and  puts  in 
operation  his  machine  for  the  use  of  another  in 
that  other's  business,  before  he  makes  applica- 
tion for  a  patent,  he  by  his  own  act  sets  that 
machine  free  from  his  subsequently  acouired 
monopoly,  and  cannot  be  said  to  be  deprived  of 
his  property  without  compensation,-  because  the* 
statute  (Rev.  bt.  §  4899  [U.  S.  Comp.  St  1901,. 
p.  3387]),  permits  the  other  to  use  the  machine 
without  liability  to  him. — Dable  Grain  Shovel 
Co.  V.  Flint,  137  U.  S.  41, 11  S.  Ot  8,  34  U  Ed. 
618,  affirming  judgment  (C.  C.)  42  F.  686. 

Under  Rev.  St.  f  4899  (U.  S.  Comp.  St 
1901.  p.  3387),  providmg  that  one  who  purchas- 
es of  the  inventor,  or  with  his  knowledge  and 
consent  constructs,  a  newly  invented  machine 
before  the  inventor's  application  for  a  patent, 
or  who  sells  or  uses  one  so  constructed,  may 
use  or  vend  to  others,  to  be  used,  the  specific 
thing,  without  liability,  one  who  allows  his  part- 
ners to  use  his  invention  in  the  machines  owned 
by  the  firm,  before  he  obtains  his  patent  or  goes 
out  of  the  firm,  cannot  thereafter  sue  them  for 
infringement  as  regards  the  same  machines* 
Not  even  if  in  going  out  he  reserves  the  privi- 
leges of  denying  their  right  to  continue  the  use 
of  said  improvements. — Wade  v.  Metcalf,  128^ 
U.  S.  202,  9  S.  Ct  271,  32  L.  Ed.  661,  affirming 
decree  (C.  C.)  16  F.  130. 

^=9189,  Territorial  extent  of  ri^bts. 

See  38  Cent.  Dig.  Pat  fi  267. 

Sales  consummated  in  Canada  are  not  an 
infringement  of  a  patent  from  the  United  States 
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in  view  of  Iter.  St.  |  4884  (Oomp.  St.  1913,  | 
9428).— Dowagiac  Mfg.  Co.  v.  Minnesota  Mohne 
Plow  C5o.,  35  S.  Ct,  221.  235  U.  S.  641,  59  L. 
'Ed.  398,  reversing  decree  183  F.  814,  105  O. 
C.  A.  526. 

^s>101.  RiKhta  and  powers  of  patentees 
as   to  maldiifl^,  use,  or  sale  of 
iaTentloii. 
See  tt  Cent  Dig.  Pat  fi  268. 

The  exduaive  right  ''to  make,  use  and  vend 
the  invention,'*  granted  by  Rev.  St.  f  4884  (U. 
S.  Comp.  St  1901,  p.  3381),  to  the  patentee, 
and  his  assigns,  does  not  include  the  right  to 
limit  by  notice  the  price  at  which  the  patented 
article  may  be  resold  at  retail  by  a  purchaser 
from  jobbers  purchasing  from  patentee. — Bauer 
&  Oie  V.  O'DonneU,  33  8.  Ct  616.  229  U.  S. 
1.  57  li.  Ed.  1041,  50  L.  B.  A.  (N.  S.)  1185,  Ann. 
Cas.  1915A,  150. 

(B)  ASSIGNMENTS  AM)  OTHER  TRANS- 
FERS. 

Jurisdiction  of  court  of  claims,  see  Courts,  ^=» 
449. 

^=5>193.  Assisnabllity  of  patents. 

See  88  Cent  Dig.  Pat  I  270. 

One  owAing  a  patent  with  several  claims 
cannot  assign  a  sinf^e  claim  only,  so  as  to  con- 
vey the  legal  title,  or  enable  the  assignee  to 
sue  thereon  in  his  own  name,  and  such  an  as- 
signment will  be  construed  as  a  mere  license. — 
Pope  Mfg.  Co.  V.  Gormully  ft  Jeffery  Mfg.  Co., 
144  U.  S.  248^  12  S.  Ct.  641.  36  L.  Ed.  423» 
affirming  decree  (C.  C.)  34  F.  893. 

^=»105«  Asroeaaents  to  asslsn* 

8^  88  Cent  Dig.  Pat  88  27a>274. 

A  biU  for  specific  performance  of  a  contract 
to  assign  to  plaintiff  any  patent  that  defendant 
might  obtain  for  certain  inventions  alleged  that 
defendant,  to  evade  his  contract,  had  obtained 
the  issue  of  a  patent  to  a  third  person,  defend- 
ant being  the  real  inventor.  Held,  that  the  bill 
could  not  be  maintained  for  an  accounting  of 
the  profits  received  by  defendant  from  the  use 
of  this  patent,  as  a  decree  for  profits  can  only 
proceed  on  the  ground  that  plamtiff  is  at  least 
the  equitable  owner  of  the  patent — ^Kennedy  v. 
Hazelton,  128  U.  S.  667,  9  S.  Ct  202,  .32  L. 
Ed.  576»  affirming  decree  (0.  C.)  33  F.  293. 

S.,  by  an  absolute  assignment,  transferred, 
for  a  certain  consideration,  title  to  a  patent, 
and  on  the  following  day  ne  and  the  assignee 
entered  into  a  contract,  reciting  that,  instead 
of  the  consideration  mentioned  in  the  assign- 
ment, the  assignee  should  pay  certain  sums  on 
future  dates,  and  if  he  should  fail  to  do  so  the 
title  to  the  patents  should  return  to  S.  held, 
that  the  transaction  was  not  an  executory  con- 
tract to  assign,  but  an  absolute  assignment,  and 
vested  the  legal  title  to  the  patent  in  the  as- 
signee.—Boesdi  V.  Graff,  133  U.  S.  697,  10  S. 
Ct  378,  33  li.  Ed.  787,  reversing  decree  (C.  C.) 
Oraff  V.  Boesch,  33  F.  279. 

An  inventor  entered  into  a  contract  with 
a  third  person,  whereby  the  latter  was  to  fur- 
nish money  to  apply  for  and  obtain  a  patent  for 
a  half  interest.  The  inventor  died  after  filing 
an  application,  and  thereafter  the  third  person 
entered  into  an  agreement  with  his  widow, 
who  was  acting  as  administrator  de  son  tort, 
whereby  the  former  was  to  prosecute  the  ap- 
plication, and  to  have  a  sole  interest  in  the 
patent  after  a  certain  sum  had  been  realized  by 
the  widow  from  the  profits  made  on  the  machine. 
Thereafter  such  third  person  received  tempo- 
rary letters  of  administration  upon  the  estate  of 
the  inventor^  and,  while  acting  thereunder,  the 
patent  was  issued  in  the  name  of  the  inventor, 
his  **heirs  or  assigns.''  Held,  that  such  third 
person  had  the  equitable  title  to  the  patent,  and 
the  fact  that  there  was  no  record  evidence  of 


these  agreements  filed  In  the  patent  office  was 
immaterial  in  the  absence  of  any  question  as 
to  the  rights  of  third  partie8.~De  la  Vergne 
Refrigerating  Mach.  Co.  v.  Featherstone.  147 
U.  S.  209.  13  S.  Ot.  283.  37  L.  Ed.  138,  re- 
versing opinion  (C.  C.)  49  F.  916. 

^=»106.  Requisites   and  validity   of   as- 
sicnments  and  grants. 

See  88  Cent  Dig.  Pat  SI  27S-280. 

^=39 199,  .1..  Reeordins* 

See  88  Cent  Dig.  Pat.  8  279. 

,  The  recording  of  a  mortgage  on  a  patent 
right  in  the  patent  office  is  equivalent  to  a  de- 
livery of  possession,  and  makes  the  title  of  the 
mortgagee  complete  against  all  persons,  includ- 
ing the  mortgagor;  and  the  mortgagee  is  the 
only  person  who  can  thereafter  sue  for  an  in- 
fringement of  the  patent  by  third  persons,  and 
such  an  action  cannot  be  maintamed  by  the 
mortgi^gor's  licensee.— Waterman  v.  Mackenzie, 
138  U.  S.  252,  11  S.  Ct.  334,  34  L.  Ed.  923. 
affirming  decree  (C.  C.)  29  F.  316. 

^=ar202«  Constmetion   and   operation   of 
assignments  and  grants. 
See  88  Cent  Dig.  Pat  98  281-288. 

A  provision  in  an  assignment  of  a  patent, 
that  the  net  profits  arising  from  sales,  royalties, 
settlements,  or  other  sources,  are  to  be  dividea 
between  the  parties  to  the  assignment,  so  as  to 
pye  the  patentee  one-fourth  thereof,  does  not 
m  any  respect  modify  or  limit  the  absolute 
transfer  of  title.— Rude  v.  Westcott,  130  U.  B. 
152,  9  S.  Ct.  463,  32  L.  Ed.  888. 

A  clause  in  an  assignment  of  a  patent  ap- 
pointing the  assignees  attorneys  of  the  pat- 
entee, with  authority  to  use  his  name  whenever 
they  deem  proper  in  the  management  of  the 
business  connected  with  the  ownership  of  the 
patent,  does  not  in  any  way  restrict  the  inter- 
est or  power  of  the/ assignees.— Id. 

<8=»203.    Risbts    and    UabiUties    of    as- 


See  88  Cent  Dig.  Pat  81  280-884. 

A  verbal  license  or  interest  given  by  the 
patentee  is  not  valid,  as  against  a  subseouent 
assignee  of  the  patent  who  had  no  notice  tnere- 
of.—Gates  Iron  Works  v.  Fraser,  153  U.  S» 
332,  14  S.  Ct.  883,  38  U  Ed.  734,  affirming  de- 
cree (C.  C.)  42  F.  49. 

(Q  LICENSES  AND  CONTRACTS. 

Conflicting  jurisdiction,  see  Courts,  ^=:»498. 
Jurisdiction  of  court  of  claims  of  proceedins^ 

against  United    States,   see  Courts,   <^rr>449> 
Jurisdiction  of  federal  court,  see  Courts,  ^=s» 

29a 
Jurisdiction  of  state  court  in  action  for  priot 

of  patented  article,  see  Courts,  ^=»489. 
Jurisdiction   of   Supreme   Court  in   action    for 

royalties,  see  Courts,  '^s»394(l). 
Jurisdiction  on  appeal  dependent  on  amount  in 

controversy  in  action  on  license  contract,  see 

Appeal  and  Error,  ^=^45. 
Reception  of  evidence  in  action  for  royalties, 

see  Trial,  ^s»64. 
Restrictions  as  to  sale  and  price  as  monopoly, 

see  Monopoly,  ^=:»12. 

^==9208.  Requisites    and   Talidity   of   li- 
censes* 

See  38  Cent  Dig.  Pat  89  800-808. 

^=»200«  —  Express  Uoensesb 

See  38  Cent  Dig.  Pat  89  800,  303. 

T.,  while  employed  by  J.  and  G.,  procured 
patent  dated  December  27,  1870,  No.  110,513» 
for^  an  improvement  in  carriage  bows.  Sep> 
tember  1,  1870,  he  had  agreed  to  permit  J.  and 
G.  to  use  the  patented  articles  for  a  certain 
royalty,  and  "that  any  improvement  made  on 
the  patented  articles  shall  be  for  the  mutoal 
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benefit  of  the  parties.'*  T.  thereafter  made 
improvements,  for  which  he  obtained  patent  No. 
114,885,  dated  May  16,  1871,  and  J.  and  6. 
manufactured  articles  covered  th<»reBv  under  the 
agreement.  The  latter  patent  proved  the  more 
valuable  of  the  two.  On  August  24.  1875, 
letters  patent  No.  166,950  were  issued  to  J. 
for  an  improvement  in  bow  sockets  for  buggy 
tops.  In  an  action  by  J.  and  G.  to  restrain  T. 
from  infringing  the  last-mentioned  patent,  held, 
that  defendant  was  entitled  to  manufacture  the 
articles  patented  by  letters  patent  No.  166,950 
free  of  royalty.— Topliff  v.  TopUfP.  122  U.  S. 
121,  7  S.  OL  1057,  30  L.  Ed.  1110. 

License  restriction  may  be  imposed  on  pur- 
chaser of  a  rotary  mimeograph  that  the  machine 
may  be  used  only  with  supplies  made  by  the 
patentee,  though  they  are  unpatented.— Henry 
V.  A.  B.  Dick  Co.,  32  S.  Ct  364,  224  U.  S.  1, 
56  Lr.  Ed.  645,  Ann.  Cas.  1913D,  880. 

^=92 lO.  —  Implied  lieeiuies. 
See  88  Cent  Dig.  Pat  H  801.  802. 

Complainant  had  a  i>atent  on  a  stack  of 
rollers  used  in  crashing  seed.  Defendants,  with 
the  knowledge  of  patentee,  purchased  a  set  of 
rollers  from  his  agent.  These  not  working 
BucceasfaUy,  they  returned  them,  retaining  the 
frame,  and  purchased  rollers  of  another.  Ueld, 
that  the  use  of  the  rollers  did  not  necessarily 
involTe  the  use  of  the  prooens  for  crushing 
seed,  alao  patented  by  complainant,  and  was 
not  a  license  to  defendants  to  so  use  it. — ^Law* 
ther  ▼.  Hamilton,  124  U.  S.  1.  8  S.  Ct.  342,  31 
L.  ESd.  825,  reversing  decree  (C.  C.)  21  F.  811. 

Hie  fact  that  an  invention  is  made  by  an 
employ^  after  a  long  series  ot  experiments  con- 
ducted at  his  employer's  expense,  and  that  he 
thereafter  remains  in  tl^e  employment  for  many 
vean,  with  full  knowledge  that  the  employer 
Is  applying  the  invention  to  its  manufactures, 
raises  an  indefeasible  implied  license  in  favor 
of  the  employer,  and  the  inventor  cannot  there- 
after sue  him  for  infringement.— Lane  ft  Bod- 
ley  Co.  ▼.  Locke,  150  U.  S.  193,  14  S.  Ct  78, 
37  Ll  E3d.  1049,  decree  reversed  Locke  v.  Lane 
ft  Bodley  Co.  (O.  C.)  35  F.  289. 


1.  OoBstmetlon   and   operation  of 
lioenses. 

See  88  Cent  Dig.  Pat  ||  804-811. 

The  sale  of  a  patented  article  by  an  assignee 
within  his  territory  carries  the  right  to  use  it 
everywhere.— Hobble  v.  Jennison,  149  U.  S.  355, 
13  S.  Ct.  879,  37  L.  Ed.  766.    . 

An  assignment  to  the  government,  "for  the 
sum  of  one  dollar,  and  other  valuable  consider- 
ation to  me  paid,"  of  the  right  to  make  and  use, 
for  the  full  term  of  the  patent,  improvements 
made  by  a  government  machinist  on  machines 
under  his  charge,  largely  in  office  hours,  and 
entirelv  with  government  tools,  and  for  which 
he  took  out  a  natent  at  the  government's  ex- 
pense, gives  to  the  government  an  absolute  right 
to  make  and  use  such  machioes  to  the  end  of 
the  term.— McAleer  v.  United  States,  150  U. 
8.  424,  14  S.  Ct  160,  37  L.  Ed.  1130. 

Patented  articles  which  have  been  once  sold 
by  the  patentee  thereby  pass  out  of  the  limits 
of  the  monopoly,  and  one  who  subsequently  sells 
them  to  others  is  not  an  infringer.— Morgan 
Envelope  Co.  v.  Albany  Perforated  Wrapping 
Pai^r  Coj.  152  U.  S.  425,  14  S.  Ct  627,  38 

Where  the  rights  under  a  patent  have  been 
assigned  to  different  persons  for  the  states  of 
Massachusetts  and  Michigan,  a  dealer  in  Massa- 
chusetts may  purchase  the  patented  articles 
of  the  assignee  for  Michigan  for  the  purpose  of 
resale  in  Massachusetts,  and  may  sell  them 
there  without  liability  to  the  Massachusetts  as- 
signee.—Keeler  V.  Standard  Folding  Bed  Co., 
157  U.  S.  659,  15  S.  Ct.  738,  39  L.  Ed.  848, 


reversing  decree  (C.  O.)  Standard  Folding  Bed 
Co.  V.  Keeler,  41  F.  51. 

^s»21&  Rlahts,  remedies,  and  liabiUtles 
oz  lieeasoes. 

8m  88  Cent  Dig.  Pat  91  812-814. 

Plaintiff  agreed  in  writing  to  sell  the  right 
to  use  his  patent  in  certain  states,  to  a  corpora- 
tion to  be  organized,  defendants  to  be  among  the 
incorporators,  for  $25,000,  and,  by  a  contempo- 
rary a^eement,  was  not  to  look  to  the  indi- 
vidual incorporators  for  payment  of  the  money. 
The  project  was  abandoned,  and  plaintiff  in- 
troduced testimony  of  an  agreement  oetween  de- 
fendants and  patentee  that  they  should  take 
the  patent  at  the  terms  agreed  on  with  the  pro- 
posed company.  Heldy  that  there  was  evidence 
that  defendants  had  succeeded  to  the  obligation 
under  the  originiti  contract,  and  that  the  agree- 
ment not  to  look  to  the  individual  defendants 
had  been  negatived  thereby.— Humiston  v.  Wood, 
124  U.  S.  12,  8  S.  Ct  347.  31  L.  Ed.  354. 

The  chief  of  Ihe  government  bureau  of  print- 
ing and  engraving,  being  requested  by  his  su- 
perior officer  to  devise  an  internal  revenue 
stamp,  conceived  the  idea  of  a*  self-canceling 
stamp,  and,  under  his  direction,  the  employes 
of  the  bureau,  using  government  property  and 
machinery*  prtepared  a  die  for  printing.  Rec- 
ommending the  adoption  of  this  stamp,  he  stat- 
ed to  the  commissioner  of  internal  revenue  that 
he  would  make  no  charge  for  its  use  because 
he  was  in  the  ^vemment  employ,  and  used  gov- 
ernment machinery  in  producing  it  He,  how- 
ever, applied  for  a  patent,  which  was  issued 
December  21,  1869,  to  his  assignee.  Held,  that 
the  government  had  a  right  to  use  the  stamp 
without  making  any  compensation  to  the  piat- 
entee.— Solomons  v.  United  States,  137  U.  S. 
342,  11  S.  Ct.  88,  34  L.  Ed.  667,  affirming 
judgment  21  Ct  CI.  479,  and  22  Ct  CI.  335. 

A  grant,  by  the  owner  of  a  patent,  of  the 
sole  and  exdusive  right  and  license  to  manu- 
facture and  sell  the  patented  article  throughout 
the  United  States  does  not  include  the  .right  to 
use  such  patented  article,  at  least  if  manufac- 
tured by  third  persons,  and  is  therefore  a  merp 
license,  and  not  an  assignment  of  any  title  to 
the  patent,  and  does  not  give  the  licensee  the 
right  to  sue  alone,  either  at  law  or  in  equi^, 
for  its  infringement— Waterman  v.  Mackenzie, 
138  U.  S.  2S,  11  S.  Ct  334.  34  L.  Ed.  923, 
affirming  decree  (C.  C.)  29  F.  316. 

An  inadvertent  sale  in  licensee's  territory 
renders  licensor  liable  only  for  profits  actually 
realized,  and  not  for  profits  which  grantee  might 
have  realized  if  he  had  made  the  sale.— (Mn- 
dnnati  Siemens-Lungren  Gas  Illuminating  Co. 
V.  Western  Siemens-Lungren  Co.,  152  U.  S. 
200,.  14  S.  Ct  523,  38  L.  Ed.  411. 

Patentee  selling  rotary  mimeograph  under 
a  license  restriction  may  elect  to  sue  a  third 
person  for  infringement  by  sale  of  ink  to  the 

Eurchaser  in  violation  of  the  restriction,  though 
e  might  have  sued  on  a  broken  contract  or  to 
declare  forfeiture  of  the  licensee's  rights.— 
Henry  v.  A.  B.  Dick  Co.,  32  S.  Ct.  364,  224 
U.  S.  1,  56  L.  Ed.  645,  Ann.  Cas.  1913D,  880. 

^=9213.  AsslcnmeiLts  and  sublieenses* 

See  38  Cent  Dig.  Pat  H  815-820. 

A  license  to  manufacture  a  patented  article 
is  not  assignable,  and  the  corporation  that  was 
the  licensee  having  dissolved,  and  its  stockhold- 
ers having  formed  a  new  one  under  the  laws  of 
a  different  state,  the  new  corporation  acquires 
no  right  under  an  alleged  assij^ment— Hapgood 
V.  Hewitt,  119  U.  S.  226,  7  S.  Ct  193,  30  L.  Ed. 
369. 

A  corporation  organized  as  the  successor  of 
a  firm,  on  the  same  basis,  to  do  the  same  busi- 
ness in  the  same  place,  and  with  all  the  proper- 
ty, assets,  liabilities,  and  obligations  of  the  firm. 
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must  be  held  to  have  succeeded  to  all  the  rights 
of  the  firm  under  a  license  to  use  an  invention, 
independent  of  any  question  as  to  the  assigna- 
bility thereof,  especially  when  it  appears  that 
the  patentee  has  acquiesced  therein  by  remain- 
ing in  the  corporation's  employment,  with  full 
knowledge  that  it  was  using  the  invention. — 
Lane  &  Bodley  Co.  v.  Locke,  150  U.  S.  193,  14 
S.  Ct.  78,  37  L.  Ed.  1049,  decree  reversed  (C. 
C.)  Locke  V.  Lane  &  Bodley  Co.,  35  F.  289. 

A  dealer  in  territory  reserved  bjr  the  pat- 
entee may  purchase  the  patented  articles  from 
a  licensee  of  other  territory,  through  an  agent 
in  such  territory,  and  imi)ort  and  resell  them 
in  the  reserved  territory,  without  infringing  any 
rights  of  the  patentee;  and  it  is  immaterial 
that  such  dealer  may  have  knowledge  of  a  con- 
tract whereby  such  licensee  has  agreed  not  to 
sell,  or  permit  the  sale,  directly  or  indirectly,  of 
his  articles  in  such  reserved  territory. — Keeler 
V.  Standard  Folding  Bed  Co.,  157  U.  S.  659,  15 
S.  Ct.  738,  39  L.  Ed.  848,  reversing  decree  (C. 
C.)  Standard  Folding  Bed  Co.  v.  Keeler.  41 
P.  51. 

Defendant  corporation,  which  was  seeking 
to  control  the  ifkanufacture  of  barbed  fence  wire, 
purchased  from  complainant  corporation  certain 
barbed  wire  patent^  which  had  been  sustained 
by  the  courts,  agreeing  to  pay  a  certain  royalty 
on  all  wire  to  be  made  and  sold  by  it  "under 
said  several  letters  patent,  or  any  of  them.'* 
Afterwards  defendant  purchased  another  barb- 
ed-wire patent,  which  covered  wire  differing  in 
some  respects  from  the  wire  of  the  patents  pur- 
chased from  complainant,  and  made  and  sold 
wire  thereunder.  Held,  that  the  contract  be- 
tween complainant  and  defendant  did  not  imply 
that  defendant  was  to  make  no  wire  not  covered 
by  the  patents  purchased  from  complainant,  and 
therefore,  in  the  absence  of  any  claims  that 
the  wire  made  under  the  new  patent  infringed 
such  other  patents,  defendant  was  not  liable  to 
pay  royalty  thereon,  especially  where  complain- 
ant's claim,  after  being  rejected,  was  allowed 
to  slumber  for  several  years,  during  which  roy- 
alties were  paid  on  wire  made  under  the  patents 
purchased  £rom  it. — Thorn  Wire  Hedge  Co.  v. 
Washburn  &  Moen  Mfg.  Co..  159  U.  S.  423.  16 
S.  Ct.  94,  40  L.  Ed.  205. 

The  fact  that  the  employ^  made  the  inven- 
tion out  of  working  hours,  and  that  he  used  nei- 
ther the  property  of  his  employer,  the  govern- 
ment, nor  the  services  of  its  employes,  m  con- 
ceiving, developing,  or  perfecting  the  inventions, 
is  immaterial,  if  tne  cost  of  preparing  the  pat- 
terns and  working  drawings  of  the  machines, 
as  well  as  the  cost  of  constructing  the  machines 
that  were  made  in  putting  the  invention  into 
practical  use,  was  borne  by  the  government,  the 
work  being  also  done  under  the  immediate .  su- 
pervision of  the  employ^. — Gill  v.  United  States, 
160  U.  S.  426,  16  S.  Ct.  322.  40  L.  Ed.  480. 

An  employ^,  paid  by  salary  or  wages,  who  de- 
vises an  improved  method  of  doing  his  work, 
using  the  property  or  labor  of  his  employer  to 
put  nis  invention  into  practical  form,  and  as- 
senting to  the  use  of  such  improvements  by  his 
emplo^-er,  cannot,  by  taking  out  a  patent  upon 
such  invention,  recover  a  royalty  or  other  com- 
pensation for  such  use.~Id. 

^=s>214.  Bevooation  or  forfeiture  of  li- 
oeiuiea. 

See  38  Cent.  Dig.  Pat.  IS  821-m. 

The  grant  of  an  exclusive  right  to  make, 
sell,  and  use  in  a  specified  territory,  for  five 
years,  self-raising  flour  by  the  use  of  a  patented 
acid  preparation,  the  grantee  agreeing  to  make 
the^  flour  and  use  all  his  business  tact  and  skill 
to  introduce  and  sell  the  same,  and  to  purchase 
all  the  acid  from  the  ^rantor^  is  a  mere  person- 
al license,  which  terminates  immediately  on  the 
death  of  the  grantee  before  the  end  of  the  five- 
year  period,  and  no  rights  thereunder  pass  to 
his  personal  represf&ntatives.-- Oliver  y.  Rumford 


Chemical  Works,  109  U.  S.  75,  3  S.  Ct.  61,  27 
L.  Ed,  862. 

Where  it  is  the  clearly  understood  intention 
of  the  parties  to  an  instrument  granting  a  li- 
cense under  a  patent  that  it  shall  be  exclusive, 
and  that  understanding  is  acted  on  from  the 
time  of  its  execution,  a  discovery  afterwards 
that  the  'words  used  do  not  grant  an  exclusive 
right  will  not  invalidate  his  contract,  nor  jus- 
tify the  licensee  in  surrendering  his  license,  and 
if  he  refuses  the  offer  of  the  licensor  to  correct 
the  error  he  cannot  sue  to  cancel  the  license. — 
Laver  v.  Dennett,  109  U.  S.  90,  3  S.  Ct  73,  27 
U  Ed.  867. 

A  contract  granting  "the  right  to  make  and 
sell"  a  certain  plow  under  a  certain  patent  in  a 
specified  territory,  even  if  not  an  exclusive  li- 
cense, is,  in  the  absence  of  any  express  limita- 
tion, for  the  life  of  the  patent,  and  cannot  be 
terminated  by  the  grantee  without  the  consent 
of  the  grantor;  so  that  for  plows  made  in  ac- 
cordance with  any  of  the  claims  of  the  patent, 
and  sold  by  the  grantee  at  any  time  during  the 
existence-  of  the  natent,  the  grantor  can  recover 
the  royalty  fixed  by  the  contract,  though  the 
grantee  has  previously  given  notice  of  its  termi- 
nation of  the  contract— St. -Paul  Plow  Works 
V.  Starling,  140  U.  S.  184.  11  S.  Ct  803,  35  L. 
Ed.  404,  aflarming  judgment  (C.  C.)  Starling  v. 
St  Paul  Plow  Works,  29  F.  790. 


Coatraots    relating    to    pateate 
and  patent  fights. 

See  88  Cent  Dig.  Pat  §  328.^ 

The  owner  of  some  65  patents  for  improve- 
ments on  bicycles  and  tricycles  granted  a  license 
to  another  to  manufacture  and  sell  under  15  of 
them,  in  consideration  whereof  the  licensee  ex- 
pressly admitted  the  validity  of  all  the  licens- 
or's patents,  covenanted  not  to  manufacture  or 
sell  machines  covered  by  any  of  them  after  the 
license  expired  or  was  in  any  way  terminated, 
even  after  the  patents  themselves  expired,  and 
agreed  that  on  violation  of  such  covenants  the 
licensor  might  treat  him  as  liable  for  the  breach, 
or  as  a  mere  infringer,  and  that  in  either  case, 
on  suit  brought,  an  injunction  might  'issue 
against  him  without  notice.  Meid  that,  wh||th- 
er  or  not  an.  action  could  be  maintained  at  Taw 
for  a  breach  of  the  covenants  not  to  manufacture 
and  sell  the  specific  devices,  the  stipulation  not 
to  set  up  any  defense  to  an  action  under  any  of 
the  patents  was  void  as  against  public  policy. — 
Pope  Mfg.  Co.  V.  Gormully,  144  U.  S.  224,  12 
S.  Ct.  632,  36  L.  Ed.  414. 

Defendant  was  bound  by  contract  to  use 
reasonable  diligence  to  collect  from  its  licensees 
royalties  on  patented  goods  made  and  sold  by 
them,  and  pay  the  same  over  to  complainant. 
In  order  to  maintain  its  control  of  the  market, 
defendant  made  a  settlement  of  litigation  with 
a  competing  and  alleged  infringing  manufactur- 
er, purchasing  his  patents,  and  granting  him  a 
Ucense.  Complainant  assented  to  this  contract, 
agreeing  to  release  defendant  from  all  obligation 
to  account  for  any  part  of  moneys  received  from 
such  manufacturer  either  for  past  infringements 
or  for  future  royalties  under  uie  license  granted 
to  him,  which  moneys  might  be  required  to  be 
expended  or  remitted  in  making  such  settlement. 
An  unforeseen  result  of  the  settlement  was  to 
release  certain  other  licensees  of  defendant  from 
payment  of  their  full  royalties,  and  to  make  de- 
fendant liable  to  refund  to  them  certain  moneys 
already  collected.  Held,  that  the  losses  thus  ac- 
cruing were  in  a  legal  sense  in  the  contempla- 
tion of  complainant  when  it  assented  to  the  set- 
tlement, and  consequentljT  defendant  was  not 
bound  to  make  good  to  it  the  amount  there- 
of; and  that  on  the  other  hand,  complainant 
was  not  liable  to  defendant  for  any  part  of  the 
sums  which  defendant  was  obliged  to  refund  to 
its  licensees.— Thorn  Wire  Hedge  Co.  v.  Wash- 
bum  &  Moen  Mfg.  Co.,  159  U.  S.  423,  16  S.  Ct 
94,  40  L.  £4.  205. 
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^s»216.  ContraotL  for    makins*   vm»   or 
Mile  of  patented  artieleo. 
8«e  »  Cent.  Dig.  Pat.  §  829. 

Attaching  a  notice  to  a  patented  article  that 
it  is  licensed  for  sale  and  use  at  a  specified 
price,  and  that  a  purchase  is  an  acceptance  of 
the  condition  and  that  all  rights  revert  to  the 
patentee  on  the  violation  of  the  restriction^  does 
not  convert  an  unqualified  sale  to  a  mere  license 
to  use  the  invention.— Bauer  &  Cie  v.  O'Don- 
nell,  33  S.  Ct.  616,  229  U.  S.  1,  57  L.  Ed.  1041, 
50  L.  R.  A.  (N.  S.)  1185,  Ann.  Gas.  1915A,  150. 


Royalties. 

See  38  Cent.  Dig.  Pat.  S9  330-349. 

(^9218.  BIkMs     and    liabilities    of 

parties 

See  88  Cent.  Dig.  Pat.  ||  330-338. 

Complainant  was  entitled,  under  existing 
contracts,  to  receive  from  defendant,  which  own- 
ed numerous  barbed  fence  wire  patents,  and 
bad  granted  licenses  thereunder,  15  cents  for 
each  100  pounds  of  such  wire  made  by  defend- 
ant's licensees,  where  the  license  fees  were  ac- 
tually collected  by  defendant,  and  defendant  was 
bound  to  uae  reasonable  diligence  to  collect  the 
same,  but,  according  to  the  court's  construction 
of  the  contracts,  did  not  guaranty  their  collec- 
tion. Thereafter  by  a  supplementary  contract^ 
the  amount  of  the  royalty  was  reduced  to  5 
cents  per  100  pounds,  pa^p^able  only  when  col- 
lected, the  reduction  to  go  into  effect  on  June  1, 
1883.  Defendant  in  fact  paid  only  5  cents  per 
100  pounds  for  the  preceding  month  of  May, 
which  payment  was  accepted  and  receipted  for 
bj  complainant.  Held,  \fiat  after  a  delay  of 
SIX  vears  this  settlement  should  not  be  distuii>- 
ed.  It  appearing  that  5  cents  was  all  that  defend- 
ant in  fact  collected.— Thorn  Wire  Hedge  Co.  v. 
Washburn  &  Moen  Mfg.  Co.,  159  U.  S.  423,  16 
S.  Ct.  04,  40  L.  Ed,  205. 

It  was  permissible  to  infer,  after  so  long  a 
time,  that  complainant  acquiesced  in  defend- 
ant's claim  that  the  provision  in  the  supple- 
mentary contract,  making  payment  of  the  royal- 
ty dependent  upon  its  collection,  extended  to 
royalties  falling  due  in  May.— Id. 

The  alleged  invalidity  of  the  patent  for  the 
Harvey  process  of  treating  armor  plate  cannot 
be  set  up  bv  the  United  States  as  a  defense  to 
a  suit  for  the  royalties  due  under  contract  for 
the  use  of  the  process,  which  provided  that  the 
payment  of  royalties  was  to  cease  '*in  case  it 
should  at  any  time  be  judicially  decided"  that 
the  patent  was  invalid.  Judgment,  Harvey 
Steel  Co.  V.  United  States,  38  Ct.  CI.  662,  affirm- 
ed.—United  States  V.  Harvey  Steel  Co.,  26  S. 
Ct  240, 196  U.  S.  310,  49  L.  Ed.  492. 

The  defense  that  the  United  States  has  not 
used  the  patent  for  the  Harvey  process  of  treat- 
ing armor  plate,  if  such  patent  be  properly  con- 
strued, ia  not  available  in  a  suit  for  the  royal- 
ties due  under  a  .contract  for  the  use  of  the 
process  "known  as  the  Harvey  process,"  al- 
though the  process  is  also  identified  in  the  con- 
tract as  a  imtented  one,  where  it  is  not  denied 
that  the  United  States  has  used  the  process 
communicated  to  it  under  the  contract,  which 
is  known  in  common  speech  as  the  **Harvey 
process." — Id. 


— — >  Action*. 

See  38  Cent.  Dig.  Pat  Sfi  339-849;    U  Gent  Dig. 
GontracU,  S  129. 

In  an  action  in  a  circuit  court  to  recover 
royalties  under  a  contract  of  license  to  make  a 
patented  article,  where  defendant,  admitting  the 
contract,  raises  the  issues,  tfhich  the  court  de- 
termines, of  infringement  and  the  validity  of  the 
patent,  an  appeal  lies,  regardless  of  the  amount 
in  controversy,  under  Rev.  St.  f  699  [U.  S. 
Comp.  St.  1901,  p.  568],  giving  appellate  juris- 
diction to  the  supreme  court  *'in  any  case  touch- 


ing patent  rights.**— St  Paul  Plow  Works  v. 
Starling,  127  U.  S.  376,  8  S.  Ct  1327,  32  L.  Ed. 
251.  , 

In  an  action  to  recover  a  royalty  under  a 
contract  granting  "the  right  to  make  and  sell" 
a  certain  plow  under  a  certain  patent  in  a 
specified  territory,  testimony  of  a  dealer  In 
plows  that  he  sold  one  substantially  the  same  as 
the  one  made  and  sold  by  defendant  for  $45  in 
competition  with  one  substantially  the  same  as 
plaintiff's  at  $25  was  immaterial.— St.  Paul  Plow 
Works  V.  Starling,  140  U.  S.  184,  11  S.  Ct  803, 
35  Ia  Ed.  404.  affirming  judgident  Starling  v. 
St  Paul  Plow  Works  (C.  C.)  29  F.  790. 

The  finding  of  the  court  of  claims  as  to  what 
is  a  reasonable  royalty  for  the  use  of  a  patent- 
ed invention  is  a  finding  of  fact  which  is  binding 
on  the  supreme  court,  in  the  absence  of  other 
findings  which  satisfy  the  latter  court  that  the 
finding  as  to  royalty  Is  erroneous. — United 
States  V.  Berdan  Firearms  Mfg.  Co.,  156  U.  S. 
552,  15  S.  Ct  420,  39  L.  Ed.  530. 

XI.   REGULATION  OF  DEALINGS  IN 
PATENT  RIGHTS  AND  PAT- 
ENTED ARTICLES. 

^=:»220.  Power  to  control  and  regulate. 

See  38   Cent   Dig.  Pat   S  350. 

The  requirement  that  a  negotiable  instru- 
ment taken  on  a  sale  of  rights  under  a  patent 
shall  show  on  its  face  for  what  it  was  given, 
or  be  void,  which  is  made  by  Kirby's  Dig.  Ark. 
§  513,  does  not  violate  Const.  U.  S.  art.  1,  §  8, 
granting  to  Congress  the  right  to  secure  to 
inventors  the  exclusive  right  to  their  discovery, 
nor  Rev.  St.  U.  S.  §  4^8  [U.  S.  Comp.  St. 
1901,  p.  3387],  authorizing  written  assignments 
of  patents  or  interests  therein,  which  shall  be 
void  as  against  subsequent  purchasers  unless 
recorded  in  the  Patent  Office.  Judgment  (1005) 
87  S.  W.  621,  76  Ark.  328,  affirmed.— John 
Woods  &  Sons  v.  Carl,  27  S.  Ct.  99.  203  U. 
S.  358.  51  L.  Ed.  219. 

The  regulation  of  the  sale  of  patent  rights 
made  by  Laws  Kan.  1889,  c.  182,  which  com- 
pels one  selling  a  patent  right  in  any  county 
in  the  state  to  file  with  the  clerk  of  such 
county  an  authenticated  copy  of  the  letters 
patent,  together  with  an  affidavit  of  the  gen- 
uineness of  the  letters  patent  and  as  to  other 
matters,  and  provides  that  any  written  obliga- 
tion given  for  the  purchase  price  of  a  patent 
right  shall  contain  the  words  "given  for  a 
patent  right"— does  not  violate  Const.  U.  S. 
art  1,  §  8,  granting  to  Congress  the  right  to 
secure  to  inventors  the  exclusive  right  to  their 
discovery,  nor  Rev.  St.  U.  S.  8  4898  [U.  S. 
Comp.  St  1901,  p.  3387],  authorizing  written 
assignments  of  patents  or  interests  therein, 
which  shall  be  void  as  against  subsequent  pur- 
chasers unless  recorded  in  the  Patent  Office. 
Judgment  n905)  80  P.  952,  71  Kan.  378.  ^- 
firmed.-Allen  v.  Riley,  27  S.  Ct  95,  203  U. 
S.  347,  51  L.  Ed.  216,  8  Ann.  Cas.  137. 

^s9222.  Marking  patented  artielea. 

See  38  Cent  Dig.  Pat.  S  862. 

The  owner  of  a  design  patent,  who  fails  to 
mark  **Patented'*  the  articles  sold  by  him,  un- 
til after  the  design  is  copied  by  another,  has 
the  duty  of  alleging  and  the  burden  of  proving 
that  the  latter  was  notified  of  the  infringement, 
and  continued  the  infringement  thereafter.— 
Dunlap  V.  Schofield,  152  U.  S.  244,  14  S.  Ct 
576,  38  L.  Bd.  426. 

XII.   INFRINQEBCEIVT. 

Claims  against  United  States  for  infringement, 

see  United  States,  «=>97. 
Implied  contract  to  pay  for  use  of  patent,  by 

United  States,  see  United  States,  «=>97. 


TUs  Digest  U  oompUed  on  the  Key-Nnmber  System.    For  explanation,  see  pase  iil. 


PATENTS,  XII  (A) 


[8up.GtDlg. 


1584] 


Jurisdiction   of   court  of  clalmi,    see   Courts, 

Jurisdiction  of  state  courts  of  question  of  in- 
fringement  arising    collaterally,   see   Courts, 

(A)  WHAT  CONSTITUTES  INFRINGE- 
MENT. 

^ss>226.  Katnre  and  elements  of  injury* 

See  88  Gent.  Dig.  Pat.  I  857. 

Letters  patent  No.  197.289,  issued  Novem- 
ber 20, 1877,  to  A.  li.,  G.  M.,  and  O.  E.  Peters, 
are  for  an  anti-friction  journal  box,  with  bear- 
in^rs  consisting  of  elongated  rollers,  whose  rel- 
ative poedtions,  as  they  revolve  round  the  axle, 
are  maintained  by  inserting  each  end  into  a 
ring  by  means  of  a  ball  bearing.  HM,  that 
no  claim  for  infringement  can  bo  made  under 
the  Peters  patent,  as  against  one  using  bear- 
ings consisting  of  spherical  balls  instead  of 
the  elongated  rollers,  since,  if  the  ball  bear- 
ings constitute  an  infringement  thereof,  the 
Peters  patent  itself  is  an  infringement  of  the 
prior  ball-bearing  patents  to  Jewett  (May, 
1868)  and  to  Smith  (November  20,  1877) ;  the 
latter,  though  of  the  same  date  as  the  Peters 
patent,  being  upon  a  prior  application.—Pope 
Mfg.  Co.  V.  Gormully  &  J.  Mfg.  Co.,  144  U.  S. 
238,  12  S.  Ct  637,  36  L.  Ed.  419,  affirming 
decree  (C.  C.)  34  F.  877. 

Where  the  operation  of  two  devices  fB  es- 
sentially different,  infringement  will  not  bo 
declared  because  of  the  accidental  adoption  of 
a  feature  of  doubtful  value,  which  was  never 
contemplated  by  the  patentee,  or  alluded  to  in 
his  specifications.— Ball  ft  Socket  Fastener  Co. 
V.  Kraetzer,  150  U.  S.  Ill,  14  S.  Ct  48,  37 
L.  Ed.  1019. 


and  knowl- 


^s»227.  Intent  or  pnrpoeei 
edfl^e. 

See  88  Cent  Dig.  Pat  fi  868. 

Evidence  of  notice  of  a  license  restriction 
as  to  the  use  of  ink  on  a  patented  stencil  dupli- 
cating machine^  disclosed  on  the  baseboard  of 
each  machine,  is  not  sufficient  to  charge  a  cor- 
poration with  infringement  because  of  a  sale 
of  its  own  ink  for  use  on  such  a  machine, 
where  it  does  not  appear  that  it  ever  solicited 
an  order  for  ink  to  be  so  used,  although  it  may 
have  filled  a  few  such  orders,  or  that  it  was 
ever  notified  by  the  manufacturers  of  the  rights 
which  they  claimed,  or  that  anything  whicn  it 
did  was  considered  an  infringement,  and  wheto 
none  of  the  chief  executive  officers  of  the  cor- 

S oration  had  knowledge  of  this  restriction, 
udgment  (1906}  145  F.  933,  76  C.  C.  A.  455, 
affirmed.— Cortelyou  y.  Charles  Eneu  Johnson 
ft  Co.,  28  S.  Ct  105,  207  U.  S.  196.  52  L.  Ed. 
167. 

^=»228.  Patents  for  proeeseeib  ' 

See  38  Cent  Die  Pat  fiS  865-389. 


—  Identity  In  K^neral* 

See  88  Cent  Dig.  Pat.  H  366,  868. 

In  a  suit  for  infringement  of  letters  patent 
No.  73,425,  to  Nelson  W.  Green,  for  a  "driven 
well,*'  it  appeared  that  the  defendant  bored, 
instead  of  driving,  until  he  came  to  the  water- 
bearing stratum,  and  then  drove  the  tube  down- 
ward into  the  stratum  so  as  to  secure  those 
conditions  of  an  air-tight  connection  between 
the  point  of  the  tube  and  the  surrounding 
earth,  which  constitute  the  principle  of  the 
"driven- weir*  patent.  Held  an  infringement — 
The  Driven  Well  Cases,  122  U.  S.  40,  7  S.  Ct 
1073,  30  L.  Ed.  1064,  affirming  decree  (C.  C.) 
Andrews  v.  Eames,  15  F.  109. 

Infringement  of  the  process  claim  of  the 
Jones  patent.  No.  401,414,  for  mixing  molten 
pig  iron,  the  dominant  idea  of  which  Is  the  per- 
manent retention  in  a  large  covered  reservoir  , 


of  so  large  a  quantity  of  the  molten  metal  as 
will  absorb  the  variations  of  the  product  from 
the  blast  furnaces  received  into  it  and  dis- 
charged from  it  into  the  converters,  results  from 
the  use  of  a  covered  refractory  lined  and  turtle- 
shaped  tilting  vessel  of  about  30O  tons  capacity 
for  receiving  the  molten  metal  from  the  blast 
furnaces  and  supplying  the  converters,  in  the 
practical  operation  of  which,  by  not  allowing 
the  vessel  to  tilt  beyond  a  certain  point  gauged 
by  a  chalk  mark,  there  is  habitually  retained  in 
such  vessel  about  175  tons  of  molten  metal,  not- 
withstanding a  long  prior  use  of  an  intermedi- 
ate^ uncovered  receiving  ladle  for  cupola  metal* 
which  held  considerably  more  than  the  amount 
of  metal  necessary  to  charge  al  converter.  De- 
cree, Cambria  Iron  Co.  ▼.  Carnegie  Steel  Co. 
37  C.  C.  A.  593,  96  F.  850,  reversed.— Carnegie 
Steel  Co.  T.  Cambria  Iron  Co.,  22  S.  Ct  698. 
185  U.  S.  403,  46  li,  Ed.  968. 

^59231.  i—  Identity  of  resnlt. 

See  88  Cent.  Dig.  Pat  9  S89. 

The  claim  of  reissue  No.  4,372,  to  Nelson 
W.  Green,  for  an  improved  method  of  construct- 
ing artesian  wells,  covers  not  only  -the  process 
of  driving  the  well,  but  also  the  use  of  the 
well  after  it  has  ^been  driven.  The  use  of  a 
tube,  of  which  the  lower  portion  is  perforated 
with  small  holes,  and  the  lower  end  provided 
with  a  point,  by  driving  it  into  the  ground  until 
it  projects  into  the  water,  without  removing 
the  earth  upward,  as  in  boring,  the  water  en- 
tering the  tube  through  the  perforations,  and 
being  pumped  up  through  the  tube  by  an  or- 
dinary pump,  is  a  continuing  infringement  of 
the  patent,  although  the  persons  so  using  the 
process  used  it  only  for  their  personal  conveni- 
ence on  their  own  farms,  and  never  sold  or  of- 
fered for  sale  driven  wells,  or  the  materials 
for  driving  them.— Beedle  v.  Bennett  122  U. 
S.  71,  7  S.  Ct  1090,  30  K  Bd.  1074. 


^=»233.  Patents  for  mael&ineB  or 
f  aetnres  in  c^neral* 

See  88  Cent.  Dig.  Pat.  91  370-381. 

^=^234.  —  Identity  In  general* 

See  88  Cent  Dig.  Pat  99  870.  88L 

Reloading  cartridges,  the  rentb  of  which 
are  wholly  over  the  fulminate  chamber,  and  do 
not  lead  directly  to  the  powder  chamber,  but 
lead  to  a  channel  cut  across  the  upper  face  of 
the  anvil  and  by  this  to  a  hole  in  the  base  of 
the  powder  chamber,  so  that  tiie  explosive 
force  of  the  fulminate  enters  the  powder  cham- 
ber in  a  central  stream,  do  not  infringe  the 
Hubbell  patent.  No.  212,813,  for  an  improve- 
ment in  metallic  cartridges,  the  distinguishing 
feature  of  which  is  that  the  anvil  plate  has  two 
or  more  openings  whose  inner  edges  nearly  co- 
incide with  the  edges  of  the  central  chamber  of 
fulminate,  so  that  this  chamber,  at  its  sides  or 
outer  extreme  edges,  communicates  directly  and 
exclusively  with  the  powder  charge,  so  that 
the  explosive  force  of  the  fulminate  is  not  al- 
lowed to  expand  under  a  larger  area  of  the  an- 
vil plate  and  blow  it  out  but  is  compelled  to 
diffuse  its  explosive  force,  not,  in  a  central 
stream,  but  in  a  diffused  body  into  the  base 
of  the  powder  charge.  Decree  20  Ct  CI.  354, 
affirmed.— Hubbell  v.  United  States,  21  S.  Ct 
24,  179  U.  S.  77,  45  L.  Ed.  95. 

The  fact  that  a  few  loose  grains  of  powder 
fall  down  through  the  base  of  the  powder 
chamber  of  a  reloading  cartridge,  and  lie  loose- 
ly in  the  groove  across  the  upper  face  of  the 
anvil,  so  that  they  come  directly  in  contact 
with  the  flame  of  the  fulminate  before  the  lat- 
ter enters  the  powder  chamber,  when  they  are 
not  relied  upon  and  do  not  in  fact  operate  aa 
a  means  of  igniting  the  charge  in  the  powder 
chamber,  will  not  make  a  cartridge,  which  is  so 
constructed  that  the  explosive  force  of  the  ful- 
minate enters  the  powder  chambec  in  a  central 
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stream,  infringe  the  Hubbell  patent,  No.  212,- 
S13.  of  which  the  distinguishing  feature  is  that 
the  anvil  plate  has  two  or  more  openings  whose 
inner  edges  nearly  coincide  with  the  edges  of 
the  central  chamber  of  fulminate,  eo  that  the 
explosive  force  of  the  fulminate  does  not  enter 
the  powder  chamber  in  a  central  stream,  but  in 
a  diffused  body,  into  the  base  of  the  powder 
charge. — Id. 

A  machine  which  has  no  mechanical  eqniT- 
alent  of  the  stationary  toothed  card  above  the 
stretcher  bar,  which  is  made  an  essential  ^art 
of  the  mechanism  described  by  the  combina- 
tion claim  of  the  Sutton  patent,  No.  883;258, 
for  an  improvement  upon  machines  for  plucking 
furs,  does  not  infringe  such  claim.  Decree 
American  Fur  Refining  Co.  v.  Cimiotti  Unhair- 
ing  Mach.  Co.,  123  P.  869,  59  O.  C.  A.  357, 
affirmed.— Cimiotti  Unhairing  Co.  v.  American 
Pur  Refining  Co.,  25  S.  Ct.  697.  198  U.  S. 
399,  49  li.  Ed.  1100, 

The  Brill  patents,  Nos.  627,898  and  627,- 
900,  for  improvements  In  car  trucks,  in  which 
the  only  element  of  novelty,  if  any,  is  the  sus- 
pension of  the  semielliptic  sppufB  supporting 
the  car  body  by  spring  or  elastic  hnks  connected 
with  the  side  frame  of  the  truck  by  a  pin  hav- 
ing a  universal  ball-and-socket  joint  at  the  point 
of  connection,  are  not  infringed  bv  a  device 
which  does  not  use  a  ball  and  socket,  hut  instead 
a  rigid  link,  supported  by  a  relatively  unyield- 
ic«r  spiral  •  spring  in  the  frame  of  the  truck. 
ri*cree  (190§  30  App.  D.  C.  255,  aflirmed.— 
Brill  V.  Washington  Ky.  &  Electric  Co.,  30  8. 
at.  177,  216  U.  S.  527,  54  L.  Ed.  311. 


— ->  Identity     of     prlnelple     or 
mode  of  operatioa. 

See  88  Cent  Dig.  Pat  9  871. 

The  first  four  claims  of  reissued  letters 
patent  No.  3,815,  granted  to  Esek  Bussey  and 
Charles  A.  McLeod,  February  1,  1870,  for  a 
'*cooking-stove,"  the  original  patent.  No.  56,686, 
having  been  ^ranted  to  said  Bussey,  as  inventor, 
July  24,  18o6,  and  reissued  to  hmi,  as  No.  3,- 
649,  September  28,  1869,  namely:  "(1)  A  div- 
ing-flue cooking-stove  with  the  ezit-flne  so  con- 
structed as  to-  inclose  on  the  sides  and  bottom 
the  culinary  boiler  or  hot-water  reservoir,  B; 
(2)  a  diving-flue  cooking-stove  with  the  exit-flue 
constructed  across  the  bottom,  and  upon  the 
rear  upright  side  of  the  culinary  or  hot-water 
resenroir,  B;  (3)  a  diving-flue  cooking-6tove 
constructed  with  an  exit-passage,  F,  below  the 
top  of  the  oven,  and  an  exit-flue,  E,  E,  in  com- 
bination with  an  uncased  reservoir,  B,  attax:hed 
to  the  rear  of  the  stove,  and  placed  just  above 
such  exit-passage,  and  so  arranged  that  the 
gases  of  combustion,  in  passing  through  such 
exit-flue,  will  impinge  upon  or  come  in  direct 
contact  with  said  reservoir,  substantially  as  and 
for  the  purposes  hereinbefore  specified;  (4) 
an  exit-passage,  F,  constructed  in  the  rear  of 
a  diving-flue  cooking-stove  and  below  the  top 
of  the  oven,  in  combination  with  an  uncased 
reservoir,  B,  attached  to  the  rear  of  the  stove, 
the  bottom  of  which  reservoir  is  also  below  the 
top  of  the  oven,  and  so  arranged  that  the  gases 
of  combustion  will  come  in  contact  with,  and 
heat  such  reservoir  by,^  a  direct  draft  from 
the  fire-box  to  the  smoke-pipe"— are  limited 
to  a  structure  in  which  the  front  of  the  reser- 
vcar  has  no  air  space  in  'front  of  it,  and  in 
which  the  exit-flue  does  expand  into  a  chamber 
at  the  bottom  of  the  reservoir,  and  in  which 
the  vertical  part  of  the  exit-flue  does  not  pass 
up  through  the  reservoir.  Hence  those  claims 
are  not  infringed  by  a  stove  in  which,  although 
there  are  three  flues,  and  an  exit-passage  below 
the  top  of  the  oven,  and  a  reservoir,  the  bottom 
of  which  is  below  the  top  of  the  oven,  no  part 
of  the  rear-end  vertical  plate  is  removed  so  as 


to  allow  the  gases  of  combustion  to  come  into 
direct  contact  with  the  front  of  the  reservoir, 
nor  is  any  such  plate  employed  as  the  plate, 
w,  w,  of  the  patent,  but  there  is  a  dead  air 
space  between  the  rear  plate  of  the  flue  and 
the  front  of  the  reservoir,  and  the  exit-flue  is 
not  a  narrow  one,  carried  across  the  middle  of 
the  bottom  of  the  reservoir,  as  in  the  patent, 
but  the  products  of  combustion,  on  leaving  the 
flue  space,  pass  into  a  chamber  beneath  the 
reservoir,  the  area  of  which  is  coextensive  with 
the  entire  surface  of  the  bottom  of  the  reser- 
voir, and  the  vertical  passage  out  of  such 
chamber  is  not  one  outside  of  the  rear  of  the 
reservoir,  but  is  one  in  and  through  the  body 
of  the  reservoir,  and  removable  with  it— Bus- 
sey V.  Excelsior  Mfg.  Co.,  4  Sup.  Ct  38,  110 
U.  S.  131,  28  I/.  Ed.  95,  reversing  decree  (C.  O 
1  F.  640,  1  McCrary,  161. 

Patent  No.  177,334,  to  A.  H.  Hutchins,  for 
an  improvement  in  hydrocarbon  stoves,  claim- 
ing, among  other  things,  a  watervessel,  sur- 
rounding the  oil  chamber,  and  having  on  top 
of  it  a  perforated  top  plate  for  the  purpose  of 
causing  the  air  to  pass  down  into  the  top  part 
of  the  vessel,  and  thence  up  through  a  hot-air 
cylinder  on  top  of  it  and  its  chimneys,  is  not 
infringed  by  a  stove  in  which  the  hot-air  cylin- 
der rests  on  three  equidistant  struts,  extending 
from  the  base  of  the  chamber  to  the  wall  of 
the  water  chamber,  by  reason  of  the  fact  that 
air  passes  freely  through  the  spaces  between 
the  struts.— ^harp  v.  Riessner,  119  U.  S.  631^ 
7  S.  Ct  417,  30  Lu  Ed.  607. 

The  first  claim  of  the  Gordon  patent  No.  77,- 
878  of  1868,  for  a  grain  harvester  having  **a 
binding  arm  capable  of  adjustment  in  the  di- 
rection of  the  length  of  the  pain,  in  combina- 
tion with  an  automatic  twisting  device,"  Is  not 
infringed  by  a  machine  in  which  the  grain  bind- 
er is  a  complete  and  independent  mechanism, 
having  all  its  parts  fixed  and  unadjustable,  but 
being  adjustable,  as  a  whole,  so  as  to  bring 
the  binding  arm  and  twister  opposite  the  mid- 
dle of  the  bundle. — Gordon  v.  Warder,  150  U. 
S.  47,  14  S.  Ct.  32,  37  L.  Ed.  992,  aflirming 
decree  (C.  C.)  38  F.  592. 

A  patent  for  an  improvement  in  com  ehel- 
lers,  consisting  of  a  winged  shaft  placed  above 
the  throat  and  revolving  in  the  direction  of  the 
entering  com,  is  not  restricted  to  corn  shellers 
where  the  ears  are  fed  into  a  chute,  the  device 
being  equally  well  adapted  for  use  where  the 
ears  are  brought  to  the  throat  by  other  means, 
and  is  infringed  by  a  spiked  shaft  at  the  en- 
trance to  the  throat,  revolving  in  the  direction 
in  which  the  com  is  running,  for  the  purpose 
of  compelling  the  ears  to  enter,  although  they 
are  brought  to  that  point  directly  by  carriers. — 
Keystone  Mfg.  Co.  v.  Adams,  151  U.  S.  139, 
14  S.  Ct  295,  38  L.  Ed.  103,  reversing  decree 
Adams  v.  Keystone  Mfg.  Ca  (C.  C.)  35  F.  579, 
and  41  F.  595.  , 

The  patentee  may  bring  an  alleged  in- 
fringer within  the  letter  of  his  claims,  but  if 
the  latter  has  so  far  changed  the  principle  of 
the  device  that  the  claims  of  the  patent,  literally 
construed,  have  ceased  to  represent  his  actual 
invention,  he  cannot  be  adjudged  an  infringer. 
— Boyden  Power-Brake  Co.  v.  Westinghouse, 
18  S.  Ct  707,  170  U.  S.  537,  42  L.  Ed.  1136. 
reversing  decree  70  F.  816,  17  C.  O.  A.  430. 

$==>236.  — —  Identity    of     fomi     or     ar- 
raiiKeiiieiit. 

See  88  Cent  Dig.  Pat  91  872.  878. 

A  patent  for  an  improvement  in  a  combined 
lock  and  handle  holder,  for  traveling  bags,  con- 
sisting of  a  lock  case,  with  sides  notched  near 
its  ends  to  receive  and  hold  the  handle  rings,  is 
not  infringed  by  the  use  of  an  extended  bottom 
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plate  jfco  the  lock  case  to  hold  the  handle  rinss; 
the  patentee,  upon  the  rejection  of  his  first  ap- 
plication, having  so  amended  his  specification 
as  to  dispense  with  an  extended  bottom  plate. — 
Roemer  v.  Peddie,  132  U.  S.  313,  10  S.  Ct.  98, 
83  L.  Ed.  382. 

A  claim  Covering  the  buttonhole  member  of 
a  glove  fastener,  and  expressly  including  the 
^'button  head,  F,'^  which  is  shown  by  the  specifi- 
cations to  be  imperforate,  is  not  infringed  by  a 
fastener  having  a  perforated  buttonhole  member. 
— Ball  &  Socket  Fastener  Ck>.  v.  Kraetzer,  150 
U.  S.  Ill,  1,4  S.  Ct  48,  37  L.  Bd.  1019. 

No  infringement  of  the  combination  claim 
in  a  patent  for  an  improvement  on  machines 
for  plucking  furs  results  from  the  use  of  the 
machine,  which  in  lieu  of  the  fixed  stretcher 
bar,  made  a  distinct  feature  of  the  claim,  sub- 
stitutes a  movable  one,  operiiited  by  an  entirely 
different  mechanism,  capable  of  accomplishing 
a  much  larger  amount  of  work  within  a  given 
time.  Decree  American  Fur  Refining  Go.  v. 
Cimiotti  Unhairing  Mach.  Co.,  123  F.  869,  59 
C.  C.  A.  357,  affirmed.— Cimiotti  Unhairing  Co. 
V.  American  Fur  Refining  Ca,  25  S.  CU  697, 
198  U.  S.  399,  49  L.  Ed.  1100. 


-**-  Subatitntiim  of  eqniTJtlenta. 

See  88  Cent.  Dig.  Pat  89  374,  375. 

The  reissue  of  a  patent  for  soda-water  foun- 
tains Offered  from  tne  original  by  omitting  the 
words  in  brackets:  **I  claim  the  tin  vessel,  A, 
incased  by  a  [steel]  cylinder,  C,  and  ends  B, 
B'  [soldered  to  the  latter],  in  the  manner  as  sub- 
stantially described."  The  description  called  for 
end  caps  witiiout  flanges,  and  secured  to  the 
cylinder  by  joints  of  pure  tin.  Defendant  used 
end  caps,  with  flanges  secured  by  joints  of  tin 
and  lead  solder  and  rivets.  Held  no  infring[e- 
ment,  as,  if  the  effect  of  omitting  the  words  in 
the  reissue  was  to  cover  the  use  of  other  solder 
than  pure  tin,  the  reissue  was  an  enlargement 
and  void.— Matthews  v.  Iron-Clad  Mfg.  Co.,  124 
U.  S.  347,  8  S.  Ct  639.  31  L.  Ed.  477. 

The  adaptation  of  a  honey  frame  for  the  use 
of  comb  foundations  by  putting  pieces  of  wax 
on  it  is  not  a  mechanical  equivalent  for  a  longi- 
tudinal groove  in  the  frame  for  the  guide  strip, 
and  constitutes  no  infringement. — Forncrook  v. 
Root,  127  U.  S.  176,  8  S.  Ct  1247,  32  L.  Ed. 
97,  affirming  decree  (C.  C.)  21  F.  32a 

A  patent  for  an  improvement  in  lifting-jacks, 
by  which  the  pawl  which  held  the  ascendmg  bar 
at  the  point  gained  by  the  lift  of  the  lever  was 
so  arranged  that  it  moved  in  slots  at  an  angle  of 
45°  to  the  vertical  line  of  the  ascending  bar,  and 
dropped  into  the  notches  or  teeth  thereon  by  the 
force  of  gravity,  instead  of  the  pressure  of  a 
spring,  as  in  the  usual  pawl,  is  not  infringed  by 
a  jack  in  which  the  pawl  is  pressed  forward  by 
a  spring,  though  such  pawl  moves  on  a  plane 
slightly  inclined  to  the  ascending  bar,  but  not 
so  arranged  that  the  pawl  moves  over  it  by  gravi- 
ty.—Joyce  V.  Chillicothe  Foundry  &  Machine 
Works  Co.,  127  U.  S.  557,  8  S.  a.  1311,  32  U 
Ed.  171,  affirming  decree  (O.  C.)  W  F.  260. 

On  a  question  of  the  infringement  of  patent 
No.  213,323  for  an  improvement  in  hide  stretch- 
ing machines,  the  use  on  defendants'  table  or 
friction  beam  of  outward  spreading  grooves, 
which  served  merely  to  prevent  the  hide  from 
wrinkling  laterally  while  being  drawn  over  the 
same,  is  not  the  equivalent  of  the  doubly-in- 
clined stretcher  bar  of  the  patent. — ^Weathernead 
V.  Coupe,  147  U.  S.  322,  13  S.  Ct  312,  37  L. 
Ed.  188,  reversing  decree  (C.  C.)  Coupe  v. 
Weatherhead,  16  F.  673. 

A  glove-fastener  socket,  depending  for  its 
elasticity  upon  inwardly  projecting  wings  form- 
ing part  of  the  walls  thereof,  is  not  the  equiva- 
lent of  a  socket  holding  loosely  within  its  cavity 
an  elastic  ring,  which  clasps  the  ball  when  in- 
serted.— Ball  &  Socket  Fastener  Co.  v.  Kraetzer. 
150  U.  S.  Ill,  14  S.  Ct  48»  37  14.  Ed.  1019. 


A  patent  for  a  coal  chute,  which  shows  in- 
vention, if  any,  only^  in  a  reseryoir  or  enlarge- 
ment of  the  chute  below  the  hopper  to  hold  the 
coal  when  not  being  withdrawn,  is  not  infringed 
by  an  apparatus  having  a  chute  with  no  enlarge- 
ment, but  merely  a  ^te,  which  is  kept  closed 
until  the  coal  is  to  be  withdrawn.~Black 
Diamond  Coal  Min.  Co.  v.  Excelsior  Coal  Co., 
156  U.  S.  611,  15  S.  Ct.  482,  39  L.  Bd.  553. 

^^'238.  —  Omission  of  parts. 

See  38  Cent  Dig.  Pst.  9  376. 

In  letters  patent  No.  186,369,  granted  to 
James  Sargent,  January  16,  1877,  for  improve- 
ments in  time-locks,  the  combination-lock  form- 
ing a  member  of  the  combinations  claimed  by  the 
two  claims  of  the  patent  lb  one  which  has  a  bolt 
or  bearins[  that  turns  on  an  axis  or  revolves,  as 
diBtinguisned  from  a  sliding-bolt,  and  those 
claims  are  not  infringed  by  a  structure  in  which 
the  combination-lock  has  not  a  turning  or  re- 
volving bolt.— Sargent  v.  Hall  Safe  &  Lock  Co., 
114  U.  S.  63,  5  S.  Ct.  1021,  29  L.  Ed.  67. 

Under  patent  No.  178,463,  to  George  M. 
Peters,  for  a  sheath  for  applying  the  ornamental 
moulding  on  the  top  of  carriage  dashes,  the 
sheath  is  stated  to  be  made  preferably  of  two 
longitudinal  pieces,  maintained  in  a  parallel 
position  by  transverse  bolts  or  screws  and  wash- 
ers. The  sheath  may  be  adjusted  to  the  diameter 
of  the  moulding  by  varying  the  washers.  Held^ 
that  claim  3,  which  is  for  a  sheath  composed  of 
two  parts,  bolts,  or  screws  and  washers,  whereby 
the  sheath  may  be  adjusted  to  the  moulding,  is 
not  infringed  by  a  device  in  which  no  washers 
are  used  for  adjustment.— Peters  v.  Active  MCg. 
Co.,  129  U.  S.  530,  9  S.  Ct  389,  32  L.  Bd.  738, 
affirming  decree  (C.  C.)  21  F.  319. 

The  claim  in  the  specification  of  letters  pat- 
ent No.  144,818,  for  an  improvement  in  frames 
for  horizontal  engines,  of  a  semicircular  connect- 
ing piece  joining  the  guiding  cylinder  and  the 
steam  cybnder  head,  is  not  infringed  by  an 
engine  in  which  the  guiding  cylinder  connects 
directly  with  the  steam  cylinder;  the  purpose 
of  the  connecting  piece  being  accomplished,  in  a 
measure,  by  an  oval  opening  near  the  end  of  a 
guiding  cylinder,  but  which  does  not  admit  of  as 
ready  ficcess  to  the  cylinder  head.— Wright  v. 
Yuengling,  155  U.  S.  47,  15  S.  Ct  1,  39  L. 
Ed.  64. 

A  patentee,  having  described  in  his  specifica- 
tions a  particular  device,  and  declared  it  to  be 
an  essential  feature  of  his  invention,  cannot 
afterwards  claim  that  it  is  immaterial,  or  that 
a  machine  which  dispenses  with  it  is  an  in- 
fringement though  it  accomplishes  the  same 
purpose  in  perhaps  an  equally  effective  manner. 
-Id. 

^=s>230.  — —  Addition  of  parts. 

See  38  Cent  Dig.  Pat.  89  377,  378. 

A  patent  for  a  neck  pad  for  horses,  ''having 
an  inner  lining  of  crimped  leather,  and  provided 
with  straps  to  be  fastened  to  the  collar,"  is  not 
infringed  bv  a  device  which  is  a  single  piece 
of  crimped  leather  havinp^  a  piece  of  sheet  metal 
80  shaped  as  to  fit  it,  riveted  to  its  upper  side 
in  order  to  stiffen  it  and  preserve  its  crimped 
form,  and  provided  with  straps  to  fasten  it  to 
the  collar.— Voss  v.  Fisher,  113  U.  S.  213,  5  S. 
Ct  511,  28  L.  Ed.  975. 


— •  Improvemoiits* 

See  38  Cent  Dig.  Pat.  9  879. 

Where  an  invention  is  one  of  a  primary 
character,  and  the  mechanical  functions  perform- 
ed by  the  machine  are,  as  a  whole,  entirely 
new,  all  subsequent  machines  which  employ  sub- 
stantially the  same  means  to  accomplish  the 
same  results  are  infringements,  though  the  sub- 
sequent machine  may  contain  improvements  in 
the  separate  mechanisms  which  go  to  make  up 
the  machine.— Morley  Sewing  Mach.  Co.  y.  Lau- 
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caster,  129  U.  S.  263,  9  S.  Ct  299,  82  L.  Ed. 

715. 

One  who  appropriates  all  the  valuable  fea* 
tures  of  a  patented,  machine  is  an  infringer,  al- 
thoufdi,  for  the  purpose  of  evading  the  wording 
of  the  claim,  he  produces  immaterial  variations 
and  slijrht  improvements. — Hoyt  v.  Home,  145 
U.  8. 302, 12  S.  Ct.  922.  36  U  Ed.  713,  reversing 
decree  <0.  C.)  35  F.  830. 


— -  Identity  of  resnlt. 

Sm  88  Cent  Dig.  Pat.  9  8S0. 

■ 

Plaintiffs  patent  covered  the  laying  of  a 
concrete  pavement  in  blocks  by  separating  the 
conciQete  forming  each  block  as  it  is  laid  from  the 
rest  of  the  concrete  by  slips,  thus  enabling  each 
block  to  heave  separately  by  reason  of  the  frost, 
or  to  be  taken  up  separately.  Defendant's  meth- 
od consisted  simply  in  marking  the  concrete  as 
laid  into  squares  by  a  marker  that  sank  into  the 
concrete  only  one-sixteenth  of  an  inch,  effecting 
no  permanent  separation,  and  being  for  orna- 
mental purposes  only.  Held  no  infringement — 
California  Artificial  Stone-Pav.  Co.  v.  Schalicke, 
119  U.  S.  401,  7  S.  a.  391.  30  L.  Ed.  471. 

A  patent  for  an  improvement  in  concrete 
pavements,  describing  a  pavement  laid  in  sec- 
tions, separated  from  each  other  by  slips  of  tar 
paper,  so  as  to  enable  the  blocks  to  heave  sepa- 
rately by  reason  of  frost,  or  to  be  taken  up  and 
relaid  separately,  is  not  infringed  by  a  concrete 
pavement  composed  of  a  lower  layer  of  a  materi- 
al, having  a  slight  adhesive  tendency,  laid  in 
sections,  and  an  upper  layer,  having  a  strong 
adhesive  tendency,  which  was  divided  into  sec- 
tions by  a  trowel,  at  a  line  corresponding  with 
the  joints  of  the  lower  layer;  the  cut  being 
deep  enoagh  to  compel  any  tendency  to  crack 
to  follow  the  line  of  the  trowel  cut.— Hurlbut  v. 
SohillinKer,  130  U.  S.  456,  9  S.  Ct  584,  32  L. 
Ed.  1011. 

The  McClain  patent  No.  259,700,  for  a  pad 
for  horse  collars,  claimed,  as  an  improvement. 
KpringB  attached  to  such  pad,  and  capable  or 
being  opened  and  clasped  around  the  body  of 
the  sides  of  the  collar,  one  end  of  the  spring  be- 
ing so  curved  as  to  partly  encircle  the  fore  wale 
or  small  roll  of  Uie  collar,  and  the  other  end  so 
curved  as  to  partly  encircle  and  hug  the  after 
wale  or  body  side  of  the  collar,  whiph  construc- 
tion would  enable  the  pad  to  be  easily  and  readi- 
ly attached  to  the  collar.  Patent  No.  331,813, 
to  Andrew  Ortmayer,  was  for  a  pad  attachable 
to  the  collar  by  a  hook  made  of  wire,  "its  curved 
or  hooked  portion  beiag  so  bent  or  formed  as  to 
clasp  the  outer  or  exposed  part  of  the  front  roll 
of  tne  collar."  Held,  that  the  hook  of  the  latter 
patent  is  not  an  infringement  of  the  spring  in 
the  former,  which  by  its  claim  is  limited  to  a 
spring  which  has  a  second  roll  to  clasp  the  after 
wale  of  the  collar.— McClain  v.  Ortmayer,  141 
U.  S.  419,  12  S.  Ct.  76,  35  L.  Ed.  800,  affirming 
decrae  (C.  C.)  33  F.  284. 

A  patent  for  a  tag  envelope,  limited  by  the 
prior  state  of  the  art  to  the  peculiar  construc- 
tion shown,  by  which  the  flap  can  be  opened, 
and  the  contents  taken  out,  without  tearing^  the 
envelope,  or  removing  or  breaking  the  fastenings, 
is  not  infringed  by  an  envelope  in  which  the 
flap  is  so  fastened  tiiat  it  cannot  be  opened  with- 
out injury  to  it  or  to  the  envelope,  and  the  con- 
tents are  taken  out  by  opening  a  flap,  no  more 
finnly  secured  than  wil^  gum,  at  the  opposite 
end  of  the  envelope.— Dunham  v.  Dennison  Mfg. 
Co.,  164  U.  S.  103,  14  S.  Ct.  986,  38  L.  Ed. 
924,  affirming  decree  (C  C.)    40  F.  667. 

Patents  No.  222,895,  issued  December  23, 
18T9,  and  No.  238,677,  issued  March  8,  1881, 
both  issued  to  William  D.  Gray,  for  improve- 
ments in  roller  mills,  consisting  in  a  peculiar 
construction  and  arrangement  of  devices  for  ad- 
jaating  the  rolls  vertically  as  well  as  horizon- 
tally, whereby  any  unevenness  in  the  wear  of 


the  rolls  or  their  Journals  or  bearings  may  be 
compensated  for,  and  the  grinding  or  crushing 
surface  kept  exactly  in  line,  and  which  are  only 
special  devices  for  the  more  perfect  and  con- 
venient accomplishment  of  the  same,  or  practi- 
cally the  same,  results  as  devices  covered  oy  the 
Nemelka  patent  issued  in  the  United  States 
November  12,  1878,  and  during  the  three  years 
prior  thereto  in  foreign  countries,  are  not  in- 
fringed by  a  machine  which  attains  the  same 
results  in  a  manner  which  suggests  the  Nemelka 
as  strongly  as  the  Gray  patent. — Consolidated 
Rolling  Mill  Co.  v.  Barnard  &  Leas  Mfg.  Co.» 
15  S.  Ct.  333,  156  U.  S.  261,  39  L.  Bd.  417, 
affirming  decree  (C.  C.)  43  F.  527. 

Even  if  a  patent  be  a  pioneer,  an  alleged 
infringer  must  have  done  something  more  than 
reach  the  same  result.  He  must  have  reached 
it  by  substantially  the  same  or  similar  means; 
otherwise  the  rule  that  the  function  of  a  ma- 
chine cannot  be  patented  is  of  no  practical 
value. — Boyden  Power-Brake  Co.  v.  Westing- 
house,  18  S.  Ct.  707,  170  U.  S.  537,  42  L.  Ed. 
1136,  reversing  decree  70  F.  816, 17  tJ.  C.  A.  430. 

The  Horton  patented  machine  for  applying 
stays  to  box  comers  is  an  infringement  of  the 
Beach  reissued  patent.  No.  11,167,  as  it  accom- 
plishes the  same  result  by  the  employment  of 
the  same  combination  of  the  same  elements^ 
though  it  introduces  the  strip  to  be  pasted  on 
the  corner  of  the  box  by  a  back  feed  on  a  line 
parallel  to  the  line  of  the  box  comer,  instead  of 
by  a  side  feed  as  in  the  Beach  machine,  and 
contains  no  mechanism  for  turning  the  strip  into 
the  inside  of  the  corner,  as  does  the  Beach  ma- 
chine. Decree  Beach  v.  Hobbs.  34  C.  C.  A. 
248,  63  U.  S.  App.  626.  92  F.  146,  affirmed.— 
Hobbs  v.  Beach,  21  S.  Ct.  409,  180  U.  a  883^ 
45  U  Ed.  586. 

^=9242.  Patents  for  eombinatloiu* 

See  38  Cent.  Dig.  Pat  91  382-389. 


— — >  Identity  In  general* 

See  38  Cent  Dig.  Pat  99  382-384. 

To  constitute  identity  of  invention,  and 
therefore  infringement,  not  only  must  the  result 
obtained  be  the  same,  but  in  case  the  means  used 
for  its  attainment  is  a  combination  of  known 
elements,  the  elements  combined  in  both  cases 
must  be  the  same,  and  combined  in  the  satne 
way,  so  that  each  element  shall  perform  the 
same  function;  provided,  however,  that  the  dif- 
ferences alleged  are  not  merely  colorable  ac<*ord- 
ing  to  the  rule  forbidding  the  use  of  known 
equivalents. — Electric  Railroad  Signal  Co.  v. 
HaU  RaUway  Signal  Co.,  114  U.  S.  87,  6  S.  Ct. 
1069,  29  Ia  Ed.  96. 

i^atent  No.  155,077,  to  J.  F.  Bleld,  for  an 
improvement  in  glove  fastenings,  consisting  of 
the  combination  of  a  spring  inserted  in  the  ma- 
terial of  the  glove,  and  extending  around  the 
edges  of  the  slit,  which  permits  drawing  the 
glove  over  the  hand,  and  adjusted  so  as  to  spring 
open  by  the  insertion  of  the  hand,  and  to  close 
automatically  and  overlap  itself,  and  cause  the^ 
edges  of  the  slit  to  overlap  each  other,  when  the 
glove  is  on,  is  not  infringed  by  the  use  of 
springs  for  gloves  to  be  inserted  into  Uie  mate- 
rial, and  with  arms  extending  along  each  edge- 
of  the  slit,  jointed  at  the  apex,  working  togeth- 
er like  the  blade  and  handle  of  a  jackknife.^ 
Field  V.  De  Comeau,  116  U.  S.  187,  6  S.  Ct. 
363,  29  Lu  Ed.  596. 

No  infringement  of  the  claim  of  the  Cram->^ 
er  patent.  No.  271,426,  for  the  use,  in  combina- 
tion, of  a  vertical  double  brace  and  a  sewing 
machine  treadle  fitted  to  oscillate  in  the  braco 
on  bearings  therein  •*substantially  as  specified," 
results  from  the  employment  of  the  device  cov« 
ered  by  the  Diehl  patent.  No.  306,469,  for  im- 
provements in  sewing  machine  stands  and 
treadles,  in  which  the  treadle  supports,  though. 


nu  Dicest  la  eomplled  oa  the  Key-Nnaiber  System.    For  ezplanatioav  see  pass  ill* 
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serving  the  same  purpose  as  the  device  describ- 
ed in  the  Cramer  patent,  are  substantially  differ- 
ent in  construction.  Judgment  109  F.  662,  48 
C.  O.  A.  688,  reversed.— Singer  Mfg.  Co.  v. 
Cramer,  24  S.  Ct  291,  192  U.  S.  266,  48  U  Ed. 
437. 


— —  SnbstttO'tloii.  of  eqviTalents. 

See  88  Cent.  Dig.  Pat  9  886. 

A  device  in  one  patented  combination  is  not 
the  equivalent  of  a  device  in  another,  unless  it 
perform  the  same  functions.— Rowell  v.  Lind- 
say, 113  U.  S.  97,  6  S.  Ct  507,  28  L.  Ed.  906, 
affirming  decree  (C.  C.)  6  F.  290. 

Patent  No.  140,636,  to  F.  L,  Pope,  for  an 
improvement  in  electric  railroad  'signals,  was 
for  a  combination  of  several  previously  known 
elements,  and  insulated  sections  of  the  track  of 
the  railroad  on  which  the  device  might  be  used 
were  essential  to  the  combination.  The  iMitent 
proceeded  upon  the  idea  of  unequal  drcuits  to 
be  afterwards  equalized.  Patent  No.  166,170, 
to  T.  S.  Hall  and  G.  H.  Snow,  for  a  similar 
improvement,  provided  for  the  use  of  the  earth 
for  t^e  return  of  the  current,  that  completes 
,  the  circuit,  instead  of  insulated  sections  of 
track,  and  embodied  the  idea  of  avoiding  the 
necessity  of  a  subsequent  rectification  of  un- 
equal circuits  by  an  original  adjustment  of  equal 
resistances.  Held,  that  the  latter  patent  did 
not  infringe  the  first.^Electric  Railroad  Signal 
Co.  V.  Hall  Railway  Signal  Co.,  114  U.  S.  87, 
6  S.  Ct  1069,  29  U  Ed.  96. 

A  patent  for  an  improvement  in  relief  valves 
for  water  cylinders  covered  a  combinjition  of  an 
automatic  valve  with  a  contrivance  consisting 
of  a  pin  hole  and  pin,  by  which  the  valve  may 
be  raised  from  its  seat,  so  as  to  leave  the  valve 
hole  permanently  open,  or  by  which  the  valvtt 
may  be  rigidly  closed  upon  its  seat,  making  a 
dosed  or  plug  valve.  L>evices  had  been  used 
before  for  opening  or  dosing  rigidly  an  auto- 
matic valve.  Held,  that  such  patent  was  not 
infringed  by  the  ccHubination  of  such  a  valve 
with  a  screw  deeve  or  cup  to  effect  the  same  ob- 
ject.—Blake  V.  City  and  County  of  San  Fran- 
dsco,  113  n.  S.  679,  5  S.  Ct  602,  28  K  Ed. 
1070. 

A  daim  covering  ''the  combination  of  soft- 
metal  pins  or  plugs  with  the  driving  gear  of  a 
grinding  mill"  is  not  infringed  by  the  use  of 
cast  iron  safety  pins  in  sqch  a  combination. — 
(1894)  Gates  Iron  Works  v.  Fraser,  163  U.  S. 
332,  14  S.  Ct  883,  38  U  Ed.  734,  affirming  de- 
cree (O.  C.)  42  F.  49. 


— -  Omission    of    elemonts* 

Bee  88  Cent  Dig.  Pat  fi  887. 

A  patent  for  a  combination  is  not  infringed 
by  the  use  of  any  number  of  the  parts  less  than 
the  whole.— McMurray  v.  Mallory,  111  U.  S.  97, 
4  S.  Ct  375,  28  li.  Ed.  865,  affirmmg  decree  Mc- 
MuriTt  Lang  &  Burnham  v.  D.  D.  Mallory  ft 
Ca,  5  F.  693,  4  Hughes,  265 ;  Rowell  v.  Lind- 
say, 113  U.  S.  97,  6  S.  Ct  607,  28  L.  Ed.  906, 
affirming  decree  6  F.  290. 

A  patent  for  an  improvement  in  washboards 
consisting  of  a  protector  located  below  the 
crown  piece  and  between  the  side  pieces  of  the 
frame,  with  springs  attached  to  hold  it  in  posi- 
tion, to  permit  it  to  yield  to  pressure,  and  to 
return  it  to  position  when  the  pressure  is  re- 
moved, and  so  constructed  as  to  allow  the  pro- 
tector to  fold  down  into  the  frame,  even  with  or 
below  the  general  plane  of  the  board,  thus  al- 
lowing it  to  be  packed  flat  for  shipment,  by 
which  less  space  Is  required,  and  the  protector 
is  not  so  liable  to  injury,  is  not  infringed  by  a 
washboard  having  a  protector  rigidly  fastened 
to  the  board,  with  no  device  to  permit  its  yield- 
ing to  pressure,  and  to  return  it  to  position,  or 
to  allow  it  to  fold  down  upon  the  board,  and 
which  requires  the  detachment  of  the  protector 
before  it  can  be  packed  flat.— Sargent  v.  Bur- 
gess, 129  U.  S.  19,  9  S.  Ct  220,  3^  U  Ed.  604. 


An  applicant  for  a  patent  on  swiveling  cast- 
ers for  furniture  first  claimed  a  combination  of 
three  elements, — floor  wheels,  consisting  of  two 
rollers  side  by  side,  so  as  to  roll  on  the  floor  in* 
stead  of  pivoting;  the  housing  in  which  the 
wheels  worked:  and  an  antifriction  wheel  be- 
tween and  vertically  above  the  floor  wheels,  so 
as  to  make  the  latter  adapt  themselves  to  ir- 
regularities in  the  floor,  and  touch  at  the  same 
time.  Upon  the  examiner's  refusing  a  patent 
for  want  of  novelty,  the  applicant  limited  the 
combination,  and  recdved  a  patent  therefor,  by 
making  the  housing  opening  elliptical,  and  add- 
ing a  collar  beneath  the  housing,  sustaining  the 
downward  pressure  at  the  bed  of  the  housin|r» 
and  a  rocker-formed  collar  bearing,  to  permit 
freedom  of  oscillation.  Held,  that  a  caster 
with  two  floor  wheels  and  two  antifrictiQA 
wheels,  but  without  the  collar,  or  the  rocker- 
formed  collar  bearing,  is  no  infringement- 
Phoenix  Caster  Co.  ▼.  Spiegel,  133  U.  S.  300^ 
10  S.  Ct  409,  83  L.  Ed.  663. 

Where  a  combination  patent,  if  valid  at  all, 
is  restricted,  by  the  action  of  the  patent  office 
and  the  prior  state  of  the  art,  to  the  specific 
elements  Indicated  by  the  letters  of  reference  to 
the  drawings,  there  can  be  no  infringement  if  a 
single  dement  is  omitted  from  the  alleged  in- 
fringing device;  and,  in  determining  whether 
an  element  is  absent,  the  patentee  is  not  enti- 
tled to  the  doctrine  of  equivalents.— Knapp  ▼• 
Morss,  160  U.  S.  221,  14  S.  Ct  81,  37  L.  E^ 
1059. 

In  a  patent  for  a  portable  chute  for  recdv^ 
ing  coal  from  vessels,  combination  claims,  which 
indude  a  screen  as  one  of  the  elements,  are  not 
infringed  by  an  apparatus  having  no  screen. — 
Black  Diamond  Coal  Min.  Co.  v.  Excelsior  Coal 
Co.,  156  U.  S.  611,  15  &  Ct  482,  39  L.  Ed. 
658. 


—  Additioa  of  elements* 

See  88  Cent  Dig.  Pat  |  888. 

On  trial  of  a  daim  against  the  United 
States  based  on  a  patent  for  "improvement  in 
breedi-loading  firearms,"  it  appeared  that  the 
patent  was  only  for  a  combination,  no  single 
element  of  which  was  new;  that  it  was  intended 
for,  and  was  successful  only  when  used  with* 
rim-fire  cartridges;  that  the  government  uses 
only  center-fire  cartridges;  that,  in  order  to 
adapt  his  patent  to  such  cartridges,  the  inventor 
added  a  new  element,  for  which  ndther  singly 
nor  in  combination  did  he  take  out  a  patent. 
Held  that,  even  if  the  government  used  tho 
modd  presented  to  such  board,  there  was  no  in- 
fringement—United States  V.  Berdan  Flrearma 
Mfg.  Co.,  166  U.  S.  562,  15  S.  Ct.  420,  39  Li. 
Ed.  530. 

9s»255.  Making,  repair  of.  or  snbstitata 
for  patented  artiolo* 

See  88  Cent  Dig.  Pat  19  887,  888. 

Plaintiffs  owned  patents  for  improvements 
in  metallic  cotton  bale  ties,  each  tie  consisting 
of  a  buckle  and  a  band.  They 'granted  no  li- 
censes to  make  the  ties,  but  themsdves  made 
them  and  supplied  the  market  They  stamped 
in  the  metal  of  the  buckle  the  words  "Licensed 
to  use  once  only."  Defendants  bought  as  scrap 
iron  the  buckles  and  bands  at  the  cotton  millsv 
after  the  bands  had  been  severed  to  rdease  the 
bale,  and  rolled  and  straightened  the  pieces  of 
the  bands,  and  riveted  together  their  ends,  and 
cut  them  into  proper  length  for  ties,  and  sold 
them  with  the  buckles  to  be  used  as  ties,  noth- 
ing being  done  to  the  buckles.  Held,  that  de- 
fendants had  infringed  the  patents.— American 
Cotton  Tie  Co.  v.  Simmons,  106  U.  S.  89,  1  S. 
Ct  62,  27  L.  Ed.  79. 

^=9258.  Importation  and  sale  or  nse  oC 
imported   article* 

See  38  Cent  Dig.  Pst  |  388. 

A  dealer  residing  in  the  United  States  can- 
not purchase  in  another  country  artidas  pat> 
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^ted  there,  from  a  person  authoriaed  to  aell  | 
them,  and  import  them  to  and  sell  them  in  the 
United  States,  without  the  license  of  the  owners 
of  the  United  States  patent.— Boesch  v.  Graff, 
133  U.  S.  697, 10  S.  Ct  378,  33  U  Ed.  7^.  re- 
rp-sing  decree  (C.  C.)  Graff  v.  Boesch,  33  F. 
279. 

«s»250.   GontrilratorT'  Infrlnsement. 
Sm  38  Cent.  Dig.  Pat.  SI  400-402. 

One  who  sellfl  toilet  paper  in  a  form  not  pat- 
entable, for  use  with  patented  fixtures,  which 
the  owner  of  the  patent  only  sells  in  connection 
with  paper  of  his  own  preparation,  does  not 
infringe  the  patent  which  coviers*  the  fixture.-- 
Morgan  Envelope  Co.  v.  Albany  Perforated 
Wrapping  Paper  Co.,  152  U.  S.  425,  14  S.  Ot 
027,  38  Lt  Ed.  500. 

Sale  of  ink  to  purchaser  of  a  rotary  mimeo- 
graph, sold  with  a  license  providing  uiat  it 
would  be  used  only  with  ink  supplied  by  the 
patentee,  constitutes  contributonr.  infringement 
of  the  patent.— Henry  v.  A.  B.  Dick  Co,  32  S. 
Ct.  3647224  U.  S.  1,  56  L.  Ed.  645,  Ann.  Cas. 
1913D,  880. 

(B)  ACTIONS  AT  LAW. 

Jurisdiction  of  circuit  court  of  appeals,  see 
Courts,  ^»405.  ,      ^      j    i  i        •« 

State  limitation  laws  as  rules  for  declsicms  In 
federal  courte,  see  Courts,  *=»375. 

^s»268.  Time  to  sme,  and  liaiitatioiuk 

See  SS  Cent.  Dig.  Pat.  I  412. 

There  is  no  federal  statute  of  limitations 
which  applies  to  an  action  at  law  for  any  in- 
fringement of  a  patent  since  the  passage  of  the 
Revision.  June  22,  1874.-CampbeU  v.  City  of 
HaverhiU,  156  U.  S.  610,  15  S.  Ct.  217,  39  U 
Ed.  280. 


See  38  Cent.  Dig.  Pat.  ||  422-481. 

In  an  action  at  law  for  the  infringement  of 
a  patent,  the  evidence  disclosing  the  existence  of 
no  license  fee,  and  no  impairment  of  plamtiffs 
market,  and  tending  only  to  show  plaintiffs  es- 
timate of  defendants*  profits,  it  was  error  to 
instruct  the  jury  to  find  moJ^^*^  £2™™!^^*™- 
ages.— Coupe  v.  Royer,  155  U.  S.  poo,  lo  ».  Ot. 
199  39  Ia  Bd.  263,  reversing  judgment  Royer 
V.  Coupe  (C.  C.)  29  P.  36a 

^s9lK78*  Trial* 

See  88  Cent.  Dig.  Pat  ||  840,  4S2-484. 

In  an  action  for  the  infringement  of  patent 
No.  121,385,  issued  November  28,  1871,  to 
plaintiffs  for  an  improvement  in  furnaces  for 
giwM>lting  lead  and  other  ores,  defendant  claimed 
that  plaintiffs*  invention  was  anticipated  by  a 
machine  deacribed  in  a  former  publication. 
There  were  obvious  differences  between  the  two 
machines  in  the  arrangement  of  the  separate 
parts,  in  the  relation  of  the  parts  to  each  oth- 
er, and  in  their  mode  of  connection  with  each 
other,  for  the  purpose  of  drawing  the  metal 
fnmi  the  furnace,  the  function  for  which  the 
machine  was  intended.  Experts  disagreed  as 
to  whether  these  differences  were  material  to 
the  result,  and  whether  any  improvement  in 
plaintiffs'  machine  was  the  result  of  invention. 
Held,  that  these  questions  should  have  been  left 
to  the  determination  of  the  jury.— Keyes  v. 
Grant,  118  U.  S.  25,  6  S.  Ct.  974,  30  L.  Ed. 
54. 

When  the  question  before  the  jury  is  wheth- 
er a  patent  covers  a  patentable  invention,  it  is 
proper  to  refuse  an  instruction  that  the  fact 
that  the  patented  article  has  practically  super- 
seded all  others  is  strong  evidence  of  its  novel- 
ty.— ^Adams  v.  Bellaire  Stamping  Co.,  141   U. 


S.  639,  12  S.  Ct.  66^  35  L.  Ed.  849  (C.  C.)  af- 
firming judgment  28  F.  360. 

In  an  action  to  recover  for  the  infringement 
of  a  patent,  it  is  for  the  jury  to  determine,  un- 
der proper  definition  by  the  court  of  the  patent- 
ed invention,  as  evidenced  by  the  .language  of 
its  claims,  and  also  of  the  art  or  device  employ- 
ed by  defendants,  whether  the  first  includes  the 
second,  so  as  to  constitute  an  infringement  of 
it  by  the  latter.— Coupe  v.  Royer,  155  U.  S. 
565,  15  S.  Ct  199,  39  L.  Ed.  263,  reversing 
judgment  Royer  v.  Coupe  (C.  C.)  29  F.  358. 

Where,  in  a  suit  on  a  patent,  it  appears,' by 
a  comparison  of  the  devices  therein  described 
with  those  of  older  patents  in  evidence,  that 
the  patented  claims  are  not  novel,  the  court 
should  so  instruct— Market  St  Cable  Ry.  Co. 
V.  Rowley,  155  U.  S.  621,  15  S.  Ct  224,  39  L. 
Ed.  284. 

^=»278.  WHt  of  error. 
See  88  Cent  Dig.  Pat  |  488. 

In  an  action  against  a  county  for  infringing 
a  patent  for  an  improvement  in  jails,  where 
want  of  patentability  was  alleged,  and  it  ap- 
pears that  the  invention  was  not  in  fact  pat- 
entable, the  direction  of  a  verdict  for  defend- 
ant may  be  sustained  upon  that  ground,  al- 
though it  was  given  on  the  grounds  that  plain- 
tiff was  not  the  owner  of  the  patent  and  that 
the  county,  being  mei^ely  a  political  subdivision 
of  the  state,  could  not  be  sued  for  infringement. 
—May  V.  Juneau  County,  137  U.  S.  408,  11 
S.  Ct  102,  34  li.  Ed.  729,  affirming  judgment 
(C.  C.)  30  F.  241. 

(O  SUITS  IN  EQUITY. 

Certification  of  questions  to  Supreme  Court, 
see  Courts,  ^=»386. 

Certiorari,  see  Courts,  ^s»383. 

District  in  which  suit  must  be  brought  see 
Courts,  ^s>270. 

Estoppel  to  deny  validity,  see  Estoppel,  ^=:»58. 

Injunction  against  United  States  for  infringe- 
ment, see  United  States,  ^=:>125. 

Jurisdiction  of  circuit  court  of  appeala,  see 
Courts,  <&5>407. 

Jurisdiction  of  federal  courts  in  general,  see 
Courts,  <&=:>290. 

Laches,  see  Equity,  ^s»71,  77. 

Review  of  final  decree,  see  Appeal  and  Error, 

Review  of  rulings,  see  Appeal  and  Error,  ^=» 

1094. 
Survival  of  action,  see  Abatement  and  Revival, 

<d=s>52. 

^=»280«  Nature  of  remedy.' 
See  88  Cent  Dig.  Pat  9  439. 

Jurisdiction  of  a  court  of  equity  over  a  auit 
for  the  infringement  of  a  patent  is  not  defeated 
on  the  tiieory  that  because  the  contract  be- 
tween the  patentee  and  his  co-complainant 
conveyed  only  the  patent  rights  to  the  machine, 
and  not  the  process  claimed  in  such  patent  the 
court  could  not  have  ordered  an  injunction 
against  the  defendant,  who  was  a  mere  user  of 
the  machine,  since,  the  question  as  to  what  the 
contract  provided  bein^  an  issue  in  the  case, 
preUminary  relief  by  injunction  could  have  been 
granted,  pending  the  decision  of  such  question. 
Judgment  16  App.  D.  C.  23,  reversed.— Busch 
v.  Jones,  22  S.  Ct  511,  184  U.  S.  598,  46  L. 
Ed.  707. 

^s»2&3.  Defenses* 

See  38  Cent.  Dig.  Pat  99  448-460,  458. 

Judgment  for  and  payment  of  nominal 
damages  upon  a  bill  in  equity  b^  a  patentee, 
without  joining  his  licensee,  against  one  who 
has  made  and  sold  a  machine  in  violation  of  the 
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patent,  are  no  bar  to  a  biU  in  equity  by  the 
patentee  and  licensee  together,  for  the  benefit  of 
the  licensee,  against  another  person  who  aft- 
erwards uses  the  same  machine.— Blrdselly. 
Shaliol,  112  U.  S.  485,  5  S.  Ct  244,  28  L.  Ed. 
768. 

A  patent  for  an  improvement  on  an  inven- 
tion is  not  invalid  because  it  includes  the  pat- 
ented invention ;  and,  though  it  may  be  an  in- 
fringement of  it,  that  fact  will  not  avail  a 
stranger,  who  is  made  defendant  in  a  suit  for 
infringing  the  patent  on  the  improvement.— 
Cantrell  v.  WalUck,  117  U.  S.  689,  6  S.  Ct. 
970.  29  L.  Ed.  1017.  affirming  (C.  0.)  Wallicks 
v.  Cantrell,  12  F.  790. 

In  a  suit  upon  a  single  claim,  which  is  re- 
stricted to  an  improvement  in  one  particular 
device  of  a  machine,  no  advantage  can  accrue 
to  defendant  by  reason  of  the  fact  that  some  of 
the  other  claims  include  the  remaining  parts 
of  the  machine  in  combination  with  the  device 
in  question,  thus  constituting  an  organic  whole. 
—Gordon  v.  Warder,  150  U.  S.  47,  14  S.  Ct. 
32,  37  li.  Ed.  992,  affirming  decree  (C.  O.)  38 
F.  592. 

Where  a  bill  for  infringement  praying  an 
injunction  was  filed  within  29  days  of  the  ex- 
piration of  the  patent  by  patentees  who  had 
invented  the  device  while  in  the  employ  of  de- 
fendant, and  had  permitted  him  to  use  the 
same  for  17  years  without  complaint  other 
than  that  he  had  failed  to  pay  them  royalties, 
held,  that  the  bill  was  properly  dismissed  for 
want  of  equity.— Keyes  v.  Eureka  Consol.  Min. 
Co.,  158  U.  S.  150,  15  S.  Ct.  772,  39  I/.  Ed. 
929,  affirming  decree  (C.  C.)  Same  v.  Eureka 
Consol  Mfg.  Co.,  45  F.  199. 

Whether  the  process  claim  of  the  Jones 
patent.  No.  404,414,  for  mixing  molten  metal, 
which,  when  read  in  connection  with  the  specifi- 
cations, clearly  covered  the  product  of  blast 
furnaces,  was  Intended  to  include  the  products 
of  cupola  furnaces  as  well,  and  is  therefore 
invalid,  need  not  be  considered  in  a  suit  for  in- 
fringement by  the  use  of  an  apparatus  for  mix- 
ing molten  metal  taken  from  blast  furnaces. 
Decree,  Cambria  Iron  Co.  v.  Carnegie  Steel  Co. 
37  C.  C.  A.  593,  96  F.  850,  reversed.- Carnegie 
Steel  Co.  V.  Cambria  Iron  Co.,  22  S.  Ot  698, 
185  U.  S.  403,  46  Ia  Ed.  968. 

^=»286.  Persons  entitled  to  sne. 
See  S8  Cent.  Dig.  Pat.   H  453-456. 

A  grant  of  the  "sole  right  and  privilege 
of  manufacturing  and  selling"-  an  article  pro- 
tected by  a  patent  is  simply  a  license  to  the 
grantee,  conveying  no  interest  in  the  patent,  and 
an  assignment  thereof  will  not  enable  the  as- 
signee to  maintain  an  action  for  damages  or 
profits  against  infringers. — Hay  ward  vw  An- 
drew*, 106  U.  S.  672,  1  S.  Ct.  544,  27  L.  Ed. 
271. 

A  cause  of  action  for  the  infringement  of 
a  patent  survives,  upon  the  death  of  the  pat- 
entee, to  his  representatives. — Illinois  Cent.  R. 
Co.  V.  Turrill,  110  U.  S.  301,  4  S.  Ct.  5,  28 
L.  Ed.  154. 

The  legal  owner  of  a  patent  may,  in  an  ac- 
tion for  infringement,  recover  damages,  al- 
though a  firm  of  which  he  is  a  member  is  en- 
gaged in  making  and  selling  the  patented  arti- 
cle.—Yale  Lock  Mfg.  Co.  V.  Sargent,  117  U. 
S.  536,  6  S.  Ct  934,  29  h.  Ed.  954. 

The  mere  fact  that  another  than  plaintiff 
has  an  interest  in  the  license  fees  and  recover- 
ies under  the  patent  sued  on  does  not  amount 
to  such  legal  owmership  in  the  patent  as  will 
defeat  plaintifTs  recovery  of  all  gains  and  prof- 
its that  defendants  have  made  by  infringement 
of  the  patent.— Tilghman  v.  Proctor,  125  U.  S. 
136,  8  8.  Ct.  894,  31  h.  Ed.  664. 


^=»287.  Persons  liable. 

See  88  Cent  Dig.  Pat.   SI  457-459;    12  Cent.   Diff. 
Corp.  fi  1475:    86  Cent  Dig.  Mun.  Corp.  99  1566,  1574^ 
1576. 

In  a  suit  for  infringement  of  a  patent 
against  United  States  officers,  who  used  the 
patented  article  only  for  the  benefit  of  the  Unit- 
ed States,  a  decree  cannot  be  rendered  againsf 
such  officers  for  the  gains  and  profits  which  ac- 
crued to  the  government  from  the  use  of  such 
article.— Belknap  v.  Schild,  161  U.  S.  10,  16 
S.  Ct.  443,  40  U  Ed.  599. 

^=s>288.  Jniisdlotloiu 

See  38  Cent  Dig.  Pat.  99  460-466. 

Where  an  injunction  is  applied  for  to  re- 
strain the  infringement  of  a  patent,  and  to  re- 
cover damages  and  profits,  and  the  case  is  one 
for  equitable  relief  when  the  suit  is  instituted, 
the  expiration  of  the  patent  soon  after  the  com- 
mencement of  the  suit  will  not  take  away  the 
jurisdiction,  and  preclude  the  court  from  pro- 
ceeding to  grant  the  incidental  relief  of  dam- 
ages and  profits.— Clark  v.  Wooster,  119  U.  S- 
322,  7  S.  Ct.  217,  30  L.  Ed.  392. 

Where  a  patent,  having  been  issued  16 
months  before  a  bill  for  infringement  is  filed, 
has  nearly  16  years  to  run,  and  the  bill  alleges 
that  the  public  have  generally  acknowledged  and 
ac^iuiesced  in  the  validity  of  the  patent,  and 
that  the  invention  has  been  put  in  practice  by 
the  plaintiff,  and  has  been  of  great  utility,  it  is 
not  necessary  to  show  a  recovery  at  law  to 
warrant  jurisdiction  in  equity  for  an  injunction 
and  account.— McCoy  v.  Nelson,  121  U.  S.  484, 
7  S.  Ct.  1000,  30  L.  Ed.  1017. 

Where  the  patent  was  in  force  at  the  time 
the  bill  was  filed,  and  the  complainants  were  en- 
titled to  a  preliminary  injunction  at  that  time, 
the  jurisdiction  of  the  court  is  not  defeated  by 
the  expiration  of  the  patent  by  lapse  of  time 
before  final  decree.—Beedle  v.  Bennett,  122  U. 
S.  71.  7  S.  Ct.  1090.  30  L.  Ed.  1074. 

Foreign  corporation,  emplosring  Eastern  rep- 
resentative jn  New  York  City  to  solicit  orders 
to  be  filled  from  home  office,  held  not  to  have 
a  regular  place  of  business  in  Southern  district 
of  New  York,  within  Act  March  3.  1807,  giv- 
ing federal  District  Court  jurisdiction  of  pat- 
ent infringement  suits  in  the  district  in  which 
defendant  has  such  a  place  of  business. — W. 
S.  Tyler  Co.  v.  Ludlow-Saylor  Wire  Co..  35  S. 
Ct.  458,  236  U.  S.  723.  59  I/.  Ed.  808.  affirm- 
ing decree  212  F.  156,  129  C.  C.  A.  12. 

Foreign  corporation  did  not  infringe  com- 
plainant's patent  in  Southern  district  of  Nevr 
York,  within  Act  March  3,  1897,  where  its  lo- 
cal representative  in  New  York  received  and 
forwarded  to  its  home  office  in  Missouri  order 
for  the  infringed  articles  thereafter  shipped  to 
New  York.— Id. 

^s>293«  Prellmliiary  Inisnetlon. 

See  88  Cent  Dig.  Pat  fifi*471,  478-501.  604-606. 

<$=»296.  —  Efltabllsl&ment    of    TAlldltx 
of  patent  la  general* 
See  88  Cent  Dig.  Pat  l§  474.  476. 

A  prior  adjudication  of  a  federal  court, 
sustaining  the  validity  of  the  patent  in  suit,  is 
a  valid  ground  for  {^ranting  a  preliminary  in- 
junction against  infrmgement^Leeds  &  Catlin 
Co.  V.  Victor  Talking  Mach.  Co.,  29  S.  Ct  495. 
213  U.  S.  301,  53  L.  Ed.  805,  affirming  decree 
(1906)  Victor  Talking  Mach.  Co.  v.  Leeds  & 
Catlin  Co.,  148  F.  1022,  79  O.  O.  A.  536, 
which  affirmed  order  (C.  C.  1906)  Same  v.  Talk- 
0-Phone  Co.,  146  F.  534. 


— »  Ch^oimda  for  denial  la  ffem.— 
eral« 

See  88  Cent.  Dig.  Pat  9fi  489-496. 

Nonuser  of  a  patent  for  an  improvement 
in  paper  bag  machines,  in  order  to  save  the 
fxpense  of  changing  or  altering  the  old   ma- 
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chiues,  will  not  justify  a  court  of  equity  in 
withholding  injunctive  relief  against  infringe- 
ment. Decree  (1906)  150  P.  741,  80  O.  C.  A. 
407.  afl5rmed.— Continental  Paper  Bag  Co.  v. 
Eastern  Paper  Bag  Co..  28  g.  Ct  748,  210  U. 
S.  405,  52  Ij.  Ed.  1122. 


— -  Contfnuins*  modif yinK*  ▼i^* 
oatiiiK,  or  diasolTlns- 
fiee  S«  Cent  Dig.  Pat.  99  604-506. 

The  Circuit  Court  of  Appeals,  in  reversing 
an  order  of  a  circuit  court  granting  upon  ex 
parte  affidavits  a  preliminary  injunction  in  a 
suit  for  the  infringement  of  a  patent,  should 
not  dismiss  the  bill,  where  complainants  appar- 
ently had  no  opportunity,  previous  to  the  hear- 
ing in  the  lower  court,  to  inspect  the  affidavits 
filed  by  defendants,  and  were  granted  no  leave 
to  rebut  them.— Brill  v.  Peckham  Motor  Truck 
&  Wheel  Co.,  23  S.  Ct.  562,  189  U.  S.  57,  47 
Lr.  Ed.  706,  reversing  decree  108  F.  267.  47 
O.  C.  A.  315,  on  rehearing  110  F.  377,  49  C. 
G.  A.  87. 

^=»309.  Pleading- 
Bee  88  Cent  Dig.  Pat  19  507-542. 

^s»310.  —  In  K^neraL 

See  38  Cent  Dig.  Pat  99  607-640. 

The  nonpatentability  of  the  infringed  claim 
may  be  availed  of  as  a  defense  without  setting 
it  up  in  the  answer. — Hendy  v.  Golden  State  & 
Miners*  Iron  Works,  127  U.  S.  370,  8  S.  Ct 
1275,  32  L.  Ed.  207. 

On  a  bill  for  the  Infringement  of  a  patent, 
an  answer  alleging  that  the  device  "had  been 
made  and  in  public  use  and  on  sale  by  sundry 
and  divers  persons  for  many  years  prior  to 
plaintiflPs  application,"  and  that  for  move  than 
five  years,  and  more  than  four  years  before 
the  application  for  the  patent,  defendant  had 
manufactured  and  sold  the  device  of  the  pat- 
tern and  design  of  the  one  filed,  and  no  other, 
contains  a  sufficient  notice  of  the  defense  of 
want  of  novelty  aind  two  years'  public  use, 
under  Rev.  St.  §  4920  [U.  S.  Comp.  St.  1901,  p. 
3394],  requiring  such  notices  to  state  the  names 
and  residences  of  those  alleged  to  have  invented 
or  to  have  had  prior  knowledge  of  the  device. — 
Anderson  v.  MiUer,  129  U.  S.  70,  9  S.  Ct  224, 
32  L.  Ed.  635. 

Where,  in  a  suit  for  infringeing  a  design 
patent  one  of  the  claims  of  which  was  void  for 
want  of  novelty,  the  other  claims  may  be  fair- 
ly construed  to  cover  only  the  specific  design 
set  forth  therein,  a  demurrer  to  the  bill  cannot 
be  sustained  for  want  of  novelty  in  the  claims, 
as  the  court  cannot  take  judicial  notice  of  prior 
designs  which  may  have  come  under  its  obser- 
vation, and  which  are  supposed  to  show  a  want 
of  novelty.— New  York  Belting  &  Packing  Co. 
V.  New  Jersey  Car  Spring  &  Rubber  Co.,  137 
U.  S.  445,  11  S.  Ct.  193,  34  L.  Ed.  741. 

An  infringer  who  denies  that  the  patented 
articles  were  marked  "Patented,''  as  required 
by  the  patent  laws,  and  relies  on  a  want  of 
actual  knowledge  of  the  existence  of  the  patent, 
should,  in  view  of  the  fact  that  all  patents  are 
on  record  in  the  patent  office,  be  required  to 
ayer  waht  of  knowledge  in  his  answer. — Sessions 
y.  Romadka,  145  U.  S.  29,  12  S.  Ct.  799,  36 
ti.  Ed.  609.  reversing  decree  (C.  C.)  21  F.  124. 

Where  a  patent  is  invalid  on  its  face  the 
point  may  be  raised  on  demurrer  to  the  bill, 
and  the  case  be  determined  on  the  issue  so 
formed. — (1895)  Richards  v.  Chase  Elevator 
C?o.,  .158  U.  S.  299,  15  S.  Ct  831,  39  L.  Ed. 
991,  affirming  decree  Same  v.  Michigan  Cent 
R.  Co.  (C.  CO  40  F.  165,  and  rehearing  denied 
159  U.  S.  477,  16  S.  Ct  53,  40  L.  Bd.  225. 


— -  Issues,  proof,  and  Tarianoe. 

See  38  Cent  Dig.  Pat.  9S  541.  542. 

In  a  suit  for  the  infringement  of  a  patent, 
similar  previous  patents,  although  not  set  up  in 


the  answer,  are  receivable  to  evidence  to  show 
the  state  of  the  art,  and  aid  in  the  construction 
of  plaintiffs  claim,  although  not  to  invalidate 
that  claim  on  the  ground  of  want  of  novelty. — 
Grier  v.  Wilt,  120  U.  S.  412.  7  S.  Ct.  718,  30 
L.  Ed.  712. 

A  patent  was  issued  from  which  the  signa- 
ture of  the  secretary  of  the  interior  was  omit- 
ted. Pending  a  suit  for  infringement,  the  omis- 
sion was  discovered,  and  the  patent  returned  to 
the  patent  office,  where  the  then  acting  secre- 
tary signed  it  as  of  its  original  date.  Heldy 
that  defendant  could  impeach  its  validity  'with- 
out pleading  the  defense,  though,  when  offered 
in  evidence,  there  was  no  irregularity  apparent 
on  its  face.— Marsh  v.  Nichols.  Shepherd  &  Co., 
128  U.  S.  605,  9  S.  Ct.  168.  32  L.  Ed.  538, 
affirming  decree  Same  y.  Nichols,  15  F.  914. 

Where,  in  an  action  for  the  infringement  of 
a  reissued  patent,  the  complaint  alleges  that 
upon  surrender  of  the  original  patent  a  new 
one  was  issued  for-  the  same  invention,  and  the 
answer  denies  "each  and  every,  all  and  singu- 
lar.'* the  allegations  of  the  complaint,  an  issue 
is  raised  upon  the  question  whether  the  reissue 
was  for  the  same  invention,  and  the  original 
patent  is  admissible  in  evidence.— Oregon  Imp. 
Co.  V.  Excelsior  Coal  Co.,  132  U.  S.  215,  10  S. 
Ct.  54,  33  L.  Ed.  344. 

^=»312.  Evldenee. 

See  38  Cent  Dig.  Pat  S9  644-549. 

In  a  suit  on  reissued  letters  the  file  wrap- 
per and  contents  in  the  matter  of  the  reissue 
are   part   of  the  evidence. — Crawford  v.   Hey 
Ringer,  123  U.  S.  589,  8  S.  Ct  899,  31  L.  Ed. 
269. 

In  a  suit  for  infringement  of  letters  No. 
8,637,  issued  March  25,  1879,  to  John  Bene, 
for  an  improvement  in  the  process  of  refining 
and  bleaching  hair  by  a  batn  of  a  solution  of 
a  chlorine  salt  in  an  excess  of  muriatic  acid, 
complainants  offered  no  direct  evidence  that  de- 
fendant used  the  patented  process,  but  relied 
on  the  correspondence  of  derendant's  article,  in 
respect  to  smoothness,  luster,  and  pliability, 
with  the  hair  produced  thereby.  Defendant's 
expert  produced  several  samples  of  hair,  which 
he  stated  he  had  refined  by  the  use  of  chemicals 
other  than  those  named  in  the  patent,  as  the 
result  of  12  years'  practice.  Complainants*  ex- 
pert testified  that  defendant's  article  could  not 
be  produced  except  by  treatment  in  a  solution 
of  chlorine  salt  and  muriatic  acid,  or  their  chem- 
ical equivalents,  and  that  he  made  experiments 
according  to  the  methods  described  by  defend- 
ant's expert,  and  found  them  failures,  but  that 
they  were  his  first  experiments.  Held  insuffi- 
cient evidence  of  infringement. — ^Bene  v.  Jean- 
tet,  129  U.  S.  683,  9  S.  Ct  428,  32  L.  Ed.  803. 

*  A  prior  foreign  publication  containing  a 
description  of  prior  constructions  is  competent 
evidence  in  regard  to  the  state  of  the  art,  and 
as  a  foundation  for  the  inquiry  whether  it  re- 
quired any  invehtion  to  pass  from  such  prior 
structures  to  the  patented  structure.— French  v. 
Carter,  137  U.  S.  239.  11  S.  Ct  90,  34  L.  Ed. 
664,  affirming  decree  (C,  C.)  25  F.  41. 

Plaintiff  was  properly  allowed  to  show  in 
rebuttal  of  defendant  s  principal  evidence  that 
he  constructed  a  plow  containing  the  elements 
of  the  claim  of  his  patent,  in  accordance  with 
which  defendant's  plows  were  made,  before  the 
date  of  the  earliest  patents  offered  by  defend- 
ant on  the  question  of  novelty;  this  being  a 
matter  of  rebuttal.— St  Paul  Plow  Works  v. 
Starling,  140  U.  S.  184,  11  S.  Ct  803,  35  L. 
Ed.  404,  affirming  judgment  Starling  t.  St 
Paul  Plow  Works  (C.  C.)  29  F.  790. 

Evidence  as  to  a  prior  use  of  a  lever  device, 
shown  in  plaintiff*s  patent,  is,  in  the  absence 
of  an  offer  to  prove  that  it  was  in  a  combina- 
tion  operating  in  the  same  way  and  for  the 
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same  purpose  as  shown  in  the  claim  of  plain- 
tiff's patent,  properly  rejected  as  immaterial 
—Id. 

In  an  action  for  the  infringement  of  patent 
No.  26,415,  issued  December  13.  1859,  to  Heze- 
kiah  Gonant,  antedated  June  22,  1859,  the  tes- 
timony of  Gonant,  the  inventor,  that  he  conceiv- 
ed of  a  machine  in  1857,  and  made  some  pat- 
terns, but  in  the  spring  of  1858  he  decided  on 
another  style  of  machine,  which  he  completed 
during  the  summer, — to  the  best  of  his  recol- 
lection, in  July,  1858.— the  part  of  his  machine 
called  the  "traverse  changer"  being  the  same  in 
the  first  set  of  drawings  as  finally  used,  is  in- 
sufllcient  to  show  that  prior  to  July  22,  1858, 
Gonant  had  made  his  invention,  especially  as 
there  was  no  claim  in  the  patent  for  the  traverse 
changer  by  itself,  but  only  in  combination  with 
other  things.--Glark  Thread  Go.  v.  Willimantic 
Linen  Go.,  140  TJ.  S.  481,  11  S.  Gt.  846,  35 
L.  Ed.  521,  reversing  decree  Williamantic  Thread 
Co.  V.  Clark  Thread  Go.  (0.  O.)  27  F.  865. 

When  an  unpatented  device  is  set  up  as  an 
anticipation  and  the  existence  and  use  thereof 
rest  entirely  in  the  recollection  of  witnesses, 
the  proofs  must  be  clear,  satisfactory,  and  be- 
yond a  reasonable  doubt. — Washburn  &  Moen 
Mfg.  Go.  V.  Beat  *Em  All  Barbed-Wire  Co.,  143 
U.  S.  275,  12  S.  Gt  443,  36  L.  Ed.  154,  revers- 
ing decree  (G.  G.)  33  F.  261. 

Anticipation  of  a  patented  device  must  be 
proved  by  evidence  so  cogent  as  to  leave  no  rea- 
.  sonable  doubt  in  the  mind  of  the  court  that  the 
transaction  occurred  substantially  as  stated. 
Oral  testimony,  unsupported  by^  patents  or  ex- 
hibits, is  open  to  grave  suspicion.— Deering  v. 
Winona  Harvester  Works,  155  U.  S.  286,  15  S. 
Gt  118,  39  L.  Ed.  153. 

A  patentee  suing  to  recover  from  infringer 
profits,  where  noninfringing  improvements  have 
been  added,  discharges  the  burden  by  showing 
what  part  of  the  profits  are  due  to  his  invention 
by  proving  profits,  and  the  defendant  must  then 
carry  the  burden  of  separation.— (1912)  West- 
Inghouse  Electric  Sc  Mfg.  Go.  v.  Wagner  Elec- 
tric &  Mfg.  Co.,  32  8.  Gt  691,  225  U.  S.  604, 
56  U  Ed.  1222.  41  L.  R.  A.  (N.  S.)  653,  re- 
versing decree  (1909)  173  F.  36l,  97  G.  C.  A. 
621. 

Where  value  of  patented  machine  was  at- 
tributable in  part  to  unpatented  features,  the 
patentee  must  submit  evidence  calculated  to  ef- 
fect an  apportionment.— Dowagiac  Mfg.  Co.  v. 
Minnesota  MoUne  Plow  Co.,  35  S.  Gt  221.  235 
U.  S.  641,  59  L.  Ed.  398,  reversing  decree  183  F. 
314,  105  C.  C.  A.  526. 

A  patentee  does  not  establish  loss  of  profits 
by  merely  showing  the  number  of  sales  made 
by  the  sellers  of  infringing  machines. — Id.     . 

In  absence  of  an  established  royalty,  the  val- 
ue of  what  was  taken  by  infringing  sales  may 
be  shown  by  proving  what  would  have  been  a 
reasonable  royalty.— Id. 


See  88  Cent  Dig.  Pat  M  B60-65S. 

In  a  proceeding  to  restrain  Infringement, 
where  it  appears  that  the  letters  patent  in  ques- 
tion are  void  because  the  device  therein  describ- 
ed is  not  patentable,  it  is  proper  for  the  court 
to  dismiss  the  cause,  whether  the  defense  be 
made  or  not— Slawson  v.  Grand  St.  P.  P.  & 
F.  B.  Co.,  107  U.  S.  649,  2  S.  Gt  663,  27  L. 
Ed.  576,  aflirming  decree  (C.  G.)  4  F.  531. 

Upon  an  issue  involving  the  validity  of  a 
patent,  evidence  of  prior  public  use,  even  though 
not  properly  pleaded  as  a  defense,  if  admitted 
without  objection,  may  be  considered  by  the 
court  upon  the  question  of  priority. — Zane  v. 
Soffe,  110  U.  S.  200,  3  S.  Ct  562,  28  L.  Ed. 
119,  aflirming  decree  Same  t.  Loffe  (C.  G.)  2  F. 
229i 


The  original  patent  described  and  claimed 
only  a  collar  with  short  or  sectional  bands; 
that  is,  a  band  along  the  lower  edge  of  the  col-* 
lar,  made  in  parts  or  sections,  and  having  a 
graduated  curve.  The  reissued  patent  and 
claims  1  and  4  thereof,  were  so  framed  as  t:> 
cover  a  continuous  band;  with  a  graduated 
curve,  but  not  in  sections.  The  defendants'  col- 
lars were  brought  into  the  market  afier  the  orig- 
inal patent  was  issued,  and  before  the  reissue 
was  applied  for^  and  the  reissue  was  obtained 
to  cover  those  collars,  and,  although  it  was  ap- 
plied for  only  a  little  over  three  months  after 
the  date  of  the  original  patent,  there  was  no  in- 
advertence or  mistake,  so  far  as  the  short  or 
sectional  bands  were  concerned,  and  It  was 
sought  merely  to  enlarge  the  claim.  Claim  2  of 
the  reissue  was  substantially  the  same  as  the 
single  claim  of  the  original  patent,  and  claim 
3  had  as  an  element  short  bands.  As  the  de- 
fendants' collars  had  a  continuous  band,  with  a 
graduated  curve,  and  not  short  or  sectional 
bands,  and  did  not  infringe  the  claim  of  the 
original  patent,  or  claims  2  and  3  of  the  re- 
issue, and  claims  1  and>4  thereof  were  invalid^ 
the  bill  was  dismissed.— Goon  v.  Wilson,  5  S. 
Gt  537,  113  U.  S.  268,  28  L.  Ed.  963. 

In  a  suit  for  the  infringement  of  a  second 
patent  alone,  the  device  described  in  the  prior 
patent,  of  which  plaintiff  has  become  the  sole 
owner,  must  be  considered,  on  the  assessment 
of  damages,  as  one  of  those  which  it  was  open 
to  defendant  to  use  instead  of  that  described  in 
the  patent  sued  on ;  for  to  hold  otherwise  would 
assume  that  the  prior  patent  was  owned  by 
plaintiff,  was  valid,  and  that  defendant  had  in- 
fringed it  which  are  questions  tiiat  cannot  be 
raised  on  the  assessment  of  damages  for  the  in- 
fringement of  the  second  patent.— McCreary  v. 
Pennsylvania.  Canal  Co.,  141  U.  S.  459,  12  S. 
Ct  40,  35  Ii.  Ed.  817,  aflirming  decree  (C.  C) 
McCrary  v.  Same,  5  F.  367. 

^s»316.  Rehearii&B. 

See  38  Cent  Dig.  Pat  Si  664-668. 

A  decree  by  which  the  supreme  conrt  re- 
verses a  decree  dismissing  a  patent  infringement 
suit  for  want  of  novelty,  and  holds  that  the  pat- 
ent is  valid  and  infringed,  finally  disposes  of 
these  questions,  so  that  the  circuit  court  has 
thereafter  no  authority  to  grant  a  rehearing  on 
the  ground  of  newly-discovered  evidence  on  the 
question  of  novelty.— In  re  Potts,  17  S.  Ct  ^0» 
166  U.  S.  263,  41  L.  Ed.  994. 

^=»317.  Pennaaent  injimotioii* 

Bee  88  Cent  Dig.  Pat  M  669-666. 

In  a  case  of  clear  infringement,  complain- 
ant is  entitled  to  an  injunction,  although  his 
damages  are  found  to  be  merely  nominal,  and 
although  defendant  is  able  to  accomplish  the 
same  result  by  a  different  method.— -Du  Bois 
V.  Kirk,  158  U.  S.  58,  15  S.  Gt  729,  39  L.  Ed. 
895,  aflirming  Kirk  y.  Du  Bois  (0.  C.)  33  F.  252 
and  46  F.  486. 


^=»318.  Prollta. 
See  88  Cent  Dig.  Pat  »  666-678. 

Damages  cannot  be  recovered  on  account 
of  the  infringement  of  a  patent  for  a  mere  im- 
provement, unless  the  patentee  shows  tnat  the 
entire  value  of  the  device  is  due  to  his  improve- 
ment or  distinguishes  by  his  proofs  the  profits 
arising  out  of  hid  improvement  from  those  as- 
cribable  to  the  device  improved  upon. — Garret- 
son  V.  Clark,  111  U.  S.  120,  4  S.  Ct  291,  28  U 
Ed.  371. 

Where  the  difference  in  the  proportion  of 
fatty  acids  used  in  the  patented  process  and  the 
old  process,  which  the  infringers  might  have 
used,  does  not  affect  the  commercial  value  of  the 
product,  nothing  should  be  deducted  for  a  loss 
of  fatty  acids,  by  the  patented  process,  in  com- 
putkig  thf  gains  and  profits  made  by  the  ia* 
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fringen  of  this  procesa.— Tilghman  v.  Proctor, 
125  U.  S.  136,  8  S.  Ct  804,  31  L.  Ed.  664. 

Plaintiff  is  entitled  to  recover  the  amount  of 
gains  and  profits  that  defendants  have  made  by 
the  use  of  his  process,  although  he  has  estah* 
lished  license  fees. — Id. 

The  profits  allowed  in  equity  for  the  in- 
jury a  patentee  has  sustained  b^  the  infringe- 
ment of  his  process  cannot  bear  interest,  except 
from  the  time  the  master's  report  is  submitted 
showing  the  amount  due. — ^Id. 

Where  the  defendant's  machine  or  article 
derives  its  entire  marketable  value  from  the  use 
of  plaintiff's  invention,  the  measure  of  damages 
is  the  entire  profit  made  by  defendant.— Hurl« 
but  V.  Schillinger,  130  U.  S.  456,  9  S.  CL  584, 
32   li.  Ed.   1011. 

In  estimating  the  profits  of  a  defendant  v^o 
has  used  a  patent  for  a  mere  imi>rovement  upon 
a  previously  patented  device,  plaintiff  is  limited 
to  such  profits  as  have  arisen  from  the  use  of  the 
improvement  over  what  defendant  might  .have 
made  by  the  use  of  that  or  other  devices  without 
such  improvement.  This  rule  applies  where 
plaintiff  is  owner  of  both  patents,  but  sues  only 
on  the  patent  for  the  improvement.— McCreary 
V.  Pennsylvania  Canal  Co.,  141  U.  S.  459,  12  S. 
Ct.  40,  35  L.  E^  817,  aflirming  decree  McCreary 
T.  Pennsylvania  Canal  Co.  (a  C.)  5  F.  367. 

When  only  the  profits  made  by  one  infring- 
ing a  patent  are  awarded  as  damages,  it  is  im« 
material  in  the  calculation  thereof  whether  or 
not  the  owner  of  Ae  patent  was  using  the  in- 
vention in  articles  sold  by  him. — Crosby  Steam 
Gage  &  Valve  Co.  v.  Consolidated  Safety  Valve 
Co.,  141  U.  S.  441.  12  S,  Ct  49,  35  L.  Ed.  809, 
afifirming  decree  (C.  C.)  Consolidated  Safety 
Valve  (%.  V.  (>06by  Steam  Gauge  &  Valve  Co., 
44  F.  66. 

In  the  calculation  of  profits  made  on  an 
infringing  article,  the  manufacturer  thereof  is 
not  entitled  to  deduct  the  cost  of  certain  experi- 
mental articles  of  the  same  kind  made  by  him, 
and  afterwards  destroyed  without  being  offered 
for  sale,  as  this  was  a  loss  incurred  through  his 
unlawful  invasion  of  the  patentee's  rights.— Id. 

When,  in  view  of  the  prior  state  of  the  art, 
the  entire  commercial  value  of  an  infringing 
article  is  due  to  the  use  of  the  infringing  fea- 
ture, the  profits  awarded  as  damages  should  be 
calculated  with  reference  to  the  entire  infring- 
ing article,  notwithstanding  that  it  is  made  un- 
der a  patent  fhowing  an  additional  feature 
which  feature,  however,  is  not  covered  by  the 
claims  thereof. — ^Id. 

It  appearing  that,  before  the  issuance  of 
letters  patent  No.  128,925  to  Charles  A.  Taylor, 
for  a  metallic  trunk  fastener,  the  method  uni- 
versally used  for  fastening  trunk  lids,  in  aid  of 
the  lock,  was  by  means  of  straps,  buckles,  and 
dowels,  and  that  defendant  had  only  manufac- 
tured the  infringing  fasteners  for  use  oh  trunks 
made  by  him,  the  measure  of  damages  is  the 
difference  in  cost  between  the  fasteners  and  the 
straps,  buckles,  and  dowels  formerly  used. — 
Sessions  v.  Romadka,  145  U.  S.  29,  12  S.  Ct 
799,  36  li.  Ed.  609,  reversing  decree  (C.  C.) 
21  F.  124. 

The  profits  realised  by  an  infringer  from  the 
patented  device  as  a  part  of  machines  made  and 
8<dd  by  him,  containing  other  devices  contril^t- 
ing  to  his  profits,  cannot  be  estimated  from  proof 
of  the  profits  of  other  manufacturers  from  the 
sale  of  similar  devices  in  similar  machines.— 
Keystone  Mfg.  Co.  v.  Adams,  151  U.  S.  139,  14 
S.  Ct  295,  38  li.  Bd.  103,  reversing  decree  (C. 
C.)  Adams  v.  Keystone  Mfg.  Co.,  35  F.  579,  and 
41  F.  595. 

When  the  infringer's  profits  are  taken  as 
the  measure  of  damages,  he  should  not  be  al- 
lowed interest  on  the  value  of  the  plant  used  in 
producing  the  infringing  article,  if  the  same  was 


also  used  for  other  business,  and  there  is  no 
evidence  on  which  a  satisfactory  apportionment 
can  b(  made. — Seabury  &  Johnson  v.  Am  Ehide, 
152  C  S.  561,  14  S.  Ct  683,  38  L.  Ed.  553, 
affirming  decree  (C.  C.)/  Am  Ehide  v.  Seabury 
36  F.  593.  and  48  F.  672. 

'  No  deduction  should  be  allowed  to  an  infring- 
ing corporation  for  services  of  its  president, 
where  it  is  not  shown  that  any  compensation 
was  paid  him.— Id. 

In  an  action  for  infringement  on  a  patent 
for  stove  grates,  it  appeared  that  the  patented 
grate  was  for  ordinary  stoves,  and  was  entirely 
new  and  patentable,  both  in  all  its  parts  an(}  as 
an  entirety;  that  defendants  conseqted  to  s 
decree  which  precluded  them  from  contending 
that  complainant  was  to  be  restricted,  in  his 
demand  for  damages,  to  any  one  feature  or 
part  of  the  grate ;  and  that  the  grates  on  which 
profits  were  assessed  were  not  sold  as  an  incident 
to  any  particular  stove,  but  as  independent, 
marketable  articles.  Be^d,  that  complainant 
was  properlv  awarded  the  entire  profits  on  the 
grates  so  sold.— Warren  v.  Keep,  155  U.  S.  265, 
15  S.  Ct.  83.  39  L.  Ed.  144. 

Such  part  only  of  commingled  profit^  as 
are  attributable  to  the  use  of  his  invention  can 
be  recovered  by  a  patentee  against  an  infringer 
who  has  added  valuable  improvements. —  (1912) 
Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner 
Electric  &  Mfg.  Co.,  32  S.  Ct  691,  225  U.  S. 
604,  56  U  Bd.  1222,  41  L.  B.  A.  (N.  S.)  653, 
reversing  decree  (1900)  173  F.  861,  97  a  O.  A. 
621. 


See  38  Cent  Dig.  Pat  U  577-681 

Only  nominal  damages  will  be  allowed  for 
the  infringement  of  a  patent  where  it  appears 
that  other  methods  in  common  use  produce  the 
same  results  with  equal  facility  and  cost.— Black 
V.  Thorne,  111  U.  S.  122,  4  S.  Ct  326,  28  L. 
Ed.  372. 

In  a  suit  in  equity  for  the  infringement  of 
a  patent  for  a  design  for  carpets,  no  profits  were 
found  to  have  been  made  by  defendant,  and 
there  was  no  evidence  as  to  the  value  imparted 
to  the  carpet  by  the  design.  Held,  that  only 
nominal  damages  should  have  been  allowed. — 
Dobson  V.  Hartford  Carpet  Co.,  114  U.  S.  439, 
5  S.  Ct.  945,  29  L.  Ed.  177,  reversing  decree 
(C.  C.)  Bigelow  Carpet  Oa  v.  Dobson.  10  F. 
385. 

Where  the  plaintiff,  the  owner  of  a  patent 
for  an  improvement  in  combination  locks,  grant- 
ed no  licenses,  but  sold  locks  made  by  himself 
containing  the  invention,  a  reduction  of  prices 
aUd  consequent  loss  of  profits  on  the  whole  of 
each  lock,  enforced  by  infringing  competition,  is 
a  proper  element  of  damages.— Yale  Lock  Mfg. 
Co.  V.  Sargent.  117  U.  S.  536,  6  S.  Ct  934,  29 
L.  Ed.  954. 

Plaintiff  made  a  certain  percentage  of  profit 
on  the  manufacture  and  side  of  carpets  con- 
taining a  patented  design.  Defendant's  carpets, 
alleged  to  infringe  the  said  natent.  were  far 
inferior,  in  quality  and  market  value,  to  those 
of  the  plaintiff.  There  was  no  satisfactory 
evidence  that  those  who  bought  the  defendant's 
carpets  would  have  bought  those  of  plaintiff, 
or  that  the  design  added  anything  to  defendant's 
price,  or  helped  him  to  sell  his  carpets;  and 
none  to  show  what  part  of  defendant's  price 
was  to  be  attributed  to  the  design.  Held,  that 
it  could  not  be  presumed  that  defendant's  car- 
pets displaced  those  of  plaintiff  to  the  extent  of 
defendant's  sales,  and  that  an  award,  as  dam- 
ages, of  the  entire  profit  which  plaintiff  would 
have  received  from  the  sale  of  an  equal  quantity 
of  his  own  carpets  of  the  same  pattern,  was  im- 
proper.- Dobson  v.  Doman,  118  U.  S.  10,  6  S» 
Ct  946.  30  li.  Ed.  63. 


This  Digest  is  compiled  on  ike  Key-Number  System.   For  ezplanatioiit  see  p»se  iii. 
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The  amount  of  the  royalty  charged  and  paid 
for  the  use  of  the  invention  may  be  taken  as  the 
measure  of  damages  for  an  infringement. — Clark 
V.  Wooster.  119  U.  S.  322,  7  S.  Ct.  217,  30 
L.  Ed.  392. 

Where  comnlainants  have  failed  to  estab- 
lish a  royalty  as  measure  of  damages,  and  no 
evidence  of  the  value  of  the  invention  to  defend- 
ants is  adduced,  excent  the  coniectural  esti- 
mates of  witnesses  who  had  no  practical  knowl- 
edge of  the  subject,  a  decree  for  anything  more 
than  nominal  damages  cannot  be  sustained. — 
Rude  v.  Westcott,  130  U.  S.  152»  9  S.  Ct.  463, 

32  L.  Ed.  888. 

In  order  that  a  roysiltv  mav  be  accepted  as 
a  measure  of  damages  against  an  infringer  who 
is  a  stranger  to  the  license  establishing  it,  it 
must  be  paid  or  secured  before  the  infringement 
complained  of;  it  must  be  paid  by  such  a  num- 
ber of  persons  as  to  indicate  a  general  ac- 
quiescence in  its  reasonableness  by  those  who 
have  occasion  to  use  the  invention;  and  it  must 
be  uniform  at  the  places  where  the  licenses  are 
issued. — Id. 

Where,  on  an  accounting  for  infringement, 
it  i4>pears  that  the  complainant  has  gradually 
reduced  the  prices  of  his  pbtented  article  from 
the  time  his  sales  commenced  down  to  the  time 
defendant  began  to  comnete.  and  that  the  reduc- 
tion continued  after  defendant  was  enjoined,  the 
reduction  of  prices  alleged  to  result  from  the 
competition  of  defendant  is  conjectural,  and 
damages  therefor  cannot  be  allowed.— Comely 
V.  Marckwald,  131  U.  S.  159.  9  S.  Ct  744.  33 
L.  Ed.  117,  affirming  decree  (C.  C.)  32  F.  292. 

The  sum  for  which  tn  owner  of  a  patent 
has  settled  actions  against  each  of  10  infringers 
is  not  a  standard  by  which  to  measure  the 
damages  in  an  action  asrainst  another  infringer, 
as  the  acceptance  of  such  sums  does  not  amount 
to  a  price  as  for  a  fixed  royal tv. — Id, 

In  a  suit  for  infringement  of  a  patent  on 
lamp  burners,  the  evidence  showed  that  com- 
plainants, during  the  time  of  the  infringement, 
sold  6,000  of  the  burners,  after  reducing  the 
price,  and  that  defendants  sold  only  114  of 
them.  In  competition  with  complainants,  de- 
fendants sold  various  other  kinds  of  burners, 
not  protected  by  complainants'  patent.  Held, 
that  the  evidence  was  not  sufficient  to  show  that 
the  reduction  of  price  by  complainants  was 
caused  by  defendants'  infringement,  and  they 
should  recover  only  for  the  profits  made  by  de- 
fendants in  the  infringing  sales. — Boesch  v. 
GraflP,  133  U.  S.  697,  10  S.  Ct.  378,  33  L.  Ed. 
787,  reversing  decree  (C.  C.)  Graff  v.  Boesch, 

33  F.  279. 

When  damages  are  awarded  for  infringe- 
ment of  a  patent,  interest  should  be  allowed 
thereon  from  the  date  of  filing  of  the  master's 
report,  whereby  the  amount  of  damages  was  as- 
certained.—Crosby  Steam  Gage  &  Valve  Co.  v. 
Consolidated  Safety  Valve  Co.,  141  U.  S.  441. 
12  S.  Ct.  49,  35  L.  EH.  809,  affirming  decree 
(C.  O.)  Consolidated  Safety  Valve  Co.  v.  Crosby 
Steam  Gauge  &  Valve  Co.,  44  F.  66,  and  follow- 
ing Illinois  Cent.  R.  Co.  v.  Turrill,  110  U.  S. 
301,  4  S.  Ct.  5,  28  U  Ed.  154,  and  Tilghman 
v.  Proctor,  125  U.  S.  136,  8  S.  Ct.  894,  31  L. 
Ed.   664. 

The  fact  that  defendants,  at  the  time  they 
made  and  sold  grates  which  infringed  on 
plaintiff's  patent,  made  and  sold  at  the  same 
price  another  kind  of  grate,  did  not  limit  com- 
plainant's right  of  recovery  to  nominal  damages. 
—Warren  v.  Keep,  155  U.  S.  265,  15  S.  Ct.  83, 
39  L.  Ed.  144. 

^=:»321.  Interloontory  decree. 

See  38  Cent.  Dig.  Pat.  S9  588.  589. 

A  design  patent  contained  19  claims, — a 
claim  for  the  entire  pattern  and  separate  claims 
for  each  of  its  18  component  parts.    JSeld  that, 


after  a  decree  pro  confesso,  on  a  bill  alleging 
infringement  of  the  "invention,"  the  patent 
would  be  valid  for  the  purposes  of  the  suit. — 
Dobson  V.  Hartford  Carpet  Co.,  114  U.  S.  439. 
5  S.  Ct.  945,  29  L.  Ed.  177,  reversing  decree 
;C.  O.)  Bigelow  Carpet  Co.  v.  Dobeon,  10  F. 


An  objection  that  a  patent  for  a  design  is 
for  an  aggregation  of  old  ornaments,  and  em- 
bodies no  "invention,"  is  concluded,  where  the 
bill  alleges  infringement  of  the  "invention,'*  and 
is  taken  as  confessed. — ^Id. 

An  interlocutory  decree,  which  awards  a 
recovery  for  profits  and  damages  from  the  in- 
fringement of  a  design  for  a  carpet,  and  orders 
an  account  of  the  profits  from  infringing  by  the 
"manufacture,  use,  and  sale  of  carpeting"  bear- 
ing, the  design,  and  of  the  damages  caused  by 
reason  of  the  infringement,  only  awards  the 
profits  and  damages  resulting  from  the  infringe- 
ment.—Dobson  v.  Dornan,  118  U.  S.  10,  6  S. 
Ct.  946,  30  L.  Ed.  63. 

€==>323.  Final  decree. 

See  88  Cent.  Dig.  Pat.  H  586-599. 

A  final  decree  of  a  federal  Circuit  Court 
in  favor  of  defendant  in  a  patent  infringement 
suit  entitles  him  to  continue  the  business  of 
manufacturing  and  selling  throughout  the  Unit- 
ed States  the  alleged  infringing  article,  free 
from  all  interference  by  the  complainant  by  vir- 
tue of  the  patent  alleged  to  have  been  infringed. 
— Kessler  v.  Eldred,  27  S.  Ct.  611,  206  U.  S. 
285.  51  L.  Ed.  1065. 

Defendant's  rights  under  a  final  decree  in 
his  favor  rendered  by  a  federal  Circuit  Coart 
in  a  patent  infringement  suit  are  violated  by 
the  action  of  the  complainant  therein  in  there- 
after  filing  a  bill  against  one  of  the  former's 
customers  for  an  alleged  infringement  of  the 
patent  on  account  of  the  use  or  sale  of  the  same 
article  passed  upon  in  the  prior  suit. — Id. 

A  decree  enjoinihg  the  infringement  of  a 
patent  for  an  improvement  in  rubber-tired 
wheels,  which  has  been  held  invalid  in  other 
federal  circuits,  need  not  go  further  than  to 
except  from  its  operation  the  handling,  using,, 
or  selling  of  tires  and  rims  authorized  by  the 
decrees  invalidating  the  patent,  and  may  re- 
serve until  the  question  properly  arises  on  the 
facts  the  determination  of  the  defendant's  right 
to  handle  or  sell  other  tires  or  rims  throughoat 
those  circuits.— (1911)  Diamond  Rubber  Co.  of 
New  York  v.  Consolidated  Rubber  Tire  Co.,  31 
S.  Ct.  444,  220  U.  S.  428,  55  L.  Ed.  527,  af- 
firming decree  (1908)  Consolidated  Rubber  Tire 
Co.  V.  Diamond  Rubber  Co.  of  New  York,  162 
F.  892.  89  C.  C.  A.  582. 

^=»324»  Appeal. 

See  38  Cent.  Dig.  Fat.  S§  600-606. 

After  a  decree  pro  confesso  the  supreme 
court  cannot,  on  appeal,  say,  as  to  a  question 
raised  by  the  defendant  upon  the  allegation  of 
the  bill  referring  to  the  reissue  of  letters  pat- 
ent, and  as  to  the  validity  of  such  reissue  upon 
the  complainant's  own  statement  of  the  original 
patents  being  confirmed  in  numerous  suits,  as  a 
mere  matter  of  law,  what  effect  such  suits  had 
to  show  that  the  original  letters  patent  were 
valid  and  operative.— Thomson  v.  Wooster,  114 
U.  S.  104,  5  S.  Ct.  788,  29  Ia  Ed.  105. 

In  a  suit  for  the  infringement  of  a  patent 
for  a  design  for  carpeting,  exhibits  of  the  pat- 
ented design,  and  of  the  carpet  alleged  to  be  an 
infringement,  were  produced,  and  there  was  tes- 
timony, although  contradicted,  that  the  ordinary 
observer  could  not  tell  any  difference  between 
the  carpets.  The  exhibits  were  not  produced 
on  appeal.  Held,  that  a  finding  of  infringement 
would  not  be  disturbed.—Dobson  v.  Dornan,  118 
U.  S.  10,  6  S.  Ct  946,  30  L.  £d.  63. 
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Where,  upon  an  appeal  from  a  judgment  en- 
joining the  infringement  of  a  imtent,  neither 
the  bUl  nor  the  proofs  show  anything  from 
which  the  court  can  infer  that  a  reissue  of  the 
patent  was  illegally  granted,  and  the  allegation 
of  the  answer,  that  it  was  reissued  for  the  sole 
purpose  of  expanding  the  claim,  is  unsupported 
by  evidence,  the  court  will  presume  that  the 
reissue  was  legal. — Clark  v.  Wooster,  119  U. 
S.  322,  7  S.  Ct.  217,  30  L.  Ed.  392. 

Upon  appeal  from  a  circuit  court  of  the 
United  States  to  the  supreme  court,  in  a  suit 
for  infringement  of  a  patent,  one  of  several  ap- 
pellants, plaintiffs  below,  cannot  have  the  ap' 
peal  dismissed,  against  the  objection  of  the  oth- 
ers, upon  the  ground  that  the  supreme  court  of 
the  state,  in  a  suit  between  the  same  parties, 
has  enjoined  the  appellants  from  making  any 
daim  against  the  appellee  for  use  of  the  patent- 
ed invention.—Marsh  v.  Nichols,  120  U.  S.  598, 
7  S.  Ct.  704,  30  L.  Ed.  796. 

Where  a  bill  for  infringement  of  a  patent 
has  been  heard  and  decided  on  its  ments.  the 
plaintiff  can  only  file  a  disclaimer  on  a  renear- 
ing  granted  upon  such  terms  as  the  court  sees 
fit  to  impose,  and  its  action  in  regard  thereto 
is  not  a  subject  of  appeal.— Roemer  v.  Neumann, 
132  U.  S.  103,  10  S.  Ct  12,  33  L.  Ed.  277. 

Though  the  evidence  in  an  infringement 
suit  would  have  warranted  an  increase  of  dam- 
ages, a  decree  refusing  such  \pcrease  will  not 
be  reversed  where  actual  damages  were  award- 
ed, and  it  appears  that  the  infringer  carried 
on  the  business  without  profit  to  hiftisclf.— Top- 
Uff  V.  TopUff.  145  U.  S.  156,  12  S.  Ct  825, 
36  L.  Ed.  658. 

Concurrent  findings  of  the  courts  below 
that  the  Liddell  patent  No.  558,969,  for  an  im- 
provement in  papner  bag  machines,  which  com- 
bines a  rotary  cylinder  with  a  forming  plate  os- 
cillating about  its  rear  edge  upon  the  surface 
of  the  cylinder,  is  a  broad  invention,  and  is  in- 
fringed by  a  machine  in  which  the  surface  of 
the  x:ylinder  is  depressed  away  from  the  form- 
ing plate,  while  the  patent  adopts  the  device  of 
causing  the  pivot  or  axis  of  the  forming  plate 
to  yield  away  from  the  cylinder,  will  not  be 
disturbed  by  the  federal  Supreme  Court  on 
certiorari,  as  clearly  erroneous.  Decree  (1906) 
150  F.  741,  80  C.  C.  A.  407,  affirmed.— Con- 
tinental Paper  Bag  Co.  v.  Eastern  Paper  Bag 
Co..  28  S.  Ct  748,  210  U.  S.  405,  52  L.  Ed. 
1122. 

Defenses  of  anticipation  and  want  of  in- 
fringement will  not  ordinarily  be  passed  on  by 
the  Supreme  Court  on  certiorari  to  a  Circuit 
Court  of  Appeals  to  review  an  order  granting 
a  preliminary  injunction.— Leeds  &  Catlin  Co. 
V.  Victor  Talking  Mach.  Co.,  29  S.  Ct  495,  213 
U.  S.  301,  53  L.  Ed.  805,  affirming  decree 
(1906)  Victor  Talking  Mach.  Ck>.  v.  Leeds  A 
Catlin  O).,  148  F.  1022,  79  C.  C.  A.  536,  which 
affirmed  order  (C.  C.  1906)  Same  v.  Talk-O- 
Phone  Co.,  146  F.  534. 

Whether  or  not  inventions  covered  by 
cUilnis  of  patent  in  suit  were  exhibited  in  an 
expired  foreign  patent  will  not  be  considered 
by  the  Supreme  Court  on  certiorari  to  a  Circuit 
Court  of  Appeals  to  review  a  preliminary  in- 
junction, where  the  question  is  largely  of  fact, 
and  pertains  rather  to  evidence  than  to  con- 
struction of  the  patents.— Id. 

Decrees  for  nominal  damages  only  will 
be  reversed  for  a  new  hearing  where  owing  to 
conflicting  decisions  on  the  subject  of  appor- 
tionment of  profits  the  evidence  afforded  was 
insufficient  to  permit  a  proper  adjustment  of 
the  merits.- Dowagiac  Mfg.  Co.  v.  Minnesota 
Moline  Plow  CJo.,  35  S.  Ct.  221,  235  U.  S.  641, 
59  L.  Ed.  398^  reversing  decree  183  F.  314,  105 
C.  C.  A.  526. 


e=5»326.   Costs. 

See  88  Cent.  Dig.  Pat.  §8  607-61S. 

In  a  suit  in  equity  for  infringement  of  a 
patent  for  a  design,  the  master  reported  no 
profits  and  nominal  damages.  On  exception  by 
plaintiff,  the  circuit  court  allowed  a  sum  for 
damages,  but  the  supreme  court  reversed  this 
decree.  Held,  that  plaintiff  should  be  allowed 
costs  in  the  circuit  court,  to  and  including  the 
interlocutory  decree,  and  defendant  be  allowed 
his  costs  after  such  decree.— Dobson  v.  Hartford 
Carpet  Co.,  114  U.  S.  439,  5  S.  Ct  945,  29  L. 
Ed.  177,  reversing  decree  (C.  O.)  Bigelow  Car- 
pet Co.  V.  Dobson,  10  P.  385. 

^:»327.  Operation  and  effect  of  decision. 

See  38  Cent  Dig.  Pat  SS  620-626. 

Where,  in  a  suit  to  restrain  the  infringe- 
ment of  a  reissued  patent,  a  decree  pro  confes- 
80  is  entered  establishing  the  validity  of  the 
patent  sued  on,  defendant  is  thereafter  preclud- 
ed from  setting  up  that  the  reissued  patent 
was  for  a  different  invention  from  that  set  up 
in  the  original  patent,  or  from  setting  up  a 
delay  in  applying  for  the  reissue. — Thomson  v. 
Wooster,  114  U.  S.  104,  5  S.  Ct  788,  29  L. 
Ed.  105. 

A  circuit  court  of  appeals  is  not  bound  to 
affirm  an  order  of  a  circuit  court  which,  upon 
the  ground  of  comity,  followed  the  decision  of 
the  circuit  court  of  appeals  of  another  circuit 
with  reference  to  the  validity  and  scope  of  a 
patent,  but  may  investigate  the  matter  of  the 
validity  and  scope  of  the  patent  for  itself,  since 
comity  is  not  a  rule  of  law,  but  simply  a  rule 
of  expediency.  Decree,  Stover  Mfg.  Co.  v. 
Mast,  Foos  &  Co.,  89  F.  333,  32  C.  C.  A.  281, 
affirmed.— Mast,  Foos  &  Co.  v.  Stover  Mfg. 
Co.,  20  S.  Ct  708,  177  U.  S.  485,  44  L.  Ed. 
856. 

A  decree  of  a  federal  Circuit  Court  of  Ap- 
peals denying  patentability  to  the  Grant  patent. 
No.  554.675,  for  an  improvement  in  rubber- 
tired  wheels,  does  not  work  an  estoppel  in 
favor  of  one  not  a  party  to  the  suit  so  as  to 
afford  him  a  defense  against  a  charge  of  in- 
fringement, the  patent  being  afterwards  upheld 
by  the  Supreme  Court^  in  making  such  wheels 
by  assembling  the  various  elements  because  he 
bought  one  element,  namely,  the  rubber,  from 
the  defendant  in  the  first  suit.— Rubber  Tire 
Wheel  Co.  v.  Goodyear  Tire  &  Rubber  Co., 
34  S.  Ct  403,  232  U.  S.  413,  58  L.  Ed.  663, 
modifying  decree  183  F.  978,  106  C.  C.  A.  318. 

Defendant's  rights  under  the  final  decree  in 
a  patent  infringement  suit  denying  patentabil- 
ity to  the  Grant  patent,  No.  554,675,  for  an 
improvement  in  rubber-tired  wheels,  are  not  vio- 
lated by  the  action  of  complainants  in  bringing 
suit  after  the  patent  had  been  upheld  by  the 
federal  Supreme  Court  against  defendant's  cus- 
tomers who  bought  from  it  its  rubber  tires, 
purchasing  from  others  certain  elements,  and 
thereafter  made  the  patented  combination  by 
assembling  its  various  elements.— Id. 

A  decree  dismissing  for  \iiant  of  equity  a 
suit  for  infringement  of  the  Grant  patent.  No. 
554,675,  for  an  improvement  in  rubber-tired 
wheels,  affords  no  defense  to  defendant's  cus- 
tomers against  a  charge  of  contributory  in- 
fringement; the  patent  having  been  afterwards 
upheld  by  the  federal  Supreme  Court,  based 
on  the  purchase  of  rubber  from  the  defendant 
and  the  other  elements  from  other  parties,  and 
the  resale  of  these  various  elements  to  be  as- 
sembled^ by  the  purchasers  into  the  patented 
structure. — ^Woodward  Co.  v.  Hurd,  34  S.  Ct. 
409,  232  U.  S.  428,  58  L.  Ed.  670,  answering 
certified  questions  Seim  v.  Same,  34  S.  Ct  40(J, 
232  U.  S.  420,  58  L.  Ed.  667. 


Tliis  Digest  is  compiled  on  ike  Key-Numbed  System.   For  explanation,  see  page  iii. 
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UNITED  STATES. 

ORIGINAL. 

10,047.  Fountain  hose  carriage,  held  void,  6 

5  Gt  695 

10,844.  Saddle/ held  not  infringed,  13  S.  Ct 

768. 
21,784.  Water  closet,  held  not  infringed,  5  S. 

Ct  1042. 
25,662.  Constniction  of  prisons,  held  void,  11 

S.  Ct.  98. 
26,415.  Spool-winding  machine,   held   not   in- 
fringed, 11  S.  Ct.  846. 
30,134.  Egg-beater^   held   not  infringed,  4   S. 

Ct.  401, 
40,166w  Shoe    for    car-brakes;  claim   2,    held 

vfQid  and  infringed,  4  S.  Ct.  33. 
42,580.  Mode  of  pitching  barrels,  held  invalid, 

9  S.  Ct  83. 
48,728.  Process   of   imparting  age   to   wines, 

held  void,  8  S.  Ct  390. 
50,591.  Lantern,  held  void,  12  S.  Ct  66. 
51,085.  Coal  stove,  held  void,  8  S.  Ct  262. 
52,730.  Capstan,  held  void,  5  S.  Ct  218. 
56,793.  Ore  crusher,  limited,  and  held  not  in- 
fringed, 14  S.  Ct  883. 
58,294.  Steam  safety-valves,  held  valid,  5  S. 

Ct  513;    held  not  infringed,  7  S. 

Ct  50. 
59,375.  Boots  and  shoes,  held  void,  10  S.  Ct 

394. 
63,917.  Capstan,  held  void,  5  S.  Ct.  218. 
66,130.  Manufacture,  of   blanks   for   carriage 

thills,  held  not  infringed,  5   S.  Ct 

1190. 
67,046.  Safe-doors,  daim  8,  held  invalid,  2  S. 

Ct  73 
69,18a  Shade-roller,    held    not    infringed,    7 

S.  Ct  421. 
'  72,360.  Dredge-boat,    held    invalid,   2    S.   Ct 

225. 
72,969.  Revol^na:  cue  rack,  held  void,  10  S. 

74,342.  Harvester,  limited  and  held  not  in- 
fringed, 9  S.  Ct  213. 

78,880.  Band-saw  guide,  held  not  infringed, 
3  S  Ct  236 

85,963.  Steam'  safety-Valve,  held  valid,  5  S. 
Ct  513;  held  not  infringed,  7  S. 
Ct  50. 

86,296.  Vulcanized  rubber  packing,  held  not 
anticipated  and  valid,  12  S.  Ct.  71. 

87,241.  Beed  organ,  claim  1,  defined  and  con- 
strued, claim  2,  held  void,  8  S.  Ct 
531. 

94.062.  Wooden  pavement,  held  void,  9  S.  Ct 

437 

94.063.  Wooden  pavement  held  void,  9  S.  Ct 

437. 
97,178.  Machine   for  pouncing  hats,  claim  & 

held  anticipated,  13  S.  Ct  680. 
98,622.  Permulktion  lock,  held  not  infringed, 

6  S.  Ct  931. 

101,590.  Wood  pavement,  held  void,  9  S.  Gt 

487, 
104^76.  Fire-p'laoe  beaters,  held  void,  7  S.  Ct 

1054. 
107,611.  Chute  for  delivering  timber,  held  an- 
ticipated, 10  S.  Ct.  876. 
108,085.  Wagon-gearing,    held   not  anticipated, 

12  S.  Ct  825. 
110,397.  Ore  crusher,  construed,  and  held  not 

infringed,  14  S.  Ct  883. 
116,266.  Method  of  tempering  springs,  held  au- 

ticipated,  13  S.  Ct  472. 
120,949.  Band-sawing  machine  claims   1,   2,  3 

and  4,  held  not  infringed,  8  S.  Ct 

236. 


122,001.  Furniture  spring,   held  invalid,   4   S. 

Ct.  593. 
122,079.  Carriage  spring,  held  valid,  12  S.  Ct 

825. 
123,142.  Heating  stove,  held  void,  14  S.  Ct  68. 
127,933.  Steam   bell    ringer,   Umited   and   held 

not  infringed,  7  S.  Ct  1343. 
128,925.  Trunk,  held  not  anticipated,  valid  and 

infringed,  12  S.  Ct  799. 
134,978.  Sewer  grating,   held  void,  15   S.   Ct 

381 
135,621.  Heating  stove,  held  void,  14  S.  Ct  08. 
140,250.  Ore-stamp   feeder,   claim   1,   held   not 

infringed,  8  S.  Ct  1275. 
140,536.  Electric  railway  signato,  held  not  in- 
fringed, 5  S.  Ct  1069. 
142,810.  Street  car,  held  void,  5  S.  Ct.  777. 

142.933.  Cooking  stove,  held  void,  4  S.  Ct  38. 

142.934.  Cooking  stove,  claims  1,  2  and  3,  held 

void,  4  S.  Ct.  38. 

144,818.  Horizontal  e^igine  frame,  held  not  in- 
fringed, 15  S.  Ct  1. 

147,343.  Bail-ears  for  pails,  held  void,  8  S.  Ct 
105. 

149,954.  Preparing  hides  for  belting,  construed 
and  held  not  infringed,  13  S.  Ct 
166. 

152,500.  Plastering  hair-bale,  held  void,  8  S. 
Ct  85. 

154,989.  Lifting  jack,  held  not  infringed,  8  S. 
Ct  1311. 

155,077.  Glove-fastening,  held  not  infringed,  6 
S    Gt  363 

156,880.  Shirt  bosom,  'held  void,  U  S.  Ct  725. 

157,124.  Barbed  fence  wire,  held  not  anticipat- 
ed, 12  S.  Ct.  443. 

161,568.  Device  for  signaling  drivers  on  street- 
cars, held  void,  5  S.  Ct  777. 

161,757.  Clasp  for  hitching  devices,  held  void, 
14  S.  Ct  676. 

163,825.  Apparatus  for  enameling  moldings, 
held  valid,  6  S.  Gt  970. 

168,164.  Process  for  producing  oil  from  oleagin- 
ous seeds,  held  valid,  8  S.  Ct.  342. 

172,346.  Bawhide  fulling  machine  attachment, 
held  void,  10  S.  Ct  58. 

173,284.  Sole-edge  burnishing  machine,  held 
void.  11  S.  Ct  621. 

174,465.  Telephone,  held  not  anticipated  and 
valid,  8  S.  Ct  778. 

174,684.  Cultivator  runner  claims  1  and  2,  held 
not  infringed,  9  S.  Gt.  259. 

177,334.  Hydro-carbon  stove,  held  not  infring- 
ed, 7  S.  Ct  417. 

178,287.  Pantaloons,  held  void,  12  S.  Ct.  79. 

178,463.  Tool  for  attaching  sheet  metal  mold- 
ings, claims  2  and  4  held  void,  claim 
3,  held  not  infringed,  9  S.  Gt  389. 

181,024.  Borated  cotton,  held  valid  and  not  an- 
ticipated, 14  S.  Ct.  683. 

186,369.  Time-lock,  held  not  infringed,  5  S.  Ct 
1021. 

186,787.  Telephone,  held  not  anticipated  atfd 
valid,  8  S.  Ct.  77a 

187,100.  Cheese  former  for  cider  press,  held 
void,  7  S.  Ct  382. 

187,899.  Cultivator,  claims  1  and  2,  held  void, 
9  S.  Ct.  259. 

190,368.  Automatic  fruit-drier,  claim  4,  con- 
strued, 7  S.  Ct  718. 

195,233.  Combined  lock  and  handle  holder,  held 
not  infringed,  10  S.  Ct  98. 

1974289.  Anti-friction  journal  box,  held  void, 
12  S.  Ct  637. 

197314.  Process  for  preserving  meat  durinr 
transportation,  held  not  expired,  9 
S.  Ct  225. 

197,689.  Carriage  spring,  held  to  involve  no  in- 
vention, in  view  of  the  prior  art  ^5 
S.  Ct  49. 

201,646.  Ore  crusher,  construed  narrowly,  and 
held  not  infringed,  14  S.  Ct.  883. 

203,226.  Grain  car  doors,  held  void,  10  S.  Ct 
45. 

203,604.  Ban^o,  held  not  infringed,  13  S.  Ct 
796. 
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204^ia  Refrigerator,  held  void,  14  S.  Ct.  492. 
204,741.  Book  binder's  dry  press  and  sheet  tie, 

held    not    anticipated    and    claim   5 

held  invaUd,  22  S.  Ct.  511. 
206,074.  Heating  stove,  held  void,  14  S.  Ct.  68. 
208,258.  Handle  socket  for  shotels,  held  void, 

12  S.  Ct.  108. 
212313.  Metallic  cartridges,  held  not  infring- 
ed, 21  S.  Ct  24. 
213323.  Machine  for  stretching  raw-hide,  held 

not  infringed,  18  S.  Ct.  312. 
213,529.  Vehicle  dash,  claims  1,  2,  3,  and  4, 

held  void,  9  S.  Ct.  393. 
215,679.  Process  for  making  beer,  claim  3,  held 

vaHd  and  infringed,  7  S.  Ct.  1804. 
216,293.  Tobacco    resweating    apparatus,    held 

not  infringed,  7  S.  Ct.  370. 
218300.  Hair   crimpers,   held  void,  14    S.   Ct 

211. 
220,889.  Machine   for   pouncing   hats,   claim   5 

held  anticipated,  13  S.  Ct  680. 
222,895.  Roller  grinding  mill,  held  not  infring- 
ed, 15  S.  Ct  333. 
223338.  Wash-board,  held  not  infringed,  9  S. 

Ct  220. 
2SSJS12,  Harvester     elevator,     construed     and 

claim  1,  held  limited,  15  S.  Ct  118. 
224,923.  Combined  chiM's  chair  and  carriage, 

held  valid  and  not  infringed,  13  S. 

Ct  181. 
224391.  Bectal  specula,  claims  1,  and  2,  held 

void,  claim  3,  held  anticipated,  13 

S.  Ct.  221. 
228436.  Machine    for    making    buckle    levers, 

claims  1,  2,  3,  4,  and  6,  held  void, 

8  S.  Ct  122. 
228,186.  Cotton    belting,    held    not    anticipated 

and  infringed,  12  S.  Ct.  598. 
228,525.  Roller  mill,  held  invalid,  11  S.  Ct  292. 
231^99.  Miichine    for    making    buckle    levers, 

claims  2,  3  and  6,  held  void,  8  S. 

Ct  122. 
232,975.  Cutting  pliers,  held  void,  9  S.  Ct  497. 
233,240.  Adjustable  dress  form,  held  void,   14 

S.  Ct  81. 
236,350.  Button  sewing  machine,  held  infring- 
ed, 9  S.  Ct  299. 
238,100.  Corset,  held  void,  11  S.  Ct  20. 
238401.  Corset,  claims  1  and  2,  held  void,  11 

S.  Ct  20. 
238308.  Shoe  sole   trinuner,  held  void,   11  S. 

Ct.  150. 
238,677.  Roller  mill,  held  not  infringed,  15  S. 

Ct  333 
238,702.  Belt  pulleys,  claim  1,  held  invalid,  15 

S.  Ct  745. 
239,850.  Road  wagon,  held  anticipated,  15  S. 

Ct   49. 
241321.  Woven  wire  bed  bottom,  held  void,  12 

S    Ct  919 
242,497.  Wheeled   cultivator,    held    anticipated, 

14  S.  Ct  310. 
243,343.  Ore  crusher,  held  probably  invaUd,  14 

S.  Ct  883. 
243345.  Ore    crusher,    held    probably    invalid, 

1«  S.  Ct  883.    X 
243,674.  Sectional   honey   frame,    held   void,  8 

S.  Ct  1247. 
244324.  Roof  for  burial  vault,  held  void,  11  S. 

Ct  90. 

245342.  Handles  for  velocipedes,  held  void,  12 
S    Ot  637 

246,60&  Ore' crusher, 'held  probably  invaUd,  14 
8    Ct.  883 

248398.  Belt  puUeys,'  held  InvaHd,  15  S.  Ct 

745. 

248399.  Belt  pulleys,  claims  1,  2  and  3,  held 

invaUd,  15  S.  Ct  7^. 
248,646.  Apparatus   for    drawing    and    cooling 
Deer,  claims  1  and  4,  held  void,  14 
S.  Ct.  153. 
Axle-bearing,  held  void,  12  S.  Ct  643. 
Banjo,   held   not  infringed,   13   S.   Ct 
796 

2SO,666b  Ore  cnisher.  held  probably  invaUd,  14 
a  Ct  883. 


,24^378. 
249321. 


252,280.  Bicycle  seat,  held  not  infringed,  12  S. 
Ct.  637. 

253,849.  Banjo,  held  not  to  infringe  patents 
Nos.  203,604  and  249,321,  13  S. 
Ct.  796. 

256,504.  Percolator,  held  void,  9  S.  Ct  229. 

259,700.  Pad  for  horse  collars,  held  not  in- 
fringed, 12  S.  Ct  76. 

260,232.  Water  closet  held  void,  13  S.  Ct  603. 

262,126.  Cable  railroad,  held  invalid,  13  S.  Ct 
100. 

262,977.  Furniture  lock,  held  void,  13  S.  Ct 
850. 

267,011.  Pad  for  horse  coUars,  held  void,  12  S. 
Ct  76. 

267,192.  Method  of  winding  silk,  held  void,  18 
S.  Ct  699. 

268,411.  Movable  dam,  held  valid  and  infring- 
ed, 15  S.  Ct  729. 

270,767.  Telegraph  transmitting  key,  held  in- 
fringed, 11  S.  Ct  670. 

271,363.  Cash  register,  held  valid  and  in* 
fringed,  15  S.  Ct  434. 

271,426.  Sewing  machine  treadle,  held  not  in- 
fringed, 24  S.  Ct  291. 

272,5981 , Grain  binder,  construed,  clAim  20, 
held  not  anticipated,  vaUd  and  in- 
fringed, 15  S.  Ct  118. 

272,660.  Insulated  electric  conductor,  held  void, 
12  S.  Ct  601. 

273,569.  Method  of  making  hydrogen  peroxide, 
held  void,  10  S.  Ct  65. 

273,585.  Fireproof  safe,  held  void.  8  S.  Ct 
114& 

274364.  Pretzel  or  bretzel  cutter,  held  void, 
11  S.  Ct  25. 

277,941.  Tooth  crown,  held  void,  11  S.  Ct  716u 

277,943.  Artificial  dentures  preparing  roots  of 
teeth  for  reception  of,  held  void,  11 
S.  Ct  716. 

279,871.  Method  of  making  coal  hod,  held  an- 
ticipated and  not  infringed,  11  S. 
Ct  580. 

280,421.  Axle-bearing,  held  void,  12  S.  Ct  643. 

281,553.  Dies  for  making  dash  frames,  held 
void,  9  S.  Ct.  643. 

281,640.  Fireproof  safe,  claims  1  and  2,  held 
void,  8  S.  Ct  1148. 

283,057.  Rubber-cloth,  held  void,  13  S.  Ct.  939. 

283,136.  Fire-proof  safe,  held  invaUd,  8  S.  Ct. 
114a 

288,494.  RaUwav  car  gates,  held  void,  10  S. 
Ct  24. 

289,507.  Wire-fabric  machine,  held  not  infring- 
ed  23  S.  Ct  521 

298303.  CoUar  button,  held  not  anticipated,  13 
S.  Ct.  719. 

300.687.  Hay  elevator  and  carrier,  held  not  in- 

fringed, 15  S.  Ct  837. 

8OI32O.  Device  to  prevent  the  escape  of  gas 
from  breech-loading  cannon,  held  in- 
fringed, 32  S.  Ct  479. 

301,720.  Steam  engine  governor,  held  void,  13 
S.  Ct  941. 

303374.  Rag  engine  for  paper  making,  held  in- 
fringed, 12  S.  Ct  922. 

308,095.  Grain-transferring  apparatus,  held 
void,  15  S.  Ct  831. 

308,095.  Grain  transferring  apparatus,  held 
void,  16  S.  Ct  53. 

310,776.  Velocipede,  held  anticipated  and  not 
infringea,  12  S.  Ct  637. 

314,142.  Bicycle  saddle,  Umited,  and  held  not 
infringed.  12  S.  Ct  641. 

316,411.  Casing  for  locks,  held  void,  14  S.  Ct 
28. 

317,076.  Incandescent  electric  lamp,  claims  1, 
2  and  4,  held  void,  16  S.  Ct.  75. 

322,393.  Clay  disintegrator,  held  not  anticipat- 
ed   15  S.  Ct  194. 

323,162.  Velocipede,'  held  void,  12  S.  Ct.  637. 

325,410.  Package  of  toUet  paper,  held  void.  14 

5.  Ct.  627. 

325.688.  Metallic  button  or  fastener,  claims  4, 

6,  and  7,  held  not  infringed,  14  S. 
Ct  48. 
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331,118.  Envelope,  construed  and  held  not  in- 
fringed, 14  S.  Ct.  986. 

331,920.  Road  making  machine,  claime  4,  10, 
11,  and  13,  held  void  for  lack  of 
invention  and  patentable  novelty,  17 
S.  Ot  1. 

339,913.  Car  truck  bolster,  claims  3  and  4, 
held  not  infringed,  16  S.  Ot.  240. 

348,073.  Reproducing  surface  for  typewriting 
and  manifolding,  held  void,  13  S. 
Ct.  852. 

356,322.  Wire-fabric  machine,  limited,  and  held 
not  infringed,  23  S.  Ct.  521. 

357,067.  Wire-fabric  machine,  held  not  In- 
fringed, 23  S.  Ct  521. 

360,070.  Air-brake,  claims  1,  2  and  4,  held  not 
infringed,  18  S.  Ct  707. 

365,754.  Lubricator  for  car-axles,  held  void 
for  lack  of  novelty,  15  S.  Ct.  224. 

368,898.  Clay  disintegrator,  held  not  antici- 
pated, 15  S.  Ct.  194. 

379,644.  Interfering  device  for  horses,  held 
void,  14  S.  Ot  331. 

388,258.  Machines  for  plucking  furs,  held  not 
infringed,  25  S.  Ct.  697. 

404,414.  Method  of  mixing  molten  pig  iron, 
held  not  anticipated  and  infringed, 
22  S.  Ct  69a 

425,584.  Breech-loading  cannon,  limited,  and 
held  not  infringed,  16  S.  Ct.  805. 

433,631.  Windmill,  claim  1,  held  invalid,  20 
S.  Ct  708. 

4464230.  Improvements  in  grain  drill,  constru- 
ed, 35  S.  Ct  221. 

450,124.  Book  cases,  limited,  and  held  not  in- 
fringed, 19  S.  Ct  641. 

463,569.  Combined  telegraph  and  telephone, 
held  not  void,  because  of  the  delay 
between  the  filing  of  the  application 
and  the  granting  of  the  patent,  17 
S.  Ct  809. 

501,587.  Method  of  repairing  asphalt  pave- 
ments, held  void  for  lack  of  novelty, 
22  S    Ct    87 

505,607.  Wire-fabric  machine,  held  not  in- 
fringed, 23  S.  Ct  521. 

627,242.  Process  of  making  expanded  sheet 
metal,  held  valid  and  infringed,  29 
S.  Ct.  652. 

684,643.  Gramophone,  decree  granting  prelimi- 
nary injunction  against  infringe- 
ment, affirmed,  29  S.  Ct.  495;  de- 
cree imposing  a  fine  for  a  violation 
of  a  preliminary  injunction  granted 
in  a  suit  to  restrain  infringement, 
affirmed,  29  S.  Ct  503. 

564,675.  Robber-tired  wheel,  held  to  involve 
patentable  invention  and  not  antici- 
pated, 31  S.  Ct  444. 

558,969.  Paper  bag  machine,  held  infringed,  28 
S.  Ct  748. 

689,342.  Tip  for  acetylene  gas  burner,  held  an- 
ticipated and  void,  30  S.  Ct  46. 

627,898.  Oar  truck,  held  not  infringed,  30  S. 
Ot  177. 

627,900.  Car  truck,  held  not  infringed,  30  S. 
Ct  177. 

700,919.  Spring-balance  computing  scale,  held 
limited  and  not  infringed,  27  S.  Ct 
307. 

BEI88UED. 

978.  Water  closet,  construed,  6  S.  Ct  1042. 

1,527.  Scroll-saw  guide,  claims  4  and  5,  held 
not  infringed,  3  S.  Ct  236. 

1,948.  Cartridge  case  machine,  held  not  in- 
fringed, 5  S.  Ct  475. 

24224.  Harvester,  claims  1,  8,  9,  11,  12,  14, 
16  and  19,  held  not  infringed,  1 
S.  Ot570. 

2.355.  Bronzing  or  coloring  iron,  held  not  in- 

fringed, 7  S.  Ct.  640. 

2.356.  Bronzing  or  coloring  iron,  held  not  in- 

fringed, 7  S.  Ct.  640. 
2,490.  Harvester,  claims  1,  2,  6  and  7,  held 
not  infringed,  1  S.  Ct  570. 


2,909.  Cultivator,  held  valid,  5  S.  Ct  507. 

3,204.  Blast  furnace,  claim  1,  held  void,  12 
S.  Ct  939.       . 

3,815.  Cooking  stove,  claims  1,  2,  3  and  4. 
limited,  and  held  not  infringed,  4 
IS.  Gt.  oo. 

4,321.  Artificial  alizarine,  held  not  infringed, 
^       4  S.  Ot  455. 

4,364.  Concrete  pavement,  held  not  infring- 
ed,  7   S.   Ct.  391. 

4,364.  Concrete  pavement  held  not  antici- 
pated, and  infringed,  9  S.  Ct.  584. 

4,372.  Driven  well,  held  not  anticipated,  7 
S.  Ct  1073;  held  infringed,  7  S. 
Ct  1090;    held  void,  8  S.  Ct  101. 

4,696.  Permutation  locks,  claim  1,  held  in- 
fringed, 6  S.  Ct.  934. 

5,184.  Spark  arrester  for  locomotive,  held 
void,  15  S.  Ct.  871. 

5.294.  Wrench,  held  void,  9  S.  Ct  514. 

5,400.  Whip-socket,  held  void,  7  S.  Ct  814. 

5,644.  Step  cover,  claim  1,  held  void,  1  S. 
Ct.  26. 

5,785.  Mode  of  lining  barrels  with  glue,  held 
invalid,  13  S.  Ct  902. 

6,060.  Cultivator,  claim  2,  held  not  infring- 
ed, 9  S.  Ct  259. 

6,315.  Machine  for  cutting  paper  boards, 
held  void,  6  S.  Ct  229. 

6,542.  Egg-beater,  held  not  to  infringe  pat- 
ent No.  39,134,  4  S.  Ct  401. 

6,673.  Wash  board,  held  not  infringed,  2  S. 
Ct.  487. 

6,964.  Insulating  telegraph-wire,  held  Invalid, 
5   S.   Ct  941. 

6,955.  Insulating  telegraph-wire,  held  invalid, 
5  S.  Ct  941. 

6,962.  Apparatus  for  cleaning  privies,  claims 
1  and  3,  held  invalid,  3  S.  Ct  525. 

6,990.  Hydrant,  held  invalid,  8  S.  Ct  1291. 

7,046.  Base-ball  cover,  held  invalid,  6  S.  Ct 
174. 

7,341.  Coal  screen  and  chute,  construed,  and 
held  not  infringed,  15  S.  Ct  482. 

7,367.  Shade-roller,  held  invaUd,  7  S.  Ct 
421. 

7,370.  Shade-roller,  held  void,  7  S.  Ct.  421. 

7,851.  Cob  carriers  for  comshellers,  held  void, 
15  S.  Ct.  972. 

7,947.  Combined  time  lock,  held  invalid,  10 
S.  Ct  884. 

8,16^  Collar,  claims  1  and  4,  held  invalid, 
5  S.  Ct  537. 

8,38a  Track  clearer,  held  void,  10  S.  Ct  11. 

8,550.  Time  lock,  claims  1  and  7,  held  void, 
10  S.  Ct  884. 

8,589.  Grain  drill,  held  not  to  infringe  pat- 
ent No.  74,515,  6  S.  Ct  379. 

8,637.  Process  of  refining  and  bleaching  hair, 
held  not  infringed,  9  S.  Ct  428. 

8,718.  Electric  lamp,  held  anticipated,  10  S. 
Ct  1. 

8,759.  Bushing  for  cask  bung,  held  void,  8 
S.  Ct  1152.  / 

8,783.  Post-office  box,  claims  1  and  2,  limit- 
ed and  held  not  infringed,  8  S.  Ct. 
967. 

8,876.  Hydraulic  mining  apparatus,  held  in- 
valid, 8  S.  Ct  834. 

8,914.  Railroad  frog,  claim  2,  held  not  in- 
fringed, 8  S.  Ct  869. 

8,986.  Gang  plow,  held  not  infringed,  7  S. 
Ct.  369. 

9,094.  Chair-seats,  claim  2,  held  void,  6  S. 
Ct  1027. 

9,097.  Quilting  machines,  held  invalid,  8  S. 
Ct   354. 

9,307.  Transom  lifter,  held  not  infringed,  5 
S.  Ct.  1132 ;  held  invalid,  14  S.  Ct 
291. 

9,542.  Spring   for  vehicle,    held   invalid  knd^ 
anticipated  by  prior  art  15  S.  Ct 
49. 

9,616.  Pantaloons,  held  void,  12  S.  Ct   79. 
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9,743.  Electric  apparatus  for  lighting  street 

lamps,  claims  2  and  5,  held  invalid, 

claim  4,   held   not   infringed,  11   S. 

S.  Ct.  686. 

9,808.  Device  for   inserting  metallic  staples, 

held  not  infringed,  8  S.  Gt  899. 
9,891.  Vehicle  dash   frame,  claims  1,   2,   8, 

and  11,  held  void,  9  S.  Ct.  893. 
9.901.  Door-bolt,  held  void,  7  S.  Ct.  436. 

10,054.  Condensing   cylinder   for   carding   en- 
gines, held  invalid,  11  S.  Ct  71. 

10,137.  Method   of   treating   animal  fat,  held 
expired,  10  S.  Ct  718. 

10,156.  Com  planter,  held  void,  9  S.  Ct.  146. 

10,264.  Transom    lifter,    held    invalid,    14    S. 
Ct  291. 

10361.  Cabinet  lock,  held  void,  14  S.  Ct  28. 

10,488.  Envelope,  held  invalid,  14  S.  Ct  986. 

10,77&  Water    meter,    held    not    to   infringe 
patent  No.  10,806,  13  S.  Ct  774. 

10,806.  Water  meter,   held   not  infringed,   13 
S.  Ct  774. 

10,826.  Flushing  apparatus  for  water  closets, 
held  void,  13  S.  Ct  603. 

11,167.  Machine  for  attaching  comer  stayi  to 
paper  boxes.  27  S.  Ct  409. 


PAUPERS. 

See  88  Cent  Dig.  Paupers.  • 

Constitutionality  of  law  fixing  amount  of  at* 
tomey's  fee  for  recovery  of  pension,  see  Con- 
stitutional Law,  ^s>89. 

Exclusion  of  immigrants  likely  to  become  public 
charge,  see  Aliens,  ^=5>49. 

Vested  rights  to  pension,  see  Constitutional 
Law,   ^s>92. 

PAWNBROKERS. 

[No  paragic*^ph8  or  references  In  this  Digest  But 
see  88  Cent  Dig.  Pawnb.] 

PAY. 

Enlisted  men,  see  Army  and  Navy,  ^ia»23. 
Officers  of  army  or  navy,  see  Army,  and  Navy, 

PAYMASTER'S  CLERKS. 

As  officers  of  the  navy,  see  Army  and  Navy, 


PAYMENT. 

Scope-Note. 

[INCLUDES  delivery  and  acceptance  of  money  or  Its  equivalent  in  discharge  of  pe- 
cuniary obligations  in  general;  nature,  requisites,  sufficiency,  and  effect. of  such  pay- 
ment as  satisfaction ;  acknowledgment  of  payment  by  receipt  or  other  writing ;  presumption 
of  payment  and  evidence  relating  thereto;  application  of  payments  as  between  particular 
debts ;  right  to  recover  money  paid ;  and  pleading  payment  and  proof  thereof  as  a  defense. 

[For  related  matters  under  other  topics,  sea  cross -referonoes  after  analysis.] 


Analysis, 
I.  Requisites  and  Sufficiency. 

«=»3.  Constitutional  and  statutory  provisions. 
9.  Medium  of  payment  in  general. 

12.  Particular  kinds  of  money  or  currency. 

13.  Obligations  payable  in  depreciated  currency. 
26.  Payment  by  application  of  collateral  security. 
30.  Payment  in  goods  or  specific  articles. 

II.  Application. 

III.  Operation  and  Effect. 

^s»52.  Payment  by  third  person. 

IV.  Pleading,  Evidence,  Trial,  and  Review. 

^  60.  Requisites  and  sufficiency  of  plea  or  answer. 
64.  Presumptions  and  burden  of  proof. 
66.  Lapse  of  time. 

69.  Admissibility  of  evidence. 

70.  In  general. 

72.  Weight  and  sufficiency  of  evidence. 

73.  In  general. 

74. Receipts. 

V.  Recovery  of  Payments. 

82.  Voluntary  payments  in  general. 
85.  Mistake  of  fact. 
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Cross-References. 


Accord  and  Satisfaction. 
Compositions  with  Creditors. 
Compromise  and  Settlement. 
Tender. 

As  condition  precedent  to  enforcing  specific 
performance  of  contraat,  see  Specific  Per- 
formance, ^=»97.  ^ 

Aa  preferences,  see  Assignments  for  Benefit 
of  Creditors,  ^s»114;   Bankruptcy,  ^=»164. 

Consideration  for  conveyance  to  another  as  cre- 
ating resulting  trust,  see  Trusts,  ^=:»71-81. 

Iden  of  government,  see  United  States,  ^=»76. 

Mandamus  to  compel  payment,  see  Mandamus, 
«=»105-111. 

Medium  of  payment  of  bill  or  note  aflfecting  its 
negotiability,  see  Bills  and  Notes,  ^=»lS2. 

Part  payment  as  accord  and  satisfaction,  see 
Accord  and  Satisfaction,  ^=»6-10. 

Part  payment  within  statute  of  limitations,  see 
Limitation  of  Actions,  ^s»152-157. 

Subrogation  on  payment,  see  Subrogation.  > 


I  Of  particular  ctaasei  of  olUgaiiom  or  Uaiaiiieg, 

See — 
Assignments,  ^=»98. 
Banks  and  Banking,  ^s»137-142. 
Bills  and  Notes,  <8=s>131,  174,  426-429. 
Chattel  Mortgages,  «=s>240. 
Costs,  ^=s>281. 
Customs  Duties,  ^s»95-100. 
Eminent   Domain,   ^s>73~76. 
Executors  and  Administrators,  ^s>266,  267. 

297-315. 
Insurance,  «s>349-^66,  602,  749-753. 
Levees,  ^s»26. 

Mortgages,   <@==>249,  29S-816. 
Municipal   Corporations,   ^=»520,  521. 
Sales,  ^s>202. 

United  States,  ^=»1Q1,  102,  118. 
Vendor  and  Purchaser,  «=s>172-186,  286b 
Taxation,  «=s>527-543. 


I.  REQUISITES  AHD  SUFFIGXEHCT. 

^=»3.   Constitiitloiial  and  statutory  pro- 
visions. 

See  39  Cent.  Dig.  Paymt  S  89. 

Congress  has  the  constitutional  power  to 
make  the  treasury  notes  of  the  United  States  a 
}egal  tender  in  payment  of  private  debts  in  time 
of  peace  as  well  as  in  time  of  war. — ^Legal-Ten- 
der Cases,  110  U.  S.  421,  4  S.  OL  122,  28  L. 
Ed.  204. 

The  acts  of  congress  making  notes  of  the 
United  States  a  legal  tender  do  not  apply  to 
involuntary  contributions  exacted  by  a  state, 
auch  as  assessments  upon  property  for  local 
improvements,  but  only  to  obligations  for  the 
payment  of  money  founded  on  contracts,  ex- 
press or  implied.— Hagar  v.  Reclamation  Dist. 
No.  108,  111  U.  S.  701,  4  S.  Ct.  663,  28  Ia  Ed. 
^9,  affirming  (C.  C^  Kedamation  Dist.  No. 
108  v.  Hagar,  4  F.  366. 

^=»0.  Medimn  of  payment  in  seneraL 

See  39  Cent  Dig.  Paymt  U  88,  40.  41,  49,  53;  6 
•Cent.  Big.  Banks,  9S  347,  348,  690;  U  Cent  Dig. 
Contracts,   S9  758-760. 

A  creditor  who  receives  negotiable  certifi- 
cates of  indebtedness  of  the  debtor  for  the 
amount  of  his  debt,  and  sells  them  for  their 
market  value  to  a  third  person,  cannot  sue  the 
debtor  on  the  original  debt.— Looney  v.  Dis- 
trict of  Columbia,  113  U.  S.  258,  5  S.  Ct  463, 
28  L.  Ed.  974. 

Where  the  board  of  public  works  of  the 
District  of  Columbia  fixed  the  rates  in  the  bills 
rendered  for  work  done  under  a  contract  so  as 
to  raise  the  aggregate  to  a  snm  for  which 
the  District  bonds  paid  would  be  an  equivalent 
to  a  payment  for  the  work  in  cash,  because 
the  bonds  were  below  par  and  it  was  illegal  to 
pay  at  less  than  par,  the  court  will  not  allow 
that  to  be  done  indirectly  which  cannot  be  done 
directly,  and  the  payment  of  bonds  will  be  takien 
as  cash  payment  of  the  amount  of  their  face 
value,  on  account — Shipman  v.  District  of  Co- 
lumbia, 119  U.  S.  148,  704,  7  S.  Ct  134,  30  L. 
Ed.  337. 

Payments  actually  received  by  state  officers 
in  pursuance  of  a  state  statute  are  not  void  be- 
cause made  in  state  treasury  warrants  which 
had  been  illegally  issued  in  violation  of  con- 
stitutional provisions  against  issuing  warrants 
to  circulate  as  money  or  against  bills  of  credit, 
or  because  'they  were  issued  in  aid  of  the  Re- 
bellion, even  if  the  offer  of  the  state  to  re- 
ceive them  was  not  binding  while  unexecuted. 


Judgment  41  S.  W.  157,  reversed.— Houston 
A  T.  C.  R  Co.  V.  State  of  Texas,  20  S.  Ct.  545, 
177  U.  S.  66,  44  L.  Ed.  673. 

<==>12.  Partioiiljir    Idnda    of    money    or 
cvrrenoy. 

eee  39  Cent  Dig.  Paymt  U  38,  42-54,  69-ei,  128;    tt 
Cent.  Dig.  Land,  ft  Ten.  S  851. 

Under  Act  Cong.  May  31,  1878,  c  146  (20 
Stat  87  [U.  S.  Comp.  -St.  1901,  p.  2397]), 
which  enacts  that  notes  of  the  United  States, 
issued  during  the  war  of  the  Rebellion,  under 
acts  of  congress  declarin^r  them  to  be  a  legal 
tender  in  payment  of  private  debts,  and  since 
the  close  of  the  war  redeemed  and  paid  in  gold 
coin  at  the  treasury,  shall  be  reissued  and  kept 
in  circulation,  notes  so  reissued  are  a  legal 
tender.— Legal  Tender  Cases,  110  U.  S.  42I9 
4  S.  Ct  122,  28  li.  Ed.  204. 

Contracts  between  residents  in  the  Confeder- 
ate states  during  the  Civil  War,  not  designed 
to  aid  the  Rebellion,  payable  in  Confederate 
money,  will  be  enforced  by  reducing  the  nominal 
amount  due  to  its  value  in  lawful  money  of  the 
United  States*  at  the  time  and  place  where  such 
contracts  were  made.— Effinger  v.  Kenney*  115 
U.  S.  566,  6  S.  a.  179.  29  L.  Ed.  495. 

United  States  currency  at  the  rate  of  ex- 
change prescribed  by  Congress  in  Act  April  12, 
1900,  c  191,  }  11,  31  Stat  77,  80,  and  not  at 
the  rate  of  $1  for  each  peso  of  mdebtednesa, 
must  be  accepted  in  dischan^e  of  the  obligation 
on  account  of  a  purchase  in  1894  of  a  plan- 
tation in  Porto  Rico,  which  was  to  be  satisfied 
with  money  current  in  the  province  at  the  rata 
of  100  centavos  for  each  peso,  since  this  provi- 
sion evidently  contemplated  only  such  change 
in  coins  as  might  occur  while  Porto  Rico  re- 
mained under  the  same  political  power.—Serral- 
les'  Succession  v.  Esbri,  26  S.  Ct  176.  200  U.  S. 
103,  50  L.  Ed.  391. 

-^s»13.  Obligations  payablo  in  doproolat« 
ed  onrrenoy. 

See  39  Gent  Dig.  Paymt.  fifi  66,  68. 

Where  the  personal  representativea  have  ae- 
cepted  payment  of  purchase  money  bonda  due 
the  decedent  in  depreciated  Confederate  currency, 
that  being  the  only  circulating  medium  to  be 
had  in  thei**  neighborhood,  and  have  distributed 
the  proceeds  to  their  heirs,  the  latter,  after  ac- 
cepting the  distribution  and  acquiescing  in  the 
transaction  for  15  years,  are  concluded  by  laches 
from  disputing  the  validity  of  the  payment  of 
the  bonds,  in  the  absence  of  anything  to  show 
that  it  was  not  made  in  good  faith.— Washing- 
ton T.  Cn^ie,  145  U.  S,  214^  12  S.  Ct  822.  30 
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L.  Ed.  680,  rerendng  decree  (D.  0.)  Opie  v.  Cas- 
tleman,  32  F.  511. 

^s>26.  Payment  by  applioatlon  of  ooUat- 
eral  seovrity. 

See  39  Cent  Dig.  Paymt  8  82. 

An  agreement  recited  that  W.*8  stock  of 
goods  was  sold  and  convened  to  F.  &  Co.,  "with 
power  forthwith,  at  such  times  and  in  such  man- 
ner as"  they  "shall  deem  best,  to  sell  and  collect 
and  convert  the  said  goods,  wares,*'  etc.,  "into 
money,  and  apply  the  proceeds"  to  the  payment 
of  W.^s  indebtedness.  Evidence  was  admitted 
to  ^ow  that  at  the  date  of  the  agreement  the 
value  of  the  stock  was  about  $65,000,  but  it  ap- 
peared that  all  F.  A  Ck>.  realized  from  it  and 
credited  on  W.'s  indebtedness  when  they  took 
charge  of  the  stock,  a  year  later,  was  $27,343. 
Held,  that  the  latter  amount  was  all  that  W. 
was  entitled  to  credit  for.— Goodwin  v.  Fox,  9 
S.  Ct.  367,  129  U.  S.  601,  32  L.  Ed.  805. 

A  farm  conveyed  by  W.  to  F.  &  Co.,  as  se- 
curity for  his  indebtedness  to  them,  was  sub- 
sequently mortgaged  by  F.,  assignee  of  F.  &  Co.'s 
rignts  under  the  agreement,  to  a  third  person, 
for  $12,000.  Held,  that  W.  was  properly  credit- 
ed with  the  4Lmount  of  the  mortgage  debt  and  in- 
terest, though  the  mortgagee  was  not  a  party 
to  the  suit.— Id. 

An  agreement  conveyed  to  F,  &  Co.  abso* 
lately,  and  without  any  clause  of  defeasance,  the 
lot  on  which  W.'s  store  was  situated,  the  pro- 
ceeds realized  by  F.  &  Co.  from  a  sale  of  the 
lot  to  be  applied  to  the  payment  of  W.'s  in- 
debtedness. Thereafter,  in  1875,  F.  &  Co.  sold 
it  to  F.  for  S8,000,  which  was  its  then  fair 
value.  Held,  tnat  $8,000,  with  interest  from  the 
date  of  the  sale  to  F.,  was  the  amount  for  which 
W.  was  entitied  to  credit,  and  not  the  value 
of  the  lot  at  tiie  time  of  suit,  several  years  later. 
-Id. 

^=»S0.  Payment  la  soods  er  speeille  avti* 
elee. 

See  39  Cent  Dig.  Paymt  SS  4.  84,  85. 

Where,  in  settlement  of  a  debt,  an  order  was 
given  for  25  wagons  on  the  agreement  that  they 
were  to  be  received  in  payment  if  delivered  in 
merchantable  order,  and  that  the  creditor  should 
sell  them  for  the  highest  price  practicable,  and 
that  the  surplus,  after  paying  the  debt  and  ex- 
penses of  sale,  should  be  refunded  to  the  debtor, 
the  acceptance  by  the  creditor  of  21  wagons, 
though  not  in  good  and  naerchan table  condition, 
operated  a  discharge  of  the  debt  pro  tanto. — 
Winchester  &  Partridw  Mfg.  Co.  v.  B^inge,  109 
U.  S.  651,  8  S.  Ct  436,  27  £.  Ed.  1064. 

n.  APFIJOATIOir. 

Bee  88  Cent  Dig.  Paymt  U  99-189. 
Usurious  payments,  see  Usury,  ^=5»100. 

m.  OPEBATIOH  AND  EFFECT. 

^9S2.  Payment  1»y  tbird  person. 

See  89  Cent  Dig.   Paymt   9   136. 

Where  a  person  agrees  to  pay  the  debts  of 
another,  which  are  liens  upon  the  debtor's  es- 
tate, and  makes  an  arrangement  whereby  the 
creditors  are  satisfied,  and  takes  an  assignment 
of  the  liens  to  himself,  such  settlement  of  them 
^  in  substance  and  effect  a  payment,  and  the 
debtor  cannot  complain.— Reynolds  v.  First  Nat. 
Bank,  112  U.  S.  405, 5  S.  Ct  213,  28  L.  Ed.  733. 


IV.  FI 


*KA 


,  EVIDENCE,  TBIAL, 


AND  REVIEW. 

Parol  or  extrinsic  evidence,  see  Evidence, 
408. 


^=5»60.  Requisites  and  suAeieaey  of  plea 
or  aas^^er. 

See  88  Cent  Dig.  Paymt  Si  144-148. 

Under  Code,  $  2891,  providing  that,  **where 
suits  are  brought  in  the  name  of  the  person  hav- 
ing the  legal  right,  for  the  use  of  another,  the 
beneficiary  must  be  considered  as  the  sole  party 
in  the  reibord,"  a  plea  of  payment  in  such  a  suit, 
which  does  not  allege  a  payment  to  the  beneficial 
plaintiff,  or  to  the  person  holding  the  legal  title 
before  the  former  acquired  his  right,  is  bad  on 
demurrer. — Mobile  &  M.  Ry.  Co.  v.  Jurey,  111 
U.  S.  584,  4  S.  Ct.  566,  28  L.  Ed.  527. 

^=»64.  Pireswaptions     and     burden     of 
proof. 

See  89  Cent  Dig.  Paymt  tS  liB2-202 ;  7  Cent.  Dig. 
Bills  &  N.  SS  1695-1697 ;  8  Cent  Dig.  Bonds.  SS  225. 
226 ;  20  Cent  Dig.  Bvid.  S  UO ;  22  Cent  Dig.  Ex.  & 
Ad.  S  1881;  28  Cent  Dig.  Insurance,  SS  1657,  1668; 
85  Cent  Dig.  Mtg.  SS  866-860;  .48  Cent  Dig.  Yen. 
ft  Pur.  S  867.  ' 


•^^  Itapse  of  time. 

See  89  Cent  Dig.  Paymt  SS' 176-188;  8  Cent  Dig. 
Bonds.  SS  285.  286 ;  86  Cent  Pig.  Mtg.  SS  856-860;  48 
Cent  Dig.  Yen.  ft  Pur.  S  867. 

The  lapse  of  20  years  after  judgment  ren- 
dered raises  the  presumption  that  the  debt  has 
been  satisfied;  and  the  presumption  is  no  weaker 
when  the  suit  is  brought  against  the  administra- 
tor than  when  against  the  debtor  in  his  life- 
time.—Gaines  Y.  Miller,  HI  U.  S.  395,  4  S. 
Ct  426,  28  U  Ed.  466. 

The  time  during  which  the  statutes  of 
limitation  were  suspended  by  Const  Conv.  Ala. 
1865,  Ord.  No.  5,  f  2,  is  not  to  be  deducted  from 
the  period  of  20  years,  the  lapse  of  which  raises 
the  presumption  of  payment  and  satisfaction, 
and  creates  a  positive  bar. — ^Philippi  v.  Philippe, 
115  U.  S.  151.  5  S.  Ct.  1181,  29  L.  Ed.  336. 

^=»60.  Admissibility  of  oridenee. 

See  89  Cent  Dig.  Paymt  SS  203-219. 

^s»70.  «—  In  seaeraL 

See  89  Cent  Dig.  Paymt  SS  203.  204.  206-218. 

Failure  to  pay  a  specific'  debt  cannot  be 
shown  by  proof  of  the  insolvency  of  the  debtor. — 
First  Nat.  Bank  v,  Stewart,  114  U.  S.  224,  5 
S.  Ct  845,  29  L.  Ed.  101. 

^s»72.  Weisl&t    and    snlHeienoy    of    evi- 
denee. 

See  89  Cent  Dig.  Paymt  SS  138,  139,  220-239;  32 
Cent  Dig.  Land,  ft  Ten.  S  856. 


In  seneraL 

See  89  Cent  Dig.   Paymt  SS  220,  222-226,  232-238; 
8   Cent   Dig.   Bonds,   S   124. 

After  a  bank  went  into  voluntary  liquida- 
tion, several  creditors  took  in  payment  of  their 
claims  commercial  paper  belonging  to  the  bank, 
with  the  bank's  guaranty  of  payment,  which 
paper  was  not  paid.  The  president  of  the  bank 
testified  that  such  paper  was  received  by  the 
bank's  creditors  in  full  payment  of  their. de- 
mands. Held,  that  the  claims  of  such  cif^ditors 
must  be  considered  paid.— Richmond  v.  Irons, 
121  U.  S.  27,  7  S.  Ct  788,  30  L.  Ed.  864,  af- 
firming decree  (C.  C)  Irons  v.  Manufacturers' 
Nat  Bank,  27  F.  591. 

A  partnership,  engaged  in  the  milling  busi- 
ness, entered  into  a  contract  for  the  purchase  of 
machinery  from  plaintiff,  agreeing  to  pay  part 
cash,  and  to  give  its  notes  for  the  balance.  Dur- 
ing the  time  in  which  the  machinery  was  being 
furnished,  the  partnership  was  transformed  into 
a  corporation.  After  the  delivery  of  the  ma^bm* 
ery,  the  president  and  secretary  of  the  milling 
corporation  executed  the  notes  for  the  deferred 
payments,  signing  them  with  their  own  names. 
Plaintiff  objected  to  the  form  of  these  notes, 
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and  requested  that  they  be  signed  in  the  name 
of  the  corporation,  and  that  a  policy  of  insur- 
ance on  the  mill  be  assigned  to  it  as  security, 
stating  that  no  liability  attached  on  the  notes  be- 
yond the  property  of  the  corporation.  These 
requests  were  complied  with,  and  thereafter 
plaintiff  had  one  of  the  notes  discounted,  and 
treated  the  matter  as  closed  for  more  than  a 
year.  'Held,  that  these  facts  were  sufficient  to 
sustain  a  finding  that  the  notes  of  the  milling 
eorporation  were  accepted  by  plaintiff  as  pay- 
ment and  satisfaction  of  the  original  liability 
under  the  contract.— Case  Mfg.  Go.  v.  Soxman, 
138  U.  S.  431,  11  S.  Ct  360,  34  L.  Bd.  1019. 


—  Receipts. 

See  39  Cent  Dig.  Paymt  fiS  138,  139,  226-281 ;    82 
Cent  Dig.  Land,  ft  Ten.  S  856. 

A  receipt  in  full  on  receiving  payment  of  a 
daim,  as  reduced  by  the  secretary  of  war,  is  a 
bar  to  any  further  demand,  when  there  is  no 
allegation  that  it  was  given  in  ignorance  of  its 

Surport,  or  under  circumstances  amounting  to 
uress.— De  Arnaud  v.  United  Statea,  151  U.  S. 
483,  14  S.  Ct.  374,  38  L.  Ed.  244. 

V.  BECOVERT   OF  PAYMENTS. 


Recovery  of  particular  payments. 

Customs  Duties,  ^=:»101-118. 

Internal  Revenue,  ^=»38. 

Money  Received. 

Pensions,  ^s»10. 

Sales,  «=»391. 

Taxation,  <$=s>536-^643,  821. 
Voluntary  or  negligent  payment  by  8arety»  see 

Principal  and  Surety,  4s»185. 


Volimtarj  pajmenta  in  BeneraL 

See  89  Cent  Dig.  Paymt  SS  254-266. 

One  who  indorses  notes  of  a  construction 
company  at  the  request  of  its  president,  and  is 
compelled  to  pay  tnem  in  order  to  protect  his 
indorsement,  is  not  a  volunteer,  but  can  recov- 
er the  amount  from  the  company. — Fitzgerald 
&  Mallory  Const  Co.  v.  Fitzgerald,  137  U.  S. 
98,  11  S.  Ct  36,  34  L.  Ed.  608. 

^s»86.  Bfistake  of  faet. 

See  89  Cent  Dig.  Paymt  Si '272-281;    6  Cent  Dtg. 
Banks.  SS  336,  337. 

Where  claimant,  under  a  contract  with  the 
board  of  public  works  of  the  District  of  Colum- 
bia, has,  with  the  knowledge  of  the  assistant 
engineer,  and  without  concealment,  constructed 
a  wall  containing  more  cubic  yards  of  masonry 
than  the  plans  of  the  enatneer  called  for,  and 
the  board  has  paid  for  the  same,  the  District 
cannot  recover  the  amount  as  a  counterclaim, 
on  the  ground  that  it  was  paid  by  mistake. — 
Shipman  v.  District  of  Columbia,  119  U.  S.  148, 
704,  7  S.  Ct  134,  30  L.  Ed.  337. 

PEARLS. 

See  Customs  Duties,  ^=»37. 

PECUNIARY  CONDITION. 

Affecting  laches,  see  Equity,  ^=»77. 

PECUNIARY  LOSS. 

Element  of  damages,  see-^ 
Damages,  ^=»35-40. 
Death,  «=s>85. 


PENALTIES. 


Scope-Note. 

[INCLUDES  moneys  recoverable  under  etatates  Imposing  payment  thereof  as  a  pun- 
ishment for  violations  of  their  provisions ;  nature  and  scope  of  such  punishment  in  general ; 
constitutional  and  statutory  provisions  relating  thereto;  in  what  cases  and  for  what  of- 
fenses penalties  are  imposed  in  general ;  Jurisdiction  over  and  proceedings  for  recovery  of 
penalties  by  actions,  penal  or  qui  tam,  or  by  indictment  or  information ;  verdicts  and  judg- 
ments and  enforcemedt  thereof;  review  of  proceedings;  costs  in  such  proceedings;  rights 
of  informers  and  of  plaintiffs  in  qui  tam  actions ;  and  waiver,  compounding,  or  remission 
of  penalties. 

[For  related  matters  under  other  topica»  see  cross -references  after  analyeiej 

Analysis. 

I.  Nature  and  Grounds  and  Extent  of  Liability. 
^=::»13.  Disposition  of  proceeds. 
15.  Rights  of  informers. 

II.  Actions  and  Other  Proceedings. 


Attachment  in  action  to  recover  penalty,  see 
Attachment,  ^=»4. 

Construction  of  penal  statutes,  see  Statutes,  ^=» 
241. 

Distinction  hetween  liquidated  damages  and  pen- 
alties, see  Damages,  ^s»7&-70. 

Imposition  in  quo  warranto,  see  Quo  Warranto, 

Imposition,  due  process  of  law,  sec  Coustitution- 
al  Law,  ^=»303 ;  equal  protootion  of  laws, 
see  Constitutional  Law,  ^=>'247 ;  impairing 
obligation  of  contract,  see  Constitutional  Law, 


CrosS'References. 

For  particular  acts  or  omUHonM. 


See- 
Aliens,  ^=:»5S. 
Carriers,  «=»2,  20.  37. 
Copyrights,  «=>30,  70. 
Costs,   ^s»259-283. 
Internal  Revenue,  ^s»45. 
Master  and  Servant, 
Kailroads,  ^=>254. 
Seamen,  ^=»8.'i. 
United  States,  €=s>12l. 
Usury.  ^=»146. 
Taxation,  ^=::»835--853. 
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PENSIONS 


•=»10 


L  NATURE  AND  OROUNB8.  AND  EX- 
TENT OF  UABHiITT. 

^3»13.  Dispofllticm  of  proceeds. 

See  39  Cent.  Dig.  Penalties,  SS  U,  12. 


— —  Rislits  of  info: 

See  39  Cent.  Dig.  Penalties.  S  12. 

Act  Ck>ng.  June  30,  1864,  |  179,  as  amend- 
ed by  Act  July  13,  1866,  giving:  to  the  first  in- 
former of  a  violation  of  the  internal  revenue 
laws  a  portion  of  the  fine,  penalty,  or  forfeiture 
coining  to  the  government  by  reason  of  such  vio- 
lation, declares  that  *'no  right  accrues  to  or  is 
vested  in  any  informer  in  any  case  until  the 
fine,  penalty,  or  forfeiture  in  such  case  is  fix- 
ed by  judgment  or  compromise,  and  the  amount 
or  proceeds  shall  have  been  paid."  By  Act 
June  6,  1872,  §  39,  this  provision  was  repealed, 
and  the  commissioner  of  internal  revenue,  with 
the  approval  of  the  secretary  of  the  treasury, 
was  authorized  to  pay  such  sums  as  he  deemed 
necessary,  not  exceeding  the  amount  appropriat- 
ed, for  detecting  and  bringing  to  trial  persons 
guil^  of  violatmg  the  internal  revenue  laws. 
HeUf  that  one  who  gave  information   before 


the  repeal  of  a  violation  for  which  a  compro- 
mise sum  was  agreed  upon,  and  paid  after  the 
repeal,  had  no  right  to  an  informer's  share. — 
United  States  v.  Connor,  11  S.  Ct.  229,  138  IT. 
S.  61,  34  L.  Ed.  860. 

n.  ACTIONS  AND  OTHEB  PBOCEED- 

INOS. 

See  39  Cent.  Dig.  Penalties,  »  18-tf. 

Statutory  limitations,  see  limitation  of  Actions, 
^=:>35. 

PENDENCY  OF  ACTION. 

See- 
Abatement  and  Revival.  ^=:»8-10« 
Appeal  and  Error,  ^=:»l3. 
E<iuity,  ^s>82. 

Limitation  of  Actions,  ^=»105. 
Lis  Pendens. 

PENITENTIARIES. 

See  Convicts. 


PENSIONS. 


Scope-Note, 

[INCLUDES  pecuniary  allowances  paid  periodically  by  government  to  persons  who 
have  rendered  services  to  the  public  or  suffered  loss  or  injury  in  the  public  service,  or  to 
their  representatives;  who  are  entitled  to  such  allowances  and  rate  and  amount  thereof; 
and  proceedings  to  obtain  and  payment  of  such  pensions. 

[For  related  matters  under  other  topics,  see  orose- references  after  analysis.] 

Analysis. 

1.  Constitutional  and  statutory  provisions. 

3.  Rate  or  amount  and  arrears. 
10.  Payment,  checks,  and  vouchers. 

13.  Offenses  relating  to  obtaining  or  payment  of  pensions  or  fees 
therefor. 

Cross-References. 

See  Bounties. 

Mandamus  to  compel  increase,  see  Mandamus,  ^s»73. 


^=»1.  Oonstltvtloiuil  and  statutory  pro- 
▼iaions. 

See  39  Cent.  Dig.  Pensions,  i  L 

It  is  no  defense  to  a  prosecution  for  taking 
illegal  fees,  under  Act  Cong.  June  20,  1878  relat- 
ing to  claim  agents  and  attorneys  in  pension 
oucti,  instituted  after  the  repeal  of  that  act  by 
the  act  of  July  4,  1884,  that  the  repealing  act 
contained  no  reservation  of  the  right  to  punish 
for  offenses  committed  prior  to  the  repeal.  Rev. 
St  i  13  [U.  S.  Comp.  St.  1901,  p.  ^,  provides 
that  "the  repeal  of  any  statute  shall  not  have 
the  effect  to  release  or  extinguish  any  penalty, 
forfeiture,  or  liability  incurred  under  such  stat- 
Dies,  unless  the  repealing  act  shall  so  expressly 
provide,  and  such  statute  shall  be  treated  as  re* 
maining  in  force,  for  the  purpose  of  sustaining 
»ny  proper  action  or  prosecution  for  the  en- 
forcement of  such  penalty,  forfeiture,  or  liabil- 
tty."-United  States  v.  Keisinger,  128  U.  S. 
398,  9  S.  Ct.  99.  32  L.  Ed.  480. 


Rate  or  amount  and 

See  89  Cent.  Dig.  Pensions,  S  4. 

Where  an  officer,  of  higher  rank  than  lieu- 
tenant colonel,  was  receiving,  at  the  time  of  his 
death,  a  pension  of  $30  for  total  disability,  as 
provided  by  Rev.  St.  f  4695  [U.  S.  Comp.  St. 
1901,  p.  3233],  and  other  pensions  under  special 
acts  of  congress,  his  widow  will  be  entitled,  un- 
der Rev.  St.  §  4702  [U.  S.  Comp.  St.  1901,  p. 
3241],  providing  that  the  widow  of  a  pensioner 
shall  be  entitled  to  the  same  pension  that  the 
husband  would  have  received  if  totally  disabled, 
to  the  pension  of  $30  only.— Burnett  v.  United 
States,  116  U.  S.  158,  6  S.  Ct.  327.  29  L.  Ed. 
586. 

^s>10«   Payment,    oheoka,    and    Tonoliers. 

The  right  of  the  United  States  to  recover 
back  moneys  paid  to  a  bank  on  pension  checks 
bearing  the  forged  indorsements  of  the  payees 
is  not  conditioned  either  upon  demand  or  the 


This  Diseat  is  compiled  on  tke  Key-Number  System.  JTor  ezplanation*  see  page  UU 


«=»18 


PENSIONS 
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giving  of  notice  of  the  dIscoTery  of  the  for- 
geries, since  the  bank,  by  presenting  the  checks 
for  payment,  warranted  their  genuineness,  and 
the  United  States,  cannot,  especially  in  view  of 
the  provisions  of  Rev.  St.  U.  S.  §f  4764,  4763 
(U.  S.  Comp.  St.  1901,  pp.  3284,  3285),  con- 
templating departmental  regulations  for  estab- 
llshmg  the  identity  of  pensioners,  be  charged 
with  knowledge  of  their  signatures.  Judgment, 
National  Exch.  Bank  of  Providence  v.  Unit- 
ed States  (1907)  151  F.  402,  80  C.  C.  A.  632, 
reversed.— United  States  v.  National  Exch. 
Bank  of  Providence,  29  S.  Ct.  665,  214  U.  S. 
302,  53  L.  Ed.  1006, 16  Ann.  Gas.  1184. 

^=»13«  Offenses  relating  to  obtainins  or 
payment  of  pensions  or  fees 
therefor. 

S«e  O  Cent  Dig.  Pensions,  SS  13-17. 

Under  Act  June  27,  1890,  S  4,  26  Stat.  182 
[U.  S.  Comp.  St.  1901,  p.  3230],  providing  that 
any  agent,  attorney,  or  other  person  engaged 
in  preparing,  etc.,  a  claim  for  a  pension,  shall 
be  guilty  of  a  misdemeanor  for  receiving  there- 
for more  than  $10,  it  is  immaterial  what  was 
defendant's  regular  business ;  and  it  is  enough  to 
charge  that  '^defendant  then  and  there  being 
a  person  engaged  in  preparing,  presenting,  and 
prosecuting  a  claim  for  pension"  in  behalf  of  a 
certain  person.— F*risbie  v.  United  States,  157 
U.  S.  160,  15  S.  a.  566,  89  L.  Ed.  657. 

An  indictment  under  Act  June  27.  1890,  26 
Stat  182  [U.  S.  Comp.  S.t  1901,  p.  3230],  mak- 
ing it  a  misdemeanor  for  one  prosecuting  a 
claim  for  a  pension  to  receive  or  retain  more 
than  $10  for  services,  alleging  that  defendant  re- 
ceived more  than  $10,  "the  exact  amount  thereof 
being  to  the  jurors  unknown,"  is  sufficient. — ^Id. 

Under  Act  June  27,  1890,  f  4,  26  Stat  182 
[U.  S.  Comp.  St  1901,  p.  3230],  declaring  it  a 
misdemeanor  for  any  one  prosecuting  a  claim  for 
a  pension  to  retain  for  his  services  more  than 
$10,  it  is  immaterial  that  the  claim  was  not  suc- 
cessfully prosecuted,  or  that  the  person  for  whom 
the  claim  was  prosecuted  was  not  a  pensioner. 
-Id. 

The  fact  that  no  demand  was  made  on  one 
who  received  for  his  services  more  than  $10  to 
return  the  excess  does  not  affect  the  question  of 
his  guUt— Id. 

In  Rev.  St  I  478^,  as  amended  by  Act  July 
4,  1884,  c  181,  I  4  [tJ.  S.  Comp.  St.  1901,  p. 
3298],  declaring  guilty  of  a  misdemeanor  any 
agent  or  attorney  or  other  person  instrumental 
in  prosecuting  a  claim  for  a  pension  who  shall 
wrongfully  withhold  from  the  pensioner  the 
whole  or  anjr  part  of  the  pension  due  the  latter, 
the  word  "withhold"  does  not  refer  to  the  fraud- 
ulent obtaining  of  money  from  a  pensioner,  but 


to  the  withholding  of  the  money  before  it  reaches 
the  hands  of  the  pensioner,  and  passes  under  bis 
dominion  and  absolute  control.— Ballew  v.  Unit- 
ed States,  160  U.  S.  187,  16  S.  Ct  263,  40  U 
Ed.  388. 

On  the  issue  of  fraud  in  obtaining  a  pen- 
sion, which  had  been  granted  to  defendant  up- 
on his  representation  that  his  disability  resulted 
from  disease  incurred  in  the  war,  the  uncontra- 
dicted evidence  showed  that  defendant,  upoti 
entering  the  war,  was  strong  and  healthy ;  that 
he  contracted  disease  during  the  war,  was  con- 
fined for  a  time  in  a  hospital,  and  returned 
home,  after  his  discharge,  in  very  bad  health: 
and  that  subsequenUy  he  suffered  a  stroke  of 
paralysis,  by  which  he  was  still  afflicted.  Two 
witnesses  testified  that,  after  defendant's  re- 
turn from  the  war,  they  had  seen  him  thrown 
from  his  wagon;  and  there  was  evidence  to  the 
effect  that  the  paralysis  appeared  soon  after^ 
wards,  and  that  it  was  the  general  speech  of 
the  community  that  it  resulted  from  the  acci- 
dent The  defendant  denied  the  occurrence  of 
such  accident  It  was  also  shown,  by  medical, 
testimony,  that  such  an  accident  might  have 
caused  paralysis  much  more  readily  in  one  of 
defendant's  condition  at  the  time  it  was  al- 
leged to  have  occurred  than  in  a  healthy  per- 
son. Held,  that  the  evidence  did  not  warrant 
a  finding  that  the  pension  was  obtained  by 
fraudulent  representations  of  the  defendant-^ 
Lalone  v.  United  Scates,  17  S.  Ct  74, 164  U.  8. 
255,  41  U  Ed.  425. 

PEONAGE. 

Constitutional  prohibition,  see  Constitutional 
Law,  ^=3>83. 

PEREMPTORY  CHALLENGES. 

See  Jury,  ^s»134-139. 

PEREMPTORY  INSTRUCTIONS. 

S«e  Trial,  «B»ie7-181. 

PEREMPTORY  WRIT. 

See  Mandamus,  ^s»17&-181« 

PERFORMANCE 

See  Contracts;  Covenants;  Spedfle  PerfornH 
ance,  etc,  and  crose-references  under  Condi* 
tions. 


PERJURY. 

Scope-Note. 

[INCLUDES  willful  yiolation  of  the  obligation  imposed  by  an  oath  or  aflarmation  or 
other  lawful  substitute  for  an  oath,  by  giving  false  testimony  or  making  false  declarations 
or  statements  In  a  judicial  proceeding  or  other  proceeding  authorized  by  law,  and  suborn- 
ing or  procuring  or  attempting  to  induce  another  to  commit  such  acts ;  nature  and  elements 
of  the  crimQ^  of  perjury,  false  swearing,  subornation  of  perjury,  bribery  of  witnesses,  etc. ; 
nature  and  extent  of  criminal  responsibility  therefor,  and  grounds  of  defense ;  and  prose* 
cntloD  and  punishment  of  such  acts  as  public  offenses. . 

[For  related  matters  undsr  other  topics,  «••  oroM-r«fer»no«a  after  analysisj 

Analysis, 

I.  Offenses  and  Responsibility  Therefor. 

«=»  1.  Nature  and  elements  of  offenses  in  general. 

4.  Proceeding  in  which  oath  was  administered. 

5.  In  general. 

7.  Administrative  proceedings. 

9.  Jurisdiction  or  authority  of  court  or  tribunal  or  officer  administer- 
ing oath. 
11.  Materiality  of  testimony  or  assertion. 
15.  Defenses. 

II.  Prosecution  and  Punishnient. 

18.  Indictment  or  information. 

19.  Requisites  and  sufficiency  in  general. 

27.  Subornation  of  perjury. 

29.  Issues,  proof,  and  variance. 

30.  Evidence. 
32.  Admissibility. 


Cross-References, 


Conspiracy  to  commit  subornation  of  perjury, 

sec  Ck>n8riracy,  ^=5»34. 
Ground  for  equitable  relief  against  Judgment, 

see  Judgment,  ig.  illl. 


Jurisdiction  of  prosecution  for  false  swearing 
in  naturalization  proceedings,  see  Aliens, 
72. 


L  OFFENSES    AHD    BE8PON8IBIXJTY 

THEBEFOB. 

Dne  process  of  law,  see  Constitutional  Law, 


De  proci 


^»1.  Hature  and  elements  of  otfenses  in 


860  S»  Cent  IMg.  Pcrj.  {  1. 

Rev.  St  I  5392  [U.  S.  Comp.  St  1901,  p. 
8663],  defining  the  crime  of  perjury^  is  not 
confined  in  its  <H>eration  to  places  within  the 
exdnsive  jurisdiction  of  the  United  States,  but 
is  of  universal  application  within  tiie  territorial 
Hmits  thereof;  and  the  crime  is  punishable  in 
the  district  court  of  the  district  in  which  it  is 
co(Dunitted.-<:;aha  t.  United  States,  152  U.  S. 
211,  14  S.  Ct  513,  88  L.  Ed.  415. 

^^.  Pjroeeeding:  Ia  wUeh  oath  was  ad- 
Biiiilstered. 

8m  39  Cent  Dig/  PerJ.  H  4'*M. 


Sm  S»  Cent  Dig/  Perj.  U  4-6,  S5. 

A  charge  of  perjury  under  Or.  Code,  j  126, 
may  be  based  on  false  statements  in  affidavit 


required  by  act  of  Congress  or  authorized  regu- 
lation of  the  General  Land  Office.— United 
States  y.  SmuU,  35  S.  Ot.  849,  236  U.  S.  405, 
59  L.  Ed.  641. 


—  Administrative 

See  89  Cent  Dig.  PerJ.  H  18-26. 

The  account  of  services  rendered  the  Unit- 
ed States  by  a  clerk  of  the  circuit  and  district 
court  is  a  "declaration*'  or  "certificate''  within 
the  meaning  of  Rev.  St  |  5392  [U.  S.  Oomp. 
St  1901,  p.  36531.  making  the  false  verification 
thereof  perjury.— United  States  ▼.  Ambrose,  108 
U.  S.  336,  2  S.  Ct  682,  27  L.  Ed.  746. 

False  swearing  in  a  land  contest  before  the 
local  land  office  in  respect  to  a  homestead  entry 
constitutes  perjury,  within  Rev.  St  §  5392 
[U.  S.  Comp.  St  1901,  p.  3653],  for.  afthougli 
such  a  contest  is  not'  specifically  authorised  by 
statute,  it  is  provided  for  by  the  rules  of  the 
land  department  under  a  general  grant  of  au- 
thority to  prescribe  appropriate  regulations  for 
the  disposition  of  the  public  lands,  and  has 
frequently  been  recognised  by  acts  ot  congress. 
— Oaha  V.  United  States,  152  U.  S.  211,  14  8. 
Ct  513,  38  L.  Ed.  415. 
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^=3>9.  Jnrfttdiotion  or  authority  of  oourt 
or  tribunal  or  officer  adiuinister- 
ing  oatli. 

See  39  Cent.  Dig.  PerJ.  SI  27-36. 

Under  Rev.  St.  §  5392  [U.  S.  Comp.  St. 
1901,. p.  3653],  defining  perjury  as  a  false  oath 
"before  a  competent  tribunal,  officer,  or  person, 
in  any  case  in  wl)ich  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered,*'  the  of- 
fense is  not  committed  by  a  bank  cashier  who 
makes  false  returns  of  the  condition  of  his  bank 
to  the  comptroller  of  the  currency  under  oath 
tajcen  before  a  notary  public,  for,  prior  to  Act 
Cong.  Feb.  26.  1881,  21  Stat.  352  [U.  S.  Comp. 
St.  1901,  p.  3499],  notaries  public  had  no  au- 
thority under  the  laws  of  the  United  States  to 
administer  oaths. — United  States  v.  Curtis,  107 
U.  S.  671,  2  S.  Ct  507,  27  U  Ed.  534. 

Prior  to  the  passage  of  Act  Feb.  26,  1881, 
21  Stat.  352  [U.  S.  Comp.  St  1901,  p.  3499], 
authorizing  notaries  public  to  administer  the 
oath  required  to  be  appended  to  reports  of  the 
condition  of  national  banks  to  be  made  by  its 
president  or  cashier  and  filed  with  the  comp- 
troller, under  Rev.  St.  |  5211  [U.  S.  Comp.  St. 
1901,  p.  3498],  a  notary  public  had  no  au- 
thority to  administer  such  oath,  and  hence  a 
false  report  sworn  to  before  a  notary  public  by 
the  president  of  a  national  bank  is  not  suffi- 
cient to  sustain  an  indictment  against  him  for 
perjury. — Id. 

^s>ll.  Mi^teriality   of   testimony   or  as- 
sertion. 

See  39  Cent.  Dig.  PerJ.  U  88-54. 

A  charge  of  perjury  cannot  be  based  u]^on 
false  statements  as  to  residence  and  cultivation 
in  an  affidavit  of  a  homestead  claimant  under  a 
regulation  of  the  Land  Department  adopted 
pursuant  to  Rev.  St.  §§  161,  441-453,  2478 
(U.  S.  Comp.  St.  1901,  pp.  80,  252-257.  1586), 
conferring  administrative  powers,  or  of  section 
2246  (U.  S.  Comp.  St  1901,  p.  1371),.  since 
these  sections  do  not  justify  any  additions  to 
the  requirements  of  section  2291  {U.  S.  Comp. 
St.  1901,  p.  1390),  that  cultivation  and  resi- 
dence be  proved  by  two  credible  witnesses. — 
United  States  v.  George,  33  S.  Ct  412,  228  U. 
S.  14,  57  L.  Ed.  712. 

^s>16.  Defenses. 

See  89  Cent  Dig.  PerJ.  S  <S. 

The  immunity  which  must  under  Const. 
U.  S.  Amend.  5,  be  accorded  to  a  witness  com- 
pelled to  give  evidence  against  himself,  relates 
only  to  past  offenses,  and  need  not  exempt  the 
witness  from  prosecution  for  perjury  commit- 
ted when  80  testifying. — Glickstein  v.  United 
States,  32  S.  Ct.  71,  222  U.  S.  139,  56  L.  Ed. 
128. 

The  immunity  clause  in  Bankr.  Act  July  1, 
1898,  c.  541,  f  7,  subd.  9,  30  Stat  548  (U.  S. 
Comp.  St.  1901,  p.  3425),  that  no  testimony 
given  by  the  bankrupt  under  the  command  of 
that  section  shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding,  does  not  bar  a 
criminal  prosecution  for  perjury,  for  false 
swearing  when  giving  such  testimony. — Id. 

The  immunity  clause  in  Bankr.  Act  July  1, 
1898,  §  7,  subd.  9,  providing  that  no  testimony 
of  a  bankrupt  under  that  section  shall  be  of- 
fered in  evidence  against  him  in  a  criminal 
prosecution,  does  not  bar  a  prosecution  for 
perjury  in  giving  such  evidence.-— Cameron  v. 
United  States,  34  S.  Ct  244,  231  U.  S.  710, 
58  L.  Ed.  448. 

n.  PBOSECUTION  AHD  FUiaSHMENT. 

Due  process  of  law,  see  Constitutional  Law, 
170. 


Equal    protection    of   laws,    see   Constitutional 


iouai 
Law, 


<S=»250. 


Evidence  of  other  offenses,  see  Criminal  Law, 

«=>371. 
Harmless  error,  see  Criminal  Law,  ^s»1169. 
Jurisdiction    of    federal    courts,    see    Criminal 

Law,  ^=»95. 
Proper  method  of  review,  see  Criminal  Law, 

«=>1007. 

^9 18.  Indietn&ent  or  information* 

See  89  Cent  Dig.  PerJ.  ti  65-106. 


^—  Reqnisitos  and  svAeieney  im 
general.  ^ 

See  89  Cent  Dig.  Perj.  H  65,  66.  70,  71. 

A  count  for  perjury  gave  the  name  of  the 
special  examiner  of  the  pension  office  before 
whom  the  alleged  false  oath  was  taken,  averred 
that  he  was  competent  to  administer  an  oath, 
and  set  forth  the  very  words  of  his  statement 
alleged  to  have  been  willfully  and  corruptly 
used  by  the  accused,  which  was,  in  effect  that 
defendant  had  never  received  any  injury  to  the 
forefinger  of  his  right  hand  since  his  discharge 
from  the  army.  It  further  charged  that  such 
false  statement  was  part  of  a  deposition  given 
and  subscribed  by  the  accused  before  that  offi- 
cer, and  was  material  to  an  inquiry  then  pend- 
ing before,  and  within  the  jurisdiction  of,  the 
commissioner  of  pensions.  Held,  that  the  ac- 
cused was  sufficiently  informed  of  the  matter 
for  which  he  was  indicted,  so  as  to  meet  the 
requirement  of  Rev.  St  §  5396  [U.  S.  Comp. 
St.  1901,  p.  3655],  that  the  substance  of  the 
charge  should  be  set  forth.— Markham  v.  Unit- 
ed States,  160  U.  S.  319,  16  S.  Ct  288,  40  I^ 
Ed.  441. 

^^27.  — —  Snbomation  of  perjnry* 

See  39  Cent  Dig.  PerJ.  (  95. 

Indictment  charging  subornation  of  perju- 
ry before  federal  grand  jury  need  not  state 
name  of  specified  defendant  under  examination. 
—Hendricks  v.  United  States,  32  S.  Ct.  313, 
223  U.  S.  178,  56  L.  Ed.  394. 

Indictment  charging  subornation  of  perjury 
before  federal  grand  jury  held  not  too  indefinite 
for  failing  to  specify  in  what  way  perjured  tes- 
timony oecame  material.— Id. 


^—  Issnesy   proof,   and   Tari; 

See  39  Cent  Dig.  PerJ.  H  97-106. 

On  a  prosecution  for  perjury,  committed  on 
the  trial  of  an  action,  where  the  indictment  ac- 
curately describes  the  trial,  the'  parties  to  It, 
the  court  in  which  it  took  place,  and  the  term 
and  the  time  at  which  it  was  tried,  a  variance 
of  one  day  in  respect  to  the  time  of  commission 
of  the  offense  is  not  material,  the  charge  not 
being  based  on  any  matter  of  record  or  other 
written  document.— Matthews  v.  United  States. 
161  U.  S.  500.  16  S.  Ct  640.  40  L.  Ed.  786. 

^s>30.  Eridenee. 

See  89  Cent.  Dig.  Per].  (8  107-188. 


AdmissibiUty. 

See  39  Cent  Dig.  Perj.  SS.108-U6. 

Evidence  of  the  general  reputation  for  truth 
of  one  accused  of  having  made  a  false  deposi- 
tion is  competent  to  establish  a  general  char- 
acter inconsistent  with  his  guilt;  and  it  is  error 
to  exclude  such  testimony,  upon  the  theory  that 
it  should  be  offered  qnly  after  the  defendant  has 
testified,  to  strengthen  his  testimony. — EdKinx- 
ton  V.  United  States,  17  S.  Ct  72,  164  U.  §. 
361,  41  L.  Ed.  467. 

Tlie  right  to  use  testimonv  of  accused  for 
any  legitimate  purpose  in  establishing  a  charge 
of  perjury  was  saved  by  the  proviso  to  the  im- 
munity provisions  of  Rev,  St  if  860  (U.  S. 
Comp.  St.  1901,  p.  661),  and  the  use  of  such 
testimony  is  not  limited  to  proving  that  it  was 
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in  fact  given.— Cameron  v.  United  States,  34  S. 
Ct  244,  231  U.  S.  710,  58  L.  Ed.  448. 

The  immunity  afforded  by  Rev.  St.  |  860 
(U.  S.  Comp.  St  1901,  p.  661),  against  the 
offering  in  evidence  against  the  accused  in  a 
criminal  proceeding  of  any  previous  testimony 
Riven  by  him,  prevents  the  introduction  in  evi- 
dence on  the  prosecution  of  a  bankrupt  for 
perjury  before  the  referee,  a  special  examiner, 


or  a  commissioner,  of  the  testimony  given  in 
one  examination  not  tending  to  establish  per- 
jury on  that  occasion,  or  to  establish  perjury 
committed  in  another  proceeding.— Id. 


PERPETUATION  OF  TESTIMONY. 

See  Depositions. 


PERPETUITIES. 

Scope-Note, 

IINCLUDES  estates  inalienable  beyond  the  time  allowed  by  law;  rei^rictions,  under 
either  common-law  rules  or  statutes,  on  creation  of  future  contingent  estates,  or  on  sus- 
pension of  the  absolute  power  of  alienation,  or  on  trusts  for  accumulations ;  and  applica- 
tion of  such  restrictions  to  deeds,  marriage  settlements,  trusts,  devises,  and  bequests,  etc.] 

Analysis, 
%,  What  law  governs. 

3.  Constitutional  and  statutory  provisions. 

4.  Creation  of  future  estates  in  general. 

5.  Suspension  of  absolute  power  of  alienation. 

6.  In  general. 

8.  Remoteness  of  gifts  to  charities. 


^s>2.  Wliat  law  gOTems. 

See  39  Cent.  Dig.  Perp.  9  2. 

A  testamentary  trust  in  favor  of  the 
Greenwood  Cemetery  Company  of  Brooklyn, 
permitted  by  the  laws  of  New  YotIc,  for  the 
perpetual  maintenance  of  a  cemetery  lot  and 
monument,  will,  on  principles  of  comity,  be 
upheld  in  the  courts  of  the  District  of  Co- 
lumbia, although  the  testatrix  was  domiciled 
in  the  District  at  the  time  of  her  death,  and 
the  funds  to  be  applied  to  such  trust  arose 
from  property  owned  by  her  in  the  District  at 
that  time,  since,  under  Code  D.  C.  §  669  [31 
Stat.  1295,  c.  854],  grants  on  similar  trusts 
are  permitted  to  domestic  corporations.  Decree 
(10O5)  26  App.  D.  C.  209,  affirmed.— Iglehart 
V.  Iglehart,  27  S.  Ct.  329,  204  U.  S.  478,  51  L. 
Ed.  575. 

^=»3.  Oonatitntional  and  statntory  pro- 
▼ifliona. 

See  IB  Cent  Dig.  Perp.  §  S. 

The  trusts  for  the  perpetual  maintenance 
of  cemetery  lots  and  of  monuments  and  other 
structures  erected  thereon,  expressly  authorized 
by  CK)de  D.  C.  §  669  [31  Stat.  1295.  c.  8541, 
are  not  forbidden  because  section  1023  of  such 
Code,  Inhibiting  perpetuities  and  restraints 
upen  alienation,  does  not  in  terms  make  an  ex- 
ception in  favor  of  the  trusts  provided  for 
in  the  earlier  section.  Decree  (1905)  26  App. 
D.  C.  209,  affirmed.— Iglehart  v.  Iglehart.  27 
S.  Ct.  329,  204  U.  S.  478,  51  L.  Ed.  575. 

^4.  Oreation  of  fntare  estates  in  gen- 
eral. 

See  3»  Cent.   Dig.   Perp.   S9  4-44;     47   Cent.    Dig. 
TriuU.  §B  3,  4. 

In  a  will  containing  legacies,  be(}uests,  and 
devises,  each  present  and  immediate  m  form,  to 
individuals  and  to  charitable  institiitions,  a 
clause  directing  that  none  of  them  "shall  be 
<^ecuted  or  take  effect  until"  a  certain  memo- 
rial hall  (then  nearly  finished)  on  land  previous- 


ly conveyed  by  the  testator  in  trust,  "shall  be 
completed  and  entirely  paid  for  out  of  my  es- 
tate," does  not  suspend  the  vesting  of  the  leg- 
acies, bequests,  and  devises,  and  so  bring  thera 
within  the  rule  against  perpetuities,  but  only 
suspends  the  payment  thereof.— Jones  v.  Haber- 
sham, 107  U.  S.  174,  2  S.  Ct.  336,  27  L.  Ed. 
401. 

Under  the  statute  of  Ohio  of  December  17, 
1811,  providing  that  no  estate  in  lands  "shall 
be  given  or  granted  by  deed  or  will  to  any  per- 
son or  persons  but  such  as  are  in  being,  or 
to  the  immediate  issue  or  descendants  of  such 
as  are  in  being,  at  the  time  of  making  such 
deed  or  will,"  a  devise  of  a  vested  remainder 
to  grandchildren  of  the  testator,  with  an  exec- 
utory devise  over  of  the  share  of  any  grand- 
child who  shall  have  died,  leaving  children, 
before  the  comins  of  age  of  the  youngest  grand- 
child to  the  children  of  such  deceased  grand- 
child, is  valid,  so  far,  at  least,  as  concerns  the 
grandchildren,  though  born  after  the  testa- 
tor's death.— McArthur  v.  Scott,  113  U.  S.  340, 
5  S.  Ct.  652,  28  L.  Ed.  1015. 

An  estate  resulting  to  the  grantor  in  a  deed 
and  his  heirs  by  the  failure  of  a  trust  created 
by  the  deed  is  not  subject  to  the  rule  against 
perpetuities. — Hopkins  v.  Grimshaw,  17  S.  Ct. 
401,  165  U.  S.  342,  41  L.  Ed.  739. 

A  power  to  sell  on  the  expiration  of  an 
estate  tail,  and  to  divide  the  proceeds  among 
persons  then  ascertainable,  is  not  within  the 
rule  against  perpetuities.— Barber  v.  Pittsburgh, 
F.  W.  &  C.  Ry.  Co.,  17  S.  Ct.  488,  1661  U.  S. 
83,  41  L.  Ed.  925. 

^=»5.   Suspension   of   absolute   poller    of 
alienation. 

See  39   Cent  Dig.  Perp.  H  4-56. 

$=s»6.  — ^  In  general. 

See  39  Cent.  Dig.  Perp.  9S  4-47.  49-53.  M. 

The  rule   against   perpetuities,   where   the 
common  law  prevails,  is  not  violated  by  a  will 
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creating  a  trust  for  "as  long  a  period  as  Is 
legally  possible,"  to  terminate  when  the  law 
requires  it  "under  the  statute,"  to  receive  the 
income  and  pay  annuities  therefrom  to  certain 
named  annuitants  and  their  heirs,  and,  on  the 
termination  of  the  trust,  to  distribute  the  trust 
fund  equally  among  those  then  entitled  to  the 
annuities,  since  the  testator  clearly  must  have 
intended  to  limit  the  duration  of  the  tmst  to 
21  years  after  the  death  of  the  last  survivor  of 
the  annuitants  named  in  the  will,  when  distri- 
bution is  to  be  made.— Fitch ie  v.  brown,  29  S. 
Ct.  106.  211  U.  S.  321,  53  L.  Ed.  202. 

-  A  corporation  or  joint-stock  company,  to 
which  an  annuity  is  bequeathed  will  not  be 
deemed  a  life  in  being  where  so  to  regard  it 
would  cause  a  trust  created  by  tiie  will  to  vio- 
late the  rule  against  perpetuities.— Id. 

A  trust  does  not  violate  the  common-law 
rule  against  perpetuities  because  the  selected 
lives  in  being  by  which  the  duration  of  the 
trust  is  limited '  exceed  40  in  numl)er.— Id. 

A  testator  is  not  forbidden  by  any  rule  of 
public  policy  to  direct  that  legacies  shall  be 
held  in  trust  and  not  paid  over  until  the  young- 
est legatee  reaches  25  years  of  age.— Shelton  v. 
King,  33  S.  Ct.  688,  229  U.  S.  90,  67  L.  Ed. 
108^  affirming  decree  King  v.  Shelton,  86  App. 

D.  a  1. 

^=»d.  BemoteneM  of  sifts  to   olaaritios. 

See  29  Cent.  Dig.   Perp.   S9'  67-66. 

A  conveyance  of  lands  and  personalty  was 
expressed  to  be  *'for  the  purpose  of  founding  an 
institution  for  the  education  of  youth  in  St. 
Louis  county,  Missouri,"  and  in  trust  "for  the 
use  and  benefit  of  the  Russell  Institute  of  St 
Louis,  Missouri,"  and  directed  the  grantee  to 
sell  the  property  and  pay  the  proceeds  "to 
Thomas  Allen,  president  of  the  board  of  trus- 
tees of  said  Russell  Institute  at  St.  Louis, 
Missouri,"  whose  receipt  should  be  a  full  dis- 
charge. The  institution  was  neither  estab- 
lished nor  incorporated  -in  the  lifetime  of  the 
donor  nor  of  Allen.  Held,  in  a  proceeding  by 
the  heirs  at  law  and  next  of  kin  to  establish  a 
trust  in  their  favor,  that  a  trust  was  created 
for  public  charitable  purposes,  and  therefore 
not  obnoxious  to  the  rule  against  perpetuities. 
—Russell  V.  Allen,  107  U.  S.  163,  2  S.  Ot.  327, 
27  L.  Ed.  397. 

Where  several  devises  are  made  to  charitable 
•uses  upon  conditions  against  alienation,  with 
a  devise  over  to  a  further  charitable  use  upon 
breach  thereto,  the  validity  of  the  gift  is  not 
affected  by  the  fact  that  the  contingency  may 
not  happen  within  the  limit  of  the  rule  against 
perpetuities,  for,  both  devises  being  to  chari* 
table  uses,  the  rule  as  to  perpetuities  is  not  ap- 
plicable.—Jones  V.  Habersham,  107  U.  S.  174, 
2  S.  Ct.  336,  27  L.  Ed.  401. 

PERSONAL  INJURIES. 

Causing  death,  see  Death.  ^=98-105. 

Extent  of  loss  and  liability  of  insurer  within 
accident  insurance  policy,  see  Insurance,  ^=s» 
530. 

Imposition  of  liaUlity,  due  process  of  law,  see 
Constitutional  Law,  ^=»30i ;  equal  protection 
of  laws,   see  Constitutional  Law,   ^=s»245. 

Insurance  against  liability  for  causing  death, 
see  Insurance.  ^='514. 

Rislcs  and  causes  of  loss  within  accident  insur- 
ance policy,  see  Insurance,  ^=>449-465. 

Particular  causes  or  means  of  injury. 
See- 
Animals,  ^=»66-74. 
Assault  and  Battery* 
Carriers,  «=s>2Sl-32l. 
Electricity,  C=>12-19. 
Explosives.  ^=»6-9. 
Ferries,  ^s>32. 

Landlord  and  Tenant,  ^=s>162-164. 
Mines  and  Minerals,  ^=s»118. 


See- 
Municipal  Corporations,  ^=»755-853. 
Negligence. 

Railroads,  «=>262-266,  27G-282,  301-401. 
Shipping,  €=»78-87,  166. 
Street  Railroads,  «s>106-117. 

Particular  classes  of  persons  injured. 
See- 
Carriers,  <8=s>281-321,  327-347. 
Damages,  ^=»26. 
Husband  and  Wife,  ^=»209. 
Master  and  Servant.  ^=»85~297. 
Municipal  Coroorations,  ^=:»755-825. 
Shipping,  ^=9166. 


<9=»4a   «. 


Rmnediei, 

See- 
Abatement  and  Reviyal,  €=3»49,  58»  69. 
Admiralty,  ^=»20. 

.    Courts,  «=s>8,  281. 

Damages,  ^=>37.  60,  95,  98»  134,  153< 
Evidence,  ^=»]  20^128. 
Husband  and  Wife,  «=s>209. 

PERSONAL  PROPERTY. 

See- 
Accession. 

Attachment,  ^s»164« 
Bankruptcy,  ^=»138. 
Chattel  Mortgages. 
Confusion  of  Goods. 
Detinue. 
Embezzlement. 
Executors    and    Administrators, 

157-172,  845-^80. 
Extortion. 
Fixtures. 
Gifts. 

Guardian  and  Ward,  «=»76-llZ 
Limitation  of  Actions,  ^=»20. 
Literary  Prcq^erty. 
Pledges. 

Receiving  Stolen  Goods. 
Replevin. 
Sales. 
Taxaticm. 

Trover  and  Conrerdon. 
Warehousemen. 

PERSONAL  REPRESENTATIVES. 

See  Executors  and  Administrators. 

PERSONATION. 

See  BVdse  Personation. 

PERSONS. 

Constitutional  guaranties,  see  Constitutional 
Law,  «s»82-90. 

Identity  of  persons  named  in  will,  evidence,  see 
Wills,  «=:»489. 

Jurisdiction  of  the  person  ground  of  abatement, 
see  Abatement  and  Revival,  ^=»2. 

Protection  of  personal  rights  by  injunction,  ^see 
Injunction,  ^=»89-101. 

Railroad  corporation  as  person  equal  protec- 
tion of  laws,  see  Constitutional  Law,  ^s»210. 


PER  STIRPES  ET  PER  CAPITA. 

See  Wills,  «=9630,  631. 

PETITION. 

In  judicial  proceedings. 
See*" 
Appeal  and  Error.  ^=s>833. 
Bankruptcy,  «=>80-84. 
Guardian  and  Ward,  «=»86, 
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PHYSICL^S  AND  SURGEONS 


See— 
Habeas  Corpus,  ^=»52-55. 
Landlord  and  Tenant,  ^s»303. 
Mandamug,  ^=s>154. 
Pleading. 
Bemoval  of  Causes,  ^=:»86-89. 

PETROLEUM. 

Partial  inyalidity  of  statute,  see  Statutes, 
64. 

PHARMACISTS. 

Se«  Druggists. 

PHILIPPINE  ISLANDS. 

See  Territories,  ^=»5. 

Appeals  in  criminal  prosecutions,  increase  of 
punishment,  see  Criminal  Law.  ^s>1184. 

Application  of  federal  laws  andf  Constitution, 
see  Territories,  ^=»8. 

Capacity  of  Roman  Catholic  Church  in  Phil- 
ippine Islands  to  hold  property  acquired  by 
gift,  see  Religious  Societies,  ^=»16. 

Constitutional  ^aranty  of  due  process  of  law 
as  applied  to  inhabitants  of,  see  Constitution- 
al Law,  ^=»263. 

Constitutional  guaranty  of  equal  protection  of 
laws  applied  to  inhabitants  of,  see  Constitu- 
tional Law,  ^=s>260. 

Delegation  of  legislative  power,  secT  Constitu- 
tional Law,  ^=:»60. 

Duties  on  imports,  se^— 
Customs  Duties,  '^=>2,  10. 
War,  ^s»30. 

Exportation  of  sUvdr  coin,  due  process  of  law, 
see  C<»istitutional  Law,  i9=»278. 

Grant  of  tide  lands,  see  Public.  Lands,  ^=»199, 
206. 

Jurisdiction  of  Court  of  Claims  as  to  claim 
inrolving  question  of  transfer  of  sovereignty, 
see  Courts,  ^s>449. 


Jury  trial  in  criminal  cases,  see  Jury.  ^=921. 
Land-titles,  see  Public  Lands,  ^ss>2l6,  213.' 
Mineral  lands  and  mining  rights,  see  Mines  and 

Minerals,  ^=»9,  14. 
Mode  of  review  of  decisions  of  Supreme  Court, 

see  Appeal  and  Error,  ^=»5. 
Necessity  of  prosecution  by  indictment,  see  In- 
dictment and  Information,  ^=s>3. 
Preliminary  warrant  in  criminal  prosecutions, 

see  Criminal  Law,  ^=:»217. 
Review  of  criminal  prosecutions,   by   Supreme 

Court,  see  Criminal  Law,  ^=:>1158. 
Review  of  decisions  by  federal  Supreme  Court, 

see  Courts,  «=»387(2),  (4). 
Spanish  grants  of  lands,  see  Public  Lands,  ^s» 

203. 
Unauthorized  grant  of  public  land  as  basis  of 

prescriptive  titie,  see  Adverse  Possession,  ^s» 

71. 

PHOTOGRAPHS. 

See  Copyrights,  ^=»9. 

Act  prohibiting  use  for  advertising  purposes, 
due  process  of  law,  see  Constitutional  Law, 
^=»27d. 

As  evidence,  see  Criminal  Law.  ^3»488. 

Evidence  preliminary  to  introauction  in  evi- 
dence, see  Evidence,   ^=;»380. 

Publication  with  libelous  article,  see  Libel  and 
Slander, 


PHYSICAL  EXAMINATION. 

Conformity  to  state  practice,  see  Courts,  ^s» 
351. 

Person  injured,  see  Discovery,  ^=978. 

Person  injured  in  assessing  damages,  see  Dam- 
ages, ^=:»206. 

PHYSICAL  SUFFERING. 

Element  of  damages,  see  Damages,  ^=931-33* 


PHYSICIANS   AND   SURGEONS. 


Scope-Note, 

[INCLUDES  the  practice  of  medicine,  surgery,  dentistry,  or  other  healing  art ;  admis- 
sioo  to  practice;  registration,  certification,  and  license  of  priactitionerB ;  regulation  of  pro- 
fessional conduct ;  and  mutual  rights,  duties,  and  liabilities  of  physician  and  patient 

[For  related  matters  under  other  topics,  see  cross -referenoes  after  analysis^ 

Analysis. 

1.  Power  to  regulate  practice. 

2.  Constitutional  and  statutory  provisions. 
11.  Revocation  or  suspension  of  certificate  or  license. 

Cross-References. 


Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  ^=s>230. 

Due  process  of  law,  see  Constitutional  Law, 
€=>257.  275,  3ia 

Expert  testimony,  see — 
Criminal  Law,  ^p»475,  483. 
Evidence,   «S=>537,   546-556. 

Ex  post   facto  laws,  see  Constitutional   Law, 
<&=>197.  200. 

Interference  with  vested   rights,   see  Constitu- 
tional Law,  €=»92. 


Medical  treatment  of  seamen,  see  Seamen, 

Right  to  question  validity  of  statute,  see  Con- 
stitutional Law,  ^=^42. 

Service  of  process  on  medical  representative  of 
foreif^n  insurance  company,  see  Insurance, 
<8=»627. 

Statements  to  physicians  by  person  injured  as 
part  of  res  gestae,  see  Ejvidence,  ^=s>12S. 


This  INBest  is  oompiled  on  the  Key-Nnmber  System.   For  explanation,  see  pace  iii. 


PHYSICIANS  AND  SURGEONS 


[8up.Ct.Dis.^Pft8«  lAO] 


^=»1.  Power  to  reg^iilate  praotioe. 

See  39  Cent  Dig.  Phys.  §  1. 

The  state,  in  the  exercise  of  its  police  pow- 
er, may  prescribe  the  qualifications  of  persons 
desiring  to  practice  medicine,  and  may  create 
a  board  whose  duty  it  shall  be  to  hear  and  de- 
termine any  complaint  made  against  any  per- 
son holding  a  physician's  license,  and  revoke 
such  license  for  any  cause  provided  for  in  the 
statute.  Judgment,  Mefifert  v.  State  Board  of 
Medical  Registration  &  Examination,  72  P.  247, 
66  Kan.  710.  1  L.  R.  A.  (N.  S.)  811,  affirmed.— 
Meflfert  v.  Packer,  25  S.  Ot.  790.  195  U.  S.  625, 
49  L.  Ed.  350. 

^=»2.   Ooastitiitioiial  and  statutory  pro- 
Tlslons. 

See  39  Cent.  Dig.  Phys.  {  2. 

Laws  Tex.  1907,  c.  123,  requiring  osteo- 
paths professing  to  heal  human  ailments  by 
scientific  manipulation  affecting  the  nerve  cen- 
ters to  have  scientific  training,  held  constitu- 
tional.—(1912)  Collins  V.  State  of  Texas,  32  S. 
Ct.  286,  223  U.  S.  288,  56  L.  Ed.  439,  affirming 
judgment  (1909)  Ex  parte  Collins,  121  S.  W. 
501,  57  Tex.  Cr.  R.  2. 

A  Legislature,  when  prohibiting  general 
practice  of  medicine  by  persons  not  licensed  or 
registered,  under  Laws  Tex.  1907,  c.  123^  could 
constitutionally  attach  the  same  condition  in 
treatment  of  a  single  patient  for  hay  fever  by 
osteopathy. — Id. 


^=:»11.  RoTooation  or  siispoaflioii  of  oer* 
tilloato  or  lieenso. 

Bee  89  Cent  Dig.  Phys.  {  16. 

In  the  absence  of  fraud,  corruption,  or  op- 
pression, the  findings  of  the  state  board  of  medi- 
cal registration  and  examination,  created  by 
Laws  1901,  p.  445,  c.  254,  with  powers  under 
section  2,  to  revoke  the  certificate  of  a  physician 
guilty  of  gross  immorality  or  felony,  are  con- 
clusive on  the  courts.  Judgment,  Meffert  ▼. 
State  Board  of  Medical  Registration  &  Exam- 
ination (1903)  72  P.  247,  66  Kan.  710,  1  L.  R. 
A.  (N.  S.)  811,  affirmed.— Mefitert  v.  Packer,  25 
S.  Ct.  790,  195  U.  S.  625,  49  L.  Ed.  350. 

PICTURES. 

As  evidence,  see  Criminal  Law,  ^=»438. 

Evidence  preliminary  to  introduction  in  evi- 
dence, see  Evidence,  ^=»380. 

Exhibition  of  moving  pictures  of  incidents  of 
copyrighted  books,  see  Copyrights,  ^=:»2,  56. 

Interstate  commerce  regulation  of  picture  films, 
see  Commerce,  ^=»41. 

Publication  of  with  libelous  article,  see  Libel 
and  Slander,  ««=»'> 


PIERS. 

See- 
Navigable  Waters,  C=>22,  48. 
Wharves. 

Collision  with  vessels  at  piers,  see  Collision, 
70-73. 


PILOTS. 


Scope-Note. 

[INCLUDES  the  liceDslng,  registration,  certlflcation,  and  regulation  of  pilotfi.  for  par- 
ticular ports  or  places;  their  employment  by  vessels,  compulsorily  or  otherwise;  mutual 
rights,  duties,  and  liabilities  of  pilots  and  owners,  charterers,  and  masters  of  vessels  on 
which  they  are  employed ;  and  liabilities  to  pilots  of  vessels,  their  cargo  and  freight 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis. 

1.  Power  to  control  and  regulate, 
3.  Statutory  provisions. 
7.  Obligation  to  take  pilot. 
16.  Liability  for  negligence. 

Cross-References. 


Exclusive   privileges  as  violation  of  anti-trust 
law,  see  Monopolies, 


Regulations  as  interference  with  commerce, 

Commerce,  ^=»23,  55. 
Treaty  provisions,  see  Treaties,  ^=»11» 


^=»1.  Power  to  control  and  regnlate. 

See  89  Cent  Dig.  Pilots.  {{  1-3. 

The  owners  of  a  steamer  trading  between 
Philadelphia  and  Savannah,  employed  one  S.,  a 
Savannah  pilot,  licensed  under  the  laws  of  the 
ITnited  States,  as  their  regular  pilot  to  conduct 
the  vessel  over  Tyler  bar  and  up  the  Savannah 
river,  with  pay  from  the  time  the  ship  left 
I'hiladelphia.  Held,  that  from  the  time  of  leav- 
ing Philadelphia  the  ship  was  "under  the  control 
and  direction"  of  such  pilot,  within  the  meaning 
of  Rev.  St.  I  4401  [IT.  S.  Comp.  St.  1001.  p. 
30161;  and  hence,  under  section  4444  [page 
3037],  she  was  not  subject  to  any  further  pilot 


charges  under  any  regulations  established  by  the 
state  of  Georgia.— Spraigue  v.  Thompson,  118 
XT.  S.  90,  6  S.  Ct.  088,  30  h.  Ed.  115. 

Code  Ga.  $  1512,  provides  that  "any  person, 
master  or  commander  of  a  ship  bearing  towards 
any  of  the  ports  or  harbors  of  this  state,  except 
coasters  in  this  state,  and  between  the  ports 
of  this  state  and  those  of  South  Carolina  and 
of  Florida,  who  refuses  to  receive  a  pilot  on 
board,  shall  be  liable,  on  his  arrival  in  such  port 
in  this  state  to  pay  the  first  pilot  who  may  have 
offered  his  services  outside  the  bar  ♦  •  ♦  the 
full  rates  of  pilotage  established  by  law  for  such 
vessel.**     Held,  that  this  section  contains  such 
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a  diBcrimination  in  the  rate  of  pilotaee  "between 
vessels  sailing  between  the  ports  of  one  state 
and  vessels  sailing  between  the  ports  of  differ- 
ent states'*  as  is  prohibited  by  Rev.  St.  U.  S.  S 
4237  [U.  S.  Comp.  St.  1901,  p.  2903],  and  as 
this  provision  is  not  separable  from  the  rest  of 
the  section  the  whole  section  is  void.— Id. 

A  steamship  engaged  in  trade  between  the 
ports  of  Porto  Rico  and  the  port  of  New  York 
is  a  coastwise  seagoing  vessel  within  the  mean- 
ing of  Rev.  St.  U.  S.  $  4401  [U.  S.  Comp.  St. 
1901,  p.  3010],  and,  when  under  the  control  and 
direction  of  a  pilot  licensed  under  the  federal 
statute,  is  exempted  by  section  4444  [II.  S. 
Comp.  St  1901,  p.  3037]  from  the  provisions 
of  state  pilotage  laws.— Huns  v.  New  York  & 
Porto  Rico  S.  S.  Co.,  21  S.  Ct  827.  182  U.  S. 
392.  45  L.  Ed.  1146. 

No  inherent  rights  guarantied  by  the  fed- 
eral Constitution  are  infringed  by  state  regula- 
tions providing  for  the  appointment  of  pilots, 
and  restricting  the  right  to  pilot  to  those  duly 
appointed.  Judgment  (Tex.  Civ.  App.)  68  S.  W. 
320,  affirmed.— Olsen  v.  Smith,  25  S.  Ct.  52, 
195  U.  S.  332,  49  L.  Ed.  224. 

The  state  of  Louisiana  may  make  it  a  crim- 
inal offense  for  a  pilot  not  duly  qualified  under 
its  laws  to  pilot  a  foreign  vessel  from  the  Gulf 
of  Mexico  to  New  Orleans,  La.,  although  he 
holds  a  license  issued  under  the  authority  of  the 
state  of  Mississippi ;  since  New  Orleans,  al- 
though upon  the  Mississippi  river,  is  not  'situ- 
ate upon  waters  which  are  the  boundary  be- 
tween two  states,*'  within  the  meaning  of  Rev. 
St.  U.  S.  I  4236  (U.  S.  Comp.  St  1901,  p.  2903), 
authorizing  the  master  of  any  vessel  coming  into 
or  going  out  of  any  port  so  situated  to  employ 
any  pilot  duly  licensed  or  authorized  by  the 
laws  of  either  of  the  states  bounded  on  such 
waters  to  pilot  a  vessel  to  or  from  such  port, 
the  limit  of  the  waters  so  referred  to  being  the 
point  at  which  they  cease  to  be  a  boundary  be- 
tween the  two  states. — Leech  v.  State  of  Louisi- 
ana, 29  S.  Ct.  552,  214  U.  S.  175,  53  L.  Ed. 
956,  affirming  judgment  (1907)  State  v.  Iieech, 
44  So.  285,  119  La.  522. 

^=»3.   Statutory  proTiaions. 

See  39  Cent.  Dig.  Pilots,  18  1-3. 

The  exemption  of  coastwise  steam  vessels 
of  the  United  States  from  the  operation  of  state 
pilotage  laws,  created  by  Rev.  St.  U.  S.  S  4444 
lU.  S.  Comp.  St.  1901,  p.  3037],  interferes  with 
such  laws  only  so  far  as  they  relate  to  these 
vessels,  as  the  section  expressly  declares  that 
'^nothing  in  this  title  shall  be  considered  to  an- 
nul or  affect  any  regulation  established  by  the 
laws  of  any  state,  requiring  vessels  entering  or 
leaving  a  port  in  any  such  state,  other  than 
coastwise  steam  vessels,  to  take  a  pilot  duly  li- 
censed or  authorized  by  the  laws  of  such  state." 
Judgment  (Tex.  Civ.  AppJ  68  S.  W.  320,  af- 
firmed.—Olsen  V.  Smith,  25  S.  Ct  52,  195  U.  S. 
332.  49  L.  Ed.  224. 

Only  the  discriminatory  features  of  state 
pilotage  laws  are  abrogated  by  the  provision  of 
Rev.  St.  U.  S.  I  4237  [U.  S.  Comp.  St.  1901,  p. 
2903],  forbidding  such  dincrimination,  and  an- 
nulling and  abrogating  "all  existing  tc^ulations 
or  provisions  making  any  such  discrimination." 
—Id. 

No  discrimination  in  state  pilotage  laws  for- 
bidden by  Rev.  St.  U.  S.  §  4237  [U.  S.  Comp. 
St  1901,  p.  2903],  IS  made  by  the  Virginia 
compulsory  pilotage  charij^e  on  all  vessels  (ex- 
cept coasting  vessels  having  a  pilot*8  license) 
either  inward  bound  from  the  sea  through  the 
Virginia  capes  to  Smith's  Point,  York  town, 
Newport  News,  or  Norfolk,  and  intermediate 
pointe,  or  outward  bound  to  the  sea  from  those 


points  through  the  capes,  although  compulsory 
pilotage  does  not  prevail  in  all  the  inland  wa- 
ters of  the  state.  Judgment  Darden  v.  Thomp- 
son, 44  S.  E.  755,  101  Va.  035.  affirmed.— 
Thompson  v.  Darden,  25  S.  Ct.  66(),  198  U.  S. 
310,  49  Lu  Ed.  1064. 

^=97.  Oblisatioii  to  take  pilot. 

See  39  Cent.  Dig.  Pilots,  {  8. 

Coastwise  seagoing  steam  vessels  sailing 
under  register,  whether  employing  federal  pi- 
lots or  not,  are  not  exempt  from  pilotage  fees 
created  by  Pol.  Code  Cal.  f§  2432,  2466,  2468, 
on  tender  of  resident  bar  pilot  service  when  en- 
tering or  leaving  port  of  San  Francisco,  by  Act 
Feb.  28,  1871,  |  51,  re-enacted  as  Rev.  St.  §| 
4401.  4444  (U.  S.  Comp.  St  1901,  pp.  3016, 
3037).— Anderson  v.  Pacific  Coast  S.  S.  Co., 
32  S.  Ct  626,  225  U.  S.  187,  66  L.  Ed.  1047. 

^»16«   LiaUllty  for  nacUcoaoo* 

See  39  Cent  Dig.  Pilots,  {  19. 

Members  of  a  voluntary,  unincorporated 
pilot  association,  which,  under  the  state  laws, 
could  neither  select  nor  discharge  its  members 
nor  control  or  direct  them  in  the  performance  of 
their  duties  as  licensed  pilots,  whether  techni- 
cally partners  or  not,  are  not  liable  to  the  own- 
ers of  piloted  vessels  for  the  negligence  of  each 
other  because,  instead  of  taking  their  fees  as 
they  earn  them,  such  fees  go  into  a  common 
fund,  and,  after  ileducting  expenses,  are  dis- 
tributed to  the  several  members  according  to  the 
number  of  days  they  respectively  were  on  the 
active  list.— Guy  v.  Donald,  27  S.  Ct  63,  203  U. 
S.  399,  51  L.  Ed.  245. 

PIPE  LINES. 

See- 
Carriers,  4=>26. 
Commerce,  ^=»33. 
Constitutional  Law,  ^=9297. 
Waters  and  Water  Courses,  ^=»183-277. 

PJRACY. 

[No  paragraphs  or  references  In  this  Digest    Bat 
see  39  Cent  Dig.  Piracy.]  « 

PLACE. 

See- 
Constitutional  Law,  ^=»199. 
Criminal  Law,  <&»97,  106-113,  664,  12ia 
Homicide,  ^==>132. 
Indictment  and  Information,  ^=»86. 
Master   and    Servant   ^s»12,   101-129,   293. 
Mortgages,  ^=9508. 
Venue. 


PLATS. 


See- 
Dedication,  ^=»19. 
Deeds,  ^=»40. 
Easements,  ^=s»17. 


PLAYS. 


See- 
Literary  Property,  ^=96. 
Theaters  and  Shows. 


PLEA. 

See- 
Criminal  Law,  €=»261-302. 
Equity,  «=>157-175. 
Pleading,  «8=»78-144,  253,  409. 
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PLEADING. 

* 

Scope-Note. 

[INCLUDES  formal  statemeDts  In  writing  of  canaes  of  actions  and  defenses  In  fAvVL 
actions  in  general,  whether  proceeding  according  to  the  coarse  of  practice  at  common  law 
or  nnder  provisions  of  practice  acts,  codes  of  procedure,  etc. ;  nature,  requisites,  and  suffi- 
ciency of  such  statements  by  the  respective  parties,  and  allegations  and  denials  therein; 
affidavits  of  claim,  of  merits,  and  of  defense ;  exhibits  annexed  to  pleadings,  and  copies  of 
accounts  mentioned  and  bUls  of  particulars  of  matters  alleged  In  pleadings ;  ffilng  and  serv- 
ice of  pleadings  and  of  papers  connected  therewith ;  motions  and  other  proceedings  relating 
to  pleadings;  amended  and  supplemental  pleadings;  Joinder  of  issue,  issues,  admissibility 
of  evidoice  under  pleadings ;  what  constitutes  variance  between  allegations  and  proof,  and 
effect  of  such  variance ;  waiver  of  objections ;  and  effect  of  verdict  and  Judgment  to  cure 

defects. 

CFor  r«lat#d  matters  under  oth«f  topicsy  see  oross- references  after  analysts.] 

Analysis. 

I.  Form  and  Allegations  in  General. 

ts»  6.  Matters  judicially  noticed. 
8.  Matters  of  fact  or  conclusions. 
15.  Adoption  of  allegations  in  other  pleadings. 
33.  Allegations  of  particular  facts  and  circumstances. 
36.  Conclusiveness   of   allegations   or   admissions    on    party 
pleading. 

II.  Declaration,  Complaint,  Petition,  or  Statement. 

€s>63.  Statutory  actions,  and  following  language  of  statute. 

III.  Plea  or  Answer,  Cross-Complaint,  and  Affidavit  of  Defense. 

(A)  Defenses  in  General. 

«=»78.  Necessity  for  defense. 

(B)  Dii^ATORY  Pleas  and  Matter  in  Abatement. 

[No  paragraidis  or  references  in  this  Digest.    But  see  30  Cent  Dig.  Plead* 
K  206-236.] 

(C)  Traverses  or  Denials  and  Admissions.  . 

^=s»116.  General  issue  with  notice  or  leave  as  to  special  matter. 

119.  Sufficiency  of  denials  under  codes  of  procedure. 

120.  Form  and  requisites  in  general. 

129.  Admissions  by  failure  to  traverse  or  deny. 

(D)  Matter  in  AvomANCE. 

^=s>131.  Form  and  requisites  of  plea  in  general. 

(E)  Set-Off,  Counterclaim,  and  Cross-Complaint. 
<&=>  144.  Matter  of  set-off  in  general. 

(F)  Affidavit  of  Defense  or  of  Merits. 

[No  paragraphs  or  references  in  tbls  Digest  But  see  S9  Cent.  Dig.  Plead. 
II  302^20.] 

IV.  Replication  or  Reply  and  Subsequent  Pleadings. 

«=»  176.  Traverses  or  denials. 

180.  Departure  from  declaration  or  complaint. 

V.  Demurrer  or  Exception. 

«=s>214.  Admissions  by  demurrer. 

VI.  Amended  and  Supplemental  Pleadings  and  Repleader. 

233.  Leave  of  court  to  amend. 

236.  Discretion  of  court. 

237.  Amendment  to  conform  to  proofs. 

238. Application  for  leave,  and  determination  thereon  in 

general. 
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VI.  Amended  and  Supplemental  Pleadings  and  Repleader — Continued. 


240.  Mode  of  making  amendment. 

242.  Amendment  of  declaration,  complaint,  petition,  or  state- 

ment. 

243.  Defects  amendable  in  general. 

245. Condition  of  cause  and  time  for  amendment, 

248.  New  or  different  cause  of  action. 

253.  Plea  or  answer  to  amended  pleading. 

285.  Further,  additional,  or  substituted  pleading. 

VII.  Signatiure  and  Verification. 

«=»287.  Signature  of  party. 

289.  Necessity  for  verification  and  effect  of  omission. 

291.  Actions  or  pleadings  based  on  written  instruments. 

300.  Sufficiency  of  verification. 

301. In  general. 

304.  Operation  and  effect  of  verification. 

VIII.  Profert,  Oyer,  and  Exhibits. 

[No  paragraphs  or  references  in  this  Digest    But  see  39  Gent.  Dig.  Plead. 
II  910-948.] 

IX:  Bill  of  Particulars  and  Copy  of  Account. 

324.  Form  and  requisites  of  bill. 


X.  Filing,  Service,  and  Withdrawal. 

[No  paragraphs  or  references  in  this  Digest.  But  see  39  Cent.  Dig.  Plead. 
if  1008^1046.] 

XL  Motions. 

^=s>342.  Judgment  on  pleadings. 

350.  Application  and  proceedings  thereon. 

367.  Making  more  definite  and  certain. 

XII.  Issues,  Proof,  and  Variance. 

^=s>  372.  Scope  of  issues  of  fact. 
373.  Matters  to  be  proved. 
377.  Admissions  by  failure  to  deny. 

379.  Evidence  admissible  under  pleadings. 

380.  Conformity  to  pleadings  in  general. 

386.  Variance  between  allegations  and  proof. 
387. Nature  and  effect  in  general. 

390. Place. 

394.  Written  instruments. 

XIII.  Defects  and  Objections,  Waiver,  and  Aid^r  by  Verdict  or  Judgment. 

<s»404.  Waiver  of  objections  to  pleadings  in  general. 

405.  Waiver  of  objections  to  declaration,  complaint,  petition, 

or  statement,  or  want  thereof. 

406.  In  general. 

409.  Waiver  of  objections  to  plea  or  answer  or  want  thereof. 
412.  Waiver  of  objections  to  replication   or  reply  or  want 
thereof. 

415.  Objections  to  rulings  on  demurrer. 

416.  In  general. 

418.  Waiver  by  pleading  over. 

427.  Objection  to  evidence  as  not  within  issues. 
428.- Objections    to   evidence   on   ground   of   insufficiency  of 
pleading. 

430.  Objections  to  evidence  on  ground  of  variance. 

431.  Aider  by  verdict  or  judgment. 

433.  Defects  in  or  want  of  declaration,  complaint,  peti- 
tion, or  statement. 

436.  Defects  in  or  want  of  replication  or  reply. 

*^ 

TUt  Digest  if  compiled  on  the  Key-Nnmber  Syitem.   For  ezplanation,  see  pace  iii. 
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Cross-References, 


For  pleading  as  to  particular  facta  or  issues  or 
in  particular  actions  or  proceedings,  see  the 
various  specific  topics. 

For  questions  as  to  sufficiency  of  declaration, 
answer,  etc.,  see  cross-references  at  the  be- 
ginning of  the  corresponding  subdivisions  of 
this  topic. 

For  review  of  rulings  relating  to  pleading,  see 
Appeal  and  Error. 

Admissibility  in  evidence  as  judicial  admissions, 
see  Evidence,  ^=»208. 

Allegations  in  pleadings  as  grounds  for  removal 
of  cause  to  federal  court,  see  Removal  of 
Causes,  ^=»25. 

Applicability  of  instructions  to  pleadings  and 
issues,  see  Ttial,  ^=>251. 


Conformity  of  findings  of  court  to  pleadings, 
Trial,  <8=s>396. 

Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, «=>247-252. 

Due  process  'of  law,  see  Constitutional  Law, 
<S=>310. 

Estoppel  by  pleading,  see  Estoppel,  <p»3. 

Fetleral  court  practice,  see  Courts,  ^b»347. 

Indictment    or   criminal   information   or    com- 
plaint, see  Indictment  and  Information. 

Pleadings  as  evidence,  see  Equity,  ^=»33&-345. 

Practice  in  e9uity,  see  Equity,  ^=»12S-330. 

Showing    jurisdiction    of    federal    courts,    see 
Courts,  «=»299. 

To  sustain  judgment  by  default,  see  Judgment, 
<&=>100,  101. 


I.   FORM  AND  AliLEOATIONS  IN  GEN- 


See  Carriers,  ^s»158. 

^=s>6.  Matters  Jndieially  notieed. 

See  39  Cent  Dig.  Plead.  §{  8.  9. 

Judicial  notice  of  facts  which  the  plaintiff 
has  not  chosen  to  rely  upon  in  his  pleading  can- 
not make  those  facta  a  part  of  the  complaint 
for  the  purpose  of  giving  jurisdiction  to  a  fed- 
eral court,  as  the  averments,  if  not  sufficient  in 
themselves  to  give  jurisdiction,  present  no  con- 
troversy in  respect  of  which  resort  may  be  had 
to  judicial  knowledge.  Judgment,  McFadden  v. 
Mountain  View  Min.  &  Mill.  Co..  97  F.  670, 
38  C.  C.  A.  354.  reversed.— Mountain  View  Min. 
&  Mill  Co.  V.  McFadden,  21  S.  Ct.  488,  180  U. 
S.  533,  45  L.  Ed.  656. 

^=98.  Matters  of  f  aet  or  eoneliuioiis. 

See  39  Cent.  Dig.  Plead.  {{  12-28!4.  68;  22  Cent 
Dig.  Ex.  ft  Ad.  §  899;  23  Cent  Dig.  Fraud.  {  87; 
24  Cent  Dig.  Fraud.  Conv.  S  773 ;  35  Cent  Dig.  Mtg. 
i  1309;  36  Cent  Dig.  Mun.  Corp.  {  2170;  37  Cent 
Dig.  Negllg.  S  182;    42  Cent  Dig.  Release,  S  88. 

In  Texas,  an  assignment  by  a  firm,  which 
purports  to  convev  firm  property  only,  is  void 
as  to  creditors  who  do  not  accept  it,  and  the 
property  is  subject  to  attachment  by  them; 
and  in  an  action  by  the  assignee  under  such  a 
deed  against  a  United  States  marshal  for  an  al- 
leged wrongful  attachment  in  behalf  of  cred- 
itors not  accepting  the  assignment,  an  allega- 
tion that  "no  property  was  owned  by  said  firm, 
or  any  of  the  members  thereof,  not  conveyed 
thereby,  except  such  as  was  exempted  from 
forced  sale  by  the  Constitution  and  laws  of 
Texas,"  is  immaterial,  since  the  officer  having 
in  hand  an  attachment  against  property  so  con- 
veyed can  only  be  guided,  in  the  absence  of  ac> 
tual  notice,  by  the  legal  effect  of  the  deed,  and 
since  the  averment  is  merely  a  legal  conclusion 
not  in  accordance  with  the  terms  of  the  deed  or 
the  proper  legal  construction  thereof. — Kennedy 
V.  McKee,  142  U.  S.  606,  12  S.  Ct  303,  35  L. 
Ed.  1131. 

In  a  suit  on  county  bonds  issued  in  aid  of  a 
railroad  the  answer  alleged  that  no  legal  election 
authorizing  the  issue  was  had,  by  reason  of  di- 
vers irregularities,  which  would  appear  by  ref- 
erence to  certified  copies  of  papers  sent  from 
several  precincts  to  the  clerk  of  the  county  court, 
marked  as  "exhibits,"  and  made  a  part  of  the 
answer.  It  was  further  alleged,  as  showing 
the  invalidity  of  the  bonds,  that  the  county 
court  was  not  the  proper  tribunal  to  determine 
whether  a  legal  election  had  been  held;  that 
the  false  recitals  in  the  bonds  to  the  contrary 
did  not  estop  the  county,  that  the  terms  of 
the  order  submitting  the  question  to  a  vote  of 
the  people  had  not  been  complied  with,  and 
therefore  the  county  was  not  legally  bound  to 


gay,  and  that  the  railroad  had  obtained  the 
onds  illegally  and  fraudulently.  Held^  that 
these  were  allegations  of  legal  conclusions,  and 
that  the  answer  presented  no  issuable  questions 
of  fact  going  to  the  merits  of  the  suit,  and  was 
bad  on  demurrer. — Chicot  County  v.  Sherwood, 
148  U.  S.  529,  13  S.  Ct  685,  37  L.  Ed.  546. 

The  general  averments  that  the  judgment 
sued  en  was  "an  irregular  and  void  judgment,** 
and  that  there  was  no  "jurisdiction  or  author- 
ity on  the  part  of  the  court  to  enter  such  a 
judgment  upon  the  facts  and  the  pleadings,'* 
are  but  averments  of  legal  conclusions,  and  so 
insufficient  to  impeach  the  judgment— Ritchie 
V.  McMuUen,  159  U.  S.  235, 16  S.  Ct  171,  40  L. 
Ed.  133. 

General  averments  in*  an  amended  answer 
in  an  action  to  recover  damages  from  a  railway 
company  for  a  wrongful  death  caused  by  viola- 
tion of  Civ.  Code  Ga.  1895,  §  2222,  requiring 
the  slackening  of  speed  at  highway  crossings, 
that  such  statute  violates  the  commerce  clause, 
and  is  a  direct  burden  upon  and  impedes  traffic, 
and  impairs  the  usefulness  of  the  railway  com- 
pany's facilities  for  that  purpose,  and  that  it 
is  impossible  to  observe  tne  statute  in  carry- 
ing mails  and  interstate  commerce  business, 
are  not  sufficient  as  against  demurrer,  since 
they  are  mere  conclusions,  and  do  not  show  the 
number  or  location  of  the  crossings  at  which 
the  railway  companv  will  be  required  to  check 
the  speed  of  its  trains,  nor  that  the  particular 
crossing  is  not  a  dangerous  one.— (1910)  Sonth- 
em  Ry.  Co.  v.  King.  30  S.  Ct  594,  217  U.  S. 
524,  54  L.  Ed.  868.  affirming  judgment  (1908) 
160  P.  332,  87  C.  C.  A.  284. 

An  allegation  in  a  complaint  attacking  the 
validity  of  tax  deeds,  that  the  sales  were  **not 
sufficiently  advertised,"  is  a  conclusion  of  law. 
—Straus  V.  Foxworth,  34  S.  Ct  42,  231  U.  S. 
162,  58  L.  Ed.  168. 

^=»15.  Adoptioii  of  allesatioBS  in  oilier 
pleadinsa. 

See  89  Cent.  Dig.  Plead.  {  87. 

Averments  of  the  petition  for  a  writ  of 
habeas  corpus  are  not  made  averments  of  a  com- 
plaint by  an  agreement  making  the  record  of 
habeas  corpus  proceedings  part  of  the  complaint 
Judgment  (C.  C  1906)  148  P.  870,  affirmed,— 
Moyer  v.  Peabody,  29  S.  Ot.  235,  212  U.  S. 
78,  53  L.  Ed.  410. 


Allesatlona    of    partiovlar    faoto 
ajid  eironmstaaeos. 

See  89  Cent  Dig.  Plead.  fiS  68-65. 

An  allegation  of  the  record  of  an  assign- 
ment in  the  records  of  deeds  of  a  county,  and 
that  defendant  then  had  notice  of  the  same, 
followed  by  allegations  that  notice  was  given 
by  filing  and  record,  should  not  be  construed 
as  charging  actual  notice. — ^Burck  v.  Taylor, 
152  U.  S.  634,  14  S.  Ct  696,  38  L.  Ed.  67a 


[Siip.Ct.Dlg.— Page  1615] 


PLEADING,  I -III  (A)-(C) 


^=>36.   OonelnilTeneM   of  allesatioiii   or 
admlisiont  on  party  pleading. 

See  89  Cent.  Dig.   Plead.  {{  81-86;    38  Cent.  Dig. 
Partners.  9  773. 

Allegations  in  the  pleadings  are  admissions 
as  against  tbe  party  making  them,  and  as  such 
are  part  of  the  evidence  in  the  case.— Northern 
Pac.  R.  Co.  V.  Paine,  119  U.  S.  561,  7  S.  Ct. 
323,  30  I/.  Ed.  513. 

The  owner  of  certain  real  property  borrow- 
ed money  for  improvements  thereon  from  an  m- 
snrance  company,  executing  deeds  of  trust  to 
the  cgmpany^s  agent  as  security.  Thereafter, 
by  a  deed  absolute  in  form,  he  conveyed  this  and 
certain  other  property  to  the  agent.  In  a  Bint 
by  the  former  owner  against  the  agent  and  the 
company,  praying  that  they  account  as  trus- 
tees, the  agent,  in  his  answer,  alleged  that  the 
absolute  deed  to  himself  was  given  for  the  pur- 
pose of  securing  the  company.  Heldf  that  this 
admission  was  conclusive  as  between  the  asent 
and  the  former  owner.— Balloch  v.  Hooper,  146 
U.  S.  363,  13  S-  Ct.  128,  36  lu  Ed.  1008,  affirm- 
ing decree  6  Mackey,  421. 

n.  DECIiARATION,   COMPLAINT,    PE- 
TITION.  OB  STATEBIENT. 

Conformity  of  judgment  to  prayer  for  relief,  see 

Judgment,  ^=»252. 
In  equity,  see  Equity,  <g=»128-150. 
Libel  in  admiralty,  see  Admiralty,  ^=>60.     ^ 
Pleading  in   anticipation  of  defense  of  Imiita- 

tion,  see  Limitation  of  Actions,  ^=>176-178. 
Review  of  decisions,  see  Appeal  and  Error,  '•^^ 

ld3. 


S' 


In  particular  actiont  or  proceedingt. 
ee — 

Aliens,  ^s>32. 
Animals,  ^=»33. 
Bankruptcy,  «©=>80-84. 
Bills  and  Notes,  «=»461-489. 
Carriers,  ^=»18.  • 

Collision,  ^=»117.  » 

Contracts,  (&s»332. 
Customs  Duties,  ^=»112i. 
Death,   €=»45-52. 
Ejectment,  ^s>62-65. 
Elections,  ^s»58,  104. 
Eminent  Domain,  ^=>191. 
Habeas  Corpus,  ^:952~55. 
Injunction,  ^=^118. 
Mandamus,  ^=»154. 
Master  and  Servant,  ^=3»255-264. 
Mines  and  Minerals,  ^b»38. 
Mortgagee,   ^=»444-453. 
Negligence,  «=s>107-119. 
Quieting  Title,  ^=s>34,  35. 
Removal  of  Causes,  ^=»86-88. 
Sales,   «=s>353. 
Trover  and  Conversion,  ^=»32, 

^=>63.  Statutory  aotioms,  and  f ollowiiiK 
laiiBiiase  of  statute. 

See  39  Cent  Dig.  Plead.  §9  10,  133. 

A  reference  to  a  state  statute  in  petition 
in  action  which  can  legally  rest  only  on  Employ- 
er's Liability  Act  April  22,  1908,  superseding 
Btate  laws  on  the  subject,  will  not  invalidate 
the  pleading.--Mis8ouri,  K,  &  T.  Ry.  Co.  v. 
Wult;  33  S.  Ct.  135,  226  U.  S.  570,  57  L.  Ed. 
.355,  Ann.  Cas.  1914B,  134,  affirming  judgment 
192  F.  919, 113  C.  C.  A.  665. 

III«   PI<£A  OB  ANSWER,  OBOSS-OOM- 

PI.AINT,  AND  AFFIDAVIT 

OF  DEFENSE. 

In  equity,  see  Equity,  <g=5>156-191,  195-199. 
Pleading  estoppel,  see  Estoppel,  ^s>110. 
Pleadine  reH  indicata  as  defense,  see  Judgment, 
"    049. 


Pleading  statute  of  limitations  as  defense,  see 
Limitation  of  Actions,  ^=»181~183. 

Raising  issue  of  jurisdiction  dependent  on  citi- 
zenship, see  Courts,  ^=»324.  ^ 

Review  of  decisions,  see  Appeal  and  Error,  ^s» 
194. 

In  particular  actiont  or  proeeedingi. 
See- 
Bankruptcy,  ^=589. 
Collision,  ^s»llS. 
Contempt,    ^=:»58. 
Garnishment,  <e=»138-148. 
Habeas  Corpus,  ^=»73-79. 
Quieting  Title,  ^=>37. 
Vendor  and  Purchaser,  ^=»240. 

(A)  DEFENSES  IN  GENERAL. 

^=s>78.  Neoesslty  for  defense. 

See  89  Cent.  Dig.  Plead.  §9  168.  158. 

The  consent  of  defendant  to  the  appoint* 
ment  of  receivers,  without  setting  up  the  de- 
fense that  the  complainants  were  not  judgment 
creditors  who  had  issued  an  execution  which 
was  returned  unsatisfied,  in  whole  or  in  part, 
amounts  to  a  waiver  of  that  defense. — (1908) 
In  re  Reisenberj?,  28  S.  Ct.  219,  208  U.  S.  90, 
52  U  Ed.  403,  dismissing  petitions  (C.  C.  1907) 
Pennsylvania  Steel  Co.  v.  New  York  City  R. 
Co.,  157  F.  440. 

(B)  DILATORY  PLEAS  AND  MATTER  IN 

ABATEMENT. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  39  Cent.  Dig.  Plead.  8S  208-236.} 

I 

(O)   TRAVERSES  OR  DENIALS  AND 
ADMISSIONS. 


^=»116.  General    Issne    with    notioe    or 
leave  as  to  speeial  matter. 

See  89  Cent.  Dig.  Plead.  S9  241,  242. 

Upon  a  plea  of  nil  debet,  notice  of  special 
matter  to  be  given  in  evidence  which  can  o^ly 
be  sustained  by  evidence  that  would  be  equally 
admissible  under  the  plea  itself  is  properly 
stricken  out.— United  States  v.  Stone,  106  U. 
S.  525,  1  S.  Ct.  287,  27  L.  Ed.  163. 

^=»110.  Snffloieney     of     denials     under 
eodes  of  prooednre. 

See  39  Cent.  Dig.  Plead.  S8  244-254,  267,  258. 

^=:>120.  — -  Form  and  requisites  in  gen- 
eral. 

See  39  Cent  Dig.  Plead.  S8  244,  2S3.  264,  257,  258. 

Under  Code  Civ.  Proc.  N.  Y.  S  500,  provid- 
ing that  an  answer  must  contain  "(1)  a  general 
or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant  or 
of  any  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief;  (2)  a  statement  of  any 
new  matter  constituting  a  defense  or  counter- 
claim in  ordinary  and  concise  language,  without 
repetition,"— an  answer  which  makes  certain 
statements,  and  then  denies  every  allegation  of 
the  complaint,  "except  as  hereinbefore  stated  or 
admitted,"  amounts  to  a  sufficient  general  denial 
of  all  allegations  of  the  complaint  not  admitted 
to  authorize  evidence  to  be  given  to  show  any  of 
such  allegations  to  be  untrue.— Hurley  v.  Ger- 
man-American Bank,  111  U.  S.  216,  4  S.  Ct. 
341,  28  L.  Ed.  406. 

^=:»120.   Admissions  by  failure  to  trav- 
erse or  deny. 

See    39    Cent.    Dig.    Plead.    SS    270-275 ;     15    Cent. 
Dig.  Damag.  8  418 ;    17  Cent  Dig.  Eject.  99  201-203. 

An  allegation  in  the  complaint  in  an  ac- 
tion to  collect  a  delinquent  special  assessment, 
that  defendants'  property  was  contiguous  to  the 
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improvement,  must  be  taken  as  true,  where  not 
denied  by  the  answer.  Decree  (Ariz.  1907)  89 
P.  501,  affirmed.— English  v.  Territory  of  Ari- 
zona ex  rel.  Griffith,  29  S.  Ct  658»  214  U.  S. 
859,  53  L.  Ed.  1030. 

(D)  MATTER  IN  AVOIDANCE. 

^=9131.  Form  and  reqvlsltea  of  plea  in 
Senoral. 

See  89  Cent  Dig.  Plead.  89  277,  278. 

A  plea  clearly  indicating  the  substance  and 
scope  of  the  military  order  relied  upon  as  a  de- 
fense is  not  defective  because  it  omits  to  set  out 
the  order  in  term6.-^Mitchell  ▼.  Clark,  110  U.  S. 
633,  4  S.  Ct  170,  312,  28  L.  Ed.  279. 

(B)  SET-OFF,  COUNTERCLAIM,  AND 
CROSS-COMPLAINT. 

Cross-bill  in  equity,  see  Equity,  ^=»195-199. 

^=»144.  Matter  of  get-off  in  generaL 

See  89  Cent  Dig.  Plead.  9  298;    7  Cent  Dig.  Bllle 
A  N.  9  1539. 

Pleas  in  an  action  on  a  bond  given  to  se- 
cure sales  of  merchandise  on  credit,  which  set 
np  a  breach  by  the  obligees  of  a  parol  agree- 
ment respecting  prices,  are  insufficient  where 
there  is  nothing  in  tne  declaration  or  bond 
which  shows  the  existence  of  any  such  separate 
agreement,  or  that  an  alteration  in  the  prices 
could  or  would  have  any  effect  upon  the  liabili- 
ty of  the  sureties. — ^McGuire  v.  Gerstley,  27  S. 
Ct.  332,  204  U.  S.  489,  51  L.  Ed.  581,  affirming 
judgment  (1905)  26  App.  D.  C.  193;  Clark  v. 
Same,  27  S.  Ct.  337.  2(&  U.  S.  504,  51  L.  Ed. 
589,  affirming  judgment  (1905)  26  App.  D.  C. 
205. 

Facts  sufficient  to  constitute  a  valid  set- 
off, recoupment,  or  independent  cause  of  action 
are  not  set  np  by  a  plea  in  an  action  on  a  bond 
given  to  secure  sales  of  merchandise  on  credit, 
which  avers  that  the  obligees  induced  one  of  the 

grincipals  to  dissolve  the  partnership  existing 
etween  them,  and  to  enter  the  employment  of 
the  obligees  for  the  purpose  of  ruining  the  part- 
nership business,  but  contains  no  allegation  as 
to  how  long  the  partnership  was  to  continue. 
. — ^Id. 

The  particulars  of  the  alleged  resulting 
damages  from  the  breach  by  the  obligees  in  a 
bond  given  to  secure  sales  on  credit,  of  an  al- 
leged special  agreement  respecting  prices,  plead- 
ed as  an  offset  to  the  claim  on  such  bond,  snould 
be  80  far  set  forth  that  the  court  may  be  able 
to  see  therefrom  that  such  alleged  damages  are 
neither  obscure,  vague,  nor  shadowy,  but  might, 
and  probably  would  naturally  result  from  the 
act  complained  of. — Id. 

(F)  AFFIDAVIT  OF  DEFENSE  OR  OF 

MERITS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  89  Cent  Dig.  Plead.  S9  802-320.] 

IV.  REPUOATION    OB    BEFI.T    AND 
SUBSEQUENT  PLEADINOa 

In  equity,  see  Equity,  ^=s»209-212. 

^=s»176.  TraTeraes  or  denials. 

See  89  Cent  Dig.  Plead.  {8  348,  345-85S. 

An  unverified  denial  of  each  and  every  alle- 
gation in  a  counterclaim  which  sets  up  assign- 
ment of  a  promissory  note  for  a  valuable  con- 
sideration, the  fact  of  tlie  makcr^s  insolvency, 
of  which,  the  assignor  had  knowledge,  and  the 
nonpayment  of  the  note,  puts  the  allegations 
of  insolvency  and  nonpayment  in  issue.  Judg- 
ment 53  P.  201,  5  Ariz.  409,  affirmed.— Daggs  v. 
Phoenix  Nat  Bank,  20  S.  Ct.  732,  177  U.  S. 
549,  44  L.  Ed.  882. 


^=»180,  Departnre   from  deolaratiam   or 
complaint. 

See  39  Cent  Dig.  Plead.  S8  358-384;  7  Gent  Dig. 
Bills  &  N.  8  1672 ;  28  Cent  Dig.  In8urano^  H  Mk 
1627;    30  Cent  Dig.  Judgm.  8  1138. 

Plaintiff  declared  in  assumpsit  for  the  value 
of  a  quantity  of  wheat.  The  answer  set  up  a 
note,  and  chattel  mortgage  to  secure  the  same, 
and  alleged  that  the  wheat  was  delivered  and 
received  in  payment  for  such  note.  The  repli- 
cation stated  a  contract,  by  the  terms  of  which 
defendant  was  to  convey  certain  land  to  plain- 
tiff, who  was  to  pay  for  the  same  by  such  note ; 
that  the  wheat  had  been  delivered,  but  thait,  by 
reason  of  defendant's  inability  to  make  title  to 
the  land,  plaintiff  had  rescinded  the  contract. 
Beldf  that  plaintiff  might  recover  upon  the  com- 
plaint; the  new  matter  in  the  replication  not 
constituting  a  departure  from  the  cause  of  ac- 
tion set  forth  in  the  complaint,  within  the  pro- 
visions of  the  Code  of  Washington  Territory.— 
Ankeny  v.  Clark,  148  U.  S.  346,  13  S.  Ct.  617, 
37  L.  Ed.  475.  affirming  judgment  1  Wash.  St. 
549,  20  P.  583. 

V.  DEMUBBER  OB  EXOEPTIOH. 

Objection  to  jurisdiction  of  federal  court. 

Courts,  <S==>324. 
Raising  defense  of  statute  of  limitations. 

Limitation  of  Actions,  ^=s>180. 
Review  of  decisions,  see  Appeal  and  Error. 

84,  194,  1040. 

In  particular  adions  or  praoeedrngtm 
See— 
Assumpsit,  Action  of,  ^=»21« 
Equity,  «8=»214-247,  277. 
Mandamus,  ^=^165. 

€^214.  Admissfona  by  domvrrev* 

See  39  Cent  Dig.  Plead.  {{  525-584 ;  12  Cent  Dig. 
Corp.  S  2044. 

A  demurrer  admits  the  truth  of  all  facts 
well  pleaded.— Sullivan  v.  Iron  Silver  Min.  Co.. 
109  U.  S.  550,  3  S.  Ct.  339,  27  U  Ed.  1028. 

If  a  pleading  misstates  the  effect  and  por- 
pose  of  the  statute  upon  which  the  party  relies, 
a  demurrer  to  the  pleading  does  not  admit  the 
correctness  of  the  construction,  or  that  the  stat- 
ute imposes  the  alleged  obligations  or  confers 
the  alleged  rights.— Pennie  v.  Reis,  132  U.  S. 
464,  10  S.  Ct  149,  33  L.  Ed.  426. 

Mere  epithets  charging  fraud  are  not  admit- 
ted by  demurrer.— Kent  v.  Lake  Superior  Ship 
Canal,  Ry.  &  Iron  Co.,  144  U.  S.  75^  12  S.  Ct. 
650,  36  U  Ed.  352. 

A  demurrer  does  not  admit  conclusions  of 
law.— Id. 

The  general  rule  that  the  truth  of  material 
and  relevant  matters  set  forth  with  requisite 
precision  is  admitted  by  demurrer  will  not  be 
applied  in  a  c(mtroversy  between  states,  which 
involves  the  question  whether  one  state  may 
wholly  deprive  the  other  state  and  its  inhabi- 
tants of  all  the  water  of  a  river  accustomed  to 
flow  through  that  state,  whereby  injury  is  in- 
flicted on  such  state  as  an  individual  owner» 
and  on  all  the  inhabitants  of  that  state,  and  es- 
pecially on  the  inhabitants  of  that  part  of  the 
state  lying  in  the  river  valley.— State  of  Kan- 
sas V.  State  of  Colorado,  22  S.  Ct  552,  185  U. 
S.  125,  46  L.  Ed.  838. 

A  state  court  is  not  concluded  as  to  the 
proper  construction  of  the  statutes  of  another 
state  and  the  decision  of  its  courts  construing 
them,  on  the  theory  that  defendant,  by  demurr 
ring  to  the  complamt,  which  contained  an  alle- 
gation in  the  form  of  an  averment  of  fact  as  to 
the  meaning  of  such  laws  and  decisions  set  forth 
therein,  admitted  that  such  was  the  correct  con- 
clusion to  be  drawn  from  them.  Judgment 
(1901)  87  N.  W.  255,  111  Wis.  290,  affirmed.— 
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Finney  v.  Guy,  23  S.  Ct.  558,  180  U.  S.  335. 
47  L.  Ed.  839. 

A  demurrer  to  a  pleading  admits  facts  well 
pleaded,  but  not  conclusions  of  law.  nor  con- 
dusions  of  the  pleader  on  the  facts  oi  the  cause 
of  action,  nor  the  correctness  of  averments  as 
to  the  meaning  of  an  instniment  pleaded. — 
Equitable  Life  Assur.  Society  of  United  States 

V.  Brown,  29  S.  Ct.  404,  213  U.  S.  25,  53  L. 
Ed.  682.  reversing  decree  (1907)  Brown  v.  Equi- 
table Life  Assur.  Society  of  United  States,  l51 
P.  1,  81  C.  C.  A.  1,  10  Ann.  Cas.  402;  (C.  0. 
190$  Continental  Securities  Co.  v.  Interborough 
Rapid  Transit  Co.,  165  F.  945. 

An  allegiLtion  in  a  complaint  attacking  the 
validity  of  tax  deeds,  that  the  sales  were  "not 
sufficiently  advertised,"  being  a  conclusion  of 
law  was  not 'admitted  by  demurrer. — Straus  v. 
Foxworth,  34  S.  Ct.  42,  231  U.  S.  162»  58  L. 
Ed.  168. 

VI.  AMENDED   AND   SUPPLEBIENTAL 
PLEADINGS   AND   REPLEADEIL 

Allegations  of  citizenship  affecting  jurisdiction 

of  federal  court,  see  Courts,  $=»3^. 
Amendment  of  indictment  or  information,  see 

Indictment  and  Information,  ^==>157. 
Amendment  of  pleading  as  denial  of  due  process 

of  law,  see  Constitutional  Law,  ^==>310. 
Effect  of  amendment  on  limitation  of  actions, 

see  Limitation  of  Actions,  ^s»127. 
In  bankruptcy,  see  Bankruptcy,  ^=:>84. 
In  lower  court  after  remand  by  appellate  court, 

see  Appeal  and  Error,  ^=5>1201. 
In   restraining  enforcement   of  railroad  rates, 

see  Carriers,  Cs»18. 
Review  of  decisions,  see  Appeal  and  Error,  ^=» 

959. 

^=»233.   Ifeave  of  oonrt  to  amend. 

See  39   Cent.  Dig.   Plead.   98  594,  696,  699-686;    U 
Cent  Dig.  Contracts,  i  1752. 


— -  DisoretioiL  of  eourt. 

See  89  Cent.  Dif^.  Plead.  SS  001,  906. 

The  permitting  or  refusing  amendments  to 
pleadings  is  a  matter  within  the  sound  judicial 
discretion  of  the  trial  court.— Gormley  v.  Bun- 
yan.  138  U.  S.  623,  11  S.  Ct  453,  34  L.  Ed. 
1086. 

« 

^=:»237.  -F—  AmendmeiLt  to  oonform  to 
proofs. 

See  39  Cent.  Dig.  Plead.  H  608-ei9 ;   11  Cent  Dig. 
GontractB,  I  1752. 

Where  an  action  is  brought  in  a  state  court 
which  might  have  been  removed  to  the  circuit 
court  of  the  United  States  had  the  amount  of 
damaces  claimed  been  sufficient  the  allowance 
of  an  amendment  to  make  the  complaint  cor- 
respond with  the  evidence,  which  brings  the 
damages  claimed  within'  the  jurisdictional 
amount,  cannot  be  objected  to  on  proceedings  in 
error,  on  the  ground  that  it  forced  defendant  to 
submit  to  a  trial  in  the  state  court  when  he  was 
entitled  to  a  removal,  where  no  application  for 
removal  was  made  when  the  amendment  was  al- 
lowed.— Northern  Pac.  R.  Co.  v.  Austin,  135  U. 
S.  315.  10  S.  Ct  758.  34  L.  Ed.  218. 

^=^238.  —  Application  for  leavoy  and 
determination  tliereon  in  sen- 
eraL 

See  99  Cent  Dig.  Plead.  H  602,  620-826. 

Where  the  court  allows  an  amendment  to  a 
petition  altering  the  su stance  of  the  demand, 
It  can  afterwards  modify  its  order  allowing  the 
amendment  so  as  to  treat  it  as  a  mere  addi- 
tion to  the  original  petition.— Henderson  v. 
Louisville,  &  N.  R.  Co.,  123  U.  S.  61,  8  S.  Ct. 
00,  31  L.  Ed.  92,  affirming  judgment  (C.  O.)  20 
F.  430. 


^:»240.  Mode  of  «*^^<*>g  amendment. 

Bee  89  Cent.  Dig.  Plead.  89  636-641. 

Where  leaye  is  granted  to  amend  the  dec- 
laration, the  defendant  to  file  an  answer  to  the 
amended  pleading  within  a  certain  time  after 
a  service  upon  him  of  a  copy  thereof,  it  is  er- 
ror to  proceed  to  trial,  and  enter  judgment  for 
plaintiff,  no  notice  having  been  given  to  the  de- 
fendant of  the  'amendment — Chapman  v.  Bar- 
ney, 129  U.  S.  677,  9  S.  Ct  426,  32  L.  Ed. 


8o5! 


^=»242.  Aniendment  of  deolaration,  com- 
plaintv  petition,  or  statement. 

Bee  89  Cent  Dig.  Plead.  98  608,  643-760,  820-822 ;    29* 
Cent.  Dig.  Interest  8  163;   86  Cent  Dig.  Mun.  Corp. 
S  1719. 

^=»243.  —  Defeeta  amendable  in  sen- 
oral. 

See  39    Cent   Dig.   Plead.    99  648-661,   820-822;     36 
Cent.  Dig.    Mun.  Corp.  {  1719. 

The  court  may  permit  a  defective  state- 
ment in  a  complaint  by  a  subcontractor  under - 
Act  Aug.  13,  1894,  as  amended  by  Act  Feb. 
24,  1905,  upon  a  public  contractor's  bond,  to  be 
corrected  so  as  to  show  that  the  action  was  not 
prematurely  brought.— Illinois  Surety  Co.  v. 
United  States  to  Use  of  Peeler,  36  S.  Ct  321, 
240  U.  S.  214,  60  L.  Ed.  609,  modifying  judg- 
ment 215  F.  334,  131  C.  C.  A.  476.  / 


— -  Condition  of 
for  amendment. 


oanse  and  time^ 


See  39  Cent  Dig.  Plead.  8S  635,  663-676;    4  Cent. 
Dig.  Aeeault,  9  31. 

An  amendment  of  plaintiff's  petition,  after 
verdict  and  judgment  thereon,  with  no  further 
proceedings  taken,  by  inserting  the  words  "and 
is  a  citizen  of  said  state  and  of  the  United 
States  of  America,"  after  the  aUegation  there- 
in that  "plaintiff  resides  in  El  Paso,^  in  El  Paso 
county,  state  of  Texas,"  may  be  allowed  by  a 
circuit  court  of  the  United  States,  under  Rev. 
St.  U.  S.  S  954  [U.  S.  Comp.  St.  1901.  p.  697], 
giving  the  trial  court  the  right  at  any  time 
to  permit  either  of  the  parties  to  amend  any 
defect  in  process  or  pleadings,  upon  such  con- 
ditions as  It  shaU  prescribe. — Mexican  Cent.  Ry. 
Co.  V.  Duthie,  23  S.  Ct.  610,  189  U.  S.  76,  47 
L.  Ed.  715. 

Allowing  amendment  after  full  trial  of  a 
declaration  seeking  recovery  of  the  entire- 
amount  due  on  a  contract  for  purchase  of  cattle- 
and  feed,  so  as  to  claim  recovery  for  the  portion 
shown  to  have  been  delivered,  should  not  be  de- 
nied on  the  ground  of  surprise.  Judgment, 
Snyder  v.  Stribling  (1907)  89  P.  222,  18  Okl. 
168,  affirmed.— Snyder  v.  Rosenbaum,  30  S.  Ct. 
73,  215  U.  S.  261,  54  L.  Ed.  186. 


— -  Neir   or   different 
action. 


eanse   of* 


See  39  Cent.  Dig.  Plead.  98  686,  687,  689-706,  706H. 
709;    4  Cent  Dig.  Assault,  8  31. 

In  an  action  against  a  carrier  for  the  loss 
of  a  hand  bag,  dropped  out  of  a  car  window, 
the  circuit  court,  sitting  in  Louisiana,  sustain- 
ed an  exception  to  the  petition,  on  the  ground 
that  it  set  forth  no  cause  of  action,  and  ordered 
it  dismissed,  unless  the  plaintiff  should  amend, 
so  as  to  state  a  cause  of  action,  within  five 
days.  The  original  petition  alleged  that  the 
hand  bag  and  contents,  for  the  loss  of  which  the 
defendant  railroad  was  sued,  were  held  and 
kept  by  the  plaintiff  in  his  immediate  posses- 
sion, and  the  amended  petition,  when  duly  tiled, 
alleged  that  the  defendant  received  them  as  his 
luggage.  Held,  that  the  amendment  "altered 
the  substance  of  the  demand,''  Witbin  the  pro- 
hibition of  Code  Prac.  La.  art.  419.— Hender- 
son V.  Louisville  &  N.  R.  CJo.,  123  U.  S.  61,  8- 
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S.  Ct.  00,  31  L.  Ed.  92,  affirmin^r  judgment  (C. 
C.)  20  F,  430. 

An  amendment  to  a  pleading  which  changes 
the  ground  of  an  action  for  a  personal  injury 
from  the  general  law  to  a  special  statute  con- 
stitutes a  departure,  and  sets  up  a  new  and 
dififerent  cause  of  action. — Union  Pac.  Ry.  Co. 
V.  Wyler,  158  U.  S.  285,  15  S.  Ct.  877,  39  L. 
Ed.  983. 

An  amendment  stating  that  plaintiff,  at 
the  time  of  the  injury,  was  traveling  on  defend- 
ant's road  on  a  second-class  ticket,  instead  of 
first-class,  as  stated  in  the  original  complaint, 
does  not  change  the  cause  of  action. — ^Atlantic 
&  P.  Ry.  Co.  V.  Laird.  17  S.  Ct.  120,  164  U. 
S.  393,  41  L.  Ed.  485.  affirming  judgment  58 
F.  760,  7  C.  C.  A.  489. 

Where  the  original  complaint  in  an  action 
against  a  railroad  company  for  injuries  alleges 
that  defendant  was  incorporated  under  the  laws 
of  a  certain  state,  an  amendment  stating  that 
it  was  incorporated  under  act  of  congress  does 
not  change  the  cause  of  action. — Id. 

An  amendment  of  the  com];)laint  against 
two  railroad  companies  for  injuries  alleged  to 
have  been  caused  by  their  joint  negligence,  by 
merely  striking  out  one  of  the  defendants,  and 
alleging  that  the  inpur>'  was  caused  by  the  neg- 
ligence of  the  remaining  defendant,  does  not  in- 
troduce a  new  cause  of  action. — Id. 

A  proposed  amendment  to  the  bill  in  a  suit 
by  the  federal  government  to  enjoin  railway 
carriers  from  interstate  transportation  of  com* 
modities  with  which  they  are  associated,  or  in 
which  they  are  interested  is  germane  to  the 
original  cause  of  action,  where  its  allegations 
tend  to  show  such  an  exercise  by  the  carrier 
of  its  power  as  a  stockholder  in  the  corpora- 
tion manufacturing,  mining,  producing,  or  own- 
ing the  commodity  carried^  as  to  deprive  the 
latter  of  all  independent  existence,  ana  to  make 
it  virtually  but  an  agency,  or  dependency,  or 
department  of  the  earner.— United  States  v.  Le- 
high VaUey  R.  Co.,  31  S.  Ct.  387,  220  U.  S. 
257,  55  L.  Ed.  458w 


— ^  Flea  or  ansirer  to  amended 
pleading. 

See  3»  Cent.   Dig.  Plead.  9S  744-7a. 

Where  no  plea  is  filed  to  an  amended  dec- 
laration, and  no  motion  is  made  for  a  judg- 
ment for  the  want  of  a  plea,  a  trial  by  jury  as 
upon  issue  joined,  and  verdict  and  judgment 
for  plaintiff,  are  unauthorized.— Chapman  y. 
Barney.  129  U.  S.  677,  9  S.  Ct.  426,  32  L.  Ed. 
800. 

The  plea  of  the  general  issue  filed  to  a 
declaration  before  the  allowance  of  an  amend- 
ment joining  as  party  plaintiff  in  a  suit  for  in- 
surance the  person  to  whom  a  transfer  of  the 
policy  is  alleged,  will  not  be  regarded  as  travers- 
ing the  amended  declaration,  where  the  record 
shows  that  the  case  was  tried  on  the  theory 
that  the  transfer  was  not  disputed,  but  was 
an  established  fact.— Royal  Ins.  Co.  v.  ^Hller, 
26  S.  Ct.  46,  199  U.  S.  353,  50  L.  Ed.  226. 

^=»2S5.  Fnrtliery   additional,    or   rabsti- 
tnted  pleading. 

An  amended  petition,  based  upon  a  certain 
contract  and  its  extensions,  may  be  filed,  instead 
of  attempting  to  file  a  substitute  for  the  orig- 
inal petition,  where  the  original,  which,  with 
all  the  records  in  the  case,  has  been  lost,  was 
based  on  that  contract  and  its  extensions,  with 
others  in  addition. — District  of  Columbia  v. 
Talty,  21  S.  Ct.  896,  182  U.  S.  510,  45  L.  Ed. 
1207. 

Vn.  SIGNATURE  AND  VERIFICATION. 

Amendment    of   defective    verified    petition    in 

bankruptcy,  see  Bankruptcy,  ^=»^. 
In  equity,  see  Equity,  ^=:>3^. 
On  appeal,  sec  Appeal  and  Error,  ^=s»888* 


^=»287.   Sisnainre  of  party. 

See  89  Cent.  Dig.  Plead.  89  85S,  866 ;  33  Cent  Dis. 
Partit  8  174 ;    38  Cent  Dig.  Partners.  8  415. 

The  fact  that  a  petition  for  partition  of 
the  estate  of  a  decedent  is  signed  by  the  wid- 
ow "as  administratrix,"  the  petition  embracing 
her  claim  as  widow  and  heir  to  a  share  in  the 
estate,  and  containing  a  distinct  prayer  that 
partition  be  had  between  herself  and  the  chil- 
dren, does  not  invcdidate  the  proceedings,  as 
being  instituted  by  a  person  having  no  interest 
in  the  partition.— Robinson  v.  Fair,  128  U.  S. 
53,  9  ST  Ct  30,  32  L.  Ed.  415. 

^»280.  Neeeaeity  for  Terifloation  and  ef- 
fect of  omiesion. 

See  89  Cent.  Dig.  Plead.  {{  859,  866,  866%-880,  882- 
886H ;  88  Cent  Dig.  ParUt.  8  174 ;  49  Cent  Dig. 
Wills,  8  646. 

€^291.  — ^  Actions  or  pleadinfca  based 
on  written  inatrnmenta. 

See  89  Cent  Dig.  Plead.  88  864,  866,  866H-879. 

In  an  action  on  a  bill  of  lading  calling  for 
cotton  of  a  higher  grade  than  that  actually 
shipped,  under  the  plea  of  non  assumpsit,  not 
verified,  as  required  by  Hurd's  Rev.  St.  lU. 
(Prac.  Act)  {  34,  defendant  cannot  deny  the 
execution  of  the  bills  of  lading  sued  on;  but 
evidence  is  admissible  tending  to  show  that  the 
marks  on  the  cotton,  when  received  by  defendant 
for  shipment,  answered  the  marks  described  in 
the  bills  of  lading,  and  that  the  contract  con- 
tained in  them  has  been  fully  performed  by  de- 
fendant.--St.  Louis,  I.  M.  &  S.  R.  Ck).  v. 
Knight,  122  U.  S.  79,  7  S.  Ct  1132,  30  L. 
Ed.  1077. 

Code  Civ.  Proc.  Kan.  |  108,  provides  that 
"in  all  actions  allegations  of  the  execution  of 
written  instruments,  and  of  the  indorsements 
thereon  of  the  existence  of  a  corporation  and 
partnership,  ♦  ♦  •  duly  verified  by  the  af- 
fidavit of  the  party,  his  agent  or  attorney,  shall 
be  taken  as  true,"  unless  the  denial  of  the  same 
be  verified.  Held,  that  the  statute  did  not  ap- 
ply to  an  action  on  county  bonds,  where  the 
answer  was  a  general  denial  of  the  validity 
of  the  bonds  and  the  organization  of  the  coun- 
ty; and  the  reply  need  not  be  verified,  it  not 
being  incumbent  on  plaintiff  in  such  case  to  file 
any  reply  at  all.— Harper  County  Com'rs  v. 
Rose,  140  U.  S.  71.  11  S.  Ct  710,  35  L.  Ed. 
344. 

^=9300.  SnAeieney  of  Teriileation. 

See  89  Cent.  Dig.  Plead.  88  314,  318.  892-906;  88 
Cent  Dig.  Partners.  8  416;  41  Cent  Dig.  Quo  W. 
8  69. 


— ^  In  seneraL 

See  39  Cent  Dig.  Plead.  88  314,  318,  892-897,  90<-906 : 
38  Gent  Dig.  Partners.  8  416;  41  Cent  Dig.  Quo  W. 
8   69. 

An  affidavit  of  verification  in  an  action  on 
county  warrants,  that  the  facts  stated  in  the 
answer  as  defenses  to  the  various  causes  of 
action  declared  on  are  true,  and  that  the  war- 
rants sue!  on  are  not  genuine,  is  a  sufficient 
compliance  with  a  statute  requiring  the  verifica- 
tion of  any  answer  containing  a  denial  of  the 
execution  of  an  instrument  on  which  suit  is 
brought.  Judgment  53  P.  187,  6  Aria.  13,  re- 
versed.—Apache  County  v.  Barth,  20  S.  Ct 
718,  177  U.  S.  538,  44  L.  Ed.  87a 

^s»304.  Operation  and  effeot  of  Torlfloa- 
tion* 

See  39  Cent.  Dig.  Plead.  88  908.  909. 

The  verification  of  an  answer  containing  a 
denial  of  the  execution  of  county  warrants 
sued  on,  in  compliance  with  Rev,  St.  Ariz. 
1887,  I  735,  which  requires  the  verification  of 
any  answer  containing  a  denial  of  the  execu- 
tion of  an  instrument  on  which  suit  is  brought, 
renders  the  warrants  inadmissible  in  evidence 
until  their  execution  is  proved.  Judgment  5^1 
P.  187,  6  Ariz.  13,  reversed.— Apache  County 
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V.  Barth,  20  S.  Ct,  718.  177  U.  S.  538.  44  li. 
Ed.  878. 

Vin.  PBOFERT,  OYER,  AND  EXHIB- 
ITS. 

[No  i»&ragraphB  or  references  in  this  Digest.    BaC 
see  89  Cent.  Dig.  Plead.  IS  910-948.] 

IX.  BUX  OF  PARTICULABS  AND 

COPT  OF  ACCOUNT. 

^=»324.  Form  and  reqnliltei  of  bill. 

See  39  Cent.  Dig.  Plead.  U  980-988,  966;  7  Cent 
Dig.  Bills  A  N.  S  1459. 

In  an  action  for  goods  sold  and  delivered 
it  was  not  error  to  charge  that,  while  the  plain- 
tiff could  not  recover  for  any  more  goods  than 
his  bill  of  particulars  set  forth,  he  was  not 
bound  by  a  mistake  in  carrying  out  the  rate 
or  price,  but  could  show  what  the  item  should 
be.— Ames  v.  Quimby,  106  U.  S.  342,  1  S.  Ct 
116.  27  L.  Ed.  100. 

X.  FUJNO.  8EBVICE,  AND  WITH- 

DBAWAI.. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  89  Cent.  Dig.  Plead.  9§  1003-1046.] 

XI.  MOTIONS. 

Decisions   reviewable,  see   Appeal   and    Error. 

^=9 103. 
Id  equity,  see  Equity,  ^=s>261-264. 
Judgment  on  pleading  in   action  for  collision, 

see  Collision,  ^=s>117. 
Review   of  decisions,    see   Appeal   and    Error, 

($=>960,  1042. 

^=^342.   JttdcnioiLt  on  ploadlnsa. 

See  39  Cent.  Dig.  Plead.  K  1048-1077 ;  27  Cent  Dig. 
TnJ.  §  430;  28  Cent  Dig.  Insurance.  8  1631;  32 
Cent  Dig.  Land.  A  Ten.  9  1242;  39  Cent.  Dig. 
Paymt  |  252;    41  Cent  Dig.  Quiet  T.  9  88. 


—  Applloatioii     and    proceed- 
inss  ti&eroon. 

See  89  Cent  Dig.  Plead.  99  1068,  1064,  1070-1077. 

Facts  alleged  to  be  established  by  the  tes- 
timony cannot  be  considered  in  passing^  upon 
a  motion  for  judgment  based  on  confession  of 
the  allegations  ot  a  counterclaim.  Judgment 
53  P.  201,  5  Ariz.  409,  affirmed.— Daggs  v. 
Phoenix  Nat  Bank,  20  S.  Ct  732,  177  U.  S. 
549,  44  L.  Ed.  882. 

^=»367.   Malting  more  definite  and  eer- 


Bee  89  Cent  Dig.  Plead.  99  64,  1173-1198;  4  Cent 
Dig.  Assault.  9  33;  28  Cent  Dig.  Insurance,  9  1631; 
15  Cent  Dig.  Mon.  Reed.  9  68. 

An  objection  that  the  denial  contained  in 
an  answer  is  indefinite  or  uncertain  must  be 
taken  by  a  motion,  made  before  trial,  to  make 
the  answer  definite  and  certain  by  amendment, 
and  cannot  be  availed  of  by  excluding  evidence 
at  the  trial. — Burley  v.  German-American  Bank, 
111  U.  S.  216,  4  S.  Ct.  341,  28  L.  Ed.  406. 

Xa.  ISSUBS,  FBOOF.  AND  VABIANCE. 

Applicability  of  instructions  to  issues,  see  Trial, 

«=>251. 
Conformity  of  findings  by  court  to  issues  and 

proofs,  see  Trial,  $=:»396. 
Conformity    of  judgment    to    issues    raised   by 

pleading,  see  Judgment,  $=»251. 
In  equity,  see  Equity,  ^s»324-n327. 
In   pleading   damages,   see   Damages.   ^=»156- 

159. 
Review  of  decisions,  see  Appeal  and  Error, 

197. 


In  particular  €^ciion9  or  prooeeding9» 
See— 
Assumpsit,  Action  of,  $=>23* 
Bills  and  Notes,  «s>489. 
Bonds,  «=s»128. 
Carriers,  ^=»315. 
Collision,    ^=:»121. 
Contracts,  ^=>346. 
Fraud,  ^s»49. 

Indictment    and    Information,    ^=9165-180. 
Limitation  of  Actions,  ^=»193. 
Mandamus,  ^=>167. 
Master  and  Servant,  ^=^264. 
Negligence,  ^=:»119. 
Railroads,  ^=^345. 
Specific  Performance,  ^=s»117. 
Street  Railroads,  $==>111. 
Trespass  to  Try  Title,  <8=»35. 
Trover  and  Conversion,  ^=>34. 

^=s»372.  Scope  of  iasnes  of  fact. 

See  39  Cent  Dig.  Plead.  99  1212-1216. 

The  question  of  the  forfeiture,  of  a  railroad 
grant  for  noncompletion  within  the  time  lim- 
ited by  the  grant  is  not  put  in  issue  in  a  suit 
to  annul  a  patent  on  the  sole  ground  that  it 
was  issued  under  a  mistaken  belief  as  to  the 
location  of  a  terminus,  by  an  allegation  in  the 
answer  that  it  was  "duly"  and  **in  all  re- 
spects" constructed  in  accordance  with  the  law. 
Decree  95  F.  864,  37  C.  C.  A.  290,  affirmed.— 
United  States  v.  Northern  Pac.  R.  Co.,  20  S. 
Ct.  706,  177  U.  S.  435,  44  L.  Ed.  836. 

^s>373.  Matters  to  be  proved. 

See  39   Cent   Dig.   Plead.   99   1217-1236;    17  Cent 
Dig.   Eject  99  2G1-203. 

^=:>a77.  —  Admlaslona    by    fallnre    to 

deny. 

See  89  Cent   Dig.   Plead.   (9  1228-1231;    17  Cent 
Dig.  Eject   99  201-203. 

Proof  in  support  of  an  averment  that  the 
requisite  jurisdictional  amount  is  involved  need 
not  be  offered  where  the  defendant  does  not 
formally  plead  to  the  jurisdiction.  Decree. 
Louisville  &  N.  R.  Co.  v.  Bitterman  (1906)  144 
•  F.  34,  75  C.  C.  A.  192,  affirmed.— Bitterman  v. 
Louisville  &  N.  R.  Co.,  28  S.  Ct  91,  207  U.  S. 
205,  52  L.  Ed.  171,  12  Ann.  Cas.  693. 

^=»370.  ETldenoe        admissible       nnder 
pleadings. 

See  89  Cent  Dig.  Plead.  99  1287-1299. 

^=9380.  —  Conformity  to  pleadings  in 
general. 
See  89  Cent  Dig.  Plead.  99  1287.  1239-12S8. 

Where  the  complaint  alleged  a  contract  tor 
delivery  of  iron  at  one  place,  and  the  answer 
at  a  different  place,  evidence  offered  by  plaintiff, 
supporting  the  answer,  was  properly  admitted 
under  Rev.  St  Wis.  8  2669,  providing  that  a 
variance  between  the  pleading  and  proof  shall 
not  be  material  unless  it  actually  mislead  the 
adverse  party  to  his  prejudice. — ^Pope  v.  AUis, 
115  U.  S.  363,  6  S.  Ct  69,  29  L.  Ed.  393. 

A  plaintiff,  in  his  complaint,  must  state 
the  facts  constituting  his  cause  of  action,  and 
is  not  at  liberty  to  make  out  his  case  by  giving 
in  evidence  facts  which  he  has  not  stated  in 
his  complaint.— Mexia  v.  Oliver,  148  U.  S.  664, 
13  S.  Ct  754,  37  L.  Ed.  602. 

^s»386.  Variance     between     allegations 
and  proof. 

See  89  Cent  Dig.  Plead.  99  1800-1842. 


— -   Nature   and  effect  in  gen- 
eral. 

See  39  Cent.  Dig.  Plead.  99  1300-1304. 

In  an  action  to  foreclose  a  statutory  lien 
for  construction  of  a  ditch,  of  dimensions  speci- 
fied in  a  contract  which  is  made  a  part  of  the 
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complaint,  proof  of  tlie  construction  of  a  ditch' 
of  different  dimensions  does  not  constitute  a 
variance,  wliere  there  is  an  allegation  that  the 
ditch  constructed  was  accepted  and  used  by  de- 
fendant, and  that  there  was  thereafter  a  set- 
tlement between  the  parties. — ^Idaho  &  Oregon 
Land  Imp.  Co.  v.  Bradbury,  132  U.  S.  509,  10 
S.  Ct.  177,  33  L.  Ed.  433,  affirming  Bradbury 
v.  Idaho  &  Oregon  Land  Imp.  Co.,  2  Idaho 
(Hash.)   239,   10  P.   620. 


—  Flaoe. 

See  89  Cent  Dig.  Plead.  {  1810. 

In  an  action  for  the  communication  of 
Texas  fever  from  defendants'  cattle  to  plain- 
tiff's, the  fact  that  the  declaration  alleged  that 
defendants  drove  their  cattle  on  plaintiff's 
lands,  and  '*there"  communicated  the  disease, 
while  the  court  found  that  it  could  not  be  de- 
termined whether  the  communication  of  dis- 
ease was  on  the  road,  on  plaintifTs  range,  or 
on  defendants'  range,  was  immaterial.— Gray- 
son V.  Lynch,  163  U.  S.  468,  16  S.  Ct.  1064,  41 
L.  Ed.  230. 


—  Written  inatnimeiits* 

See  39  Cent  Dig.  Plead.  U  1325-1332. 

The  statement,  in  a  declaration  on  an  in- 
surance policy,  of  the  premiums,  paid  and  pay- 
able, as  the  consideration  of  the  contract,  does 
not  create  a  variance,  although  the  policy  con- 
tains the  expression  that  it  is  made  "in  con- 
sideration of  the  representations  made  in  the 
application,"  and  of  the'  payment  of  premiums. 
—Phoenix  Mut  life  Ins.  Co.  v.  Raddin,  120  U. 
S.  183,  7  S.  Ct  600,  30  L.  Ed.  644. 

Where  the  true  and  real  consideration  of  a 
contract  of  sale  of  stocks  is  $50  a  share,  and 
it  is  so  declared  on  the  contract  is  not  in- 
admissible in  evidence  on  the  ground  of  vari- 
ance because  it  recites  a  nominal  and  imma- 
terial consideration  of  one  dollar.— Struthers  v. 
Drexel,  122  U.  S.  487,  7  S.  Ct  1293.  30  L- 
Ed.  1216. 

■ 

Xm.  DEFECTS    AND    OBJECTIONS, 

WAIVEB,  AND  AIDEB  BT  VEB- 

DICT  OB  JUDGMENT. 

Defects  in  indictment  and  information,  see  In- 
dictment and  Information,  ^s»193-208. 

Grounds  for  arrest  of  Judgment,  see  Judgment, 
^3^263. 

Grounds  for  dismissal  of  action  or  nonsuit,  see 
Dismissal  and  Nonsuit,  ^='58. 

In  equity,  see  Equity,  ^=^330. 

Review  of  decisions,  see  Appeal  and  Error.  ^s» 
191-167,  252-254. 

^=»4i04.  WaiTcr  of  objeotloiui  to  plaad- 

InC*  in  soneraL 

See  39  Cent  Dig.  Plead.  19  1348-1354;  17  Cent 
Dig.  Divorce,  S  853. 

When  a  case  is  submitted  to  the  court  on 
an  agreed  statement  of  facts,  for  such  a  judg- 
ment as  the  law  requires,  all  questions  of  the 
sufficient  of  the  pleadings  are  waived. — Salton- 
stall  V.  Russell,  152  U.  S.  628,  14  S.  Ct.  733, 
38  lii  Ed.  576. 

^=»405.  Waiver  of  obJoctioiis  to  deolaraM 
tioa,  oomplaint,  petition,  ot 
statement,  or  want  thereof. 

See  39  Cent.  Dig.  Plend.  {{  1365-1374.  1386 ;  1  Gent 
Dig.  Action,  §  664 ;  8  Cent  Dig.  Can.  of  Inst  8  81 ; 
17  Cent  Dig.  Divorce,  {  363;  22  Cent  Dig.  Ex.  A 
Ad.  §  1855;  23  Cent  Dig.  Ford.  B.  &  D.  fi  132;  2i 
Cent  Dig.  Fraud.  Conv.  {762;  27  Cent  Dig.  InJ. 
8  271;  &  Cent  Dig.  Insurance.  8  1581;  32  Cent 
Dig.  Libel,  8  242;  33  Cent  Dig.  Mai.  Pros.  8  Ul; 
8G  Cent  Dig.  Htg.  8  1318 ;  36  Cent  Dig.  Mun.  Corp. 
8  1724;  88  Cent  Dig.  Partlt  8  182;  41  Cent  Dig. 
Quiet.  T.  8  77:  42  Cent.  Dig.  Replev.  |  208;  60 
Cent  Dig.  Work  A  Lab.  |  40.  - 


— *  In  ceneraL 

See  39  Cent  Dig.  Plead.  88  1355-1359.  1361-186S,  1387- 
1374,  1386 ;  1  Cent  Dig.  Action.  8  564 ;  8  Cent  Die. 
Can.  of  Inst  8  81;  17  Cent.  Dig.  Divorce.  8  358 ;  tt 
Cent  Dig.  Bx.  &  Ad.  8  1856;  23  Cent  Dig.  ForcL 
B.  &  D.  8  132;  24  Cent  Dig.  Fraud.  Conv.  8  768; 
27  Cent  Dig.  In].  8  271;  28  Cent  Dig.  Insurance,  t 
1591;  82  Cent  Dig.  Libel.  8  242;  33  Cent  Dig.  MaL 
Pros.  8  111;  36  Cent  Dig.  Mtg.  8  1318;  36  Gent. 
Dig.  Mun.  Corp.  8  1724;  38  Cent.  Dig.  ParUt  8  132; 
41  Cent  Dig.  Quiet  T.  8  77;  42  Cent  Dig.  Repler. 
8  208. 


Where  defendant^  in  an  action  for  real 
tate,  goes  to  trial,  without  objection,  on  a  peti- 
tion which  omits  to  set  forth  the  deed  through, 
which  plaintiff  deraigns  title,  as  required  by 
Code  Prac.  La.  §  174,  he  will  be  taken  to  have 
waived  the  objection. — ^Waples  ▼.  Hays,  108  U. 
S.  6,  1  S.  Ct.  80,  27  L.  Ed.  632. 

Though  plaintiff  could  have  been  required, 
to  separately  state  his  two  causes  of  action, 
where  no  motion  to  that  end  was  made,  the 
objection  is  waived.— Shepherd  v.  Baltimore  Sb 
O.  R.  Co.,  130  U.  S.  426,  9  S.  Ct  698,  32 
L.  Ed.  970. 

The  question  whether  the  election  by  « 
trustee  in  bankruptcy  to  avoid  a  preference 
should  be  exercised  by  a  demand  l>efore  suit, 
or  can  be  exercised  by  the  suit  itself,  is  not 
open  to  the  defendant,  although  it  demurred  te 
the  complaint,  and  urged,  as  a  ground  of  de* 
murrer,  the  absence  of  an  allegation  of  a  de- 
mand, where  it  did  not  stand  on  the  demurrer, 
but  answered,  and  not  only  traversed  the  allega* 
tions  of  the  complaint,  but  set  up  an  independ- 
ent defense,  and  showed  that  a  demand  would 
have  been  unavailing.  Judgment,  Jackman  v. 
Eau  Claire  Nat.  Bank  a905)  104  N.  W.  98,  125 
Wis.  465,  affirmed.— Eau  Claire  Nat  Bank  t. 
Jackman,  27  S.  Ct  391,  204  U.  S.  522.  51  U 
Ed.  596. 

^=»400«  WaiTer  of  objoetions  to  plea  om 
answer  or  "want  thereof. 

See  89  Cent  Dig.  Plead.  88  1375-1883,  1886 :  24  Cent. 
Dig.  Fraud.  Conv.  8  993;  82  Cent  Dig.  Libel,  8  242; 
83  Cent  Dig.  Hal.  Pros.  8  Ul. 

Where,  in  an  answer  to  an  action  on  a  fire 
policy,  a  breach  of  the  condition  against  the 
keeping  of  kerosene,  benzine,  or  any  inflammable 
burning  fluids  on  the  premises,  is  imperfectly 
pleaded,  and,  on  the  trial,  evidence  tending  to 
establish  such  defense  is  admitted  without  ob- 
jection, it  is  too  late  to  raise  the  point  after 
the  opportuni^  for  amendment  under  Code  Civ. 
Proc.  N.  Y.  8  539,  has  passed.-r-Iiverpool  & 
London  &  Globe  Ins.  Co.  v.  Gunther,  116  U.  S. 
113,  6  S.  Ct  306.  29  L.  Ed.  575. 

When  a  case  is  submitted  on  an  agreed 
statement  of  facts,  the  want  of  an  answer  be- 
comes immateriaL— Saltonstall  y.  RnsselL  152 
U.  S.  628,  14  S.  Ct  733,  38  L.  Ed.  576. 

^=s»412.  WaiTor  of  obieetioiui  to  repll« 
oation  or  reply  or  'want  there* 
of. 

See  89  Cent  Dig.  Plead.  88  1887-1394:  28  Gent. 
Dig.  Ineurance,  8  1691. 

If  replications  have  not  been  filed  when  the 
trial  beginSf  defendant  is  bound  to  know  it  and 
failure  to  ask  then  for  a  rule  against  plaintUf 
to  file  them  is  equivalent  to  consenting  that  the 
trial,  so  far  as  the  pleadings  are  concerned,  may 
be  commenced  as  if  the  issues  were  properly 
made  up.— J.  S.  Keator  Lumber  Co.  y.  Thomp- 
son, 144  U.  S.  434,  12  S.  Ct  669,  86  L.  Ed. 
495. 

^s»415.  bbjeotione  to  mlingpi  on  d< 


See  89  Cent  Dig.  Plead.  88  1897-1406;  88  Cent  Dig. 
Pat  tit  8  182. 


— -  In  general.* 

See  39  Cent  Dig.  Plead.  88  1397-1400. 

The  issues  raised  by  a  plea  will  be  presumed 
to  have  been  waived  or  abandoned  at  the  trial. 
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where,  after  a  demurrer  to  such  plea  had  been 
mutained  without  exception  taken,  defendant 
went  to  trial  upon  the  merits  without  objection, 
and  introduced  evidence  upon  other  issues,  and 
no  evidence  was  offered  or  introduced  on  either 
side  relating  to  the  matters  set  out  in  such 
plea. — €rennan  Alliance  Ins.  Co.  v.  Hale,  31  S. 
tJt  246,  219  U.  S.  SOT,  55  li.  Ed.  229. 


— —  Waiwer   by    pl«adiiic    over. 
6m  89  Cent  Dig.  Plead.  §|  1899,  1498-14M;   88  Oent 
Dl^.  ParUt  S  182. 

Answering  over  after  the  overruling  of  a 
demurrer  to  the  petition,  which  failed  to  state 
a  cause  of  action,  is  no  waiver  of  the  objec- 
tion.—Teal  V.  Walker,  111  U.  S.  242,  4  S.  Ot. 
420,  28  L.  Ed.  415. 

^=942T*  Objeetloiui   to   evldeneo   ag   mot 
witliiii  issues. 

See  89  Gent.  Dig.  Plead.  H  1428-1482;  46  Cent 
Dig.  Trial,  |  286. 

A  declaration  alleged  that  *'by  reason  of 
the  negligence  and  default  of  the  defendant,  its 
servants,  agents,  and  employes,"  the  car  on 
which  the  deceased  was  working  "was  run  into 
bv  another  of  the  defendant's  cars,  whereby  the 
plaintiff's  intestate,  by  collision  of  the  said 
cars,  was  so  crushed  and  injured  that  death 
immediately  followed.*'  Held,  upon  appeal,  that 
it  was  immaterial  •  whether  these  allegations 
were  or  were  not  sufficient  to  allow  proof  that 
the  collision  was  the  result  of  a  brake  so  defec- 
tive that  it  could  not  control  the  cars,  which 
ran  back  against  the  deceased,  and  killed  him, 
where  both  parties  asked  instructions  upon  the 
theory  that  the  jury  were  to  inquire  as  to  the 
defectiveness  of  the  brake.— Baltimore  &  P.  R. 
Co.  V.  Mackey,  157  U.  S.  72»  15  S.  Ct  491,  39 
L.  Ed.  624. 

C=»42&.  Objeotioiui  to  erideiioe  on  cronaid 
of  insaAeieiiOT'  of  pleadins* 

See  39  Cent  Dig.  Plead.  9S  1433-1436 ;  82  Cent  Dig. 
Libel,  S  242;  83  Cent  Dig.  Mai.  Proa.  I  111;  36 
Cent  Dig.  Men.  Reed.  {  69;  86  Cent  Dig.  Mtg.  { 
1818;  86  Cent  Dig.  Mun.  Corp.  S  1724;  46  Cent 
Dig.  Trial,  {  219. 

Where  an  answer  is  not  sufficiently  definite 
and  certain  in  setting  out  the  facts  constitut- 
ing the  defense,  plaintiff's  remedy,  under  the 
Code,  is,  by  motion,  to  compel  aefendant  to 
make  the  answer  more  definite;  and,  if  he 
omits  that  remedy,  he  cannot  object  to  the  evi- 
dence on  the  trial. — Burley  v.  German-American 
Bank,  111  U.  S.  216,  4  S.  Ot  841,  28  L.  Ed. 
406. 

^s»430.  Objoetioiis      to      erldonee      on 
Sroiind  of  Tarianoe. 

See  89  Cent  Dig.  Plead.  H  1488-1441;  11  Cent 
Dig.  Contracts.  8  n58;    46  Cent  Dig.  Trial.  88  219. 


Variance  between  pleading  and  proof  must 
be  taken  advantage  of  at  the  trial,  or  it  is 
waived. — ^Wasatch  Min.  Co.  v.  Orescent  Min. 
Co.,  148  U.  S.  293,  13  S.  Ct  600,  37  L.  Ed. 
454;  Grayson  v.  Liynch,  168  U.  S.  468,  16  S. 
Ct.  1064,  41  L.  Ed.  230. 

l%e  variance,  if  any,  between  evidence  that 
a  servant  employed  in  a  dimly  lighted  stable, 
who  had  never  been  advised  of  the  existence  of 
a  bole  in  the  ceiling,  nor  of  its  purpose,  was 
struck  by  a  bale  of  straw  dropped  through  the 
hole  by  a  fellow  employ^,  without  warning,  and 
allegations  that  the  employer's  negligence  con- 
sisted in  failing  to  discharge  its  duty  not  to  per- 
mit hay  and  feed  to  be  passed  through  the  hole 
without  proper  warning  and  timely  notice,  is 
not  fatal,  where  defendant  made  no  objection 
to  the  testimony,  but  replied  to  it  by  testimony 
of  like  kind,  and  did  not  indicate  in  what  way 
the  proof  varied  from  the  pleadings,  nor  move 
for  a  continuance.— (1910)  Standard  Oil  Co.  v. 


Brown.  30  S.  Ot  6i39,  218  U.  S.  78,  54  L.  Ed. 
939,  affirming  judgment«(1908)  31  App.  D.  C.  37L 

^=»431.  Aider  by  Terdiot  or  Jadgineiit* 

See  89  Cent  Dig.  Plead.  »  1442-1486 ;  4  Cent.  Dig. 
Arb.  ft  Aw.  8  496;  4  Cent  Dig.  Assault,  9  84;  7 
Cent  Dig.  Bills  ft  N.  {§  1478,  1493;  8  Cent.  Dig. 
Can.  of  Inst  8  81 ;  9  Cent.  Dig.  Carr.  8  1468;  12 
Cent  Dig.  Corp.  9  2930;  22  Cent  Dig.  Ex.  ft  Ad. 
i  1867 ;  23  Cent  Dig.  Forci.  B.  ft  D.  9  133 ;  25  Cent. 
Dig.  Guard,  ft  W.  9  663 ;  32  Cent  Dig.  Libel,  99  243- 
246 ;  83  Cent  Dig.  Mai.  Pros.  9  111 ;  86  Cent.  Dig. 
Mon.  Reed.  9  69;  86  Cent  Dig.  Mtg.  9  1318 ;  38 
Cent  Dig.  Partit  9  1^2;  41  Cent.  Dig.  Quiet  T. 
9  77;  41  Cent  Dig.  Quo  W.  9  62;  42  Cent  Dig. 
Replev.  9  209. 

^=»433.  —  Defeota  in  or  ira&t  of  dee« 
lAration*  complaint,  petition* 
or  statement. 

See  39  Cent  Dig.  Plead.  91  1461-1477;  4  Cent 
Dig.  Arb.  ft  Aw.  9  496;  4  Cent  Dig.  Assault,  9 
84;  7  Cent  Dig.  Bills  ft  N.  99  1473.  1493;  8  Cent 
Dig.  Can.  of  Inst  9  81;  9  Cent  Dig.  Carr.  9  1468; 
12  Cent.  Dig.  Corp.'  9  2080 ;  22  Cent  Dig.  Ex.  ft  Ad. 
9  1867 ;  23  Cent  Dig.  Forci.  B.  ft  D.  9  138 ;  26  Cent 
Dig.  Guard,  ft  W.  9  663 ;  82  Cent  Dig.  Libel,  99  243- 
246 ;  33  Cent  Dig.  Mai.  Pros.  9  HI ;  35  Cent  Dig. 
Mon.  Reed.  9  69;  38  Cent  Dig.  Partit  9  182:  41 
Cent  Dig.  Quiet  T.  9  77;  41  Cent  Dig.  Quo  W. 
9  488;  42  Cent  Dig.  Repler.  9  209;  60  Cent  Dig. 
Work  ft  Lab.  9  40. 

A  declaration  which  sets  out  a  good  cause 
of  action,  although  imperfectly  or  defectively, 
is  good  after  verdict,  in  the  absence  of  objec- 
tion.—Palmer  V.  Arthur,  131  U.  S.  60,  9  S. 
Ct  649.  33  L.  Ed.  87. 

Rev.  St.  1899,  $  672,  enacts  that  no  judg- 
ment shall  be  reversed  or  affected  for  omit- 
ting any  allegation,  without  proving  which 
the  triors  of  the  issue  ought  not  to  have  given 
such  a  judgment.  A  petition,  not  demurred  to, 
to  enforce  a  special  tax  bili  for  the  construc- 
tion of  a  private  sewer,  was  defective,  in  fail- 
ing to  allege  that  the  board  of  public  improve- 
ments made  the  assessment  of  the  entire  cost 
of  the  construction  of  the  sewer  against  tiie 
property  in  the  district,  and  in  alleging,  in- 
stead thereof,  'that  the  president  of  said  board 
computed  the  cost  thereof.'*  The  tax  bill  was 
put  in  evidence  without  objection,  showing  that 
the  boaird  of  public  improvements  assessed  the 
cost  of  the  sewer  of  the  disbrict  as  required 
by  the  St.  Louis  city  charter.  Held,  that  the 
defect  is  cured  by  a  judgment  enforcing  the 
lien.— Shumate  v.  Heman,  21  S.  Ct  645,  181 
U.  S.  402,  45  L.  Ed.  916,  922,  affirming  Heman 
V.  Allen,  57  S.  W.  559,  156  Mo.  534. 

The  lack  of  essential  averments  in  a  dec- 
laration in  indebitatus  assumpsit  is  cured  by 
the  verdict,  if  the  evidence  offered  was  suffi- 
cient to  support  the  verdict,  and  no  objection 
was  made  to  a  variance  between  allegations  and 
proof.  Judgment,  108  F.  764,  48  O.  C.  A.  15, 
affirmed. — Nashua  Sav.  Bank  v.  Anglo-Ameri- 
can Land,  Mortgage  &  Agency  Co.,  23  S.  Ct 
517.  189  tJ.  S.  221,  47  L.  Ed.  782. 

General  statements  in  the  innuendo  that 
defendant  meant  to  charge  plaintiff  with  cor- 
ruption in  office  will,  after  verdict  for  plaintiff, 
.be  treated  as  substantive  allegations  of  fact.— 
Baker  v.  Warner,  34  S.  Ot.  175,  231  U.  S. 
588,  58  L.  Ed.  384,  reversing  judgment  36 
App.  D.  C.  493. 


— -  Def  eota  Ija  or  iraat  of  repll-t 
oation  or  reply. 

See  89  Cent  Dig.  Plead.  99  1482.  1483. 

The  filing  of  replications  during  the  progress 
of  the  trial  without  leave  of  the  court  is  im- 
proper and  irregular^  but  it  must  be  presumed 
that  the  fact  <^  their  bein^  so  filed  is  known 
to  defendant  before  the  trial  is  concluded,  or 
before  judgment  is  entered,  and  an  objection 
on  this  account  comes  too  late  after  judgment. 
—J.  S.  Keator  Lumber  Co.  v.  Thompson,  144 
U.  S.  434,  12  S.  Ct.  669,  36  L.  Ed.  495. 
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Scope-Note. 

[INCLUDES  delivery  of  possession  of  personal  property  as  secority  for  payment  of 
money  or  performance  of  contracts  or  other  obligations  in  general ;  nature,  requisites,  in- 
cidents, operation,  and  effect  of  such  delivery;  evidence  relating  thereto;  rights,  duties,  and 
liabilities  of  the  parties  as  between  themselves  and  as  to  others ;  extinguishment,  waiver, 
or  release  of  lien ;   sale  of  property  for  enforcement  of  pledge ;   and  redemption. 

[For  r«lat«d  matters  und«r  oth«r  topics,  too  cross -roferoncos  aftor  analysisj 


Analysis. 

1.  Nature  and  essentials  in  general. 

4.  Pledge  distinguished  from  other  transactions. 

10.  Delivery  and  possession. 

11.  In  general. 

14.  Equitable  pledge. 

18.  Operation  and  effect  in  general. 

19.  Parties  and  debts  or  liabilities  secured. 
25.  Waiver  or  loss  of  lien. 

27.  Use  or  profits  of  property  and  expenses  incurred. 

29.  Sale  or  other  disposition  of  property  and  failure  to  sell  or  convert. 

38.  Assignment  of  pledge  or  debt. 

49.  Redemption. 

60.  In  general. 

61.  Actions  to  redeem  and  for  accounting. 

62.  Enforcement. 

53.  Remedies  of  pledgee  in  general. 

56.  Sale  of  property. 

68.  Actions  to  enforce  right  of  action  pledged. 


Cross-References. 


See-~- 
Bankruptcy,  ^=9152,  156.  172. 
Chattel  Mortgages. 
Fraudulent  Conveyances,  ^=:>137. 

Liability  of  pledgee  of  bank  stock  for  debts, 
see  Banks  and  Banking,  ^=^48,  246. 


Power  of  &ctors,  see  Factors,  43>19. 

Power  of  partner  to  bind  firm,  see  Partnership, 

^=>142. 
Rights  and  liieibilities  of  pledgors  and  pledgees 

of  corporate  stock,  see  CorporationB,  ^s»123. 
Sale  distinguished,  see  Sales,  ^=96. 


^sol.  Natnr*  and  essentials  In  iceneraL 

Sm  40  Cent.  Dig.  Pigs.  88  1>  4,  6. 

An  insolvent  gave  certain  goods  in  payment 
to  a  creditor,  who  pledged  them.  In  a  suit 
bv  other  creditors  of  insolvent  to  have  the 
pledge  set  aside,  it  appeared  that,  in  consid- 
eration of  $5,000  and  two  notes  of  like  amount, 
which  the  pledgee  afterwards  paid,  the  credi- 
tor gave  him  three  notes,  of  $5,000  each,  and 
indorsed  warehouse  receipts  for  the  goods; 
that  the  full  terms  of  the  contract  of  pledge 
were  stated  on  the  face  of  the  notes.  Heldy 
that  the  pledge  was  a  real,  and  not  a  simulated, 
one,  and  conformed  to  the  requirements  of 
Voorhies*  Rev.  Civ.  Code  La.  art.  3158,  provid- 
ing that,  for  a  pledge  to  be  good  against  third 
parties,  it  must  be  in  writing  and  signed;  it 
must  mention  the  amount  of  the  debt,  as  well 
as  the  species  and  nature  of  the  thing  pledged ; 
that  pledges  of  movable  property  shall  be  ac- 
companied by  delivery,  but  property  in  a  ware- 
house shall  pass  by  delivery  of  the  warehouse 
receipt.— Freiburg  v.  Dreyfus,  135  U.  S.  478, 
10  S.  Ct.  716,  34  D.  Ed.  206,  affirming  (C.  C.) 
Weiler  y.  Same,  26  F.  824. 


4=»4.  Pledge   dlsttncnislied    from    other 
transactions. 

B«e  40  Cent.  Dig.  Pigs.  89  ^13,  80. 

Act  N.  G.  Feb.  12,  1855,  enacting  that  cer- 
tain railroad  stock  held  by  the  state  shall  be 
pledged,  together  with  any  dividends  that  may 
be  declared  thereon,  to  the  payment  of  certain 
bonds  and  interest  coupons  issued  by  the  state, 
does  not  create  an  actual  pledge,  bnt,  at  most, 
a  mortgage.— Christian  v.  Atlantic  ft  N.  C.  R. 
Co.,  133  U.  S.  233,  10  S.  Ct.  260,  33  L.  Ed. 
589. 


^=»10«  DeliTory  and  posseaaion. 

See  40  Cent  Dtg.  Pigs.  98  28-40. 

^=9ll.  — —  In  K^neraL 

See  40  Cent  Dig.  Pigs.  89  28-86;    4 'Cent  Dig.  As- 
sign. 9  76. 

Gen.  Code  Ohio,  |  8619,  does  not  create  a 
more  stringent  rule  as  to  the  delivery  of  pos- 
session necessary  to  validate  a  pledge  as  against 
the  pledgor's  creditors,  purchasers,  and  mort- 
gagees than  that  which  obtains  in  the  case  of 
sales.— Dale  v.  Pattison,  34  S.  Ct.  785,  234  U. 
S.  399,  58  li.  Ed.  1370,  52  L.  R.  A.  (N.  8.) 
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PLEDGES 


754,  afBrmins  decree  ld9  F.  987,  117  0.  0.  A. 
e63. 

•=»l4.  Eqiiitmble  pledge. 
Sm  40  Cttit.  Dig.  Plgl.  i  tL 

AdTances  for  the  purchase  of  certain  cat- 
tle were  made  by  a  bank  on  the  agreement  by 
the  parties  to  the  eale  that  the  bank  shoald 
have  a  lien  therefor  on  the  cattle  until  they 
should  be  sold  by  consignees  to  whom  they  were 
to  be  shipped,  and  that,  a  draft  for  the  amount 
should  be  drawn  on  the  consignees  against  the 
proceeds  of  the  sale  by  them.  Such  draft  was 
made  and  delivered  to  the  bank,  with  a  bill  of 
lading  for  four  car  loads  of  the  cattle,  but  no 
bill  of  lading  was  tesued  for  the  two  remaining 
car  loads,  they  being  shipped  in  the  name  of  a 
third  person  to  enable  him  to  procure  a  pass 
to  accompany  the  bank's  agent  in  charge  of 
the  shipment.  The  consignees,  before  selling 
the  cattle,  had  notice  of  the  bank's  advances  and 
of  the  draft  and  bill  of  lading,  and  no  money 
was  paid  nor  any  right  relinquished  by  them  on 
account  of  the  shipment.  Held,  that  the  con- 
signees could  not  apply  the  proceeds  of  the 
sale  to  a  prior  debt  of  the  consignor  to  them,  as 
against  the  bank's  lien,  which  was  valid  against 
them,  even  as  to  the  proceeds  of  the  two  car 
loads  not  included  in  the  bill  of  lading.— Means 
V.  Bank  of  Randall,  146  U.  S.  620,  13  S.  Ct 
186,  36  L.  Ed.  1107. 


Bale  •*  othev  disposftlon  of  prop< 
erty,  and  failure  to  sell  or  ooa- 


^=s>18.   Operatioji  and  effeot  In  (•>^«'^ 

See  40  Cent  Dig.  Figs.  IS  41-4S. 

The  validity  of  a  pledge  of  collateral  to 
secure  an  issue  of  notes  placed  on  the  market 
and  negotiated  by  the  pledgee  as  trustee  can- 
not be  attacked  in  a  suit  to  wlfich  neither  the 
pledgor  nor  the  holders  of  the  notes  are  par- 
ties.—Hubbard  V.  Tod,  19  S.  Ct.  14,  171  U.  S. 
474,  43  L.  Ed.  246,  affirming  decree  76  F.  905, 
22  O.  G.  A.  606. 


«s>19.  Parties  and   debts   or   liabiUties 
seenred. 

Sm  40  Cent  Dig.  Figs.  H  58-63. 

A  letter  to  a  banker  inclosed  a  note,  and 
asked  the  banker  to  discount  it,  and  place  the 
proceedings  to  the  writer's  credit,  and,  in  that 
event,  to  charge  a  certain  overdraft  against  the 
credit  Heid,  that  the  banker,  having  declined 
the  disoount,  had  no  right  to  hold  the  note  as 
collateral. — ^Bank  of  Montreal  v.  White,  154  U. 
&  660,  14  S.  Ct.  1191,  26  L.  Ed.  307. 

C5'26.  WaiTer  or  loss  of  lien* 

See  40  Cent  Dig.  Flgg.  if  Sl-67,  00;    7  Cent  Dig. 
BllU  ft  N.  i  367. 

Where  complainant  aeeks  to  recover  se- 
curities pledged  to  defendant,  and  which  de- 
fendant has  sold  under  the  pledge  and  bought 
in,  the  fact  that  defendant  pleads  its  title  under 
such  purchase,  which  is  held  invalid,  does  not 
deprive  it  of  the  right  to  insist  upon  its  lien 
as  pledgec^-HubbUrd  v.  Tod,  19  S.  Ct  14,  171 
U.  S.  474,  43  L.  Ed.  246,  affirming  decree  76 
F.  906,  22  C.  C.  A.  606. 

^=»2T.  Use  or  profits  of  property  and  ^z- 
penaes  inonrred* 
See  40  Cent  Dig.  Figs.  H  67.  C8. 

Deifendant  executed  notes  to  a  trust  com- 
pany, and  delivered  choees  in  action  as  coUat- 
eraL  The  company  signed  an  agreement  pro- 
viding that  the  process  recovered  from  the 
choses  in  action  should  -be  applied  to  pay  off 
the  notes,  subject  to  the  repayment  of  moneys 
expended  by  the  company  in  prosecuting  claims. 
Held,  tiiat  the  company  was  not  bound  to  com- 
mence or  prosecute  suits  at  its  own  charge  and 
risk,— Culver  v.  Wilkinson,  145  U.  S.  205,  12 
S.  Ct.  832,  36  li.  Ed.  676,  affirming  judgment 
<C.  C.)  Wilkinson  v.  Culver,  33  F.  708. 


See  40  Cent  Dig.  Figs.  88  04,  74. 

A  pledgee  of  chattels  is  not  required  to  sell 
them,  and  apply  the  proceeds  on  the  debt, 
when  requested  to  do  so  by  the  pledgor.-^ulver 
V.  Wilkinson,  146  U.  S.  206,  12  S.  Ct  832,  36 
li.  Ed.  676,  affirming  judgment  (C.  C.)  Wilkin- 
son V.  Culver,  83  F.  708. 

43>88.  Asaisnn&ont  of  plodso  or  delit. 

See  40  Gent  Dig.  Pigs.  88  97-102;    S6  Cent  Dig. 
Mtg.  8  004. 

Plaintiff  B.,  was  indebted  to  his  brother,  N., 
on  notes  amounting  to  a  large  sum,  and  execut- 
ed a  mortgage  to  him  as  collateral  security  for 
such  amount  and  for  future  loans.  N.  was  in- 
debted to  U.  in  a  large  amount,  for  which  U. 
held  securities  as  collateral.  These  N.  wished 
to  have  released,  and  asked  plaintiff  for  au- 
thority to  assign  the  mortgage  to  U.  as  a  sub- 
stitute. Plaintiff  wrote  to  his  brother,  N., 
"You  are  hereby  authorized  to  assign  to  U.  the 
mortgage  which  I  have  given  you  as  collateral 
security  for  loans  made  to  me."  This  letter 
was  intended  to  be,  and  was  in  fact,  shown  to 
n.  as  authority  to  make  the  assignment,  and 
the  substitution  was  made.  Held  that,  while 
the  letter  was  notice  that  the  mortgage  was 
merely  a  collateral  security  between  the  broth- 
ers, yet  the  letter  being  unconditional  in  form, 
plaintiff  was  estopped  to  claim  that  the  mort- 
gage could  not  be  held  by  U.  as  security  for 
loans  by  U.  to  N.,  but  merely  as.  security  for 
the  loans  made  by  N.  to  plaintiff,  which  N.  had 
assigned  to  U.— Matthews  v.  Warner,  145  U. 
S.  475,  12  S.  Ct.  045.  36  U  Bd.  782,  affirming 
decree  (C.  C.)  83  F.  360. 

^=949.  Redemption. 

See  40  Cent  Dig.  Figs.  |8  118-1». 


— —  In  s^nerml. 

See  40  Cent  Dig.  Figs.  88  118-lSl. 

Complainants,  two  years  after  a  sale  of 
bonds  pledged  as  collateral  security,  without 
any  effort  to  redeem  the  bonds,  when  they  had 
increased  to  three  times  their  market  value  at 
the  time  of  the  sale,  brought  suit  to  compel  the 
delivery  of  the'  bonds,  or  in  default  thereof  the 
payment  of  their  present  value,  less  the  debt 
Held,  that  as  complainants  had  made  no  tender 
of  the  amount  of  the  debt,  and  had  been  credited 
with  the  market  value  or  the  bonds  at  the  time 
of  the  sale  on  the  debt,  and  had  waited  until 
the  bonds  had  greatly  increased  in  value  before 
bringing  suit,  it  must  be  dismissed  when  in  ad- 
dition the  complainants  had  indorsed  the  bonds 
at  the  time  of  the  sale  knowingly,  to  enable 
defendants  to  give  a  good  title.— Lacombe  v. 
Forstall,  123  U.  S.  562,  8  S.  Ct.  247,  31  L.  Kd. 
255. 


Actions   to  rodeeni   and   for 
aeoonnting:* 

See  40  Cent  Dig.  Figs.  I8  122-128. 

In  a  suit  in  equity  to  recover  securities 
pledged  to  defendant  by  a  third  person,  where 
it  is  found  that  complainant's  rights  in  the  se- 
curities are  subject  tb  the  pledge,  the  court 
has  power  to  decree  the  payment  of  defend- 
ant's claim  as  a  condition  of  their  redemption, 
and,  necessarily,  to  declare  complainant's  rights 
extinguished,  if  the  condition  is  not  performed. 
Decree,  76  F.  905,  22  C.  C.  A.  606,  affirmed.— 
Hubbard  v.  Tod,  19  S.  Ct.  14,  171  U.  S.  474, 
43  L.  Ed.  246: 

^=962.  Enforooment. 

See  40  Cent  Dig.  Figs.  88  129-194. 
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— —  Remedies  of  pledgee  in  s^n- 
eral. 

See  40  Cent  Dig.  Pigs.  8S  129-132. 

A  creditor  who  has  custody  pt  property  of 
his  debtor  as  his  trustee  or  bailee  cannot^  with- 
out reducing  his  debt  to  judgment  and  without 
process  of  court  or  consent  of  the  debtor,  dis- 
pose of  such  property  in  order  to  satisfy  the 
debts  out  of  the  proceeds.— First  Nat  Bank  v. 
Stewart,  114  U.  S.  224,  6  S.  Gt  845,  29  I/. 
Ed.  101. 


— •  Sale  of  proi^erty. 

See  40  Cent  Dig.  Pigs.  »  132-183. 

K.,  the  owner  of  the  entire  capital  stock  of 
a  corporation  whose  entire  property  was  invest- 
ed in  land,  sold  the  land  to  plaintiff,  who  paid 
the  consideration,  and  went  into  possession. 
K.  delivered  a  deed  from  the  corporation, 
which  was  void  for  defective  execution,  and 
agreed  to  deliver  the  entire  corporate  stock, 
which  wae  then  in  pledge  to  a  bank  for  loans 
to  K.  Plaintiff,  relying  on  his  deed,  never  re- 
quired delivery  of  the  stock.  Subsequently  the 
bank  attempted  to  foreclose  its  lien  on  the  stock, 
by  a  sale  to  J.,  the  son  in  law  of  the  president. 
J.  paid  nothing  at  the  sale  except  a  check  on 
the  bank,  he  then  having  no  funds  there,  which 
was  indorsed  by  the  president.  The  check  was 
received  by  the  bank,  but  was  never  charged  to 
J.  or  the  president  The  bank,  through  an 
agent,  retained  the  possession  of  the  stock  tUl 
the  agent  sold  it  to  J.  and  another,  who  was 
aware  of  all  the  circumstances.  Held,  that  the 
bank '  was  the  real  purchaser  of  the  stock  at 
the  sale,  and,  as  such,  continued  to  hold  it  sub- 
ject to  redemption  by  plaintiff. — Minneapolis 
Agricultural  &  Mechanical  Ass'n  v.   Ganfield, 


121  U.  S.  205,  7  S.  Ct  887,  30  L.  Ed.  962, 
modifying  decree  (G.  G.)  Ganfield  v.  Minneapolis 
Agricultural  &  Mechanical  Ass'n,  14  F.  801» 
4  McGrary,  646. 

^=>58.  — —  Aetions  to  enforeo  risHt  at 
aotion  pledged. 

See  40  Cent  Dig.  Pigs.  89  186-194. 

The  right  of  the  indorser  of  a  note  ont-^ 
standing  and  past  due  to  enforce  the  collateral 
held  by  him  to  secure  him  against  liability  on 
his  indorsement,  consisting  of  a  note  secured  by 
a  trust  deed,  is  a  matter  solely  between  himself 
and  the  pledgors,  with  which  the  purchasers 
of  the  property  covered  by  the  trust  deed,  under 
a  ^ale  made  in  attachment  proceedings,  are 
not  concerned,  where  they  have  failed  to  es- 
tablish their  claim  that  the  collateral  had  been 
extinguished  by  payment.  Judgm^it  (1906)  85- 
P.  459,  16  Okl.  131,  affirmed.— Southern  Fine 
Lumbej  Go.  v.  Ward,  28  S.  Ct.  239,  208  U.  & 
126,  52  L.  Ed.  420. 

A  transfer  of  accounts  receivable  under  a. 
contract  by  which  the  transferrer  was  to  make 
collection  at  his  own  expense  and  retain  the 
proceeds,  except  discount,  advances  made,  and 
counsel  fees  incurred  by  the  transferee  to  en* 
force  collection,  did  not  embrace  counsel  fees 
in  bankruptcy  proceedings.— Home  Bond  Go. 
V.  McGhesney,  36  S.  Gt.  170,  239  U.  S.  568.  60 
L.  Ed.  444.  affirming  decree  210  F.  893,  127 
G.  G.  A.  552. 

,  PNEUMATIC  TUBES. 

See  Post  Office,  «=>4, 

United    States*    claims    against,    see    United 
States,  ^=5>95. 


POISONS. 

Scope-Note. 

[INGLUDES  regulation  of  manufacture,  sale,  and  use  of  poisons;  traffic  In  polsonoaii 
articles;  liabilities  for  personal  injuries  from  the  sale,  use,  etc.,  thereof;  violations  of  laws 
relating  to  poisons,  and  prosecution  and  punishment  thereof  as  public  offenses;  and  crin^ 
inal  administration  of  poisons,  not  constituting  any  other  distinct  offense. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysisj 

0 

Analysis. 

.  Statutory  and  municipal  regulations. 
2. In  general. 

Cross-References. 
Bee  Food,  ^s»6w 


43>1«   Statutory   and   mnniclpal   veg;iila- 
tioais. 

Bee  40  Cent.  Dtg.  Poisonq,  §  1. 

^=»2.  — —  In  k^a^vaI* 

See   40  Cent.   Dig.   Poisons,  f   1. 

Act  Dec.  17,  1914,  §  8,  making  it  unlawful 
for  any  person  who  has  not  registered  or  paid 


tax  imposed  hy  the  act  to  have  In  his  posses* 
sion  opium  or  preparations  therefrom,  refers  to 
those  only  who  are  required  hy  that  statute  to 
register  and  pay  the  special  tax. — United  States 
V.  Jin  Fuey  Moy,  36  S.  Ct.  658,  241  U.  S.  394, 
60  L.  Ed.  1061,  affirming  judgment  (D.  G.) 
225  F.  1003. 


POLICEMEN. 

See    District    of    Columbia,    ^=>7; 
Corporations,  «s»179-187. 


Municipal 


POLICE  POWER. 

See  Constitutional  Law,  ^=»81,  and  cross-ref- 
erences preceding  that  section. 


tSup.Ct.Dlg.— Pace  18853  . 

POLICY. 


POST  NUPTIAL  CONTRACTS 


See  Insurance. 

POLICY  GAME. 

See  Lotteries,  ^=920. 

POLITICAL  QUESTIONS. 

Determination    by    courts,    see    Constitational 
Law,  ^s»6& 

POLITICAL  RIGHTS. 

Constitutional  guaranty  of  political  rights,  see 

Constitutional  Law,  ^s»82--90. 
Suffrage,  see  Elections. 

POLL 

Challenge  to  jury  polls,  see  Jury,  4=»124-139. 

POLLING  JURORS. 

See  Trial,  «s»325. 

Denying  due  process  of  law,  see  Constitational 
Law,  «s»268. 

POLLUTION. 

Waters  in  natural  water  course,  see- 
Navigable  Waters,  ^=»35. 
Waters  and  Water  Courses,  «=»67-77. 


See  Bigamy. 


POLYGAMY. 


POOL  ROOMS. 


See   Municipal  Corporations,  ^=»598>  626. 
Equal   protection   of  laws,   see   Constitutional 
Law,  «=>239. 

POOLS. 

See  Carriers,  ^s»29. 

Combinations  in  violation  of  anti-tmst  acts,  see 

Monopolies,  ^»9-31. 
Due  process  of  law,  see  Constitutional  Law, 

<S=»258. 
Sale  of  pooled  tobacco,  see  Crops,  ^s»8i» 


PORTO  RICO. 


Courts,  «s»387(4),  438. 
Customs  Duties,  ^=913. 

Application  of  revenue  laws  to  goods  imported, 
see  Territories,  ^=»8. 

Confiscation  of  office  of  solicitor  of  courts,  see 
Eminent  Domain,  ^=»86. 

Entry  of  possessory  title  to  land  in  record,  ef- 
fect, see  Records,  ^=»9. 

Extablishment  of  provisional  court  in  Porto 
Bico  under  military  authority  of  United 
States,  see  Courts,  ^=»442. 


Goods  imported  into  Porto  Rloo  subject  to  duty, 

see  War,  4(=930. 
Military  government,  due  process  of  law,  see 

War,  «=>31. 
Native  of  Porto  Blco  as  ^an  alien,  see  Aliens, 


Powers  as  to  taxation,  see  Taxation,  ^=»19. 

Previous  Spanish  decisions  as  controlling,  see 
Courts,  «s»89. 

Review  by  Federal  Supreme  Court  of  proceed- 
ing of  Supreme  Court  of  Porto  Rico,  see 
Courts,  <S=»387(4). 

Status  of,  see  Territories,  43>7« 

PORTS. 

Discrimination  between  ports,   see  Commerce, 


POSSESSION. 


Adverse  Possession. 

Assignments  for  Benefit  of  Creditors,  ^=^98. 

Assistance,  Writ  of. 

Attachment,    i9=»63,   162-164. 

Bankruptcy,  <e=>101-117,  140. 

Burglary,  <^42. 

Chattel  Mortgages,  ^=s>184-191« 

Detinue. 

Ejectment,  ^s»9,  19. 

Equity,   «s»86. 

Evidence,  ^=>179. 

Forcible  Entry  and  Detainer,  ^=»l-6. 

Fraudulent  Conveyances,  ^=»131-149. 

I^tndlord  and  Tenant,  ^=>127-142. 

Mortgages,  «s»187-191,  212,  213. 

Pledges,  «=>10,  11. 

Quieting  Title,  «s>12. 

Receivers,  ^=»71. 

Replevin. 

Trespass  to  Try  Title. 

Vendor  and  Purchaser,  ^=»232. 

POSSESSORY  WARRANT. 

See  40  Cent  Dig.  Poss.  War. 
See  Detinue. 

POSTAL  CLERKS. 

Carrier's  liability  for  injuries  to  railway  mail 
clerics,  see  Carriers,  ^=5>282. 

POSTMASTER  GENERAL 

See  United  States,  ^s»44,  47. 
Liability  for  interference  with  employment,  see 
Torts,  «=>10. 

POST  MORTEM. 

See  Criminal  .Law,  ^=»476. 

POST  NUPTIAL  CONTRACTS. 

Marriaee  settlements,  see  Husband  and  Wife, 
€=»26-S5.  .    ' 
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POST   OFFICE. 

Scope-Note. 

[INCLUDES  conduct  and  regulation  of  communlcatiou  by  mall;  constitutional  and 
statutory  provisions  relating  tliereto;  establisliinent,  organization,  and  powers  of  post-office 
department;  estabHsliment,  change,  and  discontinuance  of  post  offices,  post  roads,  postal 
routes,  etc. ;  appointmeiit  and  removal,  riglits,  powers,  duties,  and  liabilities  of  postmasters 
and  other  postal  officers  and  agents ;  carriage  of  the  mails  and  contracts  therefor ;  mailable 
matter,  rates  of  postage  thereon,  and  receipt  and  delivery  thereof ;  and  violations  of  postal 
laws. 

[For  r«lat«d  matters  und«r  othor  topics,  soa  cross -roforoncos  after  analysisj 


Analysis. 

I.  Post  Office  Department,  Post  Offices,  Postmasters,  and  Other  Officers. 

«=»1.  Control  and  regulation  of  postal  service  in  general. 

2.  Constitutional  and  statutory  provisions. 

3.  Post  office  department. 

4.  Postmaster  General. 

6.  Post  offices. 

7.  Postmasters. 
10.  Letter  carriers. 

12.  Postal  revenues,  property,  funds,  and  accounts. 

II.  Mailable  Matter,  Transmission  and  Delivery  of  Mail,  and  Money  Orders. 

^=s>14.  Exclusion  of  matter  from  mails. 

16.  Postage. 

21.  Contracts  for  carrying  mails. 

23.  Delivery  of  mail  in  general. 

26.  Fraud  orders  and  return  of  mail  to  senders. 

III.  Offenses  Against  Postal  Laws. 

27.  Violations  of  postal  regulations  in  general. 

29.  Conveyance  of  mail  matter  out  of  mail. 

30.  Mailing  obscene  matter  or  matter  for  indecent  or  immoral  use. 

31.  In  general. 

32.  Sealed  letters  or  packages. 

34.  Mailing  matter  concerning  lotteries  or  gift  enterprises. 

35.  Use  of  mails  to- defraud. 

36.  Misconduct  in  official  capacity  or  employment  in  general. 

37.  Illegal  sale  or  other  disposition  of  postage  stamps. 

40.  Embezzlement  of  mail  matter. 

41.  In  general. 

42.  Decoy  letters  or  packages. 

48.  Indictment  or  information. 

49.  Evidence. 
60.  Trial  and  review. 
51.  Sentence  and  punishment. 

Cross-References. 


Carrier's  liability  for  injuries  to  railway  mail 

clerks,  see  Carriers,   ^=s>2^2. 
Conspiracy    to   obstruct   passage  of   mails,   see 

Conspiracy,  ^=»45. 
Construction  of  contract  for  transportation  of 

mail,  see  United   States,  ^=970. 
Jurisdiction  of  offense  committed  in  post  office, 

see  Criminal  Law,  ^=»97. 
Mailing  obscene  matter,  see  Obscenity,  ^=^20. 
Mailing   dutiable   goods,   see    Customs    Duties, 

<8=>122. 


Postage  stamps  as  subject  of  larceny,  see  Lar- 
ceny, ^=»5. 

Presumptions  as  to  mailing  and  delivery  of 
mail  matter,  see  Evidence.  ^=971. 

Public  policy  affecting  validity  of  contracts  for 
supplies,  see  Contracts,  ^s»131. 

United  States,  claims  against,  on  purchase  of 
pneumatic  transportation  devices,  see  United 
States,   ^=>95. 
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POST  OFFICE,  I 


I.  POST-OFFICE  DEPARTMENT,  POST 

OFFICES,    POSTMASTERS,    AHD 

OTHER  OFFICERS. 

Embezzlement   by   officers,    see    Embezalement, 

^=»21-36. 
Restraining  acts  of  postmaster,  see  Injunction, 

^=»I.   Coatrol  and  vesvlAtton   of  postal 
seniee  in  K^neraL 

See  40  Cent  Dig.  P.  O.  8  1- 

The  power  of  Congress  to  establish  post 
offices  and  post  roads  is  not  infringed  by  Act  Pa. 
April  4,  1868,  vunder  which  a  railway  postal 
clerk,  injured  in  the  course  of  his  employment, 
can  have  no  greater  rights  against  the  railway 
company  than  if  he  were  an  employ^. — Judg- 
ment (1905)  76  N.  E.  1129,  72  Ohio  St.  659, 
affirmed.— Martin  v.  Pittsburg  &  L.  B.  R.  Co., 
27  S.  Ct  100,  203  U.  S.  284,  51  L.  Ed.  184,  8 
Ann.  Cas.  87. 

^=»2«   Constitntional  and  statntory  pvo- 
▼isions. 

See  40  Cent  Dig.  P.  O.  i  S. 

A  state  statute  requiring  eVery  regular 
passenger  train  running  wholly  within  the  lim- 
its of  the  state  to  stop  at  all  stations  at  coun- 
ty seats  directly  in  its  course,  to  take  on  and 
discharge  passengers,  is  a  reasonable  exercise  of 
the  police  power,  and  not  an  unconstitutional 
interference  with  the  transportation  of  mail. — 
Gladson  y.  State  of  Minnesota,  17  S.  Ct  627, 
166  U.  S.  427,  41  L.  Ed.  1064. 

Both  the  text  and  the  history  of  Post  Office 
Appropriation  Act  August  24,  1912,  f  2,  re- 
quiring newspapers  and  periodicals  to  file  with 
the  Postmaster  General  and  the  postmaster  at 
the  place  where  entered,  and  to  publish  a  sworn 
statement  of  the  circulation,  etc.,  under  penalty 
of  denial  of  the  privileges  of  the  mail,  and  to 
mark  all  paid  reading  matter  "Advertisement,." 
show  that  the  provisions  simply  supplement  ex- 
isting legislation  as  to  second-class  matter,  and 
were  not  enacted  as  an  exercise  of  le^slatire 
power  to  regulate  the  press  or  curtail  its  free- 
dom.—Lewis  Pub.  Co.  V.  Morgan,  33  S.  Ct  867, 
229  U.  S.  288,  67  L.  Ed.  1190. 

^=38.   Post   oi&oe    department. 
See  40  Cent  Dig.  P.  O.  Si  S,  4. 


— —  Postmaster  General. 

See  40  Cent  Dig.  P.  O.  8  8. 

Persons  whose  second-class  mail  privileges 
have  been  revoked  on  the  [^ound  that  their  pub- 
lications were  not  periodicals  but  books,  held 
not  entitled  to  complain  of  the  sufficiency  of  the 
hearing  before  the  Department. — Smith  v.  Hitch- 
cock, 33  S.  Ct  6,  226  U.  S.  53,  57  L.  Ed.  119. 
affirming  decrees  Hitchcock  v.  Smith,  34  App. 
D.  C.  521,  and  Same  v.  Tousey,  Id.  535. 

Hie  Postmaster  General  has  no  authority  to 
contract  on  behalf  of  the  United  States  for  i^ur^ 
chase  of  devices  for  pneumatic  transportation, 
either  by  Post  Office  Appropriation  Act  July  13, 
1892,  i  6,  or  Rev.  St.  S  3965  (U.  S.  Comp.  St. 
1901,  p.  2708),  empowering  him  to  provide  for 
carrying  the  mails  as  often  as  he  may  think 
proper.— Beach  v.  United  States,  33  S.  Ct.  20, 
226  U.  S.  243,  57  L.  Ed.  205,  affirming  judg- 
ment 41  Ct  CI.  110. 

The  authority  of  a  postmaster  general  under 
Rev.  St.  §  161  (U.  S.  Comp.  St.  1901,  p.  80), 
to  make  regulations  for  the  government  of  the 
department  includes  power  to  prescribe  that,  in 
determining  the  gross  receipts  of  a  post  office  on 
which  under  the  Act  of  March  3,  1883,  the 
salary  of  the  postmaster  is  to  be  fixed,  stamps 
sold  m  unusual  quantities  for  other  offices  shall 
not   be  considered :    the  intent  being  to  make 


lawful  sales,  only,  the  measure  of  the  postmas- 
ter's salary  and  excluding  receipts  in  violation 
of  federal  Criminal  Code,  §  208  (Act  March  4, 
1909,  c.  321,  35  Stat.  1128  [U.  S.  Comp.  St. 
Supp.  1911,  p.  1650]).— United  States  v.  Foster, 
34  S.  Ct.  666,  233  U.  S.  515.  58  U  Ed.  1074, 
reversing  judgment  (D.  C.)  211  F.  206. 

^=>6.   Post  offices. 

See  40  Cent  Dig.  P.  O.  H  6,  «. 

Under  12  Stat  220,  c.  84,  (  10  [U.  S.  Comp. 
St  1901,  p.  2504],  providing  that  no  contract 
on  behalf  of  the  United  States  shall  be  made 
unless  authorized  by  law,  or  under  an  appropri- 
ation adequate  for  its  fulfillment,  except  in  cer- 
tain cases  in  the  war  and  navy  departments,  the 
power  of  the  postmaster  general  **to  establish 
post  offices"  does  not  authorize  him  to  bind  the 
United  States  by  a  lease  for  a  post  office  build- 
ing; there  being  no  appropriation  therefor. — 
Chase  v.  United  States,  155  U.  S.  489,  15  S.  Ct 
174,  39  li.  Ed.  284,  affirming  judgment  (C.  C.) 
44  F.  732, 

^=»7.  Postmasters. 

See  40  Cent  Dig.  P.  O.  U  7-14. 

Act  Cong.  July  1^  1864,  classifying  post- 
masters and  fixing  their  salaries,  provides  (sec- 
tion 2)  that  "the  postmaster  general  shall  re- 
view once  in  two  years,  and  as  much  oftener  as 
he  may  deem  expedient,  and  readjust  *  ^  * 
the  salary  of  any  office,"  etc.  By  the  act  of 
June  12,  1866,  §  8,  the  act  of  1864  was  amended 
by  adding  the  following  proviso  to  its  second 
section:  ''That  when  the  quarterly  returns  of 
any  postmaster  of  the  third,  fourth,  or  fifth  class 
show  that  the  salary  allowed  is  ten  per  centum 
less  than  it  would  be  on  the  basis  of  commis- 
sions under  the  act  of  1854,  fixing  compensation, 
then  the  postmaster  general  shall  review  and 
readjust  under  the  provisions  of  said  [second] 
section."  Heldf  that  these  enactments  did  not 
impose  on  the  postmaster  general  a  legal  duty 
to  readjust  the  salaries  of  postmasters  oftener 
than  once  in  two  years ;  that  such  readjustment, 
when  it  took  place,  could  only  establish  the 
amount  of  the  salary  for  two  years  thereafter, 
and  could  be  made  only  when  there  were  quar- 
terly returns  for  two  years  preceding  such  read- 
justment on  which  it  could  be  based.— United 
States  v.  Vilas,  124  U.  S.  86^  8  S.  Ct  422,  31 
L.  Ed.  29. 

On  the  raising  of  a  poet  office  to  the  third 
class  the  postmaster  is  entitled  to  the  increased 
salary  from  the  first  day  of  the  quarter  next 
following  the  order  of  the  postmaster  general 
assigning  the  office  to  such  class,  and  fixing 
his  salary  (Act  March  3,  1883,  c.  142 :  22  Stat 
600.  602  [U.  S.  Comp.  St  1901,  pp.  2620,  2622]), 
and  his  rights  cannot  be  affected  by  a  subse- 
quent order  of  the  sixth  auditor,  or  by  the  time 
of  the  issue  of  his  commission  from  the  pres- 
ident—United States  V.  Wilson,  144  U.  S.  24, 
.12  S.  Ct.  539,  36  L.  Ed.  332,  affirming  judg- 
ment Wilson  V.  United  States,  26  Ct.  CI.  186. 

The  act  of  June  17,  1878  (1  Supp.  Rev.  St 
p.  186,  c.  259,  S  1  [U.  S.  Comp.  St.  1901,  p. 
2614]),  provides  that  the  postmaster  general,  if 
satisfied  that  a  postmaster  has  made  false  re- 
turns of  his  business,  may,  in  his  discretion, 
withhold  commissions  on  such  returns,  and  al- 
low any  compensation  that  under  the  circum- 
stances he  may  deem  reasonable.  Heldf  that  an 
order  of  the  postmaster  general,  reciting  that  he 
is  satised  that  a  certain  postmaster  has  made 
false  returns,  and  fixing  a  compensation  which 
he  deems  reasonable,  is  not  conclusive  on  the 
postmaster  and  his  sureties  in  an  action  on  his 
official  bond  to  recover  moneys  alleged  ^o  have 
been  illegally  withheld  according  to  such  false 
returns,  but  such  order  is  only  prima  facie  evi- 
dence, which  defendants  may  contradict  by  other 
evidence. — United  States  v.  Dumas,  149  U.  S. 
278,  13  S.  Ct  872,  37  L.  Ed.  734. 
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POST  OFFICE,  I,  II 


t8op.ctDis.**Pac*  lissq 


A  readJiutiDent  of  the  salary  of  a  poat- 
master.  under  Acts  Cong.  March  8,  1883,  c. 
119  (22  Stat.  487),  and  August  4,  1886,  c.  903 
(24  Stat.  256,  307)  §  8,  when  the  quarterly  re- 
turns for  a  period  of  two  years  show  that  his 
■alary. is  ten  per  cent,  less  than  his  commis- 
sions would  hare  been  for  that  period,  under 
Act  June  22,  1854,  c  61  (10  Stat  298),  must 
be  made  to  begin  with  the  next  succeedinj^  quar- 
ter, and  cannot  apply  to  the  biennial  period  for 
which  the  returns  have  been  made.  Judgment, 
Bwing  T.  United  States.  35  Ct.  CI.  374,  reversed. 
—United  States  y.  Ewing,  22  S.  Ct  480,  184 
U.  S.  140,  46  U  Ed.  471. 

The  gross  receipts  of  a  post  office  upon  which 
under  Act  March  8,  1883,  compensation  of  a 
postmaster  is  to  be  fixed,  do  not  include  re- 
ceipts from  violations  of  federal  Criminal  Code, 
a  208  (Act  March  4,  1909.  c.  321,  35  Stat.  1128 
[U.  S.  0>mp.  St  Supp.  1911,  p.  1650]),  malting 
It  a  crime  to  dispose  of  stamps  outside  the  de- 
livery of  the  post  office  or  to  induce  purchase 
thereof  to  increase  his  compensation.— United 
States  y.  Foster,  34  S.  Ct.  666,  233  U.  S.  515. 
68  L.  Ed.  1074,  reversing  Judgment  (D.  C.)  211 
F.  206. 

43>10.  Iiettov  oftrriers. 

B«e  40  Cent  Dig.  P.  O.  i  17. 

Under  the  letter  carriers'  eight-hour  law 
(Act  May  24,  1888 ;  25  Stat  157  [U.  S.  Comp. 
St  1901,  p.  2637])  a  letter  carrier  is  entitled 
to  extra  pay  for  work  in  excess  of  eight  hours, 
whether  such  excess  is  employed  in  duties  strict- 
ly pertaining  to  carrying  letters,  or  in  other 
work  in  the  post  office,  whidi  is  authorized  by 
the  regulations  of  the  department,  and  required 
by  the  postmaster.— United  States  y.  Post,  148 
U.  S.  124,  18  S.  Ct  567,  37  L.  Ed.  392,  affirm- 
ing judgment  Post  y.  United  States,  27  Ct  CI. 
244. 

Under  the  letter  carriers'  eight-hour  law 
(Act  May  24,  1888  [U.  S.  Comp.  St.  1901,  p. 
2637])  the  government  cannot  set  off  against  a 
claim  for  extra  hours'  work  on  certain  days  a 
deficit  of  hours  occurring  because  the  carrier 
'  worked  less  than  eight  hours  on  Sundays  and 
legal  holidays.— United  States  v.  Gates,  148 
U.  S.  134,  13  S.  Ct  570,  87  L.  Ed.  396. 

^=»12.  Postal  roTennes,  property^  fiijida» 
and  aooouiLtfl. 

Sm  40  Cent.  Dig.  P.  O.  8  19. 

Rey.  St  I  4057,  relative  to  the  recovery  of 
funds  of  the  post-office  department  wrongfully 
paid  out,  provides,  •  among  other  cases,  that 
where  such  funds  have  been  paid  "by  the  mis- 
take, collusion,  or  misconduct  of  any  c^cer  or 
other  employ^  in  the  postal  service,  the  postmas- 
ter-general shall  cause  suit  to  be  brought  to  re- 
cover such  wrong  or  fraudulent  payment" 
Held,  that  the  word  "mistake,"  as  here  used, 
includes  the  erroneous  construction  or  applica- 
tion of  A  statute;  and  therefore  where  money 
has  been  illegally  paid,  by  reason  of  miscon- 
struction of  the  law,  and  the  postmaster  general 
has  money  of  the  recipient  in  his  possesion,  he 
need  not  pay  it  over,  and  then  sue  lor  the  illegal 

Payments,  but  he  may  hold  it  subject  to.&e 
ecision  of  the  court  in  a  suit  by  the  claimant. — 
Wisconsin  Cent  R.  Co.  y.  United  States,  17  S. 
Ct  45, 164  U.  S.  190,  41  L.  E6.  399. 

n.  MATTiABLB  MATTER,   TRAH8MIS- 

8ION  AKD  DEUVERT  OF  MATL, 

AND  MONET  ORDERS. 

Due  process  of  law,  regulations  denying,  F^e 
Constitutional  Law,  ^=»254. 

Restraining  refusal  to  transmit  certain  publica- 
tions* at  second-class  rates,  see  Injunction, 
<Ss>186. 

Review  of  fraud  orders  on  certiorari,  see  Cer- 
tiorari, «»21. 

United  States,  claims  against,  on  purchase  of 

Sneumatic  transportation  devices,  see  United 
tates,  €»95. 


^=»14«  EzolnsloA  of  matter  feoaa 

See  40  Cent  Dig.  P.  O.  i  2L 

The  constitutional  grant  of  power  to  con- 
gress to  establish  post  offices  and  post  roads  car- 
ried with  it  all  the  powers  necessary  to  make 
the  grant  effective,  including  the  power  to  for- 
bid the  use  of  the  mails  to  carr^  matter  used  in 
the  dissemination  of  crime  or  immorality.— Eic 
parte  Rapier,  148  U.  S.  110,  12  S.  Ct  374,  36 
LuEd.  93. 

With  respect  to  this  power  no  distinction 
can  be  made  between  mala  in  se  and  mala  pro- 
hibita,  and  the  question  as  to  what  shall  be  ex- 
cluded must  be  left  to  congress,  in  the  exercise 
of  a  sound  discretion. — Id. 

Act  Cong.  Sept  19.  1890  [U.  S.  C<Hnp.  St' 
1901,  p.  2659],  e:(cluding  lottery  matter  from 
the  mails,  is  within  the  constitutional  power 
conferred  by  the  grant  of  authority  to  establish 
post  offices  and  post  roads,  and  in  no  way 
abridges  the  freedom  of  the  press  or  the  right  of 
free  communication. — EIx  parte  Rapier,  143  U. 
S.  110.  12  S.  Ct  374,  36  U  Ed.  93 ;  Homer  y. 
United  States,  143  U.  S.  207,  12  S.  Ct  407.  36 
L.  Ed.  126,  affirming  order  (D.  a)  United 
States  y.  Horner,  44  F.  677. 

43>16«  Postage. 

See  40  Cent  Dig.  P.  O.  |  IS. 

Books  complete  in  themselves  are  not  be- 
cause published,  at  stated  intervals  and  in  con- 
secutive numbers,  entitled  to  second-class  poet- 
a£e  rates  under  Act  March  8,  1879,  c.  180,  I 
10,  20  SUt  355,  358  [U.  S.  Comp.  St  1901, 
p.  2646],  as  ''periodical  publications,"  although 
they  conform  in  every  respect  to  the  conditions 
of  section  14  of  that  act  upon  which  a  publi- 
cation shall  be  admitted  to  the  second  class.— 
Houghton  y.  Payne,  24  S.  Ot  590,  194  U.  S. 
88.  48  li.  Ed.  888:  Smith  y.  Payne^  24  S.  Ct 
595,  194  U.  S.  104,  48  L.  Ed.  §6s. 

The  refusal  by  the  Postmaster  General  to 
admit  to  the  mails  as  a  periodical  publicationt 
entitled  to  second-class  rates,  a  monthly  musi- 
cal publication,  each  issue  of  which  is  complete 
in  itself,  treating  of  the  works  of  a  single  mas- 
ter  musician,  with  a  greater  i>ortion  of  its 
pages  devoted  to  specimens  of  his  genius,  is  not 
so  clearly  an  erroneous  exercise  of  his  discre- 
tion as  to  call  for  interference  by  the  courts. 
—Bates  &  Guild  Co.  y.  Payne,  24  S.  Ct  595, 
194  U.  S.  106,  48  U  Ed.  ^ 

Books  embraced  in  mail  matter  of  the  third 
class  by  Act  March  8,  1879,  f  17,  cannot  be 
given  the  benefit  of  second-class  postal  rates  ac- 
corded by  section  14  to  periodical  publications^ 
by  publishing  them  in  a  series  at  regular  inter- 
vals.—Smith  y.  Hitchcock,  88  &  Ct  6,  226  U. 
S.  53,  57  U  Ed.  119,  affirming  decrees  Hitch- 
cock y.  Smith,  34  App.  D.  OL  {^1,  and  Same  T« 
Tousey,  Id.  535. 

Weekly  82-page  publications  containing  a 
single  story  by  the  same  author,  containing 
nothing  else,  except  a  roll  of  honor  with  an- 
swers to  inquiries,  etc.,  are  not  ''periodical  pub- 
lications," entitled  to  second-class  postal  rates 
under  Act  March  8. 1879,  §  14.  but  are  "books" 
which,  by  section  17,  take  the  higher  third-class 
rate.— Id. 

^=»21.  Contrasts  fov  earryias  malls. 

See  40  Cent  Dig.  P.  O.  §i  S7-39. 

A  regulation  of  the  post  office  department 
that  contracts  in  a  section  of  the  country  are  to 
be  let  for  four  years  cannot  be  held  to  impose 
any  obligation  on  the  postmaster  general  so  that 
a  contract  to  be  implied  from  services  rendered 
after  the  expiration  of  a  written  contract  should 
be  construed  to  last  four  years,  but  is  merelj 
designed  to  further  the  administration  of  busi- 
ness.—Jacksonville,  P.  &  M.  R.  Co.  y.  United 
States,  118  U.  S.  626,  7  S.  Ct  48,  30  li.  Ed. 
273. 

Where,  in  the  condition  for  the  carrying  of 
the  United  States  mails,  attendant  on  a  land 


[Sop.CtDlg.— Page  1€29] 


POST  OFFICE,  II 


«=»21 


grant  to  a  railroad  corporation,  the  postmaster 
general  la  empowered  to  establish  the  price  un- 
til fixed  by  congress,  snch  power  includes  the 
power  to  prescribe  the  period  of  its  duration, 
whidi  is  in  his  discretion,  unless  collateral  stip- 
nlations,  which  could  not  be  enforced  without 
consent  of  the  company,  are  annexed  to  the 
agreement  vrith  him ;  for  in  that  case  a  contract 
is  created  which  cannot  be  disregarded  by  the 
government  without  a  breach  of  good  faith.— Id. 

Plaintiff,  a  railroad  company,  carried  the 
United  States  mails  for  four  years  under  a 
written  contract  with  the  postmaster  general 
It  was  bound  to  carry  the  mails,  under  the  terms 
of  its  land  grant,  at  suph  prices  as  congress 
should  by  law  direct.  After  the  expiration  of 
the  written  contract  the  company  continued  to 
perform  the  same  services  for  four  years  more, 
receiving  pay  for  some  months  at  the  old  rate, 
then  at  a  reduced  rate  fixed  by  the  postmaster 
general,  and  then  at  rates  reduced  twice  suc- 
cessivdy  by  acts  of  congress,  of  which  plaintiff 
received  notice.  Held,  on  action  to  recover  the 
difference  between  the  rates  as  reduced  by  con- 
gress and  the  rate  fixed  by  the  j>ostmaster  ged- 
eral,  that  no  right  could  be  implied  against  the 
government  from  the  continuance  of  the  servic- 
es, nor  was  plaintiff  bound  by  the  terms  of  its 
written  contract  by  reason  of  such  continuance. 
-Id. 

A  person  entered  into  two  mail  contracts, 
one  for  "mail  messenger  service,  ♦  ♦  •  for 
carrying  the  mails  between  the  New  York  city 
post  ofllce  and  the  railroad  stations  and  steam- 
boat landings,  and  between  the  several  stations 
where  transfer  service  is  required";  the  other 
for  "mail  station  service  *  ♦  .  ♦  between  New 
York  <dty  post  office  and  branch  offices."  Com- 
pensation for  increased  services  was  excluded  in 
the  former  contract,  but  provided  for  in  the 
latter.  Eeld,  that  service  between  station  E, 
No.  465  Eighth  avenue,  and  Hudson  River  Rail- 
road depot,  was  "mail  station  service.'*— United 
States  V.  Otis,  120  U.  S.  115,  7  S.  Ct.  449,  30 
L.  Ed.  600. 

Service  between  New  York  City  post  office 
and  the  Pennsylvania  Railroad  depot  in  Jersey 
City,  New  Jersey,  was  "mail  station  service," 
and  the  undertaking  contained  in  the  "maiil 
messenger  service"  contract  to  perform  addition- 
al duties  without  compensation  covered  only 
service  in  the  city  of  New  York.— Id. 

Rev.  St.  i  3962  [U.  S.  Comp.  St.  1901,  p. 
2704],  provides  that  "the  postmaster  general 
may  make  deductions  from  the  pay  of  [mail] 
contractors,  for  faOurea  to  perform  service  ac- 
cording to  contract  •  •  •  He  may  deduct 
the  price  of  the  trip  in  all  cases  where  the  trip 
is  not  performed,  and  not  exceeding  three  times 
the  price  if  the  failure  be  occasioned  by  the 
fault  of  the  contractor  or  carrier."  Held,  that 
this  section,  so  far  as  applicable  to  railroad  com- 
panies, was  not  repealed  by  Act  March  3,  1879, 
f  5  [U.  S.  Comp.  St  1901,  p.  2646],  providing 
that  the  postmaster  general  shall,  for  every  fail- 
ure of  a  railroad  company  to  deliver  mail  on 
schedule  time,  deduct  not  less  than  one-half  the 
price  of  the  trip,  and,  where  the  trip  is  not  per- 
formed, not  less  than  the  price  of  one  trip,  and 
not  exceeding,  in  either  case,  the  price  of  three 
trips.  The  latter  section  merely  makes  an  ex- 
ception to  the  provisions  of  section  8962  as  to 
railroad  jcompanies,  and  on  repeal  of  that  section 
of  the  act  of  1879  the  provisions  of  section  8962 
are  again  in  force.— Chicago,  M.  &  St  P.  R.  Co. 
v.  United  States,  127  U.  S.  406,  8  S.  Ct  1194, 
82  U  Ed.  180. 

The  contract  of  plaintiff,  a  railroad  compa- 
ny, for  carrying  mails,  expired  June  30,  1877, 
after  which,  however,  it  continued  to  carry 
them.  Act  Cong.  July  12,  1876  [U.  S.  Comp. 
St  1901,  p.  2721],  directed  the  postmaster  gen- 
eral to  recfuce  the  compensation  of  railroad  com- . 


panies;  and  such  officer,  on  December  20,  1877, 
readjusted  plaintiff's  compensation,  allowing 
from  July  1,  1877,  to  June  30,  1881,  the  maxi- 
mum authorized  by  the  act,  the  order  and  notice 
containing  the  qualification,  "unless  otherwise 
ordered."  Act  June  17,  1878  lU.  S.  Comp.  St 
1901,  p.  2722],  directed  a  further  similar  re- 
duction of  5  per  cent  after  July  1,  1878,  which 
was  effected  by  an  order  of  July  12,  1878,  and 
due  notice  to  plaintiff.  Plaintiff  continued  to 
carry  the  mails,  receiving,  without  objection,  the 
reduced  compensation.  Held,  that  the  reserva- 
tion, "unless  otherwise  ordered,"  in  the  former 
order,  gave  the  postmaster  general  the  right  to 
make  the  5  per  cent,  reduction,  even  if  such  or- 
der and  its  acceptance  constituted  a  contract — 
Eastern  R.  Co.  v.  United  States,  129  U.  S.  891, 
9  S.  a.  320,  32  Ll  Ed.  730. 

The  order  of  reduction  and  notice  to  plain- 
tiff under  the  act  of  June  17,  1878  [U.  S.  Comp. 
St  1901,  p.  2722],  constituted  an  offer  which 
plaintiff  might  accept  or  decline;  and  receiving 
the  reduced  compensation  without  objection  con- 
stituted an  acceptance.— ^Id. 

Where  the  contract  provides  that  the  post- 
master general  may  impose  certain  forfeitures 
on  the  contractor  for  failure  to  carry  the  mail 
within  the  prescribed  time,  the  exercise  of  such 
authority  is  not  subject  to  review. — ^Allman  v. 
United  States,  181  U.  S.  31,  9  S.  Ct  632,  33 
L.  Ed.  51. 

Rev.  St  U,  S.  f  8960  [U.  S.  Comp.  St  1901. 
p.  2702],  provides  that  "compensation  for  addi- 
tional service  in  carrying  the  mail  shall  not  be 
in  excess  of  the  exact  proportion  which  the  orig- 
inal compensation  bears  to  the  original  service." 
Section  8961  [U.  S.  Comp.  St  1901,  p.  27021, 
provides  that  an  allowance  for  increased  expedi- 
tion "shall  bear  no  greater  proportion  to  the 
additional  stock  and  carriers  necessarily  employ- 
ed than  the  compensation  in  the  original  con- 
tract bears  to  the  stock  and  carriers  necessarily 
employed  in  its  execution."  Act  Cong.  April  7, 
1880  rU.  S.  Comp.  St  1901,  p.  27a3],  provides 
that  the  service  under  a  contract  shall  not  be 
expedited  "to  a  rate  of  pay  exceeding  fifty  per 
centum  upon  the  contract  as  originally  let" 
Held  that,  where  the  number  of  trips  per  week 
to  be  made  by  the  carrier,  and  the  rate  of  speed, 
are  increased,  the  compensation  for  the  increas- 
ed speed  will  be  computed  on  the  allowance  for 
the  service,  including  the  additional  trips. — Id. 

Under  the  regulations  of  the  post  office  de- 
partment of  1873,  providing  that  "the  post- 
master general  may  order  an  increase  or  exten- 
sion of  service  on  a  route  by  allowing  therefor 
a  pro  rata  increase  on  the  contract  pay,"  the 
postmaster  general  may  increase  the  service 
by  changing  a  route,  and  enlarging  the  distance 
to  be  traveled,  without  advertising  for  bids, 
where  the  carrying  of  the  mails  between  the 
original  termini  is  thereby  facilitated.— United 
States  V.  Barlow,  132  U.  S.  271,  10  S.  Ct  77, 
33  L.  Ed.  346. 

Rev.  St  U.  S.  §  3961  [U.  S.  Comp.  St.  1901. 
p.  2702],  provides  that  "no  extra  allowance  shall 
be  made  for  any  increase  of  expedition  in  carry- 
ing the  mail,  unless  thereby  the  employment  of 
additional  stock  and  carriers  is  made  neces- 
sary." Section  4057  [U.  S.  Comp.  St  1901,  p. 
2756],  provides  that  "in  all  cases  where  money 
has  been  paid  out  of  the  funds  of  the  post  office 
department  under  the  pretense  that  service  has 
been  performed  therefor,  when,  in  fact,  such 
service  has  not  been  performed,  *  *  *  and 
in  all  other  cases  where  money  of  the  depart- 
ment has  been  paid  to  any  person  in  conse- 
quence of  fraudulent  representations,  or  by  the 
mistake,  collusion^  or  misconduct  of  any  officer 
or  other  employ^  m  the  postal  service,  the  post- 
master general  shall  cause  suit  to  be  brought  to 
recover   such   wrong   or   fraudulent   payment" 
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Held,  that  payments  made  for  expediting  the 
mail  service  under  a  mistake  as  to  the  addition- 
al number  of  men  and  animals  required,  and  in 
ignorance  that  none  were  employed,  could  be  re- 
covered back  by  the  government. — Id. 

Where  such  mistake  was' caused  by  fraudu- 
lent representations  of  the  contractors,  it  is  im- 
material whether  or  not  such  fraud  was  partici- 
pated in  by  the  subordinate  officers  of  the  de- 
partment.— Id. 

Under  a  contract  for  carrying  the  mails 
"from  S.,  by  St.  R.  and  N.,  to  G.,  15  miles,  and 
back,"  the  post  office  department  deducted  part 
of  the  contractor's  agreed  compensation,  by  rea- 
son of  his  having  made  his  return  trips -by  an- 
other route  than  that  specified.  HcZd,  that  a 
finding  that  the  contract  was  so  construed  by 
both  the  contractor  and  the  department  as  to 
permit  this,  thus  allowing  the  contractor  to  re- 
cover the  deductions,  could  not  be  sustained  on 
the  grounds  that,  as  Rev.  St.  S  3849  [U.  S. 
Gomp.  St  1901,  p.  2617],  makes  it  the  duty  of 
postmasters  to  report  delinquencies  of  contrac- 
tors to  the  postmaster  general,  the  presumption 
was  that  the  postmasters  on  the  route  had  ad- 
vised the  department  of  the  delinquency,  and 
that  an  officer  of  the  department  had  certified 
that  the  mails  had  been  carried  on  the  route 
''without  any  failure  or  delinquencies,  so  far  as 
shown  by  returns  received,"  where  it  was  not 
shown  that  the  postmasters  knew  of  the  terms  of 
the  contract  and  the  delinquency,  and  it  appear- 
ed that  the  postmaster  general  repudiated  the 
contractor's  methods  on  being  informed  thereof, 
as  the  certificate  indicated  that  the  "returns  re- 
ceived" did  not  show  the  delinquency. — United 
States  V.  Carr,  132  U.  S.  W4,  10  S.  Ct.  182, 
33  U  Ed.  483. 

Under  Rev.  St.  U.  S.  S  4057  [U.  S.  Comp. 
St.  1901,  p.  2756],  providing  that,  "in  all  cases 
where  money  has  been  paid  out  of  the  funds  of 
the  post  office  department  under  the  pretense 
that  service  has  been  performed  therefor,  when, 
in  fact,  such  service  has  not  been  performed,' 
suit  may  be  brought  for  its  recovery,  money  so 
paid  out  by  mistake  may  be  deducted  from  other 
money  due  the  payee. — Id. 

Rev.  St.  U.  S.  t  3961,  provides  that  no  extra 
allowance  shall  be  made  for  increase  of  expedi- 
tion in  carrying  the  mails,  unless  employment  of 
additional  stock  and  carriers  is  made  necessary 
thereby.  Section  4057  provides  that,  where 
money  is  paid  out  of  the  post  office  department 
under  pretense  that  service  has  been  performed, 
or  as  additional  allowance  for  increased  service 
actually  rendered,  when  the  sum  paid  was 
greater  than  allowed  by  law,  and  in  all  other 
eases  when  it  was  paid  in  consequence  of  fraud- 
ulent representations,  or  by  mistake,  collusion, 
or  misconduct  of  an  officer  or  employ^  in  the 
postal  service,  such  money  may  be  recovered  by 
suit.  Held  that,  in  such  suit,  a  petition  which 
alleges  that  defendant,  who  had  a  contract  to 
carry  the  mails  on  a  schedule  of  62  hours  a  trip, 
represented  that  the  schedule  time  should  be 
expedited  to  40  hours,  and  certified  that  50  per 
cent,  more  men  and  horses  would  be  necessary 
on  the  new  schedule;  that  the  postmaster  general 
made  an  order  reducing  the  schedule  to  43  hours, 
and  allowing  defendant  the  additional  amount; 
that  before  the  schedule  was  reduced  defendant 
had  been  carrying  the  mail  on  a  line  of  stage 
coaches,  which  he  ran  for  his  own  convenience 
and  benefit,  on  a  schedule  time  of  less  than  43 
hours;  and  that,  therefore,  no  additional  men 
or  horses  were  required  on  the  reduced  schedule, 
— does  not  state  a  cause  of  action,  since  it  does 
not  allege  that  the  additional  amount  was  paid 
bj  mistake,  or  through  fraudulent  representa- 
tions of  defendant,  or  that  if,  instead  of  using 
his  stage  line,  he  had  run  on  the  62-hour  sched- 
ule, as  he  had  a  right  to  do,  it  would  not  have 
taken  50  per  cent,  more  men  and  horses  to  re- 
duce the  time  to  43  hours. — TTnited  States  v. 
Voorhees,  135  U.  S.  550,  10  S.  Ct.  841,  34  U 
Ed.  25a 


Under  the  regulations  of  the  post  office  de- 
partment of  1873,  providing  that  "the  postmas- 
ter general  may  order  an  increase  or  extension 
of  service  on  a  route  by  allowing  therefor  a  pro 
rata  increase  on  the  contract  pay,"  the  post- 
master general  may  increase  the  service  by 
changing  a  route,  and  enlarging  the  distance 
to  be  traveled,  without  advertising  for  bids, 
where  the  carrying  of  the  mails  between  the 
original  termini  Is  thereby  facilitated.— United 
States  V.  Chidester,  11  S.  Ct  650,  140  U.  S.  49, 
35  L.  Ed.  339. 

Rev.  St.  U.  S.  S  3961,  provides  that  "no 
extra  allowance  shall  be  made  for  any  increase 
of  expedition  in  carrying  the  mail,  unless  there- 
by the  employment  of  additional  stock  and  ear- 
ners is  made  necessary."  Section  4057  pro- 
vides that  "in  all  cases  where  money  has  been 
paid  out  of  the  funds  of  the  post  office  depart- 
ment under  the  pretense  that  service  has  been 
performed  therefor,  when,  in  fact,  such  service 
has  not  been  performed,  •  •  *  and  in  all 
other  cases  where  money  of  the  department  haa 
been  paid  to  any  person  in  consequence  of  fraud- 
ulent representations,  or  by  the  mistake,  collu- 
sion, or  misconduct  of  any  officer  or  other  em- 
ploy6  in  the  postal  service,  the  postmaster  gen- 
eral shall  cause  suit  to  be  brought  to  recover 
such  wrong  or  fraudulent  payment,"  Held,  that 
payments  made  for  expediting  the  mail  service 
under  a  mistake  as  to  the  additional  number  of 
men  and  animals  required,  and  in  ignorance 
that  none  were  employed  conld  be  recovered 
back  by  the  government.— id. 

The  postal  appropriations  act  of  July  12, 
1876  (19  Stat.  78  [U.  S.  Comp.  St.  1901,  p. 
2722]),  provides,  in  section  13,  that  railroad 
companies  whose  roads  were  constructed  "in 
whole  or  in  part"  by  a  land  grant  from  con- 
gress, on  condition  that  the  mails  should  be 
transported  at  the  price  fixed  by  congress,  shall 
receive  only  80  per  cent,  of  the  compensation 
authorised  by  this  act.  With  regard  to  com- 
panies owning  roads  made  up  of  parts,  some  of 
which  were  aided  By  land  grants,  and  some  not, 
this  act  was  construed  from  1876  to  1885  by 
five  successive  postmaster  generals  to  reduce  the 
compensation  only  as  to  the  parts  so  aided. 
Held,  that  this  was  in  accordance  with  the  eq- 
uities of  the  case,  if  not  with  the  literal  wording 
of  the  statute,  and'  hence  the  construction  of 
the  department  should  be  regarded  as  conclusive 
on  subsequent  officials  and  the  courts. — Unite<l 
States  V.  Alabama  G.  S.  R.  Co.,  142  U.  S.  615, 
12  S.  Ct.  306,  35  Lw  Ed.  1134. 

Even  if  there  was  no  actual  fraud  by  the 
contractor,  the  government  was  entitled  to  re- 
cover under  a  count  for  money  paid  out  by  mis- 
take ;  for  if  the  increased  allowances  were  made 
in  reliance  on  the  contractor's  statements  as  to 
the  increased  number  of  horses  and  men  requir- 
ed, while  in  fact  the  number  actually  required 
and  used  was  much  less,  then  the  payment  was 
by  mistake,  within  the  meaning  of  the  statute. 
Rev.  St.  §  4057  [U.  S.  Comp.  St.  1901,  p.  27561. 
—United  States  v.  Piatt,  157  U.  S.  113,  15  S. 
Ct  498,  39  L.  Ed.  639. 

In  an  action  by  the  United  States  to  recover 
money  from  a  mail  contractor,  the  first  count  of 
the  complaint,  after  setting  out  the  original  con- 
tract, alleged  various  subsequent  agreements  for 
increased  compensation  for  the  purpose  of  ex- 
pediting the  service,  and  then  averred  that  the 
additional  allowances  were  made  solely  upon  the 
basis  of  defendant's  false  representations  as-  to 
the  additional  "men  and  horses"  required  by  the 
expedited  schedule,  and  that  by  means  thereof, 
and  by  false  vouchers,  defendant  procured  ex- 
cessive payments.  Rev.  St.  S  3961  [U.  S.  Comp. 
St.  1901,  p.  2702],  provides  that  no  extra  com- 
pensation shall  be  made  for  increased  expedition 
in  carrying  the  mails,  unless  thereby  the  em- 
ployment of  additional  "stock  and  carriers"  is 
made  necessary.  Held  that,  whatever  might  be 
the  meaning  of  the  words  "stock  and  carriers.** 
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they  at  least  inclndecl  men  and  horses;  that,  as 
the  postmaster  general  could  only  allow  increas- 
ed compensation  in  conformity  with  the  statute, 
it  must  be  assumed  that  he  did  so  on  the  basis  of 
the  representations;  and  that,  as  defendants  had 
agreed  to  the  amendments  of  the  contract,  they 
were  estopped  from  asserting  that  the  represen- 
tation was  not  intended  to  bring  the  contract 
within  the  statute;  and  heldy  further,  that  if 
"stock  and  carriers**  does  not  include  "men  and 
horses,'*  then  the  postmaster  general  had  no 
right  to  make  the  increased  allowances,  and  the 
excessive  payments  might  be  recovered  under 
the  express  provisions  of  Rev.  St  {  4057  [U.  S. 
Comp.  St.  1901,  p.  2756],  relating  to  the  insti- 
tution of  suits  to  recover  moneys  paid  out  of  the 
funds  of  the  post  office  department  under  false 
pretenses,  collusion,  mistake,  etc. ;  so  that,  in  ei- 
ther event,  the  count  stated  a  good  cause  of  ac- 
tion.— Id. 

Excessive  extra  aDowances  paid  to  a  subcon- 
tractor for  carrying  the  mails,  upon  the  faith  of 
false  representations  as  to  the  number  of  "hors- 
es and  men"  required  for  expediting  the  service, 
which  false  representations  were  made  by  the 
original  contractor  in  the  interest  and  at  the 
instigation  of  the  subcontractor,  may  be  recover- 
ed from  the  latter  by  an  action  brought  under 
Rev.  St,  S  4057  [U.  S.  Comp.  St,  1901,  p.  2756]. 
—United  States  v.  Piatt,  157  U.  S.  113,  15 
S.  Ct.  498,  3&  Ia  Ed.  639;  Same  v.  Salisbury, 
167  U.  S.  121,  15  S.  Ct.  501,  39  Ix  Ed.  639. 

Where  a  railroad  company  whose  road  was 
constructed  in  part  by  governmental  aid  has  for 
years  accorded  free  transportation  to  post-office 
inspectors  pursuant  to  a  claim  of  the  depart- 
ment therefor,  contained  in  their  commissions, 
and  has  made  no  demand  for  payment  at  the 
time  or  long  after,  such  acquiescence  amounts 
to  a  waiver  of  any  claim  for  compensation. — 
Central  Pac.  R.  Co.  v.  United  States,  17  S.  Ct. 
35,  164  U.  S.  93,  41  L.  Ed.  .362,  distinguishing 
Union  Pac.  Ry.  Co.  v.  United  States,  104  U.  S. 
662,  26  Lk  Ed.  884. 

The  fact  that  a  railroad  company  has  claim- 
ed and  been  awarded  compensation  for  certain 
services  in  connection  with  the  mails,  and  at 
the  same  time  has  failed  to  make  any  charge  or 
claim  for  the  transportation  of  post-office  in- 
spectors, is  evidence  of  a  waiver  of  any  claim 
for  the  latter  services. — Id. 

Act  June  3,  1856  (11  Stat.  20,  c.  43),  grant- 
ing lands  to  the  state  of  Wisconsin  to  aid  in 
the  construction  of  certain  railroads,  provided 
(section  5)  that  "the  United  States  mail  shall 
be  transported  over  said  roads  under  the  direc- 
tion of  the  postofBce  department  at  such  price 
as  congress  may  by  law  direct,"  and  that,  "un- 
til such  price  is  fixed  by  law,  the  postmaster- 
general  shall  have  the  power  to  determine  the 
same."  Act  May  5,  1864  (13  Stat.  66,  c.  80), 
again  granted  lands  to  the  state  for  three  speci- 
fied lines  of  road,  expressly  providing  that  the 
grant  was  made  upon  "the  same  terms  and  con- 
ditions" as  the  grant  of  1856.  The  general 
subject-matter  of  all  sections  of  the  act  of  1856 
except  section  5  was  expressly  re-enacted  by  act 
of  1864,  such  re-enactment  being  rendered  nec- 
essary by  certain  changes  in  these  sections. 
Held,  that  the  "terms  and  conditions"  referred 
to  by  the  act  of  1864  embraced  the  condition 
prescribed  by  section  5  of  the  act  of  1856.— Wis- 
consin Cent.  R.  Co.  v.  United  States,  17  S.  Ct. 
45,  164  U.  S.  190,  41  U  Ed.  399. 

Act  July  12,  1876  (19  Stat.  78,  c.  179),  au- 
thorizing the  postmaster  general  to  readjust  the 
rates  of  compensation  for  the  transportation  of 
the  mails,  provides  (section  13)  that  "railroad 
companies  whose  railroad  was  constructed  in 
whole  or  in  part  by  a  land  grant  made  by  con- 
gress on  the  condition  that  the  mails  should  be 
transported  over  their  road  at  such  price  as  con- 
gress should  by  law  direct,  shall  receive  only 


eighty  per  centum  of  the  compensation  author- 
ized by  this  act"  A  railroad  constructed  by  the 
aid  of  a  land  grant  made  in  1864  on  the  above 
condition  was  paid  full  rates  for  carrying  the 
mails  for  a  portion  of  the  time  prior  to  Janu- 
ary 8,  1884.  On  this  date  the  postmaster  gen- 
eral directed  that  from  July  1,  1883,  the  com- 
pensation should  be  reduced  to  the  rate  fixed 
by  the  act  of  1876,  and  also  restated  the  account 
for  carrying  the  mails  prior  to  July  1,  1883, 
and  deducted  out  of  moneys  earned  since  the  lat- 
ter date  the  excess  above  80  per  cent,  paid  for 
the  prior  period.  Heldy  that  the  railroad  com- 
pany ^was  not  entitled  to  recover  the  sum  so  de- 
ducted.   Mr.  Justice  Peckham  dissenting. — Id. 

Abandonment  of  a  contract  to  carry  mail  is 
prima  facie  established  in  a  suit  by  the  federal 
government  on  a  mail  contractor's  bond  by  the 
introduction  in  evidence  of  the  official  finding 
of  the  Postmaster  General  that  he  was  a  fail- 
ing contractor,  together  with  the  official  reports 
of  the  local  postmaster,  upon  which  the  finding 
was  based.  Judgment,  113  F.  1021.  61  O.  C.  A. 
688,  reversed.— United  States  v.  McCoy,  24  S. 
Ct.  528,  193  U.  S.  593,  48  U  Ed.  805. 

The  Postmaster  General  may  cancel  a  mail 
contract,  the  service  under  which  has  been  ma- 
terially decreased  by  using  street  cars  to  carry 
mail,  in  the  exercise  of  his  authority  under  the 
contract  and  U.  S.  Postal  Laws  and  Regula- 
tions, §  817,  to  increase,  decrease,  or  extend 
the  service  contracted  for  without  change  of 
pay,  and  to  discontinue  the  entire  service  when- 
ever the  public  interests,  in  his  judgment,  re- 
quire it.— Slavens  v.  United  Statesr25  S.  Ct 
229,  196  U.  S.  229,  49  L.  Ed.  457,  affirming  ^ 
judgment  38  Ct  Gl.  574 ;  Travis  v.  Same,  25 
S.  Ct  233,  196  U.  S.  239,  49  h.  Ed.  461.  af- 
firming judgment  38  ^Ct.  CI.  590. 

A  change  of  service  under  a  mail  contract, 
by  directing  the  carrying  of  the  mails  to  and 
from  street  cars  at  certain  street  crossings,  is 
fairly  within  the  power  reserved  by  the  con- 
tract in  the  Postmaster  General  to  order,  with- 
out additional  compensation,  any  additional 
service  caused  by  change  of  location  of  post  of- 
fice, stations,  or  landings,  or  by  the  establish- 
ment of  others  than  those  existing  at  the  time 
of  the  contract,  or  rendered  necessary,  in  his 
judgment,  from  any  cause,  and  to  change  the 
schedule,  vary  the  routes,  and  increase,  de- 
crease, or  extend  ''he  service,  without  change 
of  pay.— Id. 

A  contractor  for  carrying  the  mails  is  not 
entitled  to  extra  compensation  for  services  out- 
side the  terms  of  his  contract,  which  were  per- 
formed in  compliance  with  the  unauthorized 
demand  of  the  local  postmaster,  where,  upon 
protest  to  the  Postmaster  General,  the  con- 
tractor was  promptly  relieved  from  such  serv- 
ices, and  another  contract  was  made  for  their 
performance. — Id. 

The  adjustment  of  compensation  to  a  rail- 
way company  for  carrying  the  mails,  made  by 
the  Postmaster  General  in  the  exercise  of  his 
authority  under  Rev.  St.  U.  S.  S  4002  [U.  S. 
Comp.  St.  1901,  p.  2719].  to  arrange  the  rail- 
way routes  upon  which  the  mail  is  to  be  car- 
ried, and  to  adjust  and  readjust  compensation, 
may  be  confined,  where  an  extension  is  made 
beyond  the  terminal  of  an  established  mail 
route,  to  the  extension  alone,  without  read- 
justing the  compensation  for  the  whole  route 
as  extended.— Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
United  States,  25  S.  Ct  665,  198  U.  S.  385, 
49  L.  Ed.  1094. 

The  carriage  of  the  mails  up  and  down  the 
steps  at  elevated  railroad  stations  is  called  for 
by  a  contract  for  performing  the  covered  regu- 
lation wagon,  mail  messenger,  transfer,  and 
mail  station  service  or.  a  mail  route,  in  which 
the  contractor  agreed  to  take  the  mails  from 
and  deliver  them  to  the  post  offices,  mail  sta- 
tions, and  cars.    Judgment,  39  Ct.  CI.  420,  af- 
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firmed.— United  States  y.  Utah,  N.  &  G.  Stage 
Co.,  26  S.  Ot.  09,  199  U.  S.  414,  50  L.  Ed. 
251. 

The  positive  statement  in  the  government's 
advertisement  for  proposals  for  services  on  a 
mail  route  that  the  number  of  elevated  sta- 
tions to  be  served  was  two,  whereas  in  fact 
there  were  four  to  be  served,  entitles  the  con- 
tractor to  additional  compensation  for  the  ex- 
tra service  thereby  necessitated,  although,  the 
advertisement  reouired  bidders  to  inform  them- 
selves as  to  the  facts,  and  stated  that  addition- 
al compensation  would  not  be  allowed  for  mis- 
takes.—Id. 

An  increase  In  the  service  required  on  a 
mail  route^  as  the  result  of  the  establishment 
•of  a  new  distributing  station  in  the  city  of  New 
York,  amounting  to  more  than  300.000  miles  of 
additional  transfer  service,  and  involving  an 
additional  expenditure  of  nearly  $10,000  for 
ferry  tolls,  cannot  be  required  by  the  Postmas- 
ter General  without  extra  compensation,  under 
the  authority  reserved  to  him  in  the  contract  to 
•call  for  new,  additional,  mail  messenger,  or 
transfer  service  without  additional  compensa- 
tion.—Id. 

A  railway  company  carrying  the  mails  over 
a  continuous  route  which  includes  certain  land- 
4iided  railroads  is  only  entitled  to  the  landgrant 
rates  for  those  portion^  of  the  route,  under  the 
provisions  of  Act  July  12,  1876,  c.  179,  |  13, 
19  Stat  82  (U.  S.  Comp.  St.  1901,  p.  2722),  that 
railroad  companies  wnose  railroad  was  con- 
structed in  whole  or  in  part  by  a  grant  of  land 
made  by  Congress  on  the  condition  that  the 
mails  should  be  transported  over  their  roads  at 
such  price  as  Congress  should  by  law  direct 
should  receive  only  80  per  cent,  of  the  compen- 
sation fixed  by  that  act  for  similar  service  for 
nonland-aided  roads,  which  provisions  must  be 
-construed  as  extending  not  only  to  the  original 
land-aided  companies,  but  to  every  other  compa- 
ny carrying  the  mails  over  such  roads.  Judg- 
ment (1908)  43  Ct.  CI.  595,  affirmed.— Chicago, 
St.  P.,  M.  &  O.  Ry.  Co.  V.  United  States,  30  S. 
€t  470,  217  U.  S.  180.  54  L.  Ed.  721. 

The  8<»rvice  contemplated  by  a  screen 
wagon  mail  service  contract  for  carriage  be- 
tween the  post  office  and  railway  mail  stations 
at  Omaha  must  be  deemed .  to  include  the 
mails  to  and  from  all  the  railroads  using  the 
union  station  at  that  point,  although  some  of 
-such  railroads  were  not  specifically  named  in 
the  contract,  where  it  had  long  been  the  prac- 
tice of  the  government  and  the  screen  wagon 
-contractors  to  regard  such  service  as  a  part 
of  the  contract,  and  the  public  advertisement  for 
proposals,  expressly  made  a  part  of  the  con- 
tract, warned  bidders  to  familiarize  themselves 
with  the  situation  by  personal  investigation  and 
inquiry.— (1912)  Huse  v.  United  States,  32  S. 
Ct.  119,  222  U.  S.  496,  56  L.  Ed.  285,  affirming 
judgment  (1908)  44  Ct.  CL  19. 

The  authority  of  the  Postmaster  General, 
under  Act  March  2,  1907,  as  to  additional  com- 
pensation for  railway  post  office  car  service, 
extends  to  fixing  the  same  price  for  the  longer 
as  for  the  shorter  cars. — Atchison,  T.  &  S.  F.  R. 
Co.  V.  United  States,  32  S.  Ct  702,  225  U.  S. 
<640,  56  L.  Ed.  1236. 

United  States  held  not  liable  as  on  implied 
contract  to  pay  reasonable  value  of  railway 
post  office  car  service  where  the  railway  com- 
pany, being  under  no  obligation  to  supply  post 
office  cars,  chose  to  furnish  such  service.— Id. 

The  express  authority  to  discontinue  a  con- 
tract to  carry  the  mails  on  payment  of  one 
month's  extra  pay  and  to  make  such  contracts 
as  are  deemed  best,  given  to  the  United  States 
by  the  terms  of  the  proposal  that  led  up  to  the 
<x)ntract,  cannot  be  read  out  of  it  as  inapplica- 
ble to  the  situation  relating  to  mails  over  des- 
ignated routes  in  Alaska,  whatever  may  be  the 
difficulties    of   pe  *formance.— Miller   y.    United 


States,  34  S.  Ct.  570,  233  U.  S.  1,  58  Ii.  Ed. 
823,  affirming  judgment  47  Ct.  CL  146. 

The  exercise  by  the  Postmaster  General  of 
his  authority  to  discontinue  the  contract  for  the 
carriage  of  the  mails  over  designated  routes  in 
Alaska  cannot  be  revised  by  the  courts  in  the 
absence  of  fraudulent  motive  or  bad  faith.— Id* 

^=s>23.  DellTery  of  Biail  in  ^•njnemL 

See  40  Cent  Dig.  P.  O.  ii  42,  4S. 

The  mling  of  the  Post  Office  Department 
that  mail  addressed  to  the  '^National  Life  In- 
surance Company"  at  Chicago,  111.,  without 
street  or  office  address,  be  delivered  to  the  cor- 
poration of  that  name,  and  not  to  a  company 
subsequently  incori>orated,  with  a  similar  name, 
will  not  be  interfered  with  because,  judging  from 
past  experience,  the  very  jsreat  majority  of  the 
mail  80  addressed  is,  in  fact,  intended  for  the 
latter  company.— National  liife  Ins.  Co.  of  Unit- 
ed States  y.  National  Life  Ins.  Co.,  28  S.  Ct. 
541,  209  U.  S.  317,  52  L.  Ed.  808. 

The  courts  will  not  interfere,  where  no 
palpable  error  appears,  with  the  ruling  of  the 
Postoffice  Department,  that  mail  addressed, 
**Central  Trust  Co..  Chicago,  III.,"  with  no  far- 
ther designation  of  the  party  for  whom  it  is 
intended,  be  delivered  to  the  "Central  Trust 
Company  of  Illinois,"  an  Illinois  banking  cor- 
poration, and  not  to  a  foreign  corporation,  en- 
gaged in  the  mining,  promoting,  real  estate, 
and  trust  business,  in  the  city  of  Chicago,  un- 
der the  name  of  the  *'Cent]fal  Trust  Company.'* 
—(1910)  Central  Trust  Co.  y.  Central  Trust  Co. 
of  Illinois,  30  S.  Ct.  341,  216  U.  S.  251,  54  L. 
Ed.  469,  17  Ann.  Cas.  1066,  affirming  decree 
(1907)  152  P.  427.  81  O.  C.  A.  569,  which  af- 
firmed (C.  O.  1906)  149  F.  789. 


Frand  orders  and 
to  senders. 
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The  postmaster  general  is  not  justified  in 
prohibiting  the  delivery  of  letters  addressed  to 
a  corporation  which  assumes  to  heal  disease 
through  the  influence  of  the  mind,  by  the  provi- 
sions of  Rev.  St.  U.  S.  fiH  3929.  4041  [U.  S. 
Comp.  St.  1901,  pp.  2686,  2749],  and  Act  Cong. 
March  2,  1895,  f  4,  28  Stat.  963,  964,  c.  191 
[U.  S.  Comp.  St  1901,  p.  31801.  which  author- 
ize the  retention  of  letters  directed  to  any 
person  obtaining  money  through  the  mails  by 
false  pretenses  or  promises,  as  the  effective- 
ness of  such  treatment  is  a  mere  matter  of 
opinion,  and  the  statutes  are  only  intended  to 
cover  cases  of  actual  fraud  in  fact. — American 
School  of  Magnetic  Healing  y.  McAnnulty,  23 
S.  Ct.  33,  187  U.  S.  94,  47  L.  Ed.  90,  revez»- 
ing  Judgment  (C.  C.)  102  F.  565. 

A  financial  co-operative  scheme  which  con- 
templates the  creation  of  a  fund  out  of  enroll- 
ment fees  and  monthly  dues,  to  be  returned 
to  the  members  at  the  end  of  a  fixed  period  of 
membership  in  the  shape  of  "realizations,"  the 
amount  of  which  will  depend  upon  the  growth 
in  membership,  the  plan  being  certain  to  in- 
volve a  loss  to  every  one  interested  as  soon 
as  the  number  of  members  ceases  to.  increase, 
because  of  the  absence  of  any  provision  for  a 
reserve  fund,  is  a  lottery,  or  scheme  for  the 
distribution  of  money  by  lot  or  chance,  within 
the  meaning  of  the  provisions  of  Rev.  St.  U. 
S.  f  3929  [U.  S.  (>>mp.  St.  1901,  p.  26861,  as 
amended  by  Act  Sept.  19,  1890,  c.  908,  26  SUt. 
465  [U.  S.  Comp.  St  1901,  p.  26861,  and  of 
Rev.  St.  U.  S.  J  4041  [U.  S.  Comp.  St.  1901, 
p.  2749],  and  of  Act  March  2,  1895,  c  191,  § 
4,  28  Stat.  964  [U.  S.  Ccmp.  St.  1901,  p.  2688], 
empowering  the  Postmaster  General  to  deny 
the  privileges  of  the  mails  and  the  money  or- 
der and  registered  letter  service.  Judgment  (C. 
C.)  121  F.  927.  affirmed.— Public  Clearing  House 
V.  Coyne,  24  &.  Ct.  789,  194  U.  8.  497,  48  U 
Ed.  1092. 

The  interference  with  purely  private  or  do- 
mestic mail  matter  of  individuals,  which  may 
be  caused  by  the  seizure  and  return  of  letten 
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directed  to  persons  engaged  in  certain  prohib- 
ited enterprises,  nnder  a  '*frand  order"  issued 
by  the  Postmaster  General  under  the  author- 
ity of  Rev.  St  U.  S.  S  3920  [U.  S.  Comp.  St. 
1901,  p.  2686],  as  amended  by  Act  Sept  19, 
1890,  c  908,  26  Stat.  465  [U.  S.  Comp.  St 
1901,  p.  26861,  and  of  Act  March  2,  1895,  c. 
191.  8  4.  28  Stat  964  [U.  §.  Comp.  St  1901, 
p.  2688],  does  not  render  such  legislation  re- 
pognant;  to  the  federal  Constitution. — Id. 

An  objection  to  the  constitutionality  of  the 
provisions  of  Rev.  St.  U,  S.  {  3929  [U.  S. 
Comp.  St  1901,  p.  2686],  as  amended  by  Act 
Sept  19,  1890,  c.  908.  26  Stat.  465  [U.  S. 
Comp.  St  1901,  p.  2686],  and  of  Act  March  2, 
1895,  c.  191.  J  4,  28  Stat.  964  [tJ.  S.  Comp. 
St  1901,  p.  2688],  empowering  the  Postmaster 
General  to  direct  the  seizure  and  return  to  the 
sender  of  all  mail  matter  addressed  to  persons 
conducting  certain  prohibited  enterprises,  on 
the  gronxid  that  such  legislation  authorizes  an 
interference  with  the  purely  domestic  and  pri- 
vate mail  matter  of  individuals,  cannot  be  sue- 
cessfolly  urged  to  invalidate  a  "fraud  order" 
of  the  Postmaster  •  General  which  only  directs 
the  return  of  all  mail  matter  directed  to  the 
aUeged  fraudulent  concerns  or  their  officers  or 
agents  as  such. — ^Id. 

A  change  of  title  of  the  property  of  the 
addressee  of  registered  letters  is  not  so  af- 
fected by  the  seizure  and  return  to  the  sender, 
under  a  "fraud  order"  issued  by  the  Post- 
master General  under  the  authority  of  Rev.  St. 
U.  S.  §  3929  [U.  S.  Comp.  St  1901,  p.  2686]. 
as  amended  by  Act  Sept.  19.  1890,  c.  906,  26 
Stat  465  [U.  S.  Comp.  St  1901,  p.  2686],  and 
of  Act  March  2,  1895,  c.  191.  I  4,  28  Stat  964 
fU.  S.  Comp.  St  1901,  p.  2688],  as  to  render 
such  legislation  repu^ant  to  the  federal  Con- 
stitution, aa  authorizing  confiscation.— Id. 

m.   OFFENSES  AGAINST  POSTAL 

IiAWS. 

Argument  of  counsel,  see  Criminal  Law,  ^s» 
713,  730. 

Cruel  and  unusual  punishment,  see  Criminal 
Law,    «=»1213. 

Cure  of  defects  in  indictment,  see  Indictment 
and  Information,  ^=»202. 

Jeopard;^,  see  Criminal  Law,  ^=»200. 

Limitations,  see  Criminal  Law,  ^=»150. 

Presumption  of  innocence,  see  Criminal  La^, 
^=*308. 

Belease  on  habeas  corpus,  see  Habeas  Corpus, 
«=»92. 

Restraining  obstruction  of  mails,  see  Injunc- 
tion, ^=:»102. 

Separate  offenses,  see  Criminal  Law,  ^=^1216. 

Venue,  see  Criminal  Law,  ^=:»113. 

^=»27.  VIolatioiis  of  postal  roiiilatlons 
In.  seneral. 

See  40  Cent.  Dig.  P.  O.  U  45^7. 

A  State  statute  which  unnecessarily  inter- 
feres with  the  speedy  and  uninterrupted  car- 
riage of  the  United  States  mails  cannot  be  con- 
sidered a  reasonable  police  regulation. — Illinois 
Cent  R.  Co.  v.  State  of  Illinois.  163  tJ.  S. 
142,  16  S.  Ct.  1096,  41  L.  Ed.  107. 

• 

^=»29«   ConToyanoe  of  Piall  matter  ont  of 


Mailing  obaoono  mattor  or  nat- 
ter   for    Indocent    or    immoral 


Bee  40  Cent  Dig.  P.  O.  ii  60-69. 

€^31«  — «  In  general. 

See  40  Cent  Dig.  P.  O.  S9  60.  61 

It  is  no  defense  to  an  indictment  for  mail- 
ing nonmailable  matter,  in  violation  of  Rev. 
St.  I  3893  [U.   S.  Comp.  St.  1901,  p.  2658], 


See  40  Cent  Dig.  P.  O.  i  49. 

Letters  ot  telegraph  superintendent,  writ- 
ten to  a  station  a^ent  and  telegraph  operator, 
hdd  within  exceptions  of  Penal  Code,  §•  184, 
prohibiting  the  carriage  of  letters  otherwise 
than  in  the  mails,  except  such  as  relate  to 
freight  or  the  current  business  of  the  carrier. 
—United  States  y.  Erie  R.  Co.,  35  S.  Ct  193, 
235  U.  S.  513,  59  L.  Ed.  335. 


tures,  and  deposited  in  a  certain  post  office  a 
letter  giving  information  where  such  pictures 
might  be  obtained,  that  the  letter  was  deposited 
in  the  mails  at  the  instance  of  an  officer  of  the 
government,  where' it  does  not  appear  that  the 
officer  intended  to  induce  the  commission  of  a 
crime,  nor  that  the  letter  was  directed  to  a 
fictitious  person,  and  therefore  there  could  be, 
in  laW(  no  intent  to  give  information  to  any  one, 
it  having  been  mailed  with  a  view  of  giving 
information  to  the  receiver,  no  matter  what  his 
name. — Grimm  v.  United  States.  156  U.  S.  604, 
15  S.  Ct  470,  39  L.  Ed.  550,  affirmingjudsment 
(D.  C.)  United  States  v.  Grimm,  50  F.  528. 

On  a  prosecution  for  mailing  obscene  mat- 
ter, defendant  is  not  entitled  to  an  acquittal 
merely  because  he  did  not  know  that  the  matter 
might  be  characterized  as  obscene. — ^Rosen  v. 
United  States,  161  U.  S.  29,  16  S.  Ct  434,  480, 
40  L.  Ed.  606. 

Rev.  St.  §  3893  [U.  S.  Comp.  St  1901,  p. 
2658],  making  it  a  criminal  offense  to  place  in 
the  mails  any  "obscene,  lewd,  or  lascivious  pub- 
lication," refers  only  to  publications  which  are 
immoral  by  reason  of  their  relation  to  sexual 
impurity,  the  words  having  the  same  meaning 
as  is  given  gthem  at  common  l&w  in  prosecutions 
for  obscene  libel.— Swearingen  v.  United  States, 
161  U.  S.  446.  16  S.  Ct  562,  40  L.  Ed,  765. 

That  defendant's  offense  was  one  of  which 
he  was  guilty  through  his  entrapment  by  a 
government  inspector  affords  him  no  ground  of 
defense.— Andrews  v.  United  States,  162  U.  S. 
420,  16  S.  Ct.  798,  40  L.  Ed.  1023. 

It  is  no  valid  objection  to  a  conviction  of 
mailing  obscene  matter  that  the  government  in- 
spector who  instigated  the  prosecution,  on  be- 
ing informed  that  the  law  was  being  violated, 
wrote  decoy  letters,  in  answer  to  which  defend- 
ant mailed  the  objectionable  matter. — ^Price  v. 
United  States,  17  S.  Ct.  366,  165  U.  S.  311,  41 
L.  Ed.  727. 

^=;»32«  — —  Sealed  letters  or  paokases. 

See  40  Cent.  Dig.  P.  O.  S  61-  v 

A  private  letten  containing  obscene  matter, 
inclosed  in  an  envelope  on  which  there  is  noth- 
ing written  but  the  address,  is  not  within  the 
inhibition  of  Act  Cong.  July  12.  1876,  S  1  (19 
Stat.  90),  which  makes  it  a  misdemeanor  to 
deposit  in  the  mails  any  "obscene,  lewd,  or 
laj^vious  book,  pamphlet,  picture,  paper,  writ- 
ing, print,  or  other  publication  of  an  indecent 
character,"  or  any  *4etter  upon  the  envelope  of 
which"  indecent  language  is  written  or  printed. 
—United  States  v.  Chase,  135  U.  S.  255,  10 
S.  Ct  756,  34  L.  Ed.  117. 

The  insertion  of  the  word  **letter."  how- 
ever, after  the  word  *'paper,"  and  before  the 
word  "writing,"  in  such  section,  by  the  amenda- 
tory act  of  September  26,  1888  (25  Stat  496^ 
[U.  S.  Comp.  St  1901,  p.  2661]),  which  de- 
clares nonmailable  "every  obscene  ♦  ♦  ♦ 
book,  pamphlet,  picture,  paper,  letter,  writing, 
print,  or  other  publication  of  an  indecent  char- 
acter, •  ♦  ♦  whether  sealed  as  first-class 
matter  or  not,"  brought  such  a  letter  within 


This  Digest  is  oompiled  on  the  Key-Nnmber  System.   For  ezplanation*  see  pace  ilL 

Sx7P.CtJ>ig.— lOQ 


POST  OFFICE,  III 


[8up.Ct.Dig.— Page  1634] 


w 

the  inhibition  of  the  statute. — Grimm  v.  United 
States.  156  U.  S.  604,  15  S.  Ct  470,  39  L.  Ed. 
550.  affirming  judgment  (D.  C.)  50  F.  528; 
Andrews  v.  United  States,  162  U.  S.  420,  16 
S.  Ct  798,  40  L.  Ed.  1023. 

^=»34.  Mailing    matter    eonoeminc   lot- 
teries or  gift  enterprifles. 

See  40  Cent  Dig.  P.  O.  {  54. 

On  February  11.  1864,  the  Austrian  gov- 
ernment, to  raise  a  loan  of  40,000.000  florins, 
issued  bonds,  each  of  which  was  for  100  florins 
and  bore  upon  its  face  the  number  of  the  series 
to  which  it  belonged,  and  its  number  in  that 
series.  The  bonds  were  not  payable  at  any 
day  certain,  but  the  date  of  payment  was  to 
be  determined  by  drawings;  whereby  it  was 
determined  which  series  was  to  be  redeemed, 
and  the  amount  to  be  paid  for  each  bond.  For 
the  first  ten  years  there  were  to  be  five  draw- 
ings a  year;  for  the  next  ten  years,  four  draw- 
ings a  year;  for  the  third  ten  years,  three 
drawings  a  year;  and  thereafter,  up  to  and  in- 
cluding the  fifty-fifth  year,  there  were  to  be 
two  drawings  a  year,  at  the  end  of  which  time 
all  the  bonds  were  to  be  paid.  Under  this  plan 
the  smallest  amount  to  be  paid  for  any  bond 
thus  selected  for  redemption  during  the  first 
year  was  135  gulden,  during  the  second  year 
140  gulden,  during  the  third  year  145  gulden, 
and  so  on,  increasing  5  gulden  each  year  until 
the  amount  reached  200  gulden,  whidi  amount 
then  remained  stationary  until  all  were  re- 
deemed. In  addition  to  this  there  were  certain 
bonds  to  be  paid  in  each  year  for  which  large 
sums  were  to  be  given,  ranging  from  250,000 
gulden  to  400  gulden,  and  these  bonds  were  also 
to  be  determined  by  chance  at  the  drawings. 
Held^  that  the  scheme  of  these  bonds  is  an  "en- 
terprise, offering  prizes  dependent  upon  lot  or 
chance,"  and  was  in  the  nature  of  **a  lottery" 
or  so-called  *'gift  concert,'*  within  the  meaning 
of  Rev.  St  §  3894.  as  amended  by  the  act  of 
September  19,  1890,  26  Stat.  465  [U.  S.  Comp. 
St  1901,  p.  2659],  and  that  a  person  who  sends 
through  the  mails  a  circular  containing  an  an- 
nouncement of  the  bonds  redeemed  at  a  certain 
drawing,  and  a  notification  of  the  time  of  sub- 
sequent drawings,  is  guilty  of  a  violation  of 
that  act— Homer  v.  United  States,  147  U.  S. 
449,  13  S.  Ot  409,  37  L.  Ed.  237,  distinguish- 
ing Hohn  V.  Koehler,  96  N.  Y.  362,  48  Am. 
Rep.  628. 

Making  false  and  fraudulent  representa- 
tions through  the  mails  to  prospective  buyers  of 
cattle,  to  promote  a  scheme  to  defraud  by  in- 
ducing them^  to  come  and  inspect  the  cattle, 
after  which,  inferior  cattle  were  to  be  substitut- 
ed in  the  place  of  those  inspected  and  sold,  is 
not  punishable  under  Rev.  St  §  3894  (U.  S. 
Comp.  St.  1901,  p.  2659),  making  criminal  the 
use  of  the  mails  in  furtherance  of  lotteries,  or 
schemes  of  gain  dependent  upon  chance,  or 
**schemes  devised  for  the  purpose  of  obtaining 
money  or  property  under  false  pretenses,"  but 
such  acts  constitute  the  offense  prohibited  by 
section  5480  (U.  S.  Comp.  St.  1901,  p.  3096)  of 
using  the  mails  to  carry  on  any  scheme  or 
artifice  to  defraud.— United  States  v.  Stever,  32 
S.  Ct  51,  222  U.  S.  167,  56  L.  Ed.  145. 

^=»36.  Use  of  mails  to  defravcL 

See  40  Cent  Dig.  P.  O.  f  65. 

Rev.  St  I  5480  [U.  S.  Comp.  St.  1901,  p. 
3696],  as  amended  by  Act  March  2,  1889,  pro- 
vides that  if  any  person,  having  devised  or  in- 
tending to  devise  any  scheme  or  artifice  to  de- 
fraud by  correspondence  through  the  mails, 
shall,  in  executing  such  scheme,  place  any  letter 
or  circular  in  the  post  office,  he  shall  be  liable 
to  prosecution.  Held,  that  the  fact  that  the 
communication  placed  in  the  mails  by  the  pro- 
moter of  a  fraudulent  invcHtment  cimipany  con- 
tained merely  statements  as  to  the  future  prof- 
its which  would  accrue  to  investors,   and  not 


misrepresentatidns  as  to  existing  facts,  did  not 
affect  his  liability.— Durland  v.  United  States, 
161  U.  S.  306,  16  S.  Ct  508,  40  L.  Ed.  709. 

Rev.  St.  S  5480  [U.  S.  Comp.  St.  1901,  p. 
3696],  as  amended  by  Act  March  2,  1889,  pro- 
vides that  if  any  person,  having  devised  or  in- 
tending to  devise  any  scheme  or  artifice  to  de- 
fraud by  correspondence  through  the  mails, 
shall,  in  executing  such  scheme,  place  any  letter 
or  circular  in  the  post  office,  he  shall  be  liaUe 
to  prosecution.  Held,  that  the  letters  need  not 
have  been  such  as  would  be  effective  in  carrying 
out  the  fraudulent  scheme. — Id. 

The  offense  of  using  the  mails  in  further- 
ance of  "schemes  devised  for  the  purpose  of  ob- 
taining money  or  property  under  false  pretens- 
es," denounced  by  Rev.  St.  S  3894  (U.  S. 
Comp.  St  1901,  p.  2659),  includes  only  schemes 
having  a  similitude  to  the  lottery  .and  other 
like  schemes  particularly  described  by  the  par- 
ticular words  of  the  section,  and  does  not  cover 
the  use  of  the  mails  to  promote  other  schemes 
to  obtain  money  or  property  by  means  of  false 
pretenses,  which  is  embraced  by  the  provisions 
of  section  5480  (U.  S.  Comp.  St  1901,  p.  3690), 
making  criminal  the  use  of  the  mails  to  carry 
on  any  scheme  or  artifice  to  defraud. — United 
States  V.  Stever,  32  S.  Ct.  61,  222  U.  S.  167,  56 
U  Ed.  145. 

Tlie  mailing  of  letters  in  execution  of  a 
scheme  to  defraud  could  be  made  a  criminal  of- 
fense, as  was  done  by  Or.  Code,  §  215,  though 
the  fraudulent  scheme  be  outside  the  jurisdic- 
tion of  Congress.— Badders  v.  United  States,  36 
S.  Ct.  367,  240  U.  8.  391,  60  I*  Ed.  706. 

Persons  using  false  representations  in  sale 
of  farms  held  engaged  in  scheme  to  defraud 
within  Cr.  Code,  |  215,  making  criminal  the 
use  of  the  mails  in  execution  of  such  a  scheme. 
—United  States  v.  New  South  Farm  &  Home 
Co.,  36  S.  Ct.  505,  241  U.  S.  64.  60  L.  Ed.  890. 

^=936.  Miaoondnot  ia  oiHeial  eapaoity  4»r 
employment  in  %<fn.vxwl. 

See  40  Cent  Dig.  P.  O.  i  56. 

A  postmaster  including  in  his  report  as  a 
part  of  his  gross  receipts  under  which  his  sal- 
ary is  fixed  under  Act  March  3,  1883,,  the  re- 
ceipts from  the  sales  of  stamps  in  large  quan- 
tities used  at  another  post  office,  is  punishable 
under  federal  Criminal  Code,  $  206  (Act  March 
4,  1909,  c.  321,  35  Stat  1128  [U.  S.  Comp.  St. 
Supp.  1911,  p.  1649]),  for  making  a  false  re- 
turn, even  though  the  regulations  of  the  post- 
master general  adopted  under  supposed  author- 
ity of  Rev.  St  I  161  (U.  S.  Comp.  St  1901, 
p.  80),  that,  in  determining  gross  receipts,  un- 
usual sales  shall  not  be  included,  are  invalid; 
section  208  of  such  Code  regarding  as  criminal 
sales  made  outside  the  delivery  of  the  office  and 
otherwise  than  as  provided  by  law. — United 
States  V.  Foster,  34  S.  Ct.  666,  233  U.  S.  515, 
58  L.  Ed.  1074,  reversing  judgment  (D.  C.)  211 
F.  206. 

^s>37.  Illegal  sale  or  other  disposition  of 
postase  stamps. 

See  40  Cent  Dig.  P.  O.  8  57. 

Rev.  St  I  5451  [U.  S.  Comp.  St  1901,  p. 
3680],  provides  that  every  person  who  promises 
or  offi^rs  any  money  or  other  thing  of  value,  or 
tenders  any  contract  for  the  payment  of  money, 
to  any  officer  of  the  United  States,  with  intent 
to  influence  him  to  do  or  omit  to  do  anything  in 
violation  of  his  lawful  duty,  shall  be  punished, 
etc.  Act  Cong.  June  17.  1878  [U.  S.  Comp. 
St.  1901,  p.  2682],  prohibits  postmasters  from 
selling  or  dif^posing  of  postage  stamps  except  for 
cash.  Petitioner  wrote  to  a  postmaster  of  the 
fourth  class,  whose  compensation  was  based  on 
the  amount  of  stamps  canceled  at  his  office, 
asking  him  whether,  if  he  (petitioner)  would 
send  a  quantity  of  circulars  in  addressed  en- 
velopes,  the  postmaster  would  put  stamps  on 
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them,  and  send  out  a  certain  number  every  day, ' 
and  promiding  that,  if  he  would  do  so,  petition- 
er would  remit  the  price  of  the  stamps  when 
the  circulars  had  all  been  sent  out,  which  would 
require  about  25  days.  Held  an  attempt  to  in- 
duce the  postmaster  to  sell  stamps  for  credit, 
and  to  be  in  violation  of  the  above-named  sec- 
tion 5451.— Palliser  v.  United  States,  136  U.  S. 
257,  10  S.  Ct  1034,  34  L.  Ed.  514. 

€=»40.   EmbeBBlement  of  n&all  n&attev. 

See  40  Gent  Dig.  P.  O.  IS  60.  61. 


—  la  ^neraL 

See  40  Cent.  Dig.  P.  O.  8  60. 

It  is  only  where  letters  containing  nothing 
of  value  are  embezzled  that  the  offense  is  cog- 
nizable under  Rev.  St.  {  3891,  providing  that 
any  person  employed  in  the  postal  service  who 
shall  secrete,  embezzle,  or  destroy  any  such  let- 
ter, although  it  does  not  contain  any  security 
or  other  thing -of  value,  shall  be  punishable, 
etc.,  as  17  Stat.  146,  on  which  the  above  sec- 
tion is  founded,  in  place  of  ''although  it  does 
not  contain  any  security,"  etc.,  reads,  "which 
shall  not  contain  any  security,"  etc. — United 
States  V.  Lacher,  134  U.  S.  624,  10  S.  Ct.  625, 
33  L..  Ed.  1080. 

Two  classes  of  offenses— one  for  embezzling 
letters  containing  articles  of  value,  the  other 
for  stealing  the  contents— are  created  by  Rev. 
St.  f  5467  [U.  S.  Comp.  St  1901,  p.  3691], 
providing  that  any  person  employed  in  the  pos- 
tal service  who  shall  secrete,  embezzle,  or  de- 
stroy any  letter  intrusted  to  him,  or  which  shall 
come  into  his  possession,  and  which  was  intend- 
ed to  be  conveyed  by  mail,  and  which  shall  con-^ 
tain  any  note,  bond,  draft,  or  any  other  article* 
of  value,  or  who  shall  steal .  or  take  any  of 
such  things  out  of  any  letter  which  shall  have 
come  into  his  possession,  "and  provided  the 
same  shall  not  have  been  delivered  to  the  par- 
ties to  whom  it  is  directed,  shall  be  punishable 
by  imprisonment  at  hard  labor  for  not  less  than 
one  year  nor  more  than  five  years,"  as  is  seen 
by  resort  to  17  Stat.  p.  318,  §  279  [U.  S.  Comp. 
St  1901,  §  3691],  for  which  the  above  section 
18  a  substitute,  and  which,  after  the  words  ''to 
whom  it  is  directed,*'  reads,  "every  such  per- 
son shall,  on  conviction  thereof,  for  every  such 
offense,  be  imprisoned  at  hard  labor  not  less 
than  one  nor  more  than  five  years."  A  semi- 
colon should  be  substituted  for  the  comma  after 
the  word  "directed." — Id. 

The  term  "branch  post  oflSce,"  as  used  in 
Rev.  St  f  5469  [U.  S.  Cfomp.  St,  1901,  p.  3692], 
making  the  stealing  of  a  letter  from  the  mail  or 
post  office  or  "branch  post  office"  a  penal  of- 
fense, includes  every  place  within  such  office 
where  letters  are  kept  in  the  regular  course  of 
business  for  reception,  stamping,  sorting,  or  de-> 
livering. — Goode  v.  United  States,  159  U.  S. 
603,  16  S.  Ct  136,  40  L.  Ed.  297. 


-^  Decoy  letters  or  packages. 

See  40  Gent.  Dig.  P.  O.  9  61, 

A  letter  addressed  to  a  fictitious  person, 
know  to  be  such,  is  a  "letter"  within  the  mean- 
ing of  Rev.  St  §§  5467,  5469  [U.  S.  Comp.  St 
pp.  3691,  3692],  making  the  stealing  of  a  letter 
from  the  mail  a  penal  offense. — Goode  v.  United 
States,  159  U.  S.  663,  16  S.  Ct  136,  40  L.  Ed. 
297. 

On  a  prosecution  for  the  stealing  of  a  letter 
from  the  post  office,  the  fact  that  the  letter  was 
a  decoy  is  no  defense.— Goode  v.  United  States, 
159  U.  S.  663,  16  S.  Ct  136,  40  U  Ed.  297; 
Montgomery  v.  Same,  162  U.  S.  410,  16  S.  Ct 
797,  40  L.  Ed.  1020. 

Embezzling  or  stealing  the  contents  of  a 
"decoy"  letter,  mailed  by  government  officials 
or  detectives  to  a  fictitious  person  and  address, 
is    within    Rev.    St    $    5467.— Hall    v.    United 


States,  18  S.  Ct  237,  168  U.  S.  632,  42  L.  Ed. 
607. 

•A  decoy  letter  containing  marked  United 
States  t^urrency,  addressed  to  a  fictitious  per- 
son, and  deposited  in  the  mail  by  post-office  in- 
spectors, intended  to  be  intercepted  and  with- 
drawn from  the  mails,  is  a  "letter,"  within 
Rev.  St  I  5467,  providing  that  any  post-office 
employ^  who  shall  embezzle  or  destroy  any  let- 
ter or  steal  anything  out  of  a  letter  coming  in- 
to his  possession  shall  be  punished,  etc. — Scott 
V.  United  States,  19  S.  Ct  209,  172  U.  S.  343, 
43  L.  Ed.  471. 

^=»48.  Indlctiaent  or  inf  ormatieiLi 

See  40  Cent  Dig.  P.  O.  88  67-80. 

An  indictment  under  Rev.  St  U.  S.  f  5480 
[U.  S.  Comp.  St  1901,  p.  3696],  making  it  a 
crime  for  any  person,  having  devised  a  scheme 
or  artifice  to  defraud  other  persons  by  inciting 
them  to  open  communication  with  him  through 
the  post  office,  to  place  any  letter  in,  or  receive 
any  letter  from,  any  post  office,  is  fatally  de- 
fective if  it  charge  the  offense  in  general  lan- 
guage, without  disclosing  the  particulars  of  the 
scheme  or  artifice,  and  cannot  be  aided  or  cured 
by  verdict.— United  States  v.  Hess,  124  U.  S. 
483,  8  S.  Ct  571.  31  L.  Ed.  516. 

Rev.  St  I  5467  [U.  S.  Comp.  St  1901,  p. 
3691],  provides  that  any  employ ^  of  the  postal 
service  who  shall  secrete  or  embezzle  any  letter 
which  was  intended  to  be  carried  or  delivered  by 
any  mail  carrier,  and  which  shall  contain  any 
note  or  other  pecuniary  obligation  of  the  gov- 
ernment, "any  such  person  who  shall  steal  or 
take  any  of  the  things  aforesaid  out  of  any 
letter  *  •  •  provided  the  same  shall  not 
have  been  delivered  to  the  party  to  whom  it  is 
directed,"  shall  be  punished,  etc.  Held  that,  in 
an  indictment  of  a  postal  employ^  for  secreting 
and  embezzling  a  letter  containing  United  States 
treasury  notes,  failure  to  allege  that  the  letter 
had  not  been  delivered  to  the  person  to  whom  it 
was  directed  is  not  a  jurisdictional  error  that 
can  be  taken  advantage  of  on  habeas  corpus 
proceedings. — Wight  v.  Nicholson,  134  U.  S.  ±36, 
10  S.  Ct  487,  33  L.  Ed.  865. 

An  indictment  for  mailing  nonmailable  mat- 
ter, in  violation  of  Rev.  St.  §  3893,  as  amended 
by  Act  Sept  26,  1888,  c.  1039,  |  2,  25  Stat 
496  [U.  S.  Comp.  St  1901,  p.  26o8j.  alleged  that 
defendant  had  in  his  possession  a  large  number 
of  obscene  pictures,  and  deposited  in  a  certain 
post  office  a  letter  giving  information  where 
such  pictures  might  be  obtained.  Held  that  the 
gravamen  of  the  complaint  being  the  use  or  the 
mails  for  transmitting  such  information,  the  in- 
dictment was  not  bad  because  the  possession 
alleged  *  constituted  no  offense,  that  allegation 
being  merely  the  statement  of  a  fact  tending  to 
interpret  the  letter,  nor  because  the  letter  was 
not  in  itself  obscene,  nor  because  the  pictures 
referred  to  were  not  incorporated  or  fully  de- 
scribed in  the  indictment,  it  being  sufficient  to 
allege  their  character,  and  unnecessary  even  to 
charge  or  prove  unlawful  intent  as  to  any  par- 
ticular picture. — Grimm  v.  United  States,  156  U. 
S.  654,  15  S.  Ct  470j  39  L.  Ed.  550,  affirming 
judgment  (C.  C.)  United  States  v.  Grimm,  50 
F.  528. 

An  indictment  for  conspiracy  to  defraud 
through  the  mails,  under  Rev.  St  |  5480,  as 
amended  by  Act  March  2,  1889,  25  Stat  873 
[U.  S.  Comp.  St.  1901,  p.  3696],  which  alleges 
that  defendants  conspired  in  devising  a  scheme 
to  defraud  certain  persons,  to  be  carried  out 
by  each  of  the  defendants  representing  himself 
as  a  merchant,  and  using,  in  correspondence, 
paper  with  his  pretended  business  printed  there- 
on ;  defendants  mutually  to  represent  each  oth- 
er, to  the  persons  intended  to  be  defrauded,  to 
be  entitled  to  credit;  the  scheme  to  be  further 
effected  by  ordering  merchandise  from  said  per' 
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sons,  having  no  intention  to  pa^r  ^or  it.  but  in- 
tending to  convert  it  to  the  use  of  each  and  of 
each  other, — states  wi^  sufficient  clearness  the 
first  charge  requisite  under  the  section,  namefly, 
that  the  persons  charged  devised  a  scheme  to 
defraud.— Stokes  v.  United  States,  157  U.  S. 
187,  15  S.  Ct.  617,  39  L.  Ed.  667. 

The  second  requisite  of  such  an  indictment, 
namely,  a  charge  that  defendants  intended  to 
effect  the  scheme  by  opening  correspondence  with 
some  other  person  through  the  post  office  de- 
partment, or  by  inciting  such  otner  person  to 
open  communication  with  them,  is  sufficiently 
complied  with  by  an  allegation  that  the  post 
office  establishment  of  the  United  States  was  to 
be  used  for  the  purpose  of  executing  such  scheme 
to  defraud,  pursuant  to  said  conspiracy,  by  open- 
ing correspondence  with  said  persons,  and  by  in- 
citing said  persons  to  open  correspondence  with 
defendants  by  means  of  said  post  office  estab- 
lishment.— Id. 

Such  allegations,  together  with  allegations 
that,  for  the  further  purpose  of  executing  said 
conspiracy  to  defraud,  S.  (one  of  defendants)' did 
deposit  in  the  post  office  at  O.  a  letter  address- 
ed to  R.,  at  B.,  ordering  merchandise  from  him, 
which  letter  was  inclosed  in  an  envelope  depos- 
ited in  the  post  office  at  O.,  as  aforesaid,  to  be 
conveyed  by  the  post  office  establishment  to  R. ; 
that  the  letter  contained  a  check  on  M.,  a  bank- 
er, for  the  amount  of  tiie  merchandise  ordered, 
payable  to  R. ;  that  S.  never  had  anv  funds  de- 
posited with  M.,  but  the  sending  of  the  check 
was  pursuant  to  the  conspiracy,  a  scheme  to 
defraud  R.  of  his  merchandise  by  not  paying, 
and  intending  not  to  pay,  therefor,  but  to  con- 
vert the  same  to  the  use  of  S.  and  the  other 
defendants,— sufficiently  charge  the  offense. — Id. 

Where  an  indictment  under  Rev.  St  f  5480, 
as  amended  by  Act  March  2.  1889,  25  SUt.  873 
[U.  S.  Ck)mp.  St  1901,  p.  3696],  for  conspiracy 
to  defraud  through  the  mails,  charged  as  one  of 
the  acts  in  furtherance  of  the  conspiracy  that 
B.  deposited  in  the  post  office  a  letter  addressed 
to  D.,  applying  for  an  agency  to  sell  its  shoes, 
and  ordering  shoes,  railroad  waybills  showing  a 
shipment  of  the  shoes  by  D.,  and  an  order  by 
B.  to'a  freight  agent  to  deliver  his  freight  to  a 
certain  person,  are  admissible. — Id. 

Under  an  indictment  for  devising  a  scheme 
to  sell  counterfeit  money  through  the  mails,  bas- 
ed on  Act  March  2,  1889,  c  893  [U.  S.  Comp. 
St  1901,  p.  3696],  providing  for  the  punishment 
of  one  using  the  mails  in  the  execution  of  *'a 
scheme  to  defraud,  or  to  sell"  counterfeit  mon- 
ey, it  is  not  necessary  to  prove  a  scheme  to  de- 
fraud.—Streep  V.  United  States,  160  U.  S.  128, 
16  S.  Gt  244,  40  L.  Ed.  365. 

An  indictment  under  Rev.  St  I  3893  [U.  S. 
Comp.  St.  1901,  p.  2658],  for  depositing  an  ob- 
scene paper  in  the  mails,  which  alleges  that  it 
was  done  ''unlawfully,  willfully,  and  knowing- 
ly," sufficiently  states  knowledge  by  defendant 
of  the  contents  of  the  paper,  as  against  an  ob- 
jection first  made  after  verdict— Rosen  v.  Unit- 
ed States.  161  U.  S.  29,  16  S.  Ot  434,  480,  40 
Li.  Ed.  606. 

The  accused  may  apply  to  the  court,  before 
the  trial  is  entered  on,  for  a  bill  of  particulars, 
showing  what  parts  of  the  paper  would  be  re- 
lied on  by  the  prosecution  aa  being  obscene, 
lewd,  and  lascivious,  which  motion  the  court 
may  grant  or  refuse,  as  it  may,  in  the  exercise 
of  a  sound  legal  discretion,  find  necessary  to  the 
ends  of  justice.— Id. 

The  right  of  the  accused  to  be  informed  of 
the  nature  and  cause  of  the  accusation  with  rea- 
sonable certain^  is  not  infrin|ired  by  the  omis- 
sion from  the  indictment  of  indecent  and  ob- 
scene matter,  alleged  not  to  be  proper  to  be 
spread  on  the  record  of  the  court,  provided  the 
crime  charged,  however  general  the  language 
used,  is  yet  so  described  as  reasonably  to  inform 
the  accused  of  the  nature  of  the  charge.— Id. 

The  omission  to  state  in  the  indictment  the 
names  of  the  parties  intended  to  be  defrauded, 


and  the  names  and  addresses  on  the  letters  plac- 
ed in  the  post  office  in  carrying  out  the  fraudu- 
lent scheme,  is  excused  by  the  allegation,  if  true, 
that  such  names  and  addresses  are  to  the  grand 
jury  unknown.— Durland  v.  United  States,  161 
U.  S.  306,  16  S.  Ct.  508,  40  L.  Ed.  709. 

An  indictment  for  embezzling  letters  eon« 
taining  money  charged  that  the  letters  in  ques- 
tion came  into  defendant's  posse^on  as  a  rail- 
way postal  clerk,  to  be  delivered  to  the  persons 
addressed. '  The  evidence  disclosed  that  the  let- 
ters and  money  belonged  to  inspectors,  who  mail- 
ed them,  and  were  interceptea  by  tnem  before 
reaching  the  person  to  whom  they  were  ad- 
dressed. Heldt  that  this  was  an  immaterial  va- 
riance.—Montgomery  v.  United  States,  102  17. 
S.  410,  16  S.  Ct  797,  40  L.  Ed.  1020. 

An  indictment  under  Rev.  St  f  5467,  charge 
ed  a  postal  clerk  with  having  destroyed  a  cer- 
tain letter,  and  a  draft,  therein  contained,  "for 
fifty  francs,  D.  O.  Mills  &  Co.,  No.  d.0825O,  on 
Paris.  France,"  a  more  particular  description 
of  which  was  to  the  grand  jurors  unknown. 
HM  a  sufficient  description  of  the  draft — Roae- 
crans  v.  United  States,  17  S.  Ct  302,  165  U.  8. 
257,  41  L.  Ed,  708. 

Whether  or  not  matter  forming  the  basis 
of  a  prosecution  for  improper  use  of  the  mails 
is  too  obscene  to  be  set  out  in  the  record  is 
primarily  a  question  for  the  district  attorney 
in  preparpg  the  indictment,  and.  in  any  event, 
the  question  is  one  within  the  discretion  of  the 
trial  court— Dunlop  v.  United  States,  17  S.  Ot. 
375,  165  U.  S.  486.  41  U  Ed.  799. 

In  an  indictment  under  Rev.  St  I  5467.  cL 
2,  making  it  an  offense  for  a  postal  emplo76 
to  steal  anything  of  value  out  oz  any  letter  or 
package,  an  averment  that  the  letter  from  which 
the  thing  of  value  had  been  taken  was  to  be 
delivered  by  a  letter  carrier  is  surplusage,  and 
need  not  be  proved.— Hall  y.  United  States,  18 
S.  Ct  237,  168  U.  S.  632,  42  L.  Ed.  607. 

The  statute  creates  two  distinct  offenses,  and 
it  is  not  a  necessary  element  of  the  offense  de- 
scribed by  the  second  clause  that  the  letter  em- 
bezzled or  the  contents  of  which  are  stolen  shall 
be  intended  to  be  conveyed  by  mail  or  delivered 
bv  letter  carrier,  etc.,  as  required  by  the  first 
clause;  and  an  indictment  under  the  second 
clause  need  only  show  that  the  letter  was  one 
which  had  come  under  the  jurisdiction  and  into 
the  possession  of  the  post-office  department  and 
had  not  yet  been  deliyered  to  the  person  ad- 
dressed.—Id. 

• 

An  indictment  charging  that  accused  violat* 
ed  the  laws  by  depositing  in  a  post  office  an  ob- 
scene letter,  unfit  to  be  sent  through  the  mails 
in  an  envelope  bearing  a  specified  address,  suffi- 
ciently advised  the  accused,  in  absence  of  a  de- 
mand for  a  bill  of  particulars,  of  the  accusation 
against  him.— Bartell  v.  United  States,  33  S.  Ct 
383,  227  U.  S.  427,  57  L.  Ed.  583. 

The  charge  in  an  indictment  alleging  that 
accused  knowingly  violated  the  laws  of  the  Unit- 
ed States  by  depositing  an  obscene  letter  in  the 
mails,  is  not  so  indefinite  that  accused  could  not 
plead  conviction  in  bar  of  another  prosecution, 
as  in  such  case  accused  could  resort  to  parol 
evidence  to  show  the  subject-matter  of  the  for- 
mer conviction. — Id. 


An  indictment  under  Cr.  Code,  I  215,  for 
ing  the  mails  to  defraud,  need  only  aver  the 
scheme  and  its  attempted  execution  by  placing 
a  letter  in  the  post  office,  and  need  not  allege 
that  the  scheme  was  to  be  executed  by  the  use 
of  the  mails.— United  States  v.  Young,  84  S.  Ct 
303,  232  U.  S.  155,  68  L.  Ed.  54^ 

^s>40.  ETldenee. 

See  40  Cent  Dig.  P.  O.  ii  84-M. 

To  convict  a  post  office  employ^  of  stealing 
a  letter  from  a  branch  post  office,  there  being 
evidence  that  the  office  nas  been  known  as  a 
post  office  station,  and  has  been  used  as  such 
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for  years,  and  is  a  post  office  de  facto,  it  is  un- 
necessary to  show  that  it  was  regularly  estab- 
lished as  a  branch  post  office  by  law. — Goode  v. 
United  States,  159  U.  S.  663,  16  S.  Ot.  136,  40 
L.  Ed.  297. 

The  provision  in  the  statute  that  nothing 
therein  shall  authorize  any  person  to  open  any 
letter  or  sealed  matter  of  the  first  class  "not 
addressed  to  himself  does  not  vitiate  the  evi- 
dence of  a  post  office  inspector  who  opens  an 
obscene  letter  addressed  to  himself  under  a  ficti- 
tious 'name.— Andrews  v.  United  States,  162  U. 
S.  420,  16  S.  Ct  798,  40  L.  Ed.  1023. 

Where  it  has  been  proved  that  certain  news- 
papers have  been  received  by  the  addressees, 
under  circumstances  strongly^  indicating  that 
they  came  through  the  mails,  it  is  competent  to 
further  prove  that  upon  the  da^  these  pa'pers 
were  dated  large  numbers  of  copies  of  the  same 
newspaper  were  deposited  in  the  post  office  for 
mailing  and  delivery.— Dunlop  v.  United  States, 
17  S.  Ct.  375,  165  U.  S.  486,  41  L.  Ed.  799. 

Under  an  indictment  against  J.  R.  D.,  as 
the  proprietor,  for  depositing  in  the  mails  a 
newspaper  called  'The  Chicago  Dispatch,**  con- 
taining obscene  matter,  it  is  competent  to  ad- 
mit in  evidence,  as  tending  to  prove  identity 
and  ownership,  a  copy  of  a  newspaper  bearing 
the  heading  ''The  Dispatch,  by  J.  B.  D.,"  with 
the  additional  information-  that  it  is  ,Uie  offi- 
cial paper  of  the  city  of  Chicago  and  of  Cook 
county. — Id. 

For  the  purpose  of  showing  that  letters  or 
papers  addressed  to  a  post-office  inspector,  and 
which  he  found  on  hia  table  or  in  his  private 
box  in  the  post  office,  had  come  through  the 
mails,  it  is  competent  for  him  to  testify  as  to 
the  coarse  of  business  in  delivering  their  mail 
to  the  inspectors,  and  that  it  was  the  duty 
of  a  certain  messenger  to  gather  such  mail  from 
the  boxes  in  the  post  office,  and  distribute  it 
in  the  boxes  provided  for  the  inspectors.— Id. 

^=>50*  Trial  aad  reiiew. 

8«e  40  Cent  Dig.  P.  O.  M  87-8». 

The  court  may,  in  its  discretion,  leave  to  the 
jury  the  character  of  the  paper  mailed  by  de- 
fendant, with  instructions  as  to  the  rules  by 
which  they  should  be  guided  in  determining 
what  is  an  "eocene,  lewd,  or  lascivious  paper ,** 
witiiin  the  meaning  of  the  statute.— Rosen  v. 
United  States,  161  U.  S.  29,  16  S.  Ct  434,  480, 
40  Lu  Ed.  606. 

In  a  prosecution  for  mailing  a  newspaper 
containing  obgcene  advertisements,  it  was  shown 
that  a  post-office  inspector  had  repeatedly  talked 
with  defendant  about  the  paper,  of  which  de- 
fendant admitted  himself  to  be  the  responsible 
head ;  that  he  was  warned  that  there  were  com- 
plaints of  its  character,  and  that  the  district 
attorney  ocHuddered  the  advertisements  imder 
certain  heads  improper  and  illegal;  that  de- 
fendant replied  that  he  scarcely  ever  saw  the 
advertisements  before  publication,  but  had  in- 
structed his  agent  to  scrutinize  them  with  more 


care.  Held^  that  this  was  sufficient  evidence  of 
defendant's  knowledge  and  responsibility  to 
warrant  the  court  in  refusing  to  direct  an  ac- 
QuittaL— Dunlop  v.  United  States,  17  S.  Ct 
875,  166  U.  S.  486,  41  L.  Ed.  799. 

^:»51.   Senteabe  and  pmilslimeiit. 

See  40  Cent  Dig.  P.  O.  9  90. 

Rev.  St  U.  S.  S  5480  [U.  S.  Comp.St  1901, 
p.  3696],  provides  that  the  indictment  for  using 
the  mails  to  defraud  may  charge  offenses  to  the 
number  of  three  when  committ^  in  the  same 
six  calendar  months,  but  the  court  shall  give 
a  single  sentence.  The  petitioner  was  indicted 
for  three  distinct  oftenses  committed  in  the 
same  six  calendar  months,  and  was  convicted 
and  sentenced.  At  the  same  term  of  court  he 
was  indicted,  convicted,  and  sentenced  for  three 
other  offenses  under  the  same  statute,  conmiit- 
ted  in  the  same  six  months.  Held,  that  three 
separate  offenses  committed  in  the  same  six 
months  ma;^  be  joined  for  the  purposes  of  trial, 
and  when  joined  there  is  a  edngle  sentence,  but 
there  is  nothing  in  the  statute  to  indicate  an 
intention  to  make  a  single  continuous  offense, 
and  punishable  as  such,  of  what  without  it 
would  have  been  several  distinct  offenses,  each 
complete  in  itself.— Ex  parte  Henry,  123  U.  S. 
372,  8  S.  Ct  142,  31  L.  Ed.  174. 

A  single  sentence  on  conviction  under  sev- 
eral  indictments   for   several  offenses   commit- 
ted within  the  same  six  months,  on  a  prosecu- 
tion under  Rev.  St  8  5480  [U.  S.  Comp.  St. 
1901,  p.  3696],  for  fraudulent •  use  of  the  mails,* 
need  not  be  limited  to  the  sentence  prescribed 
for  one  offense  bv  that  section,  since  the  pro-i 
visions  which  authorize  the  joinder  of  three  ofj. 
fenses  in  one  indictment,  ana  the  imposition  oi, 
a  single  sentence  therefor,  do  not  have  the  ef-i 
feet  of  making  all  the  offenses  committed  with- ' 
in   six  months  amount  to  a  single  continuing 
offense.— Ex  parte  De  Bara,  21  S.  Ot  110,  179 
U.  S.  316,  45  L.  Ed.  207. 

POSTPONEMENT. 

I 
i 

Continuance  of  civil  actions,  see  Continuance: 
Criminal  Law,  ^=s>57a-60d. 

Law  authorizing  indefinite  postponement,  im- 
pairing obligation  of  contract,  see  Constitu- 
tional Law,  ^s»143. 

POST  ROADS. 

Right  of  telephone  company  to  construct  line 
along  post  roads,  see  Telegraphs  and  Tele- 
phones, ^s»10. 

POWDER. 

E>]ual   protection  of  laws,   see  Oonstitutiona) 

Law,  «ss>240. 
Interstate  conmieic«  regulations,  see  Commerce, 

^3s»60. 
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POWERS. 


Scope-Note, 

[INCLUDES  authority  reserved  by  or  limited  to  one  or  more  persons  to  dispose  of 
property  or  an  estate  therein  vested  in  another  or  others;  operation,  execution,  revocation, 
and  extinguishment  of  the  powers. reserved  or  granted;  rights  and  liabilities  of  donors  or 
grantors,  donees  or  grantees,  and  appointees  or  other  beueflciaries  of  such  powers  in  gen- 
eral ;  and  remedies  relating  thereto. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis. 

I.  Creation,  Existence,  and  Validity. 

[No  paragraphs  or  references  in  this  Digest    But  see  40  Cent  Dig.  Powers,  §|  1-31.] 

II.  Construction  and  Execution. 

17.  Extent  of  power  granted.    . 

20.  Sale,  exchange,  or  mortgage. 

32.  Mode  of  execution, 

33.  Intent  to  execute. 
39.  Failure  to  execute. 


Cross-References. 


Attorney,  see  Principal  and  Agent. 

Attof  ney,  pledge  of  stock  certificate  under  forged 
power,  Bee  Corporations,  ^=:»123. 

Imposition  of  transfer  tax  as  impairing  obliga* 

I  tion  of  contract,  see  Constitutional  I^w,  ^=:» 
145. 

Passing  to  assignee  in  bankruptcy,  see  Bank- 
ruptcy, ®=»139. 


Sale  in  mortgage,  see  Mortgages,  ^s»333-^79. 

Taxation  of  power  of  appointment  as  denial  of 
due  process  of  law,  see  Constitutional  Law, 
^=>283;  equal  protection  of  laws,  see  Consti- 
tutional liaw,  ^=>229;  privilege  of  citizens, 
see  Constitutional  Law,  ^=>206. 


I.   CREATION,   EXISTENCE,   AND   VA- 

UDIT7. 


[No  paragraphs  or  references  In  this  Digest, 
see  40  Cent.  Dig.  Powers.  9§  1-31.] 


But 


II.   CON8TBUCTION  AND  EXECUTION. 

^=»17.  Extent  of  power  graated. 

See  40  Cent.  Dig.  Powers,  §8  36-68. 

^=:»20.  ^—  Sale,  ezohansOt  or  mortgase. 

See  40  Cent.  Dig.  Powers,  9fi  48-65. 

The  extension  of  an  outstanding  mortgage 
upon  an  estate  which  the  person  extending  the 
same  is  by  will  empowered  to  **incumber  by  way 
of  mortgage  or  otherwise,  and  renew  the  same, 
is  a  valid  execution  of  the  power,  being  identical 
in  effect  with  the  literal  exercise  of  tne  authority 
by  the  creation  of  a  new  mortgage  in  place  of 
the  old  one.-— Warner  v.  Connecticut  Mut.  Life 
Ins.  Co.,  109  U.  S.  357,  3  S.  Ct.  221,  27  L.  Ed. 
962. 

^=:>32.  Mode  of  ezeontion. 

See  40  Cent  Dig.  Powers.  99  104-109,  128-138. 

B.  conveyed  land  to  a  trustee  in  trust  for 
his  wife  for  life,  and  at  any  time  to  convey  it 
to  'SUch  person  as  she  might  request  or  direct 
in  writing,  with  the  written  consent  of  B. 
Afterwards  B.  made  a  deed  of  the*  land  to  a 
third  person.  The  trustee  did  not  join  in  this 
deed,  and  the  wife  was  not  described  as  a  par- 
ty, but  it  was  duly  signed,  sealed,  and  acknowl- 
edged by  her.  Heldy  that  such  deed  was  not  an 
execution  of  the  power  of  appointment  reserved 


to  the  wife.— Batchelor  v.  Brereton,  112  U.  S. 
396,  5  S.  Ct.  180,  28  L.  Ed.  748. 

^^33.  Intent  to  ezeente. 

See  40  Cent.  Dig.  Powers,  99  UO-120 ;    16  Cent.  Dig. 
Deeds.  9  406. 

When,  from  the  whole  scope  of  an  instru- 
ment which  would  be  valid  as  the  execution  of  a 
power,  an  intention  can  be  gathered  to  act  under 
the  power,  the  instrument,  though  "not  expressly 
referring  to  the  power,  will  be  deemed  an  exer- 
cise  thereof;  and,  if  the  instrument  would  have 
no  effect  unless  made  in  pursuance  thereof,  the 
intention  will  be  inferred,  ut  res  magis  valeat 
quam  pereat.— Warner  v.  Connecticut  Mut.  Life 
Ins.  Co.,  109  U,  S.  357,  3  S.  Ct  221,  27  L.  Ed. 
962. 

Testatrix  bequeathed  property  to  her  daugh- 
ter for  life,  and  provided  that  "my  daughter  A. 
is  hereby  authorized  and  empowered  by  her 
last  will  and  testament,  duly  executed  by  her, 
to  dispose  of  this  bequest  *  *  *  as  she 
pleases."  The  daughter  in  her  will  recited: 
^'Whereas,  I  am  entitled  to  legacies  under  the 
last  will  of  my  deceased  mother,  and  to  a  dis- 
tributive share  in  the  several  estates  of  my  de- 
ceased sister.  *  •  *  and  my  brother,  *  •  * 
and,  notwitnstanding  my  coverture,  have  full 
testamentary  power  to  dispose  of  the  same,** 
and  devised .  "the  entire  property  and  estate  to 
which  I  am  now  in  any  wise  entitled,  or  which 
I  may  hereafter  acquire,  of  whatever  the  same 
may  consist,  to  my  beloved  husband.'*  Held^ 
that  this  was  a  valid  execution  of  the  power 
given  by  the  mother's  will. — Lee  v.  Simpson, 
134  U.  S.  572,  10  S.  Ct.  B31,  33  L.  Ed.  1038, 
affirming  (C.  C.)  39  F.  235. 
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PREMIUMS 


^»39.   Failure  to  execute. 

See  40  Cent  Dig.  Powers,  S§  153,  154. 

Where  tlie  grantor  of  certain  real  estate  has 
charged  the  property  with  a  fund  to  be  held 
by  the  grantee  in  trust  for  such  uses  as  she  may 
appoint,  and  she  fails  to  appoint  a  portion  of 
the  fund,  the  land  does  not,  upon  her  death, 
become  freed  from  the  charge  of  the  unappointed 
remnant,  but  it  falls  into  her  estate  and  passes 
under  her  will  as  a  part  of  the  personalty. — 
Hawkins  v.  Blake,  108  U.  S.  422,  2  S.  Ct.  804, 
27  L.  Ed.  775. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

Commencement  of  action,  in  general,  see  Ac- 
tion, ^=:»64. 

In  patent  office,  see  Patents,  ^=s>98-114. 

Legislative  regulations  as  encroachment  on  ju- 
diciary, see  Constitutional  Law,  ^=>55. 

Kegulations,  due  process  of  law,  see  Constitution- 
al Law,  ^=930^317;  equal  protection  of  laws, 
see  Constitutional  Law,  ^=»249. 

Retrospective  laws  relating  to  remedies,  see 
Constitutional  Law,  ^=>191. 

Rules  by  court,  see  Courts,  ^X=>82. 

Subjects  and  titles  of  acts,  see  Statutes,  ^=» 
117. 

Particular  proceedings  in  actions. 
See- 
Abatement  and  Revival,   ^s»73-76. 
Action,  ^=»54-57. 
Affidavits. 
Appearance. 
Assistance,  Writ  ,of. 
Continuance. 
Costs. 

Dama|res,  <&=»156-228. 
Depositions. 
Dismissal  and  Nonsuit 
Evidence. 

Exceptions,  Bill  of,  <8=s>32-69. 
Execution. 
Infants.  ^i=s>80. 
Judjfment,  «=>853-870. 
Judicial  Sales. 
Jury. 

Limitation  of  Actions. 
Lis  Pendens. 
New  Trial. 
Parties. 
Pleading. 
Process. 
Reference. 
Removal  of  Causes. 
Stipulations. 
Tender, 
Trial,    <S=»158,    ieO-ie2,    167-181,   185-296, 

325-^358. 
Venue. 
Witnesses,  <8=s>226-308. 

Particular  remedies  in  or  incident  to  actions. 

See- 
Arrest,  ^s»3. 
Assistance,  Writ  of. 
Attachment. 
Depositions. 
Discovery. 
Garnishment. 
Injunction. 
Interpleader. 
Receivers. 
Sequestration. 
Supersedeas. 

Procedure  in  criminal  prosecutions. 

See 

Arrest,  ^=>61,  62. 
Bail,  <S=»41-75. 
Criminal  Law. 
Forfeitures. 


See- 
Grand  Jury. 
Habeas  Corpus. 
Indictment  and  Information. 
Jury. 
Pardon. 
Searches  and  Seizures. 

Procedure  in  exercise  of  special  or  limited 

*Surisdiciion, 
See- 
Admiralty. 
Bankruptcy. 
Collision,  «=>112-154. 
Equity. 
Executors  and  Administrators,  ^s>314,  815» 

345^56.  469-472. 
Guardian  and  Ward,  «=>23,  76-112. 
Insolvency. 
Shipping,  ^=»209. 

Procedure  in  or  hy  particular  courts  or 

tribunals. 

See  Courts,  <S=»331-367,  879-400,  405. 

Procedure  on  revieiff. 
See—  ' 
Appeal  and  Error. 
Certiorari,  <8=>48-70. 
Criminal  Law,  <8=>1006-1193. 
Exceptions,  Bill  of. 
New  Trial. 
WiUs,  <&»356. 

PRE-EXISTING  LIABILITY. 

Consideration,  see — 
BiUs  and  Notes,  <8=»358,  359. 
Bonds,  ^;=s»93. 
Fraudulent  Conveyances,  ^=»85-88. 

PREFERENCES. 

See- 
Assignments  for  Benefit  of  Creditors,  ^=:»14, 

17,  21,  104-132,  309. 
Bankruptcy,  <8=>59,  60,   158-185,  311,  344r- 

351 
Bank's  and  Banking,  <8==>234,  286,  288. 
Carriers,  ^=s>13,  32. 
Commerce,  ^=»54. 

Constitutional  Law,  <&»162,  207,  240. 
Corporations,  ^=»544. 
Fraudulent  Conveyances,  ^=»115-126. 
Insolvency,  ^=»61. 
Mines  and  Minerals,  ^=^11. 

«     PREJUDICE. 

See- 
Appeal  and  Error,  ^=5>1025-1074. 
Criminal  Law,  <8=>1161-1177. 
Equity,  <&=>72,  73. 
Estoppel,  ^=»58. 
Removal  of  Causes,  «=»63-68. 

PRELIMINARY  EVIDENCE. 

See- 
Criminal  Law,  <g=»427. 
Evidence,  <&=»369-380. 

PREMATURE  ACTION. 

See  Replevin,  ^s>129. 

PREMIUMS. 

See- 
Constitutional  Law,  ^==>283. 
Insurance,  <@=>349-366. 
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PREPONDERANCE. 


See  Eyidence,  ^=5>598. 


PREROGATIVE  WRITS. 

Sec — 

Certorar!. 

Habeas  Corpus. 

Mandamus. 
'  Prohibition. 

Quo  Warranto. 

PRESCRIPTION. 

See- 
Adverse  Possession,  ^  ^s»8-13. 
Highways,  ^=»7-17^ 
Limitation  of  Actions. 
Waters  and  Water  CourseB,  ^=»128-130. 


PRESENTATION. 


Se< 


Banks  and  Banking,  «=s>28a 
Executors  and  Administrators,  ^=»225. 

PRESENTMENT. 

See  Bills  and  Notes,  «=»888-110l.    .- 

PRESERVATIVES. 

See  Food,  ^=»1. 

PRESIDENT. 

See  United  States,  ^s>26. 

Authority  of  bank  president,   see  Banks  and 

Banking,  <&=>262. 
Power  to  remove  officexsy  se^  United  States, 

35. 


PRESIDENTIAL  ELECTORS. 

See  United  States,  «ss>25. 

Determination     of     method     of     election 
judicial    question,    see   Constitutional    Iaw, 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  ^=»60-87. 

In   criminal   prosecutions,   see  Criminal  Law. 

«=>306-^23. 
On   appeal  or  error,   see—  ^ 

Admiralty,  ^=>118. 

Appeal  and  Error,  ^=>901-d38,  1031,  1091. 

Criminal  Law,  «s>114(><-1144,  1163. 


PRETENSE. 


See  BVaud. 


PRETERMITTED  CHILD. 

See  Descent  and  Distribution,  ^s»47. 

PREVENTIVE  RELIEF. 

See  Injunction. 

PRICE. 

Goods  sold,  see  Sales,  «ss>74-77,  202,  341-360. 
Monopolies,  fixing  piice  foj:  sale  of  goods,  see 

Monopolies,  ^:^1t. 
Restrictions  on  sale  of  patented  articles, 

Patente,  «=s>191,  216. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  ^s»792. 


PRINCIPAL  AND   AGENT. 

Scope-Note. 

[INCLUDES  the  relation  of  agency  created  by  letters  of  attorney  or  otber  express 
appointment,  or  arising  by  implication;  extent  and  exercise  6f  the  authority  conferred 
and  ratification  of  assumed  authsrity;  rights,  powers,  duties,  and  liabilities  of  the  parties 
as  between  themselves  and  as  to  others  incident  to  the  relation;  and  legal  proceediiigs 
relating  thereto. 

[For  related  matters  under  other  topiosy  see  oross-rdferencds  after  analysisJ 


Analysis. 
I.  The  Relation. 

(A)  Creation  and  Existence. 

^=>  3.  Agency  distinguished  from  other  relations. 

7.  Appointment  of  agent. 

9.  Agreements  for  appointment. 

10.  Letters  or  powers  of  attorney  under  seaL 

14.  Implied  agency. 

18.  Evidence  of  agency. 

23.  Weight  and  sufficiency. 

(B)  Termination. 

32.  Revocation  by  principal. 

33.  -^ —  Right  to  revoke  in  generaL 
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I.  The  Relation — ^Continued. 

(B)  Termination — Continued. 

^=>34.  Agency  coupled  with  interest. 

37. Revocation  of  letters  or  powers  of  attorney. 

43.  Death  of  principal. 

II.  Mutual  Rig^hts,  Duties,  and  Liabilities. 

(A)  Execution  o^  Agency. 

<S=»  66.  Keeping  and  rendering  accounts. 

67.  Liability  for  interest. 

68.  Failure  to'  act. 

69.  Individual  interest  of  agent. 

79.  Actions  for  negligence  or  wrongful  acts  of  agent, 

(B)  Compensation  and  Lien  oe  Agent. 

«=»81.  Right  to  compensation  in  general. 

85.  Reimbursement  of  advances,  expenses,  and  losses. 

III.  Rights  and  Liabilities  as  to  Third  Persons. 

(A)  Powers  oe  Agent. 

^=>  98.  Implied  and  apparent  authority. 

99. In  general. 

100. Principal's  property  and  business. 

103.  Purchases,  sales,  and  conveyances. 

105,  Collection  of  debts  due  principal. 

116.  .Undisclosed  limitation  of  authority. 

118.  Evidence  as  to  authority. 

119.  Presumptions  and  burden  of  proof. 

125.  Acting  in  principal's  name. 

126.  Execution  of  written  instruments. 

130.  Liabilities  incurred. 

136.  Liabilities  of  agent. 

(B)  Undisclosed  Agency. 

<S=»  145.  Liabilities  of  undisclosed  principal. 

(C)  Unauthorized  and  Wrongful  Acts. 

«=»147.  Duty  to  disclose  or  ascertain  authority. 
148.  Knowledge  or  notice  of  extent  of  authority. 
151.  Acting  after  termination  of  authority. 
158.  Fraud  of  agent. 

(D)  Ratification. 

^=>  168.  Implied  ratification. 

171.  Acceptance  of  benefits. 

172.  Ratification  in  part. 

173.  Evidences  of  ratification. 

(E)  Notice  to  Agent. 

«=>177.  Imputation  to  principal  in  general. 
178.  Scope  of  agency  or  authority. 
181.  Collusion  or  fraud  of  agent. 

(F)  Actions. 

•    ^=»183.  Rights  of  action  by  principal  or  agent  or  both. 
*•         189.  Pleading. 

Cf  OSS-References, 

See  Master  and  Servant 

Anents  to  receive  person  extradicted,  see  Ex- 
tradition, ^==>38. 

Declarations  by  agent  as  evidence  against  prin- 
cipal, see  Evidence,  ^=>240-244. 

Independent  contractors,  see  Master  and  Serv- 
ant, <S==>31&-819. 

Payment  of  note  by  or  to  agent,  tee  Bills  and 
Notes,  «=»426,  427. 


Agency  in  particular  relations,  offioeSf  or 

occupatioM, 
See- 
Attorney  and  Client. 
Banks  and  Banking,  «=»104r-116o  262. 
Brokers. 

Building  and  Loan  Associations,  ^=>46. 
Corporations,  <@=>283-356,  399-432. 
Counties,  ^=:»63. 
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See- 
Factors. 

Husband  and  Wife,  ^=»138. 
Inaurance,  <8=»16,  22,  874-^76,  627. 


Partnenhip,   ^=s>142-156b 
Shipping, 


I.   THE  RELATION. 

(A)   CREATION   AND   EXISTENCE. 

Appointment  by  court,  record  of,  see  Courts, 
^=9118. 

^=»3.   Agency  distlnciiislied  from   oilier 

relittions. 

See  40  Cent.  Dig.  Prtnc.  A  A.  99  S-9.  U.  12:    » 
Cent.  Dig.  Land.  A  T.  §  10. 

A  sewing  machine  company  agreed  with  one 
E.  to  appoint  him  "excIuBive  vendor,**  within 
a  defined  territory,  of  its  machines,  which  it 
contracted  to  sell  him  at  a  specified  discount, 
reserving  the  right  to  readjust  the  discount  in 
case  of  a  change  in  retail  prices  and  cost:  of 
manufacture.  E.  was  required  to  give  his  time, 
attention,  and  ability  primarily  to  forwarding 
the  interests  of  the  company,  and  forbidden  to 
deal  in  machines  in  any  wise  infringing  on  its 
own.  He  was  also  required  to  maintain  the 
company's  retail  prices  in  all  sales  made  by 
him.  It  was  provided  that,  if  for  any  reason 
the  connection  should  be  terminated,  the  com- 
pany should  have  the  right  to  repurchase  such 
machines  as  it  diose,  at  the  same  prices  that 
it  had  sold  them  to  E.,  and  that  "the  appoint- 
ment or  agency"  should  not  be  transferable  by 
E.  without  the  written  consent  of  the  company. 
Held,  that  the  effect  of  this  agreement  was  to 
make  E.  agent  for  the  sale  of  the  company's 
machines  in  the  territory  specified.— Willcox  & 
Gibbs  Sewing  Mach.  Co.  v.  Ewing,  141  U.  S. 
627,  12  S.  Ct.  94,  35  L.  Ed.  882. 

^=»7.  Appointment  of  asent. 

See  40  Ceot.  Dig.  Prlne.  A  A.  8§  16-28. 

^s»0.  — -  Asreements  for.  appointment* 
See  40  Ceat.  Dig.  Princ.  A  A.  S  17. 

An  English  mining  company,  t)eing  indebted 
to  D.,  and  desiring  to  obtain  further  advances 
from  him  to  work  its  mines  in  Utah,  executed 
a  writing,  by  which  it  was  agreed  that  D. 
should  advance  a  certain  amount  of  money,  and 
P.  was  appointed  manager  of  its  property  and 
business  until,  out  of  the  profits  of  working  the 
mine,  he  had  repaid  to  D.  all  money,  with  in- 
terest, advanced  by  him,  and  until  he  had 
mined  and  delivered  to  D.  the  amount  of  ore 
that  the  company  had,  by  a  previous  agree- 
ment, sold  to  him;  D.  to  have  the  power  to 
remove  P.  if  he  was  not  satisfied  with  his  man- 
agement, and  in  the  event  of  his  removal  to 
consult  with  the  directors  ks  to  the  appoint- 
ment of  his  successor.  The  company  also  exe- 
cuted a  power  of  attorney  to  P.,  authorizing 
him  to  work  and  manage  the  mine.  P.  em- 
ployed his  brother  to  haul  ore,  and  he  sued  D. 
for  the  value  of  his  services,  claiming  that  P. 
was  D.'s  agent.  Held,  that  P.  was  not  the 
agent  of  D.,  but  of  the  company,  and  that  the 
agreement  was  intended  only  as  security  for 
the  repayment  of  the  advances  made  by  D.  to 
the  company.— Davis  v.  Patrick,  122  U.  S.  138, 
7  S.  Ct.  1102,  30  L.  EH.  1090. 

^=9 10.  — —  XfOttere  or  po-wers  of  attor- 
ney nnder  seal. 

See  40  Ceot  Dig.  Prtno.  A  A.  fiS  19-2S. 

In  1832  the  law  of  Coahuila  and  Texas 
did  not  require  a  letter  power  of  attorney,  to 
take  possession  of  and  sell  land  granted  from 
the  government,  to  be  executed  with  the  same 
solemnities  as  the  act  of  sale  itself;  defects 
in  the  execution  going  only  to  the  proof  neces- 
sary  to  authenticate  the  instrument  in   legal 


proceedings.— Williams   t.   Conger,    125  XT.    S. 
397,  8  S.  Ct.  933,  31  L.  Ed.  778. 

From  the  recital,  in  a  power  of  attorney  to 
sell  land,  "In  the  city  of  Mexico,  January- 10, 
1837,  •  •  •  personally  appeared  *  •  •  a 
citizen,  •  •  *"  it  will  be  presumed,  in  the 
absence  of  proof,  that  the  grantor  was  a  citizen 
of  Mexico,  having  the  right  to  dispose  of  land 
in  Texas  at  the  time.— Id. 

^=»14.  Implied  asenoy. 
See  40  Cent.  Dig.  Prino.  *  A  M  M-8S. 

A  lender  who,  at  the  request  of  the  borrow- 
er, transmits  money  to  a  third  party  out  of 
which  to  pay  a  judgment  against  the  borrow- 
er, is  not  resfionsible  for  the  wrongful  detention 
of  a  balance  left  after  satisfaction  of  the  judg- 
ment—Dodge V.  Tulleys,  144  U.  S.  451,  12  S. 
Ct  728,  36  L.  Ed.  501. 

H.  negotiated  a  loan  on  realty,  in  some 
part  through  C.  A  Co.,  bankers.  Part  of  the 
money  was  retained  by  the  mortgagee  until  a 
building  was  finished  and  insured  in  his  favor. 
In  due  time,  H.  brought  his  policy  to  C.  &  Co., 
who,  at  his  request,  drew  on  the  mortgagee  for 
the  balance  due,  and  the  draft  was  paid.  The 
day  the  draft  was  drawn,  H.  was  credited  its 
amount  on  C.  &  Co.'s  books,  and  in  the  follow- 
ing days  checked  out  a  considerable  sum,  which 
would  else  have  been  an  overdraft  Held,  that 
the  deposit  was  his,  not  the  mortgagee's,  so 
far  as  regarded  C.  &  Co.'s  failure,  nine  days 
after  the  draft  was  drawn.— Merriam  v.  Haas, 
154  U.  S.  542,  14  S.  Ct  1159,  18  L.  Ed.  29. 

^=9l8.  Evidence  of  asenoy. 

See  40  Cent  Dig.  Princ  A  A.  89  S6-4L 

^=»23.  — *  Weisht  and  snlBoienoy. 

See  40  Cent  Dig.  Princ.  A  A.  8  41. 

One  who  had  borrowed  money  from  a  guard- 
ian testified  that  the  transaction  was  exclusive- 
ly with  one  acting  as  agent,  to  whom  he  exe- 
cuted a  deed  of  trust  as  security,  and  who  aft- 
erwards agreed  with  the  purchasers  of  a  portion 
of  the  land  covered  by  the  deed  that,  upon  pay- 
ment of  the  price  to  him  or  the  guardian,  he 
would  release  his  claim  as  ti*ustee.  It  was 
shown,  both  by  the  testimony  of  witnesses  and 
by  her  accounts,  that  the  purchase  money  was 
received  by  the  guardian.  Held,  that  the  agency 
was  sufficiently  proved  to  make  the  agreement 
for  release  binding,  though  the  guardian  denied 
that  such  person  was  her  agent;  she  having 
admitted  that  she  did  consent  to  his  acting  as 
her  agent  in  one  instance,  and  that  she  told  him 
the  purchasers  might  have  the  deed,  on  pay- 
ing a  certain  sum.— Johnson  v.  Christian,  128 
U.  S.  874,  9  S.  Ct  87,  32  L.  Ed.  412. 

(B)  TERMINATION. 

^==>32.  RoTOoation  by  prineignl. 
See  40  Cent  Dig.  Princ.  *  A.  H  54-63. 


— —  Rislit  to  roToke  in  general* 

See  40  Ceot  Dig.  Prioc.  A  A.  S  R4. 

There  is  nothing  in  an  agreement  by  whidi 
plaintiff  was  made  defendant's  agent  for  the 
sale  of  its  sewing  machines  to  take  it  out  of 
the  rule  that  the  company  may  at  its  pleasure 
revoke  the  agency  on  reasonable  notice  to 
plaintiff;  for  a  provision  therein  that  **viola- 
tion  of  the  spirit  of  this  agreement  shall  be 
sufficient  cause  for  its  abrogation"  is  not  equiv- 
alent to  a  provision  that  it  shall  continue  in 
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force  until  it  is  revoked  for  sufficient  cause,— 
Willcox  &  Gibbs  Sewing-Mach,  Co.  v.  Ewinfir, 
141  U.  S.  627,  12  S.  Ct.  94,  35  L.  Ed.  882. 

Agenej  coupled   witli  iiitar- 


est. 

8«e  40  Cent  Dig.  Prtno.  A  A,  9  69.  , 

An  interest  in  the  property  upon  which 
the  power  is  to  operate,  and  not  merely  an 
interest  in  the  exercise  of  the  power,  is  essen- 
tial to  make  a  power  of  attorney  one  coupled 
with  an  interest,  so  as  not  to  be  subject  to  rev- 
ocation. Decree  (Ariz.  1904)  76  P.  623,  af- 
firmed,—Taylor  V.  Bums,  27  S.  Ct.  40,  203  U. 
S.  120.  51  L.  Ed.  116. 

^=337.  —  BeTooation  of  letters  or  pow- 
ers of  attorney. 

See  40  Cent.  Dig.  Princ.  A  A.  S  69* 

A  married  woman  and  her  husband,  in  1859, 
executed  a  power  of  attorney  authorizing  her 
brother  to  sell  and  convey  certain  real  estate 
owned  by  her  in  the  city  of  Washington.  In 
1861  the  husband  became  an  officer  in  the  Con- 
federate army,  and  both  husband  and  wife  re- 
mained within  the  Confederate  lines  during 
the  continuance  of  the  war.  Before  its  close 
the  brother  sold  and  conveyed  the  property,  the 
wife  receiving  the  proceeds  with  full  knowledge 
of  the  facts  and  without  objection.  Held^  that 
the  agency  created  by  the  power  of  attorney 
was  not  revoked  by  the  war,  and  the  conveyance 
was  valid  against  the  heirs  of  the  wife.— Wil- 
liams V.  Paine,  18  S.  Ct  279,  169  U.  S.  55, 
42  li.  Ed.  658. 

With  certain  exceptions,  a  principal  named 
in  a  power  of  attorney  may  revoke  such  an  in- 
terest at  his  mere  pleasure,  though  the  agency 
may  be  expressly  claimed  to  be  irrevocable:  but 
when  the  authority  or  power  is  coupled  with  an 
interest,  or  when  it  is  a  part  of  the  security, 
the  power  is  irrevocable,  whether  so  expressed 
or  not.  Judgment,  Buffalo  Land  &  Exploration 
Co.  V.  Strong  (1903)  97  N.  W.  575,  91  Minn. 
84,  affirmed.— Strong  v.  Buffalo  Land  &  Explor- 
ation Co.,  27  S.  Ct.  780,  203  IJ.  S.  582,  51  L. 
Ed.  327. 

^=>43.   Deatb  of  pzinolpal. 

See  40  Cent.  Dig.  Princ.  A  A.  H  67-TL 

A  power  of  attorney  given  by  three  persons 
is,  by  the  death  of  two  of  them,  revoked,  at 
least  as  to  the  two.— Hanrick  v.  Patrick,  119 
U.  S.  156,  7  S.  Ct.  147,  30  L.  Ed.  396. 

The  authority  of  an  agent  of  a  firm  or 
joint  owners  ceases  on  the  death  of  one  of  the 
joint  principals. — Long  v.  Thayer,  150  U.  S. 
520,  14  S.  Ct.  189,  37  L.  Ed.  1167. 

Payment  to  an  agent  after  the  principaFs 
death  does  not  discharge  the  obligation,  even 
if  made  in  actual  ignorance  of  the  death. — Id. 

n.  MUTtTAr.  KIGHTS,  DUTIES,  AND 

LIABIUTIJBS. 

See- 
Attorney    and    Client,   <&=5>105-114,   133-192. 
Brokers,  <g=>24-38. 
Corporations,  ^=»308-319. 

(A)  EXECUTION  OF  AGENCY. 

Insurance  of  fidelity  of  agent,  see  Insurance, 

<P>430. 
Laches    in    suit    for    accounting,    see    Equity, 

«=»70. 

^=966.   Keeping  and  rendering  aooonnta. 

Bee  40  Cent  Dig.  Princ.  A  A.  89  124-126. 

After  an  agreement  by  which  W.  "sold  and 
conveyed"  to  F.  &  Co.  his  stock  of  goods,  includ- 
ing notes  and  accounts,  with  power  to  sell  and 
convert  them  into  money,  and  apply  the  pro- 


ceeds to  the  payment  of  his  indebtedness  to 
them,  W.  remained  in  charge  of  the  goods  as 
agent  for  F.  &  Co.,  who  sent  him,  fronj  time  to 
time,  quantities  of  merchandise,  to  put  into  the 
stock.  W.  sold  such  merchandise,  the  proceeds 
being  represented  by  notes  and  accounts,  and 
when  he  finally  surrendered  the  business  to  F. 
&  Co.  these  notes  and  accounts  were  included, 
and  he  received  credit  on  his  indebtedness  for 
the  amount  F.  &  Co.  realized  from  closing  out 
the  business.  Held,  that  while  W.  could  not  be 
charged  with  the  merchandise  so  furnished,  yet, 
as  he  had  been  credited  with  all  that  the  stock 
realized,  which  included  the  notes  and  accounts 
representing  such  merchandise,  the  amount 
thereof  should  be  placed  on  the  debit  side  of  his 
account.— Goodwin  v.  Fox,  9  S.  Ct.  367,  129  U. 
S.  601,  32  L.  Ed.  805. 

«=»67.   Liability  for  interest. 

See  40  Cent.  Dig.  Princ.  &  A.  fi§  127,  128. 

In  a  suit  against  administrators  for  an  ac- 
counting in  respect  to  moneys  sent  at  various 
times  to  their  decedent  with  directions  to  loan 
the  same  at  10  per  cent.,  and  to  reinvest  the  in- 
terest at  the  same  rate,  the  evidence  strongly 
tended  to  show  that  the  moneys  had  been  so 
loaned.  The  administrators  did  not  testify, 
or  produce  any  accounts  kept  by  the  decedent 
of  the  moneys  invested,  though  notified  to  do 
so,  and  though  the  correspondence  between  the 
parties  tended  to  establish  that  such  accounts 
were  kept.  It  appeared  that,  after  several 
years,  complainant  had  written  the  decedent 
that,  according  to  his  account,  the  latter  then 
had  $10,500  belonging  to  complainant,  and  this 
statement  did  not  appear  to  have  been  question- 
ed by  the  decedent.  According  to  the  master's 
report,  the  sum  at  that  time,  interest  being 
computed  at  10  per  cent.,  with  annual  rests, 
was  $10,495.18.  Held  that,  under  all  the  cir- 
cumstances, the  master  was  warranted  in  con- 
cluding that  the  money  had  been  invested  at 
that  rate;  and  he  properly  charged  the  admin- 
istrators therewith,  even  though  an  agreement 
to  account  for  money  at  the  rate  of  10  per  cent., 
with  annual  rests,  would  have  been  illegal. — 
Dilhnan  v.  Hastings,  144  U.  S.  136,  12  S.  Ct. 
662,  36  L.  Ed.  378. 

^=>68.   Failure  to  aot* 
See  40  Cent.  Dig.  Princ.  A  A.  §  129. 

Plaintiff  resided  and  did  business  in  B.,  and 
having  large  quantities  of  sugar  entered  at  New 
York,  employed  defendant  to  attend  to  such 
entries,  and  sell  the  sugar.  Improper  duties 
were  charged  by  the  government  officials,  and 
correspondence  was  exchanged  by  the  parties, 
in  which  plaintiff  told  defendant  that,  if  the 
government  charged  illegal  duties,  he  must 
place  the  matter  in  the  hands  of  some  compe- 
tent attorney,  and  advised  him  to  employ  a  cer- 
tain attorney,  unless  he  knew  of  a  better,  which 
he  promised  to  do.  The  improper  duties  having 
been  charged,  plaintiff  wrote  defendant  to  appeal 
from  the  "government  assessing  duties  by  tests." 
Defendant  assumed  the  responsibility  of  ap- 
pealing, but  asked  to  await  the  decision  in  an- 
other suit  named.  Afterwards  plaintiff  instruct- 
ed defendant  to  allow  no  cases  to  escape  his 
attention,  and  bring  actions  as  fast  as  the 
causes  arose,  and  it  became  necessary.  Held, 
that  the  correspondence  showed  an-  agreement 
by  defendant  to  attend  to  the  suits,  and  that, 
by  allowing  the  time  within  which  they  might  be 
brought  to  elapse  without  entering  them,  he 
became  liable  to  plaintiff  for  the  damages. — 
Bowerman  v.  Rogers,  125  U.  S.  585,  8  S.  Ct. 
986,  31  L.  Ed.  815. 

^=>60.  IndiTidnal  interest  of  asent. 

See  40  Cent.  Dig.  Princ.  A  A.  §S  130-146. 

Equity  will  not  assist  one  who,  while  em- 
ployed as  a  surveyor  for  another,  discovered 
an  error  in  the  public  lands  whereby  it  api)ear- 
ed  that  the  latter's  lands  were  not  in  fact  sit- 
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uate»l  where  lie  snppoeed,  and  who  procured 
his  grantor  to  obtain  a  patent  from  the  state 
for  the ,  land  which  he  knew  his  employer  had 
possessed'  and  cultivated  for  many  years.— 
Cragin  y.  PoweU,  128  U.  S.  691,  9  S.  Ct  203, 
82  L./Ed.  566. 

Code  Ga.  |  3177,  providing  that,  where  con- 
fidential relations  exist,  the  law  will  require 
the  utmost  good  faith,  will  not  compel  the 
setting  aside  of  a  deed  of  gift  of  real  estate 
to  one  in  charge  of  the  grantor's  property  as 
his  agent,  where  there  is  no  evidence  of  the  use 
of  improper  influence  in  procuring  its  execu- 
tion.—Ralston  v.  Turpin,  129  U.  S.  663,  9  S. 
Ct.  420,  32  L.  Ed.  747,  aflirminfe  (C.  t.)  25 
F,  7. 

•  Plaintiffs,  real-estate  speculators,  agreed  to 
intrust  the  negotiations  for  and  the  purchase 
of  such  real  estate  as  they  might  elect  to  ac- 
quire to  defendants,  real-estate  agents,  who 
agreed  to  give  to  plaintiffs  their  best  judgment, 
knowledge,  and  experience  in  the  selection  of 
property  for  purchase,  and  in  all  cases  negotiate 
for  the  purchase  of  any  property  at  the  lowest 
figure  obtainable  from  the  owner,  and  after 
oDtainin^  such  figure  advise  plaintiffs  as  to  the 
desirability  of  its  purchase.  The  bill  alleged 
purchase  of  several  tracts,  and  charged  fraud 
on  the  part  of  defendants,  in  that  they  failed 
to  report  to  plaintiffs  the  lowest  figures  at  which 
the  property  was  obtainable,  and  also  that  de- 
fendants had  a  large  amount  of  plaintiffs'  mon- 
ey on  hand  which  they  had  wrongfully  appro- 
priated. *  Defendants  answered,  denying  the 
fraud,  and  setting  up  a  counterclaim  for  serv- 
ices performed.  Defendants,  before  their  agree- 
ment with  plaintiffs,  had  bargained  for  a  tract 
of  land  for  $40,000.  This  tract  they  offered 
to  plaintiffs  at  $65,000,  without  disclosing  the 
fact  that  they  were  the  owners,  which  offer  was 
accepted.  Held  that,  while  they  ought  to  have 
disclosed  their  relation  to  it,  yet  as  their  contract 
did  not  give  plaintiffs  the  benefit  of  existing 
contracts,  and  as  the  latter  were  willing  to  ac- 
cept the  tract  at  those  figures,  defendants  can- 
not be  required  to  account  for  the  $25,000.— 
Kilboum  v.  Sunderland,  130  U.  S.  505,  9  S. 
Ct.  594,  32  L.  Ed.  1005. 

Where  an  owner  of  land  accepts  an  offer 
to  purchase  it,  made  through  his  agent— not  in- 
terested in  the  offer,  and  having  no  expectation 
at  the  time  of  becoming  the  owner— by  one  pur- 
chasing on  his  own  account,  without  any  under- 
standing that  the  a^ent  is  to  become  interested 
with  him,  or  take  his  place  in  the  purchase,  and 
the  Bale  is  so  far  consummated  that  neither  par- 
ty can  rescind,  the  agency  is  so  far  terminated 
that  it  cannot  prevent  the  agent  from  agreeing 
to  take  the  property  from  the  purchaser,  and 
assume  his  obligations  to  the  principal;  and 
the  agent's  failure  to  give  the  principal  notice 
of  the  arrangement,  immediately  on  its  being 
made,  is  not  a  fraud  upon  the  principal. — Rob- 
ertson V.  Chapman,  152  U.  S.  673,  14  S.  Ct. 
741,  38  L.  Ed.  592. 

^s»79.  Actions  for  nesllgenee  or  "WTons- 

fnl  aots  of  asent* 

See  40  Cent  Dig.  Princ.  *  A.  H  178-m:  1  Cent. 
Dig.  Action,   fi  69. 

Plaintiffs,  who  owned  an  undivided  half  of 
certain  land,  gave  defendant,  who  owned  the 
other  half,  a  power  of  attorney  to  sell  the  land. 
Defendant  sold  plaintiffs'  interest  for  $200,000, 
and  his  own  for  $300,000.  In  an  action  to  re- 
cover one-half  )f  the  amount  received  by  de- 
fendant in  excess  of  $200,000  there  was  evidence 
that  plaintiffs  consented  to  defendant's  negotiat- 
ing the  sale,  and  to  the  sale  of  his  share  for  any 
sum,  provided  plaintiffs'  share  brought  $200,- 
000.  Held,  that  it  was  error  to  charge  that 
plaintiffs  were  entitled  to  recover  unless  de- 
fendant told  them  the  price  at  which  he  had 
sold  or  could  sell  his  share,  and  they  assented 
to  it.— Ranney  v.  Barlow,  ll2  U.  S.  207,  5  S. 
Ct  104,  2S  Lu  Ed.  662. 


(B)  COMPENSATION  AND  LIEN  OF 

AGENT. 

Brokers,  see  Brokers,  ^=>41-69,  88. 
Federal  agents,  see  Un^ed  Sutes,  <8=»39. 

^^81.  Rlfflit  to  eompensatioii  In  go: 
al. 

See  40  Cent  Dig.  Prino.  it  A.  9S  lS^-&4,  219.  22S. 

An  agreement  made  a  fortnight  before  the 
treaty  of  Washington  of  1871,  and  by  which 
the  owners  of  a  ship  and  cargo  taken  by  the 
armed  rebel  cruiser  the  Florida  employed  a 
person,  whether  au  attorney  at  law  or  not, 
to  use  his  best  efforts  to  collect  their  "claim 
arising  out  of  the  capture,"  and  authorized  him 
to  employ  such  attorneys  as  he  might  think  fit 
to  prosecute  it,  and  promised  to  pay  him  "a 
compensation  equal  to  twenty-five  per  cent,  of 
whatever  sum  shall  be  collected  on  the  said 
claim,"  applies  to  a  sum  awarded  to  them  by 
the  court  of  commissioners  of  Alabama  claima, 
established  by  the  act  of  June  23,  1874,  a 
459;  and  is  not  affected  by  section  18  of  that 
act,  providing  that  that  court  should  allow,  out 
of  the  amount  awarded  on  any  claiim,  reasonable 
compensation  to  the  counselor  and  attorney  for 
the  claimant,  and  issue  a  warrant  therefor,  and 
that  all  other  liens  or  assignments,  either  ab- 
solute or  conditional,  for  past  or  future  serv- 
ices about  any  claim,  made  or  to  be  made  before 
judgment  in  that  court,  should  be  void.— Bach- 
man  V.  Lawson,  109  U.  S.  659,  3  S.  Ct  479,  27 
L.  Ed.  1067. 

Plaintiff,  as  agent  of  defendant,  a  loan 
company,  was,  under  bis  contract,  entitled  to 
one-third  of  the  profits  of  the  business  orir'nat- 
mg  in  his  district  (including,  among  other^  New 
England  states,  Massachusetts),  or  transacted 
at  the  Boston  office.  Defendant,  having  for 
sale  bonds  of  a  certain  western  railroad,  ne- 
gotiated with  another  western  railroad,  which 
had  its  office  in  Boston;  defendant's  president 
doing  the  business  at  the  office  of  the  railroad 
which  was  to  purchase  the  bonds.  At  some  of 
the  interviews  plaintiff  was  present:  at  others, 
not.  The  negotiations  resulted  in  tne  purchase 
of  the  bonds  in  question  by  the  railroad.  Plain- 
tiff sued  defendant  for  one-third  of  $117.833><a 
its  alleged  profits.  Held,  that  the  business  did 
not  originate  in  plaintiffs  district,  and  was  not 
transacted  at  the  Boston  office,  .and  plaintiff  was 
properly  nonsuited.— Hubbard  v.  New  Yorit.  N. 
E.  &  W.  Investment  Co.,  119  IJ.  S.  696,  7  S. 
Ct  353,  30  U  Ed.  548. 

Defendant  notified  the  secretary  of  the  treas- 
ury that  a  legacy  tax  was  due  the  United 
States,  and  made  a  contract  to  collect  it,  under 
Act  Cong.  May  8»  1872,  authorizing  tiie  sec- 
retary to  employ  persons  to  assist  in  collecting 
money  due  the  United  States.  The  revenue 
officers  kne|7  of  liie  tax  before.  When  it  was 
due  the  executor,  without  any  knowledge  of  de- 
fendant, wrote  the  secretarjr  of  the  treasury 
about  it,  and  afterwards  paid  it  over  to  the 
proper  officer.  The  latter  handed  the  money 
to  defendant,  who  had  previously  called  upon 
him  to  assist  in  the  collection.  Defendant  for- 
warded it  to  the  secretary,  with  the  representa- 
tion that  he  had  collected  it,  and  received  his 
commission.  Held,  that  defendant,  having  per- 
formed no  service,  was  not  entitled  to  the  com- 
mission, and  the  United  States  could  recover  it. 
—Sanborn  v.  United  States,  135  U.  S.  271.  10 
S.  Ct.  812,  34  L.  Ed.  112. 

A  contract  with  the  secretary  of  the  treas- 
ury under  this  act,  to  pay  a  certain  per  cent, 
on  all  taxes  collected  of  the  persons  named  in 
the  contract,  does  not  entitle  the  person  agree- 
ing to  make  the  collection  to  his  per  cent  on 
taxes  collected  by  the  government  officers. — Id. 

Plaintiff,  who  was  authorized  by  defendant 
to  sell  certain  notes,  received  an  offer  of  $30,- 
000  less  than  the  authorized  price,  and  tele- 
graphed to  his  principal  for  instructions;  but 
before  leaving  the  intending  purchaser,  the  lat- 
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ter  said  that  if  hia  offer  was  rejected  he  would 
take  the  notes  at  the  authoriied  price.  Plain- 
tiff failed  to  commnnicate  this  intelligence  to 
his  principal  until  after  receiving  notice  on  the 
next  day  that  the  offer  was  rejected,  and  that 
the  notes  were  sold  to  another,  when,  without 
further  communication  with  the  intending  pur- 
chaser, he  telegraphed  that  he  had  made  a  sale 
at  the  authorized  price,  and  that  the  principal 
was  bound  to  comply  therewith.  Held,  that  he 
failed  in  his  duty  to  his  principal,  and  was  not 
entitled  to  the  agreed  commission.—Wadsworth 
▼.  Adams,  138  U.  S.  880,  11  S.  Ct.  303,  34  L. 
Ed.  984. 

Defendant  held  contracts  for  the  purchase 
Of  certain  lands,  and  plaintiff  advanced  him 
money  to  complete  the  purchase  under  an  agree- 
ment that  legal  title  should  be  taken  in  de- 
fendant's name,  and  then  conveyed  to  plain- 
tiff by  him ;  that  defendant,  after  doing  every- 
thing necessary  to  an  advantageous  sale  of  the 
lands,  the  expense  of  which  was  to  be  borne  by 
plaintiff  in  tne  first  instance,  should  sell  them, 
and  retain  a  commission,  depositing  the  balance 
in  bank  to  plaintiff's  credit,  until  the  latter 
should  be  reimbursed  for  his  advances;  that 
sales  were  to  be  made  at  prices  mutually  agreed 
on  by  plaintiff  and  defendant,  and  all  contracts 
made  by  the  latter  should  require  approval  by 
the  former;  and  that,  when  all  advances  were 
.repaid  with  interest,  the  remainder  of  the  prop- 
erty should  belong  three-fifths  to  plaintiff^  and 
two-fifths  to  defendant.  Held,  that  the  convey- 
ance of  the  legal  title  to  plaintiff,  and  the  de- 
posit of  proceeds  of  sale  to  his  credit,  were  in- 
tended only  as  security  for  his  advances,  and 
defendant  retains  an  equitable  interest  in  two- 
fifths  of  the  property,  subject  to  plaintiff's  claim 
for  reimbursement,  which  will  not  be  devested 
by  his  fraud  or  misconduct;  but  his  fraudulent 
representations  as  to  the  value  of  the  lands 
and  the  purchase  price  will  defeat  his  right  to 
the  stipulated  commissions,  whether  the  con- 
tract constituted  him  a  partner  of  plaintiff  in 
the  venture  or  only  an  agent.— Shaeffer  v.  Blair, 
149  U.  S.  248,  13  S.  Ct.  856,  37  L.  Bd.  721, 
reversing  decree  (C.  C.)  Blair  v.  Shaeffer,  33  F. 
218. 

^s»86«  Reimbiirseatent  of  AdTanees,  oz- 
penses,  and  losses. 

See  40  Cent.  Dig.  Prlno.  *  A.  9§  224-228. 

In  an  action  to  compel  administrators  of  a 
deceased  agent  to  account  for  money  intrusted 
to  him  for  investment,  the  evidence  showed 
that  the  decedent  had  paid  certain  taxes,  but 
not  that  he  paid  them  in  behalf  of  any  person 
other  than  himself.  It  appeared  that  he  had 
money  of  his  own,  and  that  he  loaned  money  in 
his  own  name  for  oth^r  persons  besides  com- 
plainant. The  loans  were  made  in  Ohio,  but 
there  was  no  compliance  with  the  Ohio  statute 
(Bev.  St.  1890,  <  2735)  requiring  every  person 
listing  property  for  taxation  in  behalf  of  others 
to  list  it  separately  from  his  own,  specifying 
the  name  of  the  person  to  whom  it  belongs. 
HM  that,  in  view  of  the  failure  to  produce  ac- 
counts, the  administrators  were  not  entitled 
to  any  credits  for  taxes  paid.— Dillman  v.  Has- 
tinaa,  144  17.  S.  186,  12  S.  Ct.  662,  36  L.  Ed. 
378. 

m.   SIGHTS  AHB  LIABIUTIES  AS  TO 
THIRD  PERSONS. 

Agents   of  United   States,  see  United  States, 


Brokers^  see  Brokers.  ^s>93-103. 
Liability  of  master  for  injuries  to  third  per« 
sons,  see  Master  and  Servant,  ^==>301. 

(A)  POWERS  OF  AGENT. 

Authority  of  agents  of  corporations,  see  Cor- 
porations, «s»39&^32. 


Authority  of  attorney,  see  Attorney  and  Client* 
<S=>76-104. 

Declarations  by  agent  as  evidence  against  prin- 
cipal, see  Eividence,  ^=»24(K-244. 

Insurance  agents,  see  Insurance,  ^=s>374-^76. 

^=»98.  Implied  and  apparenll  aatliority. 

See  40  Cent  Dig.  Prlnc.    A  A.   fi§  254>34S.  846-347. 

250-361.  384-874,  876;  7  Cent.  Dig.  Bills  A  N.  fi  1243; 

86  Cent  Dig.    Mtg.  9  888;    88  Cent  Dig.  Paymt  § 
128. 


— ^  In  generaL 

See  40  Cent  Dig.  Prlnc.  *  A.  §9  264-261. 

A  direction  by  defendant,  a  railroad  com- 
pany, to  its  engineer  who  had  charge  of  the 
work  of  grading  the  road,  to  have  a  change  in 
the  plans  carried, out,  gave  him  authority  to 
make  a  new  contract  with  plaintiffs,  who  were 
doing  the  work  for  such  additional  work.— 
Henderson  Bridge  Co.  v.  McGrath,  134  U.  S. 
260.  10  S.  Ct.  730.  33  U  Ed.  934. 

^s»100.  — «  Principal's     property     and 
Inisiness. 

See  40  Cent  Dig.  Prlnc  A  A  99  862-878.  846.  884. 
368-878. 

The  defendant  authorized  R.  to  direct  plain- 
tiff as  to  the  relative  position  of  the  furnace 
to  be  placed  in  the  mill,  and  to  give  relative 
positions  and  distances.  Held,  that  R.  was 
authorized  to  give  directions  as  to  the  placing 
of  the  machinery  in  the  mill.— New  York  ft 
C.  Min.  Syndicate  ft  Co.  v.  Fraser,  130  U.  S. 
611,  9  S.  Ct  665,  32  L.  Ed.  1031. 

Certain  persons  secured  a  contract  to  con- 
struct waterworks  for  a  dty,  and  afterwards 
all  interests  under  the  contract  were  vested 
by  assignment  in  one  of  them.  The  others  were 
liable  to  B.  on  a  draft  discounted  by  him  to 
raise  the  forfeit  required  by  the  contract  The 
assignee  of  the  contract,  having  failed  to  per- 
form it,  gave  a  power  of  attorney  to  a  third 
person  to  do  all  things  necessary  "to  obtain  my 
release  from  all  liability  as  one  of  the  contrac- 
tors in  said  waterworks."  Beld,  that  this  con- 
ferred authority  to  bind  the  principal  by  an 
adjustment  of  the  debt  due  B.— Kunkle  v.  Bum- 
ham,  153  U,  S.  216,  14  S.  Ct.  837,  38  L.  Ed. 
694,  affirming  judgment  (C.  C.)  Bumham  y. 
Runkle,  40  Fed.  40a 


— —  PnroliaseSy   sales»   and   eon« 

.▼eyanoes. 

See  40  Cent  Dig.  Prtno.  *  A.  99  278-298,  868-869, 
867. 

A  power  of  attorney  to  recover  the  interest 
of  heirs  in  an  estate,  and,  for  that  purnose, 
to  do  all  acts  that  may  be  necessary,  including 
the  execution  of  conveyances,  does  not  empower 
the  agent  to  give  away  lands  inherited  by  the 
donors  of  the  power.— Hanrick  v.  Patrick,  119 
U.  S.  156,  7  S.  Ct.  147,  30  L.  Ed.  396. 

Authority  to  an  agent  to  sell  lands  for  $5,- 
000,  one-half  cash,  does  not  authorize  an  agree- 
ment to  sell  for  $6,000,  $200  cash,  $2,300  in 
three  weeks,  and  the  balance  on  time.— De  Sca- 
lar V.  Hanscome,  158  U.  S.  216,  15  S.  Ct  816, 
39  L.  Ed.  956. 


— —  Colleotion     of     debts     dne 
principal. 

Bee  40  Cent  Dig.  Prlnc.  *  A.  99  298-810,  874;  7 
Cent  Dig.  Bills  &  N.  9  1243 ;  86  Cent  Dig.  Mtg.  9 
838. 

A  bank  at  which  notes  are  made  payable, 
but  with  which  they  have  not  been  deposited 
"for  collection,"  though  they  are  in  its  manual 
possession,  is  not  the  agent  of  the  holder  to  re- 
ceive payment;  and  money  deposited  with  it 
by  the  payor,  to  meet  the  notes  when  presented, 
does  not  constitute  payment,  but  remains  his 
own  property.— Cheney  v.  Libby,  134  U.  S.  68, 
10  S.  Ct.  498,  33  L.  Ed.  8ia 
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^=s>116.  Unclisolosed    limitation    of    au- 
thority. 
Sm  40  Cent.  Dig.  Prino.  A  A.  §S  S77,  877H- 

A  carrier  has  the  right  to  assume  that  a 
forwarder  combining  shipments  of  various  own- 
ers to  secure  car  load  rates  has  authority  to 
agree  on  the  terms  of  shipment  and  is  not  bound 
by  private  instructions  of  one  of  the  owners. — 
Great  Northern  R.  Co.  v.  O'Connor,  34  S.  Ct. 
380.  232  U.  S.  508,  58  L.  Ed.  703,  reversing 
judgments  O'Connor  v.  Great  Northern  Ry.  Co., 
136  N.  W.  743.  118  Minn.  223,  and  139  N.  W. 
618,  120  Minn.  359. 

^=»118.  ETldenoe  as  to  authority. 
See  40  Cent.  Dig.  Princ.  &  A.  9§  881-429. 

^=»119.  — —  Presnmptioiui    and    burden 
of  proof. 
See  40  Cent  Dig.  Princ.  A  A.  §9  891-401. 

Under  a  power  of  attorney  to  make  convey- 
ances when  sales  are  made  by  certain  other 
specified  persons,  the  attorney  in  fact  has  only 
a  naked  power  to  convey  when  such  a  sale  has 
been  made,  and  one  claiming  under  a  deed  from 
him  must  show  that  it  was  authorized  by  such 
a  sale,— Deputron  v.  Young,  134  U.  S.  241,  10 
S.  Ct.  639,  33  L.  Bd.  9^,  affirming  (a  0.) 
Young  v.  De  Putron,  37  F.  46. 

^=5>125.   Acting   in   principal's   name. 

See  40  Cent.  Dig.  Princ.  &  A.  99  430-460 ;  7  Cent. 
Dig.  Bills  ft  N.  99  260-266;  16  Cent.^  Dig.  Deeds,  99 
276,  404. 

XSaceontion    of    'written    in- 
ftmn&ents. 

See  40  Cent.  Dig.  Princ.  ft  A.  99  480-460;  7  Cent 
Dig.  Bills  ft  N.  99  260-266;  16  Cent.  Dig.  Deeds,  99 
276,   404. 

.  Under  Civ.  Code  Dak.  1877,  %%  925,  1373, 
abolishing  all  distinctions  between  sealed  and 
unsealed  instruments,  and  providing  that  any 
instrument,  within  the  authority  of  an  agent, 
will  bind  the  principal,  if  the  intent  to  bind 
him  is  plainly  inferable  therefrom,  a  contract 
between  "W.,  superintendent  of  the  Keets  Min- 
ing Company,  parties  of  the  first  part,  and  P., 
party  of  the  second  part,"  by  which  ''the  said 
parties  of  the  first  part"  agree  to  deliver  at  P.'s 
mill  ore  from  the  Keets  mine  (owned  by  the 
company)  to  be  crushed  and  milled  by  P.,  and 
signed  by  "W.,  Supt  Keets  Mining  Co.,''  and  by 
P.,  is  the  contract  of  the  company. — Poet  v. 
Pearson,  108  U.  S.  418,  2  S.  Ct.  799,  27  L.  Ed. 
774. 

JL  charter  party  which  the  numaging  editor 
of  the  Sun  newspaper,  named  therein  as  the 
hirer,  signed  **for  the  Sun  Printing  &  Publish- 
ing Association,"  binds  the  latter,  if  such  editor 
had  the  authority  to  make  such  a  contract  for 
his  paper.  Decree,  Moore  v.  Sun  Printing  & 
Publishing  Ass'n,  101  F.  691,  41  C.  C.  A.  506, 
affirmed.— Sun  Printing  &  Publishing  Ass'n  v. 
Moore,  22  S.  Ct  240,  183  U.  S.  642,  46  L. 
Ed.  866. 

^=:»130.  Liabilities  inonrred. 

See  40  Cent  Dig.  Princ.  ft  A.  99  468-401,  600. 

^=s>136.  — -  Idabilitieft  of  agent. 

See  40  Cent  Dig.  Princ.  ft  A  M  447-450,  476-491. 

Libelants  sued  libelee,  as  on  an  implied 
contract,  for  the  value  of  the  use  of  a  tug  own- 
ed by  libelants,  and  wrongfully  used  for  a  cer- 
tain time  by  libelee.  Libelee  held  the  tug 
during  the  time  in  question  as  agent  for  N.  & 
L.,  who,  having  a  mortgage  on  the  tug,  caused 
her  to  be  seized  under  a  writ  of  sequestration, 
and  afterwards  duly  gave  bond  and  received 
possession  of  her.  Held,  that  libelee  was  only 
the  agent  of  N.  &  L.,  who  only  were  liable,  if 
any  persons  were.— Baldwin  v.  Black,  119  U.  S. 
643,  7  S.  Ct  326,  80  L.  Ed.  530. 


(B)  UNDISCLOSED  AGENCY. 

See  Trusts,  ^s»38. 

Action    barred    against    undisclosed    agent    as 

barred   against   principal,   see  Limitation   of 

Actions,  ^=:»94. 
Brokers,  see  Brokers,  ^=s>99. 

^=s>145.  I4abilities  of  nndiselosed  prin- 
oipal. 
See  40  Cent  Dig.  Princ.  ft  ▲.  99  499.  61S-S20. 

Upon  a  negotiable  promissory  note,  made 
by  an  agent  in  his  own  name,  and  not  disclos- 
ing on  its  face  the  name  of  the  principal,  no 
action  "lies  against  the  principal.— Cragin  v. 
Lovell,  109  U.  S.  194,  3  S.  Ct  132,  27  L.  Ed. 
903. 

One  of  two  partners  in  a  mining  venture 
declined  to  purchase  the  other's  interest  for  a 
specified  consideration  proposed  by  the  latter, 
but  he  subsequently  wrote  that  he  thought  he 
could  find  a  party  who  would  take  it;  and 
again,  asking  if  the  other  would  sell  on  the 
same  terms,  and  saying  that  he  had  found  such 
a  party,  although  in  fact  he  had  made  no  defi- 
nite agreement  to  that  effect  with  any  one. 
In  the  subsequent  correspondence  and  dealings^ 
both  parties  treated  the  offer  as  if  made  by  Uie 
partner  for  his  own  benefit  Held,  that  he  held 
himself  out  as  the  agent  of  an  unknown  prin- 
cipal without  authority  to  do  so,  and  that  he 
was  bound  by  his  offer  to  purchase.— Patrick  v. 
Bowman,  149  U.  S.  411,  13  S.  Ct.  811,  866,  37 
L.  Ed.  790,  reversing  decree  (O.  C.)  Bowman  ▼. 
Patrick,  36  F.  138. 

(Q  UNAUTHORIZED  AND  WRONGPUL 

ACTS. 

Brokers,  see  Brokers,  ^=»38. 

^^147*  Dnty  to  disolose  or  aseortain  am* 
thority. 

See  40  Cent.  Dig.  Princ.  ft  A.  99  628-6SS. 

A  carrier  receiving  a  car  load  shipment 
billed  as  household  goods  of  small  value  Is  not 
required  to  make  special  inquiry  as  to  value, 
but  may  rely  on  tho  forwarder's  statement  that 
the  car  is  loaied  with  goods  of  the  character 
and  value  stated.— Great  Northern  R.  Co.  t. 
O'Connor,  34  S.  a.  380.  232  U.  S.  508,  58  L. 
Ed.  703,  reversing  judgments  O'Connor  v.  Great 
Northern  Ry.  Co.,  136  N.  W.  743,  118  Minn, 
223,  and  139  N.  W.  618,  120  Minn.  359. 

^=»148.  Xnowledso  or  notieo  of  extent 
of  antliority. 
See  40  Cent  Dig.  Princ.  ft  A.  99  634-552. 

One  knowing  the  circumscribed  authority 
of  the  agent  and  that  his  act  transcends  his 
powers  cannot  hold  the  principal.— Slocum  v. 
New  York  Ufe  Ins.  Co.,  33  S.  Ct.  523,  228  U. 
S.  364,  57  L.  EM.  879,  Ann.  Caa  1914D,  1029; 
modifying  judgment  New  York  Life  Ins.  Ok  t. 
Slocum,  177  F.  842,  101  C.  O.  A.  56. 

^=»151«  Aotine  after  termination  of  an- 
tliority. 

See  40  Cent.  Dig.  Prtnc  ft  A.  99  SU-SM. 

Where  notes  for  the  purchase  money  of  land 
are  made  payable  to  the  vendor's  agent  or 
"bearer,"  payment  to  the  agent,  who  still  holds 
the  notes,  after  his  principal's  death,  is  valid, 
and  entitles  the  vendee  to  a  deed. — ^Long  v. 
Thayer,  150  U.  S.  520,  14  S.  Ct  189,  37  L.  Ed. 
1167. 

^s>158.  Frand  of  agent. 
See  40  Cent  Dig.  Princ  ft  A  99  689-68S. 

Where  frauds  are  committed  by  an  agent 
in  procuring  title  to  property  for  the  benefit  of 
his  principfu,  the  principal  is  chargeable  there- 
with, in  the  same  manner  as  if  he  had  commit- 
ted them  personally.     Decree  10  App.  D.  C 
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432,  affirmed.— Mclntire  ▼.  Pryor,  19  S.  Ct  352, 
173  U.  S.  38,  43  L.  Ed.  606. 

(D)  RATIFICATION. 

Acts  of  corporate  officers  and  agents,  see- 
Banks  and  Banking?,  ^3»114. 
Corporations,  ^=»426. 

Agency  of  husband  for  wife,  see  Husband  an^ 
Wife,  «=>138. 

Attorney's    act    by    dient,    see    Attorney    and 
CHent,  «=s>103. 

Broker,  see  Brokers,  ^=:>41. 

^s»168.  Implied  ratilLoation. 

See  40  Cent.  Dig.  Prlnc.  ft  A.  S8  636-65S. 


— -  Aoeeptanee  of  benefits. 

See  40  Cent  Dig.  Prlnc.  &  A.  Sfi  644-656. 

Where  a  contract  for  the  sale  of  lands  was 
made  by  one  assuming  to  act  as  agent  for  the 
owner,  expressly  subject  to  the  owner's  approv- 
al, and  the  owner  subsequently  indorsed  his 
approval  upon  the  same,  and  received  the  first 
payments  of  purchase  money  according  to  the 
contract,  held^  that  he  thereby  assented  to  the 
agency,  and  became  bound  by  any  statements 
or  misrepresentations  made  by  the  agent  which 
would  entitle  the  vendee  to  a  rescission.— Clark 
V.  Beeder,  158  U.  S.  505,  15  S.  Ct.  849,  39  L. 
Ed.  1070,  affirming  decree  (C  C.)  40  F.  513. 

^=9172.  Ratifioation  in  part. 
See  40  Cent.  Dig.  Princ.  *  A  fi§  656-658. 

The  representative  of  a  decedent,  who,  rati- 
fying sales  made  by  an  agent  of  executors  in 
their  own  wrong,  seeks  to  recover  the  proceeds 
in  the  hands  of  the  agent,  must  be  held  also  to 
have  ratified  the  acts  of  such  executors  in  bring- 
ing suit  for  and  recovering  judgment  against  the 
agent  for  such  proceeds,  and  the  demand  is 
merged  in  such  judgment. — Gaines  v.  Miller,  111 
U.  S.  395,  4  S.  Ct.  426,  28  U  Ed.  466. 

^s»173.  ETldenoe  of  ratifieatton* 

See  40  Cent  Dig.  Princ.  &  A.  fi§  659-66L 

Long-continued  silence  on  the  part  of  a  prin- 
cipal when  a  payment  has  been  ignorantly  made 
to  his  agent  after  revocation  of  his  authority 
raises  a  presumption,  in  favor  of  the  payor,  that 
the  agent  has  accounted  for  the  money.— Long 
V.  Thayer,  150  U.  S.  520,  14  S.  Ct.  189,  37  L. 
Ed.  1167. 

Equity  will  not  enforce  specific  performance 
of  a  contract  to  sell  lands  executed  by  an  agent 
without  authority,  where  the  testimony  as  to  a 
ratification  b^  the  principal  is  conflicting,  espe- 
cially where  it  appears  that  the  property  was 
rising  rapidly  in  value.— De  Sollar  v.  Uanscome, 


ly  1 
tl6. 


158  U.  8.  216,  15  S.  Ct.  816,  39  L.  Ed.  956. 

cm  NOTICE  TO  AGENT.* 

Bank  officer  or  agent,  see  Banks  and  Banking, 

«=>116. 
Notice  to  attorney,  see  Attorney  and  Client,  ^=> 

104. 
Notice  to  insurance  agents,  see  Insurance,  ^s» 

37a 
Notice  to  officers  or  agents  of  corporations,  see 

Corporations,  ^=>42S. 

^=»177«  Impataticni  to  prinoipal  in  gen- 
eraL 

See  40  Cent.  Dig.  Prtno.  A  A.  §8  670-679. 

A  purchaser  for  valuable  consideration  may 
be  affected  by  knowledge  of  an  outstanding 
claim,  which  his  solicitor  or  conveyancer  ac- 
quires while  employed  in  the  transaction,  be- 
cause there  is  a  presumption  that  such  an  agent 
will  perform  his  duty  of  communicating  such 
knowledge  to  his  principaL— Stanley  v.  Schwal- 


f  by,  162  U.  S.  255,  16  S.  Ct.  754,  40  L.  Ed.  960, 
reversing  judgment  United  States  ▼.  Schwalby, 
8  Tex.  Civ.  App.  679,  29  S.  W.  90. 

^^17S.  Seope  of  asenoy  or  awtl&oiitj*    . 

See  40  Ceat.  Dig.  Prlno.  4  A.  U  680-684. 

Knowledge  of  an  em  ploy  6  of  another  em- 
ploye's default,  not  communicated  to  the  em- 
ployer, is  not,  in  the  absence  of  an  express 
agreement,  imputable  to  such  employer,  so  as 
to  relieve  the  surety  on  a  bond  given  to  the  em- 
ployer conditioned  for  the  faithful  perform- 
ance by  the  employ^  of  his  duties.  Judgment, 
103  F.  599,  43  C.  C.  A.  331,  affirmed.— Fidelitv 
&  Deposit  Co.  of  Maryland  v.  Courtney,  22  S. 
Ct.  833,  186  U.  S.  342,  46  L.  Ed.  1193. 

Knowledge  of  the  local  attorney  and  presi- 
dent of  the  local  board  of  directors  of  a  foreign 
building  and  loan  association  in  regard  to  a 
matter  coming  within  the  sphere  of  their  duty, 
and  aequirod  while  .acting  with  reference  there- 
to, and  before  sehding  to  the  company  at  its 
home  office  the  report  which  it  was  their  duty 
to  make,  must  be  imputed  to  the  company.  De- 
cree (1903)  22  App.  D.  C.  368,  affirmed.— Arm- 
strong V.  Ashley.  27  S.  Ct  270,  204  U.  8. 
272,  51  L.  Ed.  482. 

■ 

^=»181.  Gollnsion  or  fraud  of  as^nt* 

Bee  40  Cent  Dig.  Princ  A  A.  S  690. 

Where  it  is  usual  for  an  agent,  and  not  his 
principal,  to  receive  letters  containing  invoices 
of  goods  purchased,  the  mailing  of  an  invoice, 
addressed  to  the  principal,  of  goods  sold  by  col- 
lusion with  the  agent,  who  had  been  instructed 
not  to  purchase,  raises  no  presumption  that  the 
principal  knew  of  the  sale.— Schutz  v.  Jordan, 
141  XJ.  S.  213,  11  S.  Ot  906,  35  L,  Ed.  706, 
affirming  judgment  (C.  C.)  32  F.  55. 

The  presumption  that  the  agent  informed 
his  principal  of  wlist  his  duty  and  the  interests 
of  his  principal  required  him  to  communicate 
does  not  arise  when  the  agent  acts  or  makes 
declarations  not  in  execution  of  any  duty  ow- 
ing his  principal,  nor  an^^  authority  possessed 
by  him,  but  to  subserve  his  own  personal  ends, 
or  commit  some  fraud  against  his  principal.— 
American  Surety  Co.  of  New  York  v.  Pauly,  18 
S.  Ct  552,  170  U.  S.  133,  42  Lu  Ed.  977,  affirm- 
ing ju(Jgment  72  F.  470,  18  C.  C.  A.  644. 

The  fraud  of  an  agent  cannot  alter  the 
legal  effect  of  his  knowledge  with  respect  to 
his  principal  in  regard  to  third  parties  who  had 
no  connection  whatever  with  such  agent  in  re- 
lation to  the  perpetration  of  the  fraud,  and  no 
knowledge  that  any  such  fraud  had  been  per- 
petrated. Decree  (1903)  22  App.  D.  C.  368, 
affirmed.— Armstrong  v.  Ashley,  27  S.  Ct  270, 
204  U.  S.  272.  51  L  Ed.  482. 

The  rule  imputing  agent's  knowledge  to  prin- 
cipal 'does  not  apply  when  third  party  knew  of 
circumstances  indicating  that  the  agent  would 
not  advise  his  principal.— Mutual  Life  Ins.  Co. 
of  New  York  v.  Hilton-Green,  36  S.  Ct  676, 
241  U.  S.  613,  60  U  Ed.  1202,  reversing  judg- 
ment 211  F.  31,  127  C.  C.  A.  467. 

(P)  ACTIONS. 

^s»183.  Rights  of  aotion  hj  prinoipal  or 
acenty  or  botli. 

See  40  Cant  Dig.  Princ.  A  A  H  «l-700;    7  CenL 
Dig.  Bills  A  N.  f  1394. 

Under  an  agreement  to  sell  personal  proper- 
ty, made  by  "A.j  agent  for  B.,'*  signed  by  A., 
without  the  addition  of  the  word  "agent,"  A. 
may  sue  in  his  own  name  in  the  United  States 
circuit  court  in  New  York  for  damages  for  a 
breach  of  the  contract  by  the  vendee. — Albany 
&  Rensselaer  Iron  &  Steel  Co.  v.  Lundberg,  121 
U.  S.  451,  7  S.  Ct.  958,  30  L.  Ed.  082. 
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8m  40  C«nt.  Dig.  Prine.  *  A.  H  71S-717. 

• 

An  allegation,  in  a  bill  to  recover  money  de- 
posited in  a  bans  by  complainant's  factor,  that 
complainant  was  the  owner  of  the  cattle  from 
the  sale  of  which  the  money  was  derived  by  the 
factor  and  forwarded  by  complainant,  is  suffi- 
ciently Bustained  by  proof  that  he  agreed  with 


the  factor  to  advance  the  money  for  baying  the 
cattle,  and  was  to  have  charge  of  forwarding 
them,  in  consideration  of  $6  per  car,  and  was 
to  draw  for  his  money  through  the  factor's  bank. 
—Union  Stock-Yards  Nat  Bank  v.  Gillespie, 
137  U.  S.  411,  11  S.  Ct.  118,  34  L.  Ed.  724, 
affirming  decree  (G.  G.)  Gillespie  y.  Union  Stock- 
Yards  Nat  Bank,  41  F.  231. 


PRINCIPAL   AND   SURETY. 

Scope-Note* 

[TNGLUDES  promisee  to  be  bound,  with  and  for  anothc^  primarily  liable,  for  the  payw 
ment  of  a  debt  or  performance  of  a  duty  or  contract  or  other  obligation  by  him ;.  nature^ 
reqalsites,  validity,  incidents,  construction,  operation,  and  effect  of  sucb  promises  in  general ; 
organization,  franchises,  powers,  and  dealings  of  surety  companies;  and  rights^  liabilitiea^ 
and  remedies  of  sureties,  principals,  and  creditors. 

[For  related  matters  under  other  topies,  see  eross-referenoes  after  analyeisJ 

Analysis. 

I.  Creation  and  Existence  of  Relation. 

[No  paragraphs  or  references  in  ttds  Digest    But  see  40  Gent  Dig.  Prina 
&  S.  %%  .1-102.] 

II.  Nature  and  Extent  of  Liability  of  Surety. 

«=»59.  General  rules  of  construction. 

67.  Commencement  and  duration  of  liability. 

74.  Conditions  of  liability. 

76.  Performance  of  contract  or  conditions  by  creditor. 

86.  Acts  requisite  to  fix  liability. 

III.  Discharge  of  Surety.  ^ 

«s>  96.  Change  in  obligation  or  duty  of  principaL 

97.  In  general. 

99.  T  Provisions  of  contracts  in  general. 

100.  Provisions  of  building  contracts. 

102.  Change  in  parties  to  obligation  secured. 

103.  Extension  of  time  for  payment  or  other  performance, 

104.  In  general. 

105.  Requisites  and  validity  of  agreement  in  general. 

119.  Rescission  of  contract  of  principal. 

123.  Neglect  to  give  notice  to  surety  of  default. 

128.  Consent  by  surety  to  transactions  between  creditor  and 

principal. 

129.  Waiver  or  estoppel  of  surety. 

IV.  Remedies  of  Creditors. 

^=9 145.  Conclusiveness  of  former  adjudication  in  action  against  prin- 
cipal or  sifrety. 
147.  Recourse  to  indemnity  to  surety. 

158.  Evidence. 

159.  Presumptions  and  burden  of  proof. 

V.  Rights  and  Remedies  of  Surety. 

(A)  As  TO  Creditor. 

[No  paragrnphs  or  references  In  this  Digest.    But  see  40  Cent  Dig.  Prlnc 
&  S.  i§  468-496.] 

(B)  As  TO  Principal. 

176.  Rights  of  surety  before  payment  or  satisfaction  of  debt  of 
liability. 
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V.  Rights  and  Remedies  of  Surety — Continued' 

(B)  As  TO  Principal — Continued. 

^=»179. Enforcement  of  payment  by  principal  or  other  ex- 
oneration. 

181.  Rights  of  surety  after  payment  or  satisfaction  by  him  of 
debt  or  liability. 

186.  »  Indemnity  or  reimbursement. 

(C)  As  TO  Cosurety. 

[No  paragraphs  or  references  In  ttiis  Digest    But  see  40  Gent.  Dig.  Prlnc. 
&  S.  ii  578-4KH).] 

CrosS'References. 


Bonds. 

Guaranty. 

Indemnity. 

Addition  of  surety  as  alteration  of  instrument, 
see  Alteration  of  Instruments,  ^=>8,  20. 

Estoppel  of  surety,  see  Estopi)el  ^=»32. 

Stockholder's  liabili^  as  principal  or  surety,  see 
Corporations,  ^=»215. 

Sureti€M  on  hondt  far  performance  of  dutiee  of 

truei  or  office. 


Customs  Duties,  ^s»86. 

Ezecuton  and  Administrators,  ^=»628-637. 


Guardian  and  Ward,  ^s»180. 
Officers,  «ss>126-143. 
United  States,  ^==>51. 
United  States  Marshals,  «=s>8e. 

Suretiee  on  honde  in  judioiai  prooeedknge. 

See- 
Appeal  and  Error,  <8=»378-8ai«  122&-1234. 
Attachment,  «=>330^^1. 
Bail. 

Injunction,  «=>234-252. 
Replevin,  «s>12a-lSG. 


L  OSEATIOH  AKD  EXI8TEHOE  OF 

BEIiATIOlf. 

(No  paragraphs  or  references  in  this  Digest.    But 
see  40  Cent.  Dig.  Prlnc.  &  8.  §§  1-102.] 

IL  NATURE  AlfD  EXTENT  OF  XiIA- 
BHiITT  OF  8URETT. 

Bond  of  contractor,  see  United  States,  ^=s>67. 


^:>50.   General  mlea  of 
See  40  Cent  Dig.  Prlnc.  *  B.  Sfi  108.  lOSH- 

In  an  action  against  a  surety  company  to 
recover  on  the  bond  of  a  defaulting  bank  presi- 
dent, where  the  bond  is  issued  by  the  surety 
company  and  accepted  by  the  bank  on  the  faith 
of  certain  statements,  in  writing,  made  bv  the 
assistant  cashier  of  the  banic  as  to  the  duties 
and  accounts  of  the  president,  and  such  state- 
ments are,  by  the  terms  of  the  bond,  made  a 
part  thereof,  the  bond  and  statements  together 
form  the  contract,  and  on  the  construction  as 
a  whole  depend  the  rights  and  liabilities  of 
the  parties.  Judgment,  Willoughby  v.  Fidelity 
&  Deposit  Ck>.  of  Maryland  (1906)  85  P.  713,  16 
Okl.  546,  7  Ii.  R.  A.  (N.  S.)  548,  affirmed.— 
Cherry  v.  Fidelity  &  Deposit  Co.,  27  S.  Ot 
790,  205  U.  S.  537,  61  L.  Ed.  920. 

^=>67.   Oommeaeement  amd  dnratioa  of 
UaMlity. 

See  40  Cent.  Dig.  Prlnc.  A  S.  Sfi  116-120. 

A  bond  executed*  to  secure  the  construction 
of  an  electric  railway  held  to  cover  the  result 
at  the  end  of  the  three  years'  term  of  the  bond, 
and  not  the  progress  of  the  work  at  any  interme- 
diate period. — People  of  Porto  Rico  v.  Title 
Guaranty  &  Surety  Co.,  33  S.  Ot.  362,  227  U. 
S.  382,  57  L.  £d.  561,  affirming  judgment  180 
F.  641,  103  C.  C.  A.  607. 

«=»74.   Goiidltiaiis  of  liability. 

A  surety  on  a  note  given  by  the  purchaser 
at  a  receiver's  sale  is  not  released  by  the  re- 
ceiver's failure  to  reserve  a  lien  on  the  prop- 
erty sold,  as  he  is  directed  to  do  by  the  order 


of  the  court,  when  the  surety  signs  an  apparent- 
ly unconditional  obligation,  and  fails  to  notify 
either  the  receiver  or  his  principal  that  he  sign» 
upon  condition  of  the  retention  of  such  lien. 
Judgment,  Joyce  y.  CockriU,  92  F.  &38,  85  C. 
C.  A.  38,  affirmed.— Joyce  v.  Auten,  21  S.  Ct. 
227,  179  U.  S.  591,  45  L.  Ed.  332. 

^=s>75«  Perf  ormanee  of  eontraet  «»  eon- 
ditions  by  ereditor* 

See  40  Cent  Dig.  Prino.  A  8.  9  128. 

A  vendor  gave  bond  with  sureties  for  the 
execution  and  delivery  of  a  deed  to  the  vendees 
on  or  before  October  1,  1890,  dependent  upon 
performance  by  the  vendees  of  their  part  of  the 
contract  of  sale,  which  was  made  a  part  of  the 
bond.  By  this  contract  payments  were  to  be 
made  by  the  vendees  on  October  1st,  and  at 
specified  times  thereafter,  and  the  conveyance 
was  not  to  be  made  until  the  whole  of  the  pur- 
chase money  was  paid.  Held,  that  failure  of 
the  vendees  to  make,  on  October  1st,  the  pay- 
ment stipulated  to  be  made  on  that  date,  re- 
leased the  sureties  on  the  bond.  34  P.  51.  9 
Utah,  260  (1893),  affirmed.— Coughran  v.  Bige- 
low.  17  S.  Ct.  117, 164  U.  S.  301,  41  L.  Ed.  442. 

^s>86.  Acts  reqaisite  to  Jlz  liability. 

The  requirement  of  a  bond  to  indemnify  an 
employer  against  loss  by  the  fraud  of  his  em- 
ploy^.  that  immediate  notice  must  be  given  of 
a  deiault,  is  fulfilled  by  giving  notice  as  soon 
as  reasonably  practicable  under  the  circumstanc- 
es of  the  case.  Judgment  103  F.  599,  43  C.  C. 
A.  331,  affii-med.— Fidelity  &  Deposit  Co.  of 
Maryland  v.  Courtney,  22  S.  Ct.  833,  186  U. 
S.  342,  46  L.  Ed.  1193. 

XTL  DI8GHABOE  OF  SVRETT. 

Bpnds  under  revenue  laws,  see  Internal  Rev* 
enue,  ^=s»23. 

^=>06.   Cbange  in  obligation  or  duty  of 
principal. 

■     See  40  Cent.  Dig.  Prlnc.  k  S.  Sfi  146-185. 
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^=:»97.  — —  In  generaL 

See  40  Cent  Dig.  Princ.  A  8.  SS  lift-US/ 

Where  a  wife  mortgaged,  her  separate  prop- 
erty to  secure  a  note  given  by  her  husband  alone, 
and  thereby  became  his  surety  in  respect  to 
the  mortgaged  property,  and  then  died  before 
the  debt  matured,  and  when  the  husband  also 
mortgaged  lands  of  his  own  to  secure  the  same 
debt,  the  fact  that  after  his  wife's  death,  and 
after  the  maturity  of  the  notes,  he  conveyed 
all  the  mortgaged  property  to  a  member  of  the 
creditor  firm  by  deed  absolute,  but  really  upon 
trust  to  cultivate  or  lease  them,  and  apply  the 
net  proceeds  to  the  payment  of  the  debt,  and, 
with  the  grantor's  consent,  to  sell  the  same  for 
a  like  purpose,  and  that  part  of  the  lands  were 
actually  sold  under  the  trust,  did  not  effect  such 
an  alteration  of  the  original  contract  as  would 
release  the  lands  of  the  wife  from  the  obligation 
of  suretyship,— Cross  v.  Allen,  141  U.  S.  528, 
12  S.  Ct.  67,  35  L.  Ed.  843,  affirming  decree  (C. 
C.)  Allen  V.  O'Donald,  28  F.  346. 


— —  ProTisions    of    oontraota    in 
general. 

See  40  Cent.  Dig.  Prlnc.  A  8.  fS  168-161. 

A  contract  to  convey  land  to  one  who  was 
to  erect  houses  on  two  lots  therein,  and  recon- 
vey  them  to  the  vendors  free  of  all  incumbrances, 
is  not  so  changed  as  to  release  the  surety  on  the 
bond  conditioned  for  the  vendee's  faithful  per- 
formance of  the  contract  by  an  arrangement  by 
which  the  lots  were  reserved  from  the  convey' 
ance  to  save  expense  of  reconveyance.— Wilkin- 
son V.  M-Kimmie,  33  S.  Ct.  879,  229  U.  S.  590, 
57  L.  Ed.  1342,  affirming  judgment  36  App.  D. 
C.  336. 

^=:»100.  — —  ProTlsiona  of  building  oon- 
traots. 

See  40  Cent  Dig.  Prlnc.  A  8.  §S  162-166. 

The  surety  on  a  contractor's  bond  condition- 
ed for  the  performance  of  a  contract  to  con- 
struct  a  dry  dock  was  released  by  a  change  made 
by  the  contracting  parties,  without  his  consent, 
in  the  location  of  the  dry  dock,  which  required 
the  contractor  to  make  additional  excavations 
and  connections  with  the  water  at  an  increased 
expense,  and  gave  an  increased  time  of  per- 
formance, as  such  a  change  was  not  contemplat- 
ed by  the  provisions  of  the  contract  for  such 
changes  in  the  plans  and  specifications  as  might 
be  found  advantageous  or  necessary,  affirming 
judgment  39  C.  C.  A.  491,  99  F.  237,  and  (C/C.) 
92  F.  299.— United  States  v.  Freel,  22  S.  Ct. 
875,  186  U.  S.  309,  46  L.  Ed.  1177. 

Provisions  in  a  contract  for  a  public  work 
requiring  that  changes  in  the  plans  or  specifi- 
cations, deemed  desirable  by  the  government, 
be  agreed  to  in  writing  by  the  parties  to  the 
contract  before  the  work  contemplated  by  such 
changes  is  be^^un,  do  not  require  the  assent  of 
the  sureties  m  order  not  to  work  their  dis- 
charge.—(1912)  United  States  v.  McMullen,  32 
S.  Ct.  128,  222  U.  S.  460,  56  L.  Ed.  269,  revers- 
ing judgment  (1909)  McMullen  v.  United 
States,  167  F.  460.  93  C.  C.  A.  96. 

Surtey  on  bond  of  public  contractor  held  not 
released  because  of  change  in  the  contract,  where 
he  abandoned  it  and  the  government  entered 
into  a  new  contract  with  a  third  person,  calling 
for  different  work. — United  States  v.  United 
States  Fidelity  &  Guaranty  Co.,  35  S.  Ct.  298, 
2.36  U.  S.  512,  59  L.  Ed.  696,  affirming  judgment 
United  States  Fidelity  &  Guaranty  Co.  v.  Unit- 
ed SUtes,  194  F.  611,  116  C.  C.  A.  187. 

^s»102.   Ohanse  in  parties  to  obligation 
seonred. 

See  40  Cent.  Dig.   Prlnc.  A  8.  SS  181-186. 

Stipulations  in  admiralty  are  not  subject 
to  the  rigid  rules  of  the  common  law  with  re- 
spect to  the  liability  of  the  surety ;  and,  so 
long  as  the  cause  of  action  remains  practically 
the  same,  a  mere  change  in  the  name  of  the 


libelant,  as  by  substituting  the  real  parl7  in 
interest  for  a  nominal  party,  will  not  avoid  the 
stipulation  as  against  the  sureties.— The  Beacons- 
field,  168  U.  S.  303, 15  S.  Ct.  860,  39  L.  Ed.  993. 

^s»103.  Extension  of  tinie  for  payment 
or  otlier  perf ormanoe. 

See  40  Cent.  Dig.  Princ.  &  S.  SS  186-218. 

^s»104.  — «  In  general. 

See  40  Cent.   Dig.  Prlnc.  &  S.  SS  186-190,  lM-196. 
197-200. 

Where  the  holder  signifies  to  the  maker  its 
willingness  to  extend  credit  on  renewal  notes 
executed  by  the  same  parties,  and  the  maker 
pays  interest  for  an  extended  time,  which  the 
holder  receives,  expecting  renewal  notes  to  be 
executed,  but  nothing  is  said  about  the  exten- 
sion, and  no  new  notes  are  in  fact  made,  this  is 
not  such  an  agreement  for  extension  as  will 
release  the  surety,  who  had  no  knowledge  of 
it— Bank  of  Uniontown  v.  Mackey,  140  U.  S. 
220,  11  S.  Ct.  844,  35  L.  Ed.  485. 

The  sureties  on  the  bond  of  a  public  con- 
tractor, conditioned  upon  the  faithful  perform* 
ance  of  a  contract  for  dredging  a  channel,  were 
not  discharged  by  an  extension  of  the  time  fix- 
ed for  performance,  accorded  by  the  govern- 
ment to  the  contractor,  where  the  contract  ^ 
definitely  contemplated  what  the  nature  of  the 
work  made  manifest,  that  it  might  be  neces- 
sary or  very  convenient  to  extend^  the  time, 
and  expressly  provided  for  a  per  diem  deduc- 
tion f rqm  the  contract  price  for  a  delay  beyond 
the  time  prescribed  for  the  completion  of  the 
work.— (1912)  United  States  v.  McMuUen,  32 
S.  Ct  128,  222  U.  S.  460,  56  U  Ed.  269,  re- 
versing judgment  (1909)  McMullen  v.  United 
States,  167  P.  460.  93  C.  C.  A.  96. 

Waiving  the  original  time  limit  and  calling 
on  the  contractor  for  extra  work  for  which  he  is 
paid  does  not  discharge  the  surety  on  his  bond, 
where  it  in  terms  contemplated  an  extension  of 
time.— Graham  v.  United  States,  34  S.  Ct.  148, 
231  U.  S.  474.  58  L.  Ed.  319,  affirming  judg- 
ment 188  F.  651,  110  C.  C.  A,  465. 

^s»}05.  — -  Requisites   and  Taliditj   of 
agreement  in  seneral* 

See  40  Cent  Dig.  Prlnc.  ft  S.  SS  191.  192.  196,  201- 
210. 

A  60-day  extension 'of  time  for  the  payment 
of  a  bill  for  materials  furnished  to  the  principal 
obligor  by  a  third  party  does  not,  at  least  in  the 
absence  of  any  evidence  of  loss  thereby  occa- 
sioned, discharge 'the  surety  on  a  bond  condition- 
ed not  only  for  the  faithful  performance  of  the 
original  contract  with  the  United  States  for  the 
construction  of  a  public  work,  but  for  the  prompt 
payment  of  all  persons  supplying  labor  and 
materials  in  the  prosecution  of  such  work.— 
United  States  Fidelity  &  Guaranty  Co.  v.  Unit- 
ed States,  24  S.  Ct.  142,  191  U.  S.  416,  48  L. 
Ed.  242. 

^s»119.  Reseieaion  of  eontraet  of  prin* 
eipaL 

See  40  Cent  Dig.  Prine.  A  8.  S  96. 

A  recovery  on  a  bond  securing  construction 
of  an  electric  railway  under  an  ordinance  grant- 
ing the  franchise  cannot  be  had  for  a  failure  to 
perform,  where  the  franqhise  was  revoked  with- 
in the  period  allowed.— People  of  Porto  Rico 
V.  Title  Guaranty  &  Surety  Co.,  33  S,  Ct  362. 
227  U.  S.  382,  57  L.  Ed.  561,  aflirming  judgment 
180  F.  641,  103  C.  C.  A.  607. 

^s»123.  Negleet  to  sive  notioe  to  smrety 
of  default. 

See  40  Cent  Dig.  Princ  A  8.  SS  i04-ni. 

Where  an  officer  to  whom  the  government 
has  been  induced  by  forged  vouchers  to  give  a 
certificate  of  nonindebtedness  turns  out  to  be  a 
defaulter,  the  failure  to  notify  the  sureties  of 
the  defalcation  and  to  sue  them  for  more  than 
three  years  after  its  discovery,  the  principal  be- 
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ing  first  sued  alone,  does  not  release  the  sureties, 
in  the  absence  of  cyidence  that  they  were  dam- 
aged by  the  delay,  there  being  no  presumption 
that  they  knew  of  the  certificates  of  nonindebt- 
edness,  and  a  strong  [presumption  that  they  did 
know  of  the  suit  against  the  principal. — Moses 
V.  United  States,  17  S.  Ct.  6i82,  166  U.  S.  571, 
41  L.  Ed.  1119. 

^=:9l28.  Gonsent  liy  surety  to  transao- 
tians  between,  ereditor  and 
principal. 

See  40  Cent.  Dig.  Prlno.  &  fi.  8S  356-365. 

An  agreement  in  writing  between  the  hold- 
er and  the  accommodation  indorser  of  a  note, 
by  which  the  latter  ''consents  that  the  payment 
thereof  be  extended  until  he  gives  written  no- 
tice to  the  contrary,"  does  not  contemplate  an 
extension  by  agreement  between  the  holder  and 
the  maker  only,  by  which  the  surety  on  the  note 
is  discharged,  and  the  indorser  prevented  from 
having  recourse  to  him  as  well  as  to  the  maker. 
—Bank  of  Uniontown  v.  Mackey,  WtO  U.  S. 
220,  11  S.  Ct.  844,  35  L.  Ed.  485. 

$=»129.  Waiver  or  estoppel  of  surety. 

See  40  Cent.  Dig.  Princ.  A  S.  9S  866-372. 

A  bond  by  a  principal  and  a  surety  was  con- 
ditioned that  Uie  principal  should  pay  to  V.  all 
indebtedness  existing  or  to  exist  from  the  prin- 
cipal to  y.  under  eitisting  or  future  contracte  be- 
tween him  and  V.,  and  waived  notice  of  ^non- 
payment on  all  notes  executed,  indorsed,  br 
guarantied  by  the  principfil  to  V.  Seldj  in  a 
suit  on  the  bond  against  the  principal  and  sure- 
ties, to  recover  the  amount  of  notes  executed 
by  the  principal  to  V.,  and  other  notes  indorsed 
and  guarantied  by  him  to  V.,  that  it  was  not 
necessary  to  allege  or  show  any  notice  to  the 
surety  of  a  default  by  the  principal  in  paying 
v.— Murphy  v.  Victor  Sewing  Mach.  Co.,  112 
U.  S.  688,  5  S.  Ct.  324,  28  L.  Ed.  856. 


IV.  BEMEDIE8   OF   GREDITOBS. 

^s>145.  ConelnsiToness  of  former  adju- 
dication in  action  ag^ainst 
principal  or  surety. 

See  40  Cent.  Dig.  Princ.  A  S.  98  397-401;    30  Cent. 
Dig.  Judgm.  9S  1010.  1210. 

A  judgment  against  the  principal  in  ex- 
cess of  the  ^enaltv  of  the  bond  is  prima  facie 
evidence  against  the  sureties.— Moses  v.  United 
States,  17  S.  Ct.  682,  166  U.  S.  571,  41  L.  Ed. 
1119. 

The  surety  on  a  redelivery  bond  in  re- 
plevin cannot  object  that  his  liability  was  en- 
larged beyond  his  undertaking,  so  as  to  discharge 
him  from  liability,  by  the  allowance  of  amend- 
ments to  the  declaration  in  replevin  suit,  in- 
creasing the  alleged  value  of  the  property,  where 
the  issue  as  to  the  propriety  of  such  amend- 
ments was  in  issue  in  the  replevin  suit  and  was 
decided  against  the  principal  in  such  bond,  and 
the  penalty  of  the  bond  was  not  thereby  exceed- 
ed.—William  W.  Bience  v.  Waterhouse,  31  S. 
Ct  241,  219  U.  S.  320,  55  L.  Ed.  237. 

^=:»147.  Reconrse  to  indemnity  to  snre- 
ty. 

See  40  Cent.  Dig.  Princ.  A  S.  fiS  402-412. 

Where  joint  guarantors  of  a  debt  have  con* 
tracted  with  each  other  to  be  liable  therefor  in 
distinct  proportions,  and  have  given  mortgages 
each  to  the  other  to  hold  him  harmless  against 
liability  in  excess  of  his  proportion,  such  mort- 
gages will  not  inure  by  subrogation  to  the  benefit 
of  the  principal  creditor  as  against  the  creditors 
of  the  guarantors  in  the  event  of  their  insolven- 
cy and  that  of  the  principal  debtor. — Hampton 
v.  Phipps,  108  U.  S.  260,  2  S.  Ct.  622,  27  L. 
Ed.  719. 


^=s>158.  Evidence. 

See  40  Cent.  Dlg.Prlne.  ft  S.  98  428-441. 

^=>150.  — —  Presumptions    and    burden 
of  proof. 

See  40  Cent.  Dig.  Princ.  ft  S.  99  428-435. 

Where  an  official  bond  offered  b^r  the  prin- 
cipal without  seals  was  returned  to  him  to  have 
the  seals  put  on,  and  was  brought  back  by  him 
with  the  seals  attached,  the  consent  of  the  sure- 
ties thereto  will  be  presumed  in  an  action  on 
the  bond,  unless  the  contrary  appears. — ^Moses  v. 
United  States,  17  S.  Ct.  682,  166  U.  S.  571, 
41  L.  Ed.  1119. 

V.  KIGHT8   AND   REMEDIES   OF 

SURETY. 

Subrogation  of  sureties,  see  Subrogation,  ^» 
5-8. 

(A)  AS  TO  CREDITOR. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  40  Cent.  Dig.  Princ.  A  8.  99  468-496.] 


Se< 


(B)  AS  TO  PRINOIPALi 


Bankruptcy,  ^=»421. 
Indemnity,  ^=»4. 

^=>176.  Bishts  of  surety  before  pay- 
ment or  satisf  aotion  of  debt  or 
liability. 

See  40  Cent.  Dig.  Princ.  A  S.  99  610-623. 


— —  Enforcement  of  payment  by 
principal  or  otber  exoneration. 

See  40  Cent  Dig.  Princ.  A  S.  99  612-619. 

The  surety  on  a  bond  given  to  protect  from 
sale  the  mortgaged  property  of  a  raikoad,  in 
a  foreclosure  suit  directing  all  claims  to  be  pre- 
sented, need  not  pay  the  judgment  recovered 
against  him  on  the  bond  before  presenting  it  as 
a  claim.— Union  Trust  Co.  v.  Morrison,  125  U. 
S.  591,  8  S.  Ct.  10O4,  31  L.  Ed.  825. 

<&=»181.  Bights  of  surety  after  payment 
or  satisfaction  by  bim  of  debt 
or  liability. 

See  40  Cent.  Dig.  Princ.  ft  S.  99  624-649. 

^=:»185,  ....  Indemnity  or  reinibnrse* 
ment. 

See  40  Cent.  Dig.  Princ.  ft  S.  99  624-638. 

Payment  of  judgment  by  surety  on  appeal 
bond  after  affirmance,  on  notice  from  the  Gov- 
ernor that  unless  judgment  were  paid  the  sure- 
ty would  forfeit  its  right  to  do  business,  held 
not  made  voluntarily  or  negligently  so  as  to 
defeat  surety's  right  to  reimbursement  from 
its  principals.— United  States  Fidelity  &  Guar- 
anty Co.  v.  Sandoval,  32  S.  Ct.  298,  223  U.  S. 
227,  56  L.  Ed.  415,  reversing  judgment  Sand- 
oval V.  United  States  fidelity  &  Guaranty  Co., 
100  P.  816,  12  Ariz.  348. 

Surety  on  appeal  bond  may  recover  from  its 
principal  the  amount  of  the  judgment  which  it 
paid  after  affirmance,  though  it  took  from  judg- 
ment creditor  bond  conditioned  for  reimburse- 
ment, if  the  judgment, should  be  reversed  on  a 
proposed  further  appeal  to  the  United  States  Su- 
preme Court— Id. 

""  (C)  AS  TO  COSURETY. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  40  Cent.  Dig.  Princ.  ft  S.  99  678-660.] 

PRINTING. 

Record,  see  Appeal  and  Error,  ^=»631,  633. 
Employes    in    government    printing    office,    see 
United  States,  ^=>S9, 
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PRIOR  ADJUDICATION. 

Operation   and  effect,  see  Judgment, 
832.  643-750. 

PRIORITIES. 

Assessments  for  public  improvements,  see  Mu- 
nicipal Corporations^  ^=s>519. 
Between  mining  locations,  see  Mines  and  Min- 
erals, ^==»27. 
Between  particular  liens  or  claims  see  ■■ 

Assignments,  ^=»85. 

Attachments,  ^=»179. 

Attorney  and  Client,  ^s»184. 

Bankruptcy,  <e=s>344-^l. 

Chattel  Mortgages,  <&s>133-153. 

Corporations,  ^=s>566. 

Insurance,  ^=»223. 

Judgment,  ^=s>786,  787. 

Maritime  Liens,  ^s»37,  38. 

Mortgages,  ^=»151-176. 

Towage,   ^=»16. 

United  States,  <&=»76. 
Prior  knowledge  or  use  affecting  anticipation  of 

invention,  see  Patents,  ^=^50-56. 
Prior  Datent  as  anticipation,  see  Patents,  ^==» 

63-66.    . 
Use  of  trade  mars  or  name,  see  Trade-Marks 

and  Trade-Names,  ^==»21. 

PRISONERS. 

Fees  for  transporting,  see  United  States  Mar- 
shals, 


PRISONS. 

See  40  Oent.  Dig.  Prisons. 

See — 
Convicts. 
False  Imprisonment 

Failure  of  prison  ofScers  to  prevent  murder  of 
prisoner  under  sentence  of  death  as  contempt, 
see  Contempt,  ^==»22, 

Fees  of  United  States  marshal  in  charge  of  pen- 
itentiary, see  United  States  Marshals.  ^=»12. 

Place  of  imprisonment  of  convict,  see  Criminal 
Law,  ^=s>1218. 

PRIVATE  BANKERS. 

See  Banks  and  Banking,  ^=^4. 

Acts  regulating  due  process  of  law,  see  Con- 
stitutional Law,  ^==»287;  equal  protection  of 
laws,  see  Constitutional  Law,  ^=s>230;  in- 
terstate commerce,  see  Commerce,  ^s»43,  44 ; 
persons  entitled  to  question  validity,  see 
Constitutional  Law,  ^=»42. 

PRIVATE  NUISANCL 

See  Nuisance,  ^==>3-50. 

PRIVATE  ROADS. 

See  40  Cent.  Dig.  Priv.  Roads. 
Right  of  way,  see  Easements. 


PRiViLEGL 

See- 
Constitutional  Law,  ^==»205. 
Franchises. 

Husband  and  Wife,  ^s»08. 
Licenses,  ^=s>2-35. 
Liens. 
Monopolies, 


Municipal  Corporations, 
Statutes,  ^s»5d. 
United   States,  ^==»12. 
Witnesses,  <8s>292-30a 


<8s>285,  679-680L 


PRIVILEGED  COMMUNICATIONS. 

gee 

Libel  and  Slander,  ^s»35-4a 
Witnesses,  <8=s>187-210. 

PRIVITY. 

See- 
Evidence,   ^s»231. 
Judgment,  ^ss>627-632,  665-707. 

PRIZE. 

Jurisdiction  of  Supreme  Court  in  prize  cases. 

see  Courts,  «=»385(3). 
Of  war,  see  War,  ^s»13,  27,  28. 

PRIZE  FIGHTING. 

Om  40  Oent.  Dig.  Pris.  F. 

Importation  of  prize  fight  films,  see  Commerce* 
^s»31. 

PRIZE  VESSELS. 

Bounty  for  destruction  of  enemy's  vessels. 
Bounties,  ^=s>2. 

PROBABLE  CAUSE. 

See  Malicious  Prosecution,  ^s»26,  56w 

PROBATE. 

See  Wilk.  «s>a04-'«34. 

PROBATE  COURTS. 

See- 
Attachment,  ^=:»69. 
Courts,  «=»19a  435. 
Judgment,  ^=^475. 
Partition,  «S=>40. 

PROCEDURE. 

See  cross-references  under  Practice. 


PROCESS. 

Scope-Note. 

(INCLUDES  writs,  mandates,  precepts,  or  notices,  issued  by  a  court  or  Judge,  derk, 
•attorney,  or  other  officer,  In  or  incident  to  proceedings  in  civil  actions  in  general,  and 
more  particularly  such  instruments  by  which  ciril  actions  are  begun,  and  defendants 
therein  are  required  to  appear  and  answer  or  are  notified  of  the  bringing  of  the  action ; 
issuance,  requisites,  and  validity  of  such  instruments  in  general ;  service  thereof,  personal 
or  substituted,  or  by  publication,  privilege  from  service,  and  return ;  defects  in  process  or 
return,  and  objections  therefor,  and  how  objections  to  process  or  service  may  be  taken; 
amendment  of  process  or  return ;  quashing  or  setting  aside  process  or  return ;  and  abuse 
of  process  in  general. 

[For  related  matters  under  tfther  topics,  see  cross -references  after  analysisj    ' 

« 

Analysis. 

I.  Nature,  Issuance,  Requisites,  and  Validity. 

«=»  84.  Statement  as  to  nature,  form,  or  cause  of  action. 
II.  Service. 

(A)  Personal  Service  in  Generau 

^=s>60.  Place  for  service. 
62.  Nonresidents. 

(B)  Substituted  Service. 

(C)  Publication  or  Other  Notice. 

^ss>  86.  Actions  and  proceedings  in  which  publication  is  authorized. 
94.  Application  for  order  for  publication. 

96.  Affidavits. 

97.  Hearing  and  determination. 

102.  Mode  and  sufficiency  of  publication. 
106.  Time  and  number  of  publications. 

(D)  Privileges  and  Exemptions. 

[No  paragraphs  or  references  in  this  Digest    But  see  40  Cent  Dig.  Proc. 
§S  140-154.] 

(E)  Return  and  Prooe  oe  Service. 
€=»144.  Evidence  as  to  service. 

145.  Presumptions  and  burden  of  proof. 

III.  Defects^  Objections^  and  Amendment. 

IV.  Abuse  of  Process. 

Cross-References. 

In  particular  actions  or  prooeedingi. 


Designation  of  agent  of  foreign  insurance  com- 

panj,  see  Insnrance,  ^==»20. 
Dae  process  of  law,  see  Constitutional  Law, 

<S=»309. 
Federal  court  practice,  see  Courts,  ^=»344. 
In  equity,  see  Equity,  ^s»119,  124. 
Interstate  commerce  regulations,  see  Commerce, 

Revocation  of  designation  of  agent  of  foreign 
insurance  company,  see  Insurance,  ^=^16,  22., 

To  sustain  judgment,  see  Judgment,  ^=s>17. 

Want  of  or  defects  in  process  or  notice  as 
ground  for  collateral  attack  on  judgment,  see 
Judgment,  ^=»490. 

In  actions  against  particular  classes  of  persons. 
See— 

Colorations,  ^=s>507,  668. 

Counties,  ^=:»219. 

Infants,    ^=>S&, 

Municipal  Corporations,  ^=>1029. 

Partnership,  ^=9204. 


See- 
Appeal  and  Error.  ^s»396-430. 
Bankruptcy,  «=>300. 
Criminal  Law,  <&=>215-218. 
Divorce,  ^=»75-77. 
Eminent  Domain,   <g=>179-184. 
Equity,   «=>119.   124. 
Insurance,  ^=»627. 
Mortgages,  ^=:»440. 

Particular  forms  of  torits  or  other  process. 

See- 
Appeal  and  Error,  ^=>396-430. 
Assistance,  Writ  of. 
Attachment,  ^=»H5~155. 
Certiorari. 
Execution. 
Garnishment. 
Habeas  Corpus. 


■  .  ■  ■■  ■  .M 
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See- 


Mandamus. 
Prohibition. 
Quo  Warranto. 


See- 
Replevin. 
Sequestration. 
Witnesses,  ^=910. 


I.   NATURE,  ISSUANCE,   REQUISITES, 
AND   VALIDITY. 

^=934.   Statement  as  to  natnre,  form,  or 
oanse  of  aotioiu 

See  40  Cent.  Dig.  Proc.  §  28. 

A  summons  commanding  the  marshal  to 
summon  defendants  to  answer  in  a  certain 
court  a  complaint  filed  against  them  in  said 
court  by  certain  named  plaintiffs  sufficiently 
sets  forth  the  nature  of  tne  complaint,  under 
Mansf.  Dig.  Ark.  §  4868.— Eddy  v.  Lafayette, 
163  U.  S.  456,  16  S.  Ct.  1062,  41  L  Ed.  22o, 
affirming  judgment  49  F.  807,  1  O.  C.  A.  441, 
4  U.  S.  App.  247. 

H.   SERVICE. 

In  actions  against  corporations,  see  Corpora- 
tions    <ftfcnr>507. 

In  condemnation  proceedings,  see  Eminent  Do- 
main,  €=>182. 

Issuance  of  process  as  commencement  of  action 
within  limitations,  see  Limitation  of  Ac- 
tions, «=>119.  .      .  J 

Necessity  and  sufficiency  to  sustain  judgment, 
see  Judgment,  ^:»17. 

Practice  in  I'nited  States  Provisional  Court  for 
Porto   Rico,   see   Courts,  ^=>442.  . 

Review  of  objections  to  service  in  federal 
courts  as  involving  jurisdiction,  see  Courts, 

*S=*385(4).  *    K-    *•      *^ 

Special  appearance  for  purpose  of  objecting  to 
service,  see  Appearance,  ^^10. 

(A)  PERSONAL    SERVICE   IN    GENERAL. 

See  Divorce,  ^=»77. 

In  attachment  proceedings,  see  Attachment, 
<8=5>209. 

^=>60.  Plaee  for  serriee. 

See  40  Cent  Dig.  Proc.  8S  69,  70. 

^=»62.  — ^  Nonresidents* 

See  40  Cent  Dig.  Proc.  S  70. 

In  a  suit  in  personam  merely,  a  court  of  one 
state  can  obtain  no  jurisdiction  of  parties  resid- 
ing in  another  by  delivery  of  process  to  them  in 
the  latter.  Decree,  Blackman  v.  Wright,  65 
N.  W.  843,  96  Iowa,  541,  affirmed.— Dull  t. 
Blackman,  18  S.  Ct  333,  169  U.  S.  243,  42  L. 
Ed.  733. 

(B)  SUBSTITUTED  SERVICE. 
See  40  Cent.  Dig.  Proc.  H  83-97. 

Due  process  of  law,  see  Constitutional  Law, 
>309. 


— —  Affidavits. 

See  40  Cent.  Dig.  Proc.  S8  108-120. 

An  order  for  substituted  service  in  suit  to 
quiet  title,  made  conformably  to  Code  Civ. 
Proc.  Cal.  §  412,  held  supported  by  a  sufficient 
showing  of  diligent  inquiry  to  satisfy  due  pro- 
cess of  law  because  of  Const.  U.  S.  Amend.  14. 
—Jacob  V.  Roberts.  32  S.  Ct.  303,  223  U.  S. 
261,  56  L.  Ed.  429,  affirming  judgment  (1908) 
Roberts  v.  Jacob,  97  P.  671,  154  Cal.  307. 


(C)  PUBLICATION    OR   OTHER   NOTICE. 

Attachment  proceedings,  see  Attachment,   ^» 
209. 

(@=986.  Actions  and  prooeedinga  in  whieli 
pnblication  is  anthorized. 

See  40  Cent.  Dig.  Proc.  §  100. 

A  state  has  power  to  provide  by  statute 
that  the  title  to  land  withi*  its  limits  shall  be 
settled  and  determined  by  a  suit  in  which  the 
defendant,  being  a  nonresident,  is  brought  in- 
to court  by  publication  only.— Arndt  v.  Griggs, 
134  U.  S.  316,  10  S.  Ct.  557,  33  L.  Ed.  918. 

^=»04.   Application   for   order   for   pnb- 
Ucation. 

See  40  Cent.  Dig.  Proc.  S§  106-120. 


— —  Hearins   and   determination. 

See  40  Cent.  Dig.  Proc.  8  107. 

Sufficient  proof  to  justify  an  order  for 
service  of  summons  by  publication  is  made  by 
evidence  that  the  defendants  did  not  reside  in 
the  jurisdiction,  and  that  one  of  them,  which 
was  a  corporation,  had  no  managing  agent 
therein,  but  that  its  president  resided  in  an- 
other jurisdiction,  while  the  proper  officer  has 
returned  the  summons  with  a  statement  that 
after  due  and  diligent  search  ^e  has  been  un- 
able to  find  the  defendants,  or  either  of  them, 
or  their  authorized  ai^ents,  within  the  district. 
—Marx  V.  Ebner,  21  S.  Ct.  376,  180  U.  S.  314, 
45  L.  Ed.  547. 

The  presumption  that  a  public  officer  who 
has  received  process  for  service  has  done  his 
duty  and  has  made  the  reasonable  and  diligent 
search  that  is  required,  though  not  alone  suffi- 
cient to  justify  an  order  for  service  by  publi- 
cation, may  add  some  weight,  when  there  is  oth- 
er proof  of  the  necessary  facts. — ^Id. 

^s»102.  Mode  and  snfilcienoy  of  pnblicn- 
tlon. 

See  40  Cent  Dig.  Proc.  8S  129-136. 

^s>106.  —  Time  and  nvmber  of  publi- 
cations. 

See  40  Cent  Dig.  Proc.  S  183. 

Where  a  statute  requires  notice  by  publica- 
tion "once  a  week  for  four  months,"  and  there 
is  no  legislative  definition,  it  will  be  taken  to 
mean  calendar  months.— Guaranty  Trust  & 
Safe-Deposit  Co.  v.  Green  Cove  Springs  &  M. 
R.  Co.,  139  U.  S.  137,  11  S.  Ct  512,  35  L. 
Ed.  116. 

Two  publications  in  each  of  four  consecu- 
tive periods  of  seven  days  from  the  date  of  an 
order  of  publication  satisfies  the  requirement 
of  Act  Cong.  June  8,  1898  (30  Stat.  434,  o. 
394)  S  6,  requiring  such  publication  in  the  Dis- 
trict of  Columbia  at  least  "twice  a  week  for 
a  period  of  not  less  than  four  weeks,"  although 
there  was  but  one  publication  in  the  last  cal- 
endar week  of  such  period.  Judgment,  17  App'. 
D.  C.  128,  affirmed.— Leach  v.  Burr,  28  S.  Ct. 
393,  188  U.  S.  510,  47  L.  Ed.  567. 


(D)   PRIVILEGES   AND   EXEMPTIONS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  40  Cent.  Dig.  Proc.  §S  140-154.] 

(E)  RETURN  AND  PROOF  OP  SERVICE. 

Fees  of  commissioner  for  entering  return,  see 

United  States  Commissioners,  ^s>3. 
Subpoena  in   equity,   see    Equity,   ^=s>124. 


^=s>144.  Evidenoe  as  to  aervioe. 

See    40    Cent.    Dig.    Proc.    SS    194-206;     10 
Dig.  Judgm.  i  88. 


Cent. 
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PROHIBITION 


—  PreaumptionB    and    bnrdeii 
of  proof. 

See  40  Cent.  Dig.  Proc.  SS  194-199;    30  Cent   Dig. 
Judgm.  S  32. 

Where  a  court  of  general  jurisdiction  is  au- 
thorized to  bring  in,  by  publication  or  other 
substituted  service  (Act  Ky.  Dec.  19,  1796; 
1  St.  Laws  M.  &  B.  p.  93),  nonresident  defend- 
ants interested  in  or  having  a  lien  upon  prop- 
erty within  its  territorial  jurisdiction,  but  is 
not  required  to  place  the  service  upon  the  rec- 
ord, and  the  court  orders  such  substituted 
service,  it  will  be  presumed,  in  favor'  of  the 
jurisdiction,  that  service  was  made  as  ordered, 
although  no  evidence  thereof  appears  of  record, 
and  the  judgment  of  the  court,  so  far  as  it  af- 
fects such  property,  will  be  valid. — Applegate 
V.  Lexington  &  Carter  County  Min.  Co.,  117 
U.  S.  255,  6  S.  Ct  742,  29  L.  Ed.  892. 

m.  DEFECTS,    OBJECTIONS,    AND 
AMENDMENT.     ' 

See  40  Cent.  Dig.  Proc.  8S  206-256. 

Affecting  judgment  of  divorce,  see  Divorce, 
<©=>328. 

Affecting  limitation  of  actions,  see  Limitation 
of  Actions,  ^==»122. 

Condemnation  proceedings,  see  Eminent  Do- 
main, ^=»184. 

Ground  for  dismissal,  see  Dismissal  and  Non- 
suit, ^=»57. 

Grounds  for  abatement,  see  Abatement  and  Re- 
vival, i@=»40. 

Waiver  by  appearance,  see  Appearance,  ^==»24. 


\         TV.  ABUSE  OF  PROCESS. 

See  40  Cent  Dig.  Proc.  §S  257-259. 

False   imprisonnoient,   see   False   Imprisonment. 

Malicious  prosecution,  see  Malicious  Prosecu- 
tion. 

Wrongful  attachment,  see  Attachment,  ^s>367, 
368. 

Wrongful  injunction,   see   Injunction,   ^=s>257. 

PROCESS  PATENTS. 

See  Patents,  «s>7,  228-231. 

PRO  CONFESSO. 

Decree  in  equity,  see  Equity,  ^=s>417-420. 

PROFITS. 

See —  ^ 

Collision,  «s>128. 
Copyrights,  ^=»87. 
Damages,  ^==»40. 
Landlord  and  Tenant,  ^3>142. 
Mortgages,  ^=:»199. 
Partnership,  ^=^4,  5.  ■ 
Patents,  ^=9318. 
Trade-Marks  and  Trade-Names,  ^s»98. 

PRO  FORMA  JUDGMENT. 

Beview  by  judge  rendering  decision,  see  Judges, 

«=:»48. 


PROHIBITION. 

Scope-Note, 

[INCLUDES  writs  of  prohibition  forbidding  prosecution  of  particular  proceedings  be- 
fore inferior  courts  or  other  tribunals.  Judges,  boards,  officers,  or  corporations,  as  being 
without  or  in  excess  of  their  jurisdiction;  nature  and  scope  of  the  remedy  in  general; 
grounds  of  such  writs  and  defenses  thereto ;  to  and  against  whom  and  to  forbid  what  pro- 
ceedings they  are  allowed;  jurisdiction  to  grant  and  proceedings  to  obtain  the  writ;  Issu- 
ance of  alternative  or  absolute  writs,  requisites  and  validity  thereof,  service  thereof,  return 
to  alternative  writs,  and  proceedings  thereon;  judgments  or  orders  and  enforcement 
thereof ;  review  of  proceedings ;  costs  in  such  proceedings ;  and  disobedience  to  such  writs. 

[For  related  matters  under  other  topios,  tee  cross -references  after  analysis.] 


Analysis, 
I.  Nature  and  Grounds. 

^=>1.  Nature  and  scope  of  remedy. 

3.  Existence  and  adequacy  of  other  remedies. 

6.  Acts  and  proceedings  of  courts,  judges,  and  judicial  officers. 

6.  Acts  and  proceedings  of  public  officers  and  boards. 

8.  Grounds  for  relief. 

10.  Want  or  excess  of  jurisdiction. 

11.  Errors  and  irregularities. 

12.  Defenses  and  grounds  of  opposition. 

13.  Prohibition  ineffectual  or  not  beneficial. 

II.  Jurisdiction,  Proceedings,  and  Relief. 

^S9l6.  Jurisdiction  or  authority  to  issue. 
18.  Time  for  application,  and  laches. 

27.  Evidence. 

28.  Scope  of  inquiry  and  powers  of  court. 

34.  Appeal  and  error. 

•- ' — ' ■ 
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Cross-References. 


Dae  process  of  law,  see  Constitutional  Law, 

<8=s>277. 
Prohibiting  court-martial,  see  Army  and  Navy, 


Prohibitory  acts  and  ordinances  as  regulatioii  of 

commerce,  see  Commerce,  ^=>55. 
Prohibitory  Injunction,  see  Injunction. 
Traffic  in  intoxicating  liquors,  see  Intozicatiiig 

Liquors. 


I.  NATURE  AND   GROUNDS. 

^=»1.  Nature  and   soope  of  remedy. 

See  40  Cent  Dig.  Prohib.  S  1. 

A  writ  of  prohibition  will  issue  only  in 
case  of  a  want  of  jurisdiction  either  of  the 
parties  or  the  subject-matter  of  the  proceeding, 
and  cannot  be  used  as  a  substitute  for  excep- 
tions to  a  libel  for  insufficiency.— Ex  parte 
Fassett,  142  U^  S.  479,  12  S.  Ct.  295,  35  L. 
Ed.  10S7. 

^=:»3.  Ezistenee  and  adeqnaoy   of  oilier 
remedies* 

See  40  Cent.  Dig.  Prohib.  H  4-19. 

Where,  in  a  Hbel  against  a  ship  for  Injury 
to  cargo,  the  time  charterer  is  cited  in  by  the 
owner  oi  the  vessel,  claiming  that  the  charterer 
was  liable,  as  between  the  owner  and  charter- 
er, for  the  negligence,  if  any,  which  caused  the 
injury,  the  court,  having  jurisdiction  of  the 
subject-matter  and  the  parties,  will  not  be 
prohibited  from  entertaining  the  owner's  con- 
tention against  the  charterer  in  the  same  suit 
with  the  libel  against  the  ship,  as  the  error, 
if  any,  in  so  doing,  may  be  corrected  on  appeal. 
—In  re  New  York'ft  P.  R.  Steamship  Co.,  155 
U.  S.  523,  15  S.  Ot  183,  39  L.  Ed.  246. 

A  writ  of  prohibition  against  proceedings 
in  a  circuit  court  of  the  United  States  will 
not  be  granted  by  the  supreme  court  where  the 
case  is  one  in  which  a  decision  in  the  circuit 
court  could  be  taken  by  appeal  to  the  circuit 
court  of  appeals,  and,  after  final  decree,  an 
appeal  would  lie  to  the  supreme  court  in  re- 
spect to  the  question  of  jurisdiction,  if  prop- 
erly raised  and  certified.— In  re  Huguley  Mig. 
Co.,  22  S.  Ot  455,  184  U.  S.  297,  46  L.  Ed. 
549. 

The  exlMie^ce  under  Code  N.  M.  %  8358,  of 
the  right  to  appeal  to  tiie  district  court  from 
judgments  of  a  justice  of  the  ^ace  in  actions 
of  ^rcible  entry  and  detainer,  justifies  the  ter- 
ritorial Supreme  Court  in  refusing  to  restrain 
the  justice  from  taking  further  proceedings  in 
actions  of  that  nature  in  which  judgment  had 
been  given  against  a  defendant  claiming  to  be 
the  owner  of  the  property,  and  alleging  a  want 
of  jurisdiction  to  determine  the  question  of  own- 
ership in  such  a  proceeding. — Alexander  y.  Crol- 
lott,  26  S.  Ct  161,  199  U.  S.  580,  50  L.  Ed. 
317. 

Prohibition  against  proceedings  in  the  fed- 
eral Circuit  Court  to  enjoin  the  prosecution 
of  search  and  seizure  proceedings  instituted  in 
the  state  courts,  under  Sess.  Laws  Okl.  1907- 
08,  c.  69,  against  intoxicating  liquore  shipped 
into  the  state,  will  not  be  granted  by  the  fed- 
eral Supreme  Court,  since  adequate  relief  is 
afforded  by  the  full  right  of  review  in  the 
latter  court  and  in  the  proper  Circuit  Court  of 
Appeals  by  appeal  or  certiorari.— Ex  parte 
State  of  Oklahoma,  31  S.  Ct  426,  220  U.  S. 
191.  55  L.  Ed.  431 ;  Id.,  31  S.  Ct  431,  220  U. 
S.  210,  55  L.  Ed.  436. 

^s»5«  Aots    and    proeeedings    of    eonrts, 
Judges,  and  Judicial  offloers* 

See  40  Cent.  Dig.  Prohib.  SS  20-30. 

A  Circuit  Court  of  Appeals  before  which  a 
criminal  case  is  pending  on  writ  of  error  may 
grant  a  writ  of  prohibition  forbidding  the  dis- 


trict judge  to  set  aside  the  conviction  on  mo> 
tion  after  the  term  because  of  bias  of  a  juror 
discovered  after  such  term. — United  States  ▼• 
Mayer,  35  S.  Ct  16,  235  U.  S.  55,  59  L.  Ed. 
129. 

^==»6.  Aets  and  proeeedinKs  of  pnlilio  of* 
fleers  and  boards. 

See  40  Cent  Dig.    Prohib.  SS  S1-S8. 

The  secretary  of  the  navy  being  an  execu* 
tive  officer,  his  acts  in  convening  a  court-mar> 
tial  cannot  be  controlled  by  a  writ  of  prohibit 
tion.— Smith  y.  Whitney,  116  U.  S.  167,  6  S. 
Ct.  570.  29  L.  Ed.  601. 

^s»8.  Oronnds  for  relief.  * 

See  40  Cent.  Dig.  Prohib.  SS  S6-68. 


— -  Want  or  ezeess  of  jnrisdio* 
tion. 

See  40  Cent.  Dig.  Prohib.  SS  S7-66. 

Where  the  district  court  in  admiralty  is 
called  upon,  by  the  petition  of  the  owner  of  a 
vessel,  to  first  determine  the  question  of  its  li- 
ability for  loss  or  damage  to  property  by  a 
fire  on  land  alleged  to  have  been  set  by  the 
vessel,  it  having  no  jurisdiction  of  the  cause 
of  action,  and  then  to  determine  whether  the 
statutes  tor  the  limitation  of  liability  cover  the 
case,  a  writ  of  prohibition  will  lie  to  prohibit 
the  court  from  proceeding  to  give  the  relief 
prayed  for  in  the  petition. — jB3x  parte  Phenix 
Ins.  Co.,  118  U.  S.  610,  7  S.  Ct.  25,  30  U  Ed. 
274. 

The  supreme  court  will  not  issue  a  writ  of 
prohibition  to  restrain  a  district  court  from 
taking  jurisdiction  of  a  petition  i<x  limitation 
of  liability  in  respect  to  a  barge  which  waa 
overturned  in  a  squall  while  having  on  board 
a  party  of  excursionists  from  Brooklyn  to  Cold 
Spring  Grove,  Long  Island,  thus  giving  rise  to 
claims  for  damages  for  personal  -  injuries  and 
for  death  by  negligence. — ^Ex  parte  Fassett,  142 
U.  S.  479.  12  S.  Ct.  295,  35  L.  Ed.  1087;  Ex 
parte  Engles,  146  U.  S.  357,  13  S.  Ct  281« 
§6  L.  Ed.  1004. 

Prohibition  will  not  lie  to  prohibit  tho 
judge  of  an  inferior  court  from  proceeding 
'furtiier  in  the  cause,  where  it  ig  shown  that  he 
is  vested  with  jurisdiction  over  the  case. — Mor* 
rison  v.  District  Court  of  United  States  for 
Southern  IMstrict  of  New  York,  147  U.  S.  1^ 
13  S.  Ct.  246,  37  L.  Ed.  60. 

Prohibition  will  not  lie  to  prevent  a  circuit 
judge  from  proceeding  On  the  petition  of  receiv- 
ers of  a  railway  company  asking  authority  to 
enter  into  an  agreement  for  the  partial  read- 
justment of  the  affairs  of  the  company,  and 
from  carrying  out  the  decree  rendered. — in  ro 
Rice,  155  U.  S.  396,  15  S.  Ct  149,  39  L.  Ed. 
198. 

One  who  intervened  in  a  salvage  suit  after 
the  vessel  had  been  sold,  objecting  to  the  juris- 
diction on  the  ground  that  she  had  been  seized 
by  the  marshal  of  another  district  under  a  Ubel 
filed  by  himself,  is  not  entitled,  .on  the  overrul- 
ing of  his  objections,  to  a  writ  of  prohibition 
from  the  supreme  court  there  being  issues  of 
fact  in  the  case  upon  which  ;the  jurisdiction  de- 
pended.—In  re  Alix,  17  S.  Ct  522,  166  U.  S. 
136,  41  L.  Ed.  94a 
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1.  — —  Errors  and  Irregiilarities. 

8«6  40  Cent.  Dig.  Prohib.  %  86. 

Prohibition  will  not  lie  to  coirect  irreirn- 
laritieg  in  judicial  proceedings.— Elz  parte  State 
of  Pennsylvania,  100  U.  S.  174,  3  S.  Ot.  84, 
27  L.  Ed.  894. 

Hie  writ  of  prohibition  which  the  supreme 
court  of  the  United  States  is  authorized  by 
Rev.  St.  I  688  [U.  S.  CJomp.  St  1901,  p.  565], 
to  issue  to  the  district  courts  "when  proceeding 
as  courts  of  admiralty  and  maritime  jurisdic- 
tion," is  the  common-law  writ,^  which  lies  only 
to  prevent  an  unlawful  assumption  of  jurisdic- 
tion, and  not  to  correct  mere  errors  and  irreg- 
ularities.—£>x  parte  Ck>oper,  143  U.  8.  472,  12 
S.  Ct  458,  36  L.  Ed.  232. 

^s»12.  DefensMi  and  Bronnds  ef  opposi- 
tiaii. 

See  40  Cent.  Dig.  Prohib.  |  6L 

The  consent  of  the  United  States  attorney 
to  the  hearing  by  District  Court  of  motion  aft- 
er the  term  to  set  aside  a  conviction  for  mis- 
conduct of  counsel  and  bias  of  juror  is  not  a 
waiver  of  any  right  which  the  government  might 
have  to  a  writ  of  prohibition  in  the  Gircmt 
Court  of  Appeals  on  defendant's  writ  of  error. 
—United  States  v.  Mayer,  35  S.  Ct  16,  285  U. 
8.  65,  59  L.  Ed.  129. 

^s»13.  ProlilfbitioiL    Imsffeotiial    or    iMt 
liemeflelal. 
Bee  40  Cent  Dig.  Fh>hib.  |  €1. 

Prohibition  against  the  Choctaw  and  Chick- 
asaw citizenship  court  to  prevent  the  ^ving 
of  further  effect  to  a  judgment  annullmg  a 
decree  of  a  federal  court  in  the  Indian  Ter- 
ritory, admitting  persons  to  dtiaenship  in  those 
nations,  or  the  certifying  and  delivering  of  a 
copy  of  such  judgment  to  the  Dawes  Commis* 
sion,  on  the  ground  that  the  provisions  of  Act 
Cong.  July  1,  1902,  c  1362.  {  31,  32  Stat  641, 
authorizing  in  a  test  case  the  proceedings  upon 
which  the  judgment  rests,  are  unconstitutional 
will  not  issue,  where  the  citizenship  court,  be- 
fore the  application  for  prohibition  was  heard, 
had  rendered  its  judgment,  and  certified  the 
same  to  the  commission,  which  was  all  that  it 
was  empowered  by  the  statute  in  question  to 
do.-~Ex  parte  Joins,  24  8.  Ot  27,  191  U.  S. 
93,  48  L.  Ed.  110. 

H.  JURISDICTION,  PROOEEDINOS, 


Supreme  Court,  see  Courts,  ^=3»379. 

^=»16.   JurlsdietloiL  or  authority  to  issve. 

See  40  Cent  Dig.  Prohib.  IS  64.  66. 

Under  Rev.  St  i  688  [U.  8.  Comp.  St 
1901,  p.  566],  declaring  that  ''the  supreme  court 
shall  have  power  to  issue  writs  of  prohibition  in 
the  district  courts  when  proceeding  as  courts 
of  admiralty  and  maritime  jurisdiction,"  that 
court  has  jurisdiction  to  proceed  by  prohibition 
a|:ainst  the  United  States  district  court  for  the 
district  of  Alaska  in  respect  to  an  admiralty 
cause.— In  re  Cooper,  138  U.  8.  404,  11  8,  Ot 
289.  34  L.  Ed.  993. 

^=»18.  Time  for  applieatioii,  and  laelios. 

See  40  Cent  Dig.  Prohib.  t  67. 

The  granting  of  a  writ  of  prohibition  Is 
not  a  matter  of  course,  and  where  the  cause 
has  proceeded  to  sentence,  and  the  want  of  ju- 
risdiction does  not  appear  up<m  the  face  of  the 
record,  the  part^  applying  therefor  may  be  pre- 
cluded by  acqmescence  from  obtaining  it— Ex 
garte  Cooper,  143  U.  8.  472,  12  8.  Ct.  453, 
6  U  Ed.  232.  ' 


^i:;»27.  ^  Eridenee* 

Bee  40  Cent  Dig.  Prohib.  |  TV. 

On  petition  bv  defendant  to  the  suprems 
court  to  prohibit  the  district  courts  from  taking 
jurisdiction  of  an  action  against  him  on  the 
ground  that  he  was  a  public  minister,  after  its 
denial  of  a  motion  to  dismiss  for  want  of  juris- 
diction, official  papers,  tending  to  show  that 
defendant  is  not  a  ^'public  minister,"  are  admis- 
sible in  evidence,  though  they  were  not  produced 
in  the  district  court,  where  defendant  was  given 
an  opportunity  to  explain  them  and  introduce 
other  evidence.~In  re  Balz,  135  U.  8.  408,  10 
8.  Ct  854,  84  U  ESd.  222. 

^=s>28.  Seopo  of  inqvirj  and  powers  of 
oourt. 

See  40  Cent  Dig.  Prohib.  |  77. 

On  an  application  for  a  writ  of  prohibition, 
after  the  cause  has  gone  to  sentence,  where  the 
technical  record  shows  jurisdiction  in  the  lower 
court,  the  supreme  court  will  not  examine  the 
evidence  if  such  examination  would  require  it 
to  determine  a  question  of  national  jurisdiction 
which  is  a  present  subject  of  diplomatic  con- 
tention with  a  foreign  government— Ex  parte 
Cooper,  143  U.  8.  472»  12  8.  Ct  463,  86  U  Ed. 
232. 

In  considering  an  application  for  a  writ  of 
prohibition  to  the  district  court  of  Alaska  in  an 
admiralty  case  which  has  gone  to  judgihent,  and 
in  which  the  petitioner  has  lost  his  right  to  a 
review  of  the  jurisdictional  question  by  appeal 
because  of  his  failure  to  ask  a  finding  in  re- 
spect to  a  necessary  fact  the  supreme  court 
must  consider  itself  bound  bv  the  findings  re- 
turned' as  part  of  the  record,  and  cannot  ex- 
amine the  evidence  as  to  the  fBct  in  question. 
-Id. 

^s>34«  Appeal  and  error. 

See  40  Cent  Dig.  Prolilb.  S  8S. 

Though  the  granting  or  refusing  of  a  writ 
of  prohibition  is  ordinarily  a  matter  of  dis- 
cretion, and  not^the  subject  of  a  writ  of  error, 
yet  where  it  is  demanded  on  the  ground  that 
the  proceedings  sought  to  be  prohibited  are  with- 
out jurisdiction,  and  objection  thereto  has  been 
made  at  the  outset  and  the  petitioner  has  no 
other  remedy,  it  becomes  a  writ  of  right;  and, 
where  all  the  proceedings  appear  on  the  record, 
the  refusal  to  grant  it  may  be  reviewed  on  er- 
ror.—Smith  V.  Whitney,  116  U.  a  167,  6  8. 
Ct  570,  20  L.  Ed.  601. 

PROMISE. 

See  Contracts. 

0 

To  answer  for  debt,  default,  or  miscarriage  of 
another,  see  Frauds,  Statute  of,  ^^33. 

To  repair  defect,  see  Master  and  Servant, 
221. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

See  Corporations,  «s»30,  446. 

PROMOTION. 

Army  officers,  see  Army  and  NaTy»  4a»7« 

PROOF. 

See^"— 
Criminal  Law,  ^=»804-57ai 
Depositions. 

Discovery. 

Evidence. 

Witnesses. 

Burden  of  proof,  see  Evidence,  ^=»9I. 


^ . ^^^^^^ 
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ClaimB,  gco  ■ 

Assi^ments  for  Benefit  of  Creditors,  ^3>297- 
317. 

Bankruptcy,   ^s»328,  336. 
Loss  under  insurance  policy,  see  Insurance, 

53a-«60. 
Order  of  proof,  see — 

Criminal  Law,  ^s»680-684. 

Trial,  «=>63<68. 


Pleading  and  proof,  see — 

Equity,  «=»324-327. 

Indictment  and  Information,  ^==»165-180. 

Pleading,  ^=s>S72S94, 
Reception  of  evidence  at  trial,  see — 

Criminal  Law,  ^=s>662-684. 

Trial,  «S=>44-105. 
Service  of  process,  see  Process,  ^=:>144,  145. 
Taking  and  filing  proofs  in  equity,  see  Eauity» 

^s>358. 


PROPERTY. 


Scope-Note. 

[INCLUDES  the  nature  and  subjects  bt  rights  of  property  in  general ;  distinctions  be- 
tween different  kinds  of  property;  evidence  of  title;  and  matters  relating  to  acquisition, 
ownership,  possession,  and  transfer  of  property  generally. 

[For  related  matters  under  other  topics,  see  cross-references  following.] 

Cross-References. 


Property  of  particular  classes  of  persons,  par- 
ticular estates  or  species  of  property  and  mat- 
ters relating  to  remedies  and  transfers,  see 
the  various  specific  topics. 

Affected  by  judgment  lien,  see  Judgment,  ^=9 
775-781. 

Assets  of  estate  of  decedent,  see  Executors  and 
Administrators,  ^=»48-63. 

Competency  of  witnesses  to  testify  as  experts 
as  to  value  of  property,  see  Evidence,  ^=s> 
543. 

Constitutional  guaranty  of  right  of  property, 
see  Constitutional  Law,  ^=:»92-lll,  251-320. 


Defense  of  property  as  justification  of  homiciffe, 
see  Homicide,  ^=9124. 

Description  in  deed,  see  Deeds,  ^s»112-114. 

Equitable  conversion,  see  Conversion. 

Estates,  see  £3states. 

Evidence  of  value  or  market  price,  see  Evidence, 
<e=s>113,  323. 

Exemptions,  see  Exemptions.  ^=»48-<$8. 

Legislative  provisions  as  to  aisposition  of  prop- 
erty as  encroachment  on  judiciary,  see  Con- 
stitutional Law,  ^=:»64. 

Licenses  in  respect  to  real  property,  see  Li- 
censes,  ^=^43. 

Vested  rights,  see  Constitutional  Law,  ^=»93. 


^s»9.  Eridenoe  as  to  title. 

See  20  Cent.  Dig.  Bvld.  {§  78,  87.  106.  109.  lU.  144- 
164,  196.  214,  239.  316,  449,  474%,  759.  788.  822-882,  1033. 
1066,  1078,  1095,  1108-1120,  1136,  1178,  1219,  1220,  1276, 
1277.  2171.  2192,  2467. 


PROPOSALS. 

See  cross-references  under  Offer. 

PROPRIETARY  GRANTS. 

See  Public  Landa,  «=»188-192. 

PROPRIETARY  MEDICINE. 

See   Customs  Duties,   ^=^24. 


The  possession  of  land  raises  a  presump- 
tion of  ownership,  in  the  absence  of  anything  to 
show  the  contrary. — Bradshaw  v.  Ashley,  21  S. 
Ct.  297,  180  U.  S.  60,  45  L.  Ed.  423,  affirming 
judgment  14  App.  D.  C.  485. 


PROSECUTING  AHORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROSPECTIVE  DAMAGES. 

See  Damages,  ^=»25,  26. 


PROSTITUTION. 


Scope-Note. 

[INGLUDES  common  lewdness  of  a  female  In  offering  or  permitting  seznal  inter- 
eonrse  with  men  indiscriminately,  for  gain  or  other  purpose,  and  soliciting  or  inducing  a 
female  to  become  a  prostitute  or  inmate  of  a  house  of  prostitution,  placing  or  keeping  a 
female  in  such  a  house;  and  living  with  or  accepting  earnings  of  a  prostitute;  nature  and 
extent  of  criminal  responsibility  therefor,  and  grounds  of  defense;  and  prosecution  and 
punishment  of  such  acts  as  public  offenses. 

[For  related  matters  under  other  topioSf  see  oroee-referenoee  after  analyeiej 

Analysis. 

^S9l.  Nature  and  elements  of  offenses. 

3.  Indictment  or  information. 

4.  Evidence. 

Cross-References. 

See- 
Commerce,  ^s»47,  62. 
Conspiracy,  ^=»28. 

Bringing   in   aliens  for   immoral  purposes, 
Aliens,  ^=»39,  40,  51,  53,  54,  56. 


Deportation  of  alien  prostitutes,  see  Aliens, 
23,  44. 

Harboring  alien  prostitute,  see  Aliens,  ^==»56. 

Variance  between  allegation  and  proof  in  de- 
scription of  person,  see  Indictment  and  Infor- 
mation, ^sAlSO. 


Nature  and  elements  of  offenses. 

See  40  Cent  Dig.  Prost  IS  1,  2;  17  Cent.  Dig. 
Disorderly  H.  f  7. 

Procuring^  the  interstate  commerce  transpor- 
tation of  a  girl  to  a  life  which  would  lead  to  a 
course  of  immorality  constitutes  offense  de- 
nounced by  White  Slave  Act  June  25,  1910.— 
Athanasaw  v.  United  States,  33  S.  Ct.  285, 
227  U.  S.  326.  57  L.  Ed.  528,  Ann.  Gas.  1913E, 
911. 

Defendants  charged  with  procuring  prohib- 
ited interstate  transportation  contrary  to  the 
white  slave  act  of  June  25,  1910,  cannot  escape 
conviction  because  they  did  not  control  the  choice 
of  conveyance ;  the  agent  employed  for  that  pur- 
pose being  furnished  with  means  for  such  ex- 
penses.—Wilson  V.  United  Statis,  34  S.  Ct  347, 
232  U.  S.  563.  58  L.  Ed.  728. 

The  offense  denounced  by  the  white  slave  act 
of  June  25,  1910,  is  complete  when  there  has 
been  a  transportation  in  interstate  commerce  as 
a  result  of  any  of  the  criminal  acts  previou^y 
described  in  the  act.— Id. 

^=»3.  Indi<»tment  or  Information* 

See  40  Cent.  Dig.  Prost.  f  3. 

A  variance  between  allegation  in  indict- 
ment under  White  Slave  Act  June  25,  1910, 
for  inducing  interstate  transportation  of  wo- 
men for  immoral  purposes  over  the  Texas  & 
New  Orleans  Railroad,  where  the  proof  showed 
that  the  tickets  were  purchased  over  the  South- 
ern Pacific  Kailroad,  is  not  fatal,  where  the  in- 
dictment alleged  that  the  former  railroad  was  a 
?art  of  the  Southern  Pacific  svstem. — Hoke  v. 
Inited  States,  33  S.  Ct  281,  227  U.  S.  308,  57 


L.  Ed.  523,  43  L.  R.  A.  (N.  8.)  906,  Ann.  Cas. 
1913E,  905,  affirming  judgment  (D.  C.)  United 
States  V.  Hoke,  187  F.  992. 

Proof  that  railroad  tickets  on  which  railroad 
women  were  transported  contrary  to  White 
Slave   Act  June  25,   1910,  were  purchased   in 

Sincinnati,  and  sent  to  Chicago,  where  tliey 
ere  used,  is  not  a  fatal  variance  from  allega- 
tion that  the  tickets  were  procured  in  Chicago. 
—Bennett  v.  United  States,  33  S.  Ct  288,  227 
U.  S.  333.  57  L.  Ed.  531,  affirming  judgment 
194  F.  630,  114  C.  C.  A.  402. 

Proof  establishing  transportation  of  one  w^o- 
man  contrary  to  the  White  Slave  Act  June  25, 
1910,  instead  of  two,  as  charged  in  the  indict- 
ment, is  not  a  fatal  variance. — Id. 

^s>4.  Eridence. 
See  40  Cent.  Dig.  Prost  S  4. 

Testimonv  that  defendant,  charged  with  vio- 
lating the  White  Slave  Act  June  25,  1910,  re- 
strained the  women  at  her  house  in  the  place 
where  the  transportation  ended,  is  competent. — 
Hoke  V.  United  States,  33  S.  Ct  281,  227  U.  3- 
308,  57  L.  Ed.  523,  43  L.  R.  A.  (N.  S.)  906, 
Ann.  Cas.  1913E,  905,  affirming  judgment  (D. 
C.)  United  Sutes  v.  Hoke,  187  F.  992. 

Evidence  as  to  entries  by  husband  and  wife 
in  books  of  account  showing  payments  of  mon- 
ey to  police  officers  and  indicating  friendly  re- 
lations between  them  as  keepers  of  a  house  of 
prostitution  and  the  police  force  is  admissible 
on  trial  for  procuring  prohibited  transportation 
of  girls  contrary  to  the  white  slave  act  of  June 
25,  1910.— Wilson  v.  United  States,  34  S.  Ct. 
347,  232  U.  S.  563,  58  L.  Ed.  728, 


PROTECTION. 

Equal  protection  of  the  laws,  see  Constitutional 
Law,  «=>209-250. 

PROTEST. 

Against    classification    of   customs  .duties,    see 

Customs  Duties,  ^=^82. 
Bill  or  note,  see  Bills  and  Notes,  ^=^410. 


Payment- of  custom  duties,  see  Customs  Duties, 
<&=>95,  105. 

Recovery  of  taxes  paid  under  protest,  see  Tax- 
ation, ^=^542. 

PROVINCE  OF  COURT  AND  JURY. 

See- 
Criminal  Law,  <&=>731-768. 
Trial,  «S=>135-181,  185-199. 


This  Diffeat  is  compiled  oa  tlie  Key-Nvmber  System.   For  ezplanatioo,  see  pace  iii. 
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PROVISIONAL  REMEDIES. 

See— 

Arrest,  ^=»8. 

Attachment. 

Bail. 

GarDishment. 

Injunction. 

Receivers. 

Sequestration. 
Deprivation  of  property  without  due  process  of 

law,  see  Constitutional  Law,  ^»312. 
Effect  of  supersedeas  or  stay,  see  Appeal  and 

Error,  <g=5>488,  489.  ^  ^  ^_ 

Review  of  decisions,  see  Appeal  and  Error,  ^» 

71,  87,  96-00,  870. 

PROVISIONS. 

See  Food. 

PROVISOS. 

In  statutes,  see  Sututes,  ^=>228. 

PROXIMATE  CAUSE. 

Injury  in  general,  see  Negligence,  «=>56-61,  and 
cross-references  preceding  those  sections. 

PUBLIC  AID. 

See-" 
Colleges  and  Univeradties,  ^s^d. 
Counties,  ^=»154. 
Public  Lands,  «=»e7-98. 
Railroads,  <$s»34-42. 
Towns,  «=»47. 

PUBLIC  AMUSEMENTS. 

See  Theaters  and  Shows. 


PUBLIC  CORPORATIONS. 

See- 
Counties. 

Municipal  Corporations. 
Towns 
Waters  and  Water  Courses,  «S3223-231. 

PUBLIC  DEBT. 

See- 
Counties,  <e=»150-194. 
District  of  Columbia,  ^s>30,  82. 
Municipal  Corporations,  ^=s>859-1000l 
Schools  and  School  Districts,  ^=»97. 
States,  «g=>117-168. 
United   Stetes,  <S=:»81-91. 

PUBLIC  DOCUMENTS. 


Competency  as  evidence. 

Criminal  Law,  ^=>429. 

Evidence,  <S=:»326^335. 
Falsification,  see  Records,  ^=»22. 
Falsification  cruel  and  usual  punishment,  see 

Criminal  Law,  ^=:»1213. 
Falsification  partial  invalidity  of  statute. 

Statutes,  ^s>e4. 

PUBLIC  DOMAIN. 

See  Public  Lands. 

PUBLIC  ENEMY. 

See  War. 

PUBLIC  FRANCHISES. 

See  Franchises. 


PUBLICATION. 

See  Gopytights,  ^s»31. 

Notice  of  failure  of  co-owner  to  contribute  to 
working  mine,  see  Mines  and  Minerals,  ^=>23. 

Notice  of  improvement,  see  District  of  Colum- 
bia, ^=»13. 

Notice  of  sale  under  power  in  mortgage,  see 
Mortgages,  ^=»856. 

Process,  see  AtUchment,  «=»209;  Process, 
8^106. 

PUBLIC  BUILDINGS. 


Counties,  ^==»108. 

Municipal  Corporations,  ^5»225,  853. 


PUBLIC  FUNDS. 

See—* 
Counties,  «=»150-194. 
Municipal  Corporations,  <$=»859-1000l 
States,  «=>117-16a 
Towns,  <S=>47-61. 
United  States,  <$=»81-91. 

PUBLIC  HEALTH. 

See  Health. 

PUBLIC  HOUSES. 

See  Innkeepers. 

PUBLIC  IMPROVEMENTS. 

Bee  cross-references  under  Improvements. 


PUBLIC   LANDS. 

Scope-Note, 

(INCLUDES  lands  forming  part  of  the  public  domain;  regolationa  rdatlng  thereto; 
grantB  thereof,  and  acquisition  by  private  owners  of  title  thereto  or  rights  therein,  under ' 
grants  or  statutory  provisions. 

[For  related  matters  under  other  topics,  see  cross -referenoee  after  analysis.] 

Analysis. 
I.  Government  Ownership. 

^=9  2,  Cessions  and  treaties. 

3.  Extinguishment  of  Indian  title. 

4.  What  are  lands  of  the  United  States. 

8.  Trespasses  in  general. 

9.  Cutting  and  removing  timber. 
10.  Statutory  regulations. 

11. Illegal  cutting  or  removal. 

12.  Right  to  timber  cut.. 

13. Recovery  of  timber  or  damages. 

17.  Pasturage  and  hay. 

19.  Inclosure. 

21.  Offenses  incident  to  disposal  of  public  lands. 

n.  Survey  and  Disposal  of  Lands  of  United  States. 

(A)  Surveys. 

^s'24.  Method  and  sufficiency. 

25.  Operation  and  effect  in  general. 

26.  Errors  and  omissions. 

(B)  Entries,  Sales,  and  Possessory  Rights. 

«S929.  Lands  subject  to  entry. 

30.  Persons  capable  to  enter  or  acquire  lands. 

31.  Rights  acquired  by  occupancy. 

32^  Rights  acquired  by  entry  in  general. 

33.  Sales. 

34.  Pre-emption. 

35.  Homestead. 
87.  Desert  lands. 

38.  Timber  and  stone  lands. 

89.  Town  sites. 

40.  Abandonment  or  relinquishment  of  claim. 

(C)  Donations  and  Bounty  Lands. 

«S942.  Grants  by  Congress  in  general. 

44.  Oregon  donation  act. 

45.  Particular  grants  and  donations. 

46.  Bounty  land  warrants. 

(D)  Reservations  to  United  States. 

^=»47.  Mode  and  effect  in  general. 

49.  Parks,  woods,  and  springs. 

50.  Military  reservations. 

(E)  School  and  University  Lands. 

^s^Sl.  Effect  of  reservation  and  grant  to  state  in  generaL 

52.  Lands  included. 
«     53.  Indemnity  and  lieu  lands. 
_  54.  Sale  and  conveyance  by  state. 

*^  iHgest  is  compilod  on  tbe  Key-Nvmber  System.    For  explanation,  see  page  iii. 
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II.  Survey  and  Disposal  of  Lands  of  United  States — Continued. 

(F)  Swamp  and  Overflowed  Lands. 

^S958.  Construction  and  operation  of  grant  to  state  in  general 

59.  Lands  included  in  grant. 

60.  Survey,  3election,  and  certification  to  state, 

61.  Sale  and  conveyance  by  state  or  county. 

(G)  Grants  to. States  por  Internal  Improvements. 

«=>62.  Construction  and  operation  of  grant  in  general. 
64.  Grants  in  aid  of  particular  improvements. 

(H)  Grants  in  Aid  op  Railroads. 

^=>67.  Construction  and  operation  of  grant  to  state. 
68.  Title  and  rights  of  state. 

70.  Construction  and  operation  of  g^ant  to  railroad  company 

in  generaL 

71.  Vesting  of  title  in  railroad  company. 

72.  Sufficiency  of  location  and  adoption  of  line. 

73.  Lands  included  in  grant. 

74.  Reservations  and  exceptions. 
76.  In  general. 

76.  Indian  reservations. 

77.  Spanish  or  Mexican  grants. 

78.  Mineral  lands. 

79.  Lands  entered  for  pre-emption  or  homestead. 

80.  Withdrawal  of  lands  from  public  entry  or  sale. 

81.  Indemnity  and  lieu  lands. 

82.  Survey,  selection,  and  certification  of  lands. 
84.  Conditions  of  grant. 

86.  Construction  and  operation  in  general. 

86.  Performance. 

87.  Partial  performance. 

88.  Forfeiture  and  revocation  of  grant. 

89.  Purchasers  from  company. 

90.  Mortgages  by  company. 

91.  Conflicting  grants. 

92.  Grant  of  right  of  way. 

93.  Grant  of  right  to  timber  and  other  materials. 

(I)  Proceedings  in  Land  Oppice. 
^=s>96.  Registers  and  receivers. 

96.  Authority  and  duties  of  officers  in  general. 

97.  Mode  and  rules  of  procedure  in  general. 

98.  Making  and  record  of  entries,  and  proceedings  thereon. 

99.  Duties  and  proceedings  as  to  sales. 

102.  Cancellation  of  entries,  receipts,  certificates,  and  warrants, 

103.  Determination  of  adverse  claims. 

104.  Appeals  from  decisions  of  register  and  receiver. 

105.  Conclusiveness  and  effect  of^decisions. 

106.  In  general. 

107.  Conimissioner  of  General  Land  Office. 

108.  Secretary  of  the  Interior. 

109.  Actions  and  proceedings  to  set  aside  decisions. 

(J)  Patents. 

«=»  112.  Delivery,  acceptance,  and  record. 
113.  Requisites  and  validity. 
^  114.  Construction  and  operation  iii  general. 
*  115.  Conclusiveness. 

116.  In  general. 

117.  Collateral  attack. 

(K)  Remedies  in  Cases  op  Fraud,  Mistake,  or  Trust. 

118.  Cancellation  of  certification  to  state. 

119.  Cancellation  of  patent. 
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«» 120.  Suit  by  United  States. 

122.  Suit  by  third  person. 

123.  Recovery  of  price  by  United  States. 

124.  Relief  to  claimant  of  land. 

127.  On  ground  of  mistake. 

128.  Establishment  of  trust. 

129.  Quieting  title. 

130.  Recovery  of  money  paid. 

(L)  Relief  of  Bona  Fide  Settlers  and  Claimants. 
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(M)  Conveyances,  Contracts,  and  Exemptions. 
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138.  Bona  fide  purchasers. 

139.  Validity  of  contracts. 
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152.  Louisiana. 

154.  Maryland. 

163.  New  York. 

167.  Pennsylvania. 

171.  Texas. 

172.  In  general. 

173. School,  university,,  and  asylum  lands. 

175.  Location  and  survey. 

180.  Land  officers  and  proceedings  thereof. 

184.  Washington. 

185.  Tide  and  shore  lands. 

IV.  Colonial  and  Proprietary  Grants. 

«=s»188.  Colonial  charters  and  grants  from  the  crown. 

189.  Grants,   concessions,  and  patents  from   colonial   govern- 
ments or  proprietors. 
192.  Construction  and  operation  in  general. 

V.  Spanish^  Mexican^  French,  and  Russian  Grants. 

«=>197.  Recognition  and  enforcement,  by  United  States  in  general. 
199.  Power  to  make  in  general. 

202.  Settlements  and  contracts  under  colonization  laws. 

203.  Mode  of  making,  requisites,  and  validity. 

206.  Lands  included. 

207.  Performance  of  conditions. 

208.  Confirmation  by  government  making  grant. 

209.  Forfeiture,  revocation,  or  abandonment  of  grant  or  claim 

to  confirmation. 

210.  Record  and  evidence  of  grant. 

211.  Confirmation  by  act  of  Congress  or  state. 

212.  Powers  of  and  proceedings  in  land  office. 

213.  Determination  of  claims  by  courts  in  general. 

214.  Commissioners  to  determine  and  settle  claims. 
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V.  Spanish,  Mexican,  French,  and  Russian  Grants — Continued, 

^=5>  220.  Court  of  Private  Land  Claims. 

221.  Location  and  survey  on  confirmation  or  precedent  thereto. 

222.  Patent  in  confirmation  of  grant. 

223.  Title  and  rights  acquired. 

224.  Claimant  preferred  as  purchaser  on  rejection  of  claim. 

VI.  Titles  Derived  from  Indians. 

[^o  paragraphs  or  references  in  this  Digest.    But  see  41  Cent.  Dig.  Pnlk 
Lands,  ||  726-730.] 

Cross-References. 

Laws  impairing  obligation  of  contract,  see  Qaa* 

stitutional  Law.  ^»175. 
Limitation  of  action  to  recover,  see  limitatioii 

of  Actions,  ^=s>44. 
Mandamus  to  control  ofldal  acts  in  referenos 

to  proceedings  relating  to  pnblic  lands,  see 

Mandamus,  ^=»86. 
Mineral  lands,  see  Mines  and  Minerals,  ^=»2- 

46. 
Review  of  decisions  of  state  courts,  see  CoartSb 

<8s>394(16),  904(24). 


Adverse  Possesion,  ^3>7* 
Taxation,  ^s:»5. 

Appropriation  of  water  rights,  see  Waters  and 
Water  Courses,  ^==>4-28. 

Indian  lands,  see  Indians,  ^==»9-22. 

Jurisdiction  of  federal  courts  of  actions  relat- 
ing to,  see  Courts,  ^=s>285. 

Lands  under  navigable  water,  see  NavigaUe  Wa- 
ters, <»=»36-38,  42. 


Z.  OOVEBKMEHT    OWNERSHIP. 

See— 
Confusion  of  Goods,  ^==»7, 12. 
Trover  and  Conversion,  ^=925,  82,  84. 

Accounting  for  wrongful  cutting  timber,  see  Ac- 
count, ^=s>12. 

OonspiracT  to  defraud  government,  see  Conspira- 
cy, ^=s>38,  48. 

Conspiracy  to  procure  illegal  entry,  see  Conspir- 
acy. ^=:»33. 

Double  damages  for  trespasses,  imposition  as 
imposing  double  Jeopardy,  see  Criminal  Law, 
^=»168. 

Imposition  of  double  damages  for  trespass  due 
process  of  law,  see  Constitutional  Law,  ^S9 
§02. 

Knowledge  by  corporate  officer  as  notice  to  cor- 
poration purchaser  of  lands  fraudulently  en- 
tered, see  Corporations,  ^s>428. 

Limitation  of  prosecution  for  conspiracy,  see 
Criminal  Law,  ^==»150. 

National  parks,  see  Woods  and  Forests,  ^=»8. 

Transitory  nature  of  action  for  value  of  timber 
cut,  see  Courts,  ^s»7. 

Venue  of  action  for  cutting  timber,  see  United 
States,  ^=»182. 

^s»2.  Oeulons  and  treaties. 
See  41  Cent  Dig.  Pub.  Lands.  H  S,  t. 

The  provision  in  Act  March  L  1847,  creat- 
ing the  land  district  of  Superior,  tnat  the  presi- 
dent should  have  authority  to  set  apart  such 
portions  of  lands  within  the  district  as  were  nee- 
essarv  for  public  uses,  did  not  empower  him  to 
interfere  with  reservations  existins  by  force  of 
a  treaty.— Spalding  v.  CSiandler,  160  17.  S.  894, 
16  S.  Ct.  360,  40  L.  Bd.  469. 

^=93*  Eztliiciilslui&eiit  of  Tudtaw  title. 

See  41  Cent  Dig.  Pub.  Lands,  I  4. 

The  agreement  of  the  Sisseton  and  Wahpe- 
ton  bands  of  Dakota  or  Sioux  Indians  for  the 
relinquishment  of  their  title  to  lands  granted  to 
the  Northern  Pacific  Railroad  Company  by  Act 
Cong.  July  2,  1864,  was  accepted  on  the  part  of 
the  United  States  when  it  was  approved  by  the 
secretary  of  the  interior,  on  the  19th  of  June, 
1873.  That  agreement  stipulated  to  be  binding 
from  its  date,  May  19,  1873,  and  the  Indians 
retired  from  the  lands  to  their  reservations  at 
that  time.  EM,  that  the  relinquishment  of 
their  title,  so  far  as  the  United  States  are  con- 
cerned, then  took  place.— Butts  v.  Northern  Pac. 
B.  Ca,  119  U.  S.  55,  7  S.  Ct.  100,  30  L.  £d. 


330,  affirming  judgment  Northern  Pae.  R.  Os.  T« 
Peronto,  3  Dak.  217, 14  N.  W.  108. 

The  manner,  time,  and  conditions  of  extin- 
guishing the  Indian  right  of  occupancy  of  lands 
granted  by  the  United  States  are  exdusivdly 
matters  for  the  consideration  of  the  government, 
and  cannot  be  interfered  with  nor  put  in  contest 
by  private  parties.— Id. 

Act  Aug.  26,  1852,  granting  to  the  state  of 
Michigan  the  right  of  locating  a  canal  through 
the  military  reservation  at  the  falls  of  St. 
Mary's  river,  and  authorising  by  such  descrip- 
tion the  location  of  the  canal  mainly  across  -and 
through  the  Indian  reserve,  extinguished  only  so 
much  of  the  Indian  reserve  as  was  embraced  in 
the  grant  to  the  state  for  canal  purposes.— 
Spalding  v.  Chandler,  160  U.  S.  394,  16  S.  Ot, 
360,  40  L.  Ed.  469. 


WliAt    are    laads    of    tl^   Uaii^d 
States* 

See  41  Cent.  Dig.  Pub.  Lands,  |  U 

The  creation  of  a  school  district  by  Call* 
fomia  including  public  land  other  than  school 
sections  or  lieu  lands  granted  to  the  state  by 
Act  March  8,  1853,  |  6,  and  Act  July  23,  I860. 
§  6,  oould  not  impair  the  title  of  the  Unitech 
States  to  those  lands.— Donnelly  v.  United 
States,  33  S.  Ct.  449,  228  U.  S.  243,  67  L.  Ed. 
820,  Ann.  Cas.  1913E,  710,  rehearing  denied  38 
S.  Ct.  1024,  228  U.  S.  708,  57  L.  Ed.  1036^ 
Ann.  Cfes.  1913B,  710. 

^=»8«  Trespasses  la  se&eral. 

See  a  Cent.  Dig.  Pub.  Lands,  8S  8,  IIS. 

The  boxing  and  chipping  of  pine  trees  on 
public  lands  covered  by  an  unperfected  home- 
stead entry  and  the  extraction  of  crude  turpen- 
tine constituted  a  willful  trespass,  though  d^ 
fendant  did  not  know  that  his  act  was  Ulegal.— 
Union  Naval  Stores  Co.  v.  United  Sutes,  36  S. 
Ct  308,  240  U.  S.  284,  60  L.  Ed.  644,  sffinninf 
judgment  202  F.  491, 123  a  a  A.  1. 

^s»9.  Cnttiiis  and  remorlns  tliabsiw 
See  41  Gent.  Dig.  Pub.  Lands,  Si  •-». 

^=9 10.  —  Statiitor7  resulatloBSU 

See  41  Cent  Dig.  Pub.  Lands,  |  10. 

The  use  of  timber  taken  from  nnsurveyed 
mineral  land  in  the  territory  of  Arisona  in  roast- 
ing ore  at  a  mine  in  that  territory,  whether 
roasting  ore  be  considered  a  part  of  mining  or 
of  smelting,  is  authorized  by  the  permission  giv* 
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en  by  Act  June  3,  1878.  c.  150.  §  1.  20  Stat.  88 
[U.  S.  Comp.  St.  1901,  p.  1528],  to  fell  and  re- 
move such  timber  for  "building,  afrricultural. 
mining,  or  other  domestic  purposes,"  notwith- 
standing a  regulation  of  the  Secretary  of  the 
Interior,  promulgated  under  the  supposed  au- 
thority of  that  statute^  that  no  timber  can  be 
used  for  smelting  purposes,  since  the  words  of 
the  statute,  that  the  felling  and  use  of  the  tim- 
ber shall  be  "subject  to  such  rules  and  regula- 
tions as  the  Secretary  of  the  Interior  may  pre- 
scribe for  the  protection  of  the  timber  and  of 
the  undergrowth  growing  upon  such  lands,  and 
for  other  purposes,"  cannot  confer  upon  him  the 
power  to  take  from  the  industries  designated  the 
permission  given  by  Congress.  Judgmenf,  71 
P.  954,  8  Ariz.  186,  affirmed.— United  States  v. 
United  Verde  Copper  Co.,  25  S.  Ct.  222,  196  U. 
S.  207,  49  L.  Ed.  449. 

The  authority  tq.cut  timber  from  the  public 
domain  under  Act  June  3,  1878,  c.  150,  20  Stet 
88  (U..  S.  Comp.  St.  1901,  p.  1528),  upon  "lands 
being  mineral,  and  not  subject  to  entry  under 
exisBne  laws  of  the  United  States,  except  for 
mineral  entry,"  does  not  extend  to  land  adja- 
cent to  lands  valuable  for  mineral  purposes,  but 
only  includes  lands  known  to  be  themselves  val- 
uable for  minerals,  which  are  the  only  lands 
excluded  by  the  federal  statutes  from  any  but 
mineral  entry.  Judgment  (1907)  151  F.  1022, 
81  G.  C.  A.  682^  reversed.— United  States  ▼. 
Plowman,  30  S.  Ct  299,  216  U.  S.  372,  54  L, 
Ed.  523. 

^=s>ll.  — —  lUesi^  onttlng  or  removal. 

See  41  Cent  Dig.  Pub.  L«nd8.  M  9,  U-13. 

A  settler  on  a  homestead  has  no  right  to  sell 
timber  for  money,  except  so  far  as  the  same  may 
have  been  cut  for  the  purposes  of  cultivation. — 
Shiver  v.  United  States,  159  U.  S.  491,  16  S. 
Ct  54,  40  L.  Ed.  231. 

A  citizen  who  has  made  a  regular  and  prop- 
er homestead  entry  is  nevertheless  liable  to  a 
criminal  prosecution  under  Rev.  St.  §§  2461, 
5388  [U.  S.  Comp.  St.  1901,  pp.  1527,  3649],  for 
cutting  and  removing  standing  trees  and  timber 
found  upon  the  land. — Id. 

Lands  entered  for  a  homestead  are,  as  be- 
tween the  United  States  and  the  settler,  public 
lands  of  the  United  States,  within  Rev.  St.  | 
2461  [U.  S.  Comp.  St  1901,  p.  1527],  which  for- 
bids the  cutting  of  timber  from  lands  reserved 
for  the  purpose  of  supplying  materials  to  the 
navy.— Id. 

« 

Where  persons  have  cut  timber  from  lands 
belonging  to  the  United  States,  there  is  no  pre- 
sumption that  they  have  complied  with  and  come 
under  the  conditions  of  the  act  of  June  3,  1878 
[U.  S.  Comp.  St  1901,  p.  1528],  authorizing  bona 
fide  residents  of  mineral  districts  to  cut  timber 
for  buildiing,  agricultural,  or  other  domestic 
purposes,  under  regulations  to  be  prescribed  by 
the  secretary  of  the  interior.  On  the  contrary, 
the  right  to  cut  being  narrow  and  exceptional, 
the  presumption,  in  the  absence  of  any  evidence 
of  right  is  that  the  cutting  was  illegal.— North- 
em  Pac.  R.  Co.  V.  Lewis,  162  U.  S.  366,  16  S. 
Ct  831,  40  L.  Ed.  1002. 

A  homestead  entry  of  mineral  lands  makes 
the  land  so  far  private  property  as  to  withdraw 
it  from  operation  of  Act  June  3,  1878,  author- 
izing any  citizen  to  enter  on  mineral  lands  open 
to  mineral  entry  to  cut  timber  therefrom  for 
mining  purposes.— Bul^ker  Hill  &  Sullivan  Min- 
ing &  Concentrating  Co.  v.  United  States,  33  S. 
Ct  138,  226  U.  S.  548,  57  L.  Ed.  345,  affirming 
judgment  178  F.  914,  102  C.  C.  A.  292. 

A  homestead  en  try  man  and  his  vendee,  when 
sued  by  United  States  for  cutting  timber,  are 
estopped  to  claim  that  the  land  was  subject  to 
Act  June  3,  1878,  authorizing  citizens  to  enter 


on  mineral  lan&s  open  to  mineral  entry  to  cut 
timber  for  mining  purposes. — Id. 

The  vendee  of  a  trespasser  on  public  lands, 
buying  with  notice,  is  liable  to  the  United 
States  for  timber  unlawfully  removed  by  the 
vendor.— Id. 

$=»12.  -i**  Rlgltt  to  timlier  out* 

See  41  Cent.  Dig.  Pub.  Lands.  8S  14.  15. 

• 

Persons  cutting  trees  growing  on  the  lands 
of  the  United  States,  without  permission,  are 
mere  trespassers,  performing  an  illegal  act,  and 
acquire  no  right,  title.-  or  interest  in  the  wood 
by  reason  of  the  severance.— Northern  Pac.  R. 
Co.  V.  Lewis,  162  U.  S.  366,  16  S.  Ct.  831,  40  li. 
Ed.  1002.  reversing  judgment  51  F.  658,  2  C.  C. 
A.  446,  7  U.  S.  App.  264. 

One  illegally  cutting  cord  wood  from  the 
lands  of  the  United  States,  or  purchasing  the 
same  from  others  who  have  so  cut  it,  and  remoY- 
ing  and  piling  the  same  on  another  p^rt  •of  the 
public  lands,  acquires  thereby  neither  any  right 
or  title,  nor  any  possession,  such  as  wUl  enable 
him  to  maintain  an  action  for  damages  for  its 
negligent  destruction  by  fire  from  railroad  loco- 
motives.— ^Id. 

Even  a  settler  who  takes  up  a  cla^m  on  pub- 
lic lands,  intending  to  perfect  his  right,  is  not 
authorized,  untU  he  has  perfected  his  claim,  to 
cut  the  timber,  except  so  far  as  is  necessary  and 
reasonable  to  prepare  for  cultivation  so  much  of 
the  land  as  he  intends  immediately  to  culti- 
vate; and,  if  he  cuts  additional  timber  with  in- 
tent to  defrfiud  the  government  a  purchaser 
from  him  acquires  no  title  thereto.  But  if,  in 
improving  the  land,  he  cuts  and  disposes  of  sur- 
plus timber  without  intent  to  defraud,  one  who 
purchases  from  him^under  the  belief  that  there 
is  no  such  intent  is  protected.— Stone  v.  United 
States,  17  S.  Ct.  778,  167  U.  S.  178,  42  L.  Ed. 
127,  affirming  judgment  64  F.  667,  12  C.  C.  A. 
451,  29  U.  S.  App.  32. 

The  resumption  by  act  of  congress  of  title 
to  unearned  lands  did  not,  by  relation,  revest  in 
the  United  tates  title  to  timber  which  had  been 
cut  and  removed  therefrom  by  third  persons 
while  the  title  to  the  lands  remained  in  the 
state.  Judgment,  71  F.  921,  18  C.  C.  A.  391, 
affirmed.— United  States  v.  Loughrey,  19  S.  Ct 
153,  172  U.  S.  206,  43  L.  Ed.  420. 

The  United  States  in  such  case  was  not 
entitled  to  possession  of  the  lands  until  the  act 
of  forfeiture  was  passed,  until  which  time  the 
title  and  right  ^  of  possession  remained  in  the 
state;  and  it  cannot  recover  for  timber  previ- 
ously severed  by  a  trespasser,  under  the  rule 
that  in  trover  a  defendant  cannot  defeat  recov- 
ery by  proving  title  in  a  third  person,  without 
showing  hitDself  in  privity  with  such  third  per- 
son, as  such  rule  applies  only  in  favor  of  a 
plaintiflf  who  shows  his  own  prima  facie  title  .by 
proof  that  he  was  in  possession,  or  entitled  to 
possession. — ^Id. 


— ^  ReooTer7  of  timlior  or  dam- 
ASea. 

See  41  Cent  Dig.  Pub.  Lands,  SS  16-18. 

Where,  in  an  action  of  trespass  for  cutting 
timber  from  the  public  domain,  it  appears  that 
defendant  had  a  sawmill  near  the  land,  and 
cut  and  sawed  lumber,  which  he  sold  for  profit, 
it  is  error  for  the  court,  in  its  charge,  to  refer, 
as  a  ground  of  justification,  to  the  fact  that  the 
government  has  always  tacitly  permitted  pioneer 
settlers  to  cut  timber  from  the  public  domain  for 
domestic  use.— United  States  v.  Mock,  149  U.  S. 
273,  13  S.  Ct.  848,  37  L.  Ed.  732. 

In  an  action  of  trespass  brought  by  the 
United  States  to  recover  for  timber  cut  from 
the  public  lands,  where  it  clearly  appears  that 
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defendant  cnt  some  trees  from  the  land  in  ques- 
tion, sawed  them  into  lumber,  and  sold  the  same 
for  eight  or  nine  dollars  per  1,000  feet,  the  gov- 
ernment is  entitled,  at  least,  to  a  verdict  for 
nominal  damages,  although  there  is  no  evidence 
as  to  the  value  of  the  standing  trees.— Id. 

The  right  of  the  government  to  recover  dam- 
ages for  trees  cut  from  the  public  domain,  manu- 
factured into  lumber,  and  sold  for  profit,  is  not 
affected  by  the  fact  that  the  business,'  as  carried 
on  by  defendant,  was  not  in  fact  profitable. — 
United  States  v.  Humphries,  149  U.  S.  277,  13 
S.  Ct.  850,  37  L.  Ed.  734. 

Whether  clainlants  under  the  homestead  and 
pre-emption  laws,  who,  after  occupation  for  a 
time,  abandon  the  lands,  intended  in  cutting  tim- 
ber to  defraud  the  government,  is-  a  question  for 
the  jury.— Stone  v.  United  States,  17  S.  Ct.  778. 
167  U.  S.  178,  42  L.  Ed.  127,  affirming  judg- 
ment 64  F.  667,  12  C.  C  A.  451,  29  U.  S.  App. 
32.     • 

The  value  of  timber  unlawfully  cut  from  the 
public  domain  by  a  railroad  company  at  the 
time  when,  and  the  place  where,  it  was  cut  is 
the  measure  of  damages  in  a  suit  by  the  United 
States  to  recover  its  value,  where  the  cutting 
was  done  on  the  advice  of  counsel,  and  in  the 
belief  that  the  lands  from  which  it  was  cut  were 
''adjacent''  to  the  line  of  the  road,  within  the 
meaning  of  Act  March  3,  1875,  c.  152,  |  1,  18 
Stat  482  [U.  S.  Comp.  St  1901,  p.  1568],  and 
that  the  action  was  therefore  legal.  Judgment 
(1902)  114  F.  722,  52  C.  C.  A.  354,  reversed.— 
United  States  v.  St  Anthony  R.  Co.,  24  S.  Ct 
333,  192  U.  S.  524,  48  L.  Ed.  548. 

Redress  for  the  wrongful  cutting,  carrying 
away,  and  conversion  of  timber  from  the  public 
domain  cannot  be  had  in  a  court  of  equity  on 
the  theory  that  the  remedy  at  law  is  inadequate 
because  of  various  devices  resorted  to  by  the 
principal  tort-feasor  by  way  of  organizing  differ- 
ent corporations  to  cover  up  his  tracks  and  to 
render  it  more  difficult  for  the  United  States  to 
prove  its  case.  Decree,  133  F.  274,  6Q  C.  C. 
A.  652,  affirmed.— United  States  v.  Bitter  Root 
Development  Co.,  26  S.  Ct  318,  200  U.  S.  451, 
50  L.  Ed.  550. 

The  prevention  of  multiplicity  of  suits  can- 
not successfully  be  relied  upon  to  sustain  a  bill 
in  equity,  filed  on  behalf  of  the  United  States 
for  redress  for  the  acts  of  persons  licensed  to 
cut  timber  from  certain  described  lands  of  the 
public  domain,  in  wrongfully  cutting,  carrying 
away,  and  converting  timber  from  other  kinds. 
-Id. 

^=»17.  Pastnrase  and  luiy. 

See  41  Cent.  Dig.  Pub.  Lands,  S  23. 

As  there  is  a  recognized  public  right  of  pas- 
turage on  the  public  domain  which  is  left  open, 
defendants  cannot  be  enjoined  from  exercising 
such  right  by  persons  who  own  parcels  of  land 
detached  and  scattered  through  a  large  body  of 
the  public  domain,  and  lying  open,  though  there- 
by defendants'  cattle  will  trespass  on  complain- 
ants' lands.— Buford  v.  Houtz,  133  U.  S.  320,  10 
S.  Ct.  305,  33  U  Ed.  618,  affirming  6  Utah,  591. 
18  P.  633. 

^=»19.  laoloavre. 

See  41  Cent  Dig.  Pub.  Lands.  H  S.  26. 

Act  Feb.  25,  1885,  23  Stat  321  [U.  S.  Comp. 
St.  1901,  p.  1524],  was  only  intended  to  pre- 
vent mere  trespassers  from  inclosing  public 
lands,  and  in  a  proceeding  thereunder  it  is  a 
sufficient  defense  to  show  that  the  lands  in- 
closed are  not  public  lands,  or  that  defendant 
had  color  of  title  acquired  in  good  faith.— Cam- 
eron V.  United  States,  148  U.  S.  301,  13  S.  Ct. 
595,  37  L.  E>1.  459,  reversing  judgment  United 
States  V.  Cameron,  21  P.  177. 

A  claim  to  land  by  certain  boundaries  un- 
der a  Mexican  grant  of  "four  square  leagues  of 


land  in  the  place  called  'San  Rafael  de  la  Zan- 
ja,'  **  the  limits  to  be  designated  by  stone  monu- 
ments, is  a  claim  under  color  of  title,  it  appear- 
ing that  such  designation  was  actually  made; 
that  judicial  possession  was  delivered  in  pursu- 
ance thereof;  and  that  though  the  surveyor 
general,  on  application  ^or  confirmation  of  the 
grant,  has  reported  in  favor  of  limiting  it  to 
four  square  leagues,  the  claim  and  report  are 
still  pending  undetermined  before  Congress. — ^Id. 

Where,  under  such  circumstances,  a  portion 
of  the  lands  is  occupied  under  a  claim  of  title 
to  all  within  the  boundaries  thus  fixed,  it  can- 
not be  regarded  as  part  of  the  public  lands  of 
the  United  States;  for  it  is  the  settled  policy 
of  the  government  to  protect  all  claims  to  land, 
though  founded  on  an  inchoate  or  imperfect  ti- 
tle, until  their  validity  is  determined  by  a 
competent  tribunal. — Id. 

Color  of  title  exists  wherever  there  is  a  rea- 
sonable doubt  regarding  the  validity  of  ,an  ap- 
parent title,  whether  the  doubt  arises  from  the 
circumstances  under  which  the  land  is  held,  the 
identity  of  the  land  conveyed,  or  the  construc- 
tion of  the  instrument  under  which  the  party  in 
possession  claims  title. — Id. 

The  act  of  congress  of  February  25,  1885 
(23  Stat.  321),  prohibiting  the  inclosure  of  pub- 
lic lands  of  the  United  States  wiUiin  any  state 
or  territory  by  persons  having  no  right  or  claim 
thereto,  and'  providing  for  the  abatement  of  such 
inclosures,  is  constitutional,  and  under  it  the 
government  may  compel  the  removal  of  fences 
inclosing  public  lands  wiUiin  a  state,  though 
erected  on  private  property.— Camfield  v.  United 
States,  17  S.  Ct  864,  167  U.  S.  518,  42  L.  Ed. 
260,  affirming  judgment  66  F.  101,  13  C.  O.  A. 
359. 

The  grant  by  the  government  of  every  al- 
ternate section  of  land  in  a  township  to  a  rail- 
road company  to  aid  in  the  construction  of  its 
road  does  not  carry  with  it  the  right  to  a  pur- 
chaser of  such  land  to  inclose  it  in  such  man- 
ner as  to  also  inclose  the  intermediate  sections, 
which  remain  the  property  of  the  United  States. 
—Id. 

^=:»21.   Offenses  inoident  to   disposal    of 
pnlilio  lands. 

See  41  Cent. 'Dig.  Pub.  Lands,  f  2S. 

Land  covered  by  a  homestead  claim  after  en- 
try and  before  patent  is  not  public  land  within 
Act  Feb.  25,  1885,  |  3,  making  it  unlawful  to 
prevent  any  person  ^om  entering  upon  or  estab- 
lishing a  settlement  on  public  land  subject  to 
settlement  or  entry.— United  States  v.  Buchan- 
an. 34  S.  Ct  237,  232  U.  S.  72,  58  L.  Ed.  511. 


II.   SURVEY  AND  DISPOSAI.  OF  IiAKBS 
OF  UNITEP  STATES. 

Islands,  see  Navigable  Waters,  ^=^42 
Power  of  state  to  tax,  see  Taxation, 

(A)  SURVEYS. 

^=:>24.  Method  and  snfllelenoy* 

See  41  Cent.  Dig.  Pub.  Lahds,  SS  31,  8S. 

For  the  purpose  of  showing  the  date  that  a 
survey  on  which  a  party  bases  his  claim  to  title 
to  public  lands  was  filed  in  the  general  land 
office,  copies  of  official  letters  written  by  the 
commissioner  to  the  party  then  claiming  title 
under  the  warrant  and  survey,  reciting  the  facts, 
which  copies  were  sworn  to  by  a  witness  who 
was  a  clerk  in  the  general  land  office,  and  ac- 
quainted with  the  facts,  he  having,  as  such  clerk, 
written  the  originals  for  the  commissioner,  by 
whom  they  were  signed,  are  competent. — Coan  t. 
Flagg,  123  U.  S.  117.  8  S.  Ct.  47,  31  L.  Ed.  107, 
affirming  decree  38  Ohio  St.  156. 
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^s>25«  Operatioii  and  effect  la  general. 

See  41  Cent  Dig.  Pub.  Lands,  S8  38,  S4. 

The  power  to  make  and  correct  surveys  of 
public  lands  belongs  to  the  political  department 
of  the  government,  and  the  decisions  of  the  gen- 
eral land-office  are  unassailable  bj  the  courts, 
except  by  direct  proceedings.— Cragin  t.  Powell, 
128  U.  S.  691,  9  S.  Ot.  203,  32  L.  Ed.  666. 

^=»26.   Errors  and  omissions. 

See  41  Cent  Dig.  Pub.  Lands,  SS  87,  88. 

The  courts  cannot  interfere  with  the  execu- 
tive administration  of  the  land  department  by 
enjoining,  at  the  instance  of  persons  claiming 
to  be  the  owners  of  the  land,  a  survey,  under 
the  direction  of  such  department,  of  certain 
lands  lying  between  an  alleged  meander  line  and 
the  actual  waters  of  a  lake,  which  are  claimed 
by  the  department  to  be  unsurveved  public  lands 
of  the  United  States.  Decree,  109  F.  354,  48  O. 
O.  A.  399,  reversed.— Kirwan  v.  Murphy,  23  S. 
Ct  599,  189  U.  S.  35,  47  L.  Ed.  698. 

Error  in  omitting  island  in  navigable  stream 
from  field  notes  and  plat  of  the  government  sur- 
vey of  1868  did  not  devest  the  United  States 
of  title.— Scott  V.  Lattig.  33  S.  Ot.  242,  227  U. 
S.  229,  57  L.  Ed.  490,  44  L.  R.  A.  (N.  S.)  107, 
reversing  decree  Lattig  v.  Scott,  107  P.  47,  17 
Idaho,  506. 

A  tract  of  agricultural  land  susceptible  of 
cultivation,  which  by  error  of  the  surveyor  was 
omitted  from  the  survey  and  designated  as  a 
lake,  was  as  much  within  the  operation  of  the 
federal  settlement  laws  as  if  the  true  character 
had  been  reported  by  the  surveyor. — Gauthier  v. 
Morrison,  34  S.  Ct  384,  232  U.  S.  452,  58  L. 
Ed.  680,  reversing  judgment  114  P.  501,  62 
Wash.  572. 

Facts  held  insufficient  to  raise  an  inference 
that  an  island  was  not  in  existence  at  the  time 
of  a  government  survey. — Moss  v.  Ramey.  36  S. 
Ct.  183,  239  U.  S.  538,  60  L.  Ed.  425,  affirming 
judgment  A.  B.  Moss  &  Bro.  v.  Same,  136  P. 
608,  25  Idaho,  1. 

Errors  of  tiie  government  surveyor  in  failing 
to  extend  the  survey  over  an  island  in  a  navi- 
gable stream  did  not  make  it  any  the  less  a  part 
of  the  public  domain.— Id. . 

(B)  ENTRIES,  SALES,  AND  POSSESSORY 

RIGHTS. 

Condnsiveness  of  judgment  in  action  by  Unit- 
ed States  to  cancel  patent  as  against  home- 
stead claimant,  see  Judgment,  ^=s>678. 

Conspiracy  to  induce  entryman  to  agree  to  con- 
vey after  patent,  see  Conspiracy,  ^=»33. 

Conspiracy  to  prevent  exercise  of  homestead 
rights,  see  Conspiracy,  ^=943. 

Conspiracy  to  procure  illegal  entry,  see  Con- 
spiracy, ^=»33. 

Dae  process  of  law,  see  Constitutional  Law,  ^=s> 
Til. 

Entryman*s  right  to  compensation  for  property 
condemned,  see  Eminent  Domain,  ^=»83. 

Homestead  rights  subject  to  inheritance,  see  De- 
scent and  Distribution,  ^=»8. 

Laches  in  asserting  right  to  homestead,  see  Eq- 
uity, €s=>72. 

Review  by  United  States  Supreme  Court  of  de- 
cisions of  state  court,  see  Courts,  ^s=»394(16). 

^=»29.   I«ands  snbjeot  to  entry. 

Bee  41  Cent  Dig.  Pub.  Lands,  98  41-47. 

A  tract  of  land,  secured  by  treaty  with  the 
Indians  to  their  free  and  unrestricted  use,  was 
so  recorded  in  the  general  land  office,  but  the 
land  officers  of  the  district  permitted  land  scrip 
to  be  located  within  the  boundaries  of  the  tract, 
and  a  patent  was  issued  to  the  person  making 
entry.     Held,  that  such  entry  was  void.— Unit- 


ed States  V.  Carpenter,  111  IT.  S.  847,  4  S.  Ct 
435,  28  L.  Ed.  451. 

Surveys  under  the  eighth  section  of  the  act 
of  July  23,  1806,  "to  quiet  land  titles  in  Cal- 
ifornia," become  operative  by  approval  of  the 
United  States  surveyor  general  for  the  state, 
and  his  filing  in  the  local  land  office  of  the  town- 
ship plats.  Upon  such  approval  of  a  survey 
ana  filing  of  the  township  plats,  lands  thereby 
excluded  from  a  confirmed  private  land  claim 
become  subject  to  state  selections,  and  other 
modes  of  disposal  of  public  lands,  and  previous 
approval  of  the  survey  by  the  commissioner  of 
the  general  land  office  is  not  necessary.— Frasher 
V.  O^Connor,  115  U.  S.  102.  5  S.  Ct  1141,  29  L. 
Ed.  311. 

Act  Cong.  July  2,  1864,  granted  certain 
lands  in  aid  of  the  construction  of  the  Northern 
Pacific  Railroad,  and  provided  that  the  United 
States  should  extinguish  the  Indian  tide  to  all 
lands  falling  within  the  grant.  The  Indians 
agreed  to  relinquish  their  title,  and  retired  from 
the  lands  May  19,  1873.  Held,  that  no  pre- 
emptive right  could  be  initiated  to  the  land  so 
long  as  the  Indian  title  was  unextinguished. — 
Buttz  V.  Northern  Pac.  R.  Co.,  119  U.  S.  55,  7 
S.  Ct  100,  30  L.  Ed.  330,  affirming  judgment 
Northern  Pac.  R.  Co.  v.  Peronto,  3  Dak.  217,  14 
N.  W.  103. 

Where,  under  Act  Cong.  July  23,  1866,  § 
8,  **to  quiet  land  titles  in  California,"  a  survey 
is  made  by  the  United  States  surveyor  general 
for  California  of  a  claim  to  land  under  a  con- 
firmed Mexican  grant,  and  land  is  set  off  by  him 
in  satisfaction  of  the  grant,  the  survey  is  opera- 
tive without  the  approval  of  the  commissioner 
of  the  general  land  office,  and  land  lying  out- 
side of  such  survey  then  becomes  subject  to 
state  selection  in  lieu  of  school  sections  covered 
by  the  grant,  and  is  open  to  settiement  under 
the  pre-emption  laws. — McCreery  v.  Haskell,  119 
U.  S.  327,  7  S.  Ct  176,  30  L.  Ed.  408. 

In  case  of  a  survey  of  a  Mexican  grant 
made  more  than  10  months  after  the  act  of 
Congress  of  July  23,  1866»  "to  quiet  land  titles 
in  California,*'  became  operative,  its  approval 
by  the  surveyor  general  had  the  effect  of  opening 
all  lands  within  the  exterior  boundaries  of  the 
grant,  but  outside  of  those  fixed  by  the  survey, 
to  selection  or  pre-emption  entry  as  public 
lands,  subject  only  to  a  defeat  of  titie  if,  in  the 
end,  the  survey  as  made  should  be  set  aside, 
and  the  boundaries  of  the  grant  finally  extended 
so  as  to  include'  the  selection  or  the  entry. — 
Durand  v.  Martin,  120  U.  S.  366,  7  S.  Ct  587, 
30  L.  Ed.  675. 

It  was  alleged  in  a  bill  of  equity  to  cancel 
patents  issued  for  some  lands  that  the  lands  in 
controversy  were  not  subject  to  settlement  and 
sale  under  the  pre-emption  laws,  being  "known 
mines,"  within  the  description  of  those  laws. 
Held,  that  no  lands  are  ''known  mines"  un- 
less at  the  time  the  rights  of  the  purchaser 
accrued  there  was  upon  the  ground  an  actual 
and  opened  mine,  which  had  been  worked,  or  was 
capable  of  being  worked. — Colorado  Coal  &  Iron 
Co.  V.  United  States,  123  U.  S.  307,  8  S.  Ct 
131,  31  L.  Ed.  182,  reversing  decree  (C.  C.) 
United  States  v.  Southern  Colorado  Coal  & 
Town  Co.,  18  F.  273,  5  McCrary.  563. 

In  the  case  of  a  floating  Mexican  grant  the 
government  retained  the  right  of  locating  the 
quantity  granted  in  such  part  of  the  larger 
tract  described,  as  it  saw  nt,  and  the  United 
States  succeeded  to  the  same  right;  hence  the 
government  might  dispose  of  any  specific  tracts 
within  the  exterior  limits  of  the  grant,  leaving  a 
sufficient  quantity  to  satisfy  the  float. — United 
States  V.  McLaughlin,  127  U.  S.  428,  8  S.  Ct 
1177.  32  L.  Ed.  213,  affirming  decree  (C.  C.)  30 
F.  147. 

No  change  in  the  polic3r  of  the  government 
to    protect    from    pre-emption    and    settiement 
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lands  claimed  under  an  alleged  Spanish  or  Mexi- 
can grant  is  to  be  inferred  from  the  fact  that 
the  provision  in  the  act  (10  Stat  308)  establish- 
ing the  office  of  surveyor  general  for  New  Mex- 
ico (then  including  Arizona),  that  ''until  the 
final  action  of  congress  on  such  claims  all  lands 
covered  thereby  shaU  be  reserved  from  sales  or 
other  disposals  by  the  government,  and  shall 
not  be  subject  to  the  donations  granted  by  the 
previous  provisions  of  this  act, '  was  omitted 
from  the  act  (16  Stat.  230)  establishing  the  same 
office  for  Arizona,  especially  as  the  sundry  civil 
appropriation  act  for  the  same  year  (16  Stat. 
304)  provides  that  the  surveyor  general  of  Ari- 
zona shall  have  all  the  powers  and  perform  all 
the  duties  enjoined  upon  the  surveyor  general 
of  New  Mexico. — Cameron  v.  United  States, 
148  U.  S.  301,  13  S.  Ct.  595,  37  L.  Ed.  459, 
reversing  judgment  United  States  ▼.  Cameron, 
21  P.  177. 

Lands  ceded  by  the  Osage  Indians  to  be 
sold  by  the  United  States,  and  the  proceeds  held 
in  trust  for  their  benefit,  were  directed  (21  Stat. 
143.  i  2)  to  be  sold  to  settlers  ''having  the 
qualifications  of  pre-emptors  on  the  public 
lands."  By  a  subsequent  act  (Id.  311)  Congress 
directed  part  of  the  lands  belonging  to  the  Ft. 
Dodge  military  reservation  to  be  opened  for 
settlement  "under  the  homestead  laws."^  A 
small  fraction  of  these  lands  was  included  within 
the  overlapping  limits  of  the  ceded  Osage  lands. 
Held,  that  this  latter  act,  in  the  absence  of  an 
express  repeal  of  the  former  one,  should  be  con- 
strued as  not  applying  to  the  Osage  lands,  espe- 
cially as  the  opposite  construction  would  vio- 
late the  trust  established  by  the  treaty.— Frost 
V.  Wenie,  157  U.  S.  46, 15  8.  Ct  532,  39  L.  Ed. 
614. 

Under  Rev.  St  M  2258,  2289,  excluding  from 
pre-emption  and  homestead  "lands  included 
within  the  limits  of  any  incorporated  town  or 
selected  as  the  site  of  a  city  or  town,"  a  patent 
,  issued  by  the  land  department  for  lands  within 
the  limits  of  a  city  incorporated,  by  public  act, 
two  years  before  the  patentee's  application  to 
enter  the  land,  is  void. — Burfenning  v.  Chicago, 
St  P.,  M.  &  O.  R  Co.,  163  U.  S.  321,  16  S.  Ct. 
1018,  41  L.  Ed.  175,  affirming  judgment  46 
Minn.  20,  48  N.  W.  444. 

No  intention  on  the  part  of  Congress  to 
permit  rights  to  public  lands  in  Alaska  to  be 
initiated  by  a  settlement  made  after  the  enact- 
ment of  Act  May  17,  1884,  c.  53,  23  Stat.  24, 
can  be  gathered  from  the  provisions  of  section 
8  of  that  act  that  "the  Indians  or  other  per- 
sons in  said  district  shall  not  be  disturbed  in 
.  the  possession  of  any  lands  actually  in  their 
use  or  occupation,  or  now  claimed  by  them,  but 
the  terms  under  which  such  persons  may  ac- 
quire title  to  such  lands  is  reserved  for  future 
ledslation  by  Congress,"  especially  when  con- 
siaered  with  a  subsequent  clause  of  that  sec- 
tion that  "nothing  contained  in  this  act  shall 
be  construed  to  put  in  force  in  said  district 
the  general  land  laws,''  and  with  the  provision 
of  section  12  for  the  appointment  of  a  commis- 
sion to  report  the  facts  to  enable  Congress  to 
determine  what  limitations  or  conditions  should 
be  imposed  when  the  land  laws  should  be  ex- 
tended to  the  district — Russian-American  Pack- 
ing Co.  v.  United  States,'  26  S.  Ct.  157,  199  U. 
S.  570,  50  L.  Ed.  314,  affirming  judgment  39 
Ct  CI.  460;  Royal  Packing  Co.  v.  Same,  26 
S.  Ct  159,  199  U.  S.  579,  50  L.  Ed.  316,  af- 
firming judgment  39  Ct  CL  56(3. 

Actual  disclosure  of  coal  within  its  bounda- 
ries held  not  essential  to  constitute  a  tract  of 
public  coal  lands  which,  under  Rev.  St  §1  2302, 
2318,  2319,  2347-2351  (U.  S.  Comp.  St  1901, 
pp.  1410,  1423,  1424,  1440.  1441),  are  not  sub- 
ject to  acquisition  under  the  homestead  law. — 
Diamond  Coal  &  Coke  Co.  v.  United  States,  34 
S.  Ct.  507,  233  U.  S.  236,  58  L.  Kd.  936.  af- 
firming decree  United  States  v.'  Diamond  Coal 
&  Coke  Co.,  191  F.  786,  112  C.  C.  A«  272.  i 


^»30.  Persona  oapalile  to  omtor  or 
quire  lands. 

See  41  Cent  Dig.  Pub.  Lands,  99  48-60. 

Under  Rev.  St  f  2261,  when  a  party  has 
filed  his  declaratory  statement  with  a  view  to 
the  pre-emption  of  one  tract  of  land,  he'  cannot 
thereafter  file  a  second  declaration  lor  another 
tract— Baldwin  v.  Starks,  107  U.  S.  463,  2  S. 
Ct.  473,  27  L.  Ed.  526. 

Act  Cong.  Sept  4,  1841  (5  Stat  453),  relat- 
ing to  pre-emption  of  public  lands,  declares  (sec- 
tion 10)  that  "no  person  shall  be  entitled  to 
more  than  One  pre-emptive  right  by  virtne  of 
this  act:"  and  (section  13)  that,  '^before  any 
person  claiming  the  benefit  of  this  act  shall  be 
allowed  to  enter  on  such  lands,"  he  shall  make 
oath  "that  he  has  never  had  the  benefit  of  any 
right  of  pre-emption  under  this  act"  Betd^ 
that  the  exercise  of  the  pre-emption  right  by  the 
entry  of  part  of  a  quarter  section  of  land  is  an 
abandonment  of  the  right  to  enter  the  residue 
of  the  quarter  section. — Nix  v.  Allen,  112  U.  S. 
129,  5  S.  Ct  70,  28  L.  Ed.  675. 

In  the  act  of  March  1,  1889  (26  Stat  767), 
relating  to  the  opening  to  settlement  of  certain 
Oklahoma  lands,  and  in  the  Indian  appropriation 
act  of  the  subsequent  day  (25  Stat  1005),  the 
provisions  that  any  person  who,  prior  to  the 
time  the  lands  are  opened,  "may  enter  upon 
any  part  of  said  lands"  (as  stated  in  the  former 
act),  and  "enter  upon  and  occupy  the  same** 
(as  declared  in  the  latter),  shall  never  be  per- 
mitted to  enter  any  of  said  lands  or  acauire 
any  right  thereto,  were  applicable  to  the  Dody 
of  said  lands  as  a  whole,  and  not  to  the  particu- 
lar tracts  which  claimants  desired  to  enter ;  and 
the  disqualification  therefore  attached  to  any 
person  who  was  within  the  boundaries  of  aaid 
lands  prior  to  12  o'clock  on  April  22,  1889,  when 
the  same  were  opened  by  proclamation  of  the 
president,  and  who  attempted  to  make  an  entry 
without  first  departing  therefrom.—Smith  v. 
Townsend,  148  U.  S.  490,  13  S.  Ct.  634,  37  L. 
Ed.  533,  affirming  judgment  29  P.  80,  1  OkL 
117. 

Under  Act  Cong.  March  2,  1889  (25  Stat 
1005),  relating  to  the  opening  of  certain  lands 
in  Oklahoma  for  settlement,  which  provides  that 
until  the  lands  are  open  for  settlement  by  the 
proclamation  of  the  president  no  person  shall  be 
permitted  to  enter  on  and  occu]^y  the  same, 
and  no  person  violating  the  provision  shall  ever 
be  permitted  to  acquire  any  right  to  said  lands, 
ana  under  the  proclamation  of  the  president,  de- 
claring that  the  lands  will  be  open  for  settle- 
ment at  12  o'clock  noon  on  April  22,  1889,  an 
employ^  of  a  railroad  company  whose  road  ran 
through  the  lands  in  question,  who  waa  living 
on  the  land  opened  for  settlement  before  and 
until  noon  of  April  22,  1889,  was  disqualified 
to  take  a  homestead. — Id. 

A  depu^  United  States  marshal,  who  was 
within  the  Cherokee  Indian  reservation,  opened 
to  settlement  under  the  act  of  March  2,  1889, 

Srior  to  12  o'clock,  noon,  of  April  22,  1889,  was 
isqualified  from  taking  a  homestead  therein. 
Smith  V.  Townsend,  13  S.  Ct  634,  148  U.  S. 
49().  37  L.  Ed.  533,  followed.  Judgment,  Payne 
V.  Poster  (Okl.)  33  P.  424,  affirmed.— Payne  v. 
Robertson,  18  S.  Ct  337,  169  U.  S.  323,  42  U 
Ed.  764. 

In  the  act  of  March  2.  1889,  relating  to  the 
opening  of  the  land  now  included  in  Oklahoma 
territory,  the  proviso  of  section  12,  declaring 
that  the  right  of  soldiers  and  sailors  of  the 
Civil  War,  as  defined  in  Rev.  St  H  2304,  2305, 
shall  not  be  abridged,  gave  such  soldiers  and 
sailors  no  right  to  enter  the  country  prior  to 
the  time  fixed  by  the  statute  and  the  president's 
proclamation,  and  an  entry  made  hj  a  soldier 
who  had  gone  into  the  country  pnor  to  thuc 
time  was  void.— Calhoun  v.  Violet,  19  S,  Ct.  324, 
173  U.  S.  60,  43  L.  Ed.  614. 
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A  single  application  to  enter  160  acres  of 
land  by  a  person  who  has  made  a  contract  to 
divide  a  quarter  thereof^  when  obtained,  with 
another  person,  in  violation  of  Rev.  St.  U.  S.  S 
2262,  cannot  be  sustained  as  to  any  part  of  the 
land,  but  is  invalid  even  as  to  the  part  which 
he  had  not  agreed  to  divide.  Judgment.  Bishop 
Iron  Ck).  V.  Hyde,  74  N.  W.  1016,  72  Minn,  16. 
affirmed.— Hyde  v.  Bishop  Iron  Co.,  20  S.  Ct 
592,  177  U.  S.  281,  44  U  Ed.  771. 

One  who  was  Qutslde  the  territory  opened 
to  settlement  by  Act  March  1,  1889  (26  Stat. 
757,  c.  317),  Act  March  2,  1889,  c.  412  (25 
St<iJ.  980,  1005,  c.  412),  and  the  President's 
proclamation  of  March  23^  1889  (26  Stat  1546), 
at  the  time  of  such  opening,  was  not  disquali- 
fied from  participating  in  the  race  for  the  land, 
because,  prior  to  that  date  and  within  the  pro- 
hibited period,  he  had  been  within  such  terri- 
tory, where  no  manifest  advantage  over  his  com- 
petitors resulted  to  him  from  his  prior  entry  in- 
to such  territory.— Potter  v.  Hall,  23  S.  Ct  545, 
189  U.  S.  292,  47  L.  Ed.  817. 

The  description  in  the  President's  procla- 
mation of  August  19,  1893,  opening  to  settle- 
ment a  pMortion  of  the  land  ceded  by  the  Cher- 
okee Nation,  of  the  ICXKfoot  strip  which  might, 
without  gaining  any  settlement  right,  be  occu- 
pied in  advance  of  the  time  set  for  the  opening 
by  persons  intending  to  take  part  in  the  race 
for  the  land,  as  running  "around  and  immediate- 
ly within  the  outer  boundaries  of  the  entire 
tract  of  country  to  be  opened  to  settlement  un- 
der this  proclamation,'*  controls  any  doubt  aris- 
ing from  the  further  statement  in  that  portion 
of  the  proclamati<m  defining  the  purposes  for 
which  tne  strip  was  to  be  used,  that  the  inner 
boundary  of  such  strip  "shall  be  100  feet  from 
the  exterior  boundary  of  the  country  known 
as  the  Cherokee  Outlet**  Judgment,  69  P.  879, 
11  OkL  565,  affirmed.— Winebrenner  v.  Forney, 
23  S.  Ct.  590,  189  U.  S.  148.  47  L.  Ed.  754. 

One  who  was  within  the  Chilocco  reserva- 
tion before  12  noon  (Central  standard  time), 
September  16,  1893,  and  made  the  race  from 
such  reservation  into  that  part  of  the  Cherokee 
Outlet  which  was  opened  to  settlement  on  that 
day,  is  not,  by  reason  thereof,  disqualified  from 
filing  a  homestead  entry  on  a  portion  of  said 
land.  Decree,  78  P.  2^,  15  Okl.  52,  affirmed.— 
McCaUa  v.  Acker,  26  S.  Ct.  754,  200  U.  S.  613, 
50  L.  Ed.  620. 

A  special  agent  of  the  General  Land  Office 
is  prevented  from  making  a  valid  timber  culture 
entrr  by  Rev.  St.  U.  S.  S  452  [U.  S.  Comp.  St 
1901,  p.  257],  prohibiting  officers,  clerks,  and 
employes  in  the  General  Land  Office  from  di- 
rectly or  indirectly  purchasing  or  becoming  in- 
terested in  the  purchase  of  any  of  the  public 
land.  Decree  (1906)  84  P.  404,  41  Wash.  604, 
affirmed.— ProBser  v.  Finn,  28  S.  Ct.  225,  208 
U.  S.  67,  52  L.  Ed.  392. 

^»31.  RIslits  aoqnired  by  ooenpancy. 

See  41  Cent  Dig.  Pub.  Lands,  S8  61-63. 

Where  a  person  goes  on  land,  with  intent  to 
enter  it  as  a  homestead,  with  knowledge  that 
it  has  been  withdrawn  rrom  sale,  pre-emption, 
and  homestead  entries,  he  acquires  no  equitable 
rights  by  his  settlement  and  subsequent  occupa- 
tion.—Wood  v.  Beach,  156  U.  S.  548,  15  S.  Ct. 
410,  39  L.  Ed.  528. 

Occupation  of  public  land  with  the  intention 
some  time  to  enter  it  for  a  homestead,  but 
without  any  offer  to  make  entry  till  after  it 
was  withdrawn  from  sale  and  entry,  gave  no 
eqaitable  rights  as  against  a  railroad  to  which 
the  land  was  granted,  all  these  things  having 
occurred  while  12  Stat.  392,  making  entry  at 
the  land  office  the  initial  step  to  acquire  rights 
under  the  homestead  law,  was  in  force.— Maddox 
V.  Bumham,  156  U.  S.  544,  15  S.  Ct.  448,  39  L. 
Ed.  527. 


A  person  cannot  defend  against  a  patent 
issued  on  an  entry  in  a  local  land  office  for  pub- 
lic land  which  was  subject  to  disposal  by  the 
land  department,  on  the  ground'  that  he  was  in 
actual  possession  at  tlie  time  of  its  issuance, 
where  he  bad  taken  no  steps  to  secure  the  title. 
15  So.  780,  34  Fla.  130,  43  Am.  St.  Rep.  172 
affirmed.— Johnson  v.  Drew,  18  S.  Ct  800,  171 
U.  S.  93,  43  L.  Ed.  88. 

The  right  of  one  who  has  actually  occupied 
public  lands,  with  an  intent  to  make  a  home- 
stead or  pre-emption  entry,  cannot  be  defeated 
by  the  mere  lack  of  a  place  in  which  to  make  a 
record  of  his  intent,  if  he  makes  his  entry  as 
soon  as  an  office  is  opened  where  he  can  do  so. 
Judgment,  53  P.  996.  17  Utah.  352,  reversed. 
— Tarpey  v.  Madsen,  20  S.  Ct.  849,  178  U.  S. 
215,  44  L.  Ed.  1042. 

The  relative  rights  of  a  railroad  company 
and  an  individual  entryman  in  respect  to  pub- 
lic lands  must  be  determined  by  record  evi- 
dence,— on  the  one  part  the  filing  of  the  map 
in  the  office  of  the  secretary  of  the  interior,  and 
on  the  other  the  declaration  or  entry  in  the 
local  land  office;  and  the  mere  occupancy  ot 
an  entryman  who  does  not  file  his  declaratory 
statement  is  insufficient  to  protect  his  claim 
against  a  land  grant.— Id. 

The  rule  that  "the  law  deals  tenderly  with 
one  who,  in  good  faith,  goes  upon  the  public 
lands  with  a  view  of  making  a  home  thereon,*' 
does  not  apply  to  one  who,  after  the  original 
entryman  abandons  his  claim,  attempts  to  dis- 
possess a  railroad  compctny  of  its  title  under  a 
land  grant  which  has  remained  apparently  per- 
fect and  unquestioned  for  many  years.— la. 

A  homestead  right  cannot* be  initiated  by 
an  entry  on  land  then  in  possession  of  one  who 
had  bought  from  those  acquiring  the  property  in 
good  faith  from  the  apparent  owner  of  the  equi- 
table title,  who  had  cultivated  the  land  and 
made  permanent  improvements. — ^Lyle  v.  Patter- 
son, 33  S.  Ct  480,  228  U.  S.  211,  57  L.  Ed.  804, 
affirming  decree  176  F.  909,  100  C.  C.  A.  379. 

Title  to  a  part  of  a  street  laid  on  by  a  sur- 
vey of  a  town  which  had  grown  up  on  public 
land  never  passed  out  of  the  United  Sti^tea, 
where  the  survey  was  never  carried  into  a  pat- 
ent, and  the  village  never  accepted  such  part  of 
the  street,  and  had  abandoned  the  land  which 
was  privately  occupied  for  a  time  not  long 
enough  to  acquire  title. — United  States  v.  Chand- 
ler-Dunbar  Water  Power  Co.,  33  S.  Ct.  667,  229 
U.  S.  53,  57  L.  Ed.  1063. 

^=9&2.  BlKlits  acquired  by  emtry  in  gen- 
eral. 

See  41  Cent.  Dig.  Pub.  Lands,  Sf  64-66. 

Continuing  in  i>osses8ion  after  ceasing  to 
be  a  special  agent  of  the  Land  Office  is  not  the 
equivalent  of  a  new  timber  culture  entry,  where 
the  original  entry  was  invalid  because  made  in 
direct  violation  of  Rev.  St.  U.  S.  S  452  [U.  S. 
Comp.  St.  1901,  p.  257],  while  he  was  such  spe- 
cial agent  Decree  (1906)  84  P.  404,  41  Wash, 
604,  affirmed.— Prosser  v.  Finn,  28  S.  Ct  225, 
208  U.  S.  67,  52  L.  Ed.  392. 

^=»d3.  Sales. 

See  41  Cent.  Dig.  Pub.  Lands,  9I  67-64. 

A  person  made  a  series  of  applications  for 
the  same  lands  in  the  names  of  different  par- 
ties, allowing  each  application  to  lapse  for  want 
of  payment  within  the  90  da^s,  and  thereafter 
immediately  filing  a  new  application,  thus  keep- 
ing the  lands  from  market  beyond  the  statutory 
time.  Finally  he  made  a  new  application  bo- 
fore  the  expiration  of  the  last  90  days,  and  a 
patent  w^as  issued  thereon.  Held  that,  as 
against  an  adverse  claimant,  a  purchaser  of  this 
title  was  estopped  from  setting  up  that  the  prior 
applications  were  fictitious,  ana  left  the  land 
open    for    purchase   upon    the    application    for 
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which  the  patent  issued.— Monroe  Cattle  Co.  v. 
Becker.  147  U.  S.  47,  13  S.  Ct.  217,  37  L. 
Ed.  72. 

The  provision  of  Rev.  St.  S  2357  [U.  S. 
"Comp.  St.  1901,  p.  1444],  that  the  price  to  be 
paid  for  alternate  reserved  lands  along  the  line 
of  railroads  within  the  limits  granted  by  any 
net  of  congress  shall  be  $2.50  per  acre,  was  not 
Affected  or  repealed  by  Act  March  3,  1877,  c. 
107  [U.  S.  Comp.  St.  1901,  p.  1548],  providing 
for  the  sale  of  desert  lands  at  $1.25  per  acre. — y 
United  States  v.  Healey,  160  U.  S.  136,  16  S. 
Ct.  247.  40  L.  Ed.  369. 

^=»34.  Pre-emption. 

:See  41  Cent.  Dig.  Pub.  Lands,  ff  65-71. 

After  the  death  of  one  who  had  settled  and 
lived  on  public  land  in  anticipation  of  its  being 
•opened  for  pre-emption,  his  administrator,  in 
the  name  of  his  heirs,  filed  the  declaratory  state- 
ment required  for  pre-emption,  promptly  after 
the  land  became  subject  thereto,  paid  the  price, 
and,  after  a  contest  with  others,  a  patent  was 
issued  to  them.  Held,  that  a  claimant  by  virtue 
of  an  entry  on  and  possession  of  the  land  for 
pre-emption,  while  it  was  not  in  the  actual  occu- 
pation of  the  heirs,  but  after  their  claim  had 
been  recognized  at  the  land-office,  had  no  equity 
superior  to  their  rights  under  the  patent— Quinn 
V.  Chapman.  Ill  IJ.  S.  445,  4  S.  Ct.  50§,  28  L. 
Ed.  476. 

In  an  action  for  the  possession  of  land  by 
the  holder  of  the  legal  title  under  a  patent  from 
the  United  States,  defendant  claimed  that,  un- 
der the  pre-emption  laws,  he  was  entitled  to 
the  patent.  It  appeared  that  in  1868  defendant 
was  put  in  possession  of  the  land  by  a  judgment 
of  the  state  court,  and  that  he  filed  his  declara- 
tory statement  in  October.  1873.  But  he  was 
absent  from  the  land  from  July.  1869.  to  Octo- 
ber, 1871,  from  April.  1872,  to  August,  1874, 
and  from  October,  1874,  to  March.  1875.  Held^ 
that  plaintiff  was  entitled  to  recover. — Bohall  v. 
Dilla.  114  U.  S.  47,  5  S.  Ct.  782.  29  L.  Ed.  61. 

Where  unsurveyed  public  land  is  occupied 
by  a  settler  with  the  intention  to  pre-empt  it. 
but  he  dies  before  the  survey  is  made,  he  has 
no  vested  interest  which  can  pass  to  his  heirs. 
Rev.  St.  $  2269,  providing  that  **where  a  party 
entitled  to  claim  the  benefit  of  the  pre-emption 
laws  dies  before  consummating  his  claim,-  by 
filing  in  due  time  all  the  papers  essential  to  the 
establishment  of  the  same,  it  shall  be  competent 
for  the  executor.'*  etc.,  **or  one  of  the  heirs,  to 
file  the  necessary^  papers  to  complete  the  same," 
etc.,  has  no  application  to  such  a  case. — Buiton 
V.  Traver,  130  IT.  S.  232.  9  S.  Ct.  509.  32  L.  Ed. 
920.  affirming  67  Cal.  171,  7  P.  450. 

Plaintiff  and  defendant  filed  on  separate  and 
adjoining  tracts  of  land,  and  made  improve- 
ments thereon.  Defendant,  without  the  knowl- 
edge of  plaintiff,  obtained  permission  to  amend 
his  declaratory  statement  so  as  to  include  the 
tract  on  which  plaintiff  had  settled,  and  thus 
bought  that  tract,  and  had  it  included  in  his 

£  stent.  Held,  that  this  amendment  was  in  vio- 
ition  of  Rev.  St.  §  2261.  which  prohibits  a  pre- 
emptor  from  filing  at  a  future  time  a  second 
declaration  for  another  tract,  and  the  patent 
thereon  issued  cannot  defeat  plaintiff's  rights. — 
Sanford  v.  Sanford.  139  U.  S.  642,  11  S.  Ct. 
666,  35  L.  Ed.  290.  affirming  decree  19  Or.  1, 
13  P.  602. 

The  word  "heirp,"  as  used  in  Rev.  St  $ 
2269,  which  provides  for  the  issuance  of  a  pat- 
ent to  the  heirs  of  a  deceased  pre-emptor,  in- 
cludes illegitimate  children,  when  such  cmldren 
can  inherit  from  their  father  in  the  state  where 
he  was  domiciled  and  the  land  located.  Gen. 
St.  Kan.  p.  786,  c.  83,  |«  22.  23.— Hutchinson 
Invest.  Co.  v.  Caldwell,  152  U.  S.  65,  14  S.  Ct. 
604.  38  L.  Ed.  356,  affirming  judgment  Cald- 
well V.  Miller,  44  Kan.  12,  23  P.  946. 

Act  1853.  §  6,  requires  a  pre-emption  claim- 
ant to  make  proof  and  payment  prior  to  the  day 


appointed  by  the  president's  proclamation  for 
the  commencement  of  a  sale,  including  snch 
lands.  The  president's  proclamation,  appointing 
February  14,  1859«  as  the  day  for  commencing 
the  sale  of  public  lands  in  certain  townships, 
expressly  excepted  mineral  lands  therefrom. 
The  land  in  controversy  was  held  by  the  local 
officers  to  be  mineral  land,  though  included  in 
such  townships,  was  not  offered  for  sale.  Held 
that,  under  Act  March  3,  1843  (5  Stat  620), 
providing  that  a  settler  on  unoffered  land  might 
make  proof  and  payment  at*any  time  before  the 
commencement  of  a  public  sale  which  should 
embrace  his  land,  failure  to  make  final  proof 
and  payment  within  the  time  limited  by  the 
president's  proclamation  did  not  render  the  pre- 
emption claim  an  "expired  filing." — Whitney  ▼. 
Taylor,  158  U.  S.  85,  15  S.  Ct  796,  39  U  Ed. 
906  affirming  judgment  (O.  C.)  45  F.  616. 

Where  unsurveyed  lands  are  claimed  by 
pre-emption,  failure  to  file  notice  of  such  claim 
within  three  months  after  the  return  of  the 
plats  of  surveys  to  the  land  office,  as  required 
by  Act  1853,  $  6  (10  Stat.  246),  does  not  vitiate 
the  proceedings,  and  cannot  be  taken  advantage 
of.  by  one  who  had  acquired  no  rights  prior  to 
the  filing.— Id. 

The  fact  that  the  local  land  officers  wrong- 
fully refused  an  application  to  pre-empt  certain 
land  does  not  prevent  the  attacning  oi  the  pre- 
emption right  to  the  land  from  the  date  of  the 
application,  so  as  to  except  it  front  a  railroad 
grant  subsequently  located;  and  the  fact  that 
the  applicant  finally  obtains  title  by  means  of 
an  act  of  congress  passed  for  his  relief  is  im- 
material.—Weeks  V.  Bridgman,  159  U.  S.  541, 
16  S.  Ct.  72,  40  L.  Ed.  253. 

The  mere  occupation  and  cultivation  of 
land  without  making  entry  in  the  local  land 
office  does  not  create  a  pre-emption  claim  whi<^ 
will  exclude  the  land  from  the  operation  of  a 
grant  by  congress  to  another. — Northern  Pac. 
R.  Co.  V.  Colbum,  17  S.  Ct  98,  164  U.  S.  383, 
41  L.  Ed.  479. 

By  the  pre-emption  laws  as  in  force  since 
1871,  embodied  in  Rev.  St  |§  2257-2267.  all 
claimants  of  pre-emption  righte  were  required 
to  make  proper  proof  and  payment  for  the  lands 
claimed  within  30  months  from  the  expiration 
of  the  time  prescribed  for  the  tiling  of  the  de- 
claratory notices;  and,  on  a  failure  to  make 
proof  and  payment  within  such  time,  the  rights 
of  the  claimant  in  the  land  expired  by  operation 
of  law,  which  fact  appears  from  the  records  of 
the  land  office,  regardless  of  whether  or  not  a 
formal  entrv  of  cancellation  has  been  made 
thereon  by  the  land  officers.  Judgment,  De  La- 
cey  v.  Northern  Pac.  R.  Co.,  72  F.  726,  19  C- 
C.  A.  157,  and  Northern  Pac  R.  Co.  v.  De  Lacy 
(C.  C.)  66  F.  450,  reversed.— Northern  Pac.  Ry. 
Co.  V.  De  Lacey,  19  S.  Ct  791,  174  U.  S.  622, 
43  L.  Ed.  1111. 

^=s>86.  Homeatead. 

See  41  Cent.  Dig.  Pub.  Lands.  IS  72-77. 

Under  Const,  art  4,  I  3,  giving  congress 
power  *'to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territory  or  other 
property  of  the  United  States,"  and  Rev.  St  { 
2289  et  seq.,  providing  for  a  homestead  entry 
by  a  citizen  on  public  lands,  and  the  comple- 
tion of  title  under  such  entry,  the  right  to 
make  a  homestead  entry  is  protected  by  Rev.  St 
§  5508  [U.  S.  Comp.  St  1901,  p.  3712],  for- 
bidding any  conspiracy  "to  injure,  oppose, 
threaten,  or  intimidate  any  citizen  in  the  free 
exercise  or  enjoyment  of  any  right  or  privilege 
secured  to  him  by  the  constitution  or  laws  of 
the  United  States."— United  States  v.  Waddell, 
112  U.  S.  76.  5  S.  Ct.  35.  28  L.  Ed.  673,  affirm- 
ing (C.  C.)  16  F.  221,  5  McCrary,  155. 

One  claiming  to  act  under  Rev.  St  |  2293 
[U.  S.  Comp.  St.  1901,  p.  1395],  relating  to  ap- 
plications to  enter  land  as  a  homestead  by  en- 
listed Boldiera  whose  families  were  residing  on 
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the  land,  filed  his  affidavit,  properly  sworn  to, 
made  bis  application,  and  paid  the  fees,  and  the 
entry  was  allowed  by  the  register  and  receiver 
of  the  local  land-office,  and  recorded*  The  affi- 
davit failed  to  state  that  affiant's  family,  or 
any  member  thereof,  was  residing  on  the  land. 
HeJd,  tiiat  as  the  entry  was  not  invalid  on  its 
face  the  homestead  right  had  attached,  within 
the  meaning  of  Act  Cong.  July  4,  1866,  grant- 
ing certain  lands  to  Minnesota  in  aid  of  rail- 
roa<]s,  but  excepting  those  to  which  it  shall  ap- 
pear, when  the  lines  are  definitely  located,  that 
'the  right  of  pre-emption  or  homestead  settle- 
ment has  attached." — Hastings  &  D.  H.  Co.  v. 
Whitney,  132  U.  S.  357,  10  S.  Ct  112,  33  U 
Ed.  3Co,  affirming  34  Minn.  538,  27  N.  W.  69. 

The  entry  was  cured  by  Rev.  St.  I  2308  [U. 
S.  Comp.  St.  1901,  p.  1417],  which  declares  that 
where  a  party,  at  the  date  of  his  entry  under  the 
homestead  law,  was  actually  enlisted  ^nd  employ- 
ed in  the  army  of  the  United  States,  his  services 
therein  shall,^  in  the  administration  of  such 
homestead  laws,  be  construed  to  be  equivalent, 
to  all  intents  and  purposes,  to  a  residence  for 
the  same  length  of  time  upon  the  tract  so  en- 
tered.—Id. 

Rev.  St.  §§  2291,  2292  [U.  S.  Comp.  St. 
1901,  pp.  1390,  1394],  providing  for  the  issuance 
of  certificates  and  patents  of  homestead  lands 
to  the  heirs  of  the  homesteader,  the  former  nam- 
ing the  **heirs"  generally,  and  the  latter  refer- 
ring to  "minor  heirs*'  only,  must  be  construed  so 
as  to  stand  together,  and,  so  construed,  the  lat- 
ter applies  only  wnen  there  are  minor  heirs 
alone,  and  the  former  when  there  are  adult  heirs, 
or  adult  and  minor  heirs;  and  a  patent  issued 
to  minor  heirs,  when  there  are  also  adult  heirs, 
will  inure  to  the  benefit  of  all  alike,  and  the 
minors  wiU  be  compelled  to  convey  the  proper 
shares  to  the  adults.— Bernier  v.  Bernier,  147 
U.  S.  242,  13  S.  Ct.  244,  37  L.  Ed.  152,  revers- 
ing decree  72  Mich.  43,  40  N.  W.  50. 

Defendant,  having  the  right  to  enter  a  cer- 
tain 160  acres  of  land  as  a  homestead,  went  on 
it  for  the  purpose  of  making  it  his  home,  and 
has  ever  since  occupied  it.  *His  homestead  ap- 
plication therefor  was  wrongfully  rejected  by 
the  register  of  the  land  office,  on  the  ground  that 
the  land  was  within  the  granted  limits  of  a 
railroad,  was  double  minimum  land,  and  that  80 
acres  was  the  limit  of  a  homestead  entry  there- 
on, as  to  which  fact  the  register  was  mis- 
taken. Beld,  that  defendant  thereby  acquires 
an  equity,  which  he  could  enforce  against  the 
railroad,  which  thereafter  selected  the  land  as 
indemnity  land,  and  obtained  a  patent  and  legal 
title  thereto ;  and  that  he  did  not  lose  his  rights 
by  failure  to  take  an  appeal  from  the  register, 
or  by  making  a  pre-emption  filing,  when  his 
homestead  application  was  rejected,  on  80  acres 
of  the  land,  on  the  advice  of  the  register  that 
he  could  prove  up  on^this  at  the  end  of  a  year, 
and  then  homestead  80  acres  more. — Ard  v. 
Brandon,  156  U.  S.  537, 15  S.  Ct.  406,  39  L.  Ed. 
524,  reversing  judgments  Same  v.  Pratt,  43  Kan. 
419,  23  P.  646,  and  Same  v.  Brandon,  23  P.  648, 
43  Kan.  425. 

One  having  minor  children  by  a  former  de- 
ceased husband  has,  under  Code  Civ.  Proc.  Cal. 
fi  1468,  such  absolute  title  in  one-half  the  lat- 
ter*s  real  estate  that,  by  a  conveyance  to  her  sec- 
ond husband  of  land  which  may  on  partition  be 
included  in  such  half,  even  though  it  has  been 
allotted  as  a  homestead  to  her  and  her  children, 
the  husband  acquires  a  title  sufficient  to  allow 
him  to  claim  an  ^'additional  farm  homestead'* 
under  Rev.  St.  §{  2289,  2290,  providing  that  ev- 
ery  person  owning  and  residing  on  land  may  en- 
ter contiguous  unoccupied  land.— Stewart  v. 
McHarry,  159  U.  S.  W3,  16  S.  Ct.  117,  40  L. 
Ed.  290,  affirming  judgment  McHarry  ▼.  Stew- 
art, 35  P.  141. 

The  right  to  confirmation  under  Act  June 
3,  1896,  c.  312,  29  Stat.  197  [U.  S.  Comp.  St. 


1901,  p.  1409],  of  a  commutation  entry  under 
the  homestead  laws,  which  was  only  invalid 
because  prematurely  made,  in  actual  ignorance 
of  the  amendment  of  Rev.  St.  U.  S.  S  2301,  by 
Act  March  3,  1891,  c.  561,  26  Stat.  1098  [U.  S. 
Comp.  St.  1901,  p.  1406],  is  not  defeated  by  the 
entryman's  subsequent  efforts  to  protect  his 
grantees  by  taking  a  reconveyance,  and  resid- 
ing again  upon  the  land,  for  the  purpose  of  en- 
abling him  to  make  proof  to  secure  the  title 
for  them.  Decree,  McCord  v.  Hill,  94  N.  W. 
65,  117  Wis.  306,  affirmed.— Hill  v.  McCord,  26 
S.  Ct  96,  195  U.  S.  395,  49  L.  Ed.  251. 

A  residence  for  votinpr  purposes  in  another 
precinct  from  that  in  which  a  nomestead  entry 
lies  precludes  the  entryman  from  claiming  res- 
idence at  the  same  time  on  the  land  for  home- 
stead purposes.  Judgment,  72  P.  746,  28  Mont. 
413,  104  Am.  St.  Rep.  691,  affirmed.— Small  v. 
Rakestraw,  25  S.  Ct.  285,  196  U.  S.  403,  49  L. 
Ed.  527. 

A  homestead  entry  on  land  in  Oklahoma  ter- 
ritory, which  is  valid  upon  its  face,  although 
made  by  one  in  fact  personally  disqualified  to 
make  a  valid  entry,  prevents  the  initiation  of 
homestead  rights  by  another  while  it  remains  un- 
canceled of  record  by  some  direct  action  of  the 
land  office  or  by  relinquishment.  Judgment,  70 
P.  189,  12  Okl.  155,  affirmed.— McMichael  v. 
Murphy,  25  S.  Ct.  460,  197  U.  S.  304,  49  L. 
Ed.  766. 

A  homesteader-  who  initiates  a  right  as  to 
either  surveyed  or  uuRurveyed  land,  and  com- 
plies with  the  legal  regulations,  may.  when  he 
enters  the  land,  embrace  in  his  claim  land 
in  contiguous  quarter  sections,  if  he  does  not 
exceed  the  9uantity  allowed  by  law,  and  pro- 
vided that  his  improvements  are  upon  some  por- 
tion of  the  tract,  and  that  he  does  such  acts  as 
put  the  public  upon  notice  of  the  extent  of  his 
claim.— Judgment,  Donohue  v.  St.  Paul,  M.  & 
M.  Ry.  Co.  (1907)  112  N.  W.  413,  101  Minn. 
239,  affirmed.- St.  Paul,  M.  &  M.  Ry.  Co.  v. 
Donohue,  28  S.  Ct.  600,  210  U.  S.  21,  52  L. 
Ed.  941. 

The  death  of  the  homestead  entryman  before 
perfecting  his  right  is  essential  to  give  his  widow 
the  right  under  Rev.  St.  S  2291  (U.  S.  Comp. 
St.  1901,  p.  1390),  of  residence,  cultivation,  and 
patent— Wadkins  v.  Producer  Oil  Co.,  33  S.  Ct. 
380,  227  U.  S.  368,  57  L.  Ed.  551,  affirming 
judgment  Same  v.  Producers*  Oil  Co.,  57  So. 
937,  130  La.  308. 

Settler  on  unsurveyed  public  land  held  not 
to  have  constructive  residence  on  the  land,  sat- 
isfying the  requirement  of  actual  residence 
under  Rev.  St.  §  2291  (Comjp.  St.  1913,  $  4532), 
essential  to  a  homestead  claim.— <xreat  Northern 
Ry.  Co.  V.  Hower.  35  S.  Ct.  465,  236  U.  S.  702, 
59  L.  Ed.  798,  reversing  decree  125  P.  159,  69 
Wash.  380. 

Homesteader  from  his  entry  has  a  title  suffi- 
cient against  third  parties  to  support  suits  in 
equity  or  at  law. — Knapp  v.  Alexander-Edgar 
Lumber  Co.,  35  S.  Ct.  515,  237  U.  S.  162,  59 
L.  Ed.  894,  reversing  judgment  130  N.  W.  504, 
145  Wis.  528,  l40  Am.  St.  Rep.  1091. 

Patentee  under  the  homestead  laws  may 
recover  for  timber  wrongfully  cut  from  his  laud 
by  a  trespasser  after  homesteader's  en1;ry  but 
before  taking  possession. — Id. 

Right  of  patentee  under  the  homestead  laws 
to  recover  for  timber  willfully  cut  by  a  trespass- 
er after  homesteader's  entry,  but  before  posses-  * 
sion,  is  not  defeated  by  settlement  between  the 
United  States  and  the  trespasser.— Id. 

Heirs  of  homestead  entryman  who  made 
final  proof  before  death  could  take  as  heirs 
where  a  patent  issued  in  his  name  only  under 
Rev.  St.  §248  (Comp.  St.  1013,  §  509S),  and  not 
under  Rev.  St.  §  2291  (section  4532)  as  ben- 
eficiaries under  the  statute.— Doran  v.  Kennedy, 
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35  S.  Ct  615.  237  U.  S.  362.  59  L.  Ed.  996.  af- 
firming decree  141  N.  W.  851.  122  Minn.  1. 

A  homestead  entryman  who  has  made  final 
proof  is  the  equitable  owner  of  the  land,  which, 
on  his  death,  is  subject  to  the  probate  jurisdic- 
tion of  the  state.— Id. 

^=>37.  Deiert  landi. 

See  41  Cent.  Dig.  Pub.  Lands.  9  81. 

Act  March  3.  1891.  amending  Act  March  3, 

1877,  in  regard  to  the  sale  -of  desert  lands,  pro- 
vided (section  6  [U.  S.  Comp.  St.  1901.  p.  1550]) 
that  it  should  not  afifQct  valid  rights  accrued  un- 
der said  act  of  1877.  and  that  all  bona  tide 
claims  previously  initiated  might  be  perfected  in 
compliance  with  said  act.  and  *'upon  the  same 
terms  and  conditions"  as  if  the  later  act  had 
not  been  passed.  Section  7  provided  that  a  pat- 
ent should  issue  within  four  years  after  entry, 
upon  satisfactory  proof,  and  on  payment  of  one 
dollar  per  acre,  "but  no  person  or  association  of 
persons  shall  hold  *  *  •  prior  to  the  issue 
of  patent  more  than  320  acres  of  such  arid  or 
desert  lands;  but  this  section  shall  not  apply 
to  entries  made  or  initiated  prior  to  the  approval 
of  this  act."  Held,  that  cases  initiated  under 
the  act  of  1877.  and  not  completed  by  final  proof 
until  after  the  passage  of  the  act  of  1891.  were, 
as  to  the  price  to  be  paid,  governed  by  the  law  in 
force  at  the  time  of  the  entry. — United  States 
V.  Healey,  160  U.  S.  136.  16  S.  Ct.  247,  40  L. 
Ed.  369. 

^=>38.  Tiatlber  and  stoxie  lands. 

See  41  Cent.  Di^.  Pub.  Lands,  f  82. 

The  question  whether  lands  are  ''valuable 
chiefly  for  timber,  but  unfit  for  cultivation."  so 
as  to  be  purchasable  under  Act  Cong.  June  3, 
1878  [U.S.  Comp.  St.  1901.  p.  1545],  is  to  be 
determined  with  reference  to  their  present  st&te ; 
and  where  they  are  stony  and  second  rate,  -and 
covered  with  a  dense  growth  of  fir  trees,  many 
of  them  200  feet  high  and  5  feet  in  diameter, 
producing  from  50,000  to  150,000  feet  of  the 
best  quality  of  lumber  per  acre,  the  lands  come 
within  the  statute,  notwithstanding  that  they 
are  capable  of  being  made  fit  for  cultivation 
after  the  removal  of  the  forest.— -United  States 
v.  Budd.  144  U.  S.  154,  12  S.  Ct.  575.  36  L.  Ed. 
384,  affirming  decree  (C.  C.)  43  F.  630. 

Public  land  covered  by  a  heavv  growth  of 
timber,  which  constituted  its  chief  value,  was 
subject   to   entry    under   Timber   Act  June   3. 

1878,  20  Stat.  *,  c.  161  [U.  S.  Comp.  St  1901. 
p.  1545J,  although  it  would  have  been  fit  for 
cultivation  when  the  timber  had  been  removed. 
Judgment.  Whitney  v.  Spratt,  64  P.  919,  25 
Wash.  62,  87  Am.  St.  Rep.  738.  affirmed.— 
Thayer  ▼.  Spratt,  23  S.  Ct.  576.  189  U.  S.  846, 
47  L.  Ed.  845. 

An  entr^man  who  has  made  an  application 
under  the  timber  and  stone  act  (Act  June  3, 
1878.  c.  151.  20  Stat.  89),  as  amended  by  Act 
Aug.  4.  1892.  c.  375.  27  Stat.  348  (U.  S.  Comp. 
St.  1901.  p.  1545).  i^  good  faith,  and  for  his 
exclusive  use  and  benefit,  is  not  prohibited  from 
subsequently  agreeing  to  convey  the  land  cover- 
ed by  his  application  to  another,  and  to  perfect 
his  entiy  for  the  purpose,  after  patent,  of  ful- 
filling his  contract,  by  the  provision  of  the  stat- 
ute forbidding  an  entryman  or  applicant  from 
making  an  application  ostensibly  in  his  own 
name,  but  in  reality  for.  and  on  behalf  of.  an- 
other. Judgment  (D.  C.  1907)  157  F.  264,  af- 
firmed.—United  States  V.  Biggs,  29  8.  Ct.  181, 
211  U.  S.  507.  53  L.  Ed.  305:  Same  v.  Free- 
man. 29  S.  Ct.  185.  211  U.  S.  525,  53  L.  Ed. 
311 :  Same  v.  Sullenberger,  29  S.  Ct  186.  211 
U.  S.  522.  53  L.  Ed.  311. 

€=>30.  Town  sites. 

See  41  Cent  Dig.  Pub.  Lands,  §9  83-90.  92-99. 

The  acts  of  congress  relating  to  town  sites 
recognize  the  possession  of  mining  claims  within 
their  limits,  and  forbid  the  acquisition  of  any 


mines  within  them  under  proceedings  by  which 
title  to  other  lands  there  situated  is  secured, 
thus  leaving  the  mineral  deposits  within  town 
sites  open  to  exploration,  and  the  land  in  which 
they  are  found  to  occupation  and  purchase,  in 
the  same  manner  as  such  deposits  are  elsewhere 
explored  and  possessed,  and  the  lands  containing 
them  are  acquired.— Steel  v.  St.  Louis  Smelting 
&  Refining  Co..  106  U.  S.  447,  1  S.  Ct.  389.  27 
L.  Ed.  226. 

Land  embraced  within  a  town  site  on  a  pub- 
lic domain,  when  unoccupied,  is  not  exempt  from 
location  and  sale  for  mining  purposes.  Its  ex- 
emption is  only  from  settlement  and  sale  under 
the  pre-emption  laws.— Id. 

Act  Cong.  March  3,  1867  (14  Stot  541).  for 
the  relief  of  the  inhabitants  oi  cities  and  towns 
upon  public  lands,  provided  that  the  municipal 
authorities  should  enter  the  land  so  occupied  ia 
trust  for  the  occupants  thereof.  Act  Utah  Feb. 
17,  1869  (Comp.  Laws  Utah  1876,  p.  379).  pro- 
vided that  upon  the  compliance  with  certain  re- 
quirements the  mayor  oi  the  town  should  make 
the  occupant  a  deed  "under  the  seal  of  the  cor- 
poration. The  general  law  of  the  territory 
governing  conveyances  required  a  deed  to  be 
attested  by  two  witnesses.  Held,  that  the  spe- 
cific provisions  control,  and  that  a  deed  attested 
by  the  corporate  seal  without  witnesses  was 
sufficient— Townsend  v.  Little,  109  U.  S.  604, 
3  S.  Ct  357.  27  L.  Ed.  1012. 

Lands  known  to  be  valuable  for  their  min- 
erals are  not  subject  to  the  provisions  of  Rev. 
St  tit  32,  c.  8  [U.  S.  Comp.  St  1901,  p.  1454], 
relating  to  the  reservation  and  sale  of  town 
sites  on  public  lands ;  and  the  right  of  the  occu- 

gant  of  a  lot  in  a  town  site  who  has  no  patent. 
,  ut  who  claims  as  one  of  the  beneficiaries  of 
the  trust  vested  by  the  statute  in  the  probate 
judge  in  pursuance  of  his  entry  of  the  town  site 
in  the  local  land  office,  is  subordinate  to  a  pat- 
ent founded  on  an  entry  of  the  land  as  a  placer 
mining  claim,  though  made  after  its  occupation 
as  a  town  site  lot. — Deffeback  v.  Hawke.  115 
U.  S.  392,  6  S,  Ct  95,  29  L.  Ed.  423,  affirming 
Hawke  v.  Deffebadh,  4  Dak.  20,  22  N.  W.  480. 

No  right  in  public  lands  can  be  acquired  b7 
mere  occupancy  thereof  as  a  town  site  for  town 
site  purposes,  without  any  entry  thereof,  under 
Rev.  St  tit  32,  c  8  [U.  S.  Comp.  St  1901,  p. 
1454],  which  can  avail  against  the  patent  of 
the  premises,  subsequently  issued  as  a  placer 
mining  claim. — Sparks  v.  Fierce,  115  U.  S.  408, 
6  S.  Ct.  102.  29  L.  Ed.  428,  affirming  Pierce  T. 
Sparks,  4  Dak.  1,  22  N.  W.  491. 

In  ejectment  against  one  claiming  under  a 
town  site  patent,  where  plaintiff  relies  on  a  sub- 
sequently issued  patent  of  the  land  as  mineraL 
raising  the  presumption  that  it  was  mineral 
land  when  the  town  site  patent  was  issued, 
defendant  should  be  allowed  to  prove  that 
it  was  not  known  to  be  mineral  land. — Davis  v. 
Wiebbold,  139  U.  S.  507.  11  S.  Ct  628,  35  U 
Ed.  238,  reversing  judgment  Weibold  t.  Da- 
vis. 7  Mont  107,  14  P.  865. 

Rev.  St.  tit.  32,  c.  8  [U.  S.  Comp.  St  1901, 
p.  1454],  relating  to  the  entry  of  public  lands 
occupied  as  a  town  site,  and  providing  (section 
2392  fU.  S.  Comp.  St.  1901,  p.  1459])  that  "no 
title  shall  be  acquired'*  under  its  provisions  ''to 
any  mine  of  j^old,  silver,  cinnabar,  or  copper,  or  to 
any  valid  mining  claim,  or  possession  held  under 
existing  laws,"  pre;scrves.  as  against  title  held 
under  said  act,  only  mines  and  mining  claims 
and  possessions  known  at  the  date  of  the  town 
site  patent. — Id. 

Under  the  special  town  site  act  lor  Okla- 
homa Territory  (26  Stat.  109,  c.  207  [U.  S. 
Comp.  St.  1901.  p.  14631),  the  issuance  of  a  pat- 
ent to  the  town  site  trustees  appointed  by  the 
secretary  of  the  interior  is  not  a  final  disposi- 
tion of  the  government's  title  and  control,  but 
is  a  conveyance  in  trust  to  be  carried  out  by 
the  trustees  under  the  control  of  the  secretary; 
and,  although  the  act  devolved  upon  the  trustees 
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the  doty  of  determining  adverse  claims  to  lots, 
the  secretary  had  power  to  provide  tot  appeals 
therefrom  to  the  commissioner  of  the  general 
land  office,  and  finally  to  himself;  and  the 
pendency  of  such  appeals  deprives  the  trustees 
of  power  to  make  conveyances  of  the  lots  in 
controversy,  and  consequently  mandamus  will 
not  lie  to  compel  them  thereto. — McDaid  v.  Okla- 
homa Territory,  150  U.  S.  209,  14  S.  Ct.  59,  37 
L.  Ed.  1055,  reversing  judgment  1  Okl.  92,  30 
P.  438. 

In  order  to  except  mineral  lands  from  the 
operation  of  a  town  site  patent,  they  mast  he 
known  to  be  valuable  for  mining  purposes  at  the 
date  when  the  patent  takes  effect;  and  it  is  not 
sufficient  that  they  have  once  been  valuable  for 
mining  purposes,  or  are  afterwards  discovered 
to  be  still  valuable  therefor.— Dower  v.  Rich- 
ards, 151  U.  S.  658,  JL4  S.  Ct  452,  38  L.  Ed. 
305,  affirming  judgment  Richards  v.  Dower,  81 
CaL  44,  22  P.  304. 

An  act  of  congress  authorizing  the  probate 
judge  of  a  county  to  enter  in  trust,  for  the  in- 
habitants of  a  town  for  town-site  purposes,  cer- 
tain lands  reserved  by  a  prior  act  for  school 
purposes,  does  not  leave  such  lands  open  to 
controversy  between  town-site  settlers  and  per- 
sons who  had  prior  to  the  act  settled  upon  the 
lands,  but  had  not  complied  with  the  provisions 
of  the  pre-emption  laws.— Gonzales  v.  French, 
17  S.  Ct.  102,  164  U.  S.  338.  41  L.  Ed.  458. 

One  claiming  under  the  homestead  laws  of 
the  United  States  cannot  maintain  a  suit  against 
Oklahoma  townsite  trustees  to  devest  them 
of  the  title  held  by  them,  under  Act  May  14, 
1890,  c.  207.  26  Stat.  109  [U.  S.  Comp.  St. 
1901,  p.  1463],  in  trust  for  townsite  occupants, 
since,  until  conveyed  to  an  occupant  as  provided 
in  such  act,  the  title  remains,  in  every  essen- 
tial sense,  in  the  United  States.  Judgment,  62 
P.  799,  10  Okl.  488,  affirmed.— Bockfinger  v. 
Foster,  23  S.  Ct.  836,  190  U.  S.  116,  47  L  Ed. 
975. 

The  selection  of  a  lot  in  a  projected  town 
site  in  Oklahoma,  in  accordance  with  a  plat 
agreed  upon  by  a  portion  of  the  occupants  at  or 
near  the  date  of  the  opening  to  settlement,  did 
not  vest  such  an  unconditional  title  in  the  se- 
lector as  will  prevail  against*  the  right  of  Okla- 
homa City  to-  the  use  and  occupation  of  the  lot 
SLS  a  public  street  under  a  subsequent  survey, 
made  or  approved  pursuant  to  Act  May  14, 
1890,  c.  207, 26  Stat.  109  [U.  S.  Comp.  St.  1901, 
p.  1463],  by  trustees  appointed  under  that  act  to 
make  town  site  entries  for  the  several  use  and 
benefit  of  the  occupants,  the  selector  not  being 
an  occupant  thereof  when  the  trustees  made 
entry  of  the  land,  nor  when  the  conveyance  to 
them  was  made  by  the  government  Judgment, 
73  P.  1012,  12  Okl.  570,  reverted.— Oklahoma 
City  v.  McMaster,  25  S.  Ct  324,  196  U.  S.  529, 
49  D.  Ed.  587. 

The  rights  of  the  occupants  of  town-site 
lots,  fixed  by  the  extent  of  their  occupancy, 
could  not  be  diminished  by  conveyances  from 
the  mayor  trustee  according  to  the  plat  made 
and  filed  under  Act  Idaho  Jan.  8,  1873  (Laws 
1873,  p.  16),  enacted  pursuant  to  Rev.  St.  U. 
S.  S  2387  (U.  8.  Comp.  St  1901,  p.  1457),  to 
provide  for  the  disposal  of  the  lots — especially 
where  the  state  Supreme  Court  construes  such 
statute  as  not  {giving  the  power  to  make  a  sur- 
vey or  plat  which  did  not  conform  to  the  lines 
of  occupation.  Decree  (1907)  90  P.  573,  13 
Idaho,  417.  affirmed.— Scully  v.  Squier,  30  S. 
Ct  51.  215  U.  S.  144,  54  L.  Ed.  131. 

The  town  site  commission  for  a  town  in  the 
Cherokee  Nation  has  jurisdiction  to  determine 
a  contest  resulting  from  conflicting  applications 
to  purchase  by  Acts  June  28,  1898,  May  31, 
1900,  and  July  1,  1902.— Ross  v.  Stewart,  33  S. 


Ct.  345,  227  U.  S.  530.  67  L.  JEd.  626,  affirming 
judgment  106  P.  870,  25  Okl.  611. 

Relief  will  not  be  given  from  the  decision  of 
a  town  site  commission  for  a  town  in  the  Chero- 
kee Nation  in  a  contest  on  conflicting  applica- 
tions to  purchase,  unless  material  error  of  law 
or  fraud  appears. — Id. 

Attorney  for  contestee  in  a  contest  before  a 
town  site  commission  for  a  town  in  the  Chero- 
kee Nation  cannot  claim  that  he  was  misled  into 
believing  that  an  answer  had  been  filed  by  the 
statement  of  the  Indian  inspector  that  the  land 
in  question  was  in  litigation. — Id. 

The  failure  of  attorney  of  contestee  to  file  an 
answer  in  a  contest  before  (l^e  town  site  com- 
mission in  the  Cherokee  Nation  is  no  ground  for 
avoiding  a  decision  where  the  failure  was  not 
attributable  to  the  contestant  or  the  commis- 
sion, and  where  the  contestee  knew  of  t)ie  same 
while  it  was  within  the  power  of  the  commis- 
sion to  set  aside  the' default. — Id. 

A  decision  adverse  to  contestee  in  contest  be- 
fore town  site  commission  in  a  dherokee  Nation 
because  of  his  failure  to  file  an  answer  held  not 
made  without  affording  him  a  hearing  where  he 
was  notified  of  the  contest  and  was  cited  to  an- 
swer.— Id. 

Misrepresentation  and  fraud  which  will  en- 
title the  unsuccessful  claimant  in  a  contest  be- 
fore town  site  commission  in  a  Cherokee  Nation 
to  relief  must  be  such  as  prevented  him  from 
presenting  his  side  of  the  controversy  and  the 
commissioners  from  considering  it. — Id. 

Rights  of  occupancy  of  (Thickasaw  town  sit^ 
except  as  to  improvements  were  terminated  by 
the  Atoka  Agreement  of  April  23,  1897,  em- 
braced in  Act  June  28,  1898,  f  29,  conferring 
preferential  right  of  purchase,  or  when  town- 
site  provisions  were  put  in  operation  at  Chicka- 
saw.—Johnson  V.  Riddle,  36  S.  Ct  393,  240  U. 
S.  467,  60  li.  Ed.  752,  affirming  judgment  139 
P.  1143,  41  Okl.  759. 

Title  acquired  by  preferential  purchaser 'un- 
der Atoka  Agreement  of  April  23,  1897,  em- 
braced in  Act  June  28,  1898,  §  29,  of  Choctaw 
and  Chickasaw  town-site  .lots,  held  not  sub- 
ject to  a  trust  in  favor  of  lessor  of  such  lots 
because  a  purchaser  derived  ownership  of  im- 
provements from  lessee's  transferee;  both  lessor 
and  lessee  being  trespassers. — Id. 

^=940.  Abandoaineiit  or   relinqnisluiiemt 
of  elaiin. 

See  41  Cent  Dig.  Pub.  Lands,  §f  100-102. 

Where  a  -settler  on  public  land  could  by  the 
payment  of  the  statutory  price  have  ac(iuired  a 
valid  title  thereto,  he  cannot  recover  his  initial 
payment  on  voluntarily  abandoning  his  ebtry. — 
United  States  v.  Ingram,  ISt  S.  Ct  177,  172  U. 
S.  327,  43  L.  Ed.  465. 

The  rights  of  a  settler  in  good  faith,  who 
takes  possession  of  public  land  at  a  time- when 
there  is  on  record  a  homestead  entry  by  another 
person  who  has  never  made  any  settlement  will 
attach  instantly  on  the  filing  of  a  relinquish- 
ment of  the  prior  entry,  though  at  the  same  time 
one  who  has  paid  money  for  such  relinquish- 
ment makes  a  new  entry ;  and  the  settler  may 
thereafter  make  an  entry  and  perfect  his  right 
to  a  patent  as  against  the  prior  entry  made  by 
a  person  not  in  possession.  Judgment,  88  F. 
181,  31  C.  C.  A.  447,  affirmed.- Moss  v.  Dow- 
man,  20  S.  Ct  429,  176  U.  S.  413,  44  U  Ed. 
526. 

A  sale  of  a  homestead  claim  before  patent 
has  issued,  although  MPid,  may  be  treated  by  the 
Land  Department  as  a  relinquishment  or  aband- 
onment by  the  seller  of  his  homestead  appli- 
cation and  entry.  Judgment  (1905)  83  P.  882, 
33  Mont.  348,  affirmed.— Love  v.  Flahive,  27 
S.  Ct.  48G,  205  U.  S.  195,  51  L.  Ed.  768.  rehear- 
ing denied  27  S.  Ct  729,  206  U.  S.  356,  51  L. 
Ed.  1092. 
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A  party  who,  while  in  posBession  of  a 
tract  of  public  land  with  intent  to  enter  it  as 
a  homestead,  makes  a  sale,  which  the  Land 
Department  treats  as  an  abandonment  of  his 
right  of  entry,  cannot,  by  merely  continuing  in 
possession,  create  a  new  right  of  entry  as 
agaiDSt  the  party  in  whose  favor  he  has  relin- 
quished his  right.  Rehearing,  27  S.  Ct  486, 
205  U.  S.  195,  51  L.  Ed.  708,  denied.— Love 
▼.  Flahive,  27  S.  Ct.  729.  206  U.  S.  356,  51  L. 
Ed.  1092. 

(C)  DONATIONS  AND  BOUNTY  LANDS. 

^=s>42«  Grants  by  Oon^reM  In  general. 

See  41  Cent.  Dig.  Pub.  Lands,  S8  106.  107. 

Where  congress  grants  nonmineral  lands  to 
be  selected  by  the  grantees  in  a  certain  terri- 
tory, and  requires  the  surveyor  general  to  make 
survey  and  location  of  the  land  selected,  it  be- 
comes his  duty,  under  the  supervision  of  the 
land  department,  to  determine  the  character  of 
the  land  selected,  and  his  decision  that  it  is  not 
mineral,  when  ratified  by  the  department,  is 
final  and  conclusive,  so  that,  after  title  passes, 
no  subsequent  discovery  of  minerals  can  affect 
the  title  or  possession.— Shaw  v.  Kellogg,  18 
S.  Ct  632,  170  U.  S.  312,  42  L.  Ed.  1050. 

Where  congress  grants  lands,  vacant  and 
nonmineral,  in  a  certain  territory,  to  be  selected 
by  the  grantees  within  three  years,  the  title 
passes  on. such  selection  and  the  approval  there- 
of by  the  land  department  within  the  time  pre- 
scribed, with  the  ^me  effect  as  if  a  patent  is- 
sued, though  no  patent  is  provided  for  by  the 
act,  or  is  in  fact  issued. — Id. 

^=»44.   Oregon  donation  aot. 

See  41  Cent  Dig.  Pub.  Lands.  §9  112-119. 

The  donation  act  of  Oregon  requires,  for 
the  completion  of  the  settler's  right  to  a  patent, 
besides  a  residence  on  and  cultivation  of  the 
lands  for  a  certain  time,  that  he  notify  the  sur- 
veyor general  of  the  precise  land  claimed.  A 
settler,  a  married  man,  having  died  before  such 
notification,  held,  that  a  noace  by  his  widow 
was  sufiicient.— Braaee  v.  Schofield,  124  U.  S. 
495,  8  S.  Ct.  604,  31  L.  Ed.  484,  affirming 
judgment  3  P.  265. 

No  right  to  perfect  claims,  under  Oregon 
Donation  Act  Sept.  27,  1850,  c.  76  (9  Stat 
496),  to  lands  which  have  been  abandoned  be- 
fore completing  the  requisite  residence  thereon, 
was  given  by  the  provisions  of  Act  July  26, 
1894,  c.  163,  28  Stat.  122  [U.  S.  Comp.  St 
1901,  p.  1522],  according  the  donees  the  right 
"to  make  and  file  final  prooib  and  fully  estab- 
lish their  rights  to  donations,"  especially  in 
view  of  the  second  section,  which  authorizes 
the  Commissioner  of  the  Land  Office  to  cancel 
a  claim  proved  to  be  invalid  or  abandoned,  and 
the  third  section,  which  expressly  saves  adverse 
claims  arising  under  any  law  other  than  the 
donation  act. — Oregon  &  C.  R.  Co.  ▼.  United 
States,  23  S.  Ct.  615,  620,  189  U.  S:  103,  116, 
47  L.  Ed.  726,  732,  affirming  decree  in  part  109 
F.  514.  48  C.  C.  A.  520,  which  is  reversed  in 
part  23  S.  Ct.  673,  190  U.  S.  186,  47  L.  Ed. 
1012. 

^=s>46.  Partionlar  Krants  and  donations. 

See  41  Cent  Dig.  Pub.  Lands,  K  120-127. 

The  organic  act  of  Oregon  territory  (Act 
Aug.  14,  1848,  c.  177),  confirming  the  title  to 
lands  "now  occupied  as  n^ssionary  stations**  in 
the  several  religious  societies  in  possession,  be- 
ing a  grant  of  public  lands,  must  be  strictly 
construed  against  the  grantees.  %Vhere  it  ap- 
peared that  a  certain  station  had  been  occupied 
by  the  Missionary  Society  of  the  Methodist 
Episcopal  Church,  and  had  been  transferred  to 
the  American  Board  of  Missions,  by  whom  it 
was  abandoned  before  the  passage  of  the  act, 
because  of  Indian  hostilities,  and  that  subse- 


quent to  the  passage  of  the  act  the  Methodist 
missionaries  resum^  their  possession,  no  title 
was  acquired  by  them,  for  it  did  not  come  with- 
in the  language  of  the  act — Missionary  Soc 
of  M.  E.  Church  v.  Dalles  City,  107  U.  S.  336, 
2  S.  Ct  672,  27  L.  Ed.  545;  Same  v.  Kelly, 
107  U.  S.  347,  2  S.  Ct  681,  27  L.  Ed.  549. 

Whether  Act  Cong.  Feb.  18,  1871,  ceding 
to  the  state  of  Ohio  lands  in  the  Virginia  mili- 
tary district  in  that  state,  "remaining  unsur- 
veyed,"  did  or.  did  not  pass  title  to  lands  cover- 
ed by  a  previous  survey,  invalid  on  account  of 
the  excess  in  the  quantity  of  land  embraced, 
the  fourth  section  of  the  act  of  May  27.  1880 
[U.  S.  Comp.  St  1901,  p.  1502],  passed  for  the 
purpose  of  construing  the  act  of  February  18, 
1871,  ratified  and  confirmed  the  title  to  such 
lands  sold  by  the  Ohio  Agricultural  and  Me- 
chanical College,  the  grantee  of  the  state  of 
Ohio,  to  a  purchaser  for  a  valuable  considera- 
tion.—Coan  V.  Flagg,  123  U.  S.  117,  8  S.  Ct 
47,  31  L.  Ed.  107,  affirming  decree  38  Ohio 
St  166. 

In  an  action  by  a  religious  corporation 
against  the  United  States  and  certain  military 
officers  to  recover  340  acres  of  land  at  Van- 
couver, formerly  within  the  territory  of  Ore- 
gon, occupied  as  a  military  reservation,  plain- 
tiff claimed  that  the  land  was  part  of  640  acres 
to  which  it  was  entitled  as  a  missionary  sta- 
tion, under  Act  Cong.  Aug.  14,  1848;  and  it 
appeared  that  in  a  proper  proceeding  in  the 
land  department,  on  application  of  plaintiff  for 
such  640  acres,  there  was  a  final  decision  of  the 
secretary  of  the  interior  ^sustaining  its  claim  to 
less  than  one-half  an  acre,  on  which  was  situat- 
ed a  church  owned  by  plaintiff,  in  which  its 
missionaries  conducted  religious  services,  and 
that,  whatever  occupation  of  such  land  there 
was  by  the  missionaries,  it  was  under,  and  by 
permission  of,  the  Hudson  Bay  Company,  which 
was  in  prior  occupation.  Held,  that  plaintiff 
was  not  entitled  to  recover. — Corporation  of 
The  Catholic  Bishop  of  Nesqually  v.  Gibbon, 
158  U.  S.  156,  16  S.  Ct  779,  39  L.  Ed.  93L 

Act  Cong.  Aug.  14,  1848  (establishing  the 
territorial  goTemment  of  Oregon),  f  1,  contains 
the  proviso  that  the  title  to  the  land,  "not  ex- 
ceeding 640  acres,  jiow  occupied  as  missionary 
stations"  among  the  Indian  tribes  in  said  ter- 
ritory, together  with  the  improvements  thereon, 
be  confirmed  and  established  in  the  several  reli- 
gious societies  to  which  said  missionary  stations 
respectively  belong.  Heid,  that  such  statute 
was  not  a  grant  certain  of  640  acres  to  each 
religious  society  having  a  missionary  station 
on  public  lands  within  such  territory,  but  was 
a  grant  only  of  so  much  land  as  was  actually 
occupied  by  such  station,  not  exceeding  640 
acres. — Id. 

Pursuant  to  the  directions  of  the  acts  for 
platting  certain  towns  on  public  lands  in  Iowa 
(5  Stat  70,  178),  a  strip  of  Und  200  feet  wide 
along  the  river  front  of  Burlington  was  re- 
served for  highways  and  other  public  uses.  By 
the  act  of  1853  (10  Stat  157),  congress  granted 
to  the  city  these  reserved  lands,  with  accre- 
tions, especially  declaring  that  the  grant  was 
only  a  relinquishment  of  the  rights  of  the  Unit- 
ed States,  and  should  not  affect  rights  of  third 
parties.  Held,  that  this  act  merely  transferred 
to  the  city  the  fee  in  the  reserved  strip  with 
full  control  over  it,  subject  only  to  tbe  state 
laws,  and  to  vested  private  rights.— Burlington 
Gaslight  Co.  v.  Burlington,  C.  R.  &  N.  Ry.  Co., 
17  S.  Ct  359,  165  U.  S.  370,  41  L.  Ed.  749. 

^=s>46.   Bounty  land  warrants. 

See  41  Cent.  Dig.  Pub.  Lands.  fS  128-13S. 

Act  Cong.  March  23,  1804,  provided,  by  sec- 
tion 2,  that  soldiers  of  the  Revolutionary  war 
entitled  to  bounty  lands  within  the  Virginia 
military  district  should  complete  their  locations 
within  three  years,  and  make  return  of  tiieir 
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sarveys  to  the  secretary  of  war  within  five 
years,  from  the  passage  of  the  act.  By  section 
3  it  was  provided  that  such  part  of  the  district 
as  should  not  have  been  located,  and  those 
tracts  of  land  the  surveys  whereof  should  not 
have  been  returned  to  the  secretary  of  war, 
within  the  time  prescribed  by  the  act,  should 
thenceforth  be  released  from  any  claim  for 
bounty  lands.  Subsequent  acts  extended  the 
time  for  making  entries  and  returning  surveys 
of  such  lands  until  the  Ist  of  January,  1852, 
and  also  provided  for  the  return  of  such  sur- 
veys to  the  general  land  office;  but  section  3 
of  the  act  of  1801  was  not  repealed.  Act  May 
27,  1880,  S  2  [U.  S.  Comp.  St.  1901,  p.  15021, 
provided  that  "all  legal  sur^ys  returned  to  the 
land  office,*'  on  or  before  March  3,  1857,  on 
entries  made  before  January  1,  1852,  and  found- 
ed on  unsatisfied  Virginia  military  warrants, 
were  valid.  Section  3  of  the  act  provided  that 
soldiers  entitled  to  bounty  lands  in  the  .above- 
mentioned  district  which  had  been  entered  prior 
to  January  1,  1852,  should  be  allowed  three 
years  after  the  passage  of  the  act  to  return 
their  surveys  to  the  "office  of  the  principal  sur- 
veyor of  said  district.'*  Held^  that  the  "land 
office"  mentioned  in  the  second  section  of  the 
act  of  1880  was  the  general  land  office,  and  not 
the  "office  of  the  principal  surveyor,"  referred 
to  in  the  third  section;  and  that  a  claim  to 
such  bounty  lands,  based, on  an  entry  made  in 
1823,  and  a  survey  recorded  in  1824  in  the  of- 
fice of  the  principal  surveyor  of  the  Virginia 
military  district,  but  never  returned  to  the 
secretary  of  war  or  the  general  land  office, 
could  not  be  sustained.—Fussell  v.  Gregg,  113 
U.  S.  550,  5  S.  Ct.  631,  28  L.  Ed.  993 ;  Same 
V.  Hughos,  113  U.  S.  565,  5  S.  Ct.  639,  28  L. 
Ed.  998. 

A  survey  embracing  1,682  acres,  on  an  en- 
try of  lands  in  the  Virginia  military  district 
made  on  a  warrant  for  500  acres,  is,  by  reason 
of  such  excess,  fraudulent  and  void,  and  does 
not  vest  the  owner  of  the  warrant,  or  his  as- 
signee, with  an  equitable  title  to  the  lands  sur- 
veyed, as  against  the  United  States,  so  as  to 
entitle  him  to  call  for  a  patent.-— Coan  v.  Flagg, 
123  U.  S.  117,  8  S.  Ct  47,  31  L.  Ed.  107,  af- 
firming decree  38  Ohio  St  15a 

(D)  RESERVATIONS  TO  UNITED 

STATES. 

See  Woods  and  Forests,  ^=s>8. 

Delegation  of  legislative  powers  by  forest  re- 
serve act  see  Constitutional  Law,  ^=»62. 

Penalties  for  violation  of  regulations,  see  Woods 
and  Forests,  ^=»8. 

^=947.   Mode  and  effeot  in  n^eneral. 

See  41  Cent  Dig.  Pub.  Lands,  88  133»  187. 

The  reservation,  in  a  statute 'directing  the 
platting  of  a  town  on  public  lands  bordering 
the  Mississippi. river,  of  a  strip  200  feet  wide 
along  the  river  front  **for  public  use,"  to  "Re- 
main forever  for  public  use,  as  public  highways, 
and  for  other  public  uses"  (5  Stat  70,  178)  is 
not  a  reservation  for  a  highway  alone,  or  for 
uses  similar  in  character,  but  is  for  uses  which 
would  naturally  tend  to  facilitate  commerce, 
including  wharves,  storehouses,  etc.,  and  a  rail- 
road. 59  N.  W.  292,  91  Iowa,  470,  affirmed.— 
Burlington  Gaslight  Co.  v.  Burlington,  C.  R. 
&  N.  Ry.  Co.,  17  S.  Ct  359,  165  U.  S.  370,  41 
L.  Ed.  749. 

The  use  of  such  lands  for  a  railroad  being 
a  "public  use,"  within  the  meaning  of  the  res- 
ervation in  the  grant,  the  extent  of  such  use  is 
for  the  determination  of  the  town  authorities, 
and  cannot  be  enjoined  by  an  abutting  landown- 
er, in  the  absence  of  special  constitutional  pro- 
visions, whatever  may  be  his  rights  as  to  com- 
pensation.— Id. 


Where  congress  grants  land,  not  mineral, 
to  be  selected  by  the  grantees,  and  casts  upoa 
the  surveyor  general,  under  the  supervision  of 
the  land  department,  the  duty  of  determining 
the  character  of  the  land  selected,  it  is  his  duty 
to  make  such  determination;  and  neither  he 
nor  the  land  department  has  any  authority  ta 
insert  in  the  certificate  of  approval  of  the  lo- 
cation  and  survey  a  reservation  of  any  mineral 
lands  contained  therein,  and  such  a  reservation 
is  void.-Shaw  v.  KeUogg,  18  S.  Ct.  632,  170  U. 
S.  312,  42  L.  Ed.  1050. 

The  resolution  of  congress  of  February  16, 
1839  (5  Stat  364),  making  provision  for  car- 
rying into  effect  the  laws  of  Maryland  for  dis- 
posing of  vacant  lands,  which  laws  were  con- 
tinued in  force  in  the  District  of  Columbia  by 
the  act  of  February  27,  1821,  and  which  con- 
tained a  proviso  that  lands  held  by  the  Unit- 
ed States  for  public  purposes  should  not  be  af- 
fected by  such  laws,  was  intended  to  apply 
only  to  ordinary  vacant  public  lands,  fit  for  ag- 
riculture; and  a  patent  issued  by  the  land 
office  under  such  resolution  to  submerged  lands 
in  the  Potomac,  or  lands  covered  by  tide  water 
and  which  were  not  then  capable  of  ordinary 
cultivation,  is  void,  as  such  lands  were  within 
the  proviso  and  remained  so,  though  they  may 
thereafter  have  become  capable  of  som^  sort  of 
occupancy  by  the  receding  of  the  waters  of  the 
river.— Morris  v.  United  States,  19  S.  Ct.  649, 
174  U.  S.  196,  43  L.  Ed.  946. 

The  value  of  improvements  made  on  pub- 
lic lands  in  Alaska  by  a  mere  trespasser,  oc- 
cupying the  land  without  a  shadow  of  title, 
cannot  be  recovered  from  the  United  States  up- 
on the  selection  of  the  land  in  question  by  the 
government,  in  accordance  with  Act  March  3, 
1891,  c.  561,  I  14,  26  Stat  1100  [U.  S.  Comp. 
St.  1901,  pp.  1467,  1468],  for  a.  fieh-culture  sta- 
tion.-^Russian-American  Packing  Co.  v.  United 
States,  26  S.  Ct.  157,  199  U.  S.  570,  50  L. 
Ed.  314,  affirming  judgment  39  Ct  CI.  460; 
Royal  Packing  Co.  v.  Same,  26  S.  Ct  159,  199 
U.  S.  579,  50  L.  Ed.  316,  affirming  judgment 
39  Ct.  CI.  566. 

Any  rights  previously  acquired  under  Act 
March  3,  1891,  c.  561,  §§  12,  13,  26  Stat  1100 
[U.  S.  Comp.  St  1901,  pp.  1467,  1468],  by  set- 
tlement upon  and  survey  of  public  lands  m 
Alaska,  were  terminated  by  the  proclamation  of 
the  President  that  the  land  in  question  was  re- 
served for  the  purpose  of  establishing  a  fish- 
culture  station,  in  accordance  with  the  declara- 
tion of  section  14  of  that  act,  that  the  pro- 
visions of  the  two  precedinij^  sections  shall  not 
be  so  construed  as  to  warrant  the  sale  of  any 
lands  belonging  to  the  United  States  which, 
shall  be  reserved  for  public  purposes  or  selected 
for  fish-culture  stations. — Id. 

^=»40.  Parks,  woods,  and  sprinss* 

See  41  Cent  Dig.  Pub.  LAnda,  Sf  136,  137. 

Under  Act  Cong.  March  3,  1877,  |  5,  h» 
relation  to  the  tract  of  land  known  as  the 
'*Hot  Springs  Mountain,"  authorizing  the  ap' 
pointment  of  commissioners  to  hear  proofis  or* 
fered  by  claimants  and  occupants  of  the  land*,, 
and  ^'finally  determine  the  right  of  each  claim* 
ant  or  occupant  to  purchase  the  same,"  the 
action  of  the  commissioners  therein  provided  for 
is  final,  on  matters  depending  upon  conflicting 
evidence  as  to  the  extent  of  occupation  and  the- 
value  of  improvements;  but  upon  the  construc- 
tion of  the  law,  and  as  to  the  equities  of  third 
persons  arising  from  contracts  or  fiduciary  re- 
lations between  them,  and  the  person  to  whom 
the  commissioners  adjudge  the  right  to  pur- 
chase, their  action  may  be  reviewed  and  correct- 
ed by  the  courts.— Rector  v.  Gibbon,  111  U.  Sv 
276,  4  S.  Ct  605,  28  L.  Ed.  427. 

Plaintiff  occupied  land  within  the  Hot 
Springs  reservation,  under  ah  attempted  loca- 
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tion  which  was  incomplete  by  reason  of  the 
neglect  of  a  public  oflBcer,  from  1839  until  in 
1876,  when  the  land  was  taken  by  a  receiver 
appointed  by  the  court  of  claims,  his  title  hav- 
ing been  adjudged  invalid  under  Act  Cong. 
June  11,  1870,  referring  to  that  court  the  de- 
termination of  titles  to  land  in  the  reservation. 
Plaintiff  had  leased  the  land  in  1873,  by  a  lease 
containing  a  covenant  to  surrender  at  the  end 
of  the  term.  Held,  that  the  lessees,  and  parties 
deriving  their  interest  under  the  lessees,  could 
claim  nothing  against  plaintiff,  by  virtue  either 
of  possession  or  of  improvements,  in  proceed- 
ings under  Act  March  3,  1877,  authorizing  com- 
missioners appointed  under  it  to  determine  the 
right  of  each  claimant  or  occupant  of  such  lands 
to  purchase  the  same.— Id. 

The  provision  of  Act  Cong.  March  3,  1877, 
relating  to  the  Hot  Springs  reservation,  that 
"no  claim  shall  be  considered  which  has  ac- 
crued since  the  24th  day  of  April,  1876,"  did 
not  prevent  the  consideiation  of  a  claim  existing 
at  that  date,  but  which  was  afterwards  assign- 
ed to  another.— Goode  v.  Gaines,  145  XJ.  S. 
141,  12  S.  Ct.  839,  36  L.  Ed.  654. 

Under  Act  Cong.  March  3,  1877  (19  Stat 
377),  creating  a  commission  to  determine  the 
rights  of  claimants  to  land  in  the  Hot  Springs 
reservation,  in  Arkansas,  one  who  had  long  been 
in  possession  of  a  tract  under  paper  title,  and 
had  made  improvements  in  a  portion  thereof, 
had  the  "possessory  right  of  occupation"  to  the 
whole,  80  as  to  entitle  him  to  purchase  the  same 
from  the  government;  and  the  estoppel  which 
prevents  a  tenant  from  claiming  title  adversely 
to  his  landlord  would  operate  in  his  favor  with 
respect  to  an  unimproved  lot  demised  by  him 
to  a  tenant  who  made  improvements  under  the 
terms  of  the  lease,-  and  afterwards  claimed  to 
hold  in  his  own  right— Id. 

^=950.  Military  reserratioiis. 

See  41  Cent.  Dig.  Pub.  Lands,  Si  136.  137. 

The  right  of  pre-emption  given  by  Act 
April  22,  1826,  c.  28.  4  Stat.  154,  did  not  ex- 
tend to  lands  which  had  been  appropriated  by 
the  United  States  for  a  military  post,  until 
such  post  was  abandoned.  Decree,  121  F. 
1021,  56  C.  C.  A.  684,  affirmed.— Scott  v.  Ca- 
rew,  25  S.  Ct  193,  196  U.  S.  100,  49  L. 
Ed.  403. 

(E)  SCHOOL  AND   UNIVERSITY   LANDS. 

See- 
Adverse  Possession,  9s>7. 
Colleges  and  Universities,  #s»4. 

Conspiracy  to  obtain  school  lands,  see  Conspir- 
acy, ^=^33. 

Laws  impairing  obligation  of  contract  see  Con- 
st! tutioiiiial  Law,  ^=9175. 

^=96 1«  Effect  of  reserratioii  aad  s^AAt  to 
state  in  seneraL 

See  a  Cent.  Dig.  Pub.  Lands,  f9  128,  146. 

When  lists  of  lands  are  certified  to  a  state 
ae  school  lands  by  the  commissioner  of  the 
general  land  office  and  the  secretary  of  the  in- 
terior, they  convey  as  complete  a  title  as  pat- 
ents; and  such  lands  are  not  thereafter  open 
to  settlement  and  pre-emption. — Frasher  v. 
O'Connor,  116  U.  S.  102,  5  S.  Ct  1141,  29 
L.  Ed.  311. 

A  selection  of  lands  for  the  benefit  of  pub- 
lic schools,  made  by  a  state  and  approved  by 
the  secretary  of  the  interior,  and  the  lands  list- 
ed to  the  state  by  the  commissioner  of  the  gen- 
eral land  office,  operated,  under  Rev.  St  S 
2449  [U.  S.  Comp.  St.  1901,  p.  1516],  to  con- 
vey the  fee  as  of  the  date  of  the  selection. — 
McCreery  v.  Haskell,  119  U.  S.  327,  7  S.  Ct. 
176,  30  L.  Ed.  408. 

Under  Act  Cong.  July  2,  1862  (12  Stat. 
e.  130),  donating  public  lands  to  such  of  the 


states  as  might  provide  colleges  for  the  benefit 
of  agriculture  and  the  mechanic  arts,  which 
authorized  the  secretary  of  the  interior  to  issue 
land  scrip  to  those  states  within  which  there 
was  no  land  subject  to  entry,  but  prohibited 
any  state  to  which  such  scrip  was  issued  from 
locating  it  in  any  other  state,  the  state  re- 
ceiving the  scrip  had  only  the  right  to  sell  it, 
and  could  not  locate  the  land,  nor  could  any 
agent  locate  such  scrip  on  behalf  of  the  state 
which. held  it,  or  obtain  patents  for  the  land 
represented  by  it.— Cornell  University  v.  Fiake» 
136  U.  S.  152,  10  S.  Ct.  775,  34  L.  Ed.  427, 
affirming  In  re  Fiske*s  Estate,  111  N.  Y.  66, 
19  N.  E.  233,  2  L.  R.  A.  387. 

Title  did  not  pass  to  Oregon  under  Enabling 
Act,  §  4,  providing  that  sections  16  and  36  in 
each  township  "shall  be  granted*'  to  the  state 
for  the  use  of  the  schools,  until  such  sections 
were  surveyed,  and  until  such  survey  Congress 
could  dispose  of  the  land  otherwise,  compensat- 
ing the  state  for  deficiencies  resulting. — United 
States  V.  Morrison,  36  S.  Ct  326,  240  U.  & 
192,  60  L.  Ed)  599,  reversing  judgment  Morri- 
son V.  United  States,  212  F.  29,  128  C.  C.  A:. 
485. 

The  authority  of  Congress  to  dispose  of 
public  lands  before  title  passed  by  a  survey 
under  Enabling  Act  Or.  f  4,  was  not  limited  by 
Rev.  St  §1  2275,  2276,  as  amended  by  Act 
Feb.  28,  1891,  protecting  settlements  made  '*be- 
fore  the  survey  of  the  lands  in  the  field."— Id. 

The  survey  of  the  Oregon  school  land  grant 
under  Enabling  Act,  $  4,  was  not  completed,  so 
as  to  prevent  Congress  from  otherwise  disposing 
of  such  lands,  until  the  survey  was  finally  ac- 
cepted in  the  General  Land  Office,  though  the 
approval  of  the  survey  was  made  aiter  prolong- 
ed examination.— Id. 

The  descriptions  by  townships  of  lands  with- 
drawn by  the  Secretary  of  the  Interior  for  for- 
estry purposes  and  reference  in  the  official  cor- 
respondence to  a  diagram  showing  such  town- 
ships and  sections  was  not  an  approval  of  the 
survey  of  the  Oregon  school  land  grant— Id. 

The  exception  in  the  President's  proclama- 
tion January  25,  1907,  enlarging  the  Cascade 
Forest   Reserve,  of  all  reservations   for   other 

Surposes,  did  not  apply  to  subsequently  accru- 
ig  claims  of  title  under  school  grants  as  to 
which  Congress  had  the  power  of  disposition 
pending  a  survey.— Id. 

^s>62*  Xiandfl  iaelvded. 

See  41  Cent  Dig.  Pub.  Lands,  99  139-142.  146.  14T. 

Land  which  has  been  properly  selected  by 
a  state  as  indemnity  school  land,  and  listed 
as  such  by  the  proper  United  States  official* 
and  which  has  been  patented  by  the  state  to 
an  individual,  is  not  open  to  pre-emption  set- 
tlement as  against  the  patentee,  he  being  in 
possession.— Durand  v.  Martin,  120  U.  S.  366^ 
7  S.  Ct  587,  30  L.  Ed,  675. 

The  reservation,  in  section  34  of  the  act 
organizing  territories  of  Nebraska  and  Kansas 
(10  Stat  277),  of  the  lands  lying  in  sections  16 
and  36  of  each  township  in  Kansas  for  school 
purposes,  though  couched  in  general  terms, 
did  not  operate  upon  lands  previously  set  apart 
by  treaty  as  an  Indian  reservation;  and  as 
congress,  by  the.  act  admitting  Kansas  as  a 
state  (12  Stat  127),  expressly  refused  her 
claim  to  sections  16  and  36  in  each  township, 
"including  Indian  reservations  and  trust  lands/' 
as  set  forth  in  the  ordinance  accompanying  the 
state  constitution,  the  lands  in  such  reserva- 
tions remained  wholly  within  the  control  and 
at  the  disposition  of  congress,  subject  in  the 
meantime  to  the  Indian  right  of  occupancy.— ' 
Missouri,  K.  &  T.  R.  Co.  ▼.  Roberto,  152  U. 
S.  114.  14  S.  Ct  496,  38  L.  Ed.  377,  revere- 
ing  judgment  Roberts  v.  Missouri,  K.  &  T.  By. 
Co.,  43  Kan«  102,  22  P.  1006. 
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The  state  of  Miiine«ota  has  no  interest  Sn 
any  of  the  land  included  in  thh  cession,  by 
the  Chippewa  Indians  in  Minnesota,  of  all  their 
title  and  interest  in  unsurveyed  and  unallotted 
lands,  wh6se  fee  was  in  the  United  States, 
subject  to  the  Indian  right  of  occupancy,  by 
an  agreement  made  in  conformity  with  Act 
Jan.  14,  1889  (25  Stat  642,  c.  24),  under  which 
such  lands  were  to  be  sold  and  the  proceeds  de- 
voted to  the  benefit  of  such  Indians,  although 
by  a  prior  provision  in  Act  Feb.  26,  1857  (11 
Stat  166,  c.  60),  authorizing  the  organization 
of  the  state  of  Minnesota,  there  was  granted 
to  that  state  for  the  use  of  schools  sections  16 
and  36  in  every  township  of  the  public  lands 
in  such  state,  except  when  sold  or  otherwise 
disposed  of,  in  which  event  the  state  might 
take  other  lands-  "equivalent  thereto  and  as 
contiguous  as  may  be." — State  of  Minnesota  v. 
Hitdicock,  22  S.  Ct  650,  185  U.  S.  373,  385, 
46  L.  Ed.  954. 

The  state  of  Wisconsin  has  not  by  reason 
of  the  cession  for  school  purposes  in  Enabling 
Act  Aug.  6,  1846,  c  89,  9  Stat  57,  of  the 
sixteenth  section  in  every  township,  not  sold  or 
otherwise  disposed  of,  any  such  interest,  pres- 
ent or  prospective,  in  the  several  sixteenth  sec- 
tions of  the  lands  ceded  to  the  United  States 
by  the  Chippewa  Indians  in  the  treaty  of  March 
23,  1843,  7  Stat  592,  where  those  Indians 
have  not  surrendered  the  right  of  occupancy 
reserved  therein,  as  entitles  that  state  to  in- 
terfere with  the  administration,  by  the  Interior 
Department,  for  the  benefit  of  the  Indians,  of 
such  sections  of  the  land  so  ceded  as  were 
subsequently  included  within  the  tracts  set 
aside  as  a  part  of  the  Bad  River  or  La  Points 
and  the  Flambeau  reservations.*-State  of  Wis- 
consin V.  Hitchco^,  26  S.  Gt  498,  201  U.  S. 
202,  50  L.  Ed.  727. 

Only  such  saline  lands  as  should  be  se- 
lected as  a  part  of  the  other  lands  granted  and 
not  specifically  located  were  granted  to  the 
state  of  Utah  by  the  provisions  of  the  enabling 
act  (Act  July  16, 1894,  c.  138,  I  8,  28  SUt  109) 
granting  to  the  state  for  univeKity  purposes 
public  lands  to  the  extent  of  twcrtownships  in 
quantity,  and  in  addition  110,000  acres,  to  be 
selected  and  located  as  therein  provided,  "and 
Including  all  the  saline  lands  in  said  state."— 
(1911)  Montello  Salt  Co.  v.  State  of  Utah,  81 
S.  Ct  706,  221  U.  S.  462,  55  L.  Ed.  810,  Ann. 
Cas.  1912D,  633,  reversing  decree  (1908)  State 
V.  MonteUo  Salt  Co.,  98  P.  549,  84  Utah,  458. 

<=»68.  Indeauiity  aad  lle«  lands. 

8«s  41  Gent  Dig.  Pub.  Lands,  H  148-146. 

Land  known  to  be  coal  land  is  not  open  to 
selection  by  the  sUte  as  lieu  school  land.— Mul- 
ton  V.  United  States,  118  U.  S.  271,  6  S.  Ct 
1041,  30  L.  Ed.  17a  affirming  United  States  v. 
Mullan  (C.  0.)  10  F.  785,  7  Sawy.  466. 

As  Act  Cong.  March  3,  1853,  f  6  (10  Stat 
244,  246),  expressly  excepted  mineral  lands  from 
-the  grant  of  public  lands  to  California  as  school 
lands,  coal  lands  cannot  be  selected,  under  sec- 
tion 7,  in  lieu  of  such  granted  lands  as  were 
already  occupied.— Id. 

Act  Cong.  March  1,  1877,  "relating  to  in- 
demnity school  selections  in  the  state  of  Califor- 
nia," confirming  to  the  state  the  titles  to  lands 
selected  by  and  certified  to  it  in  case  the  "selec- 
tions shaU  fail  by  reason  of  the  land  in  lieu  of 
which  they  were  taken  not  being  included  with- 
in such  final  survey  of  a  Mexican  grant  or  are 
otherwise  defective  or  invalid,"  cures  all  defects 
in  an  original  selection  of  whatever  nature,  if 
the  lands  are  afterwards  certified  to  the  state, 
and  gives  title  to  a  grantee  of  the  state  as 
against  any  entrr  not  antedating  the  certifica- 
^-©uiand  vjiartin,  120  U.  8.  366,  7  S.  Ct 
R87,  30  li.  Ed.  675. 


Under  Act  Cong.  July  2, 1862,  donating  pub- 
lic lands  to  the  states  for  colleges  of  agricul- 
ture and  mechanic  arts  (12  Stat  508,  c.  130}, 
no  title  to  lands  vested  in  the  states  until  their 
selection  and  listing,  and  .the  acceptance  of  the 
act  by  a  state  did  not  prevent  land  which  might 
be  selected  thereunder  from  being  previously  se- 
lected by  other  ^rrantees  of  the  United  States  of 
unlocated  quantities  of  land :  and  after  the  con- 
firmation, Dy  the  act  to  quiet  title  to  lands  in 
CaUfomia  of  July  23,  1866,  of  lands  which  had 
been  selected  in  place  of  school  sections,  the 
township  in  which  the^  selected  lands  were  sit- 
uate having  been  previously  surveyed  by  author- 
ity of  the  United  States,  they  are  not  subject  to 
the  grant  to  the  state  for  the  establishment  of 
such  college.— McNee  v.  Donahue,  142  U.  S. 
587,  12  S.  Ct  211.  35  L.  Ed.  1122,  affirming 
judgment  76  CaL  499, 18  P.  488. 

Section  1  of  Act  Cong.  July  23,  1866.  to 
quiet  land  titles  in  California  .(1^  Stat  218,  c. 
219),  which  declares  that  where  selections  of 
any  portion  of  the  public  domain  have  been 
made  by  the  state  in  part  satisfaction  of  a  grant 
of  congress,  and  the  state  has  disposed  of  the 
same  to  purchasers  in  good  faith  under  its  laws, 
the  lands  sa  selected  are  confirmed  to  the  state, 
as  modified  by  section  2,  which  declares  that 
when  the  selections  have  been  made  of  lands 
surveyed  by  authority  of  the  United  States,  it 
shall  be  the  duty  of  the  state  authorities,  when  it 
has  not  already  been  done,  to  notify  the  register 
of  the  United  States  local  land  office  of  such 
selections,  and  that  this  notice  shall  be  regard- 
ed as  the  date  of  the  state's  selection,  only  con- 
firms title  to  lands  which  were  selected  from 
lands  previously  surveyed  by  authority  of  the 
United  States,  and  of  which  selection  notifica- 
tion has  been,  or  should  thereafter  be,  given  to 
the  register  of  the  local  land  office.— Id. 

The  approval  by  the  Secretary  of  the  Inte- 
rior of  a  selection  of  public  land  in  lieu  of  school 
sections,  made  by  one  claiming  to  be  the  agent 
of  a  territory,  is,  if  nothing  more,  a  withdrawal 
from  private  entry  of  the  selected  land,  which 
continues  until  the  approval  of  the  selection  is 
set  aside.  Judgment,  State  v.  Johanson,  67  P. 
401,  26  Wash.  668,  affirmed.— Johanson  v.  State 
of  Washington,  23  S.  Ct  825, 190  U.  S.  179,  47 
L.  Ed.  1()08. 

Past  as  well  as  future,  approval  by  the 
Secretary  of  the  Interior  of  selections  of  pub- 
lic land  in  Ueu  of  school  sections,  was  covered 
by  the  provision  of  Act  Dec.  18,  1902,  c  5  (32 
Stat  756),  confirming  title  of  the  stote  of  Wash- 
ington to  lands  so  selected,  "when  the  same 
shall  have  been  approved  by  the  Secretary  of 
the  Interior."— Id. 

The  Secretary  of  the  Treasury  was  not 
desii^ated  as  the  officer  to  make  selections  of 
public  lands  in  lieu  of  school  sections  by  the 
provision  of  Act  Feb.  26,  1859,  c.  58,  11  Stat 
385  [U.  S.  Comp.  St  1901,  p.  1381],  requiring 
such  selections  to  be  made  "m  accordance  with 
the  principles  of  adjustment  and  the  provisions" 
of  Act  Cong.  May  20,  1826,  c.  83,  4  Stat  179, 
which  act  provided  for  selection  by  that  officer ; 
but  such  provision  must,  in  view  of  the  creation 
of  the  Interior  Department  by  Act  March  8, 
1849,  c  108,  9  Stat.  395,  and  the  transfer,  to 
the  Secretary  thereof,  of  the  supervising  powers 
of  the  Secretary  of  the  Treasitty  in  respect  to 
public  lands,  be  construed  simply  as  describing 
the  general  mode  of  procedure—Id. 

The  approval,  by  the  Secretary  of  the  In- 
terior, of  a  selection  of  public  lands  in  lieu  of 
school  sections,  by  a  person  authorised  to  rep- 
resent the  territory  of  Washington,  beiuff  that 
of  the  officer  charged  with  the  supervision  of 
the  landed  interests  of  the  United  States, 
should,  unless  some  direction  of  Congress  mani- 
festly has  been  violated,  be  held  to  be  oondu- 
sive  on  the  transfer  of  title.— Id. 

The  provisions  for  selection  of  public  land 
in  lieu  of  school  sections,  which  are  made  by 
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Act  Feb.  26,  1859,  c.  58.  11  Stat  386  [U.  S.  ] 
Comp.  St  1901,  p.  1381],  are,  as  to  cases  not 

grovided  for  by  the  special  provisions  of  Act 
larch  2,  1853,  c.  90,  §  20,  10  Stat  179  (Rev. 
St.  f  1947),  for  such  selection  by  the  territory 
of  Washington,  as  applicable  to  that  territory 
as  to  any  other  territory.— Id. 

^=»54,   Sale  and  eonTeyanoe  by  atate. 

See  41  Cent.  Dig.  Pub.  Lands.  99  152-164.  166-169. 

In  Act  Cong.  July  23,  1866  (14  Stat  218), 
confirming  invalid  selections  of  school  lands  by 
the  state  of  California,  the  exception  of  "any 
land  held  or  claimed  under  any  valid  Mexican  or 
Spanish  grant"  applied  to  land  which  at  the 
time  of  selection  was  part  of  a  claim  under  a 
valid  Mexican  grant,  although  not  within  its 
limits  as  fixed  by  the  final  survey  subsequently 
made,  whereby  the  land  was  restored  to  the  pub- 
lic domain;  and  a  claimant  thereof  under  the 
selection  by  the  state  has  no  equity  superior  to 
the  right  of  a  pre^emptor  whose  application  was 
the  first  claim  made  after  such  survev,  as  the 
statute  in  express  language  gives  the  holder  of 
the  invalid  state  selection  the  same  rights  as 
those  of  a  pre-emption  settler  on  unsurveyed 
lands,  and  no  more. — ^Aurrecoechea  v.  Bangs,  114 
U.  S.  381,  5  S.  Ct  892,  29  L.  Ed.  170:  Same 
v.  Sinclair,  114  U.  S.  387,  5  S.  Ct  895,  29  L. 
Ed.  172 ;  Same  v.  Bangs,  114  U.  S.  387,  5  S. 
Ct  895,  29  L.  Ed.  172. 

In  adjusting  congressional  grants  of  lands 
to  California  under  Act  July  3,  1866,  the  only 
questions  for  .consideration  by  the  oflicers  of 
the  general  government  are  whether  the  state 
possessed  the  right  to  claim  the  land  under  her 
grant,  and  whether  the  land  was  subject  to  se- 
lection by  her  agents;  and  they  have  no  juris- 
diction to  review  transactions  between  the  state 
and  her  purchasers,  nor  between  the  state  and 
her  locating  agents,  and  determine  whether  such 
purchasers  or  locating  agents  comi)lied  with  the 
provisions  of  the  laws  of  California  relating  to 
the  sale  of  the  lands.— Frasher  v.  O'Connor,  115 
U.  S.  102,  5  S.  Ct.  1141,  29  L.  Ed.  311 ;  Good 
V.  Same,  115  U.  S.  116.  6  S.  Ct.  1148.  29  L.  Ed. 
316. 

Where  lands  were  selected  by  the  state  of 
California  under  Act  Con^  March  3,  1853  (10 
Stat  244,  c.  145)  §  7,  in  heu  of  school  sections 
Nos.  16  and  36,  which  were  erroneously  suppos- 
ed to  be  within  a  private  grant,  and  certified 
lists  thereof  were  duly  issued  to  the  state  by 
the  commissioner  of  the  land-office  and  secre- 
tary of  the  interior,  the  title  so  acquired,  when 
conveyed  by  the  state  to  a  grantee,  who  enters 
into  possession  and  improves  and  cultivates  the 
land,  cannot  be  defeated  bv  the  pre-emption  set- 
tlement of  one  who  forcibly  or  surreptitiously 
gets  possession.— Mower  v.  Fletcher,  116  U.  S. 
380,  6  S.  Ct.  409,  29  L.  Ed.  593. 

If  a  selection  of  indemnity  school  lands  by  a 
state  is  bad  when  made,  but  would  be  good  at  a 
subsequent  date,  the  certification  of  such  land 
to  the  state  by  the  proper  United  States  officer 
at  such  subsequent  date,  no  other  rights  having 
meanwhile  intervened,  will  transfer  the  title  to 
the  state,  and  such  transfer  will  inure  to  the 
benefit  of  the  state's  grantee.— Durand  v.  Mar- 
tin, 120  U.  S.  366,  7  S.  Ct  587,  30  L.  Ed.  675. 

By  Act  Cong.  July  23,  1866,  to  quiet  land 
titles  in  California  (14  Stat  218,  c.  219),  lieu 
lands,  selected  in  place  of  school  sections  after 
the  survey  pt  the  township  by  the  United  States, 
were  confirmed,  and  the  title  of  the  state  there- 
to was  perfected  from  the  date  of  the  act,  as 
effectually  as  by  a  grant  or  quitclaim  from  the 
government,  and  such  confirmation  inured  to 
the  benefit  of  a  prior  grantee  from  the  state 
without  any  further  action  of  the  state  author- 
ities.—McNee  V.  Donahue,  142  U.  S.  587,  12  S. 
Ct  211.  35  L.  Ed.  1122,  affirming  judgment  76 
Cal.  490,  18  P.  43a 

Making  the  entry  on  the  official  record  of 
forfeiture  of  school  lands  for  default  in  pay- 
ment prima  facie  evidence  held  constitutional. 


-(1912)  Reitler  ▼.  Harris,  32  S.  Ct  248,  223 
U.  S.  437,  56  L.  Ed.  497,  affirming  judgment 
(1909)  102  P.  249,  80  Kan.  148. 

(F)  SWAMP  AND  OVERFLOWED  LANDS. 


Adverse  possession,  see  Adverse  Possession, 
84. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=»123. 

Repeal  of  statute  by  implication,  see  Statutes, 
^S9l62. 

^=»68«   Oonstnietiom    and    operatiom    of 
srant  to  state  in  Keneral. 

8m  41  Cent  Dig.   Pub.   Landt,   88   180-18S,   197-191. 

Act  Cong.  Sept  28, 1850  (9  Stat  519}  grant- 
ing to  each  of  the,  states  the  swamp  lands  with- 
in its  borders,  had  reference  onl;^  to  the  states 
then  existing,  and  no  state  admitted  after  the 
date  of  the  act  acquired  any  rights  under  it.— 
Rice  ▼.  Sioux  City  &  St  P.  R.  Co.,  110  U.  S. 
695,  4  S.  Ct  177,  28  L.  Ed.  289. 

Under  Act  Cong.  Sept.  28,  1850,  granting 
to  Arkansas  and  other  states  the  swamp  lands 
within  their  boundaries,  a  grant  in  prsesenti  is 
effected  by  the  enactment  oi  section  1.  that  the 
lands  **shall  be,  and  the  same  are  hereby,  grant- 
ed" to  the  states,  notwithstanding  the  provisions 
of  section  2  that  the  secretary  of  the  interior 
shall  *'make  out  an  accurate  list  and  plats  of 
the  lands  described,  and  transmit  the  same  to 
the  governor  of  the  state,  and,  at  the  request  of 
said  governor,  cause  a  patent  to  be  issued  to  the 
state  therefor,  and  on  that  patent  the  fee  sim- 
ple of  the  land  shall  vest"  in  the  state;  and 
purchasers  of  swamp  lands  in  California,  who 
have  obtained  certificates  of  purchase  from  the 
state  under  the  California  act  of  April  13,  1859, 
which  makes  such  certificates  prima  facie  evi- 
dence of  legal  title,  acquire  rights  paramount  to 
the  patentees  of  tne  United  States  whose  pat- 
ents have  been  issued  subseouent  to  the  swamp . 
land  act,  even  though  the  United  States  land' 
cominissioner  has  refused  to  certify  the  lands  as 
swamp  lands  to  the  state,  pursuant  to  section  4 
of  the  act  of  congress  of  July  23,  1866, ''to  quiet 
land  titles  in  California.*' — Wright  v.  Roseberry, 
121  U.  S.  488,  7  S.  Ct  985,  30  L.  Ed.  1039. 

Under  Act  Cons.  Sept.  28,  1850,  granting 
to  Arkansas  and  other  states  the  swamp  lands 
within  their  boundaries,  a  grant  in  praesenti  is 
effected  by  the  enactment  of  section  1,  that  the 
swamp  and  overflowed  lands  "shall  be,  and  the 
same  are  hereby,  granted"  to  the  states,  not- 
withstanding the  provisions  of  section  2,  that 
the  secretary  of  the  interior  shall  **make  out  an 
accurate  list  and  plats  of  the  lands  described, 
and  transmit  the  same  to  the  governor  of  the 
state,  and,  at  the  request  of  said  governor,  cause 
a  patent  to  be  issued  to  the  state  therefor,  and 
on  that  patent  the  fee  simple  of  the  land  shall 
vest"  in  the  state;  and  in  ejectment  for  lands 
in  California  plaintiff  may  introduce  a  patent 
from  the  state,  and  evidence  that  the  lands  are 
swamp  lands,  though  they  have  not  been  patent- 
ed or  listed  to  the  state  by  the  United  States. — 
Irwin  V.  San  Francisco  Sav.  Union,  136  U.  S. 
578,  10  S.  Ct  1064,  34  L.  Ed.  540,  following 
Wright  V.  Roseberry,  121  U.  S.  488,  7  S.  Ct 
985,  30  L.  Ed.  1039. 

Act  Cong.  Sept  28,  1850,  granting  to  the 
several  states  all  the  swamp  and  overflowed 
lands  within  their  limits  remaining  unsold  at  the 
date  of  the  act,  operated  as  a  present  grant 
subject  to  a  subsequent  determination  as  to  what 
lands  were  of  that  character  at  the  date  of  the 
act.-Tubbs  v.  Wilhoit,  138  U.  S.  134,  11  S.  Ct 
279,  34  L.  Ed.  887,  following  Wright  v.  Rose- 
berry,  121  U.  S.  488.  7  B.  Ct  985,  30  U  Ed. 
1039,  and  affirming  73  Cal.  61,  14  P.  361. 

^=960.  Lands  inelvded  in  s^ant. 

See  41  Cent.  Dig.  Pub.  Lands,  88  184.  U5. 

Act  Cong.  Sept  28,  1850  (9  Stat  519). 
granting  to  Illinois  and  other  states  all  unsold 
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swamp  and  overflowed  lands  belonging  to  the 
United  States,  did  not  aifect  any  such  land,  on 
which,  before  the  passage  of  the  act,  a  military 
land  warrant  ws  properly  located,  under  Act 
Cong.  Feb.  11,  1847  (9  Stat  123),  and  on  which 
a  patent  has  been  issued  subsequent  to  said  act 
of  1850.~Cnlver  v.  Uthe,  133  U.  S.  655,  10  S. 
Ct  415,  33  L.  Ed.  776,  affirming  Gormley  v. 
Same,  116  IlL  643,  7  N.  B.  73. 

In  1855  the  state  of  Michigan  issued  a  pat- 
ent for  a  j^iece  of  land  included  in  the  canal 
grant  selection  under  10  Stat.  35,  c.  92,  but  not 
in  the  swamp  land  selection  under  9  Stat  519, 
c.  84.  In  1887  it  issued  a  second  patent  for 
the  same  land  as  swamp  land.  Held,  that  in  an 
action  of  ejectment  by  the  second  against  the 
first  patentee,  parol  evidence  was  inadmissible 
to  show  that  the  land  was  in  fact  swampy,  with- 
in the  meaning  of  the  swamp  land  act,  after  the 
secretary  of  the  interior  formally  approved  the 
selection  by  which  this  piece  was  excluded  from 
the  swamp  lands  and  induded  in  the  canal  lands. 
—Chandler  ▼.  Calumet  &  Hecla  Mm.  Co.,  149  U. 
S.  79.  13  S.  Ct  798,  37  L.  Ed.  657,  affirming 
judgment  (C.  C.)  36  F.  665. 

The  selection  by  a  county,  as  grantee  of  the 
state,  of  part  of  a  section  of  lands  as  swamp 
lands,  under  the  act  of  September  28,  1850,  with 
the  acquiescence  of  the  interior  department 
therein,  and  the  subsequent  selection  of  other 
lands  in  the  same  section  by  the  secretary  of  the 
interior  as  lands  inuring  to  a  certain  railroad 
company  under  the  railroad  grant  of  May  15, 
1856,  is  a  conclusive  determination  that  the  lat- 
ter lands  were  not  swamp  and  overflowed  at 
the  date  of  the  swamp-land  act,  and  parol  evi- 
dence is  inadmissible  to  show  the  contrary. — Mc- 
Cormick  v,  Hayes,  159  U.  S.  332,  16  S.  Ct  37, 
40  L.  Ed.  171. 

Letters  patent  from  the  United  States  to 
the  state  of  Indiana,  purporting  to  be  in  pursu- 
ance of  Swamp  Land  Act  Sept  28,  1850,  c.  84 
(9  Stat  520),  which  refer  to  the  official  plat  of 
survey  and  describe  the  land  as  "the  whole  of 
fractional  sections"  therein  enumerated,  convey 
to  the  extent  of  full  subdivisions  the  land  under 
nonnavigable  water  on  which  such  fractional 
sections  border,  as  appears  from  the  meander 
line  shown  on  such  plat,  beyond  which  the  sur- 
vey did  not  extend.  Judgment,  Mason  v.  Calu- 
met Canal  &  Improvement  Co.,  50  N.  E.  85,  150 
Ind.  699,  affirmed. — Kean  v.  Calumet  Canal  & 
Improvement  Co.,  23  S.  Ct  651,  190  U.  S.  452, 
47  L.  Ed.  1134. 

The  unsurveyed  area  within  exterior  lines 
of  a  township  designated  on  the  offidal  plat  as 
a  meandered  body  of  water  called  **Sunk  lands" 
was  not  conveyed  to  the  state  of  Arkansas  by 
a  patent  from  the  United  States,  under  the^ 
Swamp  Land  Act  though  such  unsurveyed  area 
was  not  a  lake,  but  onlj  temporarily  overflowed, 
and  not  materially  different  from  the  adjoining 
lands. — Chapman  &  Dewey  Lumber  Co.  v.  St. 
Francis  Levee  Dist,  34  S..Ct  297,  232  U.  S. 
186,  58  L.  Ed.  564,  reversing  decree  139  S.  W. 
625,  100  Ark.  94.  Hehearing  denied  Same  v. 
Board  of  Directors  of  St.  Francis  Levee  Dist, 
34  S.  Ct  906,  234  U.  S.  667,  68  L.  Ed.  1526. 

The  states  acquire  only  an  inchoate  title  un- 
der the  Swamp  Land  Act  to  lands  never  listed 
as  swamp  lands,  though  they  may  have  been 
such  in  fact — Id. 

The  inchoate  title  of  the  state  of  Arkansas 
to  unidentified  swamp  and  overflowed  lands  un- 
der the  Swamp  Land  Act  was  extinguished  by 
settlement  between  the  state  and  tne  United 
States,  approved  by  Laws  Ark.  1897,  p.  88,  and 
by  Act  Cong.  April  28,  1898.— Id. 

9=»60*  Bnrrey,    aeleotlon,   and   certifioa- 
tion  to  state. 
See  41  Cent  Dig.  Pub.  Lands,  8S  186.  187. 

Act  Cong.  March  5,  1872,  directing  the  com- 
joissioner  of  the  land  office  to  receive  and  exam- 


ine selections  of  swamp  lands  In  Iowa,  and  al- 
Ipw  or  disallow  the  same,  does  not  make  the 
decision  of  the  commissioner  final,  but  an  appeal 
will  lie  to  the  secretary  of  the  interior,  as  in 
other  cases.— Buena  Vista  County  v.  Iowa  Falls 
&  S.  C.  R.  Co.,  112  U.  S.  165,  5  8.  Ct  84,  28  L. 
Ed.  680. 

Act  Cong.  July  23,  1866,  8  4,  provides  that 
the  commissioner  of  the  general  land  office  shall 
direct  the  United  States  surveyot  general  for 
the  state  of  California  to  examine  the  "segrega- 
tion maps  and  surveys  of  the  swamp  and  over- 
flowed land  made  by  the  state,"  and,  if  con- 
forming to  the  United  States  surveys,  to  con- 
struct township  plats  accordingly,  after  ap- 
proval of  which  the  swamp  and  overflowed  lands 
are  to  be  certified  over  to  the  state.  Held,  that 
a  survey  of  land  by  a  county  surveyor,  on  an 
application  to  purchase,  and  plat  and  field  notes 
made  and  filed  bv  him  in  the  surveyor  general's 
office,  approved  By  him,  and  conforming  to  the 
United  States  government  survey  of  the  town-  ' 
ship,  and  describing  the  land  as  swamp  and  over- 
flowed, is  not  a  "segregation  survey,  made  by 
the  state,  within  the  meaning  of  the  act.  It 
refers  to  surveys  made  under  Act  Cal.  May  13, 
1861  (Laws  1»31,  c.  352,  f  19),  providing  that 
county  surveyors  shall  segregate  the  swamp  and 
overflowed  lands  from  the  highlands,  and  make 
maps  in  legal  subdivisions,  etc.,  and  such  survey 
cannot  vest  title  in  the  state. — Heath  v.  Wallace, 
138  U..S.  573,  11  S.  Ct  380,  34  L.  Ed.  1063, 
affirming  judgment  71  Cal.  50,  11  P.  842. 

Whether  lands  described  in  the  approved 
plats  of  township  surveys,  made  under  authori- 
ty of  the  United  States,  as  "subject  to  periodical 
overflow."  are  "swamp  and  overflowed"  lands, 
within  Act  Cong.  July  23,  1866,  making  it  the 
duty  of  the  commissioner  of  the  general  land 
office  to  certify  over  to  the  state,  as  swamped 
and  overflowed,  all  lands  represented  as  such 
on  such  plats,  is  a  question  for  the  land  de- 
partment, and  its  decision  is  not  reviewable  by 
the  courts. — Id. 

Certain  land  in  C.  county,  Iowa,  claimed  by 
the  county  as  swamp  land  passing  to  the  state 
under  Act  Cong.  1850.  and  to  the  county  by 
grant  of  the  state  in  1853,  was  conveyed  by  the 
county  to  plaintiff  in  1863.  The  land  had  been 
selected  by  the  county  under  Act  1850,  and  re- 
ported to  the  county  Court  in  1858,  but  it  was  not 
reported  to  the  general  land  office  until  1860,  nor 
was  any  action  ever  taken  on  the  report  In 
1856,  congress  granted  lands  to  the  state  in  aid 
of  certain  railroads,  expressly  excepting  from 
the  grant  all  lands  reserved  by  any  prior  act. 
The  state,  in  1856,  accepted  the  grant,  and  trans- 
ferred the  lands  to  the  railroad  company  ;  the  C. 
county  land  being  included  in  the  grant,  and 
certified  thereunder  to  the  state  by  the  secretary 
of  the  interior  in  1858.  This  land  was  never 
claimed  by.  nor  certified  to,  the  state  as  swamp 
land,  nor  did  the  state  or  the  county  raise  any 
objection  to  its  being  included  in  the  grant  of 
1856.  Held,  that  the  act  of  the  secretary  of  the 
interior  in  certifying  the  land  to  the  state  under 
Act  1856  was,  in  effect,  a  decision  that  it  did 
not  pass  as  swamjp  land  under  Act  1850;  and 
that  this  certification,  and  the  acceptance  and 
transfer  by  the  state,  were  conclnsive  upon  plain- 
tiff. American  E}migrant  Co.  v.  Rogers  Locomo- 
tive Mach.  Works,  50  N.  W.  52,  83  Iowa.  612, 
reversed. — Rogers  Locomotive  Machine  Works 
V.  American  Emigrant  Co.,  17  S.  Ct.  188,  164 
U.  S.  559,  41  L.  Ed.  552. 

The  act  of  1850,  granting  swamp  lands  to 
the  various  states,  was  a  grant  in  pnesenti,  pass- 
ing title  to  all  lands  which  at  that  date  were 
swamp  lands;  but  the  determination  of  what 
lands  were  swamp  lands  was  intrusted  to  the 
secretary  of  the  interior,  and  the  act  contem- 
plated the  issuance  of  patents  after  such  identifi- 
cation, as  a  means  of  transferring  the  title. 
Judgment,  68  F.  155, 15  C.  C.  A.  335,  affirmed.— 
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Michigan  Land  St  Lumber  Co.  v.  Bust,  IS  S.  Ct 
206, 168  U.  S.  589,  42  L.  Ed.  691. 

On  January  13,  1854,  the  secretary  of  the 
interior  forwaniled  to  the  governor  of  Michigan 
approved  lists  of  swamp  lands  under  the  swamp- 
land grant  of  1850.  Prior  to  that  time  errors 
and  alleged  frauds  had  been  discovered  in  the 
surveys  of  the  public  lands  in  Michigan,  and, 
pursuant  to  a  request  by  the  state  legislature, 
the  government  had  ordered  a  resurvey.  This 
survey  was  proceeding  when  these  lists  were  ap- 
proved, and  at  that  time  there  appeared  on  the 
records  of  the  land  department  notice  that  the 
surveys  of  certain  lands  in  the  Ionia  land  dis- 
trict, some  of  which  were  included  in  the  lists, 
were  fraudulent.  The  new  survey  having  sub- 
sequently been  completed  by  which  some  of  the 
listed  lands  were  shown  not  to  be  swamp  lands, 
the  secretary  certified  to  the  governor  a  new 
Ust,  from  which  such  lands  were  excluded,  and 
the  governor  thereupon  requested  that  patents 
should  issue  in  accordance  therewith.  Held,  that 
this  was  an  acceptance  by  the  state  of  the  resur- 
veys,  and  rendered  them  final  and  conclusive  as 
the  basis  for  the  adjustment  of  the  swamp-land 
grant— I'i. 

Where,  in  an  action  to  quiet  title  to  pub- 
lic lands  inadvertently  patented  to  the  state  as 
swamp  lands,  while  a  contest  was  pending,  the 
court's  finding  showed  that  the  claimant  was 
fully  Qualified  to  enter  the  lands,  and  that  the 
same  were  not  swamp  lands,  a  judgment  in  fa- 
vor of  claimant  will  not  be  disturbed  on  ap- 
peal to  the  United  States  supreme  court  on 
the  ground  that  claimant  may  not  be  able  to 
make  final  proof,  or  that  the  government  land 
department  may  find  the  lands  to  be  swamp. 
Judgment,  72  N.  W.  794,  69  Minn.  547,  affirmed. 
— Duluth  &  I.  B.  B.  Co.  V.  Boy,  19  S.  Ct  549, 
173  U.  S.  587,  43  L.  Ed.  820. 

The  title  to  lands  embraced  within  patents 
from  the  United  States  in  pursuance  of  Swamp 
Land  Act  Sept  28,  1850,  c.  84  (9  Stat  520), 
cannot  be  affected  by  a  resurvey  of  the  land 
covered  by  water  at  the  time  of  the  original 
survey,  and  patents  granted,  pursuant  to  such 
resurvey,  for  tracts  below  the  original  water 
line.  Judgment  Mason  v.  Calumet  Canal  & 
Improvement  Co.,  50  N.  B.  85,  150  Ind.  699, 
affirmed.— Kean  v.  Calumet  Canal  &  Improve- 
ment Co.,  23  S.  Ct  651, 190  U.  S.  452,  47  L.  Ed. 
1134. 

Prior  to  identification  the  state  acquired 
only  an  indioate  title  to  swamp  lands  under  Act 
Sept.  28,  1850,  though  section  1  denoted  a  pres- 
ent grant,  since  the  second  section  required  the 
Secretary  of  the  Interior  to  Identify  and  list 
the  lands  within  the  terms  of  the  grant — Little 
V.  Williams,  34  S.  Ct.  68,  231  U.  S.  335,  58 
L.  Ed.  256,  affirming  decree  113  S.  W.  340,  88 
Ark.  37. 

The  inchoate  title  of  Arkansas  to  unidenti- 
fied swamp  lands  under  Act  Sept  28,  1850,  was 
extinguished  by  settlement  between  the  state 
and  tne  United  States,  approved  by  Laws  Ark. 
1897,  p.  88>  and  by  Act  Cong.  April  29,  1896. 
• — Id, 

A  levee  district  to  which  state's  inchoate  ti- 
tle to  unidentified  swamp  lands  under  Act  Sept. 
28,  1850,  vested  "under  Laws  Ark.  1893,  pp.  24, 
119,  with  authority  to  protect  lands  from  over- 
flow by  the  Mississippi,  was  bound  by  action  of 
the  state  in  accepting  other  lands  theretofore 
patented  to  the  state  under  the  swamp  land  act, 
and  relinquishing  all  their  demands  against  the 
United  States  growing  out  of  that  act— Id. 

^=96 1*  Sale  and  oonTeyaaoe  by  state  or 
oonnty. 

See  41  Cent.  Dig.  Pub.  Lands,  88  192-213. 

Act  Cong.  Sept.  28,  1850,  granting  to  sever- 
al states  swamp  and  overflowed  lands,  provided 
(section  2)  that  the  proceeds  of  said  lands,  wheth- 
er from  sale  or  direct  appropriation  in  kind, 
ghali  be  applied  exclusively  to  the  purpose  of  re- 


claiming said  lands  bv  means  of  levees  and 
drains  aforesaid.  Held,  that  the  proviso  as  to 
the  application  of  the  proceeds  was  a  matter 
between  the  United  States  and  the  states;  and 
the  obligation  it  imposed  rested  on. the  good 
faith  of  the  latter,  and  was  not  a  trust  which 
attached  to  the  lands  themselves,  and*  did  not 
aftect  the  title  of  a  railroad  compaxiy  deriving 
title  from  the  states. — Mills  county  v.  BurUngton 
&  M.  B.  Co.,  107  U.  S.  557,  2  S.  a.  654,  27  U 
B3d.  578. 

Where  a  county  surveyor's  map  has  been 
made  out  under  Laws  Cal.  1861,  p.  355,  provid- 
ing for  the  segregation  of  swamp  lands,  and 
requiring  the  county  surveyors  to  segregate  the 
lands  in  their  respective  counties,  make  a  com- 
plete map  thereof,  and  transmit  a  duplicate  to 
the  surveyor  general  of  the  state,  and  the  act  of 
congress  of  July  23,  1866^  providing  for  the 
approval  of  such  maps,  a  copy  of  such  map  cer- 
tified to  by  the  surveyor  general  is  adviissible 
in  evidence,  though  it  be  not-  marked  as  filed,  if 
it  is  proved  that  the  map  was  deposited  by  the 
county  surveyor,  that  it  had  remained  there  ever 
since,  and  no  other  map  had  ever  been  used  aft 
the  segregation  map  of  the  district — ^Wright  ▼• 
Roseberry,  121  U.  S.  488,  7  S.  Ct  985,  80  U 
Ed.  1039. 

Act  <:;ong.  July  23,  1866,  provides  that  "in 
aU  cases  where  townsh^>  surveys  have  been 
♦  •  •  made  under  authority  of  the  United 
States,  and  the  plats  thereof  approved,  it*  shall 
be  the  duty  of  the  commissioner  of  the  general 
land  office  to  certify  over  to  the  state  of  Califor- 
nia, as  swamp  and  overflowed,  all  the  lands  rep* 
resented  as  such,  upon  such  approved  plats/* 
etc.  Held  that,  where  a  subdivisional  township 
survey  and  plat  was  approved  and  certified  by 
the  United  States  surveyor  general  for  Califor* 
nia,  and  filed  in  the  proper  district  land  office,, 
and  afterwards,  upon  due  application  and  sur- 
veys, a  patent  was  granted  by  the  state,  all 
before  the  act  of  1866,  the  passage  of  that  act 
confirmed  the  patentee's  title,  notwithstanding 
that  the  general  land  office  commissioner  did  not 
certify  the  lands  to  the  state.— Tubbs  ▼.  Wilhoit*. 
138  U.  S.  134,  11  S.  Ct  279,  34  L.  Ed.  887^ 
affirming  73  OnL  61,  14  P.  361. 

The  fact  that  Act  IlL  June  22,  1852.  in  pro- 
viding for  the  conveyance  by  the  counties  of 
such  swamp  land  granted  by  the  state  to  the 
counties,  as  had  been  sold  by  the  United  States, 
required  the  conveyance  to  be  made  by  the  judg- 
es of  the  county  courts,  did  not  give  to  such 
counties  as  had  no  county  courts  title  to  the 
land  as  against  the  purchasers  from  the  United 
States.— Cook  County  v.  Calumet  &  C.  Canal  Sc 
Dock  Co.,  138  U.  S.  635,  11  S.  Ct  435,  34  U 
Ed.  1110,  affirming  judgment  131  111.  505,  2a 
N.  E.    629. 

Act  Or.  Oct.  18, 187&  I  9,  declaring  void  all 
applications  for  the  purchase  of  swamp  lands, 
made  previous  to  the  passage  of  the  act,  which 
have  not  been  made  in  accordance  with  law,  or 
which  were  regularly  made,  and  the  applicanta 
have  not  complied  with  all  the  terms  and  re- 
quirements of  the  law  under  which  they  were^ 
made,  Including  the  payment  of  the  20  per  cent, 
of  the  purchase  price,  does  not  include  an  appli- 
cation for  purchase  regularly  made  under  Act 
Or.  Oct  26,  1870,  which  gave  the  applicant  90 
days  after  publication  of  the  notice  of  the  filing 
of  the  map  of  such  lands  in  the  office  of  the 
county  clerk  to  make  payment  of  the  20  per 
cent,  where  such  map  was  not  filed  or  notice 
given  until  after  passage  of  the  act  of  1878,  and 
the  applicant  paid  the  20  per  cent,  within  the  90 
days  tnereafter,  and  upon  such  payment  the  ap- 
plicant had  a  binding  contract  with  the  state* 
which  could  not  afterwards  be  impaired. — Pen- 
noyer  v.  McConnaughy,  140  U.  S.  1,  11  S.  Ct 
699,  35  L.  Ed.  363,  affirming  decree  (D.  C.> 
McConnanghy  v.  Pennoyer,  43  F.  339. 

Though  the  state  of  Michigan  acquired  title 
to  laud  under  the  swamp  land  grant  of  Septen»- 
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ber  28,  1850,  after  issuing  a  patent  for  auch 
lands  as  P|irt  of  the  canal  grant  of  Anjnist  26, 
1852,  it  eannot,  except  by  suit  in  equity,  iin- 
peach  the  title  conveyed  by  such  patent,  which 
did  not  purport  to  be  limited  to  lands  acquired 
by  the  canal  grant;  and  a  subsequent  patent 
for  such  land  as  swamp  land  does  not  eiAitle 
the  holder  to  maintain  ejectment  against  the 
•  prior  patentee.— Chandler  v.  Calumet  &  Hecla 
Min.  Co.,  149  U.  S.  79,  13  S.  Ct.  798,  37  L.  Ed. 
657,  affirming  judgment  (C.  C.)  36  F.  665. 

A  levee  district  to  which  had  passed  under 
Laws  Ark.  1893,  p.  172,  the  state's  inchoate 
title  to  listed  lands  under  the  Swamp  Land  Act, 
is  bound  by  the  subsequent  act  of  the  state  re- 
linquishing its  title  to  the  United  States.— Chap- 
man &  Dewey  Lumber  Co.  v.  St.  Francis  Levee 
Dist.,  34  S.  Ct  297,  232  U.  S.  186,  58  L.  Ed.  564, 
reversing  decree  139  S.  W.  625,  100  Ark.  94. 
Rehearing  denied  Same  v.  Board  of  Directors  of 
St  Francis  Levee  Dist.,  34  S.  Ct  906,  234  U. 
S.  667,  58  L.  Ed.  1526. 

(G)  GRANTS  TO  STATES  FOR  INTER- 
NAL IMPROVEMENTS. 

Boundaries  of  land,  see  Boundaries,  ^=»14. 

^s:»6ft.  Oonatniotloxi    aad    operation    of 
sriuit  in  general, 

9ee  41  Cent  Dig.  Pub.  Lands,  ||  214,  SIS. 

Under  Act  Cong.  March  3,  1845,  c.  76  (5 
Stat  790),  relating  to  the  admission  of  Iowa 
into  the  Union,  or  Act  April  18,  1818,  c.  67 
(3  Stat.  431),  for  the  admission  of  the  sUte  of 
Illinois  into  the  Union,  by  which  "five  per  cent 
of  the  net  proceeds"  of  public  lands  lying  within 
the  state,  and  afterwards  "sold  by  congress," 
shall  be  reserved  and  appropriated  for  certam 
public  uses  of  the  state,  the  state  is  not  enti- 
tled to  a  percentage  on  the  value  of  lands  dis- 
posed of  By  the  United  States  in  satisfaction 
of  military  land  warrants.— State  of  Iowa  v. 
McFarland,  110  U.  S.  471,  4  S.  Ct  210,  28  L. 
Ed.  198. 

In  a  proceeding  in  the  court  of  claims  by 
tAe  state  of  Louisiana  to  recover  from  the  Unit- 
ed States  moneys  due  under  Act  Cong.  Feb.  20, 
1811,  granting  the  state  5  per  cent  of  the  net 
proceeds  of  the  sale  of  lands  to  be  used  in  con- 
structing roads  and  levees,  as  the  legislature 
inight  direct;  and  moneys  due  under  Act  Sept 
28,  1850,  and  Act  March  2,  1855,  granting  to 
the  states  all  swamp  lands  therein,  and  the  price 
of  some  already  sold;  held,  that  these  funds 
were  not  subject  to  such  a  property  trust  for  a 
particular  purpose  as  would  prevent  a  state 
from  applying  them  to  general  purposes;  and 
the  United  States  could  offset  a  claim  against 
the  state  for  interest  on  what  are  known  as 
^'Indian  Trust  Bonds,"  issued  by  the  state.— 
United  States  v.  State  of  Louisiana,  127  U.  S. 
182,  8  S.  Ct  1047,  32  L.  Ed.  66. 

Under  the  act  of  March  3,  1857,  providing 
for  a  settlement  between  the  United  States  and 
the  several  states  of  the  accounts  growing  out 
of  the  sale  of  public  lands,  and  requiring  the  ac- 
count to  be  stated  on  the  same  principles  pre- 
ncribed  in  the  act  of  March  2,  1855,  relating 
to  a  settlement  with  the  state  of  Alabama,  the 
United  States  is  under  no  obligation  to  account 
to  the  state  of  Indiana  for  the  2  per  cent  of  the 
net  proceeds  of  sales  in  that  state,  which  the 
United  States  was  to  apply  to  the  making  of  a 
road  "leading  to  the  said  state" ;  for  in  the 
case  of  Indiana  the  2  per  cent.,  and  much  more, 
was  expended  for  that  purpose,  while  in  the  case 
of  Alabama  the  government  did  not  apply  the 
money  to  the  purpose  designated,  but  expressly 
relinquished  the  same  to  the  state,  to  be  by  her 
expended    for    certain    public    improvements. — 


State  of  Indiana  v.  United   States,  148  U.  S. 
148,  13  S.  Ct  564,  37  L.  Ed.  401. 

Under  the  provision  that  the  money  should 
be  applied  to  making  a  road  "leading  to  the 
said  state,"  congress  was  at  liberty  to  apply  it 
on  anv  part  of  the  road,  and  hence  It  was  im- 
material what  part  of  the  entire  sums  expended 
on  the  road  was  properly  chargeable  to  the 
states  of  Ohio,  Illinois,  and  Missouri,  under  the 
similar  provisions  in  the  acts  providing  for 
their  admission. — Id. 

^=»64.   Grants  in  aid  of  partieiilav  in* 
proTements. 

See  41  Cent  Dls.  Pub.  Lands,  ||  222-22S. 

Under  a  grant  of  public  lands  to  a  state 
for  the  improvement  of  the  navigation  of  a 
river,  to  be  selected  in  alternate  sections  within 
five  miles  of  the  river  (Act  Cong.  July  12,  1862, 
c.  161 ;  12  Stat  543),  the  fact  that  government 
and  state  officers^  in  plats  and  lists  of  lands 
selected,  mistook  a  branch  of  the  river  for  the 
main  river,  in  consequence  of  an  imperfect 
knowledge  of  the  geography  of  the  country,  will 
not  affect  the  validity  of  the  grant  as  really 
made,  nor  subject  the  lands  along  the  main 
river  to  a  subsequent  railroad  grant,  within  the 
descriptioQ  of  which  they  would  otherwise  fall. 
—Dubuque  &  S.  C.  R.  Co.  v.  Des  Moines  Val- 
ley R.  Co.,  109  U.  S.  329,  3  S.  Ct  188,  27  L. 
Ed.  952. 

By  Act  Aug.  8,  1846,  congress  granted  to 
the  then  territory  of  Iowa,  to  aid  in  the  im- 
provement of  the  Des  Moines  river,  alternate 
sections  of  public  lands  lying  within  the  five- 
mile  strip  on  either  side  of  such  river,  and  the 
state  accepted  the  grant.  ^  There  being  a  ques- 
tion as  to  whether  the  grant  extended  to  the 
state  boundaries  or  only  to  Raccoon  Fork,  the 
head  of  the  improvement  the  entire  amount  of 
lands,  in  the  broader  construction,  was  reserved 
from  sale  by  the  United  States.  The  state  en- 
tered into  an  agreement  with  defendant  to  make 
the  contemplated  improvement,  to  be  paid  there- 
for by  a  conveyance  of  the  lands  granted  at 
the  rate  of  $1.25  per  acre  for  the  moneys  ex- 
pended, as  provided  in  the  grant  After  work 
thereunder  was  commenced,  the  lespslature,  by 
act  of  March  22,  1858,  reciting  a  disagreement, 
offered  to  convey  to  defendant  certain  of  the 
lands,  including  some  above  -Raccoon  Fork,  in 
full  settlement  of  the  contract  which  offer  was 
accepted  by  defendant  and  carried  out,  and  the 
lands  included  in  the  offer  of  settlement  at  the 
rate  of  $1.25  per  acre  to  the  extent  of  the  ex- 
penses actually  incurred  by  defendant,  as  cer- 
tified by  the  governor,  were  duly  conveyed  by 
the  state.  Subsequently,  and  after  it  had  been 
judicially  declared  that  Raccoon  Fork  was*  the 
northern  limit  of  the  srant  of  1846,  congress, 
by  joint  resolution  of  March  2,  1861,  relinquish- 
ed to.  the  state  all  lands  above  Raccoon  Foric 
which  had  been  improperljr  certified  as  a  part 
of  such  grant,  **and  which  is  now  held  by  bona 
fide  purchasers  under  the  state  of  Iowa" ;  and 
by  act  of  July  12,  1862,  extended  the  grant  of 
1846  to  cover  the  alternate  sections  to  the 
state  boundary.  Held^  that  defendant  was  a 
bona  fide  purchaser  within  the  meaning  of  the 
resolution,  and  by  such  resolution  and  the  act 
of  1862  the  title  in  the  lands  theretofore  re- 
served by  the  United  States  passed  eo  instant! 
to  the  state,  and,  to  the  extent  of  the  state 
grants  to  defendant,  immediately  vested  in  de- 
fendant—United States  V.  Des  Moines  Nav.  & 
R.  Co,,  142  U.  S.  510,  12  S.  Ct  308,  35  L. 
Ed.  1099,  affirming  decree  (C.  C.)  43  F.  1. 

By    Act    March    28,    1888,    the    state    re- 
linquished and  reconveyed  to  the  United  States 
its  trust  and  title  to  such  lands^  and  the  United 
States  brought  a  bill  in  equity  to  set  aside  the 
1  deeds  to  the  defendant  and  to  confirm  plaintiff's 
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title  on  the  ground  that  the  lands  had  not  been 
properly  appropriated  to  the  purposes  of  the 
original  grant.  Held  that,  as  the  United  States 
was  a  nominal  party  only,  actual  settlers  being 
the  real  parties  in  interest,  laches  and  limita- 
tions might  be  insisted  on  as  a  ^ound  of 
defense;  that  the  act  of  the  state  legislature  in 
offering  settlement  to  the  defendant  of  its  con- 
tract conclusively  implied  full  knowledge  of  all 
the  facts  and  good  faith  on  its  part,  and  an  ac- 
ceptance of  such  offer  by  defendant  also  im- 
plied good  faith,  and  con;;re8S,  having  knowl- 
edge of  such  offer  and  ajceptance,  and  the  fact 
that  the  conveyance  thereunder  embraced  a  part 
of  the  lands  above  Raccoon  Fork,  by  the  reso- 
lution of  1861  and  the  act  of  1862  must  be  as- 
sumed to  have  approved  such  settlement,  and 
intended  to  have  relinquished  to  defendant  the 
tide  supposed  to  have  been  conveyed  by  the  set- 
tlement and  deeds  thereunder. — Id. 

Under  the  swamp  land  grant  of  September 
28,  1850  (9  Stat  519,  c.  84),  a  list  of  all  swamp 
lands  in  the  state  of  Michigan  was  made  by  the 
surveyor  general,  approved  by  the  secretary  of 
the  interior,  and  transmitted  to  the  state  au- 
thorities, and  a  patent  issued  to  the  state  there- 
for, as  provided  by  the  act  of  August  26,  1852. 
Congress  in  the  meantime  granted  certain  lands 
to  the  state  to  aid  in  the  building  of  a  canal 
(10  Stat.  35,  c.  92),  and  the  selection  of  such 
lands  by  the  state  was  api)roved  by  the  secre- 
tary of  the  interior,  and  his  approval  certified 
to  the  state  authorities  in  accordance  with  the 
provision  of  the  act.  Held,  that  the  exclusion 
of  a  certain  piece  of  land  from  the  selection 
and  patent  under  the  swamp  land  act,  and  its 
inclusion  in  the  selection  made  by  the  state  un- 
der the  canal  grant  act,  with  the  approval  of 
such  selection  by  the  interior  department  and 
the  certification  thereof  to  the  state  authori- 
ties, operated  to  pass  title  to  the  state  as  com- 
pletely as  a  formal  patent  could  have  done. — 
Chandler  v.  Calumet  &  Hecla  Min.  Co.,  149  U. 
S.  79,  13  S.  Ct  798,  37  L.  Ed.  657. 

Act  March  3,  1865  (13  Stat  519),  and  Act 
July  3,  1866  (14  Stat.  81),  trranted  lands  to 
Michigan  to  aid  a  ship  canal  and  harbor  at 
Portage  Lake,  Keweenaw  Point,  and  Lake  Su- 
perior. The  state  accepted  the  grants,  and  con- 
ferred them  on  a,  canal  company,  which  com- 
pleted the  canal,  and  received  a  certificate  of 
completion  from  the  governor.  The  title  to  all 
of  such  company's  property  passed  by  fore- 
closure to  a  new  company.  Held,  that  the  lat- 
ter company  obtained  no  title  to  lands  selected 
by  the  state's  agent  appointed  to  make  selec- 
tions covered  by  such  grants,  with  the  approv- 
al 6t  the  secretary  of  the  interior,  which  were 
part  of  lands  granted  by  Act  June  3.  1856,  to 
aid  in  constructing  a  railroad  from  Ontonagon 
to  the  Wisconsin  state  line.— Lake  Superior 
Ship  Canal,  Railway  &  Iron  Co.  v.  Cunning- 
ham, 155  U.  S.  354,  15  S.  Ct  103,  39  L.  Ed. 
183. 

The  act  of  congress  of  March  30,  1822,  re- 
serving from  sale  and  giving  the  use  forever 
for  canal  purposes  only,  of  90  feet  of  land  each 
side  of  tne  proposed  canal,  reserving  to  the 
United  States  the  right  to  resume  it  if  survey 
and  map  should  not  be  made  within  3  years, 
or  if  the  canal  should  not  be  completed  in  12 
yetirs,  or  if  the  land  should  ever  cease  to  be 
used  for  canal  purposes,  did  not  constitute  a 

frant  of  the  title  of  such  land  to  the  state  of 
llinois;  and  before  the  conditions  of  this  act 
were  complied  with  by  adopting  a  route  and 
filing  a  map  the  act  was  superseded  by  the  act 
of  March  2,  1827,  making  a  grant  to  the  state 
of  one^half  of  five  sections  in  width  on  each 
aide  of  said  canal,  reserving  each  alternate  sec- 
tion to  the  United  States.  Judgment,  54  N.  B. 
1008,  182  111.  25,  affirmed.— Werling  v.  Inger- 
soU,  21  &  Ct  570,  181  U.  S.  131,  45  L.  Ed. 
78:^ 


Laches  is  no  defense  to  a  suit  by  the  Unit- 
ed States  to  compel  the  state  of  Michigan  to 
account  for  surplus  moneys  over  and  above 
the  cost  of  the  ship  canal  at  St  Mary's  Falls, 
arising  from  sales  of  the  public  lands  granted 
by  Act  Aug.  26,  1852,  c  92,  10  Stat.  35^  to 
that  state  in  aid  of  its  construction  on  a  right 
of  way  therein  granted  to  the  state  for  that 
purpose,  and  for  any  surplus  tolls  remaining 
after  the  formal  transfer  of  such  .canal  to  the 
United  States,  and  for  all  tools  and  machinery 
on  hand  at  the  time  of  such  transfer. — United 
States  V.  State  of  Michigan,  23  S.  Ct  742,  190 
U.  S.  379.  47  L.  Ed.  1103. 

The  ownership  by  the  state  of  Michigan 
of  surplus  tolls  and  surplus  moneys  arising 
from  sales  of  public  lands  granted  by  Act  Aug. 
26,  1852,  c.  92,  10  Stat.  35,  in  aid  of  the  con- 
struction of  a  ship  canal  at  St  Marpr's  Falls> 
and  of  the  tools  and  machinery  belonging  there- 
to, was  not  acknowledged  to  be  free  from  the 
trust  in  favor  of  the  United  States  created  by 
the  acceptance  by  the  state,  through  Act  Mich. 
Feb.  5,  1853,  of  the  conditions  of  such  grant 
by  the  offer  of  the  United  States,  under  Act 
June  14.  1880,  c.  211,  21  Stat  189,  to  accept 
a  transfer  of  the  canal  without  liability  for 
debts  or  claims  in  regard  thereto;  nor  was 
the  liability  of  such  state  as  trustee  altered  by 
its  attempt,  in  accepting  such  offer  through 
Pub.  Acts  Mich.  1881,  No.  17,  to  impose  the 
condition  upon  its  payment  of  such  moneys  and 
its  transfer  of  materials  belonging  to  the  canal 
that  the  United  States  should  build  a  dry  dock 
to  be  operated  in  connection  therewith.— Id. 

Surplus  moneys  over  and  above  the  cost 
of  the  ship  canal  at  St.  Mary's  Falls,  arising 
from  sales  of  the  public  lands  granted  by  Act 
Aug.  26,  1852^  c.  92,  10  Stat  35,  to  the  state 
of  Michigan  m  aid  of  its  construction  on  a 
right  of  way  therein  granted  to  the  state  for 
that  purpose,  and  any  surplus  tolls  remaining 
after  the  formal  transfer  of  such  canal  to  the 
United  States,  and  all  the  tools  and  machinery 
on  hand  at  uie  time  of  such  transfer,  must 
be  deemed  to  be  held  in  trust  by  the  state  for 
the  United  States  in  view  of  the  provision  of 
such  act  which  was  accepted  by  the  state  sub- 
ject to  all  its  conditions,  by  Act  Mich.  Feb.  5, 
1853,  that  the  tolls  which  the  state  might 
charge  were  to  be  only  such,  after  it  was  repaid 
for  the  cost,  as  should  be  sufficient  to  pay  the 
necessary  expenses  for  the  care,  charge,  and 
repairs.— Id. 

(H)  GRANTS  IN  AID  OF  RAILROADS. 

See  Adverse  Possession,  ^=»7,  84. 

Appellate  jurisdiction  of  federal  supreme  court 

of  suit  to  determine  title  to  right  of  way,  see 

Courts,  (d=:>394(16). 
Cancellation  of  mining  patent,  see  Mines  and 

Minerals,  ^rr»45. 
Mandamus  to  prevent  annulling  of  grants,  see 

Mandamus,  ^=>63. 

#s>67.  OoMtTiftotion    and    operatiom    o£ 
KTAnt  to  state. 

See  41  Cent  Dig.  Pub.  Lands,  ||  226-80.  236.  270. 


— -  Title  and  rlslite  of  state. 

See  41  Cent  Dig.  Pub.  Lands,  8S  226-228,  236.  270. 

The  acts  of  congress  of  March  3,  1863, 
July  1,  1864,  and  July  26.  1866.  granting  hmdi* 
to  the  state  of  Kansas  tor  railroad  purposes* 
are  to  be  construed  in  pari  materia,  and  aa 
having  the  one  purpose  of  building  a  single 
road  from  Ft  Riley,  down  the  Neosho  valley, 
to  the  southern  line  of  that  state,  and  not  as 
distinct  grants  for  different  roads,  which  may 
come  in  conflict  in  the  claims  under  them  in 
regard  to  the  lands  granted.— Kansas  City,  L. 

6  S.  K.  R.  Co.  ▼.  Brewster,  118  U.  S.  682, 

7  S.  Ct.  66,  30  L.  Ed.  281,  reversing  decree 
C.  C.)  Brewster  ▼.  Kansas  City,  L.  &  S.  K. 

.  Co^  26  F.  243. 


g 
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Act  CoDfiT.  June  3,  1856,  granting  lands  to 
the  state  of  Michigan  to  aid  in  the  construction 
of  certain  railroads,  operated  as  a  grant  in 
prsBsenti  to  the  state  of  the  fee  to  the  lands 
thereafter  identified  by  the  location  of  the 
roads,  and  certified  by  the  interior  department. 
Although  the  act  provided  that  the  lands  should 
only  b«  disposed  of  for  the  purpose  specified 
and  as  the  work  progressed,  and  that,  if  any 
of  such  roads  should  not  be  completed  within 
10  years,  the  lands  unsold  should  revert  to  the 
United  States,  such  provision  was  a  condition 
subsequent,  which  only  became  effective  to  de- 
vest the  title  of  the  state  to  unearned  lands  by 
affirmative  action  on  the  part  of  the  United 
States  to  enforce  the  same.  Hence,  until  such 
action  was  taken,  the  United  States  had  no 
title  which  would  support  an  action  of  trover 
for  timber  cut  on  the  lands  by  third  persons, 
such  right  of  action  being  in  the  state.  Judg- 
ment. 71  P.  021,  18  C.  C.  A.  391.  affirmed. 
—United  States  ▼.  Loughrey,  19  S.  Ct.  153, 
172  U.  S.  206,  43  L.  Ed.  420. 

^=970.  Gonstrnotion  and  oporatioii  of 
Srant  to  railroad  oompany  in 
ConoraL 

See  41  Cent.  Dig.  Pub.  Lands.  U  231,  286;   41  Cent 
Dig.  R.  R.  S  79* 

Under  Act  Cong.  July  1,  1862  |  6,  re- 
quiring the  railroad  companies  to  the  Pacific 
to  transport  mails,  troops,  supplies,  etc.,  ''at 
fair  and  reasonable  rates  of  compensation,  not 
to  exceed  the  amounts  paid  by  private  parties 
for  the  same  service,"  the  roads  are  entitled 
only  to  a  quantum  meruit,  and  not  to  a  rate 
to  be  fixed  in  the  first  instance  by  the  com- 
pany in  the  limits  prescribed.-*-Union  Pac.  R/. 
Co.  V.  United  St&tes,  117  U.  S.  355,  6  S.  Ct 
772,  29  Li  Ed.  920. 

A  uniform  construction  put  upon  a  land 
grant  act  by  the  land  office  and  department  of 
the  interior  for  18  years,  and  under  which  lands 
have  been  put  upon  the  market  €uid  soldj  should 
have  considerable  weight  in  determining  the 
meaning  of  doubtful  language  in  the  statute.— 
United  States  v.  Union  Pac  R.  Co.,  148  U.  S. 
562,  13  S.  Ct  724,  37  L.  Ed.  560,  affirming  de- 
cree (O.  C.)  37  F.  551. 

General  laws  offering  grants  and  valuable 
privileges  to  corporations  or  individuals  as  an 
inducement  to  the  construction  of  railroads  or 
other  works  of  a  quasi  public  character  through 
a  great,  undeveloped  public  domain,  should  not 
be  construed  with  the  strictness  of  a  merely 
private  grant,  but  should  receive  a  more  liberal 
interpretation  in  favor  of  the  purposes  bad  in 
view.— United  States  v.  Denver  &  R.  O.  Ry. 
Co.,  150  U.  S.  1,  14  S.  Ct.  11.  37  L.  Ed.  975 ; 
Id.,  150  U.  S.  16,  14  S.Ct.  16,  37  L.  Ed.  980, 
affirming  judgment  (C.  C.)  Denver  &  R.  Q.  R. 
Co.  V.  United  States,  34  P.  838. 

Mere  possession  by  a  town-site  company, 
without  fifing  a  plat  until  after  a  land-grant 
railway  company  constructed  its  line  across  the 
tract,  does  not  give  a  grantee  of  the  town  a 
title  superior  to  that  of  the  railroad  company. 
—Northern  Pac.  R.  Co.  v.  Smith,  18  S.  Ct 
794,  171  U.  S.  260,  43  L.  Ed.  157,  reversing 
judgment  69  F.  579,  16  C  C.  A.  336. 

The  railway  land  grant  under  Act  July  27, 
1866,  to  the  Southern  Pacific  Railroad  Com- 
pany, is  not  a  mere  gift— Burke  v.  Southern 
I»ac.  R.  Co^  34  S.  Ct  907,  234  U.  S.  669.  58 
L.  Ed.  1527. 

A  limited  fee  on  an  implied  condition  of 
reverter  on  failure  to  use  Uie  land  for  the  pur- 
poses stated  is  granted  by  Railway  Right  of 
Way  Act— Rio  Grande  Western  Ry.  Co.  v. 
Stringham,  36  S.  Ct  5,  239  U.  S.  44,  60  L. 
Ed.   136,   affirming  judgment   110   P.   868,   38 


f  Utah,  113,  and  dismissing  writ  of  error,  115  P. 
967,  39  Utah,  236. 

€=»71.  Voatlns  of  titlo  ia  railroad  oom- 
paay. 

See  41  Cent.  Dig.  Pub.  Lands,  SS  232,  236. 

Act  Cong.  July  2,  18640(13  Stat  c.  217, 
p.  365),  incorporating  the  Northern  Pacific  Com- 
pany, and  granting  it  lands  in  aid  of  construc- 
tion, imports  a  grant  in  prsesenti  by  the  words 
in  section  3  "that  there  be,  and  hereby  is.  grant- 
ed •♦  ♦  every  alternate  section  oi  public 
land  ♦  ♦  ♦  designated  by  odd  numbers,'' 
subject  to  such  exceptions  and  reservations  as 
may  arise  from  other  disposition  of  the  land 
previous  to  the  time  that  the  route  of  the  road 
is  definitely  fixed;  and  the  provision  in  section 
4.  that  whenever  25  miles  of  the  road  are  com- 
pleted >and  approved  by  the  commissioners  ap- 
pointed to  examine  it  patents  shall  be  issued 
confirming  the  title  to  the  lands  situated  op- 
posite to  the  completed  section  of  road,  does 
not  impair  the  previous  grant  in  section  3, 
whereby  the  title  vested  in  the  company,  to 
attach  whenever  the  specific  sections  were  iden- 
tified.--St.  Paul  &  P.  R.  Co.  v.  Northern  Pac. 
R  Co.,  139  U.  S.  1.  11  S.  Ct  389,  35  L.  Ed. 
77;  affirming  decree  (C.  C.)  Northern  Pac.  R. 
Co.  V.  St  Paul,  M.  &  M.  R.  Co.,  26  F.  551. 

Act  Cong.  July  1,  1862  (12  Stat  489),  in- 
corporating the  Union  Pacific  and  other  rail- 
way companies,  and  providing  in  section  3  *'that 
there  be  and  hereby  is  granted"  to  such  com- 
panies, to  aid  in  the  construction  of  the  roa'ds, 
every  alternate  section  of  land  designated  by 
odd  numbers  to  the  amount  of  five  alternate 
sections  per  mile,  etc.,  operated  as  a  present 
grant  of  the  legal  as  well  as  the  b^iefidal  title, 
which  title  became  attached  to  the  specific  sec- 
tions of  land  upon  the  filing  of  the  maps  of 
definite  location  of  the  road.— -Deseret  Salt  Co. 
V.  Tarpey,  142  U.  S.  241,  12  S.  Ct.  158,  35 
L.  Ed.  999»  affirming  judgment  Tari)ey  v. 
Deseret  Salt  Co.,  5  Utah,  494,  17  P.  631. 

The  original  grant  of  lands  to  the  Northern 
Pacific  Railroad  Company  to  aid  in  the  con- 
struction of  a  road  from  Lake  Superior  wester- 
ly by  the  most  eligible  route,  on  a  line  north 
of  the  45th  degree  of  latitude,  *'to  some  point 
on  Puget  sound,  with  a  branch  via  the  valley 
of  the  Columbia  river,  to  a  point  at  or  near 
Portland,  in  the  state  of  Oregon,  leaving  the 
main  trunk  line  at  the  most  suitable  place,  not 
more  than  300  miles  from  its  western  terminus" 
(Act  July  2,  1864),  did  not  authorize  the  run- 
ning of  the  main  line  via  the  Columbia  river 
valley  to  Portland,  and  thence  northward  to 
Puget  sound ;  and,  by  so  locating  its  line,  the 
company  acquired  no  right  under  that  act  to 
lands  lying  along  its  route  between  these  places ; 
but  it  acquired  a  right  to  such  lands  lor  the 
first  time  by  the  joint  resolution  of  May  31, 
1870.  whereby  it  was  authorized,  with  all  the 
privileges  and  grants  of  the  original  act,  to 
locate  and  construct  '4ts  main  road  to  some 
point  on  Puget  sound  via  the  valley  of  the 
Columbia  river,  with  the  right  to  locate  its 
branch  from  some  convenient  point  on  its  main 
trunk  line  across  the  Cascade  mountains  to 
Puget  sound."  And  under  this  resolution  the 
comimny  acquired  no  right  to  lands  along  this 
route  which  had  been  disposed  of  before  its 
passage,  and  after  the  act  of  1864.— United 
States  V.  Northern  Pac.  R.  Co.,  152  U.  S.  284^ 
14  S.  Ct  598,  38  L.  Ed.  443,  reversing  decree 
(0.  C.)  41  F.  842. 

Since  Act  Cong.  May  12,  1864,  granting 
to  the  state  of  Iowa  lands  to  aid  in  the  con- 
struction of  a  certain  railroad,  directs  that  the 
patents  be  issued,  not  to  the  company,  but  to 
the  state  for  the  company's  benefit,  the  issuance 
of  patents  to  the  state  did  not  vest  title  in  the 
company,  or  affect  the  liability  of  the  lands  to 
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forfeiture  under  tlie  act.— Sioux  City  &  St.  P. 
R.  Co.  V.  United  States,  159  U.  S.  349,  16  S. 
Ct  17,  40  L.  Ed.  177. 

The  act  of  July  23,  1866  (14  Stat  218), 
entitled  "An  act  to  quiet  land  titles  in  Cali- 
fornia," which  confirmed  td  the  state  in  "all 
cases,"  with  certiln  specified  exceptions,  for 
the  benefit  of  its  grantees,  the  title  to  lands 
theretofore  selected  by  the  state  as  a  part  of 
grants  made  it,  where  it  had  disposed  of  such 
lands  to  bona  fide  purchasers,  applied  to  and 
validated  a  location  of  land  made  by  the  state 
in  lieu  of  school  land,  on  an  application  to 
purchase  under  a  state  law  by  one  who  had 
settled  on  the  land  in  1858,  and  to  whom  the 
state  had  issued  a  certificate  of  purchase,  though 
such  land  was  within  the  Pacific  Railroad  grant, 
and  had  been,  prior  to  its  location  by  the  state, 
withdrawn  from  pre-emption,  private  entry,  cmd 
sale,  by  order  of  the  secretary  of  the  interior, 
on  the  filing  by  the  railroad  company  of  the 
map  of  its  general  route,  no  map  showing  the 
definite  location  of  thei  line  of  road  having  been 
filed.— Menotti  v.  Dillon,  17  S.  Ct  945,  167 
U.  S.  703,  42  L.  Ed.  833. 

Land  within  the  exterior  lines  of  the  gen- 
eral route  of  the  Northern  Pacific  Railroad 
was  not  reserved,  sold,  granted,  or  otherwise 
appropriated  by  the  grant  to  that  company 
made  by  the  act  of  congress  of  July  2,  1864, 
so  as  to  prevent  congress  from  otherwise  dis- 

Sosing  of  it  at  any  time  before  the  map  of 
efinite  location  was  filed.  Decree,  Eastern 
Oregon  Land  Co.  v.  Wilcox,  79  F.  719,  25  C. 
C.  A.  164,  affirmed.— Wilcox  v.  Eastern  Oregon 
Land  Co.,  20  S.  Ct  269,  176  U.  S.  51,  44  L. 
Ed.  368;  Messinger  v.  Same,  20  S.  Ct.  271, 
176  U.  S.  58,  44  L.  Ed.  370. 

Until  identification  by  government  survey 
of  the  even  and  odd  numbered  sections  of  the 
land  within  the  limits  of  the  grant  of  the  odd- 
numbered  sections  on  each  side  of  the  line  of 
the  Northern  Pacific  Railroad,  made  by  Act 
July  2,  1864,  c.  217,  13  Stat  367,  the  United 
States  has  such  a  property  in  the  timber  grow- 
ing thereof  as  enables  it  to  recover  the  value  of 
the  timber  cut.  and  removed  by  the  railroad 
company  or  its  grantees.— United  States  v.  Mon- 
tana Lumber  &  Mfg.  Co.,  25  S.  Ct  367,  196  U. 
S.  573,  49  L.  Ed.  604. 

The  title  to  land  within  the  place  limits 
of  the  grant  to  thei  Atlantic  &  Pacific  Railroad 
Company,  made  by  Act  July  27,  1866,  c.  278,  14 
Stat.  292,  passed  on  the  completion  of  the  road, 
without  any  selection  or  approval  by  the  Secre- 
tary of  the  Interior,  unless  the  land  was  with- 
in the  excepted  classes.  Judgment  76  P.  460, 
8  Ariz.  347,  affirmed.— Howard  v.  Perrin,  26  S. 
Ct  195,  200  U.  S.  71,  50  L.  Ed.  374. 

Approval   by   Secretary  of   Interior  of   a 

§lat  of  station  grounds  filed  under  Act  March 
,  1875,  J  4,  by  railroad  seeking  to  secure  in 
advance  of  construction  benefits  of  the  grant 
made  bv  that  act  of  grounds  adjacent  to  its 
right  of  way,  relates  back  to  date  of  filing,  so 
as  to  cut  off  rights  therein  founded  on  a  pre- 
emption claim  filed  pending  such  approval  and 
subsequently  patented.— (1912)  Stalker  v.  Ore- 
gon Short  Line  R,  Co.,  32  S.  Ct.  636,  225  U.  S. 
142,  56  L.  Ed.  1027,  affirming  judgment  (1908) 
Oregon  Short  Line  It.  Co.  v.  Stalker,  94  P.  56, 
59,  14  Idaho,  362,  371. 

^s»72.  Suificienoy  af  location  and  adop- 
tion of  line. 

See  41  Cent  Dig.  Pub.  LAndi,  |  233. 

Act  Cong.  July  1,  1862,  f  3,  granted  to  the 
Union  Pacific  Railroad  Company  every  alternate 
section  of  publics  land,  designated  by  odd 
numbers,  within  certain  limits  "on  each  side  of 
said  road,  not  sold,  reserved,  or  otherwise  dis- 
posed of  by  the  United  States,  and  to  which 
a  pre-emption  or  homestead  claim  may  not  have 
attached  at  the  time  the  line  of  said  road  is 
definitely  fixed."    Held,  that  the  line  of  the  road 


i 


was  definitely  fixed  within  the  meaning  of  the 
exception  to  said  section  by  filing  the  map  of 
its  location  with  the  commissioner  of  the  gen- 
eral land  office  at  Washington. — Kansas  Pac 
Ry.  Co.  V.  Dunmeyer,  113  U.  S.  629,  5  S.  Ct. 
566,  28  L.  Ed.  1122. 

Under  Act  Cong.  July  23,  1866  (14  Stat- 
210),  granting  to  the  state  of  Kansas,  for  tho 
benefit  of  the  St.  Joseph  &  Denver  Railroad 
Comx>any,  alternate  sections  of  land  adjoining 
the  railroad,  not  to  be  open  to  sale  or  settlement 
after  the  route  of  the  road  should  be  ''definitely 
fixed,"  the  route  was  so  fixed  when  a  map 
thereof  was  adopted  by  iJie  company  and  filed 
with  the  secretary  of  tiie  interior  and  accepted 
by  hlm.-^Walden  v.  Knevals,  114  U.  S.  373,  5 
S.  Ct  898,  29  L.  Ed.  167. 

It  was  not  necessary  that  the  Northern 
Pacific  Comtiany  should  fix  its  entire  route  from 
Lake  Superior  to  Puget  Sound,  the  termini 
named  in  its  charter,  before  it  could  be  entitled 
to  the  lands  granted,  but  upon  the  location  of 
such  reasonable  portions  of  the  general  route  as 
would  intelligently  guide  the  officers  of  the 
land  department  with  reference  to  the  patents 
to  be  issued  it  was  entitled  to  the  lands  along 
the  located  portion  of  the  line.— St.  Paul  &  P. 
R.  Co.  V.  Northern  Pac.  R.  Co.,  139  U.  S.  1,  11 
S.    Ct    389,    35   L.    Ed.   77,    affirming   decree 

C.  C.)  Northern  Pac.  R.  Co.  v.  St  Paul,  M.  & 

'.  R.  Co.,  26  F.  551. 

The  Atlantic  &  Pacific  Company  claimed 
that  under  its  charter  it  was  authorized  to  build 
a  road  from  the  Colorado  river  to  the  Pacific 
ocean,  and  thence  along  the  coast  to  San 
Francisco,  and  on  April  11,  1872,  it  filed  mapa 
of  definite  location  thereof  in  four  sections. 
The  first  point  where  the  route  touched  the 
Pacific  was  at  San  Buenaventura,  but  one  of  the 
sectional  maps  began  at  a  point  east  of  that 

Slace,  passed  through  the  same,  and  thence  to 
an  Miguel  Mission,  in  the  direction  of  San 
Francisco,  so  that  San  Buenaventura  was  not 
the  terminus  of  any  line  of  definite  location 
from  the  Colorado  westward.  These  maps, 
comprising  the  whole  route  to  San  Francisoot 
were  at  first  approved  by  the  interior  depart- 
ment,  but  the  matter  was  subsequently  re- 
examined, and  it  was  held  that  the  company 
was  only  authorized  to  build  to  the  Pacific, 
and  the  maps  were  thereupon  approved  as  far  as 
San  Buenaventura.  Held^  that  the  filing  of  the 
maps  in  sections  was  immaterial,  and  that  the 
original  filing  was  valid  as  to  the  route  between 
the  Colorado  and  San  Buenaventura.— United 
States  V.  Southern  Pac.  R.  Co.,  146  U.  S.  570, 
13  S.  Ct  152,  36  L.  Ed.  1091.  . 

The  map  filed  in  the  office  of  the  commis- 
sioner of  the  general  land  office  b^  the  Southern 
Pacific  Company  April  3,  1871,  just  one  month 
after  the  grant  to  it,  was  not  a  map  of  definite 
location,  whereby  the  grant  would  attach  to 
specific  sections,  but  was  the  map  of  the  "gen- 
eral route,"  as  appears  from  the  fact  that  ft  is 
so  called  by  the  president  of  the  company  in  his 
indorsement  thereon,  by  the  fact  that  the  lands 
bordering  said  route  were  thereupon  withdrawn 
from  sale  by  the  land  office,  and  by  the  further 
fact  that  the  minutes  of  the  directors'  meetings 
show  that  the  line  of  definite  location  througl^ 
the  region  in  question  was  only  adopted  by  the 
company  on  April  10,  1874. — Id. 

By  the  act  of  July  27,  1866,  13  (14  Stat. 
292),  organizing  the  Atlantic  &  Pacific  Rail- 
road Company,  congress,  in  the  usual  terms, 
granted  lands  to  it  to  aid  in  the  construction 
of  a  transcontinental  railroad.  In  section  18 
it  authorized  the  Southern  Pacific  Railroad 
Company,  a  California  corporation,  to  connect 
with  such  road  near  the  California  boundary « 
for  a  road  to  San  EYancisco,  and  to  aid  in  the 
construction  thereof  declared  that  that  com* 
pany  should  have  similar  grants  of  land,  sub- 
ject to  all  the  conditions  and  limitations  of  the 
grant  to  the  former  company.    By  the  act  of 
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March  3,  1871  (16  Stat  573),  the  Texas  Pacific 
Railroad  was  incorporated,  grants  of  land  *were 
made  to  it,  and  in  sectiim  23  authority  was 
also  given  to  the  Southern  Pacific  Company  to 
hnild  a  connecting  road  from  a  certain  point 
on  the  Colorado  nver  to  San  Francisco,  *Vith 
the  same  rights,  grants,  and  priyileges,  and 
subject  to  the  same  limitations,  restrictions, 
and  condition^'*  as  were  granted  to  it  by  the 
act  incorporating  the  l^tlantic  &  Pacific  Com- 
pany, provided  that  no  rights  of  the  latter  com- 
pany should  be  impaired.  Held,  that  on  the 
filing  of  the  map  of  definite  locationr  by  the 
Atlantic  &  Pacific  Company  on  April  11,  1872, 
title  to  specific  sections  within  its  grant  limits 
became  vested  in  it  by  relation  as  of  July  27, 
1866,  and,  although  the  two  routes  crossed  each 
other,  no  right  in  any  of  these  sections  at  the 
point  of  intersection  passed  to  the  Southern 
Pacific  Company  under  the  act  of  1871,  wheth- 
er its  road  was  definitely  located  before  or  after 
the  location  of  the  Atlantic  &  Pacific  road.— Id. 

By  the  act  of  July  1,  1862  (12  Stat.  489, 
c.  120).  as  amended  by  the  act  of  July  2,  1864 
(13  Stat.  356.  c.  216),  a  Kansas  corporation, 
thereafter  known  as  the  Union  Pacific  Railroad 
Company,  Eastern  Division,  and  later  as  the 
Kansas  Pacific  Railway  Company,  was  authoriz- 
ed to  build  a  railroad  from  the  Missouri  river 
westward  to  connect  with  the  Union  Pacific  at 
its  eastern  terminus,  which  was  to  be  at  some 
point  on  the  100th  meridian;  and  a  land  grant 
of  alternate  sections  within  20  miles  of  each 
side  of  the  road  was  given  to  said  corporation. 
By  the  act  of  July  3,  1866  (14  Stat  79,  c. 
159),  it  was  authorized  to  so  change  the  line 
of  its  definite  location  as  to  make  the  connection 
not  more  than  50  miles  west  of  the  meridian  of 
Denver.  Thereafter  the  line  was  located  west- 
ward to  Denver;  thence  northward  to  connect 
with  the  Union  Pacific  at  Cheyenne.  The  act 
of  March  3,  1869  (15  Stet.  324,  c.  127).  au- 
thorized the  said  corporation  to  contract  with  a 
Colorado  corporation  for  the  building  and  opera-' 
tion  of  that  part  of  its  road  lying  between  Den- 
ver and  Cheyenne,  and  to  grant  the  i>erpetual 
use  of  its  right  of  way  and  other  property  to 
the  Colorado  corporation^  It. was  further  pro- 
vided tiiat  each  corporation  should  receive 
patents  for  alternate  sections  along  their  re- 
spective lines  in  like  manner  as  had  been  form- 
erly provided  for  the  Kansas  corporation.  It 
was  made  the  duty  of  the  two  corporations  to 
build  and  operate  a  continuous  line  from  Kansas 
City  by  way  of  Denver  to  Cheyenne,  and  all 
existing  provisions  for  the  operation  of  the 
Union  Pacific,  its  branches  and  connections, 
as  a  continuous  line,  were  continued  ip  force. 
Held,  that  the  act  oi  1869  recognized  the  loca- 
tion to  Cheyenne  by  way  of  Denver  as  valid 
under  the  act  of  1866.  and  that  the  line  was 
continuous  from  the  Missouri  to  its  connection 
with  the  Union  Pacific,  within  the  meaning  of 
said  act— United  States  v.  Union  Pac.  Ry.  Co., 
148  U.  S.  562,  13  S.  Ct  724,  37  L.  Ed.  560, 
affirming  decree  (C.  C.)  37  F.  551. 

Act  July  26,  1866,  granting  to  the  state  of 
Kansas  a  right  of  way  for  a  railway  between 
certain  points,  and  also  lands  for  the  benefit  of 
such  railway,  provided  that,  **as  soon  as  said 
company  shall  file  with,  the^  secretary  of  the 
interior  maps  of  its  line  designating  the  route 
thereof,  it  sh^  be  the  duty  of  the  secretary  to 
withdraw  from  the  market  the  lands  granted  by 
this  act."  Ifeldf  that  the  filing  by  the  company 
of  a  map  of  the  line  surveyed  for  the  route,  in 
order  to  secure  the  withdrawal  of  the  lands 
granted,  operated  to  definitely  locate  the  line 
and  limits  of  the  right  of  way,  so  that  it  could 
not  be  changed  in  such  a  way  as  to  affect  the 
rights  of  one  who  had  in  the  meantime  legally 
entered  other  land  in  the  government  land  of- 
fice—Missouri, K.  &  T.  R.  Co.  V.  Cook,  163  U. 
S.  491,  16  S.  Ct  1093,  41  L.  Ed.  239,  affirming! 
judgment  47  Kan.  216,  27  P.  847. 


The  filing  of  a  map  of  the  general  route  of 
the  Northern  Pacific  Railroad  did  not.  prior  to 
the  filing  of  the  map  of  definite  location,  con- 
stitute such  a  disposal  of  lands,  within  the  ex- 
terior lines  of  that  route,  as  to  preclude  a  sub- 
sequent grant  of  the  lands  to  another  com- 
pany. Decree,  Oregon  &  O.  R.  v.  United 
States,  77  F.  67,  23  C.  C.  A.  15,  affirmed.— 
United  States  v.  Oregon  &  C.  R.  Co.,  20  S.  Ct 
261,  176  U.  S.  28,  44  L.  Ed.  358. 

A  definite  location  of  the  right  of  way  of 
a  railroad,  which  will  entitle  it  to  the  benefits 
of  the  act  of  congress  of  March  3.  1875.  grant- 
ing lands  to  railroads,  is  made  by  the  actual 
construction  of  the  road,  although  a  profile  map 
of  the  road  has  not  been  filed.  Judgment, 
76  N.  W.  227,  7  N.  D.  619.  reversed.- James- 
town &  N.  R.  Co.  V.  Jones,  20  S.  Ct  568,  177 
U.  S.  125,  44  L.  Ed.  698. 

The  right  of  the  Northern  Pacific  Railway 
Company  to  select  its  eastern  terminus  at  a 
point  on  Lake  Superior,  in  the  state  of  Minne- 
sota or  Wisconsin,  which  it  actually  exercised 
by  the  selection  of  Ashland,  in  Wisconsin,  un- 
der the  act  of  congress  of  July  2.  1864,  was  not 
intentionally  or  by  operation  of  law  ended  or 
determined  by  the  company's  compliance  with 
the  conditions  sought  to  be  imposed  by  the  leg- 
islation of  Minnesota  and  Wisconsin  respecting 
branch-line  connections,  which  the  legislatures 
deemed  desirable  for  local  advantage,  and  which 
were  imposed  as  conditions  of  the  consent  of 
those  states  to  the  construction  of  the  road. 
Judgment,  Northern  Pac.  Ry.  Co.  ▼.  Doherty, 
75  N.  W.  1079.  100  Wis.  39,  affirmed.- Doherty 
V.  Northern  Pac.  Ry.  Co.,  20  S.  Ct  677.  177 
U.  S.  421,  44  Li  Ed.  830. 

No  such  reservation  of  lands  within  that 
portion  of  the  grant  to  the  Northern  Pacific 
Railroad  Company  under  Act  July  2,  1864,  c. 
217  (13  Stat.  365),  which  was  forfeited  to  the 
United  States  by  Act  Sept  29,  1890,  c.  1040, 
26  Stat.  496  [U.  S.  Comp.  St.  1901.  p.  15981,  as 
to  except  from  the  grant  made  to  that  company 
by  the  joint  resolution  of  May  31,  1870  (16 
Stat  378).  the  lands  common  to  both  grants,  was 
effected  by  the  transmission  to  the  Secretary  of 
the  Interior  in  1865  by  the  president  of  the 
company  of  a  map  of  the  general  line  of  the 
road,  which  was  not  authorized  by  the  com- 

Einy,  and  which  was  not  accepted  by  the  Land 
epartment,  and  the  filing,  two  months  after 
the  date  of  such  resolution,  of  two  maps  of  gen- 
eral route,  which  included  the  line  authorized 
by  the  resolution.— United  States  v.  Northern 
Pac.  R.  Co.,  24  S.  Ct  330,  193  U.  S.  1,  48  L. 
Ed.  593. 

No  rights  under  Act  March  3,  1875,  c.  152, 
18  Stat.  &2  [U.  S.  Comp.  St  1901,  p.  1668]. 
granting  rights  of  way  to  railroads,  can  be  in- 
itiatool  before  a  profile  map  of  the  road  has  been 
filed  in  the  local  land  office  and  approved  by  the 
Secretary  of  the  Interior— unless  actual  con- 
struction is  sooner 'begun— in  view  of  the  provi- 
sions of  section  4  of  that  act,  that  any  railroad 
company  desiring  to  secure  the  benefit  of  the 
statute  shall,  within  a  definite  time  after  loca- 
tion, file  such  profile  map  with  the  register  of' 
the  local  land  office,  that  upon  approval  thereof 
by  the  Secretary  of  the  Interior  the  same  shall 
be  noted  upon  the  plats  in  such  office,  and  that 
"thereafter '  all  such  lands  over  which  such 
right  of  way  shall  pass  shall  be  disposed  of  sub- 
ject to  such  right  of  way.  Judgment,  Doughty 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.  (N. 
D.  19001  107  N.  W.  971,  affirmed.— Minneapo- 
lis, St.  P.  &  S.  S.  M.  Ry.  Co.  v.  Doughty,  28 
S.  Ct.  291,  208  U.  S.  251,  52  L.  Ed.  474. 

The  grant  of  lands  within  place  limits, 
made  by  Act  July  1,  1862,  c.  120,  f  14,  12  Stat. 
489,  as  amended  by  Act  July  2,  1864,  c.  216, 
§  17,  13  Stat.  356,  in  aid  of  a  branch  railroad  to 
be  constructed  on  the  same  terms  and  condi- 
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tions  as  the  main  line,  is  not  taken  out  of  the 
general  rule  that  the  grant  is  one  In  preesentl, 
and  that,  on  filing  the  map  of  definite  location, 
the  title  passes  to  the  railway  company  so  that 
it  can  be  held  adversely,  even  as  against  such 
company,  because  the  road  which  might  build 
the  branch  was  not,  or  may.  not  have  been,  in 
existence  at  the  time  of  the  passage  of  the 
amendatory  act,  nor  because  of  its  provision 
that  said  company  shall  be  "entitled  to  receive" 
alternate  sections  of  land  for  10  miles  in  width 
on  each  side  of  the  way,  along  the  whole  length 
of  the  branch,  nor  because  of  the  supposed  lim- 
ited character  of  the  forfeiture  provided  for 
failure  to  complete  the  branch.— Missouri  Valley 
Land  Co.  v.  Wiese,  28  S.  Ct.  294.  208  IT.  S. 
234,  52  L.  Ed.  466,  affirming  judgment  Wiese  v. 
Union  Pac.  Ry.  Co.  (Neb.  iSoS)  108  N.  W.  175 ; 
Missouri  Valley  Land  Co.  v.  Wrich,  28  S.  Ct. 
299,  208  U.  8.  250,  52  L.  Ed.  473,  affirming  judg- 
ment Wrich  V.  Union  »Pac.  Ry.  Co.  (Neb.  1906) 
108  N.  W.  178. 

A  definite  location  of  a  railway  right  of 
way  under  Act  March  8,  1875,  is  made  by  com- 
pletion of  the  grading,  though  a  map  is  not 
filed  in  the  local  land  office— Barlow  v.  North- 
ern Pac.  Ry.  Co.,  36  S.  Ct.  456,  240  U.  S.  484, 
60  L.  Ed.  760,  affirming  judgment  Northern 
Pac.  Ry.  Co.  v.  Barlow,  143  N.  W.  903,  26  N. 
D.  159. 

^=»73.  Lands  included  in  grant. 

flee  41  Cent.  Dig.  Pub.  Lands,  S8  236,  2S7. 

Congress  in  1856  granted  to  the  sftate  of 
Iowa,  to  aid  in  the  construction  of  a  railroad 
tipon  a  designated  route,  six  sections  of  land 
for  every  mile  of  the  road  constructed.  This 
land  was  made  over  by  the  legislature  of  Iowa 
to  the  plaintiff  corporation.  By  Act  Cong. 
June  2,  1864,  amending  the  previous  act,  the 
plaintiff  was  pet-mitted  to  build  by  a  shorter 
way,  being  "entitled  for  such  modified  line  to 
the  same  lands,  and  to  the  same  amount  of 
lands  per  mile,  as  originally  granted."  Held, 
that  the  plaintiff  was  only  entitled  to  six  sec- 
tions for  each  mile  of  road  actually  constructed, 
and  not  to  six  sections  for  each  mile  of  the  orig- 
inal route.— Cedar  Rapids  &  M.  R.  Co.  v.  Her- 
ring, 110  U.  S.  27,  3  S.  Ct.  485,  28  L.  Ed.  56. 

In  the  act  of  congress  of  March  3,  1865,  in- 
creasing the  quantity  of  lands  granted  by  the 
act  of  1857  to  Minnesota  for  railroad  purposes, 
the  reservation  from  the  four  sections  was  of 
land  previously  granted,  which  was  located 
within  them.  The  previous  grant  was  of  lands 
in  place,  for  it  was  of  alternate  sections,  desig- 
nated by  odd  numbers,  for  six  sections  in  width 
on  each  side  of  the  road,  and  that  portion  of  it 
was  reserved  from  the  subsequent  grant  which 
fell  within  the  four  new  sections,  also  in  place. 
—Barney  t.  Winona  &  St  P.  R.  Co.,  117  U.  S. 
228,  6  S.  Ct  654,  29  L.  Ed.  858,  reversing  (C. 
C.)  24  F.  889. 

PlaintifiE  in  ejectment  claimed  a  tract  of 
land  under  Act  Cong.  March  3,  1857  (11  Stat 
195),  which  granted  land  "to  the  territory  of 
Minnesota"  to  aid  in  the  construction  of  a  rail- 
road whose  terminus  was  to  be  some  point  "be- 
tween the  foot  of  Big  Stone  Lake  and  the  mouth 
of  Sioux  Wood  river."  Prior  to  the  passage  of 
this  act  and  on  February  26,  1857,  congress 
had  passed  an  enabling  act  for  the  proposed 
state  of  Minnesota  which  so  located  the  bound- 
ary that  the  terminus  of  the  road  might  be 
within  or  without  the  state.  The  terminus  of 
the  road  was  fixed  at  a  point  on  the  boundary 
line.  The  land  in  controversy  lay  within  the 
territory,  but  was  beyond  the  boundary  of  the 
proposed  state.  Heldt  that  the  grant  was  none 
the  less  effectual  to  pass  the  land,  which  in 
other  respects  was  within  the  prescribed  limits, 
because  the  railroad  was  built  wholly  within  the 
state  of  Minnesota  while  the  land  lay  outside  of 
it  and  in  the  adjoining  territory.— St.  Paul,  M. 
*  M.  By.  Co.  T.  Phelps,  137  U.  S.  628^  U  S. 


(X  168,  34  L.  Ed.  767,  reversing  decree  (C.  C.) 
26F..569. 

There  were  not  two  separate  grants,  each 
terminating  at  Denver,  by  Imes  drawn  at  right 
angles  to  the  course  of  the  respective  roads, 
thus  excluding  lands  lyi^g  to  the  southwest  (be- 
ing on  the  exterior  of  the  right  angle  made  by 
the  two  roads),  but  there  was  one  continuous 
grant,  which  included  such  lands.  The  fact 
that  a  land  grant  road  makes  a  curve  or  right 
angle  does  not  render  the  grant  inoperative  at 
that  point,  for  there  is  no  requirement  that  the 
sections  granted  shall  be  reached  by  a  line  run 
at  right  angles  to  the  road.— United  States  ▼. 
Union  Pac.  Ry.  Co..  148  U.  S.  562,  13  S.  Ct. 
724,  37  L.  Ed.  560,  afiirming  decree  (C.  C.) 
37  F.  551. 

$s»74.   Reserrations  and  ezoeptlons. 

See  41  Cent.  Dig.  Pub.  Lands,  §|  238-248. 


—  In  general. 

See  41  Cent.  Dig.  Pub.  Lands.  88  238-240. 

By  act  of  congress  of  Au^st  8,  1846,  there 
was  granted  to  the  territory  of  Iowa,  to  aid 
said  territory  to  improve  the  Dea  Moines  river 
from  its  mouth  to  tne  Raccoon  Fork,  one  equal 
moiety,  in  alternate  sections,  of  the  public  lands 
remaining  unsold,  and  not  oftherwise  disposed  of, 
in  a  strip  five  miles  in  width  on  each  side  of 
said  river.  Under  this  grant  the  improvement 
was  carried  on  for  several  years^  the  land  be- 
tween the  mouth  of  the  river  and  Raccoon  Fork 
being  certified  to  the  state  by  the  secretary  of 
the  treasury  as  needed.  Afterwards  the  state 
insisted  that  the  grant  included  a  moiety  of  the 
lands  on  the  river  above  Raccoon  Fork,  but  such 
construction  of  the  grant  was  denied  by  the 
secretary.  In  1850  the  secretary  issued  an  or- 
der withholding  the  lands  in  controversy  above 
Raccoon  Fork  from  the  market,  which  order 
has  never  been  revoked.  In  i856  congress 
granted  ta  the  state  of  Iowa,  to  aid  in  con- 
structing several  railroads  across  that  state, 
every  alternate  section,  as  shown  by  odd  num- 
bers, of  the  lands  on  either  side  of  said  roads, 
each  of  which  crossed  the  Des  Moines  river,  and 
ran  through  the  lands  which  the  state  claimed 
had  been  granted  to  it  for  the  purpose  of  im- 
proving the  navigation  of  that  stream.  In  1800 
the  supreme  court  decided  that  the  grant  of 
1846  did  not  extend  above  Raccoon  Fork.  By 
joint  resolution,  congress,  in  1861,  relinquished 
to  the  state  ''all  the  title  which  the  United 
States  still  retain"  in  such  portions  of  land 
above  Raccoon  Fork  as  had  been  improperly 
certified  to  the  state  as  a  part  of  the  grant  of 
1846,  '*and  which  is  now  held  by  bona  fide 
purchasers  under  the  state  of  Iowa."  In  18C2 
congress  extended  the  grant  of  1846  so  as  prac- 
tically to  accede  to  the  claims  made  by  the 
state  for  land  above  Raccoon  Fork.  A  proviso 
in  the  grant  to  the  railroads  in  1856,  in  effect 
withheld  from  them  all  the  land  withheld  from 
market  under  the  secretary's  order  in  1850. 
Held,  in  an  action  to  quiet  title,  brought  by  one 
who  had  settled  upon  odd  sections  of  land  above 
Raccoon  Fork,  and  within  five  miles  of  the  riv- 
er, after  the  resolution  of  congress  in  1861,  but 
before  the  act  of  1862„  that  said  resolution  did 
not  have  the  effect  to  end  the  reservation  of 
such  lands  from  public  entry,  ponsequently 
the  settler's  title  cannot  prevail  over  a  title  de> 
rived  from  the  state  of  Iowa  after  the  act  of 
1862.— Bullard  v.  Des  Moines  &  Ft.  D.  R.  Co., 
122  U.  S.  167,  7  S.  Ct.  1149,  30  L.  Ed.  1123. 

The  exception  in  the  grant  to  the  Northern 
Pacific  Company  of  lands  otherwise  disposed  of 
before  the  definite  location  of  its  route  does  not 
cover  subsequent  grants  for  the  construction  of 
other  roads  before  the  location  of  the  Northern 
Pacific  road,  as  to  permit  such  exception  would 
be  to  embody  in  the  first  grant  a  repugnant  pro- 
vision.—St.  Paul  &  P.  R.  Co.  V.  Northern  Pac. 
B.  COm  139  U.  S.  1,  11  S.  Ct.  389,  35  L.  Ed. 
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77,  affirming  decree  (C.  0.)  Northern  Pac.  B. 
Co.  V.  St.  Paul,  M.  &  M.  R.  Co.,  26  P.  551. 

The  section  of  Act  Cong.  March  3,  1871- 
granting  lands  to  the  Southern  Pacific  Railroad 
Company,  provided  that  said  section  should  in 
no  way  affect  or  impair  the  rights,  present  or 
prospective,  of  the  Atlantic  &  Pacific  Company. 
J/eW,  that  this  language  did  not  constitute  an 
exception  from  the  grant,  nor  a  reservation 
in  favor  of  the  United  States,  but  that  it  made 
the  grant  to  the  Southern  Pacific  Railroad 
Company  subject  and  subordinate  to  any  rights 
the  Atlantic  &  Pacific  Company,  a  prior  gran- 
tee, may  then  have  secured,  or  might  thereafter 
acquire  under  the  law.— United  States  v.  Colton 
Marble  &  Lime  Co.,  146  U.  S.  615,  13  S.  CL 
163,  36  L.  Ed.  1104. 

Lands  granted  by  congress  to  a  railroad 
company  chartered  by  a  state  are  excepted  out 
of  a  subsequent  grant  to  another  company,  even 
if  the  state  corporation  is  without  power  under 
its  charter  to  obtain  the  benefit  of  the  grant- 
United  States  V.  Northern  Pac.  R.  Co.,  152  U. 
S.  284,  14  S.  Ct.  598,  38  L.  Ed.  443,  reversing 
decree  (C.  C.)  41  F.  842, 

Rev,  St  U.  S.  I  2289,  establishing  the  price 
of  public  reserved  lands  within  the  place  limits 
of  railroad  grants,  does  not  affect  the  right  of 
entry  of  such  lands  under  19  Stat  377,  author- 
izing %n  entry  of  "any  desert  lands'*  within  the 
states  and  territories  named  therein ;  and  hence 
a  valid  entry  may  be  made  under  that  act  on 
such  land,  though  located  within  a  railroad 
grant— United  States  v.  Ingram,  19  S.  Ct  177, 
172  U.  S.  327,  43  L.  Ed.  465.  y 

The  grant  of  public  lands  made  to  the  North- 
em  Pacific  Railroad  Company  by  the  act  of 
congress  of  July  2,  1864,  was  in  the  nature  of 
a  float,  and  excluded  all  lands  that  bad  been 
reservM,  sold,  or  otherwise  appropriated  be- 
fore the  filing  of  a  map  showing  the  definite 
location  of  the  line  of  the  road.  Decree,  Oregon 
&  C.  R.  Co.  V.  United  States,  77  F.  67,  23  C.  C. 
A.  15.  affirmed.— United  States  v.  Oregon  &  C. 
R.  Co.,  20  S.  Ct  261.  176  U.  S.  28,  44  L.  Ed. 
358. 

Land  within  the  20-mile  limit  of  the  grant 
to  the  Texas  Pacific  Railroad  Company  by  Act 
March  3,  1871.  c.  122  (16  Stat.  573)  §  9,  was 
excepted  from  the  grant  by  section  23  of  that 
act,  to  the  Southern  Pacific  Railroad  Compa- 
ny, by  the  proviso  therein  that  such  section 
"shall  in  no  way  affect  or  impair  the  rights, 
present  or  prospective,  of  the  Atlantic  &  Pacific 
Railroad  Company  or  any  other  raUroad  com- 
pany." Decree,  109  F.  913,  48  C.  C.  A  712 
affirmed.— Southern  Pacific  It  Co.  v.  United 
States,  23  S.  Ct.  567,  189  U.  S.  447,  47  L,  Ed. 
896. 

Land  which,  at  the  date  of  the  grant  by 
Act  July  2,  1864,  c.  217,  13  Stat.  365,  367,  to 
the  Northern  Pacific  Railroad  Company,  was 
withdrawn  of  record  for  the  benefit  of  the  Lake 
Superior  &  Mississippi  Railroad  under  the  prior 
gnmt  by  Act  May  5,  1864,  c.  79,  13  Stat  64, 
was  not  "public  land'*  within  the  meaning  of 
the  later  grant,  and  did  not  pass  under  it  when 
or  because  it  was  subsequently  ascertained  that 
auch  land  was  without  the  line  of  the  definite 
location  of  the  Lake  Superior  &  Mississippi 
Railroad,  and  was  within  the  place  limits  of 
the  Northern  Pacific  Railroad,  as  defined  by 
Its  map  of  definite  location,  but  such  land,  when 
freed  from  the?  earlier  grant,  became  a  part  of 
the  public  domain,  subject  only  to  be  disposed 
of  under  the  general  land  laws.  Decree  (1905) 
139  F.  614,  71  C.  C.  A.  598,  affirmed.— Northern 
Lumber  Co.  v.  O'Brien,  27  S.  Ct  249,  204  U.  S. 
190,  51  L.  Ed.  438. 

Proceedings  instituted  prior  to  the  definite 
location  of  a  railway,  for  the  ourpose  of  bring- 
ing under   the  operation   of   the   swamp   land 


act  (Act  Sept.  28.  1850,  c.  84,  9  Stat.  519 
[U.  S.  Comp.  St  1901,  p.  1586])  certain  lands 
within  the  place  limits  of  the  land  grant  made 
to  the  railway  company  by  Act  May  12,  1804. 
c.  84,  13  Stat.  72,  do  not  except  such  lands 
from  the  raihvav  land  grant  as  being  previous- 
ly reserved,  if  they  were  not  in  f^ct  swamp  or 
overfiowed  lands.— (1910)  United  States  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.,  31  S.  Ct  7,  218  U. 
S.  233,  54  L.  Ed.  1015,  affirming  judgment 
(1908)  160  F.  8ia  87  C.  C.  A.  592. 


—  Indian  reservatioiis. 

See  41  Cent  Dig.  Pub.  Lands.  I  24L 

The  grant  by  the  act  of  congress  of  July 
2^  1864,  to  the  Northern  Pacific  Railroad  Com- 
pany, of  lands  to  which  the  Indian  title  had  not 
been  extinguished,  operated  to  convey  the  fee 
to  the  company,  subject  to  the  right  of  oc- 
cupancy- by  the  Indians. — ^Buttz  v.  Northern 
Pac.  R.  Co.,  119  U.  S.  55,  7  S.  Ct  100,  30 
L.  Ed.  330,  affirming  judgment  Northern  Pac. 
R.  Co.  V.  Peronto,  3  Dak.  217,  14  N.  W.  103. 

That  part  of  section  8,  Act  Cong.  July  2, 
1864,  granting  lands  in  aid  of  the  Northern 
Pacific  Railroad,'  which  excepts  from  the  grant 
lands  reserved,  sold,  granted,  or  otherwise  ap- 
propriated, and  to  which  a  pre-emption  and  oth- 
er rights  and  claims  have  attached,  when  a  map 
of  definite  location  has  been  filed,  does  not  in- 
clude the  Indian  right  of  occupancy  within  such 
"other  rights  and  claims." — Id. 

Act  Cong.  July  2,  1864,  granted  certain 
lands  in  aid  of  the  construction  of  the  Northern 
Pacific  Railroad,  and  provided  that  the  United 
States  should  extinguish  the  Indian  title  to  all 
lands  falling  within  the  grant  The  Indians 
agreed  to  relinquish  their  title  and  retired  from 
the  lands  May  19,  1873.  Held,  that  on  the 
definite  location  of  the  line  of  the  railroad  on 
the  26th  of  May,  1873,  the  right  of  the  com- 
pany, freed  from  any  incumbrance  of  the  Indian 
title,  immediately  attached  to  the  alternate  sec- 
tions.— Id. 

Under  Act  Cong.  March  3,  1857,  granting 
land  to  aid  in  the  construction  of  a  railroad, 
and  providing,  by  section  6,  that  if  any  of  the 
lands  are  within  any  Indian  territory  no  title 
shall  Accrue  until  the  Indian  title  is  extinguish- 
ed, the  fact  that  the  land  was  at  the  time  of 
the  grant  in  the  possession  of  an  Indian  tribe 
made  the  right  to  the  land  a  fioat,  which  be- 
came vested  when  the  Indian  title  was  extin- 
guished.—St  Paul,  M.  &  M.  Ry.  Co.  ▼.  Phelps, 
137  U.  S.  528,  11  S.  Ct.  168,  34  L.  Ed.  767, 
reversing  decree  (C.  C.)  26  F.  569. 

Lands  in  the  Indian   Territory,  being  set 
aside  to  the  Indian  tribes,  do  not  pass  under  a . 
railroad    grant    which    excepts    lands    already 
"granted,  sold,  reserved,    *    ♦    ♦    or  otherwise 
disposed  of,"  ind  gives  the  grantee  the  right 
to  select  other  lands  in  lieu  thereof  .—Atlantic  ^ 
&  P.  R.  Co.  V.  Mingus,  17  S.  Ct  348,  165  U.  S.  * 
413,  41  L.  Ed.  770. 

Grant  of  alternate  sections  of  land  through 
the  Indian  Territory  in  aid  of  railroads  under 
Act  July  25,  1866.  §  9,  did  not  attach  to  lands 
which  by  subsequent  acts  have  been  distribut- 
ed in  severalty  to  the  members  of  the  Five  Civ- 
ilized Indian  Tribes,  or  have  been  sold  for  their 
benefit— Missouri,  K.  &  T.  R.  Co.  v.  United 
States,  35  S.  Ct  6,  235  U.  S.  37,  59  L.  Ed. 
116,  affirming  decree  47  Ct  d.  59. 

^=»77.  -"  Spaaisli   or  Mezioaa  Kraais. 

See  41  Gent  Dig.  Pub.  La^nds.  S  242. 

Patents  issued  to  the  Central  Pacific  Rail- 
road Company  under  its  land  grant,  for  any  sec- 
tions lying  easterly  of  range  6  E.,  within  the 
outside  boundaries  of  the  Moquelamos  grant, 
are  valid;  there  being  enough  land  lying  west 
of  range  7  to  satisfy  the  floating  grant  of  11 
square  leagues.— United  States  v.  McLaughlin, 
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127  U.  S.  428.  8  S.  Ct.  1177,  32  L.  Ed.  213, 
alarming  decree  (C.  C.)  30  F.  147. 

Only  the  quantity  actually  granted  by  the 
Mexican  floating  grants  was  reserved  during  the 
examination  of  the  validity  of  the  «rant;  the 
residue  being  still  part  of  the  public  domain. 
If  within  the  boundaries  of  a  land  grant  made 
in  aid  of  a  railroad,  such  lapd  grant  would 
take  effect,  except  as  to  the  quantity  of  land  or 
float  actually  granted,  and,  if  that  quantity 
lying  together  was  left  to  satisfy  the  grant, 
the  railroad  company  would  be  entitled  to  pat- 
ents for  the  odd  sections  of  the  residue.— Id. 

A  Mexican  grant  of  quantity — as  of  a  cer- 
tain number  of  leagues  ot  land  lying  within  a 
larger  tract,  whose  boundaries  are  giveuT-is  a 
float,  subject  to  location  within  the  tract  by  the 
government  before  it  can  attach  to  any  specific 
lands;  and  hence  the  grant  does  not  operate, 
before  such  location,  to  exclude  the  whole  tract 
from  pre-emption  or  sale,  or  to  except  it  from 
the  operation  of  the  Union  Pacific  Railroad 
grants  (12  Stat  480.  c.  120;  13  Stat.  356, 
c.  216) ;  and  under  those  acts,  if  the  land  lay 
within  the  granted  sections,  all  but  enough  to 
satisfy  the  Alexican  grant  would  pass  to  the 
railroad  company.— Carr  v.  Quigley,  149  U.  S. 
652,  13  S.  Ct.  961,  37  L.  Ed.  885,  following 
United  States  v.  McLaughlin,  127  U.  S.  428, 
8  S.  Ct.  1177,  32  L.  Ed.  213. 

The  objection  that  there  had  not  beenHhe 
final  order  of  confirmation  requisite  under  Act 
March  3,  1851,  c.  41,  $  13,  9  Stat.  631,  to  justi- 
fy an  official  survey  of  a  Mexican  grant,  be- 
cause the  federal  government  had  appealed  to 
the  federal  Supreme  Court  from  th6  decree  of 
confirmation  in  the  district  court,  is  not  avail- 
able to  defeat  the  contention  that  lands  within 
the  place  limits  of  a  railroad  grant,  which  were 
also,  when  the  map  of  definite  location  was 
filed  and  approved^  included  by  the  lines  of  such 
survey,  were  sub  judice,  and  therefore  excluded 
from  the  grant  to  the  railroad  company,  where 
such 'appeal  had  practically  been  abandoned  be- 
fore the  survey  through  a  dela^r  of  10  years  in 
filing  the  transcript  of  record  in  the  appellate 
court,  and  the  government  did  not  question  the 
right  to  the  survey  when  the  application  there- 
for was  made.  Decree,  133  F.  662,  66  C.  C. 
A.  560,  affirmed.— Southern  Pac.  R.  €o.  v. 
United  States,  26  S.  Ct.  298,  200  U.  S.  354, 
50  L.  Ed.  512. 

Lands  within  the  place  limits  of  a  rail- 
road land  grant,  but  wnich  were  also  included 
by  the  lines  of  an  official  survey  of  a  Mexican 
grant,  made  at  the  instance  of  the  person  to 
whom  such  grant  was  confirmed  to  remove  the 
uncertainty  as  to  its  boundaries  due  to  the  gen- 
erality of  the  description  in  the  decree  of  con- 
firmation, must  be  deemed  sub  judlce,  at  least, 
until  the  burvey  is  set  aside,  and  therefore  ex- 
cluded from  the  ^rant  to  the  railroad  company, 
although  the  claimant  may  not  have  insisted 
upon  the  boundaries  as  so  established.— Id. 


—  Mineral  lands. 

See  41  Cent.  Dig.  Pub.  Lands,  |  243. 

Under  acts  of  congress  granting  lands  in 
aid  of  Union  Pacific,  Central  Pacific,  and  West- 
em  Pacific  Railroads,  but  excepting  mineral 
lands  from  such  grant,  a  patent  including  min- 
eral lands,  which  were  known  to  be  such  by  the 
applicant,  the  agent  of  the  railroad  company, 
will  be  set  aside  at  the  suit  of  the  United 
States  as  "issued  by  mistake  and  without  au- 
thority of  law."— Western  Pac.  R.  Co.  v.  Unit- 
ed States,  107  U.  S.  526,  106  U.  S.  510,  2  S. 
Ct.  802,  27  L.  Ed.  806. 

The  reservation  of  mineral  lands,  in  Act 
Cong.  July  1,  1862,  §  3,  granting  land  to  the 
Union  Pac.  Ky.  Co.,  is  not  repealed  by  the 
amendatory  act  of  July  2,  1864,  increasing  the 
grant  maae  by  the  act  of  1862,  by  declaring 
that  "5"  in  the  old  act  shall  be  "10"  where  the 
number  of  sections  is  mentioned,  and  that  "10" 
shall  be  ''20"  where  the  limits  within  which  1 


the  section  may  be  found  are  described,  and 
that  the  term  ''mineral  lands"  in  the  exception 
in  the  grant  shall  not  be  construed  to  mean 
iron  or  coal  lands,  and  declaring  that  ''any 
lands  granted  by  this  act  shall  not  include  any 
government  reservation  or  mineral  lands  or  the 
improvements  of  any  bona  fide  settler  on  any 
lands  returned  and  denominated  as  mineral."— 
Kansas  Pac.  Ry.  C?o.  v.  Dunmeyer,  113  U.  S. 
629,  5  S.  Ct.  566,  28  L.  Ed.  112^. 

Under  Act  July  2.  1864,  {  3,  granting  to 
the  Northern  Pacific  Railroad  Company  alter- 
nate sections  of  land,  "not  mineral."  on  its 
railroad  line,  with  a  proviso  that  "all  mineral 
lands  be  excluded  from  the  operations  of  this 
act,"  and  the  joint  resolution  of  January  30, 
1865,  that  no  such  act  should  be  "so  construed 
as  to  embrace  mineral  lands,"  actual  mineral 
lands  were  excluded  from  the  grant,  though 
not  known  to  be  such  at  the  time  of  the  definite 
location  of  the  railroad  and  the  identification 
thereupon  of  the  sections  to  which  the  grant 
attached,  subject  to  other  specified  exceptions 
then  arising. — Barden  v.  Northern  Pac.  K.  Co., 
154  U.  S.  288,  14  S.  Ct.  1030,  38  L.  Ed.  992, 
reversing  judgment  (C.  C.)  Northern  Pac  B. 
Co.  V.  Harden,  46  F.  592. 

The  filing  in  the  local  land  office  of  a  plat 
of  a  survey  including  such  lands,  and  reporting 
them  as  agricultural,  and  not  mineral,  and  aft- 
erwards of  lists  by  the  railroad  company  em- 
bracing the  same  as  portions  of  its  grant,  and 
its  i)ayment  of  the  fees  for  such  filing,  without 
the  issue  of  a  patent  for  the  lands  as  provided 
by  the  grant,  gave  the  railroad  company  no  ti- 
tle, as  tne  determination  of  the  character  of  the 
lands  Is  for  the  officers  of  the  land  department, 
and  their  designation  thereof  in  the  patent  is- 
sued is,  in  the  absence  of  fraud,  imposition,  or 
mistake,  condusive  against  collateral  attack. 
—Id. 

No  right  of  the  railroad  company  to  mineral 
lands,  not  known  to  be  such  at  the  time  of  the 
definite  location  of  its  road,  can  be  implied 
from  the  fact  that  congress  subsequently  au- 
thorized it  to  mortgage  its  entire  property,  or 
on  the  ground  that  otherwise  the  states  and 
territories  through  which  the  road  passed  could 
not  tax  its  property,  for  the  property  granted 
— the  land  without  minerals— was  subject  to 
such  mortgage,  and  to  taxation. — Id. 

Under  the  grant  of  July  2,  1864,  to  the 
Northern  Pacific  Railroad  Company,  of  odd 
sections,  "not  mineral,"  to  whicji  the  United 
States  had  full  title,  free  from  pre-emption  "or 
other  claims,"  at  the  time  of  the  definite  loca- 
tion of  the  road,  no  title  passed  to  lands  in  the 
odd  sections  which,  at  the  time  of  the  definite 
location  of  the  road,  there  were  pending  appH- 
cations  to  purchase  as  mineral  lands,  though 
they  were  ascertained  not  to  be  mineral  lands. 
—Northern  Pac.  R.  Co.  v.  Sanders,  17  S.  Ct. 
671.  166  U.  S.  620,  41  L.  Ed.  1139.  affirminir 
judgment.  49  F.  129,  1  C.  O.  A.  192., 

Lands  valuable  solely  or  chiefly  for  granite 
quarries  are  "mineral  lands"  within  the  mean- 
ing of  the  exception  of  such  lands,  in  the  act  of 
J^y  2,  1864,  c.  217  (13  Stat  365),  from  the 
grant  made  therein  to  the  Northern  Pacific 
Railroad  Company.  Decree,  104  F.  425,  4S 
C.  C.  A.  620,  affirmed.— Northern  Pac.  Ry.  Co. 
V.  Soderberg,  23  S.  Ot.  365,  188  U.  S.  626,  4T 
L.  Ed.  575. 

Mineral  lands  known  to  be  such  at  the  is- 
sue of  a  patent  therefor  to  a  railroad  under 
Railway  Land  Grant  Act  July  27,  1866,  were 
not  included  in  the  grant,  being  expressly  ex- 
cluded by  the  provisions  of  section  3.— Burke  ▼• 
Southern  Pac.  R.  Co.,  34  S.  Ct.  907,  234  U* 
S.  669,  58  L.  Ed.  1527. 

A  clause  excluding  all  mineral  lands  in  the 
tracts  aforesaid,  inserted  in  a  patent  from  the 
land  department  under  the  Railway  Land 
Grant  Act  July  27,  1866.  which  in  section  a 
excludes  mineral  lands  from  its  operation,  i% 
beyond  the  authority  of  the  lai^d  department^ 
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notwithatandinr  provision  of  joint  resolution 
June  28,  1870,  adopted  to  sanction  a  rule 
which  the  Secretary  of  the  Interior  had  disap- 
proved, that  that  official  shall  issue  patents 
lor  lands  coterminous  to  each  constructed  sec- 
tion, reserving  all  rights  of  actual  settlers  with 
.other  restrictions  provided  for  in  section  3  of 
'the  granting  act,  which  provision  is  a  direction 
not  to  patent  to  the  railroad  lands  occupied 
by  settlers  or  otherwise  excepted  from  the 
grant. — Id. 

Petroleum  or  mineral  oil  ia  "iftjneral"  within 
the  meaning  of  that  term  as  used  in  Railway 
Land  Grant  Act  July  27,  1866,  which  in  section 
3  excluded  all  mineral  lauds  from  the  act  other 
than  iron  and  coal  lands. — Id. 

^=:»79.  ...  Lands  entered  for  pre-emp- 
tion or  ]ioni.estead. 

See  41  Cent.  Dig.  Puh.  Lands.  9S  244-246. 

The  claim  of  one  making  a  homestead  entry 
on  land  within  the  limits  of  the  grant  to  said 
company  having  attached  at  the  time  of  fixing 
the  definite  location  of  the  road,  the  suhse- 
qnent  failure  of  the  person  making  such  claim  t6 
comply  with  the  acts  of  congress  concerning  res- 
idence, cultivation,  and  building  on  the  land,  or 
his  actual  abandonment  of  the  claim,  does  not 
cause  it  to  revert  to  the  railroad  company,  and 
become  a  part  of  the  grant— Kansas  Pac.  Ry. 
Co.  V.  Dunmeyer,  113  U.  S.  629,  5  S.  Ct.  566, 
28  L.  Ed.  11^. 

Act  Cong.  July  2,  1864,  granting  land  to 
the  Northern  Pacific  Railroad,  excepting  lands 
reserved,  sold,  granted,  or  otherwise  appropri- 
ated, a^d  to  which  a  pre-emption  and  other 
rights  and  claims  have  attached,  when  a  map 
of  definite  location  has  been  filed,  does  not  ex- 
cept pre-emptions  on  lands  on  which  there  was 
an  Indian  right  of  occupancy,  made  after  the 
extinguishment  of  such  right  of  occunancy,  as 
section  6  declares  that  the  right  shall  not  be 
subject  to  pre-emption.—Buttz  v.  Northern  Pac. 
R.  Co.,  119  U.  S.  55,  7  S.  Ct.  100,  30  L.  Ed. 
330,  affirming  judgment  Northern  Pac.  R.  Co.  v. 
Peronto,  3  Dak.  217,  14  N.  W.  103. 

Act  Cong.  June  22,  1874  (18  Stat.  203,  c. 
424),  extended  the  time  for  the  completion  of 
the  St.  Paul  &  Pacific  Railroad  till  March  3, 
1876,  and  no  longer,  on  condition  that  the 
rights  of  actual  settlers  on  the  lands  previously 

f ranted  the  railroad  be  saved  to  tnem.  In 
872,  after  the  map  of  location  of  the  road  was 
filed,  the  secretary  of  the  interior  withdrew 
certain  sections  from  settlement.  This  order 
he  afterwards  vacated.  An  actual  settler  in 
good  faith  settled  on  the  lands  while  this 
order  was  pending.  The  order  mthdrawing 
the  lands  from  settlement  was  afterwards  re- 
stored. Held,  that  the  settler  obtaining  the 
lands  while  open  to  settlement  was  protected  in 
bis  rights  as  against  the  raUroad.— st.  Paul.  M. 
&  M.  R.  Go.  V.  Greenalgh,  139  U.  S.>  19,  11  S. 
Ct.  395,  35  L.  Ed.  71 ;  Same  v.  Wensel,  139 
IT.  S.  23,  11  S.  Ct.  396,  35  L.  Ed.  73,  affirming 
decree  (C.  C)  St.  Paul,  M.  &  M.  R.  Go.  ▼. 
Greenhalgh,  26  F.  563. 

Act  Cong.  JUI7  2,  1864,  granting  lands  to 
-  the  Northern  Pacific  Railroad  Company,  did  not 
op«rate  upon  lands  for  which  a  receiver's  re- 
ceipt and  register's  certificate  of  purchase  had 
already  been  issued  to  the  heirs  of  a  pre-emptor ; 
and  the  subseqTient  cancellation  of  the  pre- 
emption entry  did  not  bring  the  land  under  the 
operation  of  the  ^ant.  but  merely  restored  it  to 
the  public  domain,  and  rendered  it  again  sub- 
ject to  pre-emption.— Bardon  v.  Northern  Pac. 
R.  Co..  145  U.  S,  535,  12  S.  Ct.  856,  36  L. 
Ed.  806. 

Act  July  1,  1862  (12  Stat  489),  granted  in 
aid  of  the  Central  Pacific  Railroad  land  with- 
in certain  limits  **to  which  a  pre-emption  or 
homestead  claim  may  not  have  attached.'* 
Prior  to  such  grant,  a  pre-emption  declaratory 


statement  on  land  within  the  limits  of  such 
subsequent  grant  had  been  filed,  which  state- 
ment remained  intact  until  after  the  final  loca- 
tion of  the  road,  when  it  was  canceled,  because 
claimant  had  never  lived  on  the  land.  Held. 
that,  nevertheless,  the  pre-emption  claim  had 
attached  to  the  land  within  the  meaning  of  the 
act,  and  hence  such  land  was  excluded  from 
the  grant,  and  was  open  to  settlement  after 
such  cancellation.— Whitney  v.  Taylor,  158  U. 
S.  85,  15  S.  Ct.  796,  39  L.  Ed.  906,  affirming 
judgment  (C.  C.)  45  F.  616. 

When  land  is  not  subject  to  disposition  as 
a  part  of  the  public  domain,  owing  to  a  deci- 
sion by  the  secretary  of  the,  interior  that  it  is 
subject  to  a  pre-emption  right,  the  action  of 
the  land  department  in  including  it  in  a  list 
of  lands  certified  to  the  state  to  aid  in  the 
construction  of  railroads  is  ineffectual  to  pass 
any  title.— Weeks  v.  Bridgman,  159  U.  S.  541, 
16  S.  Ct.  72,  40  L.  Ed.  253. 

Under  the  Pacific  Railroad  land  grant  of 
July  1,  1862  (12  Stat.  489),  which  granted, 
within  certain  limits  to  be  thereafter  fixed 
by  the  location  of  the  road,  every  odd^number^ 
ed  section  of  the  public  lands  **not  sold,  re- 
served, or  otherwise  disposed  of  by  the  United 
States  *  *  *  at  the  time  the  line  of  said 
road  is  definitely  fixed,"  and  the  amendatory 
act  of  July  25,  1864  (13  Stat.  356),  providing 
that  the  grant  should  *'not  defeat  or  impair 
any  pre-emption,  homestead,  swamp  land,  or 
other  lawful  claim,"  and  further  providing  that 
congress  might  at  any  time  alter,  amend,  or 
repeal  the  act,  the  right  was  reserved  to  con- 
gress to  otherwise  dispose  of  •any  of  the  land 
at  any  time  prior  to  the  definite  location  of  the 
line  of  the  railroad.— Menotti  v.  Dillon,  17  S. 
Ct.  945,  167  U.  S.  703,  42  L.  Ed.  333. 

Under  such  acts  no  title  passed  to  the  rail- 
road company  to  any  specific  sections  until 
identified  .by  an  accepted  map  of  the  definite 
location  of  the  line  of  road,  and  an  order  of 
the  secretary  of  the  interior,  made  in  accord- 
ance with  the  acts  on  the  filing  of  a  map  of  the 
general  route  of  the  road,  withdrawing  the 
lands  within  the  exterior  lines  from  pre-emp- 
tion, private  entry,  and  sale,  in  no  manner 
affecteid  the  right  of  congress  to  dispose  of  any 
of  such  lands,  or  to  ratify  a  previous  entry 
thereof.— Id. 

The  joint  resolution  of  congress  of  May  31, 
1870  (16  Stet.  378,  Resolution  No.  67),  making 
a  further  grant  of  lands -to  the  Northern  Pacif- 
ic Railroad  Company,  did  not  operate  to  ex- 
tinguish or  supersede  in  any  manner  the  origi- 
nal grant  made  by  the  act  of  July  2,  1864  (13 
Stat  365,  c.  217);  and  the  fact  that  at  the 
time  of  the  passage  of  the  resolution  a  pre- 
emption claim  had  been  filed,  and  was  then  in 
existence,  which  exempted  a  tract  of  land  from 
the  grant  therein  made,  does  not  affect  the 
rights  of  the  company  thereto  under  the  act  of 
1864,  where  the  land  is  within  the  limits  of 
both  grants.  Judgment,  De  Lacey  v.  Northern 
Pac.  R.  Co.,  72  F.  726,  19  C.  C.  A.  157,  and 
(C.  C.)  66  F.  450,  reversed.— Northern  Pac.  Ry. 
Co.  V.  De  Lacey,  19  S.  Ct.  791.  174  U.  S.  622, 
43  L.  Ed.  1111. 

Where  between  the  passage  of  the  act  of 
July  2,  1864,  making  a  grant  of  lands  to  the 
Northern  Pacific  Railroad  Company,  and  the 
time  of  the  filing  of  the  map  of  definite  location 
of  the  road  which  determined  the  location  of 
the  grant  in  place,  a  pre-emption  claim  was 
filed  on  a  tract  of  land,  and  a  declaratory 
statement  made,  but  at  the  time  of  the  filing  of 
the  map  of  location  by  the  railroad  company,  in 
1884,  which  brought  the  land  within  the  limits 
of  its  grant,  more  than  30  months  had  elapsed 
after  the  time  prescribed  for  filing  the  declara- 
tory  statement,   and  no  steps  had   been   taken 
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by  the  pre-emptor  to  make  proof  or  payment 
under  his  claim,  there  was  no  existing  claim 
in  favor  of  the  pre-emptor  shown  by  the  rec- 
ords of  the  local  land  office  which  would  pre- 
vent the  laud  from  passing  to  the  railroad  com- 
pany under  its  grant. — la. 

Lands  which  a  limited  class  of  persons  are 
entitled  to  purchase  by  the  act  of  congress  of 
June  15,,18iB0,  because  of  entries  thereof  made 
under  the  homestead  laws,  are  "appropriated" 
by  that  statute,  so  as  to  be  excluded  from  a 
railroad  grant  of  lands  not  otherwise  appro- 
priated. Judgment,  Amacker  v.  Northern  Pac, 
R.  Co.,  58  F.  850,  7  C.  C.  A.  518,  affirmed.— 
Northern  Pac.  R.  Co.  v.  Amacker,  20  S.  Ct. 
236,  175  U.  S.  564,  44  L.  Ed.  274. 

The  alternate  odd-numbered  sections  with- 
in the  exterior  limits  of  the  general  route  of 
the  Northern  Paciiic  Railway  Company  were 
not  so  vested  in  that  company  by  the  mere 
filing  of  the  map  of  general  route  and  a  with- 
drawal order  based  thereon  as  not  to  be  sub- 
ject to  occupancy  in  good  faith  by  homestead 
settlers  ^rior  to  the  definite  location  of  the 
road,  although  Act  July  2,  1864,  c.  217  (13 
Stat.  365)  §  6,  declares  that  the  "odd  sections 
of  land  hereby  granted  shall  not  be  liable  to 
sale  or  entry  or  pre-emption  before  or  after 
they  are  surveyed,  except  by  said  company," 
since  this  section  must  oe  read  in  connection 
with  section  3,  which  restricts  the  grant  to  such 
odd-numbered  sections  as  are  free  from  pre- 
emption or  other  claims  or  rights  at  the  date  of 
definite  location,  and  authorizes  the  company  to 
select  other  lands  in  lieu  of  any  found  at  that 
date  to  be  "occupied  by  homestead  settlers." 
Judgment  Northern  Pac.  Ry.  Co.  v.  Nelson, 
61  P.  703,  22  Wash.  521,  reversed.— Nelson  v. 
Northern  Pac.  Ry.  Co.,  23  S.  Ct.  302,  188  U. 
S.  108,  47  L.  Ed.  406. 

Continuous  occupation  of  public  land,  with 
a  bona  fide  intention  to  acquire  it  under  the 
homestead  laws  as  soon  as  it  should  be  sur- 
veyed, constitutes,  when  begun  prior  to  the  def- 
inite location  by  the  Northern  Pacific  Railroad 
Company  of  its  route,  a  "claim"  upon  the  land 
within  the  meaniug  of  Act  Cong.  July  2,  1864, 
c.  217  (13  Stat.  365)  §  3,  restricting  the  grant 
in  aid  of  such  railroad  to  such  odd-numbered 
sections  within  specified  general  limits  as  were 
free  from  pre-emption  or  "other  claims  or 
rights"  at  the  date  of  definite  location,  and 
authorizing  the  company  to  select  other  lands 
in  lieu  of  any  found  at  that  date  to  be  "occu- 
pied by  homestead  settlers."- Id. 

One  who  in  good  faith  occupies  unsurvey- 
ed  public  land  within  the  exterior  limits  of  the 
general  route  of  the  Northern  Pacific  Railroad 
Company,  after  an  order  of  withdrawal  based 
on  the  map  of  general  route,  but  before  the 
definite  location  of  the  road,  is  entitled  to  per- 
fect his  title  under  the  homestead  laws  as  soon 
as  the  land  is  surveyed,  by  Act  Cong.  May  14, 
1880,  c.  89,  §  3,  21  Stat.  140  [U.  S.  Comp. 
St.  1901,  p.  1382],  in  force  when  the  occupan- 
cy was  begun,  which  allows  one  who  has  settled 
or  "shall  hereafter"  settle  on  public  lands,  with 
a  view  to  acquiring  them  under  the  homestead 
laws,  the  same  time  to  file  his  homestead  ap- 
plication and  perfect  his  original  entry  as  is 
allowed  to  settlers  under  the  pre-emption  laws, 
and  declares  that  his  rights  shall  relate  back  to 
the  date  of  settlement. — ^Id. 

Lands  on  which  a  settlement  was  made 
under  Oregon  Donation  Act  Sept.  27,  1850,  c. 
76,  9  Stat.  496,  and  Act  Feb.  14,  1853,  c.  69, 
10  Stat.  158,  amendatory  thereof,  but  which 
were  abandoned,  without  compliance  with  the 
conditions  as  to  residence  or  proof,  15  years 
before  their  selection  as  lieu  lands  under  the 
grant  of  July  25,  1866  (14  Stat.  239,  c.  242), 
to  the  Oregon  Central  Railroad  Company,  were 
not  "reserved"  from  sale,  within  ^he  meaning 
of  that  act,  so  as  to  prevent  the  grant  from 


attaching  to  such  lands,  although  the  donation 
notification  had  not  been  formally  canceled. 
—Oregon  &  C.  R.  Co.  v.  United  States,  23  S. 
Ct.  615,  620,  189  U.  S.  108,  116,  47  L.  Ed.  726, 
732,  affirming  decree  in  part  109  P.  514,  48  C. 
C.  A.  520,  which  is  reversed  in  part  23  S.  Ct. 
673,  190  U.  S.  186,  47  L.  Ed.  1012. 

The  relinquishment  of  a  homestead  entry 
after  final  decision  of  the  Secretary  of  the  In- 
terior in  favor  of  the  entryman  in  a  contest 
with  a  railwav  company  claiming  under  a  sub- 
sequent selection  of  indemnity  lands  does  not 
inure  to  the  benefit  of  the  railway  company,  in 
view  of  the  provision  of  Act  Aug.  5,  1892,  c. 
382.  27  Stat.  390,  confining  such  selection  to 
lands  not  mineral  and  not  reserved,  "and  to 
which  no  adverse  right  or  claim  shall  have  at- 
tached or  have  been  initiated,"  and  such  land, 
by  the  express  provisions  of  Act  May  14,  1880, 
c.  89,  21  Stat.  141  (U.  S.  Comp.  St.  1901.  p. 
1393),  is  open  to  settlement  and  entry.  Judg- 
ment, Donohue  v,  St.  Paul,  M.  &  M.  Ry.  Co. 
(1907)  112  N.  W.  413,  101  Minn.  239,  affirmed. 
—St.  Paul,  M.  &  M.  Ry.  Co.  v.  Donohue,  28 
S.  Ct.  600,  210  U.  S.  21,  52  L.  Ed.  941. 

Unsurveyed  public  lan<i  within  the  place 
limits  of  the  grant  of  July  2,  1864  (chapter  217. 
13  Stat.  365),  to  the  Northern  Pacific  Railroad 
Company,  which,  at  the  time  of  the  definite  lo- 
cation of  the  line,  was  actually  occupied  by  a 
settler  intending  in  good  faith  to  acquire  title 
under  the  homestead  laws  as  soon  as  the  land 
should  be  surveyed,  was  excepted  from  the  op- 
eration of  the  land  ^rant,  although  such  oc> 
cupancy  was  not  evidenced  by  a  record  of  any 
kind.— (1911)  Northern  Pac.  Ry.  Co.  v.  Trodick,^ 
31  S.  Ct.  607,  221  U.  S.  208,  55  L.  Ed.  704,  af- 
firming judgment  (1908)  Trodick  v.  Northern 
Pac.  Ry.  Co.,  164  P.  913,  90  C.  C.  A.  653. 

A  delay  beyond  the  time  fixed  by  Act  May 
14,  1880,  c.  89,  21  Stat.  140  (U.  S.  Comp.  St. 
1901,  p.  1392),  within  which  a  homesteader 
must  me  his  application  after  a  survey  of  the 
land,  cannot  inure  to  the  benefit  of  a  railway 
company  claiming  the  land  under  the  land 
grant  of  July  2,  1864  (Act  July  2,  1864,  c.  217, 
13  Stat.  365),  on  the  theory  that  it  had  ac- 
quired an  interest  therein  by  the  mere  definite 
location  of  its  land  at  a  time  when  the  land 
was  in  the  actual  occupancy  of  the  homestead 
settler.— Id. 

$=s>80.  Withdrawal  of  lands  from,  pub- 
lio  entry  or  sale. 

See  41  Cent.  Dig.  Pub.  Lands*  ||  247-249. 

Where  the  location  of  a  railroad  line, 
whether  valid  or  not,  is  approved  by  the  land 
office,  land  withdrawn  to  satisfy  a  grant,  as 
determined  by  such  location,  is  not  thereafter 
open  to  entry  under  the  pre-emption  or  home- 
stead laws;  and  a  person  attempting  to  make 
a  homestead  entry  thereon  cannot  question 
the  legal  title  of  the  railroad.— Hamblin  v. 
Western  Land  Co.,  147  U.  S.  531,  13  S.  Ct. 
353,  37  Jj,  Ed.  267. 

Where  the  legal  title  to  certain  land  has 
been  in  controversy  between  two  railroads, 
each  claiming  under  a  land  grant,  a  third  party, 
who  has  attempted  to  make  a  homestead  entry 
on  the  land  after  the  location  of  the  two  lines 
of  railroad  has  been  approved  by  the  land  of- 
fice and  the  land  withdrawn  from  sale,  cannot 
question  the  force  and  effect  of  a  decree  deter- 
mining the  controversy  in  favor  of  one  of  the 
railroads. — Id. 

Withdrawal  of  public  lands  granted  to  rail- 
road companies  from  sale,  pre-emption,  and 
homestead  entries  may  be  made  by  the  interior 
department,  either  as  executive  acts  or  pursuant 
to  command  of  congress,  and  need  not  be  made 
by  proclamation  of  the  president.— Wood  v. 
Beach,  156  U.  S.  548,  15  S.  Ct,  410,  39  L.  Ed. 
1528. 
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On  May  29,  1856,  all  the  lands  in  the 
district  wherein  the  land  in  controversy  is  sit- 
uated were  withdrawn  from  sale  or  location, 
in  anticipation  of  Act  June  3,  1856,  granting 
certain  lands  in  aid  of  railroads.  Lands  •  to 
which  pre-emption  claims  had  attached  were 
excluded  from  operation  of  the  grant.  On  June 
12,  1856,  a  continuance  of  the  withdrawal  was 
directed.  On  October  26,  1856,  the  commission- 
er of  the  general  land  office  directed  the  local 
land  officers  to  cease  to  permit  locations  for  any 
purpose  within  15  miles  of  the  route  as  soon 
as  a  certified  map  of  the  route  was  filed  in  their 
office.  In  May  and  June,  1858,  two  pre-emp- 
tion declaratory  statements  were  filed  with  re- 
spect to  the  land  in  ^controversy.  Thereafter 
a  map  of  the  line  of  route  was  filed,  and  the 
local  officers  were  again  notified  to  withhold 
from  sale  all  lands  within  the  indemnity  limits. 
The  lands  in  controversy  were  included  in  the 
place  limits  of  the  grant  Held^  that  the  order 
withdrawing  all  the  land  in  the  district  was 
not  void  for  the  reason  that  it  withdrew  too 
much  land,  and  that,  therefore,  the  pre-emption 
claims  never  attached  so  as  to  exempt  the  land 
in  question  from  the  operation  of  the  grant. 
—Spencer  ▼.  McDougal,  159  U.  S.  62,  15  S.  Ct. 
1026,  40  L.  Ed.  76. 

An  order  of  the  Land  Department  direct- 
ing the  local  land  office  to'  suspend  from  pre- 
emption, settlement,  and  sale  a  *'body  of  land 
about  20  miles  in  width,'*  is  not  so  uncertain 
and  indefinite  as  to  be  without  legal  force 
as  to  lands  which  are  coterminous  and  within 
10  miles  of  the  line  of  the  general  route  of  the 
railroad  for  the  benefit  of  which  the  order  was 
made,  as  such  route  is  defined  on  a  map  or 
diagram  to  which  the  order  refers.  Decree 
(1905)  139  F.  614,  71  C.  C.  A.  598,  affirmed.— 
Northern  Lumber  Co.  v.  O'Brien,  27  S.  Ct.  249, 
204  U.  S.  190,  51  L.  Ed.  438. 

The  withdrawal  from  sale,  pre-emption, 
or  settlement  of  lands  within  the  indemnity 
limits  of  the  railway  land  grant  act  of  March 
3,  1863  (12  Stat.  772,  c.  98),  which  withdrawal 
was  onauthorized,  because  the  road  had  not 
then  been  definitely  located,  does  not  prevent  a 
homestead  claim  or  rij^ht  from  attaching  to 
such  land  before  definite  location,  and  such 
right  will  be  protected  as  against  the  subse- 
quent selection  of  the  land  by  the  railway  com- 
pany. Judgment  (1906)  87  P.  366,  74  Kan. 
424,  118  Am.  St  Rep.  321,  affirmed.— Brandon 
v.  Ard,  29  S.  Ct  1,  211  U.  S.  11,  53  L.  Ed.  68. 

The  Secretary  of  the  Interior  had  no  au- 
thority to  withdraw  from  settlement  lands  with- 
in the  indemnity  limits  of  the  Hastings  &  Da- 
kota Railway  land  grant  of  July  4,  1866,  in 
advance  of  a  selection  approved  by  him,  based 
upon  ascertained  losses  in  the  place  limits. 
Judgment  (1909)  119  N.  W.  1135;  107  Minn. 
568,  affirmed.— Osbom  v.  Froyseth,  30  S.  Ct 
420,  216  U.  S.  571,  54  L.  Ed.  619. 

^=»81.   Indemnity  and  lien  lands. 

See  41  Cent  Dig.  Pub.  Lands,  S9  250-252. 

By  Act  Cong.  June  2,  1864,  the  railroad 
company,  in  case  the  sections  designated  were 
occupied  by  bona  fide  settlers,  was  at  liberty  to 
select  other  sections  within  15  miles  of  the  road. 
The  company  was  required  to  file  in  the  land 
office  a  map  of  the  modified  route  whenever  it 
was  established,  and  it  then  became  the  duty 
of  the  secretary  of  the  interior  to  reserve  an 
amount  of  land  within  15  miles  of  the  road, 
equal  to  that  originally  authorized.  Held,  that 
until  the  company  filed  the  map  and  selected  the 
sections  to  which  it  was  entitled,  it  could  ac- 
quire no  lien  upon  any  part  of  the  land  out  of 
which  the  selection  was  to  be  made;  but  that 
settlers  entering  in  the  interval  were  entitled  to 
hold  their  claims.— Cedar  Rapids  &  M.  R.  R.  Co. 
v.  Herring,  110  U.  S.  27,  3  S.  Ct  485,  28  L.  Ed. 
56. 


Act  Cong.  March  3,  1857,  granted  to  the  ter- 
ritory of  Minnesota,  in  aid  of  the  construction  of 
certain  railroads,  every  alternate  section  of 
land  designated  by  odd  numbers  for  six  sections 
in  width  on  each  side  of  such  roads;  and  in 
case  it  should  appear,  when  the  lines  of  such 
roads  were  definitely  fixed,  that  the  government 
had  sold  any  of  the  sections  so  granted,  or  that 
the  right  of  pre-emption  had  attached  to  the 
same,  lands  were  to  be  selected  from  the  lands 
of  the  United  States  nearest  to  the  tiers  of 
sections  aboye  specified  equal  in  quantity  to  and 
in  lieu  of  the  lands  sold  by  the  United  States 
or  pre-empted.  Held,  that  the  indemnity  clause 
covered  losses  from  the  grant  by  reason  of  sales 
and  the  attachment  of  pre-emption  rights  before 
the  date  of  the  act,  as  well  as  such  losses  ac- 
cruing after  such  date  and  before  the  final  de- 
termination of  the  route  of  the  road. — Winona 
&  St.  P.  R.  Co.  V.  Barney,  113  U.  S.  618,  5  S. 
Ct.  606,  28  L.  Ed.  1109. 

Act  Cong.  March  3,  1865,  $  3,  provided  that 
any  lands  granted  to  Minnesota  by  Act  March 
3, 1857,  in  aid  of  railroads  which  might  be  locat- 
ed within  the  limits  of  the  extension  made  by 
the  act  of  1865  to  the  original  grant  made  by 
the  act  of  1857,  should  be  deducted  from  the  full 
quantity  of  lands  granted  by  the  act  of  1865. 
Heldf  that  said  section  3  applied  to  "granted 
lands"  of  the  former  grant  falling  within  the 
six-mile  limit,  and  not  to  possible  ^'indemnity 
lands'*  which  might  be  afterwards  acquired. 
—Barney  v.  Winona  &  St  P.  R.  Co.,  117  U.  S. 
228,  6  S.  Ct.  654,  29  L.  Ed.  858,  reversing  (C. 
C.)  24  F.  889. 

Act  Cong.  May  5,  1864,  gave  to  the  state  of 
Wisconsin,  to  be  transferred  to  a  railroad  com- 
pany, a  specified  quantity  of  land,  designated 
by  alternate  sections,  along  the  route  of  the 
proposed  railroad;  and  provided  that  if  the 
government  had,  when  the  line  of  the  road 
should  be  determined,  sold  or  reserved  any  of 
the  land  thus  granted,  or  if  the  right  of  pre- 
emption or  homestead  had  attached,  other  sec- 
tiofis,  within  a  prescribed  limit,  should  be  se- 
lected by  a  state  agent,  subject  to  the  approval 
of  the  secretary  of  the  interior.  Held,  that*  the 
indemnity  clause  covered  losses  from  the  i^rant 
by  reason  of  sales  and  attachment  of  homestead 
and  pre-emption  right  previous  to  the  date  of 
the  grant,  as  well  as  bet^^een  such  date  and  the 
date  of  the  location  of  the  railroad. — Wisconsin 
Cent.  R.  Co.  v.  Price  County,  133  U.  S.  496, 
10  S.  Ct.  341,  33  L.  Ed.  687. 

Act  Cong.  March  3,  1863,  {  1  (12  Stat  772, 
c.  98),  granted  to  the  state  of  Kansas,  to  aid  in 
constructing  certain  railroads  now  owned  by  the 
Leavenworth,  Lawrence  &  Galveston  Railroad 
Company,  every  alternate  odd-numbered  section 
of  land  within  10  miles  on  each  side  of  the  road, 
as  finally  located;  and  provided  that,  in  case  it 
were  found  that  the  United  States  had  sold 
any  of  such  lands,  or  that  the  right  of  pre* 
emption  or  homestead  settlement  had  attached, 
it  should  be  the  duty  of  the  secretary  of  the 
interior  to  select  a  sufficient  number  of  odd  sec- 
tions to  make  up  the  deficiency  from  lands  lying 
nearest  to  the  tiers  of  sections  granted,  and 
«witbin  20  miles  of  the  road.  Section  2  provided 
that  sections  which  shall  remain  to  the  United 
States  within  10  miles  on  each  side  of  said  road, 
being  the  even-numbered  sections,  "shall  not  be 
sold  for  le^  than  double  the  minimum  price  of 
the  public  lands  when  sold,  nor  shall  any  of  said 
lands  become  subject  to  sale  at  private  entry, 
until  the  same  shall  have  been  first  offered  at 
public  sale  to  the  highest  bidder,  at  or  above  the 
Increased  minimum  price*' ;  saving  to  bona  fide 
settlers  under  the  pre-emption  and  homestead 
laws  the  right  to  purchase  "at  the  increased 
minimum  price,"  and  provided  that  settlers  on 
any  of  said  * 'reserved  sections,"  under  the  home- 
stead law,  should  be  entitled  to  patents  for  an 
amount  not  exceeding  80  acres.    Held,  that  the 
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even-nambered  sections  within  the  10-mile  limit 
were  "reserved*'  by  the  United  States,  within 
the  meaning  of  Act  Cong.  July  26,  1866,  mak- 
ing similar  grants  to  the  Union  Pacific  Railroad 
Company,  Southern  Branch,  (now  the  Missouri, 
Kansas  &  Texas  Railway  Company,)  with  right 
to  make  up  similar  deficiencies  **from  the  public 
lands  of  the  United  States  nearest  to"  the  sec- 
tions granted,  and  not  /'heretofore  reserved  to 
the  United  States  by  any  act  of  congress,"  for 
the  purpose  of  aiding  in  any  object  of  internal 
improvement  "or  other  purpose  whatever;'*  and 
hence,  although  the  10-mile  limit  of  the  former 
road  was  overlapped  by  the  20-mile  indemnity 
limit  of  the  latter,  such  even  sections  could  not 
be  selected  as  indemnity  to  the  latter.  Heldt 
that  as  the  act  of  1863  did  not  apply  its  provi- 
sions .respecting  the  sale  of  the  even  sections  at 
double  the  minimum  price  of  public  lands  at 
public  auction,  etc.,  to  the  lands  lying  outside 
the  10-mile  limits,  and  inside  the  indemnity  lim- 
its, the  even  sections  in  the  latter  tract  were 
not  "reserved,**  and  were  subject  to  selection 
for  indemnity  to  the  Missouri-Kansas  Company, 
under  the  provision  of  the  act  of  1866,  allowing 
it  to  be  indemnified  ''from  the  public  lands  of 
the  United  States  nearest  to  the  sections  above 
specified,**  namely,  the  odd  sections  within  the 
place  or  grant  limits  6f  the  latter  road.— United 
States  V.  Missouri.  K.  &  T.  R.  Co..  141  U.  S. 
358,  12  S.  Ct.  13,  35  L.  Ed.  766,  reversing 
decree  (C.  C.)  37  F.  68. 

The  full  legal  title  to  the  even-numbered 
sections  within  the  indemnity  limits  of  the 
ILeavenworth  road  remained  in  the  United 
States  until  those  sections  were  actually  selected 
and  set  apart  for  indemnity  to  the  Missouri- 
Kansas  Company;  and  hence  such  sections' were 
subject,  in  the  meantime,  to  the  homestead  pre- 
emption laws,  and  any  rights  acquired  there- 
under by  third  jparties  were  not  displaced  by 
subsequent  selection  and  patent  to  the  railroad 
company. — ^Id. 

The  grant  by  Act  Cong.  May  12, 1864,  to  the 
state  of  Iowa,  to  aid  in  the  construction  of  two 
railroads  in  that  state,  of  alternate  sections  of 
land  within  10  miles  of  the  railroads,  being 
resMcted  to  sections  within  the  10-mile  limit, 
except  when  such  sections  had  previously  been 
disposed  of  by  the  government,  and  there  being 
no  statement  of  the  number  of  acres  to  be  cover- 
ed, the  United  States  was  not  bound  to  make 
up  deficiencies  caused  by  the  fact  that  some 
of  the  sections  contained  less  than  640  acres.-^ 
6ioux  City  &  St.  P.  R.  Co.  v.  United  States, 
169  U.  S.  349,  16  S.  Ot.  17,  40  L.  Ed.  177. 

Lands  lying  within  the  indemnity  limits  of 
an  earlier  railway  grant,  and  which  were  with- 
drawn from  sale  by  the  secretary  of  the  interior 
Srior  to  the  definite  location  of  the  line  of  the 
forthem  Pacific  Railroad  Company,  were  ex- 
cluded from  the  grant  to  the  latter  company  under 
the  act  of  July  2,  1864,  which  passed  only  lands 
to  which  the  United  States  had  full  title,  "not 
reserved,  sold,  granted,  or  otherwise  appropri- 
ated, and  free  from  pre-emption,  or  other  claims 
or  rights,  at  the  time  the  line  of  said  road  is  def- 
initely fixed.*'  Decree,  68  F.  993,  16  C.  C.  Ai 
97,  affirmed.— Northern  Pac.  R,  Co.  v.  Musser- 
Sauntry  Land,  Logging  &  Manufacturing  Co., 
18  S.  Ct.  205,  168  U.  S.  604,  42  Ll  Ed.  596. 

The  construction  given  by  the  land  de- 
partment since  1888  to  the  Northern  Pacific 
land  grant  act  of  1864,  that  the  land  depart- 
ment was  not  authorized  thereby  to  withdraw 
from  the  settlement  laws  any  lands  within  the 
indemnity  limits  of  the  grant  upon  the  mere 
receipt  and  approval  of  the  map  of  definite 
location  of  the  railroad,  is  not  so  plainly  or 
palpably  erroneous  as  to  justify  the  supreme 
court  of  the  United  States  in  adopting  a  dif- 
ferent construction,  in  view  of  the  provisions 
of  section  6  that  "the  odd  sections  of  land 
hereby  granted  shall  not  be  liable  to  sale,  or 
entry,  or  pre-emption  before  or  after  they  are 
surveyed  except  by   said  company  as  provid- 


ed in  this  act,"  but  that  the  provisions  of  the 
pre-emption  and  homestead  laws  "shall  be.  and 
the  same  are  hereby,  extended  to  all  other  lands 
on  the  line  of  said  road  when  surveyed,  ex- 
cepting those  hereby  granted  to  said  company.** 
—Hewitt  V.  Schultz,  21  S.  Ct  309,  180  U.  S- 
139,  45  L.  Ed.  463,  reversing  judgment  76  N. 
W.  230,  7  N.  D.  601 ;  Powers  v.  Slaght,  21  S. 
Ct  319,  180  U.  S.  173,  45  L.  Ed.  479,  affirm- 
ing  judgment  55  P.  1103,  20  Wash.  712;  Moore 
V.  Cormode,  21  S.  Ot.  324,  180  U.  S.  167,  45  L. 
Ed.  476.  affii-ming  judgment  55  P.  217,  20 
Wash.  305. 

The  secretary  of  the  interior  is  not  au- 
thorized, by  the  act  of  July  2,  1864,  to  with^ 
draw  from  sale  or  entry  under  the  pre-emption 
and  homestead  laws  of  the  United  States  the 
odd-numbered  sections  of  land  within  the  in- 
demnity limits  of  the .  Northern  Pacific  Rail- 
road Company  as  defined  by  its  map  of  defi- 
nite location,  in  advance  of  any  selection  based 
on  ascertained  losses  of  distinct  tracts  in  the 
place  limits.  Judgment  55  P.  1103,  20  Wash. 
713,  affirmed.— Moore  v.  Stone,  21  S.  Ct  322, 
180  U.  S.  180,  45  L.  Ed.  483. 

The  secretary  of  the  interior  was  not  au- 
thorized, by  the  act  of  July  27,  1866  (14  Stat 
292),  making  a  land  grant  in  aid  of  the  South- 
em  Pacific  Railroad,  to  withdraw  from  settle- 
ment lands  within  the  indemnity  limit  of  such 
grant  in  advance  of  any  selections  by  the  rail- 
road company  based  on  ascertained  losses  in 
the  place  limits,  in  view  of  the  provisions  of 
section  6  that  the  "odd  sections  of  land  hereby 
granted  shall  not  be  liable  to  sale  or  entry  or 
pre-emption,  before  or  after  they  are  surveyed, 
except  by  said  companj^  as  provided  in  this 
act"  but  that  the  provisions  of  the  pre-emp- 
tion and  homestead  laws  "shall  be  and  the 
same  are  hereby  extended  to  all  other  lands  on 
the  line  of  said  road  when  surveyed,  except- 
ing those  hereby  granted  to  said  company.**-^ 
Southern  Pac.  R.  Co.  v.  Bell,  22  S.  Ct  232, 
183  U.  S.  675,  46  L.  Ed.  383,  affirming  judg- 
ment 58  P.  1116,  125  Cal.  xix:  Groeck  v. 
Southern  Pac.  R.  Co.,  22  S.  Ct  268,  183  U.  & 
690,  46  L.  Ed.  390. 

Even-numbered  sections  of  land  within  the 
place  limits  of  the  grant  to  the  Union  Pacific 
Railroad  Company  by  the  Acts  of  July  1,  1862 
(12  Stat  489,  c.  120),  and  July  2,  1864  (13 
Stat  356,  c.  216),  were  not  open  to  selection 
bv  the  Missouri,  Kansas  &  Tetas  Railroad 
Cfompany  as  indemnity  lands  in  satisfaction  of 
the  grant  by  the  act  of  July  26,  1866  (14  Stat 
289,  c.  270),  after  the  passage  of  the  act  of 
March  6,  1868  (15  Stat.  39,  c.  20),  doubling  the 
price  of  the  even-numbered  sections  of  land 
within  the  place  limits  of  the  Union  Pacific 
railroad  grants,  and  providing  that  they  should 
be  subject  only  to  entry  under  the  pre-emptioiir 
and  homestead  laws.  Judgments,  62  P.  1116w 
62  Kan.  866,  affirmed.— Clark  v.  Herington,  2i 
S.  Ct  872.  186  U.  S.  206,  46  L.  Ed.  1128. 

The  approval  by  the  land  department  of 
the  selection  by  a  railroad  company  as  indem- 
nity landp  of  sections  which,  under  an  act  of 
congress,  were  subject  only  to  entry  under  the 
homestead  and  i>re-emption  laws,  did  not  oper- 
ate to  vest  the  title  in  the  company. — Id. 

Indemnity  selections  cannot  be  made  by 
the  Southern  Pacific  Railroad  Company  from 
lands  within  the  indemnity  limits  of  the  grant 
to  it  by  Act  March  3,  1871,  c  122  (16  Stat 
573)  §  23,  which  are  also  within  the  forfeited 
place  limits  of  the  grant  to  the  Texas  Pacific 
Railroad  Company  by  section  9  of  the  same  act 
Decree,  109  8^913,  48  C.  C.  A.  712,  affirmed.— 
Southern  Pac.  R.  Co.  v.  United  States,  23  S. 
Ct  567.  189  U.  S.  447,  47  L.  Ed.  896. 

The  selection  of  lands  within  the  indem- 
nity limits  of  the  grant  made  by  Act  July  25, 
1866,  c.  242  (14  Stat.  239),  to  the  CalifornU  it 
Oregon  Railroad  Company  to  supply  deficien- 
cies in  the  place  limits,  cannot  defeat  or  destroy 
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the  rights  of  a  settler  under  that  act  arising 
from  a  previous  bona  fide  occupancy  with  the 
intention  of  perfecting  title  under  the  home- 
stead laws  as  soon  as  the  land  should  be  sur- 
veyed.—Oregon  &  C.  R.  Co.  V.  United  States,  23 
S.  Ot.  615,  ^0,  189  U.  S.  103,  116,  47  L.  Ed. 
726,  732,  affirming  decree  in  part  109  P.  514,  48 
C.  C.  A.  520,  which  is  reversed  in  part  23  S.  Ct. 
673,  190  U.  S.  186,  47  L.  Ed.  1012. 

The  rights  of  one  who  has  settled  in  good 
faith  OB  an  odd-numbered  section  within  the 
indemnity  limits  of  the  grant  by  Act  July  25, 
1866,  c.  242  (14  Stat.  239),  to  the  California 
&  Oregon  Railroad  Company  prior  to  their 
selection  by  that  company  to  supply  deficiencies 
in  the  place  limits,  cannot  be  affected  by  the 
fact,  subsequently  appearing,  that  all  the  odd- 
numbered  sections  within  such  indemnity  lim- 
its were  needed  to  supply  deficiencies  in  the 
place  limits. — Id. 

Delay  upon  the  part  of  the  Commissioner 
of  the  Land  Office  in  making  the  survey  called 
for  with  all  "convenient  speed"  by  Act  May  4, 
1870,  c.  69  (16  Stat.  94),  granting  land  in  aid 
of  railroad  construction,  cannot  defeat  the 
rights  of  a  settler  attaching  under  that  act  in 
virtue  of  his  bona  fide  occupancy  of  lands  with- 
in the  indemnity  limits  of  such  grant  in  ad- 
vance of  their  selection  to  supply  a  deficiency  in 
the  place  limits,  with  the  intention  of  perfecting 
his  title  under  the  homestead  laws  as  soon  as 
the  lands  should  be  surveyed. — Id. 

No  interest  in  any  specific  sections  of  land 
within  the  indemnity  limits  of  the  grant  made 
by  Act  July  25,  1866,  c.  242  (14  Stat.  239), 
to  the  California  &  Oregon  Railroad  Company, 
could  be  acquired  by  that  company  in  advance 
of  their  actual  and  appr6ved  selection  to  sup- 
ply deficiencies  in  the  place  limits. — Id. 

Under  the  land  grants  to  the  Oregon  & 
California  Railroad  Company  of  July  25,  1866 
(14  Stat.  239),  and  May  4,  1870  (16  Stat.  94), 
the  title  to  aU  lands  within  the  indemnity  limits 
remained  in  the  United  States,  and  such  lands 
subject  to  disposition  and  to  settlement  imder 
the  homestead  and  pre-emption  laws,  until  the 
fact  of  a  deficiency  in  the  primary  grant  had 
been  ascertained,  the  indemnity  lands^  in  lieu 
thereof  selected,  and  such  selections  approved 
by  the  secretary  of  the  interior. — ^Id. 

The  Secretary  of  the  Interior  was  not  au- 
thorized, upon  the  mere  acceptance  of  the  map 
of  definite  location,  to  withdraw  from  the  op- 
eration of  the  settlement  laws  any  lands  with- 
in the  indemnity  limits  of  the  grant  made  to 
the  California  &  Oregon  Railroad  (Company  by 
Act  July  25,  1866,  c.  242  (14  Stat.  239),  which 
provided  for  the  selection  of  lands  within  such 
limits  in  lieu  of  any  within  the  place  limits 
which  should  be  found  to  have  been  granted, 
sold,  reserved,  occupied  by  homestead  settlers, 
pre-empted,  or  otherwise  disi)osed  of,  and  em- 
powered the  Secretary  of  the  Interior,  upon  the 
filing  of  the  map  of  the  survey,  to  withdraw 
from  sale  "public  lands  herein  granted  on  each 
side  of  said  railroad,  so  far  as  located  and  with- 
in the  limits  before  specified." — Id. 

The  protection  afforded  to  bona  fide  set- 
tlers by  Act  March  3,  1887.  c.  376,  |  5,  24  Stat. 
566  [U.  S.  Comp.  St.  1901,  p.  1595],  against 
the  preferential  right  of  purchase  given  by  that 
section  to  bona  fide  purchasers  from  the  railway 
company  of  lands  excepted  from  the  operation 
of  its  congressional  land  grant,  does  not  cover 
a  subsequent  settlement  of  land  within  the  in- 
demnity limits  of  such  grant,  made  with  knowl- 
edge that  it  had  been  withdrawn,  from  entry, 
and  had  been  selected  %o  supply  deficiencies 
claimed  to  exist  within  the  place  limits.  Judg- 
ment, O'Connor  v.  Gertgens,  89  N.  W.  866,  85 
Minn.  481,  affirmed. — Gertgens  v.  O'Connor,  24 
S.  Ct.  94, 191  U.  S.  237.  48  L.  Ed.  163. 

The  doctrine  of  relation  precludes  the  Unit- 
ed States  from  retaining,  as  against  its  gran- 


tees of  lands  within  the  indemnity  limits  of  the 
grant  made  by  Act  June  3,  1856,  c.  41  (11  Stat. 
17),  in  aid  of  railway  construction,  a  sum  which 
it  collected  from  trespassers  thereon  for  the  re-  ' 
moved  of  iron  and  stone  from  the  land  during 
the  period  between  the  selection  of  such  lands 
to  supply  in  part  a  large  deficiency  in  the  place 
limits,  and  tne  approval  of  such  selection  by 
the  Secretary  of  the  Interior.  Judgment,  In  re 
Alabama  State  Land  Co.,  38  Ct.  CI.  759,  affirm- 
ed.—United  States  V.  Anderson,  24  S.  Ct  716, 
194  U.  S.  394,  48  L.  Ed.  1035. 

A  certification  to  the  state  of  Minnesota, 
made  by  the  Secretary  of  the  Interior,  for  the 
benefit  of  a  railway  company,  of  land  within 
the  indemnity  limits  of  Railway  Land  Grant 
Act  July  4,  1866,  c.  168  (14  Stat.  87),  even  if 
erroneous,  is  not  absolutely  void  because  of  a 
previoua  application  to  enter  the  land  as  a 
homestead  after  a  prior  homestead  entry  had 
been  canceled  for  abandonment,  which  applica- 
tion was  refused  because  the  land  in.  question 
had  then  been  withdrawn  from  market  by  the 
Land  Department,  where  this  refusal  was  ac- 
quiesced in  and  an  entry  was  then  made  under 
an  amended  application,  which  did  not  cover 
the  land  in  question,  although  the  entry  man 
thereunder  made  use  of  such  land  in  connec- 
tion with  his  own,  but  without  laying  daim 
to  it  as  land  which  he  had  attempted  to  enter, 
and  which  had  been  improperly  or  wrongfully 
refused  him.  Judgment,  116  F.  969,  54  C.  C. 
A.  545,  affirmed.— United  States  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  25  S.  Ct.  113,  195  U.  S. 
524,  49  L.  Ed.  306. 

No  interest  in  lands  within  the  indemnity 
limits  of  the  land  grant  to  the  Northern  Pacific 
Railroad  Company,  made  by  Act  July  2,  1864, 
c.  217,  13  Stat.  365,  was  acquired  by  that 
company  by  virtue  of  a  filing  oi  its  list  of  se- 
lections of  such  lands  to  supply  deficiencies 
within  the  place  limits,  but  such  lands  remain 
open  as  before  to  settlement  or  occupation  un^ 
der  the  pre-emption  or  homestead  laws  until  the 
selections  were  formally  approved  by  the  Sec- 
retary of  the  Interior.  Judgment,  95  N.  W. 
763,  90  Minn.  108,  reversed.— Sjoli  v.  Dreschel, 
26  S.  Ct.  154,  199  U.  S.  564,  50  L.  Ed.  311. 

The  selection  of  land  within  the  Indemnity 
limits  of  the  railroad  land  grant  of  July  4,  1866, 
to  supply  deficiencies  in  the  place  limits,  confers 
no  rights  upon  the  railway  company  as  against 
a  person  then  actually  occupying,  in  good  faith, 
a  portion  of  the  lands  so  selected,  and  claiming 
it  as  a  homestead,  although  his  entry  was  sub- 
sequently rejected  by  the  Land  Department,  ei- 
ther because  the  Secretary  of  the  Interior  had, 
though  without  authority,  withdrawn  the  lands 
from  settlement,  or  because  of  defects  in  his  ap- 
plicatdon.  Judgment  (1909)  119  N.  W.  1135, 
107  Minn.  568,  affirmed.— Osbom  v.'  Proyseth, 

30  S.  Ct.  420,  216  U.  S.  571,  54  L.  Ed.  019. 

An  attempt  by  a  railway  company  to  select 
lieu  lands  within  the  indemnity  limits  of  the 
grant  of  July  4,  1866,  which  was  unsuccessful 
because  such  selection  was  rejected  by  the  Sec- 
retary of  the  Interior  for  the  failure  of  the  rail- 
way company  to  furnish  a  list  of  the  lands  lost 
within  the  place  limits  for  which  the  lieu  lands 
were  Selected,  cannot  carry  back  the  title  of 
those  claiming  under  the  railway  company  un- 
der a  second  selection,  made  when  the  land  in 
question  was  in  the  actual  bona  fide  occupancy 
of  a  person  claiming  it  as  a  homestead. — Id. 

Lands  lawfully  embraced  in  a  list  of  in* 
demnitjr  selections  filed  by  the  Northern  Pacific 
Railroad  Company  with  the  Land  Department, 
and  subsequently  approved  by  the  Secretary  of 
the  Interior,  were  not  subject  to  entry  or  pur^ 
chase  under  the  federal  land  laws  during  the 
interim  between  the  date  of  filing  and  the  date 
of  such  approval.— (1911)  Weyerhaeuser  v.  Hoyt, 

31  S.  Ct.  300.  219  U.   S.  380,  55  L.  BM.  258, 
reversing  decree  Hoy^t  v.   Weyerhaeuser""  (1908) 
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161  F.  324,  88  0.  O.  A.  404;  (1911)  Campbell 
V.  Weyerhaeuser,  31  S.  Ct  321,  219  U.  S. 
424.  55  L.  Ed.  279,  affirming  decree  (1908)  161 
F.  332,  88  C.  C.  A.  412;  (1911)  Northern  Pac. 
Ry.  Co.  V.  Wass,  31  S.  Ct.  321,  219  U.  S.  426, 
55  L.  Ed.  280,  reversing  judgment  (1908)  117 
N.  W.  1126,  105  Minn.  625. 

A  valid  basis  is  afforded  for  the  selection 
by  the  Northern  Pacific  Railroad  Company  of 
lands  within  the  second  indemnity  limits,  under 
the  joint  resolution  of  May  31,  1870,  No.  67 
(16  Stat.  378),  where  certain  lands  did  not  pass 
under  its  land  grant  of  July  2,  1864,  c.  217,  13 
Stat.  365,  367,  c.  217,  because  they  fell  within 
the  indemnity  limits  of  the  grant  of  May  5, 
1864  (Act  May  5.  1864,  c.  79^  13  Stat.  64),  in 
aid  of  another  railroad,  as  adjusted  to  the  line 
of  definite  location  of  that  road,  and  were  select- 
ed by  that  road  after  the  date  of  the  Northern 
Pacific  land  grant,  but  prior  to  the  definite  lo- 
cation of  that  line  of  road.— Id. 

A  selection  of  indemnity  lands  by  the 
Northern  Pacific  Railroad  Company,  under  Act 
July  2.  1864.  c.  217,  13  Stat.  365,  and  the  joint 
resolution  of  May  31,  1870,  No.  67,  16  Stat 
378,  is  not  unlawful  because  the  tract  selected 
was  not  on  the  same  side  of  the  railroad  as  the 
tract  lost,  and  was  not  the  nearest  unappropri- 
ated land. — Id. 

Lands  within  the  indemnity  limits  of  the 
land  grant  to  the  Northern  Pacific  Railroad 
Company  could  not  be  claimed  under  vthe  provi- 
sions of  Act  July  1,  1898,  c.  546,  30  Stat.  620, 
enacted  to  settle  the  disputes  arising  out  of  con- 
flicting rulings  of  the  Land  Department  with 
reference  to  the  eastern  terminus  of  the  railroad 
as  affecting  its  land  grant,  by  a  person  relying 
upon  an  alleged  purchase  under  the  timber  and 
stone  act,  where,  prior  to  January  1,  1898.  noth- 
ing more  had  been  done  than  to  file  application 
for  the  land.— Id. 

Residence  and  occupancy  by  a  homestead 
claimant  between  the  rejection,  because  not  ac- 
companied by  a  designation  of  the  loss  in  the 
place  limits,  of  a  selection  within  the  indemnitv 
limits  of  the  railroad  land  grant  July  4,  1866. 
and  a  second  approved  indemnity  selection  oe 
the  same  tract,  initiated  a  homestead  right  su- 
perior to  the  indemnity  selection.— Svor  v.  Mor- 
ris. 33  S.  Ct.  385.  227  U.  S.  524.  57  L.  Ed. 
623,  reversing  judgment  Morris  v.  Svor,  136  N. 
W.  852,  118  Minn.  344. 

Failure  of  a  homestead  settler  to  assert  his 
claim  at  the  local  land  ofllce  within  three 
months  from  settlement,  as  required  by  Act 
May  14,  1880,  S  3,  and  Rev.  St.  S  2265,  is  not 
a  matter  of  which  advantage  can  be  taken  by^  a 
railroad  company,  in  connection  with  an  in- 
demnity railroad  selection.— Id. 

Lands  lawfully  embraced  in  indemnity  se- 
lections of  the  Northern  Pacific  Railway  Com- 
pany filed  with  the  Land  Department  and  ap- 
proved by  the  Secretary  of  the  Interior  are  not 
subject  to  entry  or  purchase  between  the  date 
of  filing  and  the  approval. — ^Northern  Pac.  R, 
Co.  V.  Houston,  34  S.  Ct.  113,  231  U.  S.  181, 
58  L.  Ed.  176,  reversing  judgment  Houston  v. 
Northern  Pac.  Ry.  Co.,  123  N.  W.  922,  109 
Minn.  273,  18  Ann.  Cas.  325. 

$=>82.   Surrey,   eeleotion,    and   eertiflca- 
tlon  of  lands. 

See  41  Cent.  Dig.  Pub.  Lands,  SS  236,  253-266.      < 

Where,  by  Act  Obng.  July  2.  1864  (13 
Stat.  365),  granting  lands  m  aid  of  tne  Northern 
Pac.  R.  Co.,  it  is  provided  that  "congress  may, 
at  any  time,  having  due  regard  for  the  rights 
of  the  company,  "add  to,  alter,  amend,  or  re- 
peal this  act,"  it  is  competent  for  congress  to 
provide,  by  a  statute  (Act  July  17,  1870): 
16  Stat.  291)  enacted  before  any  of  the  road 
had  been  built  or  any  of  the  land  earned  under 
the  terms  of  the  grant,  that  the  cost  of  sur- 
veying, selecting,  and  conveving  the  land  shall 
be  paid  into  the  treasury  oi  the  United  States 
before  any  of  the  land  granted  shall  be  convey- 


ed to  the  company.— Northern  Pac.  R.  Co.  v. 
Rockne,  115  U.  S.  600,  6  S.  Ct.  201,  29  L.  Ed. 
477. 

In  an  act  'granting  land  to  a  railroad  in 
1871,  nothing  was  said  as  to  payment  of  the 
costs  of  survey,  although  incurred  at  the  time. 
Heldj  that  that  fact  did  not  bring  the  grantee 
within  the  clause  of  the  act  of  July  31,  1876 
[U.  S.  Comp.  St.  1901,  p.  1475],  saving  from 
its  operation  such  grantees  as  should  be  ex- 
empted by  law  from  the  payment  of  such  costs. 
—New  Orleans  Pac.  R.  Co.  v.  United  States, 
124  U.  S.  124.  8  S.  Ct.  417,  31  L.  Ed.  383. 

By  an  act  of  March  3,  1871,  certain  survey- 
ed lands  were  granted  to  a  railway  provided 
its  line  should  be  complete  within  five  years, 
and,  if  the  company  should  fail  to  complete  the 
road  within  the  time,  congress  might  secure 
its  speedy  completion.  Act  of  July  31,  1876 
[U.  S.  Comp.  St.  1901,  p.  1475],  provides  that 
before  any  land  granted  to  any  railway  shall  be 
conveyed,  the  costs  of  survey  shall  be  paid  by 
the  party  in  interest.  The  line  was  not  com- 
pleted within  the  time  stipulated.  Held^  that 
confess  had  a  right  to  impose  a  new  condition 
on  Its  grant,  and  that  the  company  was  not  en- 
titled to  recover  the  money  paid  by  it  for 
surveys  under  protest;  and  that  the  right  of 
congress  to  impose  such  condition  was  not  af- 
fected by  the  authority  given  it  to  complete 
the  road. — ^Id. 

Section  21,  requiring  that  the  cost  of  sur- 
veying, selecting,  and  conveying  the  lands  shall 
be  paid  before  the  patents  are  iasued.  does  not 
show  an  intention  to  retain  title  in  the  govern- 
ment until  that  time,  but  merely  affords  a 
means  of  compelling  the  payment  of  such  costs. 
— Deseret  Salt  Co.  v.  Tarpey.  142  U.  S.  241,  12 
S.  Ct.  158,  35  L.  Ed.  999,  affirming  judgment 
Tarpey  v.  Deseret  Salt  Co.,  5  Utoh,  494,  17  P. 
631. 

Act  July  15,  1870  (16  Stat.  305),  requires 
the  Northern  Pacific  Railroad  Company,  before 
it  shall  be  entitled  to  a  conveyance  of  the  lands 
thereby  granted,  to  pay  into  the  treasury  of 
the  United  States  the  cost  of  surveying,  select- 
ing, and  conveying  such  lands;  and.  where  it 
does  not  appear  that  such  costs  have  been  paid, 
a  grantee  of  the  company  has  not  such  title  to 
the  land  as  a  vendee  in  a  contract  for  the  sale 
thereof  can  be  compelled  to  accept.— Ankeny 
v.  Clark,  148  U.  S.  345,  13  S.  Ct  617,  37  L. 
Ed.  475,  affirming  judgment  1  Wash.  St  549, 
20  P.  583. 

$=>84«  Conditions  of  grant. 

See  41  Cent.  Dig.  Pub.  Lands,  81  259-26S. 

$=>85.  *— -  Constmction    and    operation 
in  soneral. 

See  41  Cent  Dig.  Pub.  Lands,  S  269. 

The  act  of  congress  of  1863  provided  for 
two  railroads,  the  first  from  the  city  of  Leaven* 
worth  by  wa^  of  Lawrence  to  the  southern  line 
of  the  state  in  the  direction  of  Galveston  Bay. 
The  second  was  from  the  city  of  Atdiison  by 
way  of  Topeka  to  the  western  line  of  the  state. 
with  a  branch  from  where  this  last-named  road 
crosses  the  Neosho  river,  down  the  valley  of 
that  river,  "to  the  point  where  the  Leavenworth 
road  enters  the  valley  of  the  Neosho,"  and 
granted  lands  to  that  point.  Held,  that  the 
junction  of  this  branch  road  mth  the  one  from 
Leavenworth,  "wnere  the  Leavenworth  road 
enters  the  valley  of  the  Neosho,"  was  not  re- 
quired to  be  on  the  very  crest  of  the  Neosho 
valley,  as  reached  by  the  latter  road,  but  at  a 
convenient  point  for  such  crossing  in  the  nar- 
row valley  of  the  Neosho  river;  and  as  this 
point  has  been  adopted  by  the  companies  build- 
ing both  roads,  and  accepted  by  the  officers  of 
the  land  department  in  selecting  indemnity 
lands,  certification  of  these  lands  to  the  state 
for  the  company  which  has  built  the  road  and 
received  the  patents  of  the  state  will  not  be  va- 
cated.—Kansas  City,  L.  &  S.  K.  R.  Co.  r, 
Brewster,  US  U.  S.  682,  7  S.  Ct  66,  30  U 
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Kd.  281,  reveralnff  .decree  (O.  0.)  Brewster  v. 
Kansas  City,  L.  £  S.  K.  R.  Co.,  26  F.  243. 

Provisos  in  Railway  Land  Grant  Act  April 
10,  1869,  and  Act  May  4,  1870,  f  4,  as  to 
terms  of  sale  to  actual  settlers,  are  cot  condi- 
tions subsequent,  a  breach  of  which  incurs  a 
forfeiture,  but  valid  and  enforceable  covenants. 
—Oregon  &  C.  R.  Co.  v.  United  States,  85  S. 
Ct,  008»  238  U.  S.  393,  69  L.  Ed.  1360. 

Bee  41  Cent  Dig.  Pub.  Lands.  IS  260.  282-266. 

Any  forfeiture  of  a  grant  of  land  to  a  rail- 
road, consequent  upon  a  failure  to  comply  with 
the  conditions  thereof,  can  only  be  enforced  by 
the  United  States  in  a  proper  proceeding,  and 
cannot  avail  a  subsequent  pre-exnptor  of  a  por- 
tion of  the  lands  affected.— Van  Wyck  v.  Knev- 
al^  106  U.  S.  360,  1  S.  Ct,  336,  27  L.  Ed. 

Defendant  in  ejectment  claimed  title  b/ 
mesne  conveyances  under  Act  Cong.  Feb.  9, 
1853  aO  Stat.  155),  granting  lands  to  the 
states  of  Arkansas  and  Missouri  in  aid  of  a 
certain  railroad,  but  it  appeared  that  at  the 
time  his  deed  was  executed  a  sufficient  number 
of  miles  of  road  had  not  been  built  to  authorize 
the  sale  of  the  land  under  the  provisions  of  the 
act  that  if  the  road  was  not  completed  within  10 
years  the  lands  unsold  should  revert  to  the 
United  States.  The  road  was  not  completed 
in  accordance  with  the  provisions  of  that  act, 
but  J^  Act  Cong.  July  28,  1866  (14  Stat  p.  338, 
c.  300),  the  provisions  of  the  original  act  are 
revived  for  tne  term  of  10  years,  and  all  the 
lands  therein  granted  which  by  the  terms  there- 
of had  reverted  to  the  United  States  were  re- 
stored to  the  same  custody,  control,  and  condi- 
tion, and  subject  to  the  same  uses  and  trusts, 
as  they  were  at  the  time  the  reversion  took 
place,  except  that  all  mineral  lands  within  the 
limits  of  the  grant  are  reserved  to  the  United 
States.  J7e{d,  that  no  forfeiture  was  declared 
by  the  latter  act,  and  that  defendant's,  title  was 
not  affected  by  a  sale  under  a  lien  in  favor  of 
the  state,  made  after  the  expiration  of  the  time 
limited  for  the  completion  of  the  road. — St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  McGee,  115  U.  S. 
469,  6  S.  Ct.  123.  29  L.  Ed.  446 ;  Doe  v.  Lar- 
more,  116  U.  S.  198,  6  S.  Ct.  365,  29  L.  Ed. 
598. 

Though  Act  Cong.  July  25,  1866  (14  Stat 
239),  making  a  grant  of  a  portion  of  the  public 
land  and  a  right  of  way  through  it  in  aid  of 
the  railroad  therein  mentioned,  provides  in 
section  6  that  in  case  of  the  failure  to  complete 
the  road  within  the  prescribed  time  the  "act 
shall  be  null  and  void,"  mere  failure  to  com- 
plete the  road  in  the  time  limited  does  not  for- 
feit the  right  to  construct  it,  for  the  grant  is 
on  condition  subsequent,  and  no  forfeiture  takes 
effect  without  some  action  by  the  grantor  mani- 
festing an  intention  to  resume  its  title. — Bybee 
V.  Oregon  &  C.  R.  Co.,  139  U.  S.  663,  11  S. 
Ct.  641.  35  L.  Ed.  305,  affirming  judgment 
<C.  C.)  26  F.  686. 

The  grant  to  the  Union  Pacific  and  other 
railway  companies  by  Act  Cong.  July  1,  1862 
(12  Stat.  489),  of  every  alternate  section  of  land 
designated  by  odd  numbers  to  the  extent  of  five 
alternate  sections  per  mile,  etc.,  waa  not  quali- 
fied or  restricted  by  section  4  (as  amended  by 
Act  Jnly  2,  1864,  {  6).  which  authorized  the 
issuance  of  patents  for  the  proper  sections  of 
land  only  upon  the  completion  of  each  20  miles 
of  the  road,  which  section  only  served  to  fur^ 
nish  to  the  companies  conclusive  evidence  that 
all  the  conditions  of  the  grant  have  been  ful- 
filled, and  to  compel  the  application  of  the 
lands  to  the  purposes  prescribed.— Deseret  Salt 
Co.  ▼.  Tarpey,  142  U.  S.  241,  12  S.  Ct  158,  35 
L.  E3d.  999,  affirming  judgment  Tarpey  v.  Des- 
eret Salt  Ca,  5  Utah,  494,  17  P.  631. 

By  Act  May  4,  1870,  congress  granted  lands 
to  aid  in  the  construction  of  '^a  railroad  and  tel- 


egraph line  from  P.  to  A.  and  from  a  suitable 

Soint  of  junction  near  F.  to  the  Y.  river  near 
I."  F.  lay  nearlv  due  west  from  P.  in  the  gen- 
eral direction  of  tne  road  from  P.  to  A. ;  and  M. 
lay  nearly  due  south  from  F.  and  entirely  out 
of  the  line  from  P.  to  A.  ,The  road  was  built 
from  P.  to  F.,  and  thence,  nearly  at  a  right 
angle,  from  F.  to  M.  No  other  part  of  the  road 
having  been  completed  within  the  time  limited 
by  the  granting  act,  congress,  by  Act  Jan.  31, 
1885,  declared  so  much  of  the  granted  lands 
"as  are  adjacent  to  and  coterminous  with  the 
uncompleted  pordona  of  said  road,  and  not  em- 
braced within  the  limits  of  said  grant  for  the 
completed  portions,"  forfeited  to  the  govern- 
ment. ^e/<i,  that  the  ^^ranting  act  contemplat- 
ed two  roads,  a  main  line  from  P.  to  A.  and  a 
branch  from  F.  to  M.,  and  therefore  the  lands 
lying  within  the  quadrant  formed  by  imaginary 
lines  drawn  north  and  west  from  F.  at  right 
angles  to  the  courses  of  the  roads  from  P.  to 
F.  and  M.  to  F.,  respectively,  were  forfeited  by 
Act  Jan.  31,  1885.  Oregon  &  C.  R.  Co.  v. 
United  States,  14  C.  C.  A.  600,  67  F.  650,  re- 
versed.—United  States  V.  Oregon  &  C.  R.  Co.. 
17  S.  Ct  165,  164  U.  S.  520,  4^.  L.  Ed.  541. 

Act  April  20,  1871.  passed  after  breach  by 
the  company  of  certain  conditions  of  Act  1866, 
authorized  the  company  to  mortgage  its  prop- 
erty, and  provided  that  if  it  "shall  hereafter 
suffer  any  breach  of  the  conditions  of  Act 
1866,  the  rights  of  those  claiming  under  any 
mor^^age  of  the  lands  granted  should  be  re- 
stricted to  lands  coterminous  with  or  appertain- 
ing to  portions  of  the  road  completed  at  the 
time  of  the  foreclosure.  Held,  that  this  provi- 
sion did  not  extend  the  time  limited  by  Act 
1866  for  completing  the  road.— Atlantic  &  P. 
R.  Co.  V.  Mingus,  17  S.  Ct.  348»  165  U.  S.  413, 
41  L.  Ed.  770. 

A  contention  that  Congress  was  without  au- 
thority to  annex  a  new  condition,  under  Amend- 
atory Act  April  10,  1869,  to  Railway  Land 
Grant  Act  July  25,  1866,  as  amended  June  25, 
1868,  comes  too  late  wh^re,  instead  of  a  rejec- 
tion of  such  act  there  was  a  repeated  assent 
to  Act  Juljr  25,  1866,  and  the  amendments  by 
the  beneficiary  railroad.— Oregon  &  C.  R.  Co. 
V.  United  States,  36  S.  Ct  908,  238  U.  S.  393, 
59  L.  Ed.  1360. 

The  United  States  is  not  precluded  from  en- 
forcing covenant  in  railway  land  grants  under 
Act  April  10,  1869,  and  Act  May  4,  1870,  f  4. 
as  to  sales  to  actual  settlers,  on  theory  or 
waiver  or  estoppel,  where  the  government's  po- 
sition was  that  enforcement  of  such  covenant 
was  for  the  courts,  and  not  for  legislative  and 
executive  action. — Id.  • 

The  character  of  lands,  as  regarding  their 
fitness  for  settlement,  is  no  excuse  for  violation 
of  railroad  company  of  a  covenant  in  land  grants 
under  Act  AprU  10,  1869,  and  Act  May  4,  1870, 
§  4,  as  to  the  conditions  of  sale  to  actual  set- 
tlors.—Id. 

Grant  under  Act  Aug.  20,  1912,  of  authority 
to  compromise  with  purchasers  from  railroad 
companies  suits  brought  under  Joint  Resolution 
April  30,  1908,  to  assert  rights  of  the  United 
States,  under  Railroad  Land  Grant  Acts  of 
July  25,  1866,  June  25,  1868.  and  May  4,  1870, 
is  not  a  waiver  of  breaches  by  the  railroads  or 
covenants  in  sales  to  actual  settlers,  except 
where  the  suit  involves  lands  excluded  from  the 
application  of  Act  Aug.  20,  1912.— Id. 

The  so-called  settlers'  clause  in  Railway 
Land  Grant  Act  April  10,  1869,  and  Act  May 
4,  1870,  §  4,  was  not  abrogated  as  to  Oregon 
lands  by  any  ratification  in  Sinking  Fund  Act 
May  7,  1878,  of  transfer  of  the  California  & 
Oregon  Railroad  and  its  land  in  California  to 
the   Central   Pacific   Railroad  Company.— Id. 

Any  implied  power  of  railway  companies  to 
mortgage  lands  embraced  in  their  land  grants 
did  not  carry  right  to  sell  on  foreclosure,  divest- 
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ed  of  obligations  of  Act  April  10,  1869,  and  Act 
May  4,  loTO,  as  to  provisions  of  sales  to  actual 
settlers.— Id. 

^=987.  — ^  Partial   perf  ormaiLoe. 

See  41  Cent  Dig.  Pub.  Lands,  S  261. 

The  act  granting  lands  to  a  state,  to  aid 
in  the  construction  j)f  railroads,  providing  that 
the  state  should  not  dispose  of  the  lands  granted 
except  in  the  manner  prescribed,  which  was 
that  patents  should  be  issued  for  100  sections 
on  the  completion  of  each  10  miles  of  road,  as 
certified  to  by  tbe  governor  of  the  state,  the 
company  was  not  entitled  to  any  additional 
lands  for  the  construction  of  an  additional  frac- 
tional part  of  10  miles,  unless  the  road  was  en- 
tirely completed.— Sioux  City  &  St.  P.  R.  Co.  v. 
United  States,  158  U.  S.  340,  16  S.  Ct.  17,  40 
L.  Ed.  177. 

In  determining  the  quantity  of  acres  earned 
under  a  land  grant  by  the  partial  construction 
of  the  stipulated  railroad,  the  latest  official 
measurement  of  the  area  of  the  granted  limits, 
not  shown  to  have  been  fraudulently  made,  may 
be  accepted  -as  the  best  evidence.— Id. 

^s»8&.  Forfeiture     and     reToeation     of 
grant. 

See  a  Cent  Dig.  Pub.  Lands,  8fi  235.  266-269. 

The  Atlantic  &  Pacific  Company  having 
failed  to  build  its  road  according  to  the  condii 
tions  of  the  grant  to  it,  congress  by  the  act  of 
Julv  6,  1886  (24  Stat.  123),  declared  its  lands 
to  06  ^'forfeited  and  restorea  to  the  public  do- 
main.'* Held,  that  the  Southern  Pacific  grant 
could  not  attach,  on  this  forfeiture,  to  the  land 
along  the  overlapping  routes ;  for  the  forfeiture 
was  in  terms  for  the  benefit  of  the  government, 
and  it  was  apparently  not  the  intention  of  con- 
gress, in  passing  the  acts  of  1866  and  1871,  that 
any  lan(&  granted  to  the  Atlantic  &  Pacific 
Company  should  go  to  the  Southern  Pacific  Com- 
pany in  case  the  former  grant  failed  to  take 
effect ;  for  in  section  3  of  the  act  of  1866,  which 
by  section  18  of  that  act  and  the  act  of  1871 
became    a    condition    of   the    Southern    Pacific 

frant,  it  was  provided  that,  if  the  route  was 
ound  to  lie  on  the  route  of  any  other  road  whose 
construction  was  aided  by  a  land  grant  from  the 
government,  "the  amount  of  land  heretofore 
granted  shall  be  deducted  from  the  amount 
granted  by  this  act,"  and  by  section  0  it  was  de- 
clared that  if  any  breach  of  the  conditions  was 
made  by  the  Atlantic  &  Pacific  Company,  and 
allowed  to  continue  for  more  than  one  year,  "the 
United  States  may  do  any  and  all  acts  which 
may  be  needful  and  necessarv  to  insure  the 
speedy  completion  of  the  road, '  thus,  in  effect, 
declaring  that  it  might  use  for  that  purpose  all 
the  lands  granted.— United  States  v.  Southern 
Pac.  R.  Co.,  146  U.  S.  570,  13  S.  Ct  152,  ,36 
L.  Ed.  1091. 

Lands  which  lie  within  the  grant  limits  of 
a  railroad  company,  but  which  do  not  pass  to 
it«  because  they  fall  within  a  prior  grant  to  an- 
other companv,  do  not  accrue  to  it  when  the 
grant  to  the  latter  company  is  forfeited  by  act 
of  congress  for  failure  to  build  the  road  in  the 
time  specified,  but  they  are  thereby  restored  to 
the  public  domain. — United  States  ▼.  Northern 
Pac.  R.  Co.,  152  U.  S.  284,  14  S.  Ct  598,  38  L. 
Ed.  443,  reversing  decree  (C.  C.)  41  F.  842. 

Under  Act  June  3,  1856,  granting  lands  to 
Wisconsin  in  aid  of  railroads,  and  act  of  same 
date  granting  to  Michigan  lands  in  aid  of  cer- 
tain roads,  and  subsequent  acts  passed  in  con- 
nection with  such  grants,  a  governor  of  Mich- 
igan, under  Act  Mich.  Feb.  21,  1867,  had  no 
authority  to  execute  a  certificate  of  surrender 
and  nonincumbrance  of  the  land  granted  in  aid 
of  the  railroad  from  Ontonagon  to  the  state 
line,  and  the  filing  of  such  certificate  in  the 
general  land  office  did  not  transfer  the  lands 
to  the  United  States.— Lake  Superior  Ship  Ca- 


nal, Railway  &  Iron  Co.  ▼.  Cunningham,  155  U. 
S.  354.  15  S.  Ct  103,  39  L.  Ed.  183. 

By  Act  March  2. 1889,  declaring  a  forfeiture 
of  certain  railroad  lands,  but  providing  that  it 
should  not  prejudice  the  rights  of  the  Portage 
Lake  Canal  Company,  the  title  of  the  canal 
company  was  confirmed  as  to  lands  selected  with, 
the  approval  of  the  secretary  of  tbe  interior, 
in  satisfaction  of  the  canal  grant,  which  were 
within  the  railroad  grant  to  the  Ontonagon 
Railroad  Company  under  Act  Mich.  Feb.  14. 
1857,  and  which  were  forfeited  b;^  the  act  of 
1889.  subject  to  bona  fide  pre-emption  or  home- 
stead claims  existing  May  1,  1888,  and  asserted 
by  actual  occupancy.— Id. 

Where  the  governor  of  Michigan  released  a 
certain  railroad  grant  by  authority  of  the  legis- 
lature to  the  United  States,  ana  without  au- 
thority released  a  grant  to  another  road  cross- 
ing the  first-mentioned  road,  the  lands  of  the 
Siecond  road,  within  the  **place"  limits  of  the 
roads,  are  held  by  the  state  and  the  United 
States  in  undivided  moiety. — Donahue  v.  Lake 
Superior  Ship  Canal,  Railway  &  Iron  Co.,  155 
U.  S.  386,  15  S.  Ct  116,  39  U  Ed.  194. 

Act  Cong.  May  12,  1864,  granted  to  tbe 
state  of  Iowa,  to  aid  in  the  construction  of  two 
railroads  in  that  state,  alternate  sections  of  land 
within  10  miles  of  the  railroads,  and  provided 
that,  if  the  roads  were  not  completed  in  10  years 
after  acceptance  of  the  grant,  the  lands  granted 
and  not  patented  were  to  revert  to  the  state 
*'for  the  purpose  of  securing  the  completion  of 
the  said  roads,"  and  that  **should  the  state  fail 
to  complete  said  roads  within  five  years  after 
the  ten  years  i^foresaid,  then  the  said  lands  un- 
disposed of  as  aforesaid  shall  revert  to  the  Unit- 
ed States."  The  state  accepted  the  grant,  and 
conferred  upon  an  Iowa  company  all  rights 
thereunder  in  regard  to  the  construction  of  one 
of  the  roads.  Meld,  that  the  company  having 
completed  only  a  part  of  this  roaa  within  the 
time  limited,  and  having  received  the  quantity 
of  lands  to  which  such  partial  construction  en- 
titled it,  and  the  state,  which  held  in  trust  the 
title  to  the  lands  not  earned  by  the  company, 
not  having  disposed  of  them  for  the  purpose  of 
completing  the  road,  and  not  intending  so  to  do, 
such  lands  were  to  be  regarded  as  "undisposed 
of."  within  the  meaning  of  the  act,  and  as  equi- 
tably the  property  of  the  United  States.— Sioux 
City  &  St.  P.  R.  Co.  V.  United  States,  159  U. 
S.  349,  16  S.  Ct  17,  40  L.  Ed.  177. 

By  Act  Cong.  May  12,  1864,  lands  were 
granted  to  the  state  of  Iowa  to  aid  in  building 
two  railroads,  one  from  Sioux  Cit^  to  the  Minne- 
sota state  line,  and  another  to  intersect  there- 
with, to  the  total  amount  of  the  alternate  odd- 
numbered  sections  within  the  limit  of  10  miles 
on  each  side  of  the  railroad.  In  a  proceeding 
between  the  two  railroad  companies  it  was  de- 
cided that  where  the  grants  conflicted  at  the 
point  of  intersection  of  the  roads  each  road  took 
half  the  designated  land.  Held  that,  upon  the 
failure  of  one  of  the  companies  to  earn  its  moie- 
ty of  the  land  at  such  point,  it  reverted  to  the 
united  States,  and  that  the  other  road  had  no 
title  thereto.—Chicago,  M.  &  St  P.  Ry.  Co.  ▼. 
United  States,  150  U.  S.  372,  16  S.  Ct.  26,  40 
L.  Ed.  185,  affirming  judgment  (C.  C.)  United 
States  V.  Sioux  City  &  St  P.  R.  Co.,  46  F.  502. 

The  legislature  of  Iowa  cannot,  as  against 
the  United  States,  on  the  failure  of  one  of  two 
railroad  companies  to  earn  its  share  of  the  lands 
granted  to  two  companies  by  the  United  States 
to  aid  in  the  construction  of  their  roads,  confer 
the  forfeited  share  of  one  of  the  companies  on 
the  other. — ^Id, 

Lands  granted  to  the  state  of  Iowa  by  Act 
Cong.  May  12,  1864,  to  aid  in  building  a  rail- 
road, and  reconveyea  to  the  United  States  by 
tbe  governor  as  not  having  been  earned,  were 
properly  restored  to  entry  under  the  United 
States  laws.— Sioux  City  &  St  P.  R.  Co.  r. 
Countryman,  159  U.  S.  377,  16  S.  Ct  28,  40  U 
lEd.l8l 
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Where  an  act  of  legislatare  aimply  takes 
away  from  one  railroad  company  lands  preTious- 
ly  granted  to  it,  because  of  its  entire  failure  to 
comply  with  the  conditions  of  the  grant,  and  be- 
stows them  on  another  company,  the  courts  can- 
not hold,  in  the  absence  of  any  provision  in  the 
statute  to  that  effect,  that  the  lands  were  trans- 
ferred burden^  with  a  continuing  obligation  for 
the  debts  of  the  former  company,  for  the  cred- 
itors of  that  company  could  have  no  legal  or 
equitable  claims  on  lands  thus  forfeited.— Farm- 
ers' Loan  &  Trust  Ck).  v.  Chicago,  P.  &  S.  Ry. 
Co.,  163  U.  S.  31,  16  S.  Ct.  917,  41  L.  Ed.  60. 

Act  Cong.  July  27,  1866,  granted  lands  to 
aid  in  construction  of  the  Atlantic  &  Pacific 
Railroad  on  condition  (section  8)  that  the  work 
should  be  begun  within  two  years,  and  completed 
by  July  4,  187&  Section  9  imposed  the  "fur- 
ther condition'*  that  upon  any  breach  by  the 
company  of  the  conditions  of  the  grant,  contin- 
ued for  one  year,  the  United  States  might  do 
anything  needful  to  secure  the  speedy  comple- 
tion of  the  road.  Section  20  reserved  to  con- 
gress power  to  alter,  amend,  or  rei^eal  the  act. 
Heldj  that  section  9  did  not  deprive  congress 
of  power  to  pass  Act  July  6, 1886,  declaring  un- 
earned lands  forfeited  for  failure  of  the  company 
to  complete  the  road  within  the  time  limited. — 
Atlandc  &  P.  R.  Co.  v.  Mingus,  17  S.  Ct.  348, 
165  U.  S.  413,  41  L.  Bd.  770. 

It  is  no  defense  to  a  forfeiture  of  a  rail- 
road grant  for  failure  of  the  company  to  com- 
plete the  road  within  the  time  limited  that  the 
government  has  failed  to  keep  its  agreement  to 
have  the  granted  lands  surveyed  "as  fast  as  mav 
be  required  for  the  construction  of  the  road, 
where  such  failure  has  not  prevented  the  com- 
pany from  mortgaging  the  lands  for  their  full 
▼alue.— Id. 

Congress  may  declare  a  forfeiture  of  a  grant 
of  public  lands  without  a  judicial  inquiry  to  de- 
termine whether  there  has  been  a  breach  of  the 
conditions  by  the  grantee  or  the  grantor;  leav- 
ing the  question  of  such  breach  to  be  determined 
by  subsequent  judicial  proceedings. — Id. 

Act  1866,  I  2,  providing  that  the  United 
States  should  eztinfuish  "as  rapidly  as  may  be 
consistent  v^ith  public  policy  and  the  welfare 
of  the  Indians,  and  only  by  their  voluntary  ces- 
sion," the  Indian  title  to  all  lands  granted  by 
the  act  was  not  an  absolute  undertaking  by 
the  government  to  extinguish  such  title;  and 
the  company  could  not  claim  a  breach  by  the 

Svemment  of  its  undertaking,  nor  set  up  the 
iiure  to  extinguish  such  title  as  an  excuse 
for  the  company^s  failure  to  complete  the  road, 
without  showing  that  the  Indians  were  willing 
to  cede  the  lands,  and  that  their  interest  and 
public  policy  required  such  cession.— Id. 

Nor  was  it  an  excuse  for  failure  of  the  com- 
pany to  complete  th6  road  within  the  stipulated 
time  that  the  government,  after  passage  of  the 
act,  made  other  reservations  to  the  Indians  of 
lands  within  the  limits  of  the  grant-^Id. 

Lands  opposite  completed  road  are  not  for- 
feited or  resumed  by  the  act  of  congress  of  1890 
(26  Stat  496),  forfeiting  lands  theretofore  grant- 
ed to  aid  "in  the  construction  of  a  railroad,  op- 
posite to  and  coterminous  with  the  portion  of 
any  such  railroad  not  now  completed  and  in  op- 
eration.'* Decree  81  F.  644,  26  C.  C.  A.  499,  re- 
versed.—United  States  V.  Tennessee  &  C.  R.  CJo., 
.    20  S.  Ot.  370,  176  U.  S.  242,  44  L.  Ed.  452. 

Some  affirmative  action,  legislative  or  judi- 
cial, is  necessary  for  the  forfeiture  of  the  grant 
of  lands  by  the  act  of  congress  of  1856  to  the 
state  of  Alabama  for  aid  to  railroads,  which  pro- 
vides that  "if  any  of  said  roads  are  not  complet- 
ed within  10  years,  •  •  •  the  lands  unsold 
•hall  revert  to  the  United  States."— Id. 
,  A  prayer  in  a  bill  for  a  forfeiture  of  an  en- 
tire land  grant  does  not  preclude  a  forfeiture  of 
t  part  of  it— Id. 


Land  panted  to  a  railroad  company  does 
not,  ipso  facto,  revert  to  the  United  States  by 
mere  failure  to  complete  the  road  within  the 
period  prescribed  by  congress  in  the  grant; 
but,  to  effect  a  forfeiture,  some  act  is  essential 
on  the  part  of  the  government  evincing  an  inten- 
tion to  take  advantage  of  such  faUure.  De- 
cree, 95  F.  864,  37  C.  C.  A.  290,  affirmed.— 
United  States  v.  Northern  Pac.  R.  Co.,  20  S. 
Ct  706,  177  U.  S.  435,  44  L.  Ed.  836. 

Land  within  the  indemnity  limits  of  the 
grant  made  by  Act  Cong.  July  27,  1866  (14 
Stat  292,  c.  278),  to  the  Atlantic  &  Pacific 
Railroad  did  not,  by  reason  of  the  forfeiture 
of  such  grant  by  Act  July  6»  1886  (24  Stat 
123,  c  637),  pass  to  the  Southern  Pacific  Rail- 
road Company,  although  such  land  was  with- 
in the  place  limit^  of  the  grant  to  the  Texas 
&  Pacific  Railroad  made  by  Act  March  3,  1871 
(16  Stat  573,  c.  122),  the  rights  under  which 
subsequently  became  vested  in  the  Southern  Pa- 
cific Railroad  Company,  which  built  the  road 
und  selected  the  land  under  that  act  since  the 
forfeiture  of  the  earlier  grant  did  not  inure  to 
the  benefit  of  the  later  grantee,  but  to  the  ben- 
efit of  the  United  States.  Decree,  62  P.  269, 
129  CbI  673,  affirmed.— San  Jo66  Land  &  Wa- 
ter Co.  V.  San  Jos^  Ranch  Co.,  23  S.  Ct  487, 
189  U.  S.  177,  47  L.  Ed.  765; 

A  breach  of  the  conditions  upon  which 
a  railway  right  of  way  was  granted  in  prsesen- 
ti  by  Act  June  4,  1808,  c.  377,  30  Stat  430, 
viz.,  that  the  railway  companv  shall  commence 
grading  within  six  months  after  the  approval 
of  its  map  of  definite  location  or  its  location 
shall  be  void,  and  that  the  right  therein  granted 
shall  be  forfeited  unless  the  company  shall  con- 
struct 25  miles  of  road  within  two  years  after 
the  passage  of  the  act,  does  not  of  itself  work 
a  forfeiture,  but  such  conditions  being  condi- 
tions subsequent,  there  can  be  no  forfeiture 
without  some  appropriate  judicial  or  legislative 
action.— (1911)  Spokane  &  B.  C.  Ry.  Co.  v. 
Washington  &  G.  N.  Ry.  Co.,  81  S.  Ot.  182.  219 
U.  S.  166,  55  L.  Ed.  159,  affirming  decree  (1908) 
95  P.  64,  49  Wash.  280. 

None  of  the  lands  lying  within  either  the 
granted  or  the  indemnity  Umits  of  the  grant 
made  to  the  Atlantic  &  Pacific  Railroad  Com- 
pany by  the  Act  of  July  27,  1866^  were  sub- 
ject to  selection  as  indemnity  lands  by  the 
Southern  Pacific  Railroad  Company,  under  the 
Act  of  March  3, 1871,  §  23,  although  lying  with- 
in the  indemnity  limits  of  such  grant,  and  al- 
though the  Atlantic  &  Pacific  Railroad  (Compa- 
ny had  forfeited  its  grant  by  the  Act  of  July  6, 
1886,  before  the  Southern  Pacific  Railroad  Com- 
pany made  its  selection.— (1912)  Southern  Pac. 
R.  Co.  V.  United  States,  32  S.  Ct  325,  223  U. 
S.  560,  56  L.  Ed.  551,  affirming  decree  (1909) 
167  F.  514,  93  C.  C.  A.  150. 

Lands  within  primary  limits  of  grant  to 
Atlantic  &  Pacific  Railroad  Company  under  Act 
July  27,  1866,  and  within  indemnity  limits  of 
grant  to  Southern  Pacific  Railroad  Company, 
might,  after  forfeiture  by  the  Atlantic  &  Pa- 
cific Railroad  Company  of  its  grant  by  Act 
July  6,  1886,  be  selected  as  indemnity  lands  by 
the  Southern  Pacinc  Railroad  Company.— (1912) 
United  States  v.  Southern  Pac.  R.  Co.,  32  S. 
Ct.  326,  223  U.  S.  565,  56  L.  Ed.  553,  modifying 
decree  (1909)  167  F.  510,  93  C.  C.  A.  146. 

Determination,  in  suit  by  United  States 
against  the  Southern  Pacific  Railroad  Company 
to  quiet  title  against  claims  under  the  branch 
line  grant  made  bv  Act  March  3,  1871,  that 
it  took  no  title  of  lands  within  grant  to  Atlan- 
tic &  Pacific  Railroad  Company  by  Act  July 
27,  1866,  held  not  a  bar  to  a  claim  by  the 
Southern  Pacific  Railroad  Company  of  the  same 
land  as  indemnity  lands,  after  forfeiture  by  At- 
lantic &  Pacific  Railroad  Company.— Id. 


This  IHsest  is  eompiled  on  the  Key-Nnmber  System.   For  explanation,  see  pase  iii. 
Suf.Ct.Dio.— 107 


PUBLIC  LANDS,  II  (P) 


[Sup.CtDlc-- 


16M) 


•=980.  P«re&asem  from  obmpaiiy; 

Sm  41  C«nt.  Die.  Pub.  Lands.  ||  270-272. 

One  purchfusing  for  value  and  in  good 
faith,  from  a  railroad  company,  lands  which, 
while  actually  public  lands  and  free  from  any 
IndiYidaal  or  other  claims,  were  certified  by 
the  government  to  the  state  for  the  benefit  of 
the  company,  is  a  "bona  fide  purchaser,"  with- 
in Act  1896  (29  Stat  42),  confirming  the  title 
of  such  purchasers,  though  such  lands  were,  by 
the  true  construction  of  the  grant,  excepted 
therel^om. — United  States  v.  Winona  &  St.  P. 
R.  Co.,  17  S.  Ct.  368,  165  U.  S.  463,  41  L.  Ed. 
789,  afllrming  decree  67  F.  948,  15  C.  C.  A.  96. 

One  purchasing  from  a  railroad  company 
land  which,  when  certified  to  the  state  for  the 
benefit  of  the  company,  and  at  the  time  of  the 
purchase,  was  occupied  under  a  recorded  pre- 
emption claim,  is  not  a  bona  fide  purchaser, 
within  the  protection  of  Acts  1887  a^d  1896, 
relative, to  cancellation  of  patents  and  certifi- 
cations erroneously  made. — ^Winona  &  St.  P. 
E.  Co.  V.  United  States,  17  S.  Ct.  381,  165  U. 
S.  483,  41  L.  Ed.  798,  aflSrming  decree  United 
States  V.  Winona  &  St.  P.  R.  Ca,  67  F.  969, 
16  C.  0.  A.  117. 

The  act  of  March  3,  1887,  providing  for  the 
adjustment  of  land  grants  in  aid  of  railroads, 
the  forfeiture  of  unearned  lands;  etc.,  and  the 
concurrent  resolution  of  June  10,  1896,  by 
which  the  right  and  title  of  bona  fide  purchasers 
of  lands  contained  within  the  limits  of  railroad 
grants  are  confirmed  as  against  the  United 
States,  cannot  operate  to  free  the  title  of  a  pur- 
chaser from  the  railroad  company  of  reserva- 
tions contained  in  its  deed  to  him.  A  patent 
thereafter  made  would  not  nSed  the  reserva- 
tion contained  in  such  deed.  Decree  Adams  v. 
Reed,  40  P.  720, 11  Utah,  480,  affirmed.— Adams 
V.  Henderson,  18  S.  Ct  179,  168  U.  S.  573,  42 
L.  Ed.  ^584. 

Persons  who  have  contracted  with  the 
Southern  Pacific- Railroad  Company  for  unpat- 
ented lands  so  situated  with  respect  to  its  con- 
structed road  as  to  be  apparently  within  the 
scope  of  its  grant  are  protected  by  the  act  of 
March  8,  1887,  c.  376,  24  Stat  556  [U.  S. 
Comp.  St  1901,  p.  1595],  not  only  as  to  pur- 
chases prior  to  the  date  of  such  act,  but  as  to 
any  made  before  the  time  of  final  adjustment 
Decree,  98  F.  45,  38  C.  C.  A.  637,  modified. 
—United  States  v.  Southern  Pac.  R.  Co.,  22  S. 
Ct  285,  184  U.  S.  49,  46  L.  Ed.  425. 

Purchasers  for  value  and  in  good  faith,  of 
lands  patented  to  the  Southern  Pacific  Rail- 
road Company  as  within  the  scope  of  the  grant 
made  to  that  company  by  Act  March  3,  1871 
(16  Stat  573,  c.  122),  are  bona  fide  purchasers, 
and  as  such  are  protected  by  Act  March  2, 
1896,  c  39,  29  Stat.  42  [U.  S.  Comp.  St  1901, 
p.  1603],  although  they  had  notice  of  a  change 
of  opinion  on  the  part  of  the  officers  of  the 
government  as  to  the  validity  of  the  title  of  the 
railroad  company  to  such  lands.— Id. 

One  is  not  a  bona  fide  purchaser,  from  a 
grantee  of  the  Southern  Pacific  Railroad  Com- 
pany, of  lands  apparently  within  the  scope  of 
its  grant  which  had  not  been  conveyed  to  or 
for  the  use  of  such  company,  so  as  to  be  pro- 
tected by  Act  March  3,  1887,  c  376,  I  5,  24 
Stat  557  [U.  S.  Comp.  St  1901,  p.  1597],  who 
pays  nothing  therefor  except  by  giving  his  legal 
services  and  making  advances  of  money  in  the 
way  of  taxes,  under  his  agreement  with  such 
grantee  to  protect  it  in  its  purchase  money  and 
receive  for  himself  whatever  he  could  obtain 
over  and  above  that  sum. — Id. 

A  recovery  of  damages  for  a  breach  of  a 
covenant  of  warranty  in  a  conveyance  by  the 
grantee  of  a  railroad  company  of  lands  selected 
by  it  as  indemnity  lands,  which  were  open  only 
to  pre-emption  and  homestead  entry,  cannot  be 
defeated  by  a  contention  |hat  the  land  depart- 


ment, which  had  canceled  such  selection  and 
patented  the  land  to  another  party,  was  with- 
out power  to  make  such  cancellation  because 
no  notice  had  been  given  to  the  railroad  com- 
pany's transferees.  Judgment  62  P.  1116, 
62  Kan.  866,  afllrmed.— Clark  v.  Herington,  22 
S.  Ct.  872,  186  U.  S.  206,  46  L.  Ed.  112a 

No  protection  is  given  to  innocent  purchas- 
ers for  value  of  lands  unlawfully  selected  by  a 
railroad  company  as  indemnity  lands,  by  the 
act  of  March  2,  1896,  c.  39,  29  Stat.  42  [U.  S. 
Comp.  St.  1901,  p.  1608],  where  the  railroad 
company  has  never  received  any  patent  or  cer- 
tificate therefor. — ^Id. 

Innocent  purchasers  for  value  of  lands  un- 
lawfully selected  by  a  railroad  company  as  in- 
demnity lands  are  not  protected  by  the  act  of 
March  3,  1887,  c.  376,  24  Stot  557  [U.  S. 
Comp.  St  1901,  p.  1596],  unless  they  are  citi- 
zens of  the  United  States,  or  have  declared  their 
intention  of  becoming  such  citizens. — Id. 

One  who  enters  on  public  land  and  con- 
structs a  pipe  line  thereon,  under  a  claim  of 
ownership  of  a  water  right,  is  entitled  to  the 
protection  afforded  vested  ditch  and  water 
rights  by  Act  Cong.  July  26,  1866,  a  ^62,  |  9, 
14  Stat  251  [U.  S.  Comp.  St  1901.  p.  1437], 
as  against  subsequent  purchasers  of  the  land 
from  the  Southern  Pacific  Railroad  Company, 
whose  only  claim  to  such  land  rests  upon  the 
right  of  purchase  from  the  United  States,  giv- 
en by  Act  March  3,  1887,  c  376,  |  5,  24  Stat 
556  [U.  S.  (>>mp.  St  1901,  p.  1595],  to  bona 
fide  purchasers  from  railway  companies  of  for- 
feited lands.  Decree.  62  P.  269,  129  Cal.  673, 
affirmed.— San  Jos^  Ljand  &  Water  Co.  v.  San 
Jo86  Ranch  Co.,  23  S.  CJt  487,  189  U.  8.  177, 
47  U  Ed.  765. 

The  preferential  right  of  purdiase  from  the 
government  given  by  Act  March  3, 1887,  c.  376, 
f  5.  24  Stat  556  [U.  S.  Comp.  St  1901.  p. 
1595],  to  "bona  fide  purchasers*'  from  a  rail- 
way company  of  lands  excepted  from  the  oper- 
ation of  its  congressional  land  grant  inures  to 
the  benefit  of  a  person  seeking  to  bring  settlers 
on  such  lands,  who  was  given,  by  written  agree- 
ment vdth  the  railway  company,  the  right  to 
purchase  for  himself  and  others  lands  within 
the  indemnity  limits  of  its  grant  when  title 
thereto  should  be  acquired  by  the  conmany. 
Judgment,  O'Connor  v.  Gertgens,  89  N.  W. 
866,  85  Minn.  481,  affirmed.— Gertgens  v.  O'Con- 
nor,  24  S.  Ct  94,  191  U.  S.  237,  48  L.  Ed.  163. 

The  protection  afforded  by  Adjustment  Act 
March  3,  1887,  c.  376,  j  4,  24  Stat.  556  [U.  S. 
Comp.  St  1901,  p.  1595],  to  bona  fide  purchas- 
ers from  any  grantee  railway  company  to  whom 
lands  .had  been  erroneously  certified  or  patent- 
ed, does  not  extend  to  one  who  purchased,  aftiir 
the  date  of  that  act  certain  unearned  lands  in- 
cluded in  the  grant  made  by  Act  May  12,  1864, 
c.  84,  fS  1>  2,  3  (13  Stat.  72),  to  the  sUte  of 
Iowa,  in  aid  of  railway  construction,  the  title 
to  wl4ch  the  state,  before  the  passage  of  the 
adjustment  act  had  first  r^umed  by  legislative 
enactment,  upon  the  railway  company's  default 
and  then  relinquished  to  the  United  States. — 
Knepper  v.  Sands,  24  S.  Ct  744,  194  U.  S. 
476,  48  U  Ed.  1083. 

A  purchaser  of  land  certified  by  the  Sec- 
retary of  the  Interior  to  the  state  of  Minnesota 
in  aid  of  railway  construction,  and  conveyed 
by  that  state  to  a  railway  company,  oocapies 
the  position  of  a  purchaser  in  good  faith,  pro- 
tected as  such  by  Act  March  3,  1887,  c  376, 
I  4,  24  Stat  556  [U.  S.  Comp.  St  1901,  p. 
1595],  although  the  certification  was  erroQeons, 
and  might  have  been  avoided  and  the  land,  re* 
covered  back  by  the  government  while  in  the 
hands  of  the  railway  company,  where  such  pur- 
chaser had  no  notice,  actual  or  constructive, 
of  the  claim  of  the  government  Judgment  116 
F.    969,   54   a   a   A,   546,   affirmed.— United 
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States  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  25  S.  Ct. 
113.  195  U.  S.  524,  49  L.  Ed.  306. 

Sales  or  contracts  made  by  the  Northern 
Pacific  Railway  Company  after  its  acceptance 
of  Act  July  1,  1898,  c.  546  (30  Stat.  597,  620), 
cannot  defeat  the  operation  of  the  provisions  of 
that  act,  enacted  to  settle  disputes  arising  out 
of  conflicting  rulings  in  the  Land  Department 
with  reference  to  the  eastern  terminus  of  the 
railroad  as  affecting  the  Northern  Pacific  land 
grant,  by  permitting  any  purchaser  or  settler 
claiming,  in  good  faith,  under  any  law  of  the 
United  States  or  ruling  of  the  Land  Depart- 
ment, any  land  so  situated  that  a  right  there- 
to in  the  railroad  grantee  or  its  successor'  in 
interest  attached  by  reason  of  definite  loca- 
tion or  selection,  to  elect  whether  to  retain  or 
transfer  his  claim,  and  requiring  the  Secre- 
tary of  the  Interior  to  furnish  the  company 
with  a  list  of  the  lands  so  retained,  and  allow- 
ing the  company  to  select  other  lands  in  lieu 
thereof  upon  executing  a  proper  relinquishment 
although  the  statute  contains  a  provision  that 
the  railroad'  grantee  or  its  successor  in  interest 
shall  not  be  boand  to  relinquish  lands  sold  or 
contracted  by  it.— Humbird  v.  Avery,  25  S.  Ct. 
123,  195  U.  S.  480,  49  L.  Ed.  286. 

Delay  cannot  successfully  be  ur^ed  to  pre- 
vent bona  fide  purchasers  from  a  railway  com- 
pany of  land  excepted  from  its  grant  from  ex- 
ercising the  right  to  purchase  the  same  from 
the  government,  conferred  by  Act  March  3, 
1887.  c  376,  J  5,  24  Stat  557  [U.  S.  Comp.  St. 
1901,  p.  15951,  where  the  application  to  pur- 
chase was  made  within  10  months  after  the 
land  had  been  stricken  from  the  company's 
list,  pursuant  to  a  decision  of  the  Land  De- 
partment, and  prior  to  such  decision  both  the 
railway  company  and  the  Land  Department  had 
assumed  that  the  land  was  already  the  property 
of  the  railway  company's  grantee  by  virtue  of 
its  purchase  from  that  company.  Decree,  Ram- 
say V.  Tacoma  Land  Co.,  71  P.  1024,  31 
Wash.  351,  reversed.— Ramsey  v.  Tacoma  Land 
Co.,  25  S.  Ct  286,  196  U.  S.  360,  49  L.  Ed. 
513. 

A  state  corporation  is  a  citizen  of  the 
United  States,  within  the  meaning  of  Act 
March  3,  1887,  c.  376,  S  5,  24  Stat  557  [U.  S. 
Comp.  St  1901,  p.  1595],  conferring  upon  such 
citizens  who  are  bona  fide  purchasers  from  a 
railway  company  of .  land  excepted  from  its 
grant  the  right  to  purchase  the  same  from  the 
government — ^Id. 

The  failure  of  the  Northern  Pacific  Rail- 
way Company  to  acquire  title  to  lands  lawful- 
ly selected  by  the  Northern  Pacific  Railroad 
Company  as  within  the  second  indemnity  limits 
of  its  land  grant  will  not  avail  persons  claim- 
ing such  lands  by  virtue  of  an  alleged,  purchase 
under  the  timber  and  stone  act,  who  are  seek- 
ing to  charge  as  trustees  the  grantees  of  the 
railway  company. — (1911)  Weyerhaeuser  v. 
Hoyt,  31  S.  Ct  300,  219  U.  S.  380,  55  L.  Ed. 
258,  reversing  decree  Hoyt  ▼,  Weyerhaeuser 
(1908)  161  F.  324,  88  C.tC.  A.  404;  (1911) 
Campbell  v.  Weyerhaeuser,  31  S.  Ct.  321,  219 
U.  S.  424,  55  L.  Ed.  279,  aflSrming  decree  (1908) 
161  F.  332,  88  C.  O.  A.  412;  (1911)  Northern 
Pac.  Ry.  Co.  v.  Wass.  31  S.  Ct  321,  219  U. 
S.  426,  55  L.  Ed.  280,  reversing  judgment 
(1908)  117  N.  W.  1126,  105  Minn.  525. 

Land  grant  under  Act  May  12,  1864,  to  the 
state  of  Iowa  in  aid  of  railroads,  not  having 
been  adjusted  by  the  Land  Department,  was 
within  Adjustment  Act  March  3,  1887,  S  h  au- 
thorizing Secretary  of  the  Interior  to  adjust 
the  same,  notwithstanding  the  declaration  of 
Laws  Iowa  1882,  c.  107,  that  the  state  resumed 
all  lands  not  earned  by  the  railway  company, 
and  Laws  Iowa  1884,  c.  71,  that  all  lands  re- 
sumed are  relinquished  to  the  United  States. 
-Logan  V.  Davis,  34  S.  Ct  685,  233  U.  S.  613, 


58  L.  Ed.  1121,  reversing  decree  124  N.  W. 
808,  147  Iowa,  441. 

Subsequent  as  well  as  prior  purchaflers  in 
good  faith  are  within  the  protection  of  Ad- 
justment Act  March  3,  1887,  S  4,  given  bona 
fide  purchasers  from  railway  company  to  which 
land  had  been  erroneously  certified  or  patented. 
-Id. 

Constructive  notice  of  defect  in  railway 
company*Er  title  does  not  deprive  bona  fide 
purchaser,  in  ignorance  thereof  and  relying  on 
apparent  transfer  of  title  by  certification,  of 
the  protection  afforded  by  Adjustment  Act 
March  3,  1887,  i  4.— Id. 

No  trust  in  favor  of  actual  settlers  or  those 
who  should  become  such  was  created  by  rail- 
way land  grants  under  Act  April  10.  1869,  and 
Act  May  4,  1870,  |  4,  regulating  sales  of  lands 
to  actual  settlers.— Oregon  &  C.  R.  Co.  v.  Unit- 
ed States,  35  S.  Ct.  908,  238  U.  S.  393,  59  L. 
Ed.  1360. 

^=»0O,  Mortgases  by  oompany* 

See  41  Cent.  Dig.  Pub.  Lands,  }  273. 

The  act  incorporating  a  railroad  company, 
and  a  mortgage  given  by  it,  restricted  the  lien 
of  the  mortgage  to  real  and  personal  estate 
"appurtenant  to  or  necessary  for  the  opera- 
tion of  said  main  line  of  railroad."  Subsequent- 
ly land  was  granted  to  aid  in  the  construction 
of  the  road,  but  the  line  was  not  definit^y 
fixed  until  10  years  thereafter,  when  the  mort- 
gagor transferred  all  its  rights,  etc.,  to  another 
road,  which  located  the  line,  and  received  pat- 
ents for  the  land.  It  did  not  appear  that  the 
mortgagor  company  ever  did  anything  to  earn 
or  acquire  any  tide  to  any  part  of  the  land 
grant,  or  that  the  mortgage  was  executed  with 
any  reference  to  such  grant  Held^  that  the 
land  grant  did  not  pass  under  the  mortgage 
as  an  "appurtenant'— New  Orleans  Pac.  Ry. 
Co.  V.  Parlser,  143  U.  S.  42,  12  S.  Ct  364,  36 
L.  Ed.  66,  affirming  decree  (C.  C.)  Parlser  v. 
New  Orleans,  B.  R.  &  V.  R.  Co.,  33  F.  693. 

The  trustees  of  a  mortgage  on  lands  claim- 
ed under  a  grant  made  by  congress  to  aid  in 
the  construction  of  a  railroad,  and  also  the 
holders  of  bonds  secured  thereby,  are  affected 
with  notice  of  the  conditions  under  which  the 
secretary  of  the  interior  was  authorized  to  is- 
sue patents  in  pursuance  of  the  grant — Sioux 
City  &  St  P.  R.  CJo.  V.  United  States,  159  U. 
S.  349,  16  S.  Ct  17,  40  L.  Ed.  177. 

^=»91.   OonlllotiiiK  Bvaats. 

See  41  Cent  Dig.  Pub.  Lands,  H  234,  274,  276. 

By  Act  July  23,  1866,  c.  212,  the  United 
States  granted  to  the  state  of  Kansas,  for  the 
use  of  the  St  Joseph  &  Denver  Railroad  Com- 
pany, the  10  alternate  sections  designated  by 
odd  numbers  on  each  side  of  the  proposed  road, 
provided  that  if,  when  the  route  was  definitely 
fixed,  it  appeared*  that  any  of  these  lands  had 
been  sold  or  pre-empted,  others  should  be  sub- 
stituted therefor;  that  upon  the  certificate  by 
the  governor  of  Kansas  of  the  completion  of 
any  section  of  10  consecutive  miles  of  said  road, 
patents  for  the  sections  opposite  thereto  ^all 
be  issued  to  the  railroad  company;  that,  upon 
the  filing  with  the  secretary  of  the  interior  of 
maps  designating  the  proposed  route,  the  lands 
granted  shall  be  immediately  withdrawn  from 
the  marlset  Held,  that  this  grant  was  in 
prtesenti.  and  took  effect  when  the  route  was 
"definitely  fixed"  by  the  filing  of  the  required 
map  of  the  line,  and  had  the  effect  to  cut  off 
a  pre-emption  claim  entered  subsequently 
thereto.— Van  Wyck  v.  Knevals,  106  U.  S.  360, 
1  S.  Ct.  336,  27  L.  Ed.  201. 

Where  a  railroad  company  which  has  been 
granted  land  within  a  certain  distance  of  its 
road  has  adopted  a  route  designated  on  a  map 
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filed  with  the  secretary  of  the  interior,  and  ac- 
cepted by  that  officer,  a  deviation  from  the 
routes  80  adopted  will  not  avail  a  pre-empt  or, 
where  it  appears  that  the  land  claimed  by  him 
is  within  the  required  limit,"  whether  measured 
from  the  line  of  the  road  as  adopted  or  from 
that  constructed. — Id. 

Act  Cons:.  July  1,  1862  (12  St.  at  Large, 
489),  granted  to  plaintiff  railroad  company  for 
each  mile  of  road  constructed  by  it  five  sections 
of  public  land  designated  by  odd  numbers  on 
each  side  of  the  line  of  the  road,  not  sold  or 
otherwise  appropriated  at  the  time  plaintiff*s 
line  was  fixed.  Act  July  2,  1864  (13  Stat.  356), 
doubled  the  grant,  and  extended  the  limits  to 
25  miles.  On  February  6,  1866,  the  odd-num- 
bered sections  witbin  20  miles  of  the  road  were 
withdrawn  from  sale,  and  reserved  to  plaintiff's 
use.  Act  March  3,  1863  (12  Stat.  772),  granted 
to  the  state  of  Kansas  in  aid  of  the  construc- 
tion of  railroads  the  odd-numbered  sections  of 
public  lands  for  10  sections  in  width  on  each 
side  of  the  proposed  road.  The  act  further  pro- 
vided that,  in  case  it  should  appear  when  the 
line  of  the  railroad  was  fixed  that  any  section 
granted  had  been  sold  or  otherwise  disposed  of, 
the  secretary  of  the  interior  might  select  an 
equal  amount  of  land  nearest  the  tiers  of  sec- 
tions specified.  Defendant  began  the  construc- 
tion of  its  railroad  under  the  act  of  1863,  but 
its  line  was  not  fixed  until  1866,  when  it  ap- 
peared that  a  large  part  of  the  land  lyings  with- 
in* 10  miles  of  its  line  had  been  disposed  of. 
To  supply  the  deficiency,  the  secretary  of  the 
interior  selected  land  lying  within  20  miles  of 
plaintiff's  road.  Held,  that  Act  March  3,  1863, 
gave  defendant  only  a  right  of  selection  as  to 
land  outside  the  10-mile  limit,  which  right  could 
not  have  been  exercised  until  the  location  of  its 
road  in  1866,  while  Act  July  1,  1862,  as  amend- 
ed bv  Act  July  2,  1864,  vested  in  plaintiff  title 
to  tne  lands  thereby  granted,  and  defendant 
could  not  hold  such  indemnity  lands  as  against 
plaintiff.—Kansas  Pac.  Ry.  Co.  ▼.  Atchison,  T. 
&  S.  F.  R.  Co.,  112  U.  S.  414,  6  S.  Ct  208, 
28  L.  Ed.  794,  reversing  (C.  C.)  13  F.  106,  2 
McCrary,  550. 

Where  the  indemnity  limits  of  one  company 
conffict  with  the  indemnity  limits  of  the  other, 
the  company  which  makes  the  first  selection  is 
entitled  to  priority,  without  regard  to  priority 
of  location  of  the  rpad.— St.  Paul  &  S.  C.  R. 
Co.  V.  Winona  &  St  P.  R.  Co.,  112  U.  S.  720, 

5  S.  Ct  334,  28  L.  Ed.  872. 

Act  Cong.  March  8,  1857  (11  Stat  195), 
granted  for  the  purpose  of  aiding  in  the  con- 
struction of  certain  railroads  every  alternate 
section  of  land  designated  by  odd  numbers,  for 

6  miles  in  width  on  each  side  of  said  roads,  and 
provided  that,  if  any  of  the  sections  thus  grant- 
ed should  have  been  disposed  of  when  the  roads 
were  located,  they  should  have  the  right  to  se- 
lect from  other  public  lands  within  15  miles  of 
the  roads  enough  land  to  supply  the  deficiency. 
Held,  that  on  the  location  of  the  roads  the 
title  to  the  land  within  the  6-mile  limit  related 
back  to  the  date  of  the  act  of  congress,  so  that 
priority  of  location  did  not  give  i>riority  of  title 
as  to  such  land;  but  where  the  indemnity  lim- 
its of  one  road  conflicted  with  the  primary  6- 
mile  limit  of  the  other,  the  title  of  the  latt^ 
to  the  land  within  such  primary  limit  would 
prevail  as  against  the  company  seeking  the 
right  of  selection-  therein,  though  the  latter  was 
first  located.— Id. 

Act  Cong.  July  1,  1862,  |  7,  granting  to  the 
Union  Pacific  Railroad  Company  the  alternate 
sections  of  land  within  certain  limits  on  each 
side  of  the  road,  provided  that  within  two  years 
after  the  passage  of  the  act  ''said  company 
shall  designate  the  general  route  of  said  road, 
as  near  as  may  be,  and  shall  file  a  map  of  the 
same  in  the  department  of  the  interior,  where- 
upon the  secretary  of  the  interior  shall  cause 
the  lands  within  15  miles  of  said  designate4 


route  to'  be  withdrawn  from  pre-emption,  private 
entry,  and  sale."  The  amendatory  act  of  July 
1,  1864,  S  5,  extended  the  time  for  designating 
the  general  route  of  the  road,  and  for  filing  the 
map  of  the  same,  for  one  year.  Act  July  3, 
1866,  provided  that  said  company  might  desig- 
nate the  general  route  of  its  road,  and  file  a 
map  thereof  at  any  time  before  the  1st  day  of 
December,  1866,  and  that,  upon  the  filing  of 
said  map,  the  lands  along  the  entire  line  of  the 
road,  so  far  as  the  same  might  be  designated* 
should  be  reserved  from  sale  by  order  of  the 
secretary"  of  the  interior.  Held,  that  the  filing 
of  a  map  of  the  general  route  of  its  road  by 
sai^  company  under  the  latter  statute  did  not 
invalidate  a  subsequent  homestead  entry  oi  land 
within  the  limits  of  the  grant  to  ti^e  company. 
-^Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113  U.  S. 
629,  5  S.  Ct.  566,  28  L.  Ed.  1122. 

The  act  of  Congress  o5  1857,  granting  land 
to  Minnesota  to  aid  in  the  construction  of  cer- 
tain railroads,  was  a  grant  by  description,  be- 
ing of  every  alternate  section  designated  by  odd 
numbers  for  six  sections  on  each  side  of  the 
road;  and  the  indemnity  clause  provided  for 
loss  by  reason  of  sales  or  the  attachment  of 
pre-emption  rights  before  the  road  became  def- 
initely fixed.  The  indemnity  lands  were  to  be 
selected  within  15  miles  from  the  line  of  the 
road.  Act  of  1865  enlarged  the  quantity  grant- 
ed from  6  sections  to  10,  and  the  indemnity 
limits  from  15  miles  to  20,  provided  that  any 
lands  which  may  have  been^  granted  for  the 
purpose  of  aiding  in  the  construction  of  any 
railroad,  which  lands  may  be  located  vnthin  the 
limits  of  this  extension  of  such  grant  or  grantS| 
shall  be  deducted  "from  the  full  quantity  of 
lands  thereby  granted."  Held,  that  the  only 
lands  granted  by  the  act  of  1865  were  the  four 
sections  for  each  additional  mile  to  the  original 
six,  accompanied  with  the  right  to  select  indem- 
nity lands  veithin  20  miles  of  the  road,  and  the 
words  '*the  full  quantity  granted*'  only  denoted 
the  extension;  and,  where  the  grant  previously 
made  to  Minnesota  to  aid  in  the  construction 
of  the  Minnesota  &  Cedar  Valley  Railroad  Com- 
pany interfered  with  the  extension  of  the  grant, 
the  extension  must  be  abandoned.— Winona  & 
St  P.  R.  Co.  ▼.  Barney,  113  U.  S.  618,  5  S. 
Ct.  606,  28  L.  Ed.  1109;  Barney  v.  Winona 
&  St  P.  R.  Co.,  117  U.  S.  228,  6  S.  Ct  654, 
2d  L.  Ed.  858,  reversing  Barney  t.  Winona  ft 
St  P.  R.  Ca  (O.  C.)  24  F.  889. 

A  party  entering  lands  included  in  the 
grant  made  by  Act  Cong.  July  23,  1866,  for 
the  benefit  of  a  railroad  company,  subsequently 
to  the  performance  by  the  company  of  the  con- 
ditions required  in  that  act,  is  affected  with  no- 
tice, and  can  take  no  title. — Walden  ▼.  KnevaJla» 
114  U.  S.  373,  5  S.  Ct  898,  29  L.  Ed.  167. 

Where,  upon  certain  lands  granted  to  the 
state  of  Iowa  by  Act  Cong.  May  12»  1864  (13 
Stat  72),  to  aid  in  the  building  of  two  rail- 
roads, the  Sioux  City  Railroad  and  the  Chicago, 
Milwaukee  &  St  Paul  Railroad  cross  each  oth- 
er, the  prior  constrfiction  of  the  former  road 
does  not  entitie  it  to  the  land,  nor  does  the  prior 
location  of  the  latter  road  entitle  it  to  such 
land,  each  to  the  exclusion  of  the  other.  The 
title  acquired  relates  back  to  the  date  of  the 
grant,  and  neither  company  can  obtain  any 
superiority  over  the  other,  but  they  take  the 
lands  in  equal  undivided  moieties.  But  as  re- 
gards the  indemnity  lands  in  the  grant,  to  be 
taken  outside  of  the  10-mile  limit,  the  priority 
of  selection  gives  priority  of  tiUe.— Sioux  City 
&  St.  P.  R.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co, 
117  U.  S.  406,  6  S.  Ot  790,  29  L.  Ed.  928, 
reversing  judgment  (C.  0.)  10  F.  435,  3  Me- 
Crary,  280. 

The  act  of  1871  granted  the  St.  Paul  & 
Pacific  Company  certain  lands  on  condition  it 
released  lands  previously  granted  on  auother 
route.    The  release  was  executed  in  December, 
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1871.  The  Northern  Pacific  Company  filed  the 
map  of  the  definite  location  of  its  route  in  No- 
vember, 1871.  Held,  that  the  grant  in  the  act 
of  1871  only  took  effect  upon  the  execution  of 
the  release,  and  that  the  Northern  Pacific  Com- 
pany had  the  prior  right  as  to  the  conflicting 
grants. — St.  Paul  &  P.  R.  Co.  v.  Northern  Pac. 
R.  Co..  139  U.  S.  1,  11  S.  Ct.  389,  35  L.  Ed. 
77,  afiSrming  decree  (C.  C^  Northern  Pac.  R. 
Co.  ▼.  St.  Paul,  M.  &  M.  R.  Co.,  26  F.  551. 

By  Act  Cong.  March  3,  1857  (11  Stat.  c.  99, 
p.  195),  lands  were  granted  to  the  Minnesota 
&  Pacific  Railroad  Company,  which  subsequent- 
ly became  the  St.  Paul  &  Pacific,  in  aid  of  its 
construction  on  a  route  designated,  and  some 
of  the  lands  thus  granted  were  the  same  as 
those  granted  to  the  Northern  Pacific  Company 
by  Act  July  2.  1864.  This  route  was  subse- 
quently changed  by  joint  resolution  Cong.  July 
12,  1862  (12  Stat  pp.  624,  625).  By  Act  Cong. 
March  3,  1865  (13  Stat.  c.  105,  p.  526),  this 
joint  resolution  was  repealed,  and  the  lands 
granted  by  the  act  of  1857  were  again  n^anted 
to  the  St  Paul  &  Pacific  Company.  By  act 
Cong.  March  3,  1871  (16  Stat  c.  144,  p.  588), 
the  route  of  the  St.  Paul  &  Pacific  was  again 
changed,  and  other  lands  granted  it  in  consid- 
eration of  its  relinquishing  those  previously 
granted  on  certain  portions  of  its  route.  Held 
that,  in  so  far  as  the  lands  granted  to  the  St 
Paul  &  Pacific  Company  by  the  acts  of  1865 
and  1871  were  identical  with  those  granted  by 
the  act  of  1864  to  the  Northern  Pacific  Com- 
pany, the  grant  was  inoperative. — ^Id. 

The  title  of  a  railroad  company,  beneficiary, 
to  lands  granted  by  act  of  May  15,  1856,  to  the 
state  of  Iowa  to  aid  in  the  construction  of  cer- 
tain railroads,  does  not  attach  until  the  map 
of  definite  location  is  filed  in  the  general  land 
office,  and,  where  a  pre-emption  right  attaches 
to  land  before  the  filing  of  such  map,  although 
after  the  line  of  the  road  is  surveyed  and 
staked  out  over  it,  it  will  not  pass  under  the 
grant  to  the  railroad.— Sioux  City  &  I.  P.  Town 
Lot  &  Land  Co.  v.  Griffey,  143  U.  S.  32,  12  S. 
Ct.  362,  36  L.  Ed.  64.  afilrming  judgment  72 
Iowa,  505,  34  N.  W.  304. 

By  Act  July  27,  1866,  (  3  (14  Stat  292), 
organizing  the  Atlantic  &  Pacific  Railroad  Com- 
pany, congress,  in  the  usual  terms,  granted 
lands  to  it  to  aid  in  the  construction  of  a 
transcontinental  railroad.  In  section  18  it  au- 
thorized the  Southern  Pacific  Railroad  Com- 
pany, a  California  corporation,  to  connect  with 
such  road  near  the  California  boundary,  for  a 
road  to  San  E^randsco,  and,  to  aid  in  the  con- 
struction thereof,  declared  that  that  company 
should  have  similar  grants  of  land,  subject  to 
all  the  conditions  and  limitations  of  the  grrant 
to  the  former  company.  By  the  act  of  March 
3,  1871  (16  Stat  573),  the  Texas  Pacific  Rail- 
road was  incorporated,  grants  of  land  were 
made  to  it  and  in  section  23  authority  was  also 
given  to  the  Southern  Pacific  Company  to  build 
a  connecting  road  from  a  certain  point  on  the 
Colorado  river  to  Ban  Francisco,  '*with  the 
same  rights,  ^^antSj  and  privileges,  and  subject 
to  the  same  limitations,  restrictions,  and  condi- 
tions,'* as  were  granted  to  it  by  the  act  incor- 
porating the  Atlantic  &  Pacific  Company,  pro- 
vided that  no  rights  of  the  latter  company 
should  be  impaired.  Held,  that  the  fact  that 
the  latter  act  (March  3,  1871),  in  terms,  be- 
stowed upon  the  Southern  Pacific  Company  the 
same  rights,  grants,  and  privileges  as  it  re- 
ceived under  uie  act  of  1866,  did  not  operate 
to  make  the  grant  relate  back  to  that  date,  so 
as  to  present  the  case  of  simultaneous  grants  of 
the  same  lands  to  different  companies. — United' 
States  V.  Southern  Pac.  R.  Co.,  146  U.  S.  570, 
13  S.  Ct  152,  36  L.  Ed.  1091. 

The  grant  of  May  4,  1870,  to  the  Oregon 
Central  Railroad  Company,  took  Uie  lands  with- 


in its  common  grant  limits  out  of  the  body  of 
public  lands,  so  that  they  could  not  pass  to  the 
Northern  Pacific  Railroad  Company  by  the 
joint  resolution  of- May  31,  1870,  although  the 
latter  filed  its  map  of  general  route  before  the 
former  filed  its  map  of  definite  location.— Unit- 
ed States  V.  Northern  Pac.  R.  Co.,  152  U.  S. 
284,  14  S.  Ct  598,  38  L.  Ed.  443,  reversing  de- 
cree (C.  C.)  41  F.  842. 

Act  Cong.  June  3,  1856  (11  Stat  20),  grant- 
ed to  the  state  of  Wisconsin,  for  railroad  aid 
purposes,  alternate  sections  for  six  miles  on 
each  side  of  rhe  proposed  road,  or  In  lieu  there- 
of, if  previously  sold,  land  to  be  selected  with- 
in 15  miles  of  such  road.  October  26,  1856, 
the  commissioner  of  the  land  office  reserved 
from  sale  all  land  within  such  15-mile  limit 
Act  Cong.  May  5,  1864i  (13  SUt  66),  made  a 
similar  grant  for  similar  purposes,  oi  alternate 
sections  for  10  miles  on  etuch  side  of  the  pro- 
posed road,  but  excepted  from  the  grant  all 
lands  previously  ''reserved  to  the  United  States 
•  •  •  in  any  manner,  or  for  any  purpose." 
Heldy  that  the  land  reserved  by'  the  commission- 
er's order  passed  by  the  second  grant,  though 
the  two  grants  overlapped.—Wisconsin  Cent.  R. 
Go.  V.  Forsythe,  159  U.  S.  46,  15  S.  Ct  1020, 
40  L.  E<t  71,  reversing  judgment  (O.  C.)  43  F. 
867. 

When  lands  are  granted  by  one  act  to  aid 
in  the  construction  of  two  intersecting  rail- 
roads^ and  tJie  act  does  not  provide  for  a  se- 
lection of  lands  for  either  road  on  account  of 
the  undivided  moiety  of  the  lands,  within  the 
common  place  limits,  to  which  the  other  is  en- 
titled, such  right  of  selection  will  not  be  im- 
plied.—Sioux  City  &  St  P.  R.  Co.  V.  United 
States,  159  U.  S.  349,  16  S.  Ct  17,  40  L.  Ed. 
177. 

Each  of  two  separate  railroad  companies, 
to  whom  by  the  same  act  or  by  acts  of  the 
same  date  grants  of  land  are  made,  in  so  far 
as  the  limits  of  their  grants  confiict  by  crossing 
or  lapping,  takes  an  equal  undivided  moiety 
of  the  lands  within  the  conflict,  and  neither 
acquires  all  by  priority  of  location  or  priori^ 
of  construction.  Decree,  98  F.  27,  38  C  C. 
A.  619,  reversed. — Southern  Pac.  R.  Co.  v. 
United  SUtes,  22  S.  Ct  154,  183  U.  S.  519, 
46  L.  Ed.  307. 

The  construction  by  the  Southern  Pacific 
Railroad  Company  of  a  railroad  from  San 
Francisco  to  tlie  eastern  boundary  line  of  Cali- 
fornia, along  the  route  approved  by  the  joint 
resolution  of  January  28,  1870,  as  authorized 
by  the  act  of  July  27,  1866,  making  a  land 
grant  in  aid  of  ito  projected  line  to  connect 
with  the  Atlantic  &  Pacific  Railroad  at  such 
point  near  the  boundary  line  of  California  as 
was  deemed  most  suitable  for  a  railroad  to 
San  Francisco,  entitles  it  to  an  equal  undivid- 
ed moiety  in  all  the  alternate  sections  within 
the  place  or  granted  limits  of  such  road  so  far 
as  they  conflict  with  the  limits  of  the  grant  to 
the  Atlantic  &  Pacific  Railroad  by  tnat  act 
—Id. 

^s»92«  Oraai  of  rlsHi  of  way. 

See  41  Cent  Dig.  Pub.  Lands,  ||  276-281 

Under  Act  March  3,  1875  [U.  S.  Comp.  St 
1901,  p.  1568],  granting  railroads  right  of  way 
across  public  lands,  the  title  of  the  railroad 
becomes  vested  on  the  identification  of  the  lands 
by  the  location  of  the  road  and  the  approval 
thereof  by  the  secretary  of  the  interior;  and 
an  attempt  by  the  latter's  successor  in  office 
to  annul  such  approval  is  an  attempt  to  de- 
prive the  company  of  its  property  without  due 
process  of  law,  which  may  be  restrained  by  in- 
junction.—Noble  V.  Union  River  Logging  R, 
Co.,  147  U.  S.  165,  13  S.  Ct  271,  37  L.  Ed. 
123,  afilrming  decree  Union  River  Logging  R, 
Co.  V.  Noble,  20  D.  C.  555. 


Tliis  DIseat  is  oompiled  oa  the  Key^Nnmber  Systam.   For  ezplanation*  sec  pace  111. 
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This  specific  grant  of  a  right  of  way  in  fee 
through  any  reserved  lands,  which  is  contained 
in  the  proviso  to  the  act  of  July  26,  1866, 
granting  lands  to  aid  in  the  construction  of 
the  Union  Pacific  Railway  Company,  Southern 
Branch,  vested  in  that  company  the  full  title 
and  right  of  possession  to  a  right  of  way  sub- 
sequently located  through  the  Osage  Indian 
reservation,  with  the  approval  of  the  president. 
—Missouri,  K.  &  T.  Ry.  Co.  v.  Roberts,  152  U. 
S.  114,  14  S.  Ct.  496,  38  L.  Ed.  377.  reversing 
judgment  Roberts  v.  Missouri,  K.  &  T.  Ry. 
Co.,  43  Kan.  102,  22  P.  1006. 

The  United  States  has  full  control  of  the 
fee  in  lands  reserved  by  treaty  for  the  occupa- 
tion of  Indians;  and  while  a  grant,  without 
reference  to  possession,  and  without  designa- 
tion of  any  use,  requiring  the  delivery  of  pos- 
session, is  subject  to  the  Indian  right  of  occu- 
pancy until  the  same  is  extinguished  by  the 
l^overnment,  yet  a  grant  for  a  purpose  necessar- 
ily involving  possession,  as  a  railroad  right  of 
way,  operates  of  itself  to  extinguish  the  In- 
dian right,  and  carries  both  title  and  right  of 
possession. — Id. 

An  act  of  congress  grai^ting  to  a  railroad 
a  right  of  way,  and  authority  to  construct  and 
operate  a  road  thereon,  through  an  Indian  reser- 
vation created  by  congress  within  the  limits 
of  a  territory  previously  organized,  in  the  ab- 
sence of  any  treaty  with  the  Indians  prevent- 
ing such  grant,  withdraws  the  land  from  the 
act  of  reservation,  to  the  extent  of  the  grant, 
and  for  the  purposes  thereof,  and  re-establishes, 
over  the  property  and  rights  withdrawn,  the 
authority  of  the  territory,  including  the  power 
to  tax.— Maricopa  &  P.  R.  Co.  v.  Territory  of 
Arizona,  156  U.  S.  347,  15  S.  Ct  391,  39  L. 
Ed.  447. 

The  claim  of  one  who  has  settled  on  and 
improved  public  lands  with  the  declared  in- 
tention of  obtaining  title  under  the  pre-emption 
laws  is  a  ''possessory  claim,"  within  the  mean- 
ing of  Act  March  3,  1875.  18  Stat.  482  lU.  S. 
Comp.  St.  1901,  p.  1568],  granting  to  railroads 
the  right  of  way  through  the  public  lands  of 
the  United  States,  and  providing  that  the  legis- 
lature of  the  proper  territory  might  provide  the 
metliod  of  condemning  possessory  claims  on  the 
public  lands.- Washington  &  I.  R.  Co.  v.  Os- 
bom,  160  U.  S.  103,  16  S.  Ct  219,  40  L.  Ed. 
346. 

A  company  which  surveys  a  line  over  public 
lands  beyond  the  termini  fixed  by  its  charter, 
and  afterwards  files  supplemental  articles  of  in- 
corporation authorizing  an  extension  covering 
the  survey,  acquires  no  right  of  way  beyond 
such  termini,  under  Act  March  3,  1875  [U.  S. 
Comp.  St  1901,  p.  15681,  as  against  another 
company  which,  having  full  powers,  makes  a 
survey  over  the  same  land  after  the  other  com- 
pany's survey,  but  before  the  filing  of  its  sup- 
plemental articles.— Washington  &  L  R.  Co.  v. 
Coeur  D'Alene  It  &  Nav.  Co.,  160  U.  S.  77,  16 
S.  Ct.  231,  40  L.  Ed.  355,  affirming  decree  60 
F.  981,  9  C.  C.  A.  303,  15  U.  S.  App.  350. 

The  first  platting  being  the  result  of  a  mis- 
take not  discovered  till  the  completion  of  the 
railroad  on  the  route  finally  adopted,  and  not 
being  intended  to  deceive  any  one,  another  com- 
pany, claiming  the  same  right  of  way,  canUbt, 
if  not  misled  or  prejudiced  by  such  mistake, 
complain  of  the  change  of  route. — Id. 

Under  Act  March  3,  1875  [U.  S.  Comp.  St. 
1901,  p.  15()8],  granting  to  railroads  a  right  of 
wa^  through  public  lands,  a  railroad  company 
which,  in  pursuance  of  the  act  has  adopted  one 
line  of  survey  along  the  route  provided  for  in 
its  articles  of  incorporation,  and  has  filed  a 
plat  thereof,  may  subsequently,  and  within  the 
time  allowed  by  law,  adopt  another  route,  and, 
instead  of  filing  a  second  plat,  may  construct  the 
road  on  the  line  surveyed  and  adopted,  so  long 
as  the  rights  of  others  have  not  intervened.— Id. 


A  grant  by  congress  of  a  strip  400  feet 
wide  for  a  railroad  right  of  way  is  a  conclusive 
determination  that  a  strip  of  that  width  is  nec- 
essary, and  it  is  immaterial,  as  between  the  com- 
pany and  one  claiming  adverse  title  to  a  part 
of  the  strip,  that  only  25  feet  in  width  is  in 
actual  use  for  railway  purposes. — Northern  Pac. 
R.  Co.  V.  Smith,  18  S.  Ct.  794,  171  U.  S.  260. 
43  Ll  Ed.  157,  reversing  judgment  69  F.  579,  16 
C.  C.  A.  336. 

The  grant  to  the  Union  Pacific  Railroad 
Company  by  Act  July  3,  1866,  c.  159,  14  Stat 
79,  of  a  right  of  way  through  the  "public 
lands,"  did  not  give  that  companjr  the  right 
to  run  its  road  through  lands  which,  at  the 
time  of  the  passage  of  that  act,  were  in  the 
actual  occupation  of  an  entryman  under  the 
homestead  laws.  Judgment  (1907)  91  P.  68,  76 
Kan.  255.  affirmed.— Union  Pac.  R.  Co.  y.  Har- 
ris, 30  S.  Ct  138,  215  U.  S.  386,  54  L.  Ed. 
24^. 

Congress  did  not  infringe  any  rights  of  the 
Indians  to  whom  the  lands  in  Delaware  Dimin- 
ished Indian  Reservation  were  assigned  in  sev- 
eralty under  the  Treaty  of  May  30,  1860,  by 
grant  to  a  specified  railway  of  a  right  of  way 
through  the  public  lands  made  by  Act  July  1, 
1862.— (1912)  Kindred  v.  Union  Pac.  R.  Co.,  32 
S.  Ct.  780,  225  U.  S.  582,  56  L.  Ed.  1216,  af- 
firming decree  (1909)  168  F.  648,  94  C.  C.  A. 
112. 

Lands  in  Delaware  Diminished  Indian  Res- 
ervation assigned  in  severalty  under  Treaty  of 
May  30,  1860,  are  included  in  the  term  **public 
lands"  as  used  in  Act  July  1,  1862,  granting  a 
railroad  a  right  of  way  througlk  the  public 
lands. — ^Id. 

Grant  of  way  through  public  lands  from  the 
Missouri  river  to  the  Union  Pacific  Railroad  on 
the  100th  meridian,  under  Act  July  1,  1862,  $ 
9,  for  the  benefit  of  the  Leavenworth,  Pawnee 
&  Western  Railroad  Company,  was  extended 
westerly  to  the  point  where  that  road  connected 
with  the  Union  Pacific  by  Act  July  2,  1864,  | 
9.— Stuart  v.  Union  Pac.  R.  Co.,  33  S.  Ct  338, 
227  U.  S.  342,  57  L.  Ed.  535,  affirming  decree 
178  F.  753,  103  C.  C.  A.  89. 

The  Leavenworth.  Pawnee  &  Western  Rail- 
road Company  or  its  successor  was  not  excluded 
from  the  benefit  of  Act  July  2,  1864,  |  9,  under 
which  any  company  authorized  by  the  act  to 
construct  a  road  from  the  Missouri  to  the  initial- 
point  of  the  Union  Pacific  was  authorized  to 
connect  with  the  latter  road  at  a  point  farther 
west  because  its  construction  was  not  author- 
ized by  that  act  in  view  of  Act  July  1,  1862,  $ 
9.— Id. 

■ 

A  provision  in  Act  July  3,  1866,  that  the 
Union  Pacific  Railroad  Company,  EUuBtem  Divi- 
sion, should  be  entitled  only  to  the  same  amount 
of  bonds  as  though  it  had  connected  its  line 
with  the  main  line  on  the  100th  degree  of  longi- 
tude as  required  by  law,  is  not  a  legislative  de- 
termination that  Act  July  2,  1864,  required  such 
union. — Id. 

A  right  of  way  is  a  benefit  within  Act  July 
2,  1864,  I  9,  by  which  certain  railroads  were 
authorized  to  unite  with  the  main  line  of  the 
Union  Pacific  and  were  entitled  to  all  the  bene- 
fits of  that  act.— Id. 

Railroad  right  of  way  granted  by  Acts  July 
1,  1862,  and  JuW  2,  1864,  extends  to  the  stat- 
utory width  of  200  feet  from  the  center  line  of 
its  track,  though  never  used  to  sudi  width. 
-Id. 

Some  act  of  the  United  States  is  necessary 
to  forfeit  the  right  of  way  in  aid  of  railroad 
construction  panted  by  Act  July  1,  1862,  and 
to  reinvest  title  in  the  United  States. — Union 
Pac.  It  Co.  V.  Snow,  34  S.  Ct  104,  231  U.  S. 
204,  58  L.  Ed.  184,  reversing  judgment  Snow 
V.  Union  Pac.  R.  Co.,  133  P.  1037;  Union  Pac. 
R.  Co.  V.  Sides,  34  S.  Ct  107,  231  U.  S.  213, 
1  58  L.  Ed.  189. 
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See  il  Cent  Dig.  Pub.  Lands,  |  283. 

There  is  no  inconedstency  between  the  spe- 
cial act  of  June  8,  1872,  granting  to  the  Den- 
ver &  Rio  Grande  Railway  Company  a  right  of 
way  over  the  public  domain,  with  the  right  to 
take  timber  and  other  material  adjacent  to  its 
road  for  the  construction  thereof,  and  the  gen- 
eral act  of  March  3,  1875  [U.  S.  Comp.  St. 
1901,  p.  1568],  making  similar  grants  to  any 
companies  accepting  ito  provisions;  and,  the 
right  of  the  said  company  to  take  under  the  spe- 
cial act  having  ceased,  as  to  the  uncompleted 
part  of  its  road,  by  reason  of  its '  failure  to 
build  to  certain  points  in  the  time  limited,  it 
was  entitled,  as  to  the  unfinished  parts,  to  all 
the  rights  granted  by  the  general  act,  on  com- 
plying with  the  provisions  thereof. — United 
States  v.  Denver  &  R.  G.  Ry.  Co.,  150  U.  S. 
1.  14  S.  Ct,  11.  37  L.  Ed.  975;  Id.,  150  U.  S. 
16,  14  S.  Ct  16,  37  li.  Bd.  980.  Affirming 
judgment  (C.  O)  Denver  &  B.  G.  R.  Co.  v.  Unit- 
ed States,  34  F.  838. 

The  grant  in  the  act  of  March  3,  1875,  l8 
Stat.  482  [U.  S.  Comp.  St  1901,  p.  1568],  of  a 
right  to  take  timber  ^'adjacent"  to  the  right  of 
way,  implies  no  limitation  as  to  the  place  of 
use,  and  the  company  may  transport  timber 
thus  taken  for  use  on  any  part  of  its  road,  how- 
ever remote. — Id. 

T^e  grant  in  the  same  act  of  the  right  to 
take  the  material  "necessary  for  the  construc- 
tion of  said  railroad"  is  for  the  railroad  as  a 
completed  structure,  including  station  build- 
ings, depots,  machine  shops,  side  tracks,  turn- 
outs, and  water  tanks. — Id. 

Act  March  3,  1875  (18  Stat.  482,  c.  152), 
granting  to  railroad  companies  the  right  of  way 
through  public  lands,  and  the  right  to  take  from 
the  public  lands  "adjacent  to  the  line  of  the 
said  road'*  timber  necessary  for  its  construction, 
restricts  the  right  to. lands  in  proximity  or  near 
to  the  road,  and  does  not  authorize  the  taking 
of  timber  from  lands  50  miles  distant,  though 
there  be  no  available  timber  nearer.— Stone  v. 
United  States,  17  S.  Ct.  778,  167  U.  S.  178.  42 
L.  Ed.  127,  affirming  judgment  64  F.  667,  12  C. 
C.  A,  451,  29  U.  S.  App.  32. 

Submerged  lands  along  the  shore  of  Lake 
Michigan  were  not  included  in  the  grant  to 
the  Illinois  Central  Railroad  Company  by  its 
charter,  authorizing  it  to  enter  upon  and  use 
^*any  lands,  streams,  and  materials  of  every 
kind,"  and  declaring  that  "all  such  lands,  wa- 
ters, materials,  and  privileges  belonging  to  the 
state  are  hereby  granted  to  said  corporation  for 
said  purposes."  Decree,  50  N.  E.  1104,  173 
111.  "fri,  53  L.  R.  A.  408,  affirmed.— Illinois 
Cent.  R,  Co.  v.  City  of  Chicago,  20  S.  CL  509, 
176  U.  S.  646,  44  L.  Ed.  622. 

A  prima  facie  case  on  the  part  of  the  Unit- 
ed States  in  an  action  of  trover  against  a  rail- 
road company  for^  the  value  of  timber  cut  upon 
the  public  domain  is  made  out  by  proof  of  the 
government  ownership  of  the  lands,  the  cutting 
and  asportation  of  the  timber,  its  value,  and 
subsequent  possession  by  the  railroad  company, 
although  special  acts  of  Congress  exist,  con- 
ferring authority  on  such  company  to  take  tim- 
ber from  the  public  domain  for  certain  specified 
purposes.  Judgment,  66  P.  550,  11  N.  M.  145, 
reversed. — United  States  v.  Denver  &  R.  G. 
R.  Co.,  24  S.  Ct.  33,  191  U.  S.  84,  48  L.  Ed. 
106. 

The  burden  of  proving  the  purpose  for 
which  timber  was  taken  from  the  public  domain 
by  a  lumber  company  acting  as  the  agent  of  a 
railroad  company  rests  in  the  first  instance  on 
the  railroad  company,  in  an  action  of  trover 
brought  by  the  United  States  against  that  com- 
pany for  the  value  of  the  timber,  where  such 
company  relies  upon  the  authority  conferred  by 


Act  Cong.  June  8,  1872,  c.  354,  17  Stat.  339, 
and  Act  Cong.  March  3,  1877,  c  126,  19  Stat. 
405,  to  take  from  the  public  lands  the  timber 
required  for  the  construction  and  repair  of  its 
railway  and  telegraph  line.— Id. 

Lands  20  miles  distant  from  a  railroad 
right  of  way  are  not  "adjacent,"  within  the 
meaning  of  Act  March  3,  1875,  c.  152,  §  1,  18 
Stat  482  [U.  S.  Comp.  St.  1901,  p.  1568],  grant- 
ing to  certain  railroad  companies  the  right  of 
wav  through  the  public  lands  to  the  extent  of 
100  feet  on  each  side  of  the  central  line  of  the 
road,  with  the  right  to  take  materials  for  its 
construction  from  the  public  lands  adjacent  to 
the  line  of  the  road.  Judgment,  114  F.  722,  52 
C.  C.  A.  354,  reversed.— United  States  v.  St. 
Anthony  R.  Co.,  24  S.  Ct  333,  192  U.  S.  524, 
48  L.  Ed.  548. 

a)  PROCEEDINGS  IN  LAND  OFFICE. 

Immunity  of  United  States  from  suit  as  pro- 
tection to  laud  officers,  see  United  States,  ^ — 
127. 

Restraining   proceedings,    see   Injunction, 
36,  75,  114. 

^:»95,  Resistors  and  reoelTors. 

Where  the  register  and  receiver  of  a  newly- 
created  land  office  engages,  at  request  of  the 
commissioner  of  the  general  land  office,  in  se- 
curing and  fitting  up  rooms  to  be  occupied  by  the 
office,  advertising  the  date  of  its  opening,  and 
doing  such  other  work  as  is  necessarily  inci- 
dental to  opening  the  office,  he  has  "entered  upon 
the  discharge  of  his  duties,"  within  Rev.  St  § 
2243,  providing  that  the  compensation  of  regis* 
ters  and  receivers  shall  be  computed  from  the 
time  they  enter  upon  the  discharge  of  their  du- 
ties.—United  States  V.  Delaney,  17  S.  Ct  84, 
164  U.  S.  282,  41  L.  Ed.  435. 

The  Secretary  of  the  Interior,  acting 
through  the  Commissioner  of  the  General  Land 
Office,  had  the  right  to  charge  the  various  regis- 
ters and  receivers  with  the  duty  to  sell  the  lands 
ceded  by  the  Osage  Indians  to  the  United 
States  by  the  treaty  of  September  29,  1865  (14 
Stat.  687),  to  be  sold  for  their  benefit,  and  to 
limit  the  annual  compensation  of  such  officers 
for  this  and  all  oth^r  services  to  the  existing 
legal  maximum  of  $2,500.  Judgment  (1904)  39 
Ct  CI.  321.  affirmed.— Stewart  v.  United  States, 
27  S.  Ct.  631,  206  U.  S.  185,  51  L.  Bd.  1017. 

No  commissions  for  selling  the  lands  ceded 
by  the  Osage  Indians  to  the  United  States  by 
the  treaty  of  September  29,  1865  (14  Stat.  687), 
to  be  sold  for  their  benefit,  beyond  what  brings 
his  annual  compensation  to  the  legal  maximum 
of  S2,500,  can  oe  claimed  by  a  register  of  the 
land  office  who  received  his  appointment  after 
the  Secretary  of  the  Interior,  acting  through  the 
Commissioner  of  the  General  Land  Office,  had 
charged  the  various  registers  and  receivers  with 
the  duty  of  selling  such  lands,  and  had  limited 
their  annual  compensation  for  this  and  all  other 
services  to  the  existing  legal  maximum. — Id. 

^=:»96.  Authority  and   duties   of   officers 
in  general. 

See  41  Cent  Dig.  Pub.  Lands,  81  285-287. 

Rev.  St.  §  2263,  providing  that,  before  pre- 
emption entries  can  be  made  under  section  2259, 
'*proof  of  the  settlement  and  improvement  re- 
quired shall  be  made  to  the  register  and  receiver 
of  the  land  district  in  which  the  lands  lie,"  does 
not  constitute  those  officers  a  tribunal,  so  that, 
without  the  presence  of  both,  no  business  can  be 
done,  and  it  is  no  defense  to  an  action  on  the 
official  bond  of  the  receiver  to  recover  moneys 
paid  for  such  pre-emptions  that  at  the  time  they 
were  received  the  register  was  absent  from  the 
land  office.— Potter  v.  United  States,  107  U.  S. 
126,  1  S.  Ct.  524,  27  L.  Ed.  230. 
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The  receiver  of  pnblic  moneys  for  a  district 
of  land  subject  to  sale  is  not  entitled  to  the 
military  bounty  land  fees  received  by  him  dur- 
ing his  term  of  office,  over  and  above  the  amount 
required,  with  his  commissions  on  cash  sales  of 
public  lands,  to  make  up  his  salary  of  $2,500 
per  year.— United  States  v.  Brindle,  110  U.  S. 
688,  4  S.  Ct.  180,  28  L.  Ed.  286. 

Act  Coni?.  Auif.  31,  1852,  S  18,  prohibiting 
persons  holding  office  under  the  United  States, 
whose  salary  amounts  to  $2,500,  from  receiving 
compensation  for  discharging  the  duties  of  any 
other  office,  does  not  apply  to  services  entirely 
unconnected  with  their  official  position;  and 
where  the  receiver  of  public  moneys,  at  a  gov- 
ernment land  office,  was  appointed  special  re- 
ceiver and  superintendent  to  assist  in  disposing 
of  lands  held  by  the  United  States  in  trust  for 
the  Indians,  the  trust  moneys  paid  for  the  land 
not  being  public  moneys,  the  receiver,  whose 
official  duty  only  required  him  to  receive  public 
moneys,  was  entitled  to  take,  in  addition  to  his 
salary,  the  compensation  provided  by  govern- 
ment for  the  separate  services  rendered  in  re- 
spect of  the  trust  lands.— Id. 

Whether,  under  Rev.  St.  I  22d7  [U.  S. 
€omp.  St.  1901,  p.  1808],  providing  that  proof 
of  abandonment  is  to  be  made  out  to  the  sat- 
isfaction of  the  register  of  the  land  office,  the 
receiver  of  the  land  office  may  validly  tal^e  part 
in  such  inquiry  in  the  land  office,  will  not  for 
the  6rst  time  be  considered  on  appeal  in  a  suit 
to  set  aside  the  patent  for  the  land  in  dispute 
before  the  land  office.— Oarr  v.  Fife,  156  U.  S. 
494,  15  S.  Gt.  427,  39  L.  Ed.  608. 

Whenever  a  granting  act  specifically  pro- 
vides for  the  issue  of  patents,  the  rule  in  that 
the  legal  title  remains  in  the  government  until 
the  patent. issues;   and,  while  so  remaining,  the 

Eant  is  in  process  of  administration,  and  the 
ad  department  retains  jurisdiction  to  inquire 
into  the  extent  and  validity  of  the  rights  claimr 
ed  under  the  grant,  as  against  the  government. 
-^Judgment,  68  F.  155.  15  C.  C.  A.  335, 
affirmed.— Michigan  Land  &  Lumber  Go.  v. 
Rust,  18  S.  Gt.  208,  168  U.  S.  589,  42  L.  Ed. 
691.  •      \ 

The  act  of  March  8,*  1857,  providing  that 
''the  selection  of  swamp  and  overflowed  lands 
panted  to  the  several  states  *  *  *  hereto- 
fore made  and  reported  to  the  commiasioner  of 
the  general  land  office  *  *  *  be,  and  the 
same  are  hereby,  confirmed,  and  shall  be  ap- 

£  roved  and  patented  to  the  said  several  states, 
1  conformity  with  the  provisions"  of  the  grant- 
ing act,  did  not  operate  as  a  conclusive  confirma- 
tion to  the  state  of  Michigan  of  lands  erroneous- 
ly listed  to  the  state  bj  the  secretary  of  the 
interior  as  swamp  lands  at  a  time  when  it  was 
known  both  to  the  state  authorities  and  to  con- 
gress that  there  had  been  errors  and  frauds  in 
the  original  survey  of  the  public  lands  in  Mich- 
igan, and  that  a  new  survey  was  then  in  prog- 
ress ;  and  hence  the  act  did  not  deprive  the  land 
department  of  authority  to  correct  such  lists 
in  accordance  with  the  new  surveys.— Id. 

Local  land  officers  were  given  no  power 
to  decide  upon  the  sufficiency  of  an  application, 
under  Act  June  4,  1897,  c  2,  30  Stat.  36  [U. 
S.  Gomp.  St.  1901,  p.  1541],  for  vacant  public 
lands  in  lieu  .of  lands  relinquished  in  the  forest 
reservation,  by  Act  Ma.-ch  3,  1883,  c.  101,  22 
Stat.  484  [U.  S.  Gomp.  St.  1901,  p.  1360],  im- 
posing upon  them  the  duty  of  furnishing  plats 
of  townships  showing  what  lands  were  vacant 
and  what  lands  taken. — Gosmos  Exploration  Go. 
V.  Gray  Eagle  Oil  Go.,  23  S.  Gt.  692,  24  S.  Gt. 
860,  190  U.  S.  301,  47  L.  Ed.  1064,  affirming 
decree  112  F.  4,  50  G.  G.  A.  79,  61  L.  R.  A. 
230;  Pacific  Land  &  Improvement  Go.  v.  El- 
wood  Oil  Go.,  23  S.  Gt.  698,  24  S.  Ct.  861,  190 
U.  S.  316,  47  L.  Ed.  1073,  affirming  decree, 
112  F.  4,  60  0.  0.  A.  79.  61  L.  B.  A.  230. 


^=»07*  Mode  and  rales  of  proeedws  1^ 
SeneraL 

Bee  41  Cent.  Dig.  Pub.  Lands,  H  288.  289. 

The  authority  of  the  Gommissioner  of  the 
General  Land  Office  under  Timber  and  Stone 
Act  June  3,  1878,  c.  151,  §  3.  20  Stat  89  [U. 
S.  Gomp.  St  1901,  p.  1545],  to  prescribe  reg- 
ulations to  carry  out  the  provisions  of  that  act, 
does  not  embrace  the  power  to  require  an  ap- 

glicant  to  make  oath  on  final  hearing  of  his 
ona  fides  and  of  the  absence  of  contract  or 
agreement  in  respect  to  the  title,  which  Gon- 
gress  has  in  that  act,  by  express  intendment, 
excluded  from  the  requirements  to  be  observed 
on  such  final  hearing. — Williamson  v.  United 
States.  28  S.  Gt  163,  207  U.  S.  425,  52  L.  Ed. 
278. 

The  Land  Department  had  the  power  to 
adopt  reasonable  rules  and  regulations  for  the 
administration  of  Act  June  4,  1897,  c  2,  S  1, 
30  Stat  36  (U.  S.  Gomp.  St  1901,  p.  1541), 
authorizing  the  selection  of  public  lands  in  lieu 
of  lands  relinquished  in  a  forest  reserve. — 
(19U)  Roughton  v.  Knight,  31  S.  Gt  297,  219 
U.  S.  537,  55  L.  Ed.  326,  affirming  decree 
(1909)  103  P.  844,  156  Gal.  123. 

^=»08«  Making  and  record  of  entrles»  and 
proceedinss  thereon. 

See  41  Cent  Dig.  Pub.  Lands.  S  »0. 

No  equitable  title  to  lands  selected,  under 
Act  June  4,  1897,  c.  2,  30  Stat  36  [U.  S.  Gomp. 
St  1901,  p.  1541],  in  lieu  of  land  relinquiahed 
in  a  forest  reservation,  vests  in  the  selector  be- 
cause the  local  land  officers  received,  accepted, 
and  filed  his  deed  of  relinquishment,  abstract  of 
title,  and  nonmineral  affidavit,  entered  his  se- 
lection upon  the  official  recoras^  and  certified 
that  it  was  free  from  conflict,  as  such  action 
could  not  amount  to  a  decision  that  the  statute 
had  been  complied  with,  since  authority  so  to 
decide  was  not  conferred  on  such  officials  by 
that  statute^  and  the  regulations  of  the  Land 
Department  required  all  applications  for  change 
of  entry  or  settlement  to  be  forwarded  to  the 
Gommissioner  of  the  General  Land  Office  **£or 
consideration,"  together  with  a  report  "as  to  the 
status  of  the  tract  applied  for."— Gosmos  Ex- 
ploration Go.  V.  Gray  BSagle  Oil  Go.^  23  S.  Ct 
692,  24  S.  Gt  860,  190  U.  S.  301,  47  L.  Ed. 
1064.  affirming  decree  112  F.  4,  50  C.  O.  A. 
79,  61  L.  R.  A.  230;  Pacific  Land  &  Improve- 
ment Go.  V.  Elwood  OU  Go.,  23  S.  Gt  698,  24 
S.  Gt  861,  190  U.  S.  316,  47  L.  Ed.  1073.  af- 
firming decree  112  F.  4^  60  a  a  A.  79,  61  L. 
B.  A.  230. 

A  soldier's  declaratory  statement  filed  dur- 
ing the  time  allowed  for  an  appeal  to  the  Sec- 
retary of  the  Interior  from  a  decision  of 
the  Gommissioner  of  the  General  Land  Ofllce 
against  the  validity  of  a  prior  homestead  entry 
confers  no  rights  upon  the  applicant  where,  by 
a  rule  of  the  Land  Department  in  force  when  a 
patent  for  the  land. is  finally  issued,  no  applica- 
tion will  be  received  or  any  rights  recognized 
as  initiated  by  the  tender  of  an  application  for 
a  tract  embraced  in  an  entry  of  record  until 
said  entry  has  been  canceled  from  the  records 
of  the  local  office.  Decree  (1904)  79  P.  265, 
15  Okl.  12,  affirmed.— Holt  v.  Murphy,  28  S.  Gt. 
212,  207  U.  S.  407,  52  L.  Ed.  271. 

Regulation  of  Land  Department  requiring 
affidavit  by  a  homestead  entryman  stating 
whether  he  has  made  other  entries  is  properly 
addressed  to  the  enforcement  of  the  prohibition 
of  the  homestead  laws  (Act  May  20,  1862,  §  6, 
Act  March  3,  1891,  |  5)  with  respect  to  the 
amount  of  land  which  any  one  person  may  se- 
cure—United States  V.  SmuU,  85  S.  Gt  349l 
236  U.  S.  405,  59  L.  Ed.  641. 

A  department  regulation  that  a  homestead 
entryman  must  make  affidavit  whether  he  had 
made  other  entries  is  not  repugnant  to  Rev. 
St  i  2290,  as  amended  by  Act  March  a,  1891« 
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I  5,  in  relation  to  affidavit  to  be  made  by  such 
applicant.— Id. 

^=999*  Duties    and    proeeedlnffs    mm    to 
sales* 

8e«  41  Cent  Dig.  Pub.  Lands,  I  29L 

The  omission  in  Timber  and  Stone  Act 
June  3.  1878,  c  161,  <  3,  20  Stat.  89  [U.  S. 
Gomp.  St.  1901,  p.  1545],  exacting  on  the  final 
application  some  of  the  requirements  made  nec- 
essary on  the  original  application  for  the  pur- 
chase of  land  under  that  act,  of  any  reiteration 
of  the  requirements  of  the  statute  regarding 
a  speculative  purpose  on  the  part  of  the  ap- 
plicant, his  bona  ndes,  and  his  intent  to  acquire 
the  land  for  himself  aloiie,  is  equivalent  to  an 
express  declaration  by  Congress  that  these  re- 
quirements shall  not  be  exacted  at  the  final 
hearing.— Williamson  v.  United  States,  28  S.  Ct 
163,  207  U.  S.  425.  52  L.  Ed.  278. 

^ss>102«  Oaaeellation     of     eatries, 
ceipts,   eertifloateSf   and 


See  41  Cent.  Dig.  Pnb.  Lands,  »  294-287. 

Defendant  entered  two  tracts  of  land  as 
subject  to  entry  as  public  lands  of  the  United 
States,  paid  the  full  purchase  price,  and  re- 
ceived a  receipt  from  the  receiver  of  the  land 
office.  On  discovering  that  one  tract  was  not 
subject  to  entry,  the  commissioner  of  the  gen- 
eral land  office  canceled  the  entry  as  to  both 
tracts,  without  notice  to  defendant,  and  with- 
out returning  or  offering  to  return  tne  purchase 
money.  Heldf  that  the  order  was  invalid  as 
to  the  tract  subject  to  entry,  and  that  defendant 
could  rely  on  the  original  entry,  and  was  en- 
titled to  have  conveyed  to  him  the  legal  title 
held  by  one  who  had  received  a  patent  for  said 
tract  after  the  order  of  cancellation. — Cornelius 
V.  Kessel,  128  U.  S.  456,  9  S.  Ct.  122.  32  L. 
Ed.  482,  affirming  58  Wis.  237,  16  N.  W.  550. 

The  commissioner  of  the  general  land  of- 
fice or  the  secretary  of  the  interior  has  power 
to  cancel  and  set  aside  a  pre-emption  entry  aft- 
er the  local  land  officers  have  approved  the  ev- 
idences of  settlement  and  improvement,  receiv- 
ed the  purchase  money,  and  issued  the  receiver's 
final  receipt  61  N.  W.  1036.  4  N.  D.  452,  50 
Am.  St.  Rep.  669,  affirmed.— Parsons  v.  Venzke, 
17  S.  Ct  27,  164  U.  S.  89,  41  L.  Ed.  360. 

Proceedings  to  contest  a  homestead  entry, 
without  any  notice  to  a  mortgagee  of  the  entry- 
man's  interest,  though  commenced  by  a  subse- 
quent grantee  of  such  interest,  do  not  amount  hi 
law  to  a  fraud  on  the  mortgagee's  rights.  Judg- 
ment, 69  N.  W.  41,  6  N.  D.  108,  affirmed  and 
modified.— Guaranty  Sav.  Bank  v.  Bladow,  20 
S.  Ct  425,  176  U.  S.  448,  44  L.  Ed.  540. 

The  cancellation  of  a  homestead  entry  upon 
due  notice  to  the  entryman,  and  after  a  hearing 
in  the  case,  cannot  be  regarded  as  a  mere  nul- 
lity, when  set  up  against  his  mortgagee,  because 
the  latter  had  no  notice  of  the  proceeding,  but 
the  entry  no  longer  constitutes  prima  facie  ev- 
idence in  favor  of  such  mortgagee. — Id. 

The  land  departmeAt  has  jurisdiction  to 
cancel  an  original  entry  for  public  lands  at  any 
time  before  a  patent  is  issued.  Decree,  Diller 
V.  Hawley,  81  F.  651,  26  C.  C.  A.  514,  affirm-, 
ed.— Hawley  v.  DUIer,  20  S.  Ct  986,  178  U.  S. 
476,  44  L.  Ed.  1157. 

Failure  to  give  notice  to  transferees  of  an 
entryman  of  an  order  of  the  secretary  of  the 
interior  to  send  to  him  the  papers  in  proceed- 
ings for  the  cancellation  of  the  entry  is  imma- 
terial, if  they  had  an  opportunity  to  be  heard 
before  the  secretary  while  tlie  case  was  in  his 
hands. — Id. 

A  decision  by  the  secretary  of  the  interior, 
reversing  a  decision  of  the  commissioner  of  the 
general  land  office  and  rejecting  and  canceling 


an  entry  under  the  timber  and  stone  act  for 
fraud,  is  not  in  excess  of  the  jurisdiction  con- 
ferred upon  him  by  law,  because  the  attorney 
general  did  not  join  in  the  consideration  of  the 
matter,  since  the  requirement  of  Bev.  St.  U.  S. 
§1  2450,  2451,  of  the  approval  of  a  commis- 
sioner's decision  by  the  secretary  and  the  at- 
torney general  acting  as  a  board,  applies  only 
to  decisions  sustaining  irregular  entries,  and 
thereby  devesting  the  United  States  of  its  ti- 
tle, and  does  not  extend  to  decisions  rejecting 
or  canceling  entries. — ^Id. 

Reliance,  in  making  a  timber  culture  entry, 
upon  the  opinion  of  the  Commissioner  of  the' 
General  Land  Office,  that  the  provisions  of 
Rev.  St  U.  S.  S  462  [U.  S.  Comp.  St  1901,  p. 
257],  prohibiting  officers,  clerks,  or  employes  m 
the  General  Land  Office  from  entering  lands 
within  the  public  domain,  did  not  embrace  a 
special  agent  of  the  Land  Office,  can  confer  no 
interest    upon   such   special   agent   which    will 

Srevent  the  government,  bj  its  proper  officer  or 
epartment,  from  canceling  his  entry.  De- 
cree (1906)  84  P.  404,  41  Wash.  604,  affirmed.— 
Prosser  v.  Finn,  28  S.  Ct.  225,  208  U.  S.  67, 
o2  L.  Ed.  392. 

Evidence  in  a  homestead  entryman's  coh- 
test  before  the  Land  Department  held  sufficient 
to  support  finding  that  the  homestead  entryman 
before  perfecting  his  entry  entered  into  a  pro- 
hibited agreement  to  convey  the  land  to  an- 
other.—Bailey  V.  Sanders,  33  S.  Ct.  602,  228 
U.  S.  603,  57  L.  Ed.  985,  affirming  decree  177 
F.  667,  101  C.  C.  A.  293. 

Evidence  before  Land  Department  that  a 
homestead  entryman  before  perfecting  his  entry 
had  entered  into  prohibited  agreement  to  convey 
the  land  to  another  held  to  justify  a  cancella- 
tion of  the  entry.— Id. 

^s»103.  Determination  of  adverse  claims. 

See  41  Cent.  Dig.  Pnb.  Lands,  SS  298.  299,  307. 

The  regulations  of  the  commissioner  of  the 
general  land  office,  whereby  an  adverse  claim- 
ant may  be  held  to  prove  his  better  right  to 
enter  public  lands,  do  not  oust  the  jurisdiction 
of  the  courts.— Turner  v.  Sawyer,  150  U.  S.  578» 
14  S.  a.  192,  37  L.  Ed.  1189. 

Since  Rev.  St.  $  2273,  gives  the  land  de- 
partment exclusive  jurisdiction  of  contests  in- 
volving rights  of  pre-emption  arising  between 
settlers,  if  the  secretary  of  the  interior*  on  the 
passage  of  a  special  act  of  congress  confirming 
the  entry  of  one  of  the  parties  to  sndi  &  contesif 
suspends  the  contest  proceedings,  and  a  patent 
issues,  the  other  party  to  the  contest  cannoL 
by  mandamus,  compel  the  secretary  to  proceed 
with  the  contest  on  the  ground  that  the  special 
act  was  unconstitutional  and  void. — In  re  Em- 
blen,  161  U.  S.  52,  16  S.  Ct.  487,  40  L.  Ed.  613. 

A  selection  of  swamp  lands  was  made  by 
a  state  under  the  swamp-land  act  of  September 
28,  1850,  as  supplemented  by  the  act  of  March 
12,  1860,  and  the  selection  was  approved  by 
the  secretary  of  the  interior;  but  subsequently  • 
the  secretary  revoked  the  approval  and  can- 
celed the  selection.  Held  that,  no  patent  having 
been  issued  to  the  state  as  contemplated  by  the 
act,  the  legal  title  remained  in  the  United  States 
so  that  the  rights  of  a  purchaser  from  the  state 
must  be  decided  by  the  land  department,  rather 
than  b^r  the  courts,  and  a  bill  will  not  lie  in 
behalf  of  a  purchaser  from  the  state  to  enjoin 
the  secretary  from  enforcing  the  order  of  can- 
cellation.—Brown  V.  Hitchcock,  19  S.  Ct  485, 
173  U.  S.  473,  43  L.  Ed.  772. 

A  mere  grantee  bv  deed  of  the  interest  of 
one  who  has  made  a  homestead  entry  does  not 
take  the  title  under  the  entryman,  within  the 
meaning  of  the  rule  which  prevents,  one  who 
takes  title  under  another  from  questioning  that 
other's  title,  but  such  grantee  may  make  a  con- 
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test  of  his  grantor's  entry  before  the  land  de- 
partment. Judgment,  69  N.  W.  41,  6  N.  D. 
108,  afOrmed  and  modified.— Guaranty  Sav. 
Bank  v.  Bladow,  20  S.  Ct.  425,  176  U.  S.  448, 
44  L.  Ed.  450. 

The. Land  Department  has  full  jurisdiction 
over  matters  involving  the  right  of  parties  to 
a  i>atent  for  public  lands  selected  under  Act 
Cong.  June  4,  1897,  c.  2,  30  Stat.  36  [U.  S. 
Comp.  St.  1901,  p.  1541],  in  lieu  of  lands  re- 
linquished in  a  forest  reservation. — Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  OU  Co.,  23  S.  Ct. 
692,  24  S.  Ct.  860,  190  U.  S.  301,  47  L.  Ed. 
1064,  affirming  decree  112  F.  4,  50  C.  C.  A. 
79,  61  L.  R.  A.  230;  Pacific  Land  &  Improve- 
ment Co.  V.  Elwood  Oil  Co.,  23  S.  Ct.  698,  24 
S.  Ct  861,  190  U.  S.  316,  47  L.  Ed.  1073,  af- 
firming decree  112  P.  4,  50  O.  O.  A.  79,  61  L. 
R.  A.  230. 

The  right  of  entry  given  by  Act  Cong.  May 
14,  1880,  c.  89,  §  2,  21  Stat.  141  [U.  S.  Comp. 
St.  1901,  p.  1392],  to  a  contestant  who  procures 
the  cancellation  of  a  homestead  entry,  inures 
to  the  benefit  of  one  who,  by  his  contest,  in- 
duced the  relinquishment  in  the  local  land  of- 
fice of  a  homestead  entry  of  land  in  Oklahoma 
territory  prima  facie  valid,  but  made  by  one 
in  fact  disqualified  to  make  the  entry,  although 
a  settlement  was  made  intermediate  the  home- 
stead entry  and  the  initiation  of  the  contest, 
since  such  entry,  though  ineffectual  to  vest  any 
rights  in  the  entryman'  was  sufficient  to  pre- 
vent the  acquisition  of  nomestead  rights  by  an- 
other until  it  had  been  set  aside.  Judgment, 
70  P.  383.  12  Okl.  313,  affirmed.— Hodges  v. 
Colcord,  24  S.  Ct.  433.  193  V».  S.  192,  48  L.  Ed. 
677. 

A  court  of  equity  will  not  undertake  to  de- 
termine, in  advance  of  the  final  action  of  the 
Land  Department,  the  respective  rights  of  gran- 
tees from  the  Northern  Pacific  Railway  Com- 
pany of  land  claimed  to  be  within  the  indem- 
nity limits  of  the  land  grant  of  July  2,  1864, 
and  settlers  and  purchasers  from  the  United 
States  or  their  grantees,  whether  holding  pat- 
ents or  not,  who  claim  the  protection  of  Act 
July  1,  1898,  c.  546  (30  Stat.  597,  620),  enact- 
ed to  settle  disputes  arising  out  of  conflicting 
rulings  in  the  Land  Department  with  reference 
to  the  eastern  terminus  of  the  railroad  as  af- 
fecting the  Northern  Pacific  land  grant,  by  per- 
mitting 'any  purchaser  or  settler  claiming,  in 
good  faith,  under  any  law  of  the  United  States 
or  ruling  of  the  Land  Department,  any  land  so 
situated  that  a  right  thereto  in  the  railroad 
grantee  or  its  successor  in  interest  attached 
by  reason  of  definite  location  or  selection,  to 
elect  whether  to  retain  or  transfer  his  claim, 
and  requiring  the  Secretary  of  the  Interior  to 
furnish  the  company  with  a  list  of  the  lands 
so  retained,  and  allowing  the  company  to  se- 
lect other  lands  in  lieu  thereof  upon  executing 
a  Droper  relinquishment— Humbird  v.  Avery, 
25  S.  Ct.  123,  195  U.  S.  480,  49  L.  Ed.  286. 

Jurisdiction  of  a  suit  by  a  homestead  set- 
tler to  re-establish  the.  possession  which  tres- 
passers have  invaded,  that  he  may  continue  his 
efforts  to  earn  the  title,  may  not  be  declined  by 
a  state  court  on  the  ground  that  it  will  amount 
to  an  interference  with  the  Land  Department 
because  the  land  in  question  forms  part  of  a 
tract  of  agricultural  lands  which  were  designat- 
ed on  the  survey  as  a  lake.— Gauthier  v.  Morri- 
son, 34  S.  Ct.  384,  232  U.  S.  452,  58  L.  Ed. 
680,  reversing  judgment  114  P.  501,  62  Wash. 
572. 

^s»lC>4.  Appeals  from  deoiiions  of  res- 
later  a&d  receiver. 

See  41  Gent.  Dig.  Pub.  Lands,  8  300« 

The  duty  imposed  by  Rev.  St.  S  453  [U.  S. 
Comp.  St.  1901,  p.  257],  upon  the  commissioner 
of  tne  general  land  office,  to  perform,  under 
the  direction  of  the  secretary  of  the  interior, 
**all  executive  duties*'  appertaining  to  the  sur- 


veying and  sale  of  the  public  lands,  vests  in  the 
commissioner  and  secretary  a  ri|:ht  to  review 
the  action  of  the  register  and  receiver  in  accept- 
ing proofs  of  settlement  and  improvement  under 
the  pre-emption  laws,  whether  s;uch  proofs  are 
made  solely  by  affidavit  or  by  oral  evidence  in 
addition  thereto ;  and  the  provision  of  Rev.  St. 
S  2263,  requiring  such  proofs  to  be  made  **to  the 
satisfaction''  of  the  register  and  receiver,  does 
not  make  their  action  final.— Orchard  v.  Alex- 
ander, 157  U.  S.  372,  15  S.  Ct.  635,  39  L.  Ed. 
737,  affirming  judgment  Pierce  v.  Frace,  2  Wash. 
St.  81,  26  P.  192,  807. 

^=»105.   OouolnaiTeneis  and  effect  of  de- 
oiilona. 

See  41  Cent  Dig.  Pub.  Lands,  81  301-306. 


—  In  t^evLermX. 

See  41  Cent.  Dig.  Pub.  Lands,  8S  104,  301,  308. 

A  finding  by  the  land  department  that  an 
applicant  for  a  patent  is  disqualified  as  a  pre- 
emptor  because  he  had  filed  a  former  declara- 
tory statement  as  to  ^ther  lands  ia  a  finding  of 
fact  and  conclusive.  Where  fraud  has  been  prac- 
ticed, or  there  has  been  a  mistake  as  to  the 
law  applicable  to  the  facts,  a  court  of  equity 
may  give  relief,  but  the  mere  question  of  fact 
depending  on  conflicting  evidence  cannot  be  re- 
viewed.—Baldwin  V.  Starks,  107  U.  S.  463,  2 
S.  Ct.  473,  27  L.  Ed.  526. 

Where  a  patent  is  issued  for  land  bounded 
by  a  lake  or  stream,  the  title  to  the  land  under 
the  water  passes  from  the  government,  and  8ut>- 
sequent  action  of  the  land  department,  in  sur- 
veying and  granting  the  latter  land,  being  with- 
out authority,  cannot  be  res  adjudicata,  as 
against  one  claiming  under  the  first  patent, 
though  he  appeared  before  the  department  and 
resisted  its  action. — Hardin  v.  Jordan,  140  U. 
S.  371,  11  S.  Ct.  808,  35  L.  Ed.  428,  revers- 
ing judgment  (C.  C.)  16  F.  823. 

In  a  suit  by  one  person  to  set  aside  a  pat- 
ent to  another,  the  decision  of  the  land  office  as 
to  the  facts  in  a  contest  before  it  as  to  the  rights 
to  a  patent  cannot,  in  the  absence  of  fraud  and 
imposition,  bo  reviewed.— Carr  v.  Fife,  156  U. 
S.  494,  15  S.  Ct  427,  39  L.  Ed.  508.  affirming 
decree  (C.  C.)  44  F.  713. 

A  decision  of  the  land  department  on  ad- 
verse claims  to  lands  is  not  conclusive  on  the 
courts,  when  it  is  based^  not  on  any  question  of 
fact,  but  on  a  construction  of  the  law.— Wiscon- 
sin Cent.  R.  Co.  v.  Forsythe,  159  U.  S.  46,  15 
S.  Ct.  1020,  40  L.  Ed.  71,  reversing  judgment 
(C.  C.)  43  F.  867. 

A  state  court  has  no  jurisdiction  to  re- 
examine the  conclusions  of  the  United  States 
land  department  as  to  whether  one's  residence 
on  land  was  such  as  to  entitle  him  to  claim  an 
additional  farm  homestead  in  adjoining  land, 
under  Rev.  St.  §§  2289,  2290  [U.  S.  Comp.  St, 
1901,  pp.  1388.  1389J,  in  the  absence  of  a  dear 
showing  that  the  decision  was  procured  by  fraud 
or  imposition.— Stewart  v.  McHarry,  159  U.  S. 
643,  16  S.  C^.  117,  40  L.  Ed.  290,  affirming 
judgment  Mcllarry  v.  Stewart,  35  P.  141. 

The  issuance  of  a  patent  for  public  land  by 
the  land  department,  in  the  absence  of  fraud,  is 
conclusive  upon  the  courts  as  to  all  questions 
of  fact  on  which  the  right  of  the  grantee  to  such 
patent  depends.  15  So.  780,  34  Fla.  130,  43 
Am.  St.  Rep.  172,  affirmed. — Johnson  v.  Drew, 
18  S.  Ct.  800,  171  U.  S.  93,  43  L.  Ed.  88. 

A  finding  by  the  land  department,  on  ap- 
peal in  contest  proceedings,  that  a  homestead 
claimant  to  lands  in  Oklahoma  entered  the  ter- 
ritory prior  to  the  time  fixed  by  the  statute  and 
the  president's  proclamation  pursuant  thereto 
(25  Stat.  980),  is  a  finding  of  fact  which  is  not 
reviewable  by  the  courts. — Calhoun  v.  Violet,  19 
S.  Ct.  324,  173  U.  S.  60,  43  L.  Ed.  614. 

An  order  of  the  land  department  cancelins 
an  entry,  if  based  upon  a  misconstruction  of 
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the  law,  can  be  corrected  by  the  courts.  De- 
cree, Diller  v.  Hawley,  81  F.  651,  26  O.  C.  A. 
514,  affirmed.— Hawley  v.  Diller,  20  S.  Ct.  ©86, 
178  U.  S.  476,  44  L.  Ed.  1157. 

Li  matters  passed  on  by  the  land  office,  and 
which  are  open  for  review  by  the  courts,  the 
findings  of  fact  made  in  the  land  department 
are  final,  and  will  not  be  reviewed  in  the  courfs, 
in  the  absence  of  fraud,  imposition,  or  mistake. — 
DaeCambra  v.  Rogers,  23  S.  Gt.  519,  189  U.  d. 
119,  47  L.  Ed.  734,  affirming  Eogers  v.  De  Cam- 
bra,  64  P.  894.  132  CaL  505,  which  affirmed  60 
P.  863.  132  Gal.  502. 

The  final  conclusion  of  the  land  department 
that  no  substantial  advantage  over  others  tak- 
ing  part  in  the  race  for  land  opened  to  settle- 
ment by  Act  March  1,  1889,  c.  317  (25  Stat. 
757),  Act  March  2,  1889.  c.  412  (25  Stat.  980, 
lUOui).  and  the  President's  proclamation  of 
March  23,  1889,  (26  Stat.  1540^,  resulted  to  an 
en  try  man  who  made  the  start  t'rom  the  bound- 
ary line  with  the  others,  because,  of  his  prior 
entry  into  such  territory  some  three  or  four 
hours  before  the  start  was  made,  involves  but 
the  finding  of  an  ultimate  fact,  and  not  a  con- 
clusion ot  law,  and  is  therefore  not  reviewable 
by  the  courts.  Judgment,  65  P.  841,  11  Okl. 
173.  reversed.— Potter  v.  Hall,  23  S.  Ct.  545, 
189  U.  S.  292,  47  L.  Ed.  817. 

The  cancellation  of  a  certificate  of  entry 
under  Timber  Act  of  June  3.  1878,  c.  151,  20 
Stat.  89  [U.  S.  Comp.  St.  19(>1,  p.  1545],  is  not 
conclu.^ve  as  against  a  transferee  who  had  no 
notice  and  no  opportunity  to  be  heard  upon  the 
question  of  the  original  validity  of  such  entry, 
but  he  is  left  free  to  prove  the  validity  of  the 
entry  by  any  means  other  than  the  certificate. 
Judgment,  Whitney  v.  Spratt,  64  P.  919,  25 
Wash.  62,  87  Am.  St.  Rep.  738,  affirmed.- 
Thayer  v.  Spratt,  23  S.  Ct.  576,  189  U.  S.  346, 
47  L.  Ed.  845. 

The  conclusiveness  on  the  courts  of  a  find- 
ing of  the  Land  Department,  made  in  allow- 
ing a  homestead  entry,  of  the  sufficiency  of 
settlement,  residence,  and  improvements,  is  not 
affected  by  a  later  decision,  in  a  sec6nd  con- 
test between  the  same  parties,  that  the  aliena- 
tion of  the  land  was  a  bar  to  supplemented 
proofs  offered  in  aid  of  a  premature  commuta- 
tion entry.  Decree,  McCord  v.  Hill,  94  N.  W. 
65,  117  Wis.  306,  affirmed.— HUl  v.  McCord, 
25  S.  Ct.  96,  195  U.  S.  395,  49  L.  Ed.  251. 

Findings  of  fact  fotmd  by  the  officers  of 
the  land  department  are  binding  on  the  courts, 
in  the  absence  of  the  evidence  in  the  contest 
case.  Decree,  66  P.  337,  11  Okl.  189,  affirmed. 
— Hartwell  v.  Havighorst.  25  S.  Ct.  793,  196 
U.  S.  635,  49  L.  Ed.  629. 

A  petition  to  declare  a  resulting  trust, 
which  discloses  that  there  was  some  evidence  on 
which  the  findings  of  fact  in  a  decision  of  the 
land  department  could  be  based,  fails  to  state  a 
cause  01  action,  and  a  demurrer  directed  there- 
to on  that  ground  should  be  sustained.— Id. 

The  findings  of  fact  found  by  the  officers 
of  the  land  department  will  not  be  disturbed, 
if  there  is  any  evidence  on  which  such  findings 
of  fact  could  be  made.— Id, 

Perjury  on  a  hearing  before  the  Land  De- 
partment of  a  contest  over  an  entry  under  the 
homestead  laws  is  not  ground  for  equitable  re- 
lief against  the  decision  of  the  Department. 
Decree,  73  P.  303,  12  Okl.  537,  affirmed.— Estes 
v.  Timmons,  26  S.  Ct  85,  199  U.  S.  391,  50 
L.  Ed.  241. 

The  conclusion  as  to  ultimate  facts  finally 
reached  by  the  Land  Department  must  be  ac- 
cepted by  the  courts,  although  di  fife  ring  from 
the  conception  of  such  facts  entertained  bj'  the 
department  at  previous  stages  of  the  contro- 
versy. Decree  (1907)  88  P.  10.54.  18  Okl.  1(»0, 
affirmed. — Greenameyer  v.  Coate,  29  S.  Ct.  345, 
212  U.  S.  434,  53  L.  Ed.  587. 


The  land  department's 'finding  in  favor  of 
a  homestead  entry  against  persons  claiming  to 
have  been  occupants  pt  the  premises  as  a  town 
site,  which  rests,  not  solely  on  the  fact  that  ap- 
plication for  such  entry  was  filed  a  few  hours 
before  that  of  the  trustee  for  the  town  site  oc- 
cupants, but  rather  chiefly  on  priority  of  the 
homesteader's  equitable  rights,  must  be  neld  con- 
clusive by  the  Supreme  Court,  especially  where 
reinforced  by  judgments  of  the  state  courts,  un- 
less there  is  the  clearest  and  most  convincing 
evidence  of  mistake  or  injustice.  Judgment 
(1907)  White  v.  Whitcomb,  90  P.  1080,  13  Ida- 
ho, 490,  affirmed.— Whitcomb  v.  White,  29  S.  Ct. 
599,  214  U.  S.  15,  53  L.  Ed.  889. 

A  finding  of  land  officers  in  proceedings 
resulting  in  the  issuance  of  patents  on  commuted 
homestead  entries,  that  such  lands  were  agri- 
cultural and  not  coal  lands,  is  not  conclusive 
against  the  government  in  a  suit  to  cancel  the 
patents  as  fraudulently  procured  by  misrepre- 
senting their  character. — Washington  Securities 
Co.  V.  United  States,  34  S.  Gt.  725,  234  U.  S. 
76,  58  L.  Ed.  1220,  affirming  decree  194  F.  59, 
114  C.  C.  A.  79. 

Courts  cannot  review  findings  of  fact  by  the 
land  department  within  its  province. — Daniels 
V.  Wagner,  35  S.  Ct.  740,  237  TJ.  S.  547,  59 
L.  Ed.  1102  L.  R.  A.  1916A,  1116,  reversing 
decree  205  F.  235,  "125  C.  C.  A.  93;  Same  v. 
Merrithew,  35  S.  Ct.  747,  237  U.  S.  570,  59  L. 
Ed.  1113,  reversing  decree  Same  ^.  Wagner, 
205  F.  235.  125  C.  C.  A.  93:  Same  v.  Crad- 
dock,  35  S.  Ct.  749,  237  U.  S.  574,  59  L.  Ed. 
1118,  reversing  decree  Same  v.  Wagner,  205  F. 
235,  125  G.  C.  A.  93 ;  Sawyer  v.  Gray,  36  S. 
Ct.  842,  237  U.  S.  674,  59  L.  Ed.  1170. 

Findings  of  fact  by  an  Indian  inspector  for 
Indian  territory  in  a  contest  over  right  to 
purchase  Chickasaw  town-site  lot  affirmed  by 
the  Secretary  of  the  Interior  are  binding  on 
the  courts  in  absence  of  gross  mistake  or  fraud. 
—Johnson  v.  Riddle.  36  S.  Ct.  393,  240  U.  S. 
467,  60  L.  Ed.  752,  affirming  judgment  139  P. 
1143,  41  Okl.  759. 

^=»107.    «—   Oommissloiier    of    General 
Land  Office. 

See  41  Cent.  Dig.  Pub..  Lands.  S9  803,  SOS. 

A  certificate  of  the  commissioner  of  the 
general  land  office,  of  a  deficiency  in  the  grant 
of  lands  to  the  Northern  Pacific  Railroad 
Company,  can  be  ^iven  no  effect  in  an  action 
in  ejectment  in  -which  defendants  claim  title  as 
purchasers  from  the  railroad  company,  of  lands 
within  the  indemnity  limits  of  the  grant,  where 
the  certificate  was  not  given  in  any  proceed- 
ing pending  between  the  parties  in  the  land 
department,  and  has  never  been  recognized 
by  the  department,  and  the  company  has  not 
been  relieved  from  the  specification  of  losses 
in  making  indemnity  selections  on  account  of 
an  ascertained  deficiency  in  the  grant. — Hewitt 
V.  Schjltz,  21  S.  Ct.  309,  180  U.  S.  139,  45 
L.  Ed.  463,  reversing  judgment  76  N.  W.  230, 
7  N.  i>.  601 ;  Powers  v.  Slaght,  21  S.  Ct.  319, 
180  U.  S.  173,  45  L.  Ed.  479.  affirming  judg- 
ment 55  P.  1103,  20  Wash.  712 ;  Moore  v.  Cor- 
mode,  21  S.  Ct.  324,  180  U.  S.  167,  45  L.  Ed. 
476,  affirming  judgment  55  P.  217,  20  Wash. 
305. 

A  railway  company  will  not  be  required 
to  account  to  the  United  States  in  equity  for 
the  proceeds  of  the  sale  of  lands  patented  to 
the  company  as  withiti  the  place  limits  of  the 
railway  land  grant  made  by  Act  May  12,  1864, 
c.  84,  13  Stat.  72,  on  the  theory  that  what 
was  done  under  or  in  exe<:*ution  of  the  swamp 
land  act  (Act  Sept.  28,  1850,  c.  84,  9  Stat.  519 
[U.  S.  Comp.  St.  1901.  p.  1586])  prior  to  the 
filing  of  the  map  of  definite  location,  operated 
to  except  such  lands  from  the  railway  land 
grant  as  being  previously  reserved,  where  to 
grant  such  relief  would  be  to  disregard  a  sub- 
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sequent  decision  of  tlie  Commissioner  of  the 
General  Land  Office,  made  after  fall  notice 
and  hearing,  that  such  lands  were  not  in  fact 
swamp  or  overflowed,  and  that  neither  the 
state  nor  any  of  its  counties  claiming  them  as 
such  were  entitled  to  said  lands,  which  deci- 
sion has  never  been  appealed  from,  and  still 
remains,  after  nearly  30  years,  unreversed  and 
unmodified.--(1910)  United  States  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  31  S.  Ct.  7,  218  U.  S.  233, 
54  L.  Ed.  1015,  affirming  decree  (1908)  160  F. 
818,  87  C.  C.  A.  592. 

^=»108.  —  Secretary  of  the  Interior* 

See  41  Cent  Dig.  Pub.  Lands,  IS  804.  806. 

A  decision  by  the  secretary  of  the  interior, 
in  1871,  adverse  to  plaintifTs  claim  to  lands 
claimed  to  have  been  granted  by  Act  Cong. 
March  3,  1867.  in  aid  of  a  railroad,  was  not 
binding  as  the  law  of  the  case,  and  its  action  to 
recover  the  land  in  1884  was  brought  in  time. 
—St.  Paul,  M.  &  M.  Ry.  Ca  v.  Phelps,  137  U. 
S.  628,  11  S.  Ct.  168,  34  L.  Ed.  767,  reversing 
decree  (C.  C.)  26  F.  5^. 

Under  Rev.  St  |  441  [U.  S.  Comp.  St  1901, 
p.  252],  bv  which  "the  secretary  of  the  ipterior 
18  charged  with  the  supervision  of  public  busi- 
ness relating  to  *  *  *  the  public  lands,"  and 
sections  453  and  2478  [U.  S.  Comp.  St.  1901, 
pp.  257,  1586],  which  provide  that  the  commis- 
sioner of  the  general  land  office,  "under  the 
direction  of  the  secretary  of  the  interior  *'  shall 
perform  idl  executive  duties  respecting  tne  pub- 
lic lands^  etc.,  the  secretary  of  the  interior  is  the 
supervising  agent  of  the  government  in  matters 
relating  to  the  sale  and  disposition  of  the  i^ub- 
Uc  lands,  the  surveying  of  private  land  claims, 
and  the  issuing  of  patents  thereon,  etc.,  and  as 
such  he  has  power  to  set  aside  an  order  of  the 
commissioner  of  the  general  land  office  approv- 
ing a  survey  of  land  included  in  a  confirmed 
claim,  and  order  a  new  survey.  He  may  exer- 
cise this  power  not  only  on  formal  notice  or  ap- 
peal according  to  the  rules  of  the  department, 
but  on  his  own  motion;  and  his  action  in  such 
a  matter  is  unassailable  in  the  courts  in  a 
collateral  proceeding.—Knight  v.  United  Land 
Ass'n,  142  U.  S.  161,  12  S.  Ct  258,  35  L.  Ed. 
974. 

The  secretary  of  the  interior  has  no  author- 
ity to  annul  the  action  of  his  predecessor  in 
office  approving  the  location  of  a  railroad  right 
of  way  over  public  lands,  under  the  act  of  March 
3,  1875,  18  Stat.  482  [U.  S.  Comp.  St  1901,  p. 
1568]  on  the  ground  that  such  approval  was 
obtained,  by  misrepresentation  and  fraud,  and 
that  the  railroad  was  not  used  as  a  common 
carrier  for  hire,  but  merely  to  carry  property 
belonging  to  its  owners,  for  the  existence  of  the 
railroad  with  the  duties  of  a  common  carrier 
was  a  quasi  iurisdictional  fact,  which  the  prior 
'secretary  had  authoritv  to  determine,  ana  his 
action  therein  is  not  subject  to  collateral  attack. 
—Noble  V.  Union  River  Logging  R.  Co.,  147  U. 
S.  165,  13  S.  Ct  271,  87  L.  Ed.  123,  affirming 
decree  Union  River  Logging  R.  Co.  v.  Noble, 
20  D.  C.  555. 

A  decision  by  the  secretary  of  the  interior 
that  the  mere  occupation  and  cultivation  of  land 
creates  such  a  claim  as  will  prevent  it  from  pass- 
ing under  a  grant  by  Congress  to  a  railroad 
company  is  a  decision  on  a  question  of  law, 
which  does  not  conclude  the  parties,  but  may  be 
reviewed  in  a  collateral  proceeding  to  recover 
the  purchase  money,  by  one  to  whom  the  com- 
pany had  agreed  to  convey  title.  Colburn  v. 
Northern  Pac.  R.  Co.,  34  P.  1017,  13  Mont 
476,  reversed. — ^Northern  Pac.  R.  Co.  v.  Col- 
bum,  17  S.  Ct  98,  164  U.  S.  383,  41  L.  Ed. 
479. 

The  fact  that  a  finding  c^  the  secretary  of 
the  interior  that  an  assignment  of  a  land  war- 
rant, was  a  forgery,  and  his  order  canceling  the 
warrant,  were  made  without  notice  to  the  as- 
signee, does  not  constitute  a  valid  objection  by 
a  defendant  not  in  privity  with  the  assignee, 


but  claiming  under  a  sale  of  the  land  for  taxes 
after  the  cancellation,  where  the  assignee  bad 
accepted  the  adjudication  of  the  secretary  as 
binding,  and  the  fact  that  the  assignment  was 
forged  is  admitted  by  defendant—Hussman  v. 
Durham,  17  S.  Ct.  253, 165  U.  S.  144,  41  L.  Ed. 
664. 

A  decision  by  the  secretary  of  the  interior 
finally  disposing  of  an  application  for  a  patent 
to  public  lapds  may  be  re-examined  by  his  suc- 
cessor, on  a  proper  application  for  a  rehearing. 
19  C.  C.  A.  392,  73  F.  120,  affirmed.— Beley 
V.  Naphtaly,  18  S.  Ct  354,  169  U.  S.  353,  42 
L.  Ed.  775. 

Courts  will  not  entertain  an  inquiry  as  to 
the  extent  of  the  investigation  by  the  Secretary 
of  the  Interior  and  his  knowledge  of  the  points 
involved  in  his  decision  c^  a  contest  in  the  land 
department,  nor  as  to  the  methodbs  by  which  he 
reached  his  determination.  Judgment,  Rogers 
V.  De  Cambra,  60  P.  863,  64  P.  894,  132  CaL 
502,  affirmed.— De  Cambra  v.  Rogers,  23  S.  Ct 
519,  189  U.  S.  119,  47  L.  Ed.  734. 

A  finding  by  the  Secretary  of  the  Interior 
that  the  residence  of  a  h<nnestead  entryman 
for  voting  purposes  was  in  another  precinct 
from  that  in  which  the  land  lies  cannot  be  said 
to  be  erroneous  as  a  matter  of  law,  where  it 
was  admitted  that  the  entryman,  on  one  occa* 
sion  after  his  entry,  voted  in  another  coonty 
from  that  in  which  the  land  is  situated,  and 
it  does  not  clearly  appear  that  the  Secretary 
did  not  have  other  evidence  before  him  on  that 
question.  Judgment,  72  P.  746,  28  Mont  413, 
104  Am.  St  Rep.  691,  affirmed.— Small  v.  Rake- 
straw,  25  S.  Ct  285,  196  U.  S.  403,  49  L.  Ed. 
527. 

Findings  of  fact  made  by  the  Secretary  of 
the  Interior  in  a  contest  over  public  lands, 
when  attached  to  a  petition  to  declare  a  result- 
ing trusty  are  conclusive  on  demurrer  to  such 
petition  in  the  absence  of  a  complete  copy  of 
the  evidence,  and,  if  the  judgmait  of  the  Secre- 
tary of  the  Interior  is  consistent  with  his  find- 
ings, a  iunurrer  to  the  petition  should  be  sus- 
tained. Decree,  78  P.  223,  15  Okl.  52.  affirmed. 
-McCalla  v.  Acker,  26  S.  Ct  754,  200  U.  S. 
613,  50  L.  Ed.  620. 

Findings  of  the  Secretary  of  the  Interior 
to  the  effect  that  a  designated  party  to  a  con- 
troversy in  the  Land  Department  had  the  right 
to  enter  the  land  as  a  homestead  does  not 
prevent  such  Department,  if  patent  has  not  is- 
sued, from  instituting  further  inquiry,  and. 
upon  such  inquiry,  finally  awarding  the  land 
to  the  party  held  to  have  a  better  right  Judg^ 
ment  (1905)  83  P.  882,  33  Mont  348,  affirmed.— 
Love  V.  Flahive.  27  S.  Ct  486.  205  U.  S.  195, 
51  L.  Ed.  768,  rehearing  denied  27  S.  Ct  729, 
206  U.  S.  356,  51  L.  Ed.  1092. 

Where  findings  by  the  General  fiand  Of- 
fice, approved  and  adopted  by  the  Secretary 
of  the  Interior,  were  not  made  on  any  con- 
troverted facts,  the  conclusions  of  the  officers 
were  not  really  conclusions  of  fact,  but  of  law* 
and  subject  to  revision  by  the  courts.  Judg- 
ment, Buffalo  Land  &  Exploration  Co.  v. 
Strong  (1903)  97  N.  W.  575.  91  Minn.  84,  af- 
firmed.—Strong  V.  Buffalo  Land  ft  Expiora- 
'  tion  Co.,  27  S.  Ct.  780.  203  U.  &  682,  51  L. 
Ed.  327. 

The  Secretary  of  the  Interior  having  com- 
plete jurisdiction  of  a  contest  before  the  Land 
Department,  is  not  bound  by  prior  findings  of 
fact  made  by  his  predecessor.  Decree  (1907) 
88  P.  1054,  18  Okl.  160.  affirmed.— Greenamey- 
er  V.  Coate,  29  S.  Ct  345,  212  U.  S.  434,  53 
L.  Ed.  587. 

The  courts  must  tuBSume  that  the  facts 
which,  under  the  joint  resolution  of  May  31, 
1870,  No.  67,  16  Stat.  378.  establishing  the  sec- 
ond indemnity  limits  of  toe  land  grant  to  the 
Northern  £*acific  Railroad  Company,  must  ap- 
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pear  in  order  to  entitle  that  company  to  th^  lands 
selected  as  indemnity  lands,  were  shown  to  the 
satisfaction  of  the  Secretary  of  the  Interior, 
where  he  has  approved  the  company's  selec- 
tions.—(1911)  Weyerhaeuser  v.  Hoyt,  31  S.  Ct, 
300.  219  U.  S.  380.  55  L.  Ed.  258,  reversing 
decree  Hoyt  v.  Weyerhaeuser  (1908)  161  F.  324, 
88  C.  C.  A.  404;  (1911)  Campbell  v.  Weyer- 
haeuser, 31  S.  Ct.  321,  219  U.  S.  424,  55  L. 
Ed.  279,  affirming  decree  (1908)  161  P.  332,  88 
C.  O.  A.  412 :  (1911)  Northern  Pac.  Ry.  Co.  v. 
Wass,  31  S.  Ct.  321,  219  U.  S.  426,  55  L.  Ed. 
280.  reversing  judgment  (1908)  117  N.  W.  1126, 
105  Minn.  525. 

Decision  of  Secretary  of  Interior,  on  evi- 
dence in  a  contest  before  the  Land  Department, 
that  one  of  the  parties  was  a  purchaser  in  good 
faith  within  Railway  Land  Grant  Adjustment 
Act  March  3,  1887,  S  4,  is  conclusive  on  the 
courts,  unless  founded  on  errors  of  law  and  mis- 
construction of  statute. — Logan  ▼.  Davis,  34  S. 
Ct  685,  233  17.  S.  613,  58  L.  Ed.  1121. 

Decision  of  Secretary  of  Interior  that  pat- 
ents to  public  lands  should  issue  held  not  con- 
clusive against  the  government,  suing  to  cancel 
such  patents  for  fraud.— linn  &  Lane  Timber 
Co.  V.  United  States,  35  S.  Ct.  440,  236  U.  S. 
574,  59  Ia  Ed.  725,  affirming  decrees  196  F.  593, 
116  C.  C.  A.  267  and  203  F.  394,  121  C.  0.  A. 
498. 

^B»109.  Aottons  and  prooeedins>  to  set 
fludde  decisions. 

See  41  Cent  Dig.  Pub.  Lands,  f  807. 

Newly  discovered  evidence  on  the  issue  of 
frand  made  before  the  Land  Department,  which 
complainant  had  abundance  of  time  and  op- 
portunity to  discover  and  present,  is  not  ground 
for  relief  in  equitv  from  its  final  action,  where 
no  fact  is  alleged  that  anything  was  done  to 
prevent  complainant  from  discovering  or  pre- 
senting such  evidence  except  the  general  allega- 
tion that  cunning  and  deceit  were  practiced  on 
him.  Decree  (1907)  88  P.  1054,  18  Okl.  K 
affirmed. — Greenameyer  v.  Coate,  29  S.  Ct. 
212  U.  S.  434.  53  L.  Ed.  587. 

(J)  PATENTS. 

Abatement  of  suit  to  compel  issuance,  see  Abate- 
ment and  Revival,  ^=345,  47. 

Estoppel  to  deny  validity  cs  patent,  see  Estop- 
pel, ^ss>27. 

Indian  landa,  see  Indians,  ^=913. 

Mining  claims,  see  ^inea  and  Minerals,  ^ss» 
40-46. 

Mining  patents,  see  Mines  and  lilinerals,  ^s» 
11,  14. 

^=9112.  Delivery,  aeoeptanoe,  and  record* 

See  41  Cent.  Dig.  Pab.  Lands,  81  SU.  812. 

When  a  patent  for  land  has  been  executed 
by  the  preaiclent,  and  recorded  In  the  general 
land  office,  all  power  of  the  executive  depart- 
ment over  it  has  ceased,  and  the  return  of  a 
patent  to  the  land  office,  by  order  of  the  com- 
missioner of  that  office,  tne  tearing  from  it 
of  the  seals  by  him,  his  erasing  the  president's 
name  from  it,  and  mutilating  the  record  of  it, 
are  all  nugatory  acts.— Bicknell  v.  Comstock, 
113  U.  S.  149,  5  S.  Ct.  399,  28  L.  Ed.  962. 

«=»113.'  Requisites  and  vaUdity/ 

41  Cent.  Dig.  Pub.  Lands.  8  8U. 


Patents  issued  to  fictitious  parties  cannot 
transfer  title,  and  no  one  can  derive  any  right 
under  a  conveyance  in  the  name  of  the  supposed 
patentees;  and  therefore  there  is  in  such  case 
no  room  for  the  doctrine  that  subsequent  pur- 
chasers are  protected.— Moffat  v.  United  States, 
112  U.  S.  24,  5  S.  Ct.  10,  28  L.  Ed.  623. 


^=»114.  C^nstraotion    and   operation  in 
general. 

See  41  Cent.  Dig.  Fab.  Lands,  8S  S14-322. 

21  Stat  141,  I  3  [U.  S.  Comp.  St  1901,  p. 
13931,  provides  that  any  settler  who  has  settled 
or  who  shall  hereafter  settle,  on  public  lands, 
with  the  intention  of  claiming  the  same  under 
the  homestead  laws,  shall  be  allowed  the  same 
time  to  file  his  homestead  application,  and  per- 
fect his  original  entry,  as  is  allowed  to  settlers 
under  the  pre-emption  la\«s  to  put  their  claims 
on  record,  and  his  right  shall  relate  back  to  th» 
date  of  settlement  Rev.  St  I  2339  [U.  S. 
Comp.  St.  1901,  p.  1437],  provides  that,  where 
rights  to  the  use  of  water  on  public  lands  have 
vested,  and  are  recognised  by  local  customs  and 
law9,  the  owners  of  such  rights  will  be  pro- 
tected in  the  same,  and  mav  have  the  right 
of  way  for  ditchea,  etc.;  and  the  amendatory 
act  of  July  9,  1^0,  provide^  that  all  patents 
granted,  or  homesteads  allowed,  shall  be  subject 
to  any  vested  water  rights  acquired  under  the 
above  statute.  The  local  customs  and  laws 
of  Dakota  recognize  the  right  to  locate  water 
rights,  and  divert  and  appropriate  the  waters 
of  streams,  when  such  location  does  not  con- 
flict with  prior  vested  rights.  Held  that  upon 
the  filing  of  the  homestead  entry  on  land  in  Da- 
kota for  which  a  patent  is  subsequently  issued, 
riparian  rights  in  a  stream  flowing  over  the 
land  become  vested,  and  the  waters  thereof  are 
no  longer  subject  to  the  right  of  appropriation. 
-Sturr  v.  Beck,  133  U.  S.  541,  10  S.  Ct  350, 
33  L.  Ed.  761. 

Where  the  official  plat  of  the  survev  of  gov- 
ernment lands  shows  a  river  as  one  Doundary 
of  a  certain  lot  in  accordance  with  Rev.  St  | 
2395  et  seq.  [U.  S.  Comp.  St  1901,  p.  1471], 
a  subsequent  patent  for  the  land,  describing  it 
by  number,  and  referring  to  the  plat  on  which 
it  is  marked  as  containing  a  certain  amount, 
and  deeds  describing  the  Tot  by  number,  pass 
all  accretion  to  the  lot  up  to  their  respective 
dates.~Jefferis  v.  Biast  Omaha  Land  Ck>..  134 
U.  S.  178,  10  S.  Ct  518,  33  L.  Ed.  872.  affirm- 
ing Kj.  C.)  East  Omaha  Land  Co.  v.  Jeftries,  40 

A  conveyance  by  the  United  States  of  the 
legal  title  to  land  does  not  operate  by  relation 
back  of  the  time  when  the  consideration  for  the 
land  was  paid. — Hussman  v.  Durham,  17.  S.  Ct. 
253,  165  U.  S.  144,  41  L.  Ed.  664. 

The  exterior  lines  of  a  survey,  as  shown  by 
a  map  accompanying  the  patent,  included  the 
whole  of  the  inner  bajr  of  San  Pedro.  The  map 
also  showed  the  exterior  lines  of  the  bay  itself, 
but  across  that  part  of  the  map  which  designat- 
ed the  bay  were  the  words,  "Inner  Bay  of  San 
Pedro  (Exception).'*  The  map  also  had  on  its 
face  a  table  of  courses  and  distances,  under  the 
heading,  'Traverse  of  Inner  Bay  of  San  Pedro, 
to  be  Excluded  from  Survey  of  the  Claim."  The 
concluding  portion  of  the  survey  designated  the 
land  surveyed,  "exclusive  of  the  land  above  de- 
scribed as  covered  by  the  navigable  waters  of 
the  inner  bay  of  San  Pedro,"  as  being  certahi 
numbered  lots  on  the  plats  of  the  public  survey, 
neither  of  which  lots  includes  any  portion  of  the 
land  within  the  exterior  boundaries  o{  the  inner 
bay  of  San  Pedro.  Held,  that  the  exclusion  em- 
braces, not  only  the  land  covered  by  the  naviga- 
ble waters  of  the  inner  bay,  but  all  the  land  with- 
in its  exterior  lines,  including  an  island  almost 
covered  with  water  at  high  tide.  27  P.  761,  91 
Cal.  400,  affirmed.— De  Guyer  v.  Banning,  17 
S.  Ct  937,  167  U.  S.  723.  42  L.  Ed.  340. 

Patents  for  fractional  sections  of  land  fa- 
cing on  a  marsh,  which  recite  the  number  of 
acres  granted,  and  refer  to  the  official  plat  of 
the  survey,  by  which  plat  the  marsh  is  shown  as 
the  boundary,  while  the  computed  areas  conform 
to  the  area  included  within  the  surveyed  lines, 
without  including  any  part  of  the  marsh,  must 
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be  limited  by  the  surveyed  boundaries,,  without 
'  including  any  land  which  is  a  part  of  the  marsh. 
Decree,  85  F.  45,  29  O.  C.  A.  5,  affirmed.— Niles 
V.  Cedar  Point  Club,  20  S.  Ot  124,  175  U.  S. 
300,  44  L.  Ed.  171. 

A  patentee  of  a  part  of  a  fractional  section 
whose  patent,  through  the  carelessness  of  the 
Land  Department  in  relying  on  the  description 
in  his  homestead  entry,  refers,  for  the  descrip- 
tion of  the  land  conveyed,  to  the  original  survey, 
which  calls  for  -a.  water  boundary  on  the  east, 
although  a  resurvey  had  then  been  made  at  his 
instance,  cannot  recover  from  a  subsequent  pat- 
entee under  the  second  survey  any  land  lying 
east  of  the  meander  line  as  shown  on  the  earlier 
survey,  since  otherwise  he  would  profit  by  a 
mistake  of  the  government  of  which  he  must 
have  been  cognizant. — Gleason  v.  White,  25  S. 
Ct  782,  199  U.  S.  54,  50  L.  Ed.  87. 

Patents  for  fractional  lots  on  the  east  bank 
of  the  Snake  river,  a  navigable  stream  forming 
the  boundary  between  Idaho  and  Oregon,  do  not 
embrace  an  island  lying  between  such  lots  and 
the  thread  of  the  stream.— Moss  v.  Ramey,  36  S. 
Ct.  183,  239  U.  S.  538,  60  L.  Ed.  425,  affirm- 
ing judgment  A.  B.  Moss  &  Bro.  v.  Same.  136 
P.  608,  25  Idaho,  1. 

^s»116.  OonclusiTenesfl. 

See^l  Cent  Dig.  Pub.  Lands,  {8  82t-S28. 

^=:»116.  ^— >  In.  s^neraL 

See  41  Cent  Dig.  Pub.  Lands,  SI  823,  825-328. 

In  ejectment,  the  legal  title  must  prevail, 
and  a  patent  of  the  United  States  to  public 
lands  passes  that  title.  It  cannot  be  assailed 
collaterally  on  the  ground  that  false  and  perjur- 
ed testimony  was  used  to  secure  it. — Steel  v. 
St.  Louis  Smelting  &  Refining  Co.,  106  U.  S. 
447.  1  S.  Ct  389,  27  L.  Ed.  226. 

Where  an  act  of  congress  confirming  a  claim 
to  land  provides  that  it  shall  "not  be  so  con- 
strued  as  to  extend  to  any  lands  occupied  by  the 
United  States  for  military  purposes,  a  person 
claiming  the  land  under  a  patent  issued  after 
the  date  of  the  act  must  snow  that  the  land 
claimed  by  him  was  occupied  for  military  pur- 
poses at  the  date  of  the  act— Whitney  v.  Mor- 
row, 112.  U.  S.  693,  5  S.  Ct  333,  28  L.  Ed.  871, 
affirming  50  Wis.  197,  6  N.  W.  494. 

Where  a  selection  of  lands  for  the  benefit 
of  public  schools  was  made  by  the  state  of  Cali- 
fornia in  1868,  which  was  suoseguently  approv- 
ed by  the  secretary  of  the  interior,  and  the  lands 
listed,  to  the  state  by  the  commissioner  of  the 

feneral  land  office,  such  listing  operated,  under 
lev.  St  S  2449  [U.  S.  Comp.  St  1901,  p.  1516], 
to  convey  the  fee  as  of  the  date  of  the  selection, 
and  a  patent  for  the  same  lands,  issued  on  a  set- 
tlement made  in  1869  under  the  pre-emption 
laws,  confers  no  title  as  against  the  state. — Mc- 
Creery  v.  Haskell,  119  U.  S.  327,  7  S.  Ct  176, 
30- L.  Ed.  408. 

A  patent  from  the  United  States  may  be  col- 
laterally attacked  by  showing  that  the  land  cov- 
ered by  it  was  a  portion  of  a  Mexican  grant, 
which  had  previously  been  conveyed  by  the  Mex- 
ican authorities  to  a  private  person ;  that  said 
conveyance  had  been  confirmed  by  the  United 
States  land  commissioners,  and,  on  appeal,  by 
the  district  and  supreme  courts;  and  that, 
therefore,  the  officers  of  the  government  had  no 
authority  to  issue  the  patent — Doolan  v.  Carr, 
125  U.  S.  618,  8  S.  Ct.  1228,  31  L.  Ed.  844. 

A  patent  issued  in  1863  to  land  included 
within  that  withdrawn  from  sale  and  entry  be- 
fore the  patentee  took  possession,  on  account  of 
a  difference  of  opinion  among  the  land  officers 
as  to  the  extent  of  the  original  grant  by  con- 
gress of  lands  in  aid  of  the  improvement  of  the 
Des  Moines  river,  is  void,  and  gives  the  patentee 
no  title.— Rilev  v.  Welles,  154  U.  S.  578,  14 
S.  Ct  1166,  19  L.  Ed.  648. 

Uhder  the  act  of  congress  of  March  3,  1851, 
providing  for  the  appointment  of  a  board  of  com- 


missioners to  ascertain  and  settle  private  land 
claims  in  California,  as  it  was  within  the  power 
of  the  district  court  to  require  a  survey  in  exact 
conformity  with  its  decree  of  confirmation,  any 
objection  to  the  survey  as  not  being  in  con- 
formity with  that  decree  should  have  been  made 
before  patent  was  issued ;  and  therefore  a  pat- 
ent issued  avowedly  in  execution  of  such  decree 
is  conclusive  between  the  United  States  and  the 
claimants,  and,  until  canceled,  it  alone  deter- 
mines, in  an  action  to  recover  possession,  the  lo- 
cation of  the  land  that  passed  under  the  decree. 
27  P.  761,  91  CaL  400,  affirmed.— De  Guyer  ▼. 
Banning,  17  S.  Ct  937,  167  U.  S.  723,  42  L. 
Ed.  340. 

Plaintiff  settled  on  public  land  subject  to 
entry  under  the  homestead  laws,  and  applied 
to  the  proper  officer  to  enter  the  same,  but 
was  informed  by  him  that  it  was  unnecessary 
to  do  so  because  of  charges  made  against  the 
survey  of  the  township.  Thereafter,  on  learn- 
ing that  the  state  claimed  the  land  as  swamp 
lands,  under  Act  Cong.  March  12,  1860,  he 
again  legally  applied  to  enter  the  same,  and 
from  the  refusal  of  his  application  appealed 
to  the  general  land  office,  ana  during  the  pend- 
ency of  the  appeal  the  land  was  patented  to 
the  state  by  inadvertence.  Held,  that  plaintiff 
was  not  precluded  from  attacking  such  pat- 
ent because  he  had  not  made  final  proof  of  his 
claim  at  the  time  the  patent  was  issued,  pro- 
vided his  acts,  if  unobstructed,  would  entitle 
him  to  complete  his  claim  in  future.  Judgment, 
72  N.  W.  794,  69  Minn.  547,  affirmed.— Duluth 
&  L  R.  R.  Co.  V.  Roy.  19  S.  Ct  549,  173  U.  S. 
587,  43  L.  Ed.  820. 

A  legal  title  passed  by  patent  for  public 
lands  is  good  as  against  a  stranger  with  no 
equities,  whether  it  is  valid  or  not  as  against 
some  other  party.  Decree,  85  F.  45,  29  C.  C. 
A.  5,  affirmed. — Niles  v.  Cedar  Point  Club,  20 
S.  Ct  124,  175  U.  S.  300,  44  L.  Ed.  171. 

The  issuance  by  the  land  department  of  a 
patent  to  a  railroad  under  Land  Grant  Act  July 
27,  1866,.  which  in  section  3  excludes  mineral 
lands  from  the  operation  of  the  act  without  any 
investigation,  t;hough  irregular,  does  not  avoid 
the  patent,  but  the  title  passes  subject  to  the 
right  of  the  government  to  attaclk  it  by  a  suit  to 
annul. — Burke  v.  Southern  Pac.  R.  Co.,  34  S. 
Ct  907,  234  U.  S.  669,  58  L.  Ed.  1527. 

A  railway  company  and  its  lessee  are  not  es- 
topped to  deny  validity  of  a  mineral  exception 
clause  inserted  in  a  patent  to  a  railway  com- 
pany under  Land  Grant  Act  July  27,  1866,  as 
against  strangers,  because  such  clause  was  in- 
serted with  the  railway  company's  consent,  and 
under  an  agreement  with  the  Land  Department 
that  the  clause  should  keep  in  the  United  States 
title  to  any  mineral  lands  described  in  the  pat- 
ent.— Id. 

^=»117.  —  Collateral  attack. 

See  41  Cent  Dig.  Pub.  Lands,  8  324. 

A  patent  from  the  Land  Department  under 
Railway  Land  Grant  Act  July  27,  1866,  which 
in  section  3  excludes  mineral  lands  from  the  act, 
is,  on  collateral  attack,  a  conclusive  declaration 
that  the  land  is  agricultural  and  that  all  re- 
quirements preliminary  to  the  issuance  of  the 
patent  have  been  complied  with.*— Burke  ▼. 
Southern  Pac.  R.  Co.,  34  S.  Ct  907.  234  U.  S. 
669,  58  L.  Ed.  1527. 

(K)  REMEDIES  IN  CASES  OF  B^RAUD, 
MISTAKE,  OR  TRUST. 

Adequate  remedy  at  law,  see  Equity,  ^s»53. 

Commencement  of  suit  to  annul  patent  by  at- 
torney general,  see  Attorney  General,  ^s»9. 

Indian  lauds,  see  Indians,  ^=»13. 

Limitation  of  action,  see  Limitation  of  Ac- 
tions,  <&=>19,   118,   124. 

Persons  concluded  by  judgment  in  action  for 
cancellation  of  patent,  see  Judgment,  ^s»67& 
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^=9118.   Oanoellation  of  eertilloatfte  to 
state. 

See  41  Cent.  Dig.  Pub.  Lands,  {  880. 

A  bill  filed  by  the  United  States  to  set  aside 
a  grant  of  land  to  a  state  on  the  ground  of 
fraud  and  mistake  is  sustainable  on  the  ground 
of  mistakei  though  no  fraud  is  shown.— Wil- 
liams ▼.  United  States,  138  U.  S.  514,  11  S.  Gt. 
457.  34  L.  Bd.  1026,  affirming  decree  (O.  O4) 
United  States  v.  Williams*  30  F.  309. 

Defendant  conveyed  part  of  the  land  on 
which  he  had  made  a  desert  land  entry,  and 
his  grantees  made  valuable  improvements.  Aft- 
erwards he  filed  papers  for  relinquishment  of 
the  desert  land  entry,  and  at  the  same  time  ap- 
plied to  the  state  for  purchase  of  the  land,  in- 
cluding what  he  had  conveyed,  and  the  state  ap- 
plied to  the  United  States  for  certification  of  the 
land,  under  Act  Cong.  June  16,  1880,  which 
granted  to  the  state  2,000,000  acres  of  land,  to 
be  selected  from  any  unappropriated  nonminer- 
al  land  in  the  state.  The  lands  were  includtd 
in  a  list  of  land  certified  to  the  state,  but 
through  mistake,  and  after  the  land  department 
had  notice  of  the  grantees'  claim.  On  disco veir 
of  the  mistake,  the  secretary  of  the  interior  tei-< 
egraphed  the  governor  to  return  the  list  for  cor- 
rection, and  a  few  minutes  afterwards  defendant 
telegraphed  the  governor  to  have  his  deed  ex- 
ecuted at  once.  The  grantees'  claim  had  been 
noted  in  pencil  on  the  list  in  the  land  office  at 
Washington,  but  had  been  erased  bv  some 
unknown  person.  Heidi  that  the  certification 
should  be  set  aside  for  mistake.-<-Id. 

Where  it  is  claimed  that  the  title  to  land 
was  Ulegall^r  acquired  from  the  United  States/by 
a  state,  which  has  since  granted  the  equitable, 
but  retained  the  legal,  title,  the  United  States 
may  sue  the  holder  of  the  equitable  title  alone 
to  divest  him  thereof.— Id. 

In  a  suit  by  the  government  to  cancel  the 
erroneous  certification  of  lands  to  the  state  for 
the  benefit  of  a  railroad  company,  and  which 
have  been  sold  by  the  company  to  a  bona  fide 
purchaser,  a  decree  will  not  be  granted  against 
the  company  for  the  value  of  the  lands,  on  re- 
fusing cancellation,  where  the  government  has 
not  asked  such  decree,  and  it  does  not  appedr 
that  the  company  has  received  more  lands  than 
were  granted,  or  that  there  were  not  within  the 
granted  or  indemnity  limits  other  lands  which 
the  company  might  have  rightfully  received  but 
for  the  erroneous  certification. — ^United  States 
V.  Winona  &  St.  P.  R.  Co..  17  S.  Ct  368,  165 
tr.  S.  463,  41  L.  Ed.  780,  affirming  decree,  67  F. 
948.  15  C.  O.  A.  96. 

^=»110.   Oaaoellation  of  patent. 

See  41  Cent.  Dig.  Pub.  Lands,  89  381-340. 

«:^120.  Suit  by  United  States. 

See  41  Cent.  Dig.  Pub.  Lands,  }{  332-335. 

The  fact  that  land  patents  were  fraudulent- 
ly issued  by  the  officers  of  the  government  will 
not  preclude  the  government  from  maintaining 
a  suit  to  cancel  the  patents.— Moffat  y.  United 
States.  112  U.  S.  24,  5  S.  Ct.  10,  28  L1  Ed.  623. 

A  bill  to  cancel  patents  issued  to  fictitious 
persons  need  not  offer  to  return  the  considera- 
tion for  the  patent. — Id. 

In  a  suit  by  the  United  States  directly  as- 
sailing a  patent  and  seeking  its  cancellation  for 
fraud  in  the  conduct  of  their  officers,  the  bur- 
den  of  proof  is  on  the  government  to  show  a 
fatal  irregluarity  or  corrupt  conduct  on  their 
part.~Id. 

Rev.  St.  §  2262.  having  provided  that  one 
who  has  sworn  falsely  in  proceedings  in  the  land 
office  to  obtain  a  patent  shall  forfeit  any  money 
paid  for  the  land,  the  United  States  need  not, 
on  filing  a  bill  in  chancery  to  vacate  a  patent 
obtained  by  false  swearing,  offer  to  refund  the 


purchase  money  .—United  States  ▼.  Minor,  114 
U.  S.  233,  5  S.  Ct  836,  29  Ll  Ed.  110. 

The  provision  of  Rev.  St  |  2262,  that  one 
who  has  falsely  sworn,  in  proceedings  in  the 
land  office  to  perfect  his  right  to  a  patent  that 
he  has  not  made  any  contract  by  which  his  title 
shall  inure  to  the  benefit  of  anybody  but  him- 
self, etc.,  shall  forfeit  any  money  he  has  paid 
for  the  land,  and  the  liability  of  one  so  swear- 
ing falsely  to  an  indictment  for  perjury  do  not 
preclude  the  .United  States  from  proceeding  in 
equity  to  set  aside  a  patent  obtained  by  such 
false  swearing. — Id. 

The  decision  of  the  officers  of  the  land  de- 
partment that  an  applicant  for  a  patent  is  en- 
titled thereto,  based  solely  upon  the  ex  parte 
statements  and  affidavits  of  the  applicant  that 
he  has  fulfilled  all  the  requirements  of  the 
land  law,  does  not  conclude  the  United  States 
from  instituting  proceedings  in  equity  to  set 
aside  the  patent  on  the  ground  that  such  state- 
ments and  affidavits  were  false. — Id. 

The  state  of  California  having  selected,  as 
lieu  school  land,  coal  land  which  was  expressly 
excepted  froiu  the  grant  to  it  by  Act  Cong. 
March  3,  1853  (10  Stat.  244,  246),  a  patent  for 
land  reserved  from  sale  by  law  can  be  vacated, 
and  the  titles  thereunder  annulled,  in  a  suit  in 
equity  brought  by  the  United  States  for  that 
purpose,  even  though  the  land  was  listed  to 
the  state  by  the  proper  authorities. — Mullan  v. 
United  States,  118  U.  S.  271,  6  S.  Ct  1041,  80 
L.  Bd.  170,  affirming  (G.  C.)  United  States  v. 
Mullan,  10  P.  786,  7  Sawy.  466. 

While  courts  of  equity  have  the  power  to 
set  aside,  cancel,  or  correct  patents  or  other  evi- 
dences of  title  obtained  from  the  United  States 
by  fraud  or  mistake,  and  to  correct,  under  prop- 
er circumstances,  such  mistakes,  this  can  only 
be  done  on  specific  averments  of  the  mistake  or 
the  fraud,  supported  by  clear  and  satisfactory 
proof.— United  States  v.  Maxwell  Land  Grant 
Co.,  122  U.  S.  365.  7  S.  Ct  1271,  30  L.  Ed. 
1211. 

Where  the  title  of  the  defendants  rests  on 
the  strongest  presumptions  of  fact,  which,  al- 
though they  may  be  rebutted,  can  be  overthrown 
only  by  full  proofs  to  the  contrary,  the  burden 
of  producing  these  proofs  rests  on  the  govern- 
ment, and  to  raise  a  suspicion,  however  stro^, 
of  the  fraud  and  wrongdoing  of  its  own  offi- 
cers, is  not  enough  to  justify  the  government  in 
casting  on  defendants  the  burden  of  establishing 
their  tiUe.— Colorado  Coal  &  Iron  Co.  t.  Unit- 
ed States.  123  U.  S.  307.  8  S.  Ct.  131,  31  b. 
Ed.  182,  reversing  decree  (C.  C.)  United  States 
v.  Southern  Colorado  Coal  &  Town  Co.,  18  F. 
273,  5  McCrary,.  563. 

It  was  alleged  that  certain  of  the  United 
States  government  officials  had,  by  means  of 
fictitious  persons,  obtained  patents  for  some 
mineral  lands.  It  was  fully  established  by  the 
evidence  that  there  were  in  fact  no  actual  set- 
tlements and  improvements  on  any  of  the  lands, 
as  falsely  set  out  in  the  affidavits  in  support 
of  the  pre-emption  claims,  and  in  the  certifi- 
cates issued  thereon.  Held,  that  it  was  not 
such  a  fraud  as  prevents  the  passing  of  the 
legal  title  by  the  patents,  and  that  to  a  bill 
in  equity  to  cancel  the  patents  upon  those 
grounds  alone  the  defense  of  a  bona  fide  pur- 
chaser for  value  without  notice  waa  perfect. 
—Id. 

On  a  bill  to  annul  a  patent,  the  testimony 
must  be  cle^r  and  convincing,  and  the  patent 
will  not  be  set  aside,  on  a  bare  preponderance 
of  evidence,  which  leaves  the  issue  in  doubt. 
-Id. 

A  suit  may  be  brought  by  the  United  States 
to  set  aside,  cancel,  or  annul  a  patent  issued 
in  its  name,  obtained  by  fraud  or  mistake; 
but  the  right  exists  only  when  the  government 
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has  an  interest  in  the  remedy  sought  hy  rea- 
son of  its  interest  in  the  land,  or  the  fraud  has 
been  practiced  on  the  government  and  oper- 
ates to  its  prejudice,  or  it  is  under  obligation 
to  some  individual  to  make  his  title  good  by  set- 
ting aside  the  patent,  or  the  duty  of  the  gov- 
ernment to  the  public  requires  it.— United 
States  V.  San  .Jacinto  Tin  Co.,  125  U.  S.  273, 
8  S.  Ct  850,  31  L.  Ed.  747,  affirming  decree 
(C.  C.)  23  F.  279,  10  Sawy.  639. 

The  United  States,  if  not  the  real  party 
in  interest  in  an  action  by  it  to  cancel  a  land 

£  stent  obtained  by  fraud,  is  affected  by  the 
iches  of  those  whose  interests  it  asserts,  and 
a  lapse  of  45  years  since  the  action  accrued 
is  a  bar.— United  States  v.  Beebe,  127  U.  S. 
338,  8  S.  Ct.  1083,  32  L.  Ed.  121. 

The  attorney  general  may  sue  in  equity,  in 
the  name  of  the  United  States,  to  annul  a  land 
patent  obtained  by  fraud  of  the  patentee,  where 
the  government  is  under  an  obligation  to  issue 
a  patent  to  the  rightful  owner  of  the  land.— Id. 

A  bill  in  chancery  by  the  United  States  to 
set  aside  and  vacate  a  patent  issued  under  its 
authority  is  not  to  be  treated  as  a  writ  of  er- 
ror or  petition  for  rehearing,  nor  as  if  it  were 
a  mere  retrial  of  the  case  as  it  was  before  the 
land  office,  with  such  additional  proof  as  the 
parties  may  be  able  to  produce. — United  States 
V.  MarshaU  SUver  Min.  Co.,  129  U.  S.  579,  9 
S.  Ct.  343,  32  L.  Ed.  734. 

In  a  suit  to  cancel  a  patent  to  land  for  a 
private  claim,  on  the  ground  of  fraud,  it  ap- 
peared that  the  surveyor  general's  report  of 
the  survey  was  at  first  disapproved  by  the 
secretary  of  the  interior  because  it  did  not 
conform  to  the  boundaries  set  out  in  the  decree 
confirming  the  grant  He  made  a  second  re- 
port, stating  that  if  the  survey  was  made  to 
conform  to  the  decree  it  would  include  more 
land  than  the  survey  which  had  been  made, 
and,  as  the  owners  were  satisfied,  he  urged  the 
approval  of  the  survey,  which  was « given.  No- 
tice of  the  survey  was  published  in  a  paper 
published  in  another  county,  and  some  distance 
from  the  claim,  while  there  was  a  paper  pub- 
lished in  the.  same  county,  and  within  two 
miles.  It  appeared  that  one  H.  had  been  for 
10  years  deputy  surveyor  for  that  district ;  that 
he  had  owned  an  interest  in  the  grant,  but  had 
sold  it  to  his  brother;  and  that  he  acted  as 
his  brother's  general  agent  There  was  no  evi- 
dence that  he  made  the  survey  in  question,  or 
had  anjrthing  to  do  with  the  matter,  in  sugges- 
tion or  otherwise.  The  person  who  made  the 
examination  on  which  the  surveyor  general's 
report  was  founded  had  no  interest  in  the 
claim,  though,  some  time  after  the  patent  was 
issued,  he  accepted  a  small  tract  of  the  land 
as  a  present.  Held,  that  the  evidence  does  not 
show  fraud.— United  States  v.  Hancock,  133  U. 
S.  193,  10  S.  Ct  264,  33  L.  Ed.  601. 

The  United  States  may  maintain  a  bill  in 
equity  for  the  cancellation  of  patents  alleged 
to  have  been  issued  by  it  to  certain  railroad 
companies  without  authority  of  law,  especially 
80  when  homestead  and  pre-emption  rights  have 
attached '  to  the  same  lands  in  favor  of  numer- 
ous third  persons,  whose  individual  assertion 
thereof  would  lead  to  a  multiplicity  of  suits,  all 
depending  upon  the  same  facts  and  provisions 
of  law.— United  States  v.  Missouri,  K.  &  T.  Ry. 
Co.,  141  U.  S.  358, 12  S.  Ct  13,  35  L,  Ed.  766, 
reversing  decree  (C.  C.)  37  F.  68. 

Where  a  bill  by  the  United  States  to  cancel 
patents  alleged  to  have  been  issued  to  railroad 
companies  without  authority  of  law  alleges  in 
general  terms  that  a  large  number  of  citizens, 
over  21  years  of  age,  and  otherwise  having  all 
the  qualifications  required  by  the  homestead 
laws,  went  upon  the  lands  before  their  selection 
for  indemnity  purposes  for  the  railroad  com- 
panies, and  did  every  act  necessary  to  procure 


patents  under  the  homestead  and  pre-emption 
laws,  except  that  the  receiver  and  register 
would  not  permit  any  act  to  be  done  with  or 
by  them  officially  for  the  purpose  of  procuring 
title,  and  the  bill  is  demurred  to  genen^Uy  for 
want  of  equity,  and  no  specific  objections  are 
made,  the  defendant,  on  appeal,  cannot  question 
the  sufficiency  of  these  allegations  as  to  the 
persons  who  have  acquired  homestead  and  pre- 
emption rights,  or  as  to  the  particular  pieces 
of  land  to  which  their  rights  have  attached. — Id. 

In  a  suit  to  annul  a  timber  land  patent  is- 
sued under  Act  Cong.  June  3,  1878,  §  2,  20 
Stat  89  [U.  S.  Comp.  St.  1901,  p.  1545],  which 
requires  the  applicant  to  make  oath  that  he  de- 
sires the  land,  not  for  speculation,  but  for  hss 
own  exclusive  use  and  benefit,  and  that  he  has 
not  directly  or  indirectly  agreed  that  the  title 
to  be  obtained  sh&U  iQ  Any  manner  inure  to 
the  benefit  of  any  person  except  himself,  there 
was  no  direct  evidence  of  such  an  agreement, 
or  even  that  the  applicant  and  his  subsequent 
vendee  had  ever  met  before  he  paid  the  money 
to  the  land  officers;  but  it  appeared  that  they 
both  lived  in  Portland,  Or.;  that  the  convey* 
•ance  was  made  in  less  than  a  month  after  such 
payment,  for  a  consideration  of  one  dollar; 
that  several  years  afterwards  the  patentee 
falsely  stated  to  a  government  agent  that  he 
still  held  the  land,  and  had  not  sold  it,  but 
that  it  was  "in  soak;"  that  the  vendee  had 
purchased  numerous  other  tracts  in  the  same 
vicinity;  that  the  title  to  21  of  these  tracts 
was  procured  from  the  government  within  a 
year  by  various  parties,  but  with  the  same  two 
witnesses  in  each  case  to  the  application,  one 
of  them  being  a  land  agent  of  the  vendee ;  that 
the  purchases  by  the  vendee  were  made  short- 
ly after  payment  to  the  government,  and  in 
two  instances  a  few  days  before;  that  the 
deeds  in  each  case  recited  a  consideration  oi 
one  dollar,  and,  in  all  cases  but  two,  were  ac- 
knowledged before  the  same  notarial  officer. 
Two  witnesses  swore  that  the  vendee  had  of- 
fered them  money  to  enter  tracts  of  land  and 
convey  to  him,  one  of  which  transactions  was 
carried  out  The  bill  required  answers  under 
oath,  and  the  patentee  and  vendee  both  answer- 
ed, specifically  denying  any  prior  agreement  in 
respect  to  the  lands,  but  neither  testified  as  a 
witness.  Heldf  that  the  proof  of  fraud  was  in- 
sufficient to  overcome  the  presumption  of  valid- 
ity which  attaches  to  a  patent  from  the  United 
States.— United  States  v.  Budd,  144  U.  S.  154, 
12  S.  Ct  575,  36  L.  Ed.  384,  affirming  decree 
(C.  C.)  43  F.  630. 

The  government  had  a  right  to  call  the  pat- 
entee and  purchaser  and  cross-examine  them  as 
adverse  witnesses,  and^  in  view  of  its  failure 
to  do  so,  no  presumptions  can  be  made  in  its 
favor  from  their  foilure  to  testify,  as  against 
the  sworn  denial  of  their  answer. — Id. 

Upon  the  filing  of  motions  to  review  a  de- 
cision of  the  secretary  of  the  interior  canceling 
a  location  of  land,  an  order  was  made,  as  pro- 
vided b^  a  rule  of  the  department  suspending 
all  action  under  the  decision.  Suhsequentlv 
K.  and  others  applied  to  enter  the  same  lana, 
and.  It.'s  application  being  approved,  the  other 
applicants  appealed  to  the  commissioner  of  the 
general  land  office.  In  ignorance  of  such  order 
and  appeals,  a  clerk  in  the  land  department  ap- 
proved It.'B  entry,  and  upon  this  approval  a 
patent  was  issued  to  R.,  the  officials  signing  it 
also  being  ignorant  of  the  conflicting  claims. 
Held,  on  a  bill  by  the  United  States,  Uiat  a  de- 
cree canceling  the  patent,  so  as  to  leave  the  de- 
termination of  the  disputed  questions  of  fact 
to  the  land  department,  was  proper. — Oermania 
Iron  Co.  V.  United  States,  17  S.  Ct  337.  165  U. 
S.  379,  41  L.  Ed.  754,  affirming  decree  58  F.  334, 
7  C.  C.  A.  256. 

The  concurrent  findings  of  the  two  lower 
courts  that  a  patentee  of  lands  conveyed  to 
him  by  the  entrymen  immediately  after  entry 
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under  the  pre-emption  laws  was  not  guilty  of 
fraud  in  acquiring  the  title,  so  as  to  permit 
the  United  States  to  maintain  an  action  to  set 
aside  the  patents,  will  not  be  disturbed  by  the 
federal  Supreme  Court,  where  the  suit  was  be- 
gun 40  years  after  the  alleged  fraud,  when  the 
property  had  passed  into  the  possession  of  the 
receiver  of  the  patentee,  appointed  at  the  in< 
stance  of  his  ci^ditors,  and  the  testimony  of 
those  of  the  still  living  pre-emptors  who  were 
called  to  testify  on  the  question  of  fraud  was 
conflicting.  Decree,  125  F.  907, 60  C.  C.  A.  615, 
affirmed.— United  States  v.  Stinson,  25  S.  Ct 
426,  197  U.  S.  200,  49  L.  Ed.  724. 

A  patent  from  the  United  States,  invalid 
when  made,  after  five  years  without  attack, 
must  be  deemed  to  have  the  same  effect  as 
against  the  United  States  in  a  suit  to  remove  a 
cloud  on  title  as  though  it  were  valid  when 
issued,  in  view  of  Act  March  3,  1S91,  c.  561,  § 
8,  26  Stat  1099,  although  this  section  in  form 
only  bars  suits  to  annul  the  patent.  Decree 
(1907)  152  F.  25,  81  C.  C.  A.  221,  affirmed.— 
United  States  v.  Chandler-Dunbar  Water  Pow- 
er Co.,  28  S.  Ct.  579,  209  U.  S.  447.  52  L. 
Ed.  881. 

A  bill  b^  the  United  States  to  cancel 
a  patent  sufficiently  alleges  the  facts  upon  which 
are  based  the  charge  of  fraud,  in  procuring  and 
commuting  the  homestead  entry  on  which  the 
patent  was  founded,  where  it  avers  that  the  pat- 
entee secured  his  patent  by  deceiving  the  land 
office  by  false  testimony  ^B  to  the  extent  of  his 
improvements,  cultivation,  and  residence. — J.  J. 
McCaskill  Co.  v.  United  States,  .30  S.  Ct.  386, 
216  U.  S.  504,  54  L.  Ed.  590. 

Concurrent  findings  of  the  two  lower  courts 
that  a  patentee  deceived  the  land  office  by  false 
testimony  as  to  the  extent  of  his  improvements, 
cultivation,  and  residence,  and  secured  his  pat- 
ent by  that  deception,  are  sustained  by  the 
evidence,  where  his  statement  and  proof  on  final 
hearing  were  that  his  improvement  consisted  of 
a  habitable  dwelling  and  a  garden  cultivated 
two  seasons,  and  that,  after  making  his  settle- 
ment, he  was  absent  only  two  or  three  times  on 
account  of  his  health,  the  longest  absence  being 
not  over  three  months,  and  the  evidence  in  the 
case  at  bar  shows  that  the  house  was  unfit  for 
habitation,  that  the  patentee  never  moved  his 
family  there,  that  he  did  not  stay  there  more 
than  one  night  in  a  week,  and  that  he  had  ad- 
mitted to  a  government  agent  that  he  had  not 
lived  on  the  homestead  entry,  and  thought  he 
was  going  to  lose  it — Id. 

The  defense  of  the  statute  of  limitations  un- 
der Act  March  3,  1891,  as  amended  by  Act 
liarch  3,  1891,  I  8,  is  not  available  in  a  suit 
brought  by  the  United  States  to  annul  patents 
issued  in  the  mistaken  belief  that  the  lands  were 
granted  to  the  Northern  Pacific  Railroad  Com- 
pany by  Apt  July  2,  1864,  while  in  fact  they 
formed  part  of  the  xakima  Indian  reservation, 
under  the  treaty  of  June  9,  1855,  with  the  Yaki- 
mas.— Northern  Pad  R.  Co.  v.  United  States,  33 
S.  Ct  368,  227  U.  S.  355,  57  L.  Ed.  544,  affirm- 
ing decree  191  F.  947,  112  C.  C.  A.  359. 

A  homestead  patent  covering  mineral  lands 
secured  by  submitting  false  proofs,  though  not 
void  or  open  to  collateral  attack,  may  be  annul- 
led in  a  suit  by  the  government  against  the 
patentee  or  a  purchaser  with  notice.— Diamond 
Coal  &  Coke  Co.  v.  United  States,  34  c5.  Ct  507, 
233  U.  S.  236,  58  L.  Ed.  936.  affirming  decree 
United  States  v.  Diamond  Coal  &  Coke  Co.,  191 
P.  786,  112  C.  C.  A.  272. 

The  government  is  charged  with  the  burden 
of  proof  in  a  suit  to  annul  a  homestead  patent 
as  wrongfully  covering  mineral  land. — Id. 

To  justify  annulment  of  a  homestead  "latent 
as  wrongfully  covering  mineral  lands,  it  must 
appear  that  the  known  conditions  were  such  as 


to  engender  the  belief  In  the  patentee  that  the 
land  contained  mineral  deposits  justifying  ex- 
penditures  for   their   extraction.— Id. 

Arid  sagebrush  lands  held  sufficiently  shown 
to  have  been  known  to  be  valuable  for  their  coal 
at  the  time  proceedings  in  the  land  department, 
resulting  in  the  issuance  to  a  coal  companjr  or 
a  patent  for  such  lands  upon  soldiers'  addition- 
al homestead  entries  purchased  by  it — Id. 

A  finding  that  a  corporation  purchasing 
from  the  patentees  under  the  homestead  laws 
took  title  with  knowledge  that  the  patents  were 
fraudulently  procured  by  falsely  representing 
that  the  lands  were  agricultural  in  character 
and  not  known  to  be  valuable  coal  lands  held 
supported  by  the  evidence. — ^Washington  Securi- 
ties Co.  V.  United  States,  34  S.  Ct  725,  234  U. 
S.  76.  58  L.  Ed.  1220,  affirming  decree  194  F. 
59, 114  C.  C.  A.  79. 

A  bona  fide  purchase  from  a  homestead -en- 
tryman  is  a  valid  defense  which  grantee  must 
establish  to  defeat  right  of  government  to  can- 
cel a  patent  as  obtained  by  fraud.— Wright-Blod- 
gett  Co.  V.  United  States,  35  S.  Ct  339,  236  U. 
S.  397,  59  L.  Ed.  637,  affirming  decree  Wright, 
Blodgett  &  Co.  V.  Same,  203  F.  263,  121  C.  C. 
A.  461. 

The  government,  in  an  action  to  cancel  for 
fraud  a  patent  held  by  a  grantee  of  the  entry- 
man,  may  show  the  grantee's  knowledge  of  the 
fraud. — ^Id. 

A  decree  canceling  patents  for  timber  lands, 
as  made  on  fraudulent  entries,  will  not  be  dis- 
turbed', where  evidence  of  defendants  is  out- 
weighed- by  inferences  drawn  from  their  con- 
duct—Booth-Kelly Lumber  Co.  v.  United  States, 
35  S.  Ct  659,  237  U.  S.  481,  59  Ll  Ed.  1058, 
affirming  decree  United  States  v.  Booth-Kelly 
Lumber  Co.,  203  F.  423,  121  C.  C.  A.  533. 

Ofifer  to  return  land  scrip  certificates  receiv- 
ed when  commutation  homestead  entry  was 
made  held  not  prerequisite  to  suit  to  annul  pat- 
ent because  of  entrvman's  agreement  that  title 
when  acquired  should  inure  to  another's  benefit 
—Causey  v.  United  States,  36  S.  Ct  365, 240  U. 
S.  399.  60  L.  Ed.  711.  affirming  decree  203  F. 
1022,  121  C.  C.  A.  666. 

^=»122*  — ->  Suit  hj  third  person. 

See  41  Cent  Dig.  Pub.  Lands,  {{  839,  S40. 

In  a  suit  to  set  aside  a  patent  on  the  ground 
of  misconduct  of  land  officials  in  a  contest  case, 
defendant  may  introduce  the  record  of  their  pro- 
ceedings.—Carr  V.  Fife,  156  U.  S.  494,  15  S.  Ct 
[427,  39  L.  Ed.  508. 

Persons  not  in  privity  with  the  ^vemment 
when  a  patent  was  issued  under  Railway  Land 
Grant  Act  July  27,  1866.  cannot  attack  such 
patent  for  fraud  or  irregularity  in  its  issuance. 
—Burke  v.  Southern  Pac  R.  Cfo.,  34  S.  (Jt  907, 
234  U.  S.  669,  58  L.  Ed.  1527. 

^s>123*  ReooTery    of    price    by    United 
States. 

Irrespective  of  the  adjustment  acts  (Act 
March  3,  1887,  c.  376,  24  Stat.  556  [U.  S.  Comp. 
St  1901,  p.  1595],  and  Act  March  2,  1896,  c. 
39,  29  Stat  42  [U.  S.  Comp.  St  1901,  p.  1603]), 
the  federal  government  had  the  right  to  sue  a 
railroad  company  to  recover  the  value  of  lands 
erroneously  patented  to  such  company,  and  sold 
by  it  to  persons  who  dealt  with  it  in  good  faith. 
Decree,  133  F.  651,  66  C.  C.  A.  581,  affirmed.— 
Southern  Pac.  R.  Co.  v.  United  States,  26  S.  Ct 
296.  200  U.  S.  341,  50  Li  Ed.  507. 

^=9 124.  Relief  to  olaimant  of  land. 

See  41  Cent  Dig.  Pub.  Lands,  fg  841-846;    47  Cent 
Dig.  Trusts.  8  101. 
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^s»127.  — -  On  KTomid  of  mlitake. 

See  H  Cent  Dig.  Pub.  Landa,  |  343. 

In  1836  the  application  of  S.,  defendant's 
j?rantor,  to  the  proper  United  States  land  office 
for  the  purchase  of  a  certain  S.  E.  ^  section 
was  duly  accepted,  and  payment  made.  The  of- 
fice entries  then  made  showed  that  he  had  bought 
and  paid  for  the  S.  B.  %,  but  the  register,  in 
writing  the  application  and  the  certificate  there- 
on, by  mistake  described  the  S.  W.  ^,  which 
had  been  previously  entered  by  another.  S.,  by 
himself  or  grantees,  has  ever  since  held  posses- 
sion of  the  S.  E.  ^,  asserted  title,  and  paid 
taxes,  not  discovering  the  mistake  until  after 
plaintiflTs  entry  of  the  S.  B.  %  in  1871.  The 
office  entries  meanwhile  had  been  altered  with- 
out authority.  Plaintiff  had  been  familiar  with 
the  records  for  many  years,  and  his  testimony 
showed  that  the  alteration  was  apparent.  Held, 
that  plaintiff  was  chargeable  with  notice  of  the 
rights  of  S.,  and  a  decree  requiring  him  to  con- 
vey the  legal  title  to  defendant  should  be  sus- 
tained.—Wddicombe  ▼.  Childers,  124  U.  S.  400, 
8  S.  Ct.  617,  31  L.  Ed.  427. 

The  locator  of  a  land  warrant  on  a  tract  of 
public  land,  who  does  all  that  is  required  to  en- 
title him  to  a  patent,  becomes  the  e<iuitable 
owner  of  the  land,  though  by  mistake  it  is  in- 
correctly described  in  his  application;  and 
where  he  and  his  grantees  take  possession  of, 
improve,  and  pay  taxes  on  the  land,  another 
who  procures  a  patent  therefor  from  the  govern- 
ment with  knowledge  of  such  facts  is  a  purchas- 
er in  bad  faith,  and  may  be  compelled  to  convey 
the  leeal  title  to  the  holder  of  the  superior  equi- 
ty.—Hedrick  v.  Atchison,  T.  &  S.  F.  R.  CJo.,  17 
S.  Ct.  922,  167  U.  S.  673,  42  L.  Ed.  320. 

^=9128.  — -  Estalilisl&iiient  of   trust. 

See  41  Cent  Dig.  Pub.  Lands,  9  844;   47  Cent  Dig. 
Trusts,  i  101. 

In  a  proceeding  in  equity  to  have  the  holder 
of  a  patent  to  public  land  declared  a  trustee 
for  the  benefit  of  complainant,  the  findings  of 
the  secretary  of  the  interior  as  to  the  character 
and  purpose  of  a  settlement  by  complainant  is 
a  finding  of  fact,  and,  in  the  absence  of  fraud 
and  imposition,  is  conclusive. — Lee  v.  Johnson, 
116  U.  S.  48,  6  S.  Ct.  249,  29  L.  Ed.  570. 

The  waiver  of  a  preferential  right  of  entry 
under  a  decision  in  a  contest  in  the  Land  De- 
partment, filed  before  the  patent  was  finally  is- 
sued, coupled  with  a  delay  of  four  years  in  at- 
tempting to  enforce  such  preferential  right  de- 
feats any  right  to  charge  the  patentee  ana  his 
grantees  with  a  resulting  trust.  Decree  (1904) 
79  P.  265,  15  Okl.  12.  affirmed.— Holt  v.  Murphy, 
28  S.  Ct.  212,  207  U.  S.  407,  52  L.  Ed.  271. 

Title  acquired  under  an  indemnity  railroad 
selection  approved  by  the  Secretary  of  the  In- 
terior is  an  ex  parte  proceeding  without  knowl- 
edge of  the  fact  that  between  the  filing  of  the 
selection  and  the  rejection  of  a  prior  indemnity 
selection  a  homestead  had  been  initiated  and  will 
be  deemed  to  be  held  in  trust  for  the  homestead 
claimant  by  a  purchaser  with  knowledge  of  oc- 
cupancy and  claim.— Svor  v,  Morris,  33  S.  Ct. 
385,  227  U.  S.  524,  57  L.  Ed.  623,  reversing 
judgment  136  N.  W.  852,  118  Minn.  344. 

Bona  fide  purchase  from  homestead  entry- 
man  is  an  affirmative  defense  to  be  established 
to  defeat  right  of  railroad  claiming  under  land 
grant  under  Act  Aug.  5,  1892,  to  have  trust  de- 
clared in  the  land  in  question. — Great  Northern 
Ry.  Co.  V.  Hower,  35  S.  Ct  465,  236  U.  S.  702, 
59  L.  Ed.  798,  reversing  decree  125  P.  159,  69 
Wash.  380. 

United  States  is  not  a  necessary  party  to  a 
suit  by  entryman  whose  entry  has  been  reject- 
ed by  the  land  department  in  favor  of  the  sub- 
ordinate entryman,  to  charge  the  latter  with  a 
trust  in  his  favor,  because  a  patent  from  the 
United  States  is  involved.— Daniels  v.  Wagner, 
35  S.  Ct  740,  237  U.  S.  547,  59  L.  Ed.  1102, 
L.  R.  A.  1916A,  1116,  reversing  decree  205  F. 


235,  125  C.  C.  A.  93 ;  Same  v.  Merrithew,  35 
S.  Ct  747,  237  U.  S.  570.  59  L.  JJd.  1113,  re- 
versing decree  Same  v.  Wagner.  205  F.  235, 
125  C.  C.  A.  93:  Same  v.  Craddock,  35  S.  Ct 
749,  237  U.  S.  574,  59  L.  Ed.  1118,  reversing 
decree  Same  v.  Wagner,  205  F.  235,  125  C.  C. 
A.  93 ;  Sawyer  v.  Gray,  35  S.  Ct  842,  237  U. 
S.  674,  59  L.  Ed.  1170. 

A  prior  entryman  is  not  precluded  by  the  is- 
suance of  a  patent  to  a  subordinate  entryman 
from  seeking  to  impose  a  trust  on  the  title  which 
the  patent  represents.— Daniels  y.  Johnston,  35 
S.  Ct  748,  2S7  U.  S.  568,  59  L.  Ed.  1110,  re- 
versing decree  Same  v.  Wagner,  205  F.  235,  125 
C.  C.  A.  98. 

Mandamus  is  not  the  sole  remedy  of  a  pri- 
vate entryman  whose  entry  has  been  unlawfully 
rejected  by  the  Secretary  of  the  Interior  in  fa- 
vor of  a  subordinate  entryman,  but  he  can  sue 
to  charge  the  latter  with  a  trust.— Daniels  v. 
Bemhard,  35  S.  Ct.  749,  237  U.  S.  572,  59  L. 
Ed.  1115,  reversing  decree  Same  y.  Wagner,  205 
F.  235,  125  C.  C.  A.  93. 


Qvietinc  title. 

See  41  Cent  Dig.  Pnb.  Lands,  I  346. 

The  question  of  the  bona  fides  of  the  settle- 
ment by  a  pre-emption  claimant  who  has  re- 
ceived a  patent  from  the  government  cannot  be 
raised  in  defense  to  his  claim  to  have  removed 
as  a  cloud  on  his  title  a  patent  from  the  state 
to  the  railroad :  for,  the  pre-emption  right  hav- 
ing attached,  the  land  did  not  pass  under  the 
grant  to  the  state  in  aid  of  the  railroad,  and 
only  the  government  can  inguire  into  the  bona 
fides  of  the  transaction. — Sioux  City  &  I.  F. 
Town  Lot  &  Land  Co.  v.  Griffey,  143  U.  S. 
32,  12  S.  Ct  362,  36  L.  Ed.  64.  affirming  Judg- 
ment 72  Iowa,  505,  34  N.  W.  304. 

Where  a  patent  to  public  land  was  issued 
by  inadvertence  or  by  mistake  while  an  appeal 
and  contest  of  the  right  of  the  patentee  was 
pending,  the  question  of  the  ri^^hts  of  the  par- 
ties b(K:omes  one  of  private  nght,  which  the 
courts  have  jurisdiction  to  settle  in  an  action  to 
quiet  the  title.  Judgment,  72  N.  W.  794,  69 
Minn.  547,  affirmed.— Duluth  &  I.  R.  R.  Co. 
v.  Roy,  19  S.  Ct.  549,  173  U.  S.  587,  43  L. 
Ed.  820. 

^s>130*  ^^  ReooTery  of  money  paid* 

See  41  Cent  Dig.  Pub.  Lands,  I  346. 

Act  June  16,  1880  (21  Stat  287)  I  2,  ( 
thorizin^  repayment  of  the  excess  of  $1.25  1 
acre  paid  by  public  land  settlers  for  land  with 
in  the  place  limits  of  a  railroad  land  grant 
which  is  thereafter  found  not  to  be  within 
such  grant,  applies  only  to  cases  of  mistaken 
location,  etc.,  and  does  not  authorize  repayment 
where  the  land  was  within  a  railroad  grant 
when  patented,  but  which  grant  was  subse- 
quently forfeited  to  the  United  States  for  fail- 
ure of  the  grantee  to  build  the  road. — ^Medbury 
v.  United  States,  19  S.  Ct.  503,  173  U.  S.  492, 
43  L.  Ed.  779. 

In  a  suit  by  the  United  States  for  the  can- 
cellation of  a  void  patent  to  lands,  the  invalid- 
ity of  which  was  not  apparent  on  its  face,  but 
was  proved  by  extrinsic  evidence,  where  the 
holder  did  not  abandon  bis  claims  thereunder, 
he  is  not  entitled  on  such  cancellation  to  recover 
his  purchase  money  or  costs. — Morris  v.  United 
SUtes,  19  S.  Ct  649,  174  U.  S.  196,  43  L.  Kd. 
946. 

A  voluntary  payment  by  mistake  of  $2.50 
per  acre  for  public  lands  which,  under  the  acts 
of  conp^ress,  could  be  purchased  for  $1.25  per 
acre,  gives  the  purchaser  no  lawful  claim  against 
the  United  States  for  repayment  of  the  o^-er- 
charge,  where  the  mistake  on  his  part  was  not 
induced  by  any  attempt  to  deceive  or  misrepre- 
sentation by  the  government  officials.— I' ni tod 
States  v.  Edmonston,  21  S.  Ct  718,  181  U.  S. 
500,  45  L.  Ed.  971. 
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One  who  seeks  to  take  advantage  of  Act 
June  16,  1880,  c.  244,  $  2,  21  Stat.  287  [U.  S. 
Comp.  St.  1901,  p.  1416],  providing  for  the 
repayment  of  purchase  money  where  an  •  entry 
of  public  lands  has  been  erroneously  allowed  and 
cannot  be  confirmed,  must  show  himself  entitled, 
not  only  to  the  land  itself,  but  to  everything 
which  the  statute  has  annexed  thereto  as  an  in- 
cident. Judgment,  36  Ct.  CI.  26,  affirmed.— 
Hoffeld  V.  United  States,  22  S.  Ct.  927,  186 
U.  S.  273,  46  L.  Ed.  1160. 

A  8Ui*render  of  the  duplicate  receipt  requir- 
ed by  Act  Cong.  June  16,  1880,  c.  244,  S  2,  21 
Stat.  287  [U.  S.  Comp.  St.  1901,  p.  1415],  as  a 
condition  of  the  repayment  of  the  purchase 
price,  where  an  entiy  «f  public  land  has  been 
canceled  for  conflict,  will  be  presumed  from  a 
finding  that  the  Secretary  of  the  Interior  or- 
dered repayment  "on  the  relinquishment  by  the 
clalmante  of  all  claim  to  the  land  so  canceled," 
an^  a  further  finding  that  the  relinquishment 
was  made  "as  required  bv  the  rules  and  regula- 
tions of  the  Land  Office.  Judgment,  Common- 
wealth Title  Ins.  &  Trust  Co.  v.  United  States, 
37  Ct.  CI.  532,  affirmed.— United  States  v.  Com- 
monwealth Title  Ins.  &  Trust  Co.,  24  S.  Ct. 
546,  193  U.  S.  651,  48  L.  Ed.  830. 

(L)  RELIEF  OF  BONA  FIDE  SETTLERS 
AND  CLAIMANTS. 

^=9 131.  Penonfl  protected  as  bona  fide 
settlers  or  oecapyins  elaim- 
ants. 

See  <1  Cent.  Dig.  Pnb.  Landa,  $  847. 

A  person  who,  in  March,  1888,  settled  on 
land  granted  to  the  Ontonagon  K.  Co.,  but 
which  had  not  been  earned  by  such  company, 
with  a  view  of  makin|p  a  homestead  of  it  under 
the  laws  of  the  United'  States,  expecting  at 
the  time  that  such  grant  would  be  removed,  and 
that  he  could  then  enter  the  land,  is  a  bona  fide 
claimant  of  such  homestead,  within  the  mean- 
ing of  Act  March  2,  1889  (25  Stat.  1008),  con- 
firming title  in  such  claimants  though  he -knew 
of  the  $TtiiSt  to  such  railroad  company.— Lake 
Superior  Ship  Canal,  Railway  &  Iron  Co.  v. 
Cunningham.  155  U.  S.  354,  15  S.  Ct.  103,  39 
L.  Ed.  183. 

Complainant,  claiming  land  by  occupation 
as  a  homesteaid,  sought  to  enjoin  an  ejectment 
suit  against  him,  and  to  quiet  his  title,  claiming 
that  the  certificadon  of  the  land  to  the  state, 
under  wldch  plaintiff  in  the  ejectment  suit 
claimed,  was  void.  The  certification  was  made 
13  ye^rs  before  complainant's  occupation  be- 
gan, and  had  never  been  questioned  by  the  gov- 
ernment; and  on  the  ground  of  such  certifica- 
tion complainant's  application  to  enter  the  land 
as  a  homestead,  and  his  subsequent  applica- 
tion for  a  patent,  werQ  denied.  The  land  had 
been  sold  by  the  state,  and  taxed  to  the  various 
subsequent  owners,  the  different  transfers  be- 
ing of  record.  Held^  that  the  injunction  suit 
could  not  be  maintained. — Deweese  v.  Reinhard, 
17  S.  Ct.  340,  165  U.  S.  386,  41  L.  Ed.  757, 
affirming  decree  61  F.  777.  10  C.  C.  A.  55. 

^=>133.   Bight  to  pnrel&ase  land. 

See  41  Cent.  Dig.  Pub.  Lands.  S  349. 

A  patentee  of  part  of  a  quarter  section  of 
land,  who  had  erected  a  house  on  such  part,  and 
lived  in  it,  and  cultivated  the  residue  of  the 
quarter  section,  dqes  not  reside  on  the  residue 
so  cultivated,  within  Acts  Ark.  1871,  c.  289, 
providing  that  "any  settler  who  on  or  before 
the  8th  day  of  March,  1870,  was  residing 
•  ♦  ♦  on  lands  belonging  to  or  claimed  bv 
a  certain  railroad  company,  "shall  have  the 
right  to  purchase  the  same,  not  to  exceed  160 
acres."— Nix  v.  Allen,  112  U.  S.  129,  5  S.  a. 
70,  28  L.  Ed.  675. 

The  act  of  March  12,  1872,  giving  to  inno- 
cent parties,  who,  in  good  faith,  held  claims  to 


public  lands  by  virtue  of  location  ander  Chip- 
pewa half-breed  scrip,  the  right  to  purchase 
the  same  at  not  less  than  $1.25  per  acre,  was 
intended  for  the  •  relief  oi  innocent  persons 
claiming  under  invalid  locations  made  not  only 
upon  the  ceded  lands  themselves,  but  elsewhere, 
and  in  other  states  or  territories. — ^Fee  v. 
Brotfrn,  162  U.  S.  602,  16  S.  Ct.  875,  40  L.  Ed. 
1086,  affirming  judgment  17  Colo.  510,  30  P. 
340. 

Homestead  entries  made  prior  to  the  time 
when  notice  of  withdrawal  of  the  lands  was  re- 
ceived at  the  local  land  office,  although  after  the 
time  when  the  map  of  the  general  route  of  a 
railroad  was  filed  in  the  office  of  the  secretary 
of  the  interior,  and  an  order  of  withdrawal  of 
the  lands  made,  were  made  valid  by  the  act  of 
congress  of  April  21,  1876,  if  tlie  entries  were 
made  in  good  faith  by  actual  settlers  upon  tracts 
of  not  more  than  160  acres  each,  and  were 
therefore  subject  to  the  provisions  of  the  act  of 
June  15,  1880,  authorizing  the  purchase  of  such 
lands  by  persons  who  have  entered  them,  or 
their  transferees  by  bona  fide  instruments  in 
writing.  Judgment,  Amacker  v.  Northern  Pac. 
R.  Co.,  58  F.  850,  7  O.  C.  A.  518.  affirmed.— 
Northern  Pac.  R.  Co.  v.  Amacker,  20  S.  Ct. 
236,  175  U.  S.  564,  44  L.  Ed.  274, 

(M)    CONVEYANCES,    CONTRACTS,    AND 

EXEMPTIONS. 

^=»135.  Aesismmenta    and    transfers    of 
riehte  in  general. 

See  41  Cent  Dig.  Pab.  Lands.  91  351-362. 

The  filing  in  the  land  office  in  1864,  by  one 
who  had  entered  certain  land  as  a  homestead; 
of  a  writing,  signed  by  him,  stating  that  he  re- 
linquished all  his  right  and  title  to  the  land  in 
favor  of  another  person,  restored  the  land  at 
once  to  the  public  domain,  though  the  entry 
was  not  canceled  until  1871.— Keane  v.  Brygger, 
160  U.  S.  276.  16  S.  Ct.  278,  40  L.  Ed.  426, 
affirming  judgment  3  Wash.  St.  338,  28  P.  653. 

The  right  given  by  Rev.  St.  §  2306  fU.  S. 
Comp.  St.  1901,  p.  1415],  to  a  soldier  who  had 
theretofore  entered  under  the  homestead  laws 
less  than  160  acres,  to  enter  enough  more  to 
make  up  160  acres,  is  assignable  before  entry. 
—Webster  v.  Luther,  163  U.  S.  331,  16  S.  Ct. 
963,  41  L.  Ed.  179,  affirming  judgment  50  Minn. 
77,  52  N.  W.  271. 

Rev.  St.  U.  S.  S  1946,  provides  that  sec- 
tions numbered  16  and  36  in  certain  territories 
named  shall  be  reserved  for  school  purposes. 
Section  2275  provides  that  where  settlements 
with  a  view  to  pre-emption  have  been  made  be- 
fore survey  of  the  lands,  and  are  found  to  have 
been  made  on  school  sections,  the  latter  shall 
be  subject  to  the  pre-emption  claim,  and,  if  they 
have  been  or  shall  -be  pledged  for  the  use  of 
schools  or  colleges,  other  lands  of  like  quantity 
shall  be  appropriated  in  lien  thereof.  Held,  that 
the  mere  possession  of  such  lands  by  a  claim- 
ant, without  having  filed  a  declaratory  state- 
ment or  made  entry  in  the  proper  land  office, 
would  not  prevent  the  claim  of  the  territory 
from  attaching  thereto  when  the  survey  was 
made,  and  that  a  sale  by  such  claimant  of  his 
possessions  and  improvements  would  convey  to 
the  purchaser  no  possessory  rights  as  against 
the  United  States,  especially  as  Rev.  St.  U.  S.  § 
2263,  forbids  any  assignment  or  transfer  of  the 
pre-emption  right. — Gonzales  v.  French,  17  S. 
Ct.  102,  164  U.  S.  338,  41  L.  Ed.  458. 

A  purchase];  of  the  original  rights  of  an  en- 
tryman  at  an  execution  sale  against  him  or  his 
grantee  is  not  an  assign  within  the  meaning  of 
Act  June  16.  1880,  c.  244,  S  2,  21  Stat.  287  [U. 
S.  Comp.  St.  1901,  p.  1416],  providing  that 
when  for  any  cause  an  entry  of  public  lands  has 
been  erroneously  allowed,  and  cannot  be  con- 
firmed,  repayment  shall  be  made   of  the  con- 
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sideration  to  the  entryman  "or  to  his  heirs  or 
assies/'  upon  the  surrender  of  the  duplicate 
receipt  and  the  execution  of  a  relinquishment  of 
all  claims  to  the  land,  since  voluntary  assigns 
only  are  contemplated  by  this  section.  Judg* 
ment,  36  Ct.  CI.  26,  affirmed.— Hoffeld  v.  United 
States,  22  S.  Ct.  927,  186  U.  S.  273,  46  L. 
Ed.  1160. 

A  claimant  under  the  Oregon  donation  act 
of  September  27,  1850  (9  Stat.  496.  c.  76),  who 
bad  not  made  final  proof  under  that  act,  but 
had  occupied  the  land  for  more  than  four  years, 
could  make  a  valid  deed  of  his  rights  after  the 
amendatory  act  (Act  July  17,  1854  [10  Stat. 
305,  c.  84]  I  2),  by  which  the  proviso  in  section 
4  of  the  earlier  act,  making  void  contracts  for 
the  sale  of  land  before  patent,  was  repealed, 
"provided  that  no  sale  shall  be  deemed  valid  un* 
less  the  vendor  shall  have  resided  four  years 
upon  the  land."  Judgment  (1907)  91  P.  15,  46 
Wash.  585,  affirmed.— -Sylvester  v.  State  of 
WajBhingtOQ,  30  S.  Ct.  25,  215  U.  S.  80,  54  Ll 
Ed.   101. 

Assignee  of  soldier's  additional  homestead 
right  cannot,  when  application  under  Rev.  St. 
i  2306  (U.  S.  Comp.  St.  1901,  p.  1415),  has  been 
disallowed,  substitute  in  support  thereof  a  valid 
right  in  place  of  the  one  rejected  and^  take 
precedence  over  intervening  adverse  claim'  of  a 
railroad.— Robinson  v.  Lundrigan,  33  S.  Ct. 
255,  227  U.  S.  173,  57  L.  Ed.  468,  affirming 
judgment  178  JF.  230,  101  C.  C.  A.  690. 

Homesteaders  without  patents  but  lawfully 
in  possession  of  irrigable  lands  in  a  reclamation 
area  could  grant  a  right  of  way  over  their  set- 
tlements to  a  railway  company  under  Rev.  St. 
§  2288  (U.  S.'Omp.  St.  1901,  p.  1385).  which 
as  amended  by  Act  March  3,  1905,  gives  any 
bona  fide  settler  the  right  to  convey  by  warranty 
any  part  of  his  claim  for  a  railroad  right  of 
way,  which  power  was  not  affected  by  Reclama- 
tion Act  June  17,  1902,  giving  the  Secretary 
of  Interior  the  power  to  define  limits  of  irriga- 
tion projects  and  withdraw  irrigation  lands 
from  settlement  except  under  the  homestead 
laws.— Minidoka  &  S.  W.  R.  Co.  v.  United 
States,  35  S.  Ct  46,  235  U.  S.  211,  60  L.  Ed. 
200,  reversing  decree  United  States  v.  Minidoka 
&  S.  W.  R.  Co.,  190  F.  491,  111  0.  C.  A.  323. 


See  41  Cent  Dig.  Pub.  Lands.  H  864-S66. 

A  mortgagee,  who  has  foreclosed  his  mort- 
gage and  purchased  the  mortgaged  property  at 
sherifiTa  sale  under  a  decree  of  ^the  court,  is  an 
"assign"  within  the  meaning  of  Act  Cong.  June 
16,  1880,  c.  244.  f  2,  21  Stat.  287  [U.  S.  Comp. 
St  1901,  p.  1415],  providing  for  the  repayment 
of  the  purchase  price  to  a  person  making  an 
entry  of  public  land,  or  to  his  heirs  or  asngns, 
in  case  of  the  cancellation  of  such  entry  for  con- 
flict Judgment.  Commonwealth  Title  Ins.  Sc 
Trust  Co.  V.  United  States.  37  Ct  CI.  532,  af- 
firmed.—United  States  V.  Commonwealth  Title 
Ins.  &  Trust  Cow.  24  S.  Ct.  546,  193  U.  S. 
651,  48  L.  Ed.  830. 

^s»138.  Bona  fide  pnroluisers. 

See  41  Cent  Dig.  Pub.  Lands.  8  368. 

The  act  of  March  3,  1891  (26  Stat  1098) 
f  7,  confirming  all  entries  made  under  pre-emp- 
tion and  other  laws  in  which  certificates  have 
been  issued  after  final  proof  and  payment  to 
which  there  are  no  adverse  claims  prior  to  final 
entry,  and  which  have  been  sold  or  incumbered 
for  valuable  consideration  to  bona  fide  purchas- 
ers or  incumbrances  prior  to  March  1,  1888, 
does  not  apply  to  an  entry  whi(h  had  been  can- 
celed for  fraud  before  its  enactment.  Judgment 
61  N.  W,  1036,  4  N.  D.  452,  50  Am.  St  Rep. 
669,  affirmed.— Parsons  v.  Venzke,  17  S.  Ct.  27, 
164  U.  S.  89,  41  L.  Ed.  360. 

The  widow  of  a  person  who  has  made  a 
homestead  entry,  and  to  whom  the  lands  are  de- 
vised by  his  duly-probated  will,  is  a  transferee 
thereof  "by  bona  fide  instrument,"  so  as  to  be 


entitled  to  purchase  them  under  Act  June  15, 
1880,  even  if  she  would  have  no  such  right  sim- 
ply as  widow.  Judgment,  Amacker  v.  NorthenH 
Pac.  R.  Co.,  58  F.  850,  7  C.  C.  A.  518,  affirmed. 
—Northern  Pac.  R.  Co.  v.  Amacker,  20  S.  Ct 
236,  175  U.  S.  564,  44  L.  Ed.  274. 

The  right  of  a  bona  fide  incumbrancer  of 
land  to  the  issue  of  a  patent  under  Act  Cong; 
March  3,  1891,  %  7,  does  not  extend  to  an  in- 
cumbrancer of  the  interest  of  an  entiyman 
whose  entry  had  been  canceled  before-  the  pas- 
sage of  the  act  Judgment.  69  N.  W.  41,  6  N.  D. 
106,  affirmed  and  modified.>-<7uaranty  Sav. 
Bank  v.  Bladow,  20  S.  Ct  425,  176  U.  S.  448» 
44  L.  Ed.  540. 

Purchasers  from  an  entryman  before  the 
issue  of  a  patent  are  not  bona  fide  purchasers, 
who  are  protected  against  the  cancellation,  for 
fraud  of  the  entryman,  of  an  entry  made  un- 
der Timber  and  Stone  Act  June  3,  1878,  c  151 
go  Stat  89).  Decree,  DiUer  v.  Hawley,  81 
F.  651,  26  (J.  C.  A,  514,  affirmed.— Hawley  v. 
Diller,  20  S.  Ct.  986,  178  U.  S.  476,  44  L.  Ed. 
1157. 

The  doctrine  of  relation  operates  to  protect 
the  bona  fide  purchaser  of  timber  lands  from  the 

?)atentees  against  the  consequences  of  the  wrong- 
ul  conduct  of  the  entrymen.  Decree,  131  F. 
668,  67  C.  C.  A.  1,  affirmed.— United  States  ▼. 
Detroit  Timber  &  Lumber  Co.,  26  S.  Ct  282* 
200  U.  S.  321,  50  L.  Ed.  499. 

A  purchaser  from  the  patentees  for  value, 
and  without  notice  of  any^  fraud,  on  the  part  of 
the  entrymen,  is  a  bona  fide  purchaser  within 
the  meaning  of  Timber  Act  June  3,  1878,  c  151, 
20  Stat  89  [U.  S.  CJomp.  St  1901,  p.  15451, 
and  as  such  is  entitled  to  protection,  althougn 
such  purchaser  may  have  acquired  .an  interest 
in  the  lands  under  a  contract  for  the  standing 
timber  before  the  patents  issued ;  since,  by  the 
doctrine  of  relation,  the  patents,  when  Issued, 
became  operative  as  of  the  date  of  the  entries. 
r-Id. 

A  bona  fide  purchaser  of  standing  timber 
from  the  holders  of  receivers*  final  receipts  for 
the  purchase  price  of  lands  entered  under  Tim- 
ber Act  June  3,  1878,  c.  151,  20  Stat  89  [U.  S. 
Comp.  St.  1901,  p.  16451,  cannot,  upon  avoid- 
ance for  the  fraud  of  the  entrymen  of  the 
patents  afterwards  issued,  be  required  to  ac- 
count to  the  federal  government  for  the  timber 
which  it  has  paid  for  and  cut  and  removed  in 
reliance  upon  its  purchase.— Id. 

A  purchaser  of  the  property  of  a  lumber 
company  is  not  charged  with  the  knowledge  of 
the  wrongful  character,  as  against  the  federal 
government,  of  certain  conveyances  of  standing 
timber,  which  might  have  been  gained  by  a 
searchmg  investigation  of  the  books  and  pa- 
pers turned  over  by  the  lumber  company  aa 
'evidence  of  its  titles,  where  there  were  no  cir- 
cumstances disclosed  which  cast  suspicion  upon 
those  titles.— Id. 

A  purchaser  of  timber  lands  after  receivers' 
final  receipts  have  issued  is  entitled  to  pro- 
tection, under  Act  June  3,  1878,  c.  151.  f  2, 
20  Stat  89  [U.  S.  Comp.  St  1901,  p.  1545], 
as  a  bona  fide  purchaser,  against  the  cancella- 
tion, for  the  original  frauds  of  the  entrymen, 
of  the  patents  afterwards  issued,  unless  he  is 
shown  to  have  had  actual  notice  of  such  fraud. 
Decree,  138  F.  294.  70  C.  O.  A.  584.  affirmed.— 
United  States  v.  Clark,  26  B.  Ct.  ^40,  200  U. 
S.  601,  60  L.  Ed.  613. 

The  Northern  Pacific  Railroad  Company 
and  its  successor,  or  their  respective  vendees  of 
lands  which  were  patented  in  the  mistaken  be- 
lief that  they  were  public  lands  granted  to  the 
railroad  company  by  Act  July  2,  1864,  while 
in  fact  they  formed  a  part  of  the  Yakima  Indian 
reservation,  under  the  treaty  of  June  9,  1855, 
with  the  Yakimas,  are  not  entitled  to  the  pro- 
tection accorded  by  Act  March  2,  1896,  f  1,  or 
Act  Dec  21,  1904.  to  bona  fide  purchasera  or 
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settlers.— Northern  Pac.  R.  Co.  ▼.  United  States, 
33  S.  Ct.  368.  227  U,  S.  355.  57  L.  Ed.  544, 
affirming  decree  191  F.  947.  112  C.  C.  A.  359. 

^=>130.  VAlidity  of  oontraota. 

S«e  41  Cent.  Dig.  Pub.  Lands,  91  869-376. 

ReY.  St.  U.  S.  «  2290,  2291  [U.  S.  Comp. 
St  1901,  pp.  1389.  1390],  provide  that  a  person 
applying  Tor  the  entry  of  a  homestead  claim 
shall  make  affidavit  that  the  application  is  made 
for  his  exclusive  use  and  benefit,  and  not  direct- 
ly or  indirectly  for  the  use  or  benefit  of  any 
other  person,  and  that  no  part  of  the  land  has 
been  alienated  except  for  church  and  other 
specified  purposes.  HeJd^  that  a  contract,  in 
consideration  of  money  due  for  improvement?*, 
to  convev  land.'  the  title  to  which  is  at  the 
time  in  the  United  States,  by  a  person  who  con- 
templates and  afterwards  does  take  it  as  a 
homestead,  is  against  public  policy,  and  cannot 
be  enforced  in  a  court  of  equity. — ^Anderson  v. 
Carkins.  135  U.  S.  483, 10  S.  Ct.  905,  34  L.  Ed. 
272,  reversing  Carkins  ▼.  Anderson,  21  Keb. 
364,  32  N.  W.  155. 

The  policy  of  Timber  Culture  Act  June  14, 
1878,  c.  190  (20  Stat.  113).  cannot  be  deemed 
to  have  been  violated  by  an  agreement  by  one 
who  had  made  an  entry  thereunder  to  convey 
his  claiA  to  a  proiK)sed  partnership  as  soon  as 
he  should  acquire  title  from  the  government,  in 
view  of  the  failure  of  that  act  to  require,  as  in 
the  case  of  homestead  entries,  that  the  entry- 
man  shall  make  affidavit  before  final  certificate 
that  no  interest  in  the  land  has  been  alienated. 
-^Adams  v.  Church.  24  S.  Ct.  612,  193  U.  S. 
510,  48  L.  Ed.  769.. 

A  contract  by  which  one  proceeding  under 
the  pre-emption  law  agreed,  in  consideration  of 
an  advance  of  a  portion  of  his  expenses  to  be 
incurred  in  perfecting  the  entry,  to  pay  a 
specified  sum  for  locating  him  on  the  land, 
and  a  further  amount,  to  be  determined  by  the 
proceeds  of  any  sale  which  he  might  make  after 
acquiring  title,  is  not  invalid,  under  Rev.  St 
U.  S.  I  2262,  requiring  every  pre-emptor  to 
make  affidavit  before  entry  that  **he  has  not 
settied  upon  and  improved  such  land  to  sell 
the  same  on  speculation,  but  in  good  faith  to 
appropriate  it  to  his  own  exclusive  use;  and 
that  he  has  not,  directly  or  indirectly,  made  any 
ai^reement  or  contract,  in  any  way  or  manner, 
with  any  person  whatsoever,  by  which  the  title 
which  he  miffht  acqXiire  from  the  government  of 
the  United  States  should  inure,  in  whole  or  in 
part  to  the  benefit  of  any  person  except  him- 
self.'* Judgment,  Gross  v.  Hafemann,  100  N. 
W.  1,  92  Biinn.  367.  affirmed.— Hafemann  v. 
Gross,  26  S.  Ct  80,  199  U.  S.  342.  50  U  Ed. 
220. 

Agreement  to  sell  land  made  by  a  homestead 
entrym&n  in  advance  of  commuting  his  entry 
is  forbidden  by  Rev.  St  U.  S.  M  2289,  2290,  as 
amended  by  Act  March  3,  1891,  f  5,  which 
makes  it  impossible  for  the  entryman  to  perfect 
his  claim  after  alienation  without  committing 
perjury,  though  section  2301  as  amended  by  sec- 
tion 6,  under  which  the  entry  was  commuted, 
says  nothing  about  alienation.— Bailey  v. 
Sanders,  33  S.  Ct  602,  228  U.  S.  603,  57  L.  Ed. 
985.  affirming  decree  177  F.  667,  101  C.  C.  A. 
293. 

An  entryman*s  agreement  that  title  shall 
inure  to  the  benefit  of  another  disqualifies  him 
from  securing  titie  under  the  commutation  pro- 
vision by  substituting  the  minimum  price  of  the 
land  for  the  required  residence  and  cultivation. 
— Causev  v.  United  States,  36  S.  Ct  365.  240 
U.  8.  399.  60  Ia  Ed.  711.  affirming  decree  203 
F.  1022.  121  C.  C.  A.  663. 

^s>141.  Persona  entitled  to  aneation  va- 
lidity. 

See  H  Cent  Dig.  Pub.  Lands,  f  863. 

One  claiming  under  a  trust  deed  from  the 
patentee,  with  knowledge  of  a  prior  conveyance 


of  the  timber  and  a  right  of  way,  cannot  chal- 
lenge the  validity  of  such  conveyance  because  it 
was  made  pursuant  to  an  agreement  entered  in- 
to prior  to  th6  patent,  in  consideration  of  an 
advance  of  money  to  enable  the  entryman  to 
perfect  his  entry  and  obtain  the  patent.  Judg- 
ment, Butterfield  Lumber  Co.  v.  Hartman.  34 
So.  328,  82  Miss.  494,  100  Am.  St.  Rep.  644, 
affirmed.-^artman  ▼.  Butterfield  Lumber  Co., 
26  S.  Ct.  63,  199  U.  S.  335,  50  L.  Ed.  217. 

m.  DISPOSAL  OF  LANDS  OF  THE 

STATES. 

Computation  of  time  relating  to  sale  of  school 

lands,  see  Time,  ^=»10. 
Impairment    of    oblig)atioii    of   oontract,    see 

Constitutional  Law,  ^=»123. 

^=^142.  In  general. 

See  41  Qent  Dig.  Pub.  Lands,  »  S83-888. 

The  boundary  between  Georgia  and  Florida 
was  long  in  dispute:  Georgia  claiming  to  a 
line  called  "Watson^s  Line,"  and  exercising 
political  iurisdictipn,  and  making  grants  of 
land  to  that  line,  while  Florida  daimed  to  a 
line  called  * 'McNeil's  line,*'  further  north  than 
Watson's.  Upon  running  the  true  line,  as  final- 
ly agreed  upon  by  the  two  states,  it  was  found 
to  be  further  north  than  McNeil's  line.  Held, 
that  the  grant  made  by  Georgia  of  the  land  in 
dispute,  which  was  south  of  McNeil's  line, 
though  made  while  Georgia  exercised  the  powers 
of  government  de  facto  over  the  territory  there, 
was  nevertheless  void;  and  that  the  confirma- 
tion by  Florida  of  the  grants  made  by  Georgia 
did  not  invalidate  or  disturb  the  grant  of  the 
land  in  dispute  previously  made  by  itself. — 
Coffee  V.  Groover,  123  U.  S.  1,  8  S.  Ct.  1,  31 
L.  Ed.  51,  reversing  judgment  Coffee  v.  Groover, 
20  Fla.  64. 

Grants  of  land  made  by  a  state  in  territory 
over  which  it  exercises  political  jurisdiction  de 
facto,  but  which  does  not  rightfully  belong  to 
it,  are  invalid  as  against  the  state  to  which  the 
territory   rightfully  belongs.— Id. 

^=»162*  Iioniaiana. 

See  41  Cent.  Dig.  Pub.  Lands,  |  488. 

Where  lands  were  patented  by  the  state 
of  Louisiana  "according  to  the  official  plat"  in 
the  state  land  office,  which  plat  designates  them 
as  tidal  overflow,  it  cannot  be  objected  that  the 
lands  were  not  conveyed  as  overflowed  lands,  as 
the  plat  becomes  a  part  of  the  grant.-Oragin 
V.  PoweU,  128  U.  S.  691,  9  S.  Ct.  203,  32  L. 
Ed.  566. 

Patents  from  a  state  for  its  public  lands, 
signed  by  the  proper  officers,  and  in  due  form 
to  convey  the  title  of  the  state  to  the  patentees, 
are  not  subjects  of  individual  attack  as  improp- 
erly issued, because  the  land  scrip  accepted  by 
the  state  in  lieu  of  the  purchase  price  was  not 
legally  receivable  for  the  land  in  question,  but 
such  patents  can  be  set  aside  only  in  judicial 
proceedings  instituted  on  behalf  of  the  state. 
Decree  (190^  45  So.  558,  120  La.  712,  affirmed. 
—J.  W.  Frellsen  &  Co.  v.  Crandell,  30  S.  Ct. 
490,  217  U.  S.  71.  54  L.  Ed.  670. 

^=9 154.   Maryland. 

See  41  Cent.  Dig.  Pub.  Lands,  S|  443-451. 

In  1780  the  state  of  Maryland  confiscated 
all  the  proprietor's  interests  in  the  province,  and 
the  reserved  rent  of  one-fifth  of  the  ores  passed 
to  the  state  by  the  Revolution.  The  proprietary 
grant  of  1772  was  to  two  grantees,  as  tenants 
in  common,  the  estate  of  one  of  whom  was 
confiscated  as  property  of  a  British  subject, 
and  was  thereafter,  in  1792,  conveyed  by  the 
state  without  any  reservation  of  mines.  Hold, 
that  such  conveyance  did  not  purport  to  transfer 
anj'thing    else    than    the   property    confiscated. 
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and  that  all  precious  metals  therein  remained 
the  prbperty  of  the  state.— Shoemaker  ▼.  United 
States,  147  U.  S.  282,  13  S.  Ot.  361,  37  L.  Ed. 
170. 

The  grant  by  the  English  crown  to  the  lord 
proprietor  of  Maryland  conveyed  all  precious 
metals  in  the  province,  subject  to  a  rent  of  one- 
fifth  of  all  the  gold  and  silver  ore  there  found. 
A  grant  by  the  lord  proprietor  in  1760  did  not 
reserve  the  right  to  precious  metals,  but  a  new 
grant  in  1772  of  the  same  property  did  reserve 
such  right.  In  1791  Maryland  ceded  to  the 
United  States  territory  for  the  District  of 
Columbia,  and  in  1803  the  holder  under  the 
patent  of  1772  and  the  grant  of  1792  took  a  re- 
survey  patent  from  the  state  of  Maryland, 
wherein  there  was  no  reservation  of  mines; 
such  patent  being  upon  a  warrant  of  resurvey 
issued  May  12,  1800.— nine  months  before  con- 
gress assumed  jurisdiction  over  the  District  of 
Columbia.  Held  that,  under  the  law  of  Mary- 
land, no  equitable  title  to  the  land  could  be 
created  until  the  return  of  the  certificate  of  sur- 
vey to  the  land  office,  and  that  as  the  patent 
did  not  show  that  this  certificate  was  so  re- 
turned, and  as  the  party  obtaining  the  warrant 
had,  under  the  law,  two  years  in  which  to  make 
such  return,  the  presumption  would  be  that  such 
return  was  not  made  until  after  congress  as- 
sumed jurisdiction,  in  1801,  and  therefore  that 
the  grantee  could  take  no  title  whatever  from 
Maryland  under  the  patent  of  1803,  and  that 
the  right  to  all  mines  in  such  property  was 
vested  in  the  United  Statea— Id. 

^=»163.   New  York. 

See  41  Cent  Dig.  Pub.  Lands,  $|  460-466. 

Act  N.  Y.  May  10,  1888,  ceding  "all  the 
right,  title,  and  interest"  of  the  state  in  lands 
under  the  waters  of  Huntington  bay  to  the 
town  of  Huntington  "for  the  purpose  of  oyster 
cultivation,"  is  exclusive  in  its  scope. — ^Lowndes 
V.  Board  of  Trustees  of  Town  of  Huntington, 
153  U.  S.  1,  14  S.  Ct  758,  38  L.  Ed.  615, 
affirming  judgment  (C.  C.)  Board  of  Trustees 
of  Town  of  Huntington  v.  Lowndes,  40  F.  625. 

^=»167*  Pennsylvaiila. 

See  41  Cent.  Dig.  Pub.  Lands.  ||  479-600. 

Plaintiff,  claiming  title  to  land  by  virtue  of 
payment  to  the  commonwealth  of  Pennsylvania 
by  R.,  though  the  application,  warrant,  and 
survey  were  in  the  name  of  a  third  person,  in- 
troduced, as  evidence  of  payment  by  R.,  an 
original  application  in  the  name  of  the  person 
to  whom  the  warrant  was  issued,  for  the  pur- 
chase of  several  different  tracts,  including  that 
in  controversy;  a  purchase  voucher  relating  to 
the  same  tracts  in  the  same  name,  containing  a 
marginal  entry.  **A  gen*l  rec*t  wrote;"  and  a 
receipt  contained  in  an  old  purchase  blotter,  cor- 
responding in  number  with  the  application  and 
voucher,  running  to  R.  Held  that  this,  in  con- 
nection with  the  fact  that  a  warrant  was  ac- 
tually issued,  was  sufficient  evidence  that  the 
land  had  been  paid  for,  and  that  the  payment 
was  made  by  R.,  and  it  did  not  matter  that  the 
date  of  the  warrant  was  prior  to  the  date  of  the 
receipt,  as  the  established  custom  was  to  date 
the  warrant  back  to  the  date  of  the  application. 
— Herron  v.  Dater,  120  U.  S.  4G4,  7  S.  Ct.  620. 
30  L.  Ed.  748. 

Plaintiff,  claiming  title  to  land  by  virtue  of 
payment  to  the  commonwealth  of  Pennsylvania 
by  R.,  though  the  .application,  warrant,  and 
survey  were  in  the  name  of  a  third  person,  hav- 
ing shown  payment  of  taxes  by  R.,  by  the  re- 
turn of  a  deputy  surveyor,  who  made  the  orig- 
inal survey,  defendant  could  not  introduce  other 
parts  of  the  return,  showing  taxes  paid  by  R. 
into  the  same  office  and  during  the  same  time 
on  lands  of  which  his  ownership  was  undis- 
puted, in  order  to  show  that  the  taxes  alleged 
to  have  been  paid  on  the  land  in  controversy 


might  have  been  intended  as  a  payment  on  the 
other  tracts. — Id. 

In  Pennsylvania,  where  title  to  lands  is 
derived  from  the  commonwealth,  evidence  of 
payment  of  the  purchase  price  by  a  person,  oth- 
er than  the  one  whose  name  appears  in  the  ap- 
plication, warrant,  and  survey,  establishes  a 
prima  facie  legal  title  in  such  person;,  and  a 
title  resting  upon  such  payment,  mader  in  1703, 
and  supported  by  possession  taken  by  the  claim- 
ant's successor  in  title  in  1864,  and  payment  of 
taxes  meanwhile,  is  superior  to  a  title  derived 
through  a  patent  issued  in  1797  to  a  third  per- 
son, which  recites  a  conveyance  by  the  war- 
rantee to  the  patentee,  but  which  is  not  con- 
nected with  the  warrant  or  survey  by  any  in- 
dependent evidence  and  under  which  no  entry 
was  made  until  1875.-— Id. 

In  Pennsylvania,  after  the  lapse  of  21  years 
from  the  return  of  a  survey,  the  presumption 
is  that  the  warrant  was  located  as  returned  by 
the  surveyor  to  the  land  office;  but  this  pre- 
sumption is  not  conclusive,  and  is  rebutted  by 
evidence  of  the  existence  of  marked  lines  and 
monuments,  and  other  facts  tending  to  show 
that  the  actual  location  was  different  from  the 
official  courses  and  distances ;  and  the  fact  that 
younger  surveys  of  fixed  lines  call  for  the  older 
is  admissible  to  aid  the  jury  in  discovering  the 
actual  location  of  the  survey.— Clement  v.  Pack- 
er, 125  U.  S.  309,  8  S.  Ot.  907,  31  L.  Ed.  72L 

In  Pennsylvania,  where  a  survey  has  been 
returned  more  than  21  years,  the  presumption 
that  it  has  been  actually  and  legally  made  is 
conclusive,  and  cannot  be  controverted  by  a 
party  claiming  under  a  junior  survey.— Schrae- 
der  Min.  &  Mfg.  Co.  v.  Packer,  129  U.  S.  688, 
9  S.  Ct.  385,  32  L,  Ed.  760. 

Payment  of  the  purchase  money  under  a 
Pennsylvania  land  warrant  by  one  not  named 
therein  vests  in  him  the  ownership  of  the  war- 
rant and  a  right  to  maintain  ejectment  for  tho 
land  embraced  in  the  survey  under  it,  which 
canont  be  affected  by  a  patent  subsequently  is- 
sued by  the  state  to  another,  although  such 
patent  recites  a  conveyance  to  the  patentee  by 
the  person  named  in  the  warrant,  dated  before 
the  warrant  issued  or  was  paid  for,  where 
there  is  no  other  evidence  of  such  conveyance. 
—Murphy  v.  Packer,  152  U.  S.  398,  14  S.  Ct 
636,  38  L.  Ed.  489,  following  Herron  v.  Dater, 
120  U.  S.  464,  7  S.  Ct  620,  30  L.  Ed.  748. 

^=9 171.  Texas. 

See  41  Cent  Dig.  Pub.  Lands.  S|  52S-684. 

^=»172.  "^  In  central* 

Bee  41  Cent.  Dig.  Pub.  Lands,  9|  5S8-643. 

On  the  hearing  of  a  mandamus  against  a 
district  surveyor  of  Texas  for  survey  of  cer- 
tain lands  which  petitioner  had  applied  to  pur- 
chase from  the  state,  it  appeared  that  the  ap- 
plication was  made  under  Laws  Tex.  1879,  c. 
52,  as  amended  by  Laws  1881,  c.  33,  providing 
that  the  applicant  must  have  the  land  surveyed 
by  the  surveyor  of  the  district;  the  survey  to 
be  completed  in  8  months,  and  returned  to  the 
land  office  in  60  days  thereafter,  when  the  ap-* 
plicant  upon  payment  of  the  price  should  re- 
ceive his  patent.  Petitioner  applied  for  survey 
of  a  tract,  and,  on  dcpositinflr  the  fees,  his  ap- 
plication was  filed  and  recoraed.  Within  three 
months,  and  before  survey^  the  legislature  with- 
drew the  land  from  public  sale,  and  the  sur- 
veyor then  refused  to  make  the  survey.  Held 
that  as  petitioner  had  not  completed  the  acts 
necessary  to  give  him  a  title,  he  had  acquired 
no  vested  rights.— Campbell  v.  Wade,  132  U.  S. 
34,  10  S.  Ct.  9,  33  L.  Ed.  240. 

The  right  to  purchase  public  lands,  under 
the  statute  of  July  14,  1879,  accrued  only  after 
the  certified  map  and  field  notes  of  the  surveyor 
who  made  the  surveys  upon  the  application  of 
the  intending  purchaser  had  been  returned  and 
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filed  in  the  general  land  office  of  the  state.  By 
merely  filing  an  application  with  the  proper 
surveyor  to  have  tie  lands  surveyed,  the  ap- 
plicant acquired  no  right,  title,  or  interest  in 
the  lands,  stich  as  could  be  lawfully  assigned 
to  another.— Telfener  v.  Russ,  162  U.  S.  170, 
16  S.  Ct.  695,  40  L.  Ed.  930. 

^s>173.  School,  uniTemity,  aad  asy- 

liun  landii* 

See  41  Cent  Dig.  Pub.  Lands.  18  644-56L 

Under  the  statutes  relating  to  the  sale  of 
school  lands  (Acts  July  8,  1879,  and  April  6, 
1881),  the  surveyor  of  the  county,  after  receiv- 
ing and  recording  in  due  form  an  application  to 
purchase  lands,  cannot  entertain  another  ap- 
plication to  purchase  the  same  lands  until  the 
expiration  of  90  days;  and  the  failure  of  the 
applicant  during  that  period  to  make  his  first 
payment,  and  to  present  to  the  surveyor  the 
certificate  of  the  commissioner  of  the  general 
land  office,  works  a  forfeiture  of  the  applica- 
tion, and  in  that  event  the  surveyor  may  there- 
after entertain  a  new  application.— Monroe  Gat- 
Ue  Co.  V.  Becker,  147  U.  S.  47.  13  S.  Ct  217, 
37  I*  Ed.  72.  . 

Under  the  statutes  relating  io  the  sale  of 
school  lands  (Act  July  8,  1879,  and  Act  April 
6,  1881),  an  applicant  who  makes  an  applica- 
tion in  tie  name  of  a  third  person  cannot,  after 
the  applicMition  has  been  filed  and  recorded  by 
the  surveyor,  abandon  the  same,  and  make  a 
new  application  in  the  names  of  other  parties 
before  the  expiration  of  the  90  days.— Id. 

The  legal  title  to  the  Texas  lands  patented 
to  Greer  county  under  the  mistaken  supposi- 
tion that  this  county  was  Texas  territory,  and 
was,  therefore,  entitled  to  share  in  the  grant 
of  lands  for  school  purposes  to  each  county  m 
the  state,  made  by  Tex.  Gen.  Laws  1883,  c. 
55,  did  not  pass  to  the  corporation  subsequent- 
ly organized  out  of  the  same  territory  as  Greer 
county,  Oklahoma,  by  Act  Cong.  May  4,  1896, 
c.  155,  29  Stat  113,  but,  upon  the  disappear- 
ance of  the  de  facto  Texas  county,  such  title 
vested  in  the  state  of  Texas.  Judgment,  72  S. 
W.  104.  31  Tex.  Civ,  App.  223,  affirmed.- 
Greer  County  v.  State  of  Texas,  25  S.  Ot  437, 
197  U.  S.  235,  49  li.  Ed.  736. 

^s>175.  ...  lioeation  and  survey. 

See  41  Cent.  Dig.  Pub.  Lands,  §|  556-570. 

The  location  of  a  headright  certificate  on 
certain  land  does  not  render  a  subsequent  loca- 
tion of  a  new  certificate,  issued  to  the  same 
person,  on  other  land,  void,  in  Texas,  in  the 
absence  of  evidence  that  the  owner  had  sold  or 
otherwise  disposed  of  the  first  land,  as  he  had 
a  right  to  abandon  it.— Miller  v.  Texas  &  P. 
Ry.  Co..  132  U.  S.  662,  10  S.  Ct  206,  83  L. 
Ed.  487. 

Title  to  and  possession  of  land  acquired  un- 
der a  location  of  a  certificate  thereon  by  one 
authorized,  either  as  purchaser  of  the  certifi- 
cate or  agent,  to  locate  it,  are  good,  as  against 
all  persons  claiming  under  a  title  inferior  to 
the  certificate.— Id. 

When  the  location  of  a  land  certificate  is 
absolutely  void  by  reason  of  a  previous  certifi- 
cate's having  been  validly  located  on  the  same 
land,  which  Is  in  notorious  possession  of  per- 
sons claiming  thereunder,  the  fact  that  the  loca- 
tion under  such  previous  certificate  is  subse- 
quently invalidated  by  failure  of  those  claim- 
ing under  it  to  comply  with  the  law  does  not 
revive  the  void  location. — Id. 

The  surveys  of  land  in  Texas,  to  be  pur- 
chased under  Act  Tex.  July  14,  1879,  required 
by  the  statute,  must  be  made  on  the  ground  in 
order  to  have  any  validity,  and  no  right  of 
purchase  from  the  state  is  acquired  by  merely 
making  up  pretended  maps  and. field  notes  from 


office  documents,  without  going  on  the  land. — 
Telfener  v.  Russ,  162  U.  S.  170,  16  S.  Ct  695. 
40  L.  Ed.  930. 

^=9180.  — ^  Titokd   officers  and  prooeed« 
inga  tl&ereof. 

See  41  Cent.  Dig.  Pub.  Lands,  I  684. 

A  headright  certificate  was  indorsed  as  filed 
in  the  land  office  October  4,  1852,  and  across 
its  face  was  written,  "Registered  and  approved 
Dec.  11,  1857,"  which  was  signed  by  one  as 
"Comm'r  of  Claims."  On  its  wrapper  was  a 
partly  obliterated  memorandum  in  pencil, 
•'Withdrawn  ♦  ♦  •  Dec.  14,  *57,  for  relo- 
cation," and  also  an  indorsement  of  ^'Forfeited 
for  nonreturn  of  unconditional  certificate  by  Ist 
Aug.  1857,"  as  was  required  by  law.  A  wit- 
ness testified  that  he  made  the  latter  indorse- 
ment when  he  was  chief  clerk,  which  was  from 
1865  or  1866  to  1870,  and  that  he  did  not  then 
notice  the  former  memorandum,  which,  he  tes- 
tified, was  in  the  writing  of  one  who  was  chief 
clerk  in  1857,  and  for  several  years  thereafter. 
The  certificate  could  not  be  found  in  the  land 
office  in  1868,  and  the  second  indorsement  on 
the  wrapper  was  probably  made  then.  Held, 
that  the  prima  facie  proof  was  that  the  certifi- 
cate was  in  the  office  from  1852  to  December, 
1857,  and  the  indorsement  of  forfeiture  on  the 
wrapper  was  an  error. — Miller  v.  Texas  &  P. 
Ry.  Co.,  132  U.  S.  662,  10  S.  Ct  206,  33  L. 
Ed.  487. 

^=s>184.  Waal&liiston. 

See  41  Cent  Dig.  Pub.  Lands.  |  698. 

^=»185.  — —  Tide  and  shore  lands. 

See  41  Cent.  Dig.  Pub.  Lands.  8  588. 

The  title  to  tide  lands  is  in  the  state,  and 
the  act  of  congress  (17  Stat.  649)  providing  for 
the  issuance  of  "Valentine  Scrip,"  and  for  its 
location  upon  "unoccupied  and  unappropriated 
public  laeds,"  cannot  therefore  be  so  construed 
as  to  authorize  the  entry  with  such  scrip  upon 
tide  land  situated  in  the  state  of  Washington. 
—Mann  v.  Tacoma  Land  Co.,  153  U.  S.  273, 
14  S.  Ct  820,  38  L.  Ed.  714 ;  Baer  v.  Moran 
Bros.  Co.,  153  U.  S.  287.  14  S.  Ct  823.  38 
L.  Ed.  718. 

IV.  COI«ONIAI<   AN1>   PBOPBIETART 

GRANTS. 

^=»188.  Colonial  oliarters  and  grants 
from  tl&e  evoxm. 

See  41  Cent.  Dig.  Pub.  Lands.  89  601-611. 

The  grant,  by  charters  from  colonial  gov- 
ernors of  New  York,  to  the  town  of  Huntington, 
Long  Island,  of  lands  bounded  north  by  *'the 
Sound,"  included  Huntington  Bay,  though  the 
statement  of  the  appurtenances  contained  no 
words  applicable  to  such  exterior  waters  ex- 
cept the  word  "harbors,"  and  the  bay  was  not 
landlocked  nor  a  place  of  absolute  safety  for 
shipping;  it  having  been  always  known  as  a 
distinct  body  of  water,  not  part  of  Long  Island 
Sound,  and  called  indiscriminately  "bay"  or 
"harbor"  at  the  time  of  the  original  grant.— 
Lowndes  v.  Board  of  Trustees  of  Town  of 
Huntington,  15^  U.  S.  1,  14  S.  Ct  758,  38 
L.  Ed.  615,  affirming  judgment  (C.  C.)  Board 
of  Trustees  of  Town  of  Huntington  v.  Lowndes, 
40  F.  625. 

^=:»189.  Grants,  concessions,  and  patents 
from  colonial  governments  or 
proprietors. 

See  41  Cent.  Dig.  Pub.  Lands,  99  612-623. 

^=3 192.  — —  Constmetion  and  operation 
in  general. 

See  41  Cent.  Dig.  Pub.  Lands,  99  615,  617.  618. 

A  warrant  authorizins:  the  survey  of  cer- 
tain lands  in  Pennsylvania  was  issued  in  1751 
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to  C.,  by  tbe  proprietaries,  but  no  return  of 
the  survey  was  ever  made  to  the  land  office. 
Held,  that  it  must  be  presumed,  from  the  lapse 
of  time,  the  right  to  a  grant  under  the  warrant 
had  been  abandoned,  and  one  claiming  title  to 
the  land  in  1882,  through  C,  and  his  grantees, 
could  not  sustain  his  title  by  showing  that  a 
private  survey  had  been  made,  that  it  was  rec- 
ognized by  the  proprietaries,  and  that  a  war- 
rant had  been  issued  thereon  to  C,  and  payment 
for  the  land  made  to  them  by  him,  but  that  the 
absence  of  a  return  of  the  survey  was  fatal  to 
his  claim.— Pazton  v.  Griswold,  122  U.  S.  441, 
7  S.  Ct  1216,  30  L.  Ed.  1143. 

V.  SPANISH,    MEXICAN,    FRENCH, 
AND  RUSSIAN  GRANTS. 

See- 
Adverse  Possession,  4=»3,  73,  103,  106w 
Taxation,  ^s>5. 

Due  process  of  law,   see  Constitutional  Law, 
€=>308. 

Equal   protection   of  laws,    see   Constitutional 
Law,  <8==>249. 

Title  to  support  ejectment,  see  Ejectment,  ^=» 
11. 

Unauthorized  grant  as  color  Gf  title,  see  Ad- 
verse Possession,  ^=»71. 

^s»107.  Reeosnition  and  enforoement  by 
United  States  in  seneraL 

See  41  Cent  Dig.  Pub.  Lands,  §§  624,  638. 

Under  the  Spanish  laws  the-  king  retained 
unlimited  authority  of  control  and  disposition 
over  lands  assign^  to  a  town  or  pueblo  which 
were  undisposed  of,  and  not  the  subject  of  pri- 
vate grant;  and  this  authority  (in  respect  to 
lands  subsequently  acquired  by  the  United 
States)  passed  successively  to  the  government 
of  Mexico  and  to  congress. — United  States  v. 
City  of  Santa  F6,  17  S.  Ct.  472,  165  U.  S. 
675,  41  L.  Ed.  874. 

By  rejecting  the  tenth  article  of  the  treaty 
of  Guadalupe  Hidalgo,  as  agreed  upon  be- 
tween the  commissioners  of  the  two  govern- 
ments, and  which,  in  effect,  bound  the  United 
States  to  recognize  the  validity  of  grants  as  to 
which  the  grantees  had  been  prevented  from  ful- 
filling the  conditions  on  which  they  were  made, 
this  government,  in  effect,  declared  that  it  would 
not  recognize  any  grants  which  were  not,  at  the 
time  of  the  treaty,  recognized  by  the  Mexican 
government  as  valid,  or  any  grants  the  fondi- 
tions  of  which,  either  precedent  or  subsequent, 
had  not  been  fully  performed.— Cessna  v.  United 
States,  18  S.  Ct.  314,  169  U.  S.  165,  42  L.  Ed. 
702. 

Under  the  Spanish  and  Mexican  law,  the 
"ordinary  prescription"  (being  10  years)  for  im- 
movable property  required  for  its  operation'  (1) 
good  faith,  (2)  just  title,  and  (3)  continued  and 
uninterrupted  possession;  and  the  *'just  title'* 
did  not  include  a  claim  which  was  void  because 
it  depended  on  a  grant  made  by  an  official  or 
body  which  had  no  authority  to  dispose  of  the 

Sublic  domain.— Hayes  v.  United  States,  18  S. 
!t.  735,  170  U.  S.  637,  42  L.  Ed.  1174. 

^=»190.  Power  to  make  in  general* 

See  41  Cent  Dig.  Pub.  Lands,  8S  '625-68S,  6S8. 

The  authority  and  jurisdiction  of  Mexican 
officials  in  California  terminated  on  the  7th 
of  July,  1846.  No  alcalde  appointed  or  elected 
after  that  date  was  empowered  to  give  juridical 
possession  of  land  granted  by  the  previous  gov- 
ernment.—More  V.  Steinbach,  127  U.  S.  70,  8 
S.  Ct.  1067,  32  L.  Ed.  51. 

The  power  given  to  prefects  by  the  Mexi- 
can law  of  March  20,  18.37,  to  "regulate  ad- 
ministratively and  in  conformity  with  the  laws, 
the  distribution  of  the  common  lands  in  the 
towns  of  the  district,"  did  not  authorize  them  to 
make  grants  of  public  lands  generally;  the 
latter  authority  having  been  conferred  upon  the ' 


departmental  governors  by  the  regulations  of 
November  1,  1828.  Hence  a  grant  made  by 
such  a  prefect,  which  is  not  shown  to  have 
been  approved  b^  the  governor  or  other  superior 
Mexican  authority,  was  void.  The  fact  that 
similar  grants  may  have  been  confirmed  by  con- 
gress, or  have  received  the  approval  of  the  Mexi- 
can authorities,  is  not  sufficient  ground  for  rec- 
ognizing such  a  grant  as  valid.— Crespin  ▼• 
United  States,  18  S.  Ct  53,  168  U.  S.  208,  42 
L.  Ed.  438. 

Under  the  Mexican  colonization  law  of 
January  4,  1823,  the  ayuntamiento  or  general 
council  of  a  town  had  no  authority  to  make 
grants  of  lands  outside  of  the  four  square 
leagues  to  which  the  town  may  have  been  en- 
titled, and  especially  not  when  the  grant  was 
disapproved  by  the  provincial  deputation  to 
which  it  was  referred.— Cessna  v.  United  States, 
18  S.  Ct.  314,  169  U.  S.  165,  42  L.  Ed.  702. 

Lands  appurtenant  to  towns  were,  never- 
theless, a  part  of  the  public  domain,  subject  to 
the  authority  and  disposition  of  the  Mexican 
national  government,  and  the  officers  of  a  ter- 
ritory in  which  they  were  located  had  no  au- 
thority to  grant  them  to  private  individuals. — 
Hayes  v.  United  States,  18  S.  Ct  735,  170  U» 
S.  637,  42  Ll  Ed.  1174.  , 

The  officials  of  New  Mexico  had  no  au- 
thority in  1825  to  make  grants  of  the  public 
domain.  Even  if  they  had  previously  exercis- 
ed it,  they  were  deprived  of  such  power  by  the 
decree  of  October  24,  1824,  declaring  New 
Mexico  a  territory  of  the  federation,  taken  in 
connection  with  the  colonization  law  of  1824 
and  the  constitution  of  October  24,  1824.— Id» 

An  intendant  in  a  Spanish  province  ia 
Mexico  retained  his  office  and  authority  under 
the  Mexican  government  until  1824 ;  and  where 
he  sold  land  before  that  time,  and  paid  the 
money  into  the  treasury  of  Mexico,  and  it  waa 
retained  by  the  governmentr  which  did  not  chal- 
lenge the  legality  of  the  sale,  the  grant  was 
good  as  against  the  Mexican  government. — 
Ely's  Adm'r  v.  United  States,  18  S.  Ct  840,  171 
U.  S.  220,  43  L.  Ed.  142. 

While,  to  sustain  a  Mexican  grant,  the  reg- 
ularity of  the  proceedings,  and  the  power  of 
the  officers  assuming  to  act  in  making  it,  must 
both  be  established,  and  the  authority  cannot 
be  inferred  from  its  exercise  alone,  yet  when 
the  statutes  and  ordinances  defining  the  dutiea 
and  powers  of  an  officer  are  indefinite  in  their 
terms,  and  it  is  shown  that  he  exercised  tho 
same  powers  in  other  cases  without  question  bj 
the  government,  and  the  grants  purporting  to 
have  been  made  by  him  were  not  diallenged, 
such  facts  support  a  construction  of  the  stat- 
utes and  ordinances  conferring  the  power  exer* 
cised.— Id\ 

Undfer  the  Mexican  general  decree  of  FelK 
ruary  10,  1842  (4  Mex.  Laws,  114),  directing 
the  sale  of  temporalities  by  the  boards  of  sale- 
of  the  several  departments,  which  at  that  time 
were  composed  of  four  members,  one  of  whom, 
was  the  departmental  treasurer,  such  treasurer 
had  no  autnority  to  act  alone  in  selling  landa 
as  temporalities,  whatever  their  value,  'even 
though  the  decree  of  April  17,  1837,  providing 
that  all  sales  exceeding  $500  should  necessarily 
be  made  by  the  board,  be  construed  to  permit 
sales  of  lands  generally  of  less  value  to  be  made 
by  him  alone,  as  the  authority  to  sell  tempo- 
ralities was  specific— Faxon  y.  United  Statea» 
18  S.  Ct  849,  171  U.  S.  244,  43  L.  Ed.  151. 

The  Mexican  decree  of  April  17,  1837  (ar- 
ticle 73),  requiring  aU  sales  of  public  lands  ex- 
ceeding $500  to  be  made  by  a  board  of  sales 
composed  of  officials  therein  named,  left  in 
force  as  governing  sales  of  land  of  less  value 
the  unrepealed  regulations  of  July  20,  1831, 
which  also  required  all  sales  to  be  made  by  a 
board   of  sales,   though   somewhat  differently 
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constituted.     Neither    authorized    sales    to   be 
made  by  any  single  officer. — ^Id. 

While  the  Mexican  constitution  of  1824 
was  in  force,  and  prior  to  the  adoption  of  that 
of  1836,  under  the  decree  of  Aygust  4,  1824  (ar- 
ticle 11),  which  granted  to  the  states  the  rev- 
enues not  therein  reserved  to  the  federal  gov- 
ernment, the  revenue  from  the  sale  of  public 
lands  within  the  several  states  belonged  to 
such  states,  and  they  were  authorized  to  make 
sales  of  such  lands  within  their  limits  through 
their  own  officers. — Gamou  v.  United  States,  18 
S.  Ct.  855,  171  U.  S.  277,  43  L.  Ed.  163. 

Neither  a  prefect  nor  kn  alcalde  had  power 
to  make  a  grant  of  lands  on  behalf  of  the  Mexi- 
can government.— United  States  v.  Pena,  20  S. 
Ct  165,  175  U.  S.  500,  44  L.  Ed.  251. 

The  department  assembly  or  territorial  dep- 
utotion  of  New  Mexico  in  1831  had  no  power 
or  authority  to  make  a  grant  of  lands.— Chavez 
V.  United  States,  20  S.  Ct  201,  175  U.  S.  552, 

44  L.  Ed.  269. 

Authority  of  a  Spanish  officer  to  make  a 
conveyance  of  the  public  domain  cannot  be 
presumed  from  the  mere  fact  of  the  convey- 
ance, in  the  absence  of  other  evidence,  where 
he  had  no  authority  ex  officio  to  do  so.- Mit- 
cheU  v.  Furman,  21  S.  Ct  430,  180  U.  S.  402, 

45  L.  Ed.  596. 

A  mere  recitation  in  papers  alleged  to  con- 
stitute a  Spanish  grant,  that  a  document  was 
executed  by  a  certain  person  in  consequence 
of  the  illness''  of  the  governor,  without  any- 
thing to  show  that  such  person  had  been  ap- 
pointed governor  pro  tempore,  is  insufficient 
proof  of  his  right  to  exercise  such  authority. 
-Id. 

No  presumption  that  the  supreme  executive 
of  the  Mexican  nation  had  delegated  his  pow-> 
er  to  the  governor  or  political  chief  of  a  prov- 
ince or  state  can  be  indulged  for  the  purpose 
of  upholding  a  grant  of  land  made  by  the  gov- 
ernor in  violation  of  the  constitution  or  laws 
which  had  theretofore  been  adopted  or  passed, 
where  there  is  nothing  in  the  laws  of  the  nation 
providing  in  terms  or  by  inference  for  the  gen- 
eral delegation  of  power  by  the  supreme  execu- 
tive to  make  such  grants,  even  if  he  himself  had 
such  power.— Whitney  v.  United  States,  21  8. 
Ct  565,  181  U.  S.  104,  45  I*  Ed.  771. 

The  transference  of  national  sovereignty, 
and  not  the  disposal  of  public  land  as  prop- 
erty, was  what  was  comprehended  by  the  dec- 
laration of  the  Spanish  Constitution  that  "to 
alienate,  cede,  or  exchange  any  part  of  Span- 
ish territory,"  the  King  required  "the  author- 
ity of  a  special  law."— Jover  y  Costas  v.  Insu- 
lar Government  of  Philippine  Islands,  31  S.  Ct 
664,  221  U,  S.  623,  55  L.  Ed.  884. 

A  grant  of  tide  lands  by  the  Eling  ot 
Spain  for  purposes  of  reclamation  and  im- 
provement was  not  forbidden  by  Partida  3, 
tit.  28,  laws  3  and  4,  which  affirm  that  the 
sea  and  its  shore  are  among  the  things  which 
belong  in  common  to  all  men.— Id. 

The  government  general  of  the  Philippines 
must  be  deemed  to  have  had  the  authority  to 
make  a  grant  of  tide  lands  for  purposes  of 
reclamation  and  improvement,  in  view  of  the 
uniform  construction  ^ven  by  the  successive 
fovemors  general  to  the  provisions  of  the 
Laws  of  the  Indies,  book  2,  tit.  15,  law  11, 
defining  the  powers  of  that  official,  and  ac- 
quiesced in  by  the  King  of  Spain,  as  empower- 
ing him  to  do  whatever  the  King  could  do 
were  he  present,  except  where  otherwise  spe- 
cially provided,  and  of  the  failure  of  the  Span- 
ish authorities  for  thirty-nine  years  to  call 
the  grant  into  question,  meanwhile  impos- 
ioff  taxes  upon  the  land  as  private  property. 
— Id. 


^=»202.  Settlements   and    eontraots   un- 
der colonisation  la^vs. 

See  41  Cent.  Dig.  Pub.  Lands,  8  637. 

By  the  Spanish  law  in  force  in  1788  lands 
were  distributed  to  those  intending  to  settle, 
and,  after  the  settlers  had  lived  and  labored 
in  their  settlements  for  the  space  of  four  years, 
they  were  empowered  to  sell  the  lands,  or  dis- 
pose of  them  by  will;  but  confirmation  by  the 
audiencia,  or  the  governor,  if  recourse  to  the 
audieneia  was  impracticable,  after  the  four 
years  had  elapsed,  was  required  to  complete 
the  legal  title.— Chaves  v.  United  States,  18 
S.  Ct.  72,  168  U.  S.  177,  42  L.  Ed.  42G. 

In  the  absence  of  any  proof  to  the  contrary, 
a  legal  presumption  arises  that  the  colonization 
law  of  1824  had  been  promulgated  in  the  ter- 
ritory of  New  Mexico  prior  to  the  making  of  an 
alleged  grant  by  the  territorial  authorities  in 
1825.— Hayes  v.  United  States,  18  S.  Ct  735, 
170  U.  S.  637,  42  L.  Ed.  1174. 

To  vest  an  applicant  under  the  colonization 
regulations  of  1^  with  title  in  fee,  either  ab- 
solute and  perfect  or  conditional  and  imperfect, 
to  public  lands  in  New  Mexico  under  a  Mexican 
grant,  substantial  compliance  with  the  prelimi- 
nary requisites  to  a  grant  was  essential;  and  it 
was  necessary  that  the  grant  should  be  evi- 
denced bv  an  act  of  the  governor  clearly  and  un- 
equivocally conveying  tne  land  intended  to  be 
granted,  and  that  a  public  record  in  some  form 
should  be  made  of  the  grant.— United  States  v. 
Elder.  20  S.  Ot  537,  177  U.  S.  104,  44  L.  Ed. 
690. 

A  title  under  a  Mexican  grant  of  land  in 
New  Mexico,  made  in  1845  by  the  governor  is 
incomplete,  and  does  not  make  a  case  for  con- 
firmation under  the  Mexican  colonization  law  of 
August,  1824,  and  the  regulations  of  1828,  where 
&ere  is  no  evidence  of  the  approval  of  tho 
grant  by  the  assembly,  and  no  record  of  fur- 
ther proceedings  to  obtain  the  approval  of  the 
supreme  government,  and  there  is  no  record 
of  its  existence  in  the  archives  of  New  Mexico. 
—Whitney  v.  United  States,  21  S.  Ot  565,  181 
U.  S.  104,  45  L.  Ed.  771. 

^=»203.  Mode  of  making  requisites,  and 
▼alldlty. 

See  41  Cent  Dig.  Pub.  Lands,  ||  e38-6i8. 

No  petition  or  order  is  necessary  for  an 
extension  of  title  under  a  Mexican  grant,  nor 
is  it  necessary  that  the  grant  should  be  attached 
to  the  testimonio,  nor  that  the  testimonio  should 
be  written  on  stamped  paper.  The  commission- 
er's designation  of  the  colony  by  a  name  popu- 
larly used,  although  not  the  legal  name,  is  suffi- 
cient; and  the  extension  will  not  be  held  void, 
long  afterwards,  the  government  having  mean- 
whue  acquiesced  in  the  commissioners  acts, 
because  it  was  executed  two  days  after  the  ex- 

Eiration  of  the  time  limited  by  the  law  for  tak- 
ig  possession.— Gonzales  v.   Ross,  120  U.   S. 
605,  7  S.  Ot.  706,  30  L.  Ed.  801. 

As  the  act  of  congress  of  Ooahuila  and  Tex- 
as of  March  26,  1834,  creating  a  new  system  of 
disposing  of  the  public  lands,  and  repealing  the 
act  of  1832,  did  not  abrogate  the  grants  and 
sales  which  had  been  made  under  the  latter  act, 
nor  abolish  the  office  and  functions  of  commis- 
sioners, an  extension  of  title  by  a  conunissioner, 
after  tne  act  of  1834  took  effect,  in  pursuance 
of  a  concession  previously  made  under  the  act  ot 
1832,  is  valid.— Id. 

An  application  under  which  a  concession  for 
Mexican  lands  was  made,  showed  that  the  appli- 
cant desired  lands  in  the  neighborhood  of  terri- 
tory formerly  ceded  to  a  certain  colony,  and  the 
concession  authorized  the  land  to  be  located  '*by 
the  commissioner  for  the  division  of  lands  in  the 
enterprise  to  which  corresponds  the  one  which 
petitioner  solicits,*'  and  the  colony  had,  since 
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its  first  grant,  extended  its  territory.  Held^  that 
a  location  outside  of  the  limits  of  the  original 
colony,  by  the  commisBioner  for  the  colony,  was 
valid,  especially  as  the  government  subsequent- 
ly acquiesced  in  his  act  by  receiving  his  proto- 
col.— Id, 

Land  grants  in  question  were  surveyed  in 
the  spring  of  1818.  The  treaty  by  which  Florida 
was  ceded  fixed  January  22,  1818,  as  the  date 
by  which  to  test  the  acts  of  surveying  necessary 
to  the  validity  of  grants  from  the  king  of  Spain. 
But  the  United  States  act  of  June  23,  I860, 
fixed  the  date  of  cession,  February  22,  1819,  as 
the  proper  date.  Held,  that  these  grants  were 
not  void  because  not  surveyed  before  January 
22,  1818.— United  States  v.  De  Morant,  123 
U.  S.  335,  8  S.  Ct.  189,  31  L.  Bd.  171. 

An  instruction  in  ejectment  that  if,  from  the 
de8crii>tions  and  words  in  the  petition  and  act 
of  juridical  possession,  the  jury  could  not  def- 
initely locate  the  boundaries  of  the  Mexican 
grant  under  which  plaintiff  claimed,  they  must 
find  for  defendant,  was  correct.— Pinkerton  v. 
I^doux,  129  U.  S.  346,  9  S.  Ct.  399,  32  L.  Ed. 
706. 

Juridical  possession  of  a  Mexican  grant 
could  not  be  delivered  by  the  treasurer  general 
of  the  department,  when  not  on  the  land,  the 
coterminous  proprietors  not  being  called  to  give 
assent  to  the  final  act  investing  the  grantees 
with  title  and  possession,  and  there  being  no 
physical  act  on  the  part  of  the  grantees  accept- 
ing or  taking  possession  of  the  grant.— Ainsa  v. 
United  States,  161  U.  S.  208,  16  S.  Ct.  644, 
40  L.  Ed.  673. 

When  the  expediente  of  proceedings  on  pe- 
tition for  a  grant  shows  that  what  was  directed 
to  be  appraised,  what  was  appraised,  what  was 
directed  to  be  sold,  what  was  sold,  what  was 
paid  for,  and  what  purported  to  be  granted,  was 
7\^  sitios,  while  the  alleged  preliminary  survejt 
indicated  general  boundaries  containing  over 
18  sitios,  the  grant  was  of  7%  sitios  within 
exterior  boundaries,  and  hence  a  subsequent 
location  was  necessary  thereunder  in  order  to 
give  any  right  against  the  United  States  based 
on  the  Gadsden  treaty  of  December  30,  1853. 
-Id. 

On  a  petition  for  a  grant  of  land  with  speci- 
fied boundaries,  the  governor  indorsed  a  recital 
beginning,  "As  he  asks  it  according  to  law,  and 
I  understand  that  no  injury  results  to  any  third 
party,"  etc.,  together  with  a  direction  to  the  al- 
calde to  "proceed  to  give  the  possession,  desig- 
nating the  limits,  and  doin^  what  is  proper," 
etc.  Meld,  that  this  was  a  direction  to  designate 
the  limits  described  in  the  petition,  and  gave  the 
alcalde  no  authority  to  designate  limits  giving  a 
much  larger  tract  than  that  petitioned  for. — 
Bergere.  v.  United  States,  18  S.  Ct  4,  168  U. 
S.  66,  42  L.  Ed.  383. 

Where  the  governor,  in  referring  a  petition 
for  a  grant  to  the  alcalde,  with  directions  to 
give  possession,  "designating  the  limits,  and 
doing  what  is  proper,"  further  directs  that  he 
then  transmit  the  expediente  to  the  governor's 
office,  "so  that,  if  approved,  the  proper  testi- 
monio  may  be  given  to  the  petitioner,"  the  ac- 
tion of  the  alcalde  in  delivering  possessii^n  is  of 
no  effect  until  approved  by  the  governor;  and 
the  burden  of  showing  such  approval  rests  upon 
the  claimant.— Id. 

On  the  return  of  the  alcalde  certifying  to 
the  juridical  delivery  by  him  of  certain  lands, 
the  paper  below  his  signature  and  that  of  his 
witnesses  was  mutilated  so  that  there  appeared 
only  the  words  "the  boundaries  by,"  and  below 
this  what  was  apparently  the  governor*s  signa- 
ture with  the  first  letter  torn  off.  Held,  that 
there  was  nothing  on  the  face  of  the  paper  justi- 
fying a  presumption  of  an  approval  by  the  gov- 
ernor of  the  alcalde's  action.— Id. 

An  opinion  expressed  by  a  Spanish  governor, 
in  answer  to  a  letter  of  the  alcalde  referring  to 


him  a  matter  of  conflicting  claims  under  grants 
of  previous  governors,  held  to  be  a  mere  ex 
parte  opinion,  not  constituting  a  decision  in  a 
judicial  proceeding,  it  appearing  that  the  parties 
in  interest  had  no  notice  thereof,  and  that  the 
governor  ext^ressly  disclaimed  any  authority  to 
adjudicate  or  review  the  acts  of  his  predecessors. 
—Chaves  v.  United  States,  18  S.  Ct.  72,  168  U. 
S.  177,  42  L.  Ed.  426. 

The  Spanish  law  of  January  4,  1813,  look- 
ing to  the  disposition  of  crown  lands  and  mu- 
nicipal domains,  was  not  in  force  in  the  territory 
of  New  Mexico  after  the  enactment  of  the  colon- 
ization law  of  1824.— Hayes  v.  United  States, 
18  S.  Ct.  735,  170  U.  S.  637,  42  L.  Ed.  1174. 

A  grant  made  "in  the  name  of  the  free  and 
independent  sovereign  state  of  Sonora,  as  well 
as  that  of  the  august  Mexican  nation,'*  in  1838, 
when  the  state  of  Sonora  was  in  rebellion 
against  the  national  authority,  through  the  in- 
strumentality of  the  "junta  de  almoneda,"  which 
was  a  national  agency,  and  without  complying 
with  the  procedure  prescribed  bv  the  national 
laws  for  that  body,  was  invalid,  and,  having 
never  been  ratified  by  the  national  government, 
could  not  be  confirmed  by  the  board  of  private 
land  claims.— United  States  v.  Coe,  18  S.  Ct, 
745,  170  U.  S.  681,  42  L.  Bd.  1195. 

Some  interruption  of  possession  under  a 
Mexican  grant  during  the  war  between  the 
United  States  and  Mexico  is  not  fatal  to  the 
validity  of  the  grant. — United  States  v.  Pens, 
20  S.  Ct.  166, 175  U.  S.  500,  44  L.  Ed.  251. 

Ratification  by  the  governor  of  a  grant  of 
lands  which  the  departmental  assembly  had  at- 
tempted to  make  is  not  shown  by  a  letter,  signed 
by  him,  in  which  he  simply  acknowledges  the 
receipt  of  an  official  communication  from  an  al- 
calde, reporting  the  execution  of  a  decree  of  the 
deputation  making  the  grant,  and  asking  how 
much  his  fee  should  be,  as  to  which  the  governor 
says  he  is  ignorant,  but  advises  him  to  ask  the 
assessor,  although  the  governor  does  not  make 
any  protest  against  the  validity  of  the  grant. — 
Chavez  v.  United  States,  20  S.  Ct.  201,  175  U. 
S.  552,  44  L.  Ed.  269. 

The  governor  of  New  Mexico  cannot  be  held 
to  have  made  a  grant  of  lands  by  reason  of  his 
being  ex  officio  president  of  the  territorial  depu- 
tation at  the  time  when  that  body  attempted  to 
make  a  grant  of  lands,  although  he  was  present 
and  attested  the  action  of  the  deputation. — Id. 

No  title  was  granted  by  the  Mexican  gov- 
ernment to  claimants  of  land  whose  petition  ask- 
ed for  the  grant  of  possession  of  the  land  in  or- 
der to  plant  grain  thereon  for  harvesting,  where 
the  order  based  thereon  directed  them  to  be 
placed  in  possession  "in  order  that  they  may  not 
lose  time  in  their  labor  until  the  necessary  for- 
malities can  be  had,"  while  the  act  of  possession 
made  by  the  alcalde  states  that  they  were  not 
"authorized  to  exchange,  sell,  or  alienate  the 
same  until  they  shall  have  acquired  title,  or  have 
sufficient  time  to  do  so."— Peabody  v.  United 
States,  20  S.  Ct.  219,  175  U.  S.  546,  44  L.  Ed. 
267. 

A  grant  of  the  title  to  land  by  the  governor 
of  New  Mexico  was  not  made  by  an  indorse- 
ment on  a  petition  directing  the  prefect  of  the 
district  to  ascertain  whether  the  land  applied 
for  had  an  owner,  and  to  cause  delivery  of  the 
land  referred  to,  as  this  is  reasonablv  interpreted 
to  be  a  mere  license  to  occupy  the  land  for  cul- 
tivation, or  to  give  temporary  possession  pend- 
ing further  action  in  the  matter.— United-  States 
▼.  Elder,  20  S.  Ct  537,  177  U.  S.  104,  44  L. 
Ed.  690. 

An  alleged  Spanish  ^ant  of  lands  in  £3ast 
Florida,  which  was  not  in  itself  a  royal  title, 
and  was  neither  made  nor  confirmed  by  the  law- 
ful authorities  of  the  king,  was  insufficient  to 
constitute  a  perfect  title,  at  the  time  of  the  ces- 
sion of  Florida  to  the  United  States,  without 
further  action  of  the  Spanish  government  to 
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perfect  it.—Mitchell  v.  Furman,  21  S.  Ct  430, 
180  U.  S.  402,  45  L.  Ed.  596. 

The  riehtfl  of  Mission  Indians  under  a  grant 
from  the  Mexican  government  were  not  recog- 
nized by  that  government  at  the  time  of  the  ces- 
sion of  California  to  the  United  States  by  the 
treaty  of  Guadalupe  Hidalgo,  where,  though  one 
later  grant  was  subject  to  the  condition  that  the 
grantee  should  not  molest  the  Indians  thereon, 
a  still  later  grant  was  made  on  a  report  of  the 
justice  of  the  peace  to  the  effect  that  the  land 
had  been  for  two  years  vacant  and  abandoned, 
and  that  there  were  some  property  rights  vested 
in  the  mission,  the  officials  of  which  had  con- 
sented to  the  grant,  which  it  could  no  longer 
cultivate  and  did  not  need,  though  it  provides 
that  the  grantee  shall  be  "allowed  to  fence  it 
in  without  interference  with  the  roads  and  other 
usages  (servidumbres).*'  Judgment,  Harvey  v. 
Barker,  58  P.  692,  126  Cal.  262,  affirmed.— 
Barker  v.  Harvey,  21  S.  Ct.  690,  181  U.  S.  481, 
45  L.  Ed.  963. 

A  claimant  under  a  Mexican  land  grant, 
for  whose  predecessor  in  interest  the  Mexican 
authorities^  on  formal  denouncement  of  the  ex- 
cess therem  over  the  area  which  the  grantee 
could  take  under  the  Mexican  law,  have  laid 
off  in  Mexico  this  lawful  area,  cannot  have 
such  lawful  area  confirmed  by  the  court  of  pri- 
vate land  claims  out  of  territory  ceded  by  Mex- 
ico to  the  United  States,  which  was  included 
within  the  original  survey  of  the  grant— Reloj 
Cattle  Co.  V.  United  States,  22  S.  Ct.  499,  184 
U.  S.  624,  46  L.  Ed.  721. 

A  definite  location  and  possession  of  a  Mex- 
ican land  grant  of  4  sitios  is  shown  with  rea- 
sonable certainty  b^  evidence  that  the  grantpe 
took  and  continued  in  possession  of  a  segregated 
tract  of  that  area  laid  off  by  the  original  sur- 
vey in  the  proceedings  to  obtain  the  grant,  and 
that  the  subsequent  surveys,  though,  like  the 
original,  not  made  with  the  care  and  precision 
that  characterize  surveys  made  in  the  long  set- 
tled portions  of  the  country,  were  made  to  ver- 
ify and  renew  the  original  survey,  and  not  with 
a  purpose  to  locate  a  floating  grant  of  uncer- 
tain boundaries  and  extent. — ^United  States  v. 
Camou,  22  S.  Ct  505,  184  U.  8.  572,  46  L. 
Ed.  694. 

A  Mexican  grant  of  land  whose  measure- 
ment was  made  with  great  care,  and  the  quanti- 
ty repeatedly  recited  in  the  proceedings  to  se- 
cure the  grant,  is  a  grant  by  quantity,  notwith- 
standing a  general  description  by  natural  objects 
was  given  in  the  original  petition ;  and  when 
the  quantity  covered  by  the  grant  has  been 
laid  off  in  Mexico  by  the  Mexican  authorities, 
on  denouncement  of  the  overplus  within  such 
grant,  no  legal  or  equitable  title  therefor  exists 
against  the  United  States. — ^Ainsa  v.  United 
States,  22  S.  Ct  507,  184  U.  S.  639,  46  L.  Ed. 
727. 

A  Mexican  grant  of  **2  sidoe  of  land  for 
raising  cattle  and  horses,  which  comprise  the 
place  called  *Aribac,*  "  made  in  proceedings  to 
perfect  a  title  acquired  under  a  prior  sale,  the 
record  of  which  had  been  lost,  is  not  so  located 
as  to  admit  of  confirmation  under  the  provision 
of  the  Gadsden  treaty  that  grants  are  not  to 
"be  respected  or  be  considered  as  obligatory 
which  have  not  been  located  and  duly  recorded 
in  the  archives  of  Mexico,"  where  the  landmarks 
described  in  the  depositions  taken  in  the  pror 
eeedings  to  secure  the  grant  cannot  be  identified 
with  adequate  certainty,  and  the  location  of  the 
2  sitios  within  the  larger  area  claimed  cannot 
be  satisfactorily  determined,  because  the  rec- 
ord contains  no  original  survey  or  field  notes, 
and  there  is  no  certaintv  as  to  an  initial  point 
or  center.— Arivaca  Land  &  Cattle  Co.  v.  United 
States,  22  S.  Ct  525,  184  U.  S.  649,  46  L.  Ed. 
731. 

A  ipant  initiated  by  proceedings  approved 
by  the  utendant  ad  interim  of  Sonora  and  Sin- 


aloa,  in  which  a  sale  was  made  in  1822,  and 
the  purchase  price  thereupon  paid  into  the  pub- 
lic treasury,  and  completed  by  title  issued  b^ 
the  commissary  general  of  Sonora  in  1825, 
should  be  recognized  as  valid  by  the  court  of 
private  land  claims. — United  States  v.  Green,  22 
S.  Ct  640,  185  U.  S.  256,  46  L.  Ed.  898. 

A  grant  of  public  land  in  the  Philip- 
pine Islands,  made  by  subordinate  Spanish 
officials,  receives  no  support  from  the  decree 
of  the  Spanish  Cortes  of  January  4,  1813, 
where  the  conditions  of  the  decree  were  not 
fulfilled.-*Tiglao  v.  Insular  Government  of 
Philippine  Islands.  80  S.  Ct  129,  215  U.  S. 
410,  54  L.  Ed.  257. 

^=s>206.  Iiandfl  inolnded. 

See  41  Cent  Dig.  Pub.  Lands,  ||  688,  651-658. 

It  does  not  satisfactorily  appear  that  the 
grant,  of  Grov.  Armijo  of  1841  to  Beaubien  and 
Miranda,  known  afterwards  as  the  **MaxweIl 
Land  Grant,"  since  ascertained  to  amount  to 
1,714,764.94  acres,  was  of  that  character  which, 
by  the  decree  of  the  Mexican  congress  of  1824, 
was  limited  to  11  square  leagues  of  land  for 
each  grantee.— United  States  v.  Maxwell  Land 
Grant  Co.,  121  U.  S.  325,  7  S.  C.  1015.  30  L. 
Ed.  949 ;  Id.,  122  U.  S.  365,  7  S.  Ct  1271,  30 
L.  Ed.  1211 

The  Mexican  grant  of  land  in  California 
called  the  **Moquelamos  Grant,"  described  as 
^'bounded  on  the  east  by  the  adjacent  sierra," 
has  its  eastern  limit  at  the  point  where  the  foot- 
hills of  the  sierra  begin  to  rise  above  the  plain, 
near  the  range  line  between  ranges  7  and  8. — 
United  States  v.  McLaughUn,  127  U.  S.  428,  8 
S.  Ct  1177,  32  L.  Ed.  213,  affirming  decree  (C. 
C.)  30  F.  147. 

Where  the  description  contained  in  a  peti- 
tion and  grant  differs  from  that  contained  in 
the  act  of  juridical  possession,  the  former  must 
prevail,  as  the  latter  is  based  upon  them. — 
— Pinkerton  v.  Ledoux,  129  U.  S.  346,  9  S.  Ct 
399,  32  L.  Ed.  706. 

The  court  of  private  land  claims  is  not  em- 
powered to  pass  to  the  settlers  of  a  pueblo  the 
title  to  lands  lying  within  its  outboundaries 
which  had  not  been  allotted  in  severalty  prior  to 
the  cession  of  the  territory  to  the  United  States. 
—United  States  v.  Sandoval,  17  S.  Ct  868,  167 
U.  S,  278,  42  Ll  Ed.  168. 

Where,  under  an  assignment  of  land,  with- 
in certain  boundaries,  by  the  Spanish  governor 
of  a  province,  to  a  number  of  petitioners  for  the 
establishment  of  a  town  or  colony,  a  subordinate 
officer,  by  direction  of  the  governor,  allotted  to 
each  petitioner  and  to  each  other  settler  appear- 
ing with  them  a  portion  of  the  land  in  severalty, 
and  placed  him  in  possession,  the  title  passed  to 
only  such  tracts  as  were  so  allotted ;  the  unal- 
lotted portion  within  the  exterior  boundaries 
named  in  the  assignment  remaining  the  property 
of  the  sovereign.— Rio  Arriba  Land  &  Cattle  Co. 
v.  United  States,  17  S.  Ct  875,  167  U.  S.  298, 
42  L.  Ed.  175. 

Where  a  grant  was  not  valid,  against  the 
Mexican  government,  to  the  boundaries  given 
in  the  survey,  but  only  for  the  quantity  of  land 
therein  namea,  it  will  not  be  confirmed  to  such 
boundaries  by  the  United  States,  though  no 
steps  had  been  taken  by  the  government  of  Mex- 
ico to  assert'  its  ownership  of  the  excess  at  the 
time  the  territory  was  ceded  to  the  United 
States.— Ely's  Adm'r  v.  United  States,  18  S.  Ct 
840,  171  U.  S.  220,  43  L.  Ed.  142. 

Where,  in  a  Mexican  grant,  there  is  a  large 
discrepancy  between  the  amount  of  land  stated 
in  the  proceedings  for  its  sale,  and  for  which 
payment  was  made,  and  the  quantity  included 
within  the  outer  boundaries  or  the  survey,  the 
quantitv  named,  and  which  was  intended  to  be 
sold,  will  govern  in  establishing  title  under  the 
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grant,   and   tbe  conrt   of  private  land  claims 
should  determine  its  location.— Id. 

^=»207.  PerformaiLee  of  oonditionju 

Bee  41  Cent  Dig.  Pub.  Lands,  If  688,  654-656. 

Act  Tex,  "March  24,  1825,  authorized  tracts 
of  land  to  be  set  apart  for  colonization,  and  pro- 
vided that  a  certain  amount  thereof  should  be 
given  to  each  settler,  and  a  certain  amount  to 
the  empresarios.  or  colonizing:  contractors,  for 
every  hundred  families  of  settlers.  On  the  pe- 
tition of  certain  persons,  a  Mexican  grant  issued 
to  them  assigning  for  colonization  a  large  tract 
of  land,  but  declaring  that  the  state  retained  the 
right  of  property  in  all  the  surplus  land  after 
laying  off  that  to  whfch  the  colonizers  and  set- 
tlers were  entitled,  and  providing  that  the  col- 
onizers should  introduce  a  stipulated  number  of 
settlers  within  a  given  time,  or  be  debarred  of 
all  privilege  and  advantages  of  the  law.  The 
colonizers  failed  to  perform  this  oblisration. 
Heldf  that  they  never  acquired  any  title,  the 
grant  not  being  a  present  conveyance  subject  to 
a  defeasance,  but  a  contract  to  convey  on  per- 
formance of  a  condition  precedent  wnich  was 
never  fulfilled.— Interstate  Land  Co.  v.  Maxwell 
Land  Grant  Co.,  139  U.  S.  569.  11  S.  Ct.  656, 
35  L.  Ed.  278,  affirming  decree  (C.  C.)  41  F.  275. 

The  thirteenth  section  of  the  act  establish- 
ing the  court  of  private  land  claims,  having  for- 
bidden the  confirmation  by  it  of  any  grant  made 
on  condition,  either  antecedent  or  subsequent, 
unless  it  appears  that  such  condition  has  been 
performed  m  the  time  and  manner  stated,  that 
court  has  no  authority  to  confirm  a  claim  when 
the  conditions  of  the  grant  were  not  complied 
with,  even  if  the  grantee  was  prevented  from 
performing  them  by  the  wrongful  act  of  the 
Mexican  government  itself.— Cessna  v.  United 
States,  18  S.  Ot.  314,  169  U.  S.  165,  42  L.  Ed. 
702. 

Title  to  overplus  within  a  Mexican  land 
grant,  for  which  the  government  has  a  right  to 
compel  payment  from  the  owner  of  the  lawful 
area,  or  to  resell  such  surplus  to  a  third  party, 
could  not  be  confirmed  by  the  court  of  private 
land  claims  on  payment  of  such  amount  as 
might  be  found  due,  in  view  of  the  provision 
of  the  act  creating  that  court  that  no  authori- 
ty to  acquire  land  on  condition  should  be  ad- 
mitted or  confirmed  unless  such  condition  had 
been  performed,  especially  where  such  claim 
was  not  filed  within  the  time  given  by  that  act 
for  filing  imperfect  claims.— Ainsa  v.  United 
States,  22  S.  Ct  507,  184  U.  S.  639,  46  U  Ed. 
727. 

No  confirmation  of  title  to  overplus  within 
a  Mexican  land  grant,  for  which  the  Mexican 
government  had  a  right  to  compel  payment,  or 
to  resell  such  surplus  to  a  third  part^,  can  be 
bad  in  the  court  of  private  land  claims  upon 
payment  of  the  asserted  value  of  such  excess. — 
United  States  v.  Green,  22  S.  Ct  640,  185  U. 
S.  256,  46  L.  Ed.  898. 

^s>208.  Confinuation      hj     coTenunent 
making  grant. 

See  41  Cent  Dig.  Pub.  Lands,  I  667. 

Where  a  sale  of  public  land  was  made  by  an 
intendant  in  1821,  and  approved  b^  the  pro- 
motor  fiscal,  the  proceeds  being  paid  into  the 
public  treasury,  and  after  the  creation  of  the 
office  of  commissary  general,  in  1824,  such  offi- 
cer executed  title  papers  based  on  the  sale,  which 
remained  unchallenged  at  the  time  the  territory 
was  acquired  by  the  United  -States,  the  sale 
must  be  considered  as  having  been  recognized 
as  valid  by  the  Mexican  government,  and  is  en- 
titled to  recognition  by  the  United  States.— Ely's 
Adm*r  v.  United  States,  18  S.  Ct  840,  171  U. 
S.  220,  43  L.  Ed.  142. 

A  grant  of  the  "possession  and  owner- 
ship" of  tide  lands  in  contemplation  of  rec- 
lamation cannot  be  deemed  to  have  been  made 
upon  condition,  so  as  to  defeat  the  title  there- 


under because  part  of  the' land  hat  not  been 
reclaimed,  where  the  grant  fixes  no  time  for 
beginning  or  completing  the  work,  and  recites 
that  it  is  made  in  consideration,  inter  alia,  of 
the  official  and  industrial  merits  of  the  gran- 
tee, and  his  offer  of  protection  stated  in  a 
prior  decree,  and  where,,  during  many  years, 
the  representatives  of  Spain  and  those  claim- 
ing under  the  grant  practically  interpreted  the 
same  as  leaving  the  i^rantee  free  to  effect  tbe 
reclamation  at  such  time  as  to  him  might  seem 
practical  and  advantageous. — Jover  y  Costas 
V.  Insular  Government  of  Philippine  Islands,  31 
S.  Ct  664,  221  U.  S.  623,  55  L.  Ed.  884. 


^=»200.  Forf  eitnre,  revooatioii,  or  abaa- 
donment  of  grant  or  olalm  to 
oonfirmation. 

See  41  Cent  Dig.  Pub.  Lands,  I  658. 

A  forfeiture  for  the  nonpayment  of  install- 
ments for  the  purchase  of  lands  required  bv 
act  of  congress  of  Coahuila  and  Texas  of  April 
28,  1832,  as  a  condition  subsequent,  cannot  be 
claimed  by  one  without  at  least  connecting  him- 
self with  a  government  title.— Gonzales  v.  Boas. 
120  U.  S.  605,  7  S.  Ct  705,  30  L.  Ed.  801. 

All  favorable  presumptions  will  be  made 
against  the  forfeiture  of  a  grant — ^Id. 

• 

In  1788  a  grant  was  made  of  the  Cafion  of 
San  Diego,  in  New  Mexico,  to  two  brothers,  and 
juridical  possession  was  delivered  to  them.  In 
1798  the  brothers  joined  with  18  others  in  peti- 
tioning for  a  larger  grant  which  included  in  its 
boundaries  the  grant  of  1788.  It  did  not  appear 
that  the  brothers  bad  ever  settled  upon  or  culti- 
vated any  lands  within  the  earlier  grant  but  the 
evidence  tended  to  show  that  they  cultivated  cer- 
tain lands  south  of  that  grant,  and  within  the 
boundaries  of  the  grant  of  1798.  On  the  day 
that  juridical  possession  was  given  under  the 
grant  of  1798,  the  brothers,  as  shown  by  a  cer- 
tificate of  the  alcalde,  made  an  oral  declaration 
in  the  presence  of  all  the  other  grantees,  notify- 
ing them  of  their  right  and  intention  to  continue 
in  the  possession  of  the  land  "which  we  first 
and  in  our  first  grant,  we  have  been  possessing," 
and  the  other  grantees  expressed  themselves  a« 
satisfied  therewith.  Held,  that  the  participa- 
tion of  the  brothers  in  the  new  grant  showed 
an  abandonment  of  the  old  one,  and  that  their 
declaration  was  to  be  construed  as  a  claim  to 
have  allotted  to  them  out  of  the  new  grant  the 
lands  which  they  had  actually  occupied  and  set- 
tled; for  which  reasons  a  petition  for  confirma- 
tion of  the  grant  of  1788  was  prc^erly  rejected 
by  the  court  of  private  land  claims.— Chaves  v. 
United  States,  18  S.  Ct  72,  168  U.  S.  177,  42 
L,  Ed.  426. 

Even  if  the  ayuntamiento  of  a  town  had  ao- 
.thority  to  grant  lands  outside  of  its  jurisdiction 
under  the  Mexican  colonization  law  of  1823,  the 
courts  will  not  confirm  a  grant  so  made  in  that 
^ear,  which  was  immediately  afterwards  repudi- 
ated by  the  higher  officials,  who  prevented  the 
?:rantee  from  settling  thereon  and  drove  him 
rom  the  country;  it  appearing  that  he  never 
thereafter  made  any  claim  against  the  Mexican 
government  or  took  any  proceedings  to  prosecute 
his  claim  of  title  until  1893.— Cessna  v.  United 
States,  18  S.  Ct  314,  169  U.  S.  166,  42  L.  Ed. 
702. 

While  the  United  States  by  the  Gadsden 
treaty  of  December  30,  1853,  recognized  Santa 
Anna,  who  was  at  the  time  practically  dictator 
as  representing  the  government  of  Mexico^  the 
courts  are  not  thereby  bound  to  treat  his  de- 
cree of  November  25,  1853,  declaring  certain 
classes  of  land  grants  theretofore  made  to  be 
void,  as  in  itself  determining  the  rights  of  the 
grantees,  since  Mexico  had,  since  1821,  been 
assuming  to  act  as  a  republic,  with  constitu- 
tional limitations,  and  the  acts  of  a  dictator 
during  a  temporary  departure  from  that  form 
of  government  cannot  be  permitted  to  over- 
throw vested  rights  which  had  theretofore  been* 
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and  were  again  shortly  thereafter,  recogn'-^ed 
by  the  constitutional  government*'— Camou  v. 
United  States,  18  S.  Ct  855,  171  U.  S.  277,  43 
L.  Ed.  163. 

A  sale  of  public  lands  by  a  Mexican  state 
between  1824  and  1836,  regularly  made  by  the 
proper  officers,  and  recognized  as  valid  by  the 
national  government  until  1853,  gave  the  gran- 
tee vested  rights,  which  were  not  extinguished 
by  the  decree  of  Santa  Anna  of  November  25, 
1853,  declaring  such  sales  unauthorized  and 
void,  thottgh  the  decree  was  promulgated  before 
the  cession  of  territory  to'  the  United  States 
by  the  treaty  of  December  3D,  1853,  and  was 
not  repealed  until  afterwards.  Grants  so  made 
within  the  territory  ceded  are  to  be  recognized 
by  the  United  State&^Id. 

Confirmation  of  a  Spanish  land  grant  can- 
not be  had  in  the  court  of  private  land  claims, 
where  possession  of  the  land  had  been  aban- 
doned by  the  descendants  of  the  grantee  for  at 
least  nine  years  before  the  treaty  of  1848  with 
Mexico,  under  which  the  land  passed  into  the 
possession  of  the  United  States,  and  there  has 
been  no  possession  by  representatives  of  such 
grantee  since  the  treaty,  and  no  attempt  to  as- 
sert their  title  thereto  for  more  than  fifty  years 
thereafter.— Sena  v.  United  States,  23  S.  Ct. 
596,  189  U.  S.  233,  47  L.  Ed.  787,  decree  modi- 
fied 23  S.  Ct.  857,  189  U.  S.  504,  47  L.  Ed.  787. 

The  title  to  land  selected  under  Act  June 
21,  1860,  once  having  passed  by  an  approved 
location  of  the  land  in  accordance  with  the  act, 
cannot  be  divested  by  attempted  revocation  by 
the  successor  in  office  of  the  Commissioner  of 
the  General  Land  Office  of  his  predecessor's  ac- 
tion in  approving  the  location. — Lane  v.  Watts, 
34  S.  Ct.  965,  234  U.  S.  525,  58  L.  Ed.  1440, 
affirming  decree  41  App.  D.  C.  139.  Rehear- 
ing  denied  35  S.  Ct  3,  235  U.  S.  17,  59  L. 
Ed.  104. 

^s>210.   Reoord  and  evidence  of  Brant. 

See  41  Cent  Big.  Pub.  Lftndi,  IS  668-086,  704. 

The  laws  of  the  Mexican  states  did  not 
take  effect  in  any  part  of  the  country,  until 
they  were  promulgated  in  such  part;  and  in 
case  of  an  act  of  the  congress  of  Coahuila  and 
Texas  passed  at  liie  dty  of  Mondova,  Majrcfa 
26,  1834,  it  should  not  be  presumed,  as  inyaU- 
dating  a  testimonio,  extending  a  title  under 
a  concession,  executed  by  a  commissioner  at 
Dolores,  200  miles  distant  from  Moncloya,  April 
18,  1834.  that  the  act  was  promulgated  at  Do- 
lores prior  to  April  18th.— Gonzales  v.  Ross,  120 
U.  S.  605.  7  S.  Ct  705,  80  U  Bd.  801. 

All  favorable  presumptions  will  be  made 
against  the  forfeiture  of  a  grant,  and  it  will 
be  presumed  that  a  public  officer  acted  in  ac- 
cordance with  the  law  and  his  instructions. — 
Id. 

The  payment  required  by  act  of  congress  of 
Coahuila  and  Texas  of  April  28,  1832,  art  13, 
to  be  made  at  the  time  of  the  sale  of  public 
lands,  will  be  presumed  to  have  been  made 
from  the  fact  of  the  delivery  of  the  concession. 
-Id- 

Under  the  laws  of  Texas,  prior  to  the  con- 
stitution of  1876,  a  Mexican  land  title  not  re- 
corded in  the  county,  or  not  deposited  among 
the  archives  of  the  land  office,  was  void  only 
against  third  persons  acquiring*  title  from  the 
iover^eignty.  of  the  soil  without  notice;  and  the 
various  provisions  of  that .  constitution  (ar» 
tide  13)  as  to  recording,  archiving,  possession, 
payment  of  taxes,  and  performance  and  waiver 
<^  conditions^  do  not  require  a  plaintiff  to  show 
any  of  these  things  as  a  condition  to  the  admis- 
sion in  evidence  of  his  title  papers  as  against 
a  defendant  not  yet  showing  any  title  what- 
ever.—Id. 

In  an  action  to  confirm  the  titles  to  certain 
land  grants  from  the  king  of  .Spain,  the  original 


testimonios  were  given  in  evidence,  the  signa- 
tures were  identified,  the  translations  were  certi- 
fied, and  the  genuineness  of  the  titles  was  not 
disputed  before  the  commissioners  of  1824,  ap- 
pointed to  try  the  titles  to  lands  in  West  Flor- 
ida, nor  in  .the  court  below.  Held,  that  this  was 
sufficient  evidence  of  their  genuineness. — United 
States  V.  De  Morant  123  U.  S.  335,  8  S.  Ct 
189,  31  L.  Ed.  171. 

The  protocol,  or  first  original,  of  the  ap- 
plication and  concession  of  land  by  the  govern- 
ment of  Coahuila  and  Texas  produced  from  the 
public  archives,  is  admissible,  under  instruc- 
tions, for  all  legitimate  purposes,  when  proper- 
ly authenticated— as  by  tiie  certificate  of  the 
state  secretary  of  Coahuila,  and  by  actual  iden- 
tification— ^though  the  testimonio  given  to  the 
party  interested  is  admissible  as  an  original. — 
WiUiams  v.  Conger,  125  U,  S.  397,  8  S.  Ct  933, 
31  L.  Ed.  77a 

Where  proceedings  to  obtain  granted  Mexi- 
can land  were  commenced  in  August,  1845,  and 
the  prior  grantee  having  failed,  in  the  respite 
allowed  him,  to  stock  the  land  as  required  by  tJie 
colonization  laws,  the  land  was  denounced  to 
the  applicants  in  May,  1846,  and  the  whole 
expediente  except  said  grant  of  May,  1846,  is 
produced  from  the  public  archives,  it  is  enough 
without  proof  of  possession  or  occupation  direct- 
ly after  the  grant,  in  view  of  the  state  of  war 
then  existing.— United  States  v.  Olvera,  154  U. 
S.  538,  14  S.  Ct  1158,  17  L.  Ed.  637. 

A  claim  under  a  Mexican  grant  cannot  be 
sustained  where  it  does  not  appear  that  a 
grant  from  the  Mexican  (government  had  been 
^'deposited  and  recorded  in  the  proper  public 
office,  among  the  public  archives  of  the  repub- 
lic."—Berreyesa  V.  United  States,  154  U.  S. 
623,  14  S.  Ct  1179,  23  L.  Ed.  913,  following 
Peralta  v.  United  States,  70  U.  S.  (3  Wall) 
434,  18  L.  Ed.  221. 

On  an  issue  as  to  whether  the  Mexican 
governor  of  New  Mexico  made,  in  1833,  a  cer- 
tain grant  to  a  number  of  persons  for  the  es- 
tablishment of  the  town  of  Cubero,  five  witness- 
es, two  of  whom  claimed  to  be  among  the  origi- 
nal grantees,  and  the  others  of  whom  were  alive 
at  the  time  of  the  alleged  grant  and  claimed 
under  the  original  grantees,  testified  to  the  mak- 
ing of  the  grant  and  the  giving  of  possession 
thereunder,  and  two  of  them  testified  to  a  cur- 
rent report  that  the  official  copy  of  the  grant 
was  stolen.  Documents  dated  in  1835,  1840, 
and  1841  were  produced,  showing  a  settlement 
of  disputes  between  the  town  of  Cubero  and  a 
certain  pueblo  as  to  boundaries;  and  there  was 
also  in  evidence  a  T>eti|:ion  by  the  people  of 
Cubero,  dated  in  1856,  stating  that  they  were 
in  possession  under  a  Mexican  grant  dated  about 
1834,  and  that  the  original  papers  were  lost. 
To  explain  the  absence  of  the  original  grant 
from  tne  Mexican  archives,  evidence  was  given 
that  about  1870  a  large  number  of  the  archives 
were  lost  and  only  a  part  thereof  recovered, 
and  it  was  shown  that  the  registry  of  Mexican 
grants  in  the  office  of  the  territorial  surveyor 
general  was  fragmentary  and  defective.  It  also 
appeared  that  the  claimants  under  the  grant 
had  been  in  undisturbed  possession  of  the  land 
for  60  years.  Held,  that  the  evidence  sustained 
a  .finding  that  the  grant  was  made.— United 
States  V.  Chaves,  159  U.  S.  452,  16  S.  Ct  57, 
40  Ll  Ed.  215. 

The  fact  that  in  t^e  final  execution  of  a 
Mexican  grant  the  purchasers  were  cautioned 
*'to  restrict  and  limit  themsdves  to  the  land, 
holdings,  metes  and  bounds  particularly  describ- 
ed in  the  hereinbefore  inserted  proceedings  of 
survey,"  and  to  comply  with  the  law  as  to  mon- 
uments at  thdr  boundary  termini,  does  not  show 
that  the.  act  of  juridical  possession  had  already 
taken  place.— Ainsa  v.  United  States,  161  U.  S. 
208,  16  S.  Ct  544,  40  L.  Ed.  673. 


N. 
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Where  a  will  dearly  shows  upon  its  face 
that  the  testator  was  marshaling  his  assets,  and 
mentioning  all  his  property,  and  making  specific 
disposition  thereof,  the  fact  that  he  omits  there- 
from any  mention  of  a  large  tract  of  land  sub- 
sequently claimed  by  his  descendants  under  an 
alleg^ed  Mexican  grant  is  entitled  to  weight,  as 
showing  that  he  did  not  himself  suppose  that  he 
owned  the  land. — Bergere  v.  United  States,  18 
S.  Gt.  4,  168  U.  S.  66,  42  L.  Ed.  383. 

The  action  of  an  alcalde  in  delivering  pos- 
session of  a  much  larger  tract  than  that  describ- 
ed in  the  petition  is  sufficient  to  prevent  a  pre- 
sumption of  an  approval  by  the  governor  of  such 
delivery,  where  the  papers  themselves  bear  no 
evidence  of  such  approval,  and  there  is  no  other 
proof  thereof.— Id. 

The  mere  fact  that  papers  properly  consti- 
tuting part  of  Uie  ezpediente  (which  should  be 
found  in  the  government  archives)  are  found 
among  papers  once  belonging  to  the  alleged 
grantee,  is  not  sufficient  to  justify  a  presumption 
that  the  papers  were  delivered  to  nim  by  the 
governor,  and  a  further  presumption  that  the 
governor  approved  the  delivery  of  juridical 
possession  made  by  the  alcalde  of  a  tract  of  land 
much  larger  than  that  petitioned  for.— Id. 

Mere  proof  of  pasturing  cattle  upon  land  is 
entitled  to  little  weight  as  evidence  of  adverse 
possession  upon  which  to  base  a  claim  of  title 
under  an  alleged  Mexican  grant. — Id. 

On  the  question  of  the  existence  of  any  valid 
Mexican  grant,  the  fact  that  after  the  date  of 
the  alleged  grant  the  Mexican  government  made 
grants  to  third  parties  of  portions  of  the  same 
land,  as  vacant  and  unoccupied,  is  of  some 
weight  against  the  existence  of  the  alleged  grant. 
-Id. 

A  document  purporting  to  be  a '  grant  of 
land  in  New  Mexico  by  a  justice  of  the  peace, 
or  alcalde,  in  1842,  making  no  reference  to  any 
grant  or  order  of  the  governor,  but  certifying 
that  the  petitioner  appeared  before  the  magis- 
trate, and  that  he  found  the  petition  to  be  just, 
etc.,  and  made  the  donation  in  the  name  of  God 
and  the  Mexican  nation,  but  without  making 
any  mention  of  the  delivery  of  juridical  posses- 
sion, or  of  any  of  the  formalities  which,  under 
the  Spanish  and  Mexican  custom,  were  observed 
by  the  officer  delivering  possession,  is  insufficient, 
together  with  oral  testimony  of  witnesses  stat- 
ing their  recollection  of  what  took  place  30  years 
before,  though  they  state  that  a  grant  was  made 
by  the  governor,  to  show  that  any  valid  grant 
was  made,  especially  when  there  is  no  evidence 
that  Any  such  grant  was  ever  recorded,  or  that 
axiy  testimonio  was  ever  delivered  to  the  grantee. 
—Hays  ▼.  United  States,  20  S.'Ct  80,  175  U. 
S.  248.  44  L.  Ed.  150. 

Possession  under  an  alleged  graflt,  made  in 
1831  by  the  territorial  deputation  of  New  Mexi- 
co, up  to  the  time  of  the  treaty  of  Guadalupe 
Hidalgo,  in  1848,  is  not  sufficient  to  raise  the 
presumption  of  a  grant. — Chavez  v.  United 
States,  20  S.  Ct  201,  175  U.  S.  552,  44  L.  Ed. 
269. 

A  Mexican  grant  is  not  presumed  to  have 
been  made  from  the  fact  of  continued  possession 
of  the  land,  where  possession  was  originally  tak- 
en under  a  permission  or  license  to  use  the  land, 
and  there  is  nothing  to  show  that  the  character 
of  possession  was  subsequently  changed. — Pea- 
body  v.  United  States,  20  S.  Ct.  219,  175  U.  S. 
546,  44  L.  Ed.  267. 

Reference  in  a  land  grant  to  another  grant 
as  a  boundary  is  inadequate  as  proof  of  the  legal 
existence  of  the  latter  grant,  or  of  any  change 
of  the  character  of  th^  possession  of  the  land 
referred  to,  when  that  was  originally  taken,  not 
under  a  gr&nt  of  title,  but  under  a  mere  permis- 
sion or  license.— Id. 

Sufficient  support  in  the  evidence  for  a 
finding  of  the  court  of  private  land  claims  that 
a  Spanish  grant  of  land  was  made  to  the  orig- 


inal grantees,  from  whom  the  petitioners  de- 
rived their  trtle,  is  afforded  by  a  correct  copy  of 
the  original  and  -unoontro verted  record  in  ex 
parte  proceedings  taken  before  a  civil  judge  of 
the  canton,  under  the  act  of  the  republic  of 
Mexico  of  May  23.  1837,  to  perpetuate  evidence 
of  the  title,  in  which,  upon  evidence  of  a  grant 
and  continuous  possession  under  it,  and  of  the 
destruction  by  the  military  forces  of  the  United 
States  of  the  original  documents  of  title,  with 
the  official  registry  where  they  were  recorded, 
judgment  was  entered  recognizing  the  posses- 
sion of  the  heir  of  the  original  grantee,  and  re- 
affirming the  title  of  his  ancestor,  and  such 
heir  was  placed  in  formal  and  legal  possession 
of  the  land.— United  States  v.  Pendell,  22  S.  Ct 
624,  185  U.  S.  189,  193,  46  L.  Ed.  866. 

The  existence  of  a  proper  and  valid  Span- 
ish grant,  and  its  proper  record  in  the  archives 
of  Mexico,  within  the  provisions  of  article  6  of 
the  treaty  of  December  30,  1853,  with  that 
country,  that  no  grant  should  be  respected  which 
had  not  been  so  recorded,  may  be  presumed 
from  satisfactory  proof  of  exclusive  and  unin- 
terrupted possession  under  a  claim  of  title 
continuing  from  1790  until  the  filing  of  the  pe- 
tition for  confirmation  of  the  grant  in  the  court 
of  private  land  claims,  together  with  evidence 
of  t^e  existence  of  a  grant  covering  the  land 
so  possessed,  and  of  the  destruction  by  the  mili- 
tary forces  of  the  United  States  of  the  original 
documents  of  title,  and  of  the  record  of  the 
grant  in  the  place  where  records  of  grants  of 
land  in  the  neighborhood  were  customarily 
madCfc— Id. 

Due  location  of  a  Mexican  grant  to  the 
extent  of  the  four  sitios,  which,  by  the  laws  in 
force  at  the  time  of  the  sale  in  the  proceed- 
ings to  obtain  such  grant,  it  could  not  exceed, 
is  sufficiently  established  by  evidence  from  which 
the  court  of  private  land  claims  is  able  to  deter- 
mine the  true  boundaries  of  the  tract  as  so  limit- 
ed.--United  States  v.  Green,  22  S.  Ct  640,  185 
U.  S.  256,  46  L.  Ed.  898. 

A  Mexican  grant  wiU  be  deemed  to  have 
been  duly  recorded  in  the  archives  of  Mexico 
prior  to  September  25,  1853,  as  required  by 
the  Gadsden  treaty,  where  the  final  title,  which 
states  that  entry  thereof  is  made  in  a  speci- 
fied book  in  the  commissariat  general,  was  ad- 
mitted in  evidence  without  objection,  as  was 
also  a  letter  dated  in  1831,  from  the  provincial 
secretary  of  Sonora  on  behalf  of  the  commis- 
sariat general,  alluding  to  the  existence  of  the 
title  to  such  grant,  and  the  expediente  on  file 
in  the  Mexican  archives  contains  thereon  a 
memorandum  of  the  issue  of  a  grant,  since 
under  such  circumstances  it  may  properly  be 
presumed  that  any  ministerial  duty  imposed  on 
the  Mexican  officials,  of  registering  the  making 
of  the  grant,  was  duly  performed,  and  that  such  ^ 
record  was  in  fact  made.— Id. 

A  supposition  of  a  claimant  under  an  al- 
leged Spanish  land  grant,  that  such  grant  once 
existed  and  has  been  lost  by  time  or  accident, 
is  no  evidence  of  an  actual  grant  Judgment, 
30  So.  645.  128  Ala.  335,  64  L.  R  A.  333,  86 
Am.  St  Rep.  143.  affirmed.— Mobile  Transp. 
Co.  V.  City  of  Mobile,  23  S.  Ct  170,  187  U.  S. 
479,  47  L.  BM.  266. 

Every  presumption  should  be  indulged 
.  against  the  United  States  claiming  title  to  land 
in  the  province  of  Benguet  in  toe  Philippine 
Islands,  which,  for  more  than  50  years  prior 
to  the  treaty  of  peace  with  Spain  (Treaty  April 
11,  1899,  30  Stat.  1754),  has  been  held  by  the 
present  native  Igorot  holder  and  his  ancestors 
under  claim  of  private  ownership.— Carino  v. 
Insular  Government  of  Philippine  Islands,  29  S. 
Ct  334,  212  U.  S.  449,  53  L.  Ed.  594. 

A  native  title  to  land  in  the  province  of 
Benguet  in  the  Philippine  Islai^ds,  which  for 
more  than  50  years  prior  to  the  treaty  with 
Spain  (Treaty  April  11,  1899,  30  Stat  1754),^ 
a  native  Igorot  and  his  ancestors  have  held  in 
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acGordnnce  with  Igorot  custom,  as  private  prop- 
erty, should  be  recognized  by  the  insular  gov- 
ernment, thou^^h  no  document  of  title  issued 
from  the  Spanish  crown,  where,  even  if  tried  by 
law  of  Spain,  without  reference  to  effect  of 
change  of  sovereignty  and  of  the  declaration  of 
purpose  and  safeguards  embodied  in  Organic 
Act  July  1,  1902,  c  1369,  32  Stat.  691,  it  is 
not  clear  that  he  is  not  the  owner.— Id'. 

^=:»211.   Conflrmation  liy  act  of  Ooncress 
or  state. 

See  41  Cent  Dig.  Pub.  Lands,  |9  6<t6-e71. 

A  confirmation  by  act  of  congress  of  the 
decision  of  commissioners  appointed  to  hear  and 
decide  on  claims  under  grants  of  lands,  in  favor 
of  claims  for  land  of  which  no  quantity  is  given, 
no  boundary  stated,  and  for  the  ascertainment 
of  which  no  rule  is  stated,  is  void  for  uncertain- 
ty, and  cannot  operate  to  vest  title  to  any  par- 
ticular land  in  the  claimants.— Slidell  v.  Grand- 
jean,  111  U.  S.  412,  4  S.  Gt.  475,  28  L.  Ed. 
321. 

Under  Act  Gong.  March  2,  1805,  for  ascer- 
taining and  adjusting  titles  to  lands  within  the 
territory  acquired  bv  the  purdiase  of  Louisiana, 
which  authorized  the  appointment  of  commis- 
sioners for  that  purpose,  who  were  '*to  hear  and 
decide,  in  a  summary  manner,  all  matters  re- 
specting the  claims  presented  to  them,"  etc.,  but 
provided  that  "their  decifiions  (should  be  laid  be-, 
lore  congress,  and  be  subject  to  its  determina- 
tion," decisions  by  the  commissioners  in  favor 
of  claims  had  no  effect  on  the  title  of  the  claim- 
ants until  approved  by  congress.— Id. 

Though  Act  March  2,  1805,  for  ascertaining 
and  adjusting  titles  to  lands  within  the  Louisi- 
ana Purchase,  authorized  a  majority  of  the  com- 
missioners '*to  hear  and  decide"  all  matters  re- 
specting such  claims,  the  act  of  June  2,  1858, 
confirming  "the  decisions  in  favor  of  land  claim- 
ants made  by"  three  commissioners  numed,  did 
not  operate  to  confirm  decisions  by  two  of  them, 
from  which  the  third  dissented.  The  limitation 
of  the  act  to  favorable  decisions  made  by  the 
three  commissioners  was  intentional,  and  they 
were  named,  ex  industria,  to  exclude  from  con- 
firmation the  claims  under  the  Houmas  grant. 
-Id. 

Gongress  intended  by  the  act  of  February 
14.  1874  (18  Stat.  16),  entitled  "An  act  to  (Con- 
firm certain  titles  in  the  state  of  Missouri,"  and 
releasing  any  title  of  the  government  to  certain 
lands  to  the  "heirs,  representatives,  or  assigns 
of  Moses  Austip,"  to  recognize  the  claim  of 
Austin  arising  from  the  Spanish  concession, 
survey,  and  grant,  recited  in  its  preamble,  ana 
to  assure  those  who  were  in  possession,  by  con- 
tract or  by  operation  of  law  and,  therefore,  as- 
signees of  Austin,  that  they  would  not  be  dis- 
turbed by  any  assertion  of  claim  upon  the  part 
of  the  United  States.— Bryan  v.^Kennett,  113  U. 
S.  179,  5  S.  Ct  407,  28  L.  Ed.  90a 

Where  a  Mexican  grant  has  been  confirmed 
and  its  extent  defined  by  congress,  the  courts 
have  no  jurisdiction  to  limit  the  grant,  as  the 
constitution,  by  article  4,  section  3,  vests  the 
control  of  the  public  lands  in  congress. — United 
States  V.  Maxwell  Land  Grant  Co.,  121  U.  S. 
325,  7  S.  Gt.  1015.  30  L.  Ed.  949 ;  Id.,  122  U. 
S.  365,  7  S.  Gt.  1271,  30  L.  Ed.  1211. 

Though  the  attention  of  congress  was  turned 
to  the  question  as  to  the  amount  of  land  legally 
included  in  the  grant  of  Gov.  Arm! jo  of  1841, 
known  since  as  the  "Maxwell  Land  Grant,"  it 
confirmed  the  grant  In  the  act  of  June  21,  1860, 
to  the  full  extent  of  the  boundaries  as  described 
in  the  petition  of  claimants. — Id. 

Petitioners'  ancestor  owned  a  quarter  inter- 
est in  lands  granted  by  the  king  of  Spain.  They 
petitioned  to  have  their  title  confirmed,  not  only 
for  themselves,  but  also  for  and  on  behalf  of 
the  other  part  owners.  Held,  that  under  the 
act  of  June  22,  1860,  for  the  relief  of  parties 


claiming  under  such  grants  in  Florida,  Louisi- 
ana, and  Mississippi,  a  part  owner  and  the  heirs 
of    a    part    owner   could    have    relief.— Unitod 

?J^*«^.^-  ^^  Morant,  123  U.  S.  335,  8  S.  Ct. 
189.  31  L.  Ed.  171. 

The  acts  required  to  perfect  the  titles  to 
two  land  grants  from  the  king  of  Spain  were 
performed  prior  to  May,  1818.  The  treaty  by 
which  Florida  was  ceded  to  the  United  States 
was  signed  February  22,  1819,  and  the  United 
States  act  of  June  22,  i860,  made  the  date  of 
cession  the  point  from  which  to  test  the  va- 
lidity of  titles  to  land  grants  in  Florida.  Held, 
that  the  titles  in  question  were  completed  with- 
in the  time  required  by  the  act  of  I860.— Id. 

By  act  Gong.  March  2,  1867,  it  was  enacted 
that  there  be  "confirmed  to  ♦  •  ♦  widow  and 
children  of  John  E.  Bouligny,  deceased,  the  one- 
sixth  part  of  the  land  claim,  ♦  ♦  •  amount- 
ing to  75,840  acres;  and  that,  inasmuch  as 
said  land  embraced  in  said  claim  has  been  al- 
ready   appropriated    by     the    United     States, 

♦  •  ♦  certificates  of  new  location,  in  80-acre 
lots,  be  issued    ♦    ♦    ♦    in  lieu  of  said  lands. 

*  *  *  The  commissioiier  of  the  general  laud 
office  is  hereby  directed  to  issue  certificates  of 
new  location  m  accordance  with  existing  regu- 
lations." Held,  that  the  act  did  not  recognize 
the  validity  of  the  claim  of  the  widow  and  heirs 
to  specific  land;  so  as  to  operate  as  a  grant; 
and  the  operation  of  said  act  was  effectually 
suspended  by  joint  resolution  of  March  30, 1867, 
directing  the  secretary  of  the  interior  to  sus- 
pend the  same.— United  States  v,  Stockslager, 
129  U.  S.  470.  9  S.  Gt.  382,  32  L.  Ed.  785. 

The  act  did  not  give  to  the  widow  and  chil- 
dren a  vested  right  in  the  certificates  of  new  lo- 
cation which  were  to  be  issued. — Id. 

As  nothing  had  been  done  by  the  officers 
of  the  land  department  under  the  act,  and  no 
certificates  had  been  made  out,  no  vested  right 
had  attached  at  the  time  of  the  joint  resolution, 
and  it  did  not  deprive  the  widow  and  diildren 
of  any  ri^ht,  without  due  process  of  law,  under 
the  constitution.— United  States  v.  Stockslager, 
129  U.  S.  470,  9  S.  Gt.  382,  32  L.  Ed.  785. 

The  joint  resolution  was  passed  by  the  for- 
tieth congress,  and  suspended  the  execution  of 
the  act  "until  the  further  order  of  congress." 
Held,  that  the  intention  was  not  only  to  suspend 
the  execution  during  the  existence  of  the  for- 
tieth congress,  and  until  the  fortieth  congress 
should  further  order,  but  until  the  further  order 
of  the  legislative  body  called  in  Const,  art.  1, 
{  1,  "a  congress  of  the  United  States."— Id. 

The  power  of  the  court  of  private  land 
claims,  created  by  the  act  of  March  3,  1891, 
to  confirm  claims  to  which  the  title  is  imper- 
fect, is  limited  by  section  13  to  claims  of  such 
a  character  that  at  the  date  of  the  acquisition 
of  the  country  the  claimant  could  have  de- 
manded of  the  former  government,  as  matter 
of  right,  that  his  title  should  be  made  complete 
and  perfect  That  court  therefore  has  no  pow- 
er to  confirm  the  inchoate  claim  or  right  which 
a  town  or  pueblo  had  in  lands  set  apart  for  its 
use,  but  which  were  subject  to  unlimited  control 
and  disposition  by  the  government. — United 
States  V.  Gity  of  Santa  F6,  17  S.  Gt.  472,  165 
U.  S.  675,  41  L.  Ed.  874. 

Under  the  act  of  March  3,  1891,  creating 
the  court  of  private  land  claims  (section  13), 
such  court  is  authorized  to  confirm  a  grant  from 
the  governments  of  Spain  or  Mexico,  which  is 
not  complete  and  perfect,  only  when  the  claim- 
ant could  of  right  have  demanded  that  it  be 
made  complete  by  the  former  government  had 
the  territory  not  been  acquired  by  the  United 
States.— United  States  v.  Sandoval,  17  S.  Gt. 
868,  167  U.  S.  278,  42  L.  Ed.  168. 

Under  the  act  ci  eating  the  court  of  pri- 
vate land  claims,  which,  in  section  13,  requires 
that  the  claimant  should  have  had  at  the  date 
of  cession  by  Mexico  such  a  title  as  he  would 
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have  had  "a  lafwful  right  to  make  perfect  had 
the  territory  not  been  acquired  by  the  United 
^  States/*  no  possession  since  the  date  of  the 
treaty,  however  notorious  or  exclusive,  can  be 
regarded  as  an  element  going  to  make  up  a  per- 
fect title.— Crespin  v.  United  States,  18  S.  C?t. 
53,  168  U.  S.  508,  42  L.  Ed.  438. 

The  provision  in  the  thirteenth  section  of 
the  act  of  1891,  creating  the  court  of  private 
land  claims,  prohibiting  it  from  allowing  any 
claim  "that  shall  not  appear  to  be  upon  a  title 
lawfully  and  regularly  derived  from  the  gov- 
ernment of  Spain  or  Mexico,  or  from  any  of  the 
states  of  the  republic  of  Mexico  having  lawful 
authority  to  make  grants  of  land,"  precludes 
the  court  from  confirming  a  grant  unless  satis- 
fied of  the  authority  of  the  granting  officer  or 
body  to  convey  the  public  domain.— Hayes  v. 
United  States,  18  S.  Ct.  735,  170  U.  S.  637,  42 
L.  Ed.  1174. 

To  authorize  the  confirmation  of  a  Mexican 
,  grant  by  the  court  of  private  land  claims  or  by 
'the  supreme  court  on  appeal,  it  must  satisfac- 
torily appear,  not  only  that  the  proceedings 
were  regular,  but  also  that  officers  assuming 
to  make  the  grant  were  vested  with  authority, 
or  that  their  acts,  if  unauthorized,  were  subse- 

Suently    lawfully    ratified.— Faxon    v.    United 
itates.  18  S.  Ct.  849,  171  U.  S.  244,  43  L. 
Ed.  151. 

Possession  for  six  or  seven  years  before  the 
treaty  of  Guadalupe  Hidalgo,  in  1848,  of  land 
by  an  alleged  grantee,  is  not  sufficient  to  con- 
stitute a  title  which  can  be  confirmed  under  the 
court  of  private  land  claims  act,  where  a  valid 
grant  is  not  proved  to  have  been  made.— Hays 
r.  United  States,  20  S.  Ct.  80,  175  U.  S.  248, 
44  L.  Ed.  150. 

Possession  of  land  since  the  date  of  the 
treaty  of  Guadalupe  Hidalgo,  in  1848,  cannot  be 
considered  as  dispensing  with  the  requirement 
that  a  title  to  lands,  if  not  perfect  at  that  time, 
must  be  one  that  the  claimant  would  have  had 
a  lawful  right  to  make  perfect,  had  the  territory 
not  been  acquired  by  the  United  States.— Id. 

The  Umitations  of  Act  Cong.  May  23,  1828. 
confirming  Spanish  land  claims  recommended 
for  confirmation  to  the  extent  of  a  league 
square  on  condition  that  a  full  and  final  re- 
lease of  all  claims  to  the  residue  be  filed,  were 
applicable  to  all  claims,  whether  perfect  or  im- 
perfect ;  and  a  failure  to  comply  with  the  con- 
ditions of  the  statute  barred  a  claim.— Mitchell 
V.  Furman,  21  S.  Ct.  430,  180  U.  S.  402,  45  L. 
Ed.  596. 

The  conditions  of  ascertaining  Spanish  land 
claims  in  Florida  imposed  by  Act  Cong.  March 
23,  1828,  confirming  every  claim  that  had  been 
recommended  for  confirmation  to  the  extent  of 
a  league  square,  and  requiring  a  release  of  the 
residue  to  be  filed  within  a  certain  period,  were 
within  the  constitutional  power  of  congress.-^ 

Id.. 

A  Mexican  grant  can  be  confirmed  only  to 
the  extent  of  the  four  sitios,  which,  under  the 
laws  in  force  at  the  time  of  the  sale  in  the  pro- 
ceedings to  obtain  the  grant,  it  could  not  ex- 
ceed, and  which  was  the  quantity  denounced, 
appraised,  paid  for,  and  purported  to  have  been 
granted.— United  States  v.  Green,  22  S,  Ct,  640, 
185  U.  S.  256,  46  L.  Ed.  808. 

The  California  Legislature  could  enact  Act 
April  2,  1866,  ratifying  conveyances  made  by 
the  corporate  authorities  of  the  city  of  Monterey 
of  pueblo  lands  confirmed  to  that  city  by  the 
United  States  and  afterwards  patented  to  it, 
its  successors  and  assigns.  Judgment  (1903) 
73  P.  436,  139  Cal.  542,  affirmed.— City  oi 
Monterey  v.  Jacks,  27  S.  Ct  67,  203  U.  S.  360, 
51  L.  Ed.  220. 

^s»212*    Powers   of   and  procoodinss   in 
land  offloe. 

See  41  Cent  Dig.  Pub.  Lands,  |  672. 

Comelio  Vigil  and  Ceran  St.  Vrain  claimed 
title  to  about  922  square  leagues  of  land  in 


Colorado.  By  act  to  confirm  private  land  daims 
(12  Stat.  71),  congress  confirmed  the  claim  of 
Vigil  and  St.  Vrain,  but  only  to  the  extent  of 
11  square  leagues  to  each.  By  the  act  it' was 
provided  survey  should  first  be  made  of  all  tracts 
occupied  by  actual  settlers  under  title  or 
promises  to  settle  previously  given  by  Vigil  and 
St.  Vrain,  and  these  deducted  from  the  22  square 
leagues.  These  claims  more  than  exhausted  the 
22  leagues.  This  statute  was  amended  (15 
Stat.  275,  440)  for  the  adjustment  of  such 
claims  as  should  be  made  out  to  the  satisfaction 
of  the  register  and  receiver  of  the  proper  land 
district.  The  register  and  receiver  at  Pueblo, 
Colorado,  had  presented  to  them  claims  on  be- 
half of  39  such  claimants,  among  them  the 
claim  of  William  Craig  and  that  of  Thomas 
Leitcnsdorfer.  The  register  and  receiver  acting 
on  the  daimis  rejected  those  of  Leitensdorfer  and 
22i  others,  and  decided  favorably  in  whole  or  in 
part,  on  13  claims.  To  Craig  they  awarded  a 
little  more  than  one-half  of  what  he  claimed. 
Leitensdorfer  and  others  appealed  to  the  com- 
missioner of  the  general  land  office,  who  enter- 
tained the  appeal  so  far  as  to  decide  that  in 
such  cases  an  appeal  would  lie,  and  Craig  ap- 
pealed from  the  commissioner  to  the  secretary 
of  the  interior,  who  sustained  the  authority  oC 
the  commissioner  to  entertain  and  determine  ap- 
peals from  the  register  and  receiver.  (>aifir 
afterwards,  applied  to  the  president,  who,  advised 
by  the  attorney  general  that  the  decisions  of  the 
register  and  receiver  were  final,  directed  the 
commissioner  to  instruct  the  surveyor  general  of 
Colorado  to  deliver  to  Craig  an  approved  pli^ 
of  the  land  adjudged  to  him.  Leitensdorfer  nlea 
a  bill  in  equity  against  Craig  and  the  surveyor 
general  Held,  that  he  was  not  entitled  to 
remedy  by  a  bill  in  equity.—Downs  ▼.  Hubbard, 
123  U.  S.  189,  8  S.  Ct  85,  31  Ix  Ed.  114. 

An  instruction  that,  "when  a  claim  to  a 
Spanish  or  Mexican  grant  has  been  favorably 
reported  by  the  surveyor  general  of  New  Mexico, 
*  *  *  the  grantees,  or  their  heirs  or  assigns* 
are  entitled  to  the  absolute  and  exclusive  pos- 
session of  the  land  embraced  within  the  limits 
of  such  grant,"  is  properly  refused.  Under  act 
Cong.  July  22,  1854,  directing  the  surveyor  gen- 
eral to  make  inquiries  in  regard  to  such  grants, 
and  report  to  congress  for  its  action,  his  report 
is  no  evidence  of  title  or  right  to  possession, 
unless  congress  shall  have  confirmed  the  title 
reported  favorably  by  him.- Pinkerton  y. 
Ledoux,  129  U.  S.  346,  9  S.  Ct  399,  32  U  Ed« 
706. 

The  function  of  the  surveyor  general,  un- 
der Act  Cong.  July  22, 1854  (10  Stat.  308),  was 
merely  advisory,  and  until  action  by  congress 
had  supervened  on  a  recommendation  for  the 
confirmation  of  a  private  land  claim  made  by 
his  predecessor  in  office  it  was  not  only  the 
right,. but  the  duty,  of  that  official,  on  proper 
suggestion  being  made  to  him,  to  hear  additional 
evidence,  and  transmit  it  for  the  consideration 
of  congress.— United  States  v.  Ortiz,  20  S.  Gt 
466,  176  U.  S.  422,  44  L.  Ed.  529. 

An  applicant  for  confirmation  of  a  private 
land  claim  is  charged,  by  Act  Conp^.  March  3, 
1891,  S  13,  with  the  duty  of  tendering  proof  as 
to  the  existence,  regulanty,  and  archive  record 
of  the  grant,  as  well  as  his  connection  with  it, 
— such  as  possession,  ownership,  and  other  re- 
lated incidents,— of  sufficient  probative  force  to 
create  a  just  inference  as  to  the  reality  and 
validity  of  the  grant,  before  the  burden  of  proof, 
if  at  all,  can  be  shitted  from  him  to  the  United 
States.— Id. 

The  supplementary  proceeding  before  a  sur- 
veyor general  to  whom  additional  testimony  is 
presented  in  respect  to  a  petition  for  the  con- 
firmation of  a  land  claim  which  was  recommend- 
ed by  his  predecessor,  but  has  not  yet  been  acted 
upon  by  congress,  is  within  the  provisions  of  the 
act  of  1891,  §  5,  permitting  the  use  in  evidence 
of  proceedings  before  such  officer.— Id* 
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Determinadons  ;of  the  land  detpartment 
lisrainst  the  claim  that  certain  land  is  included 
within  a  Mexican  grant  which  has  been  survey- 
ed and  patented  to  the  claimant,  and  also  that 
he  is  not  a  bona  fide  purchaser  from  the  orig- 
inal grantee,  are  conclusive  against  him  in  a 
subsequent  private  action,  against  him  to  recov- 
er the  land  by  one  who  has  entered  the  tract  aa 
SubUc  land  and  received  a  patent  therefor, 
nd^nnent,  Wormouth  v.  Gardner,  125  Cal.  316, 
58  P.  20,  atfirmed.-^ardner  v.  Bonestell,  21 
S.  Ct.  ago,  180  Uj  S.  362,  45  L.  Ed.  574. 

A  confirmation  to  a  town  of  a  claim  re- 
ported by  the  surveyor  general  as  a  claim  by 
the  town  under  a  Mexican  grant  cannot  be  con- 
tested by  a  bill  in  equity  against  the  land  de- 
partment on  the  ground  that  the  grant,  proi)- 
erly  interpreted,  was  to  private  persons  instead 
of  to  the  town,  even  if  the  so-called  town  has 
no  legal  or  corporate  existence,  since  the  ca- 
pacity of  the  town  to  take  the  patent  is  settled 
by  the  confirmation  to  it  by  congress.  Decree, 
Maese  v.  Hermann,  17  App.  D.  G.  52,  afl^med. — 
Maese  v.  Herman,  22  S.  Ct  91,  183  U.  S.  572, 
46  L.  Ed.  335. 

The  courts  will  not,  on  the  theory  of  an  at- 
tempted direct  appeal  from  a  decision  of  the 
Interior  Department,  decline  jurisdiction  of  a 
suit  to  enjoin  the  Secretary  of  the  Interior  and 
the  Ck>mmis8ioner  of  the  General  Land  Office 
from  casting  a  cloud  on  a  title  vested  by  the 

rnt  made  in  Act  June  21, 1860,  by  proceedings 
a  matter  of  attempted  entry  of  the  land 
under  the  public  land  laws.— Lane  v.  Watts, 
84  a  Ct  965.  234  U.  S.  525,  58  L.  Ed.  1440, 
affirming  decree  41  App.  D.  C.  139.  Rehearing 
denied  35  S.  Ct  3,  235  U.  S.  17,  59  L.  Ed.  104. 
The  approval  by  the  General  Land  Office  of 
a  location  of  land  under  Act  June  21,  1860,  in 
liei*  of  land  common  to  two  Mexican  land  grants 
ij»  the  territory  of  New  Mexico,  to  be  surveyed 
an<^  located  by  the  Surveyor  General  of  New 
Mexico,  is  no  less  effectual  to  pass  title  because 
based  on  the  latter's  approval  rather  than  the 
approval  of  the  Surveyor  General  of  the  ter- 
ntory  of  Arizona,  which  embraced  the  land 
when  the  land  office  acted. — Id. 

^3»213.  DeterminatloiL     of     olalms     liy 
conrts  in  seneval. 

See  41  Cent  Dig.  Pub.  Lands,  8fi  673,  074. 

Plaintiffs  petitioned  for  the  confirmation  of 
their  tities  to  two  Spanish  land  grants  in  Florida, 
and  put  in  evidence,  without  objection,  a  plat 
of  the  two  grants,  laid  down  in  connection  with 
the  sections  and  subsections  of  the^  government 
surveys,  certified  as  correct  by  a  dvil  engineer 
and  surveyor.  Beld,  that  it  was  unnecessary  to 
annex  a  sworn  copv  of  the  government  surveys 
to  Uie  petition.— tJnited  States  v.  De  Morant, 
123  U.  8.  335,  8  S.  Ct,  189,  31  L.  Ed.  171. 

Acts  July  22,  1854,  c.  103,  |  8  (10  Stat. 
309),  and  July  15.  187a  c  202  (16  Stat.  304), 
reserving  to  congress  final  action  in  the  ad- 
Jostment    and    confirmation    of    claims    under 

S'ants  from  the  Mexican  government  of  land  in 
ew  Mexico  and  Arizona  upon  the  report  and 
recommendation  of  the  surveyor  general,  pre- 
clude the  ordinary  courts  of  justice  from  enter- 
taining suits  to  determine  the  validity  of  such 
grants  pending  the  final  action  of  congress  upon 
such  a  report.— Astiazaran  v.  Santa  Rita  Land 
&  Min.  Co.,  148  U.  S.  80,  13  S.  Ct.  457,  37  L. 
Ed.  376,  affirming  judgment   20  P.  189. 

A  local  court  has  no  jurisdiction  to  adjudi- 
cate upon  a  title  to  land  claimed  under  a 
Spanish  or  Mexican  grant,  when  proceedings  for 
the  confirmation  of  such  title  under  the  treaty 
with  Mexico,  instituted  under  the  act  of  con- 
gress of  July  22.  1854,  are  pending  before  the 
surveyor  general  and  congress.— Kio  Arriba 
Land  &  Cattle  Co.  v.  United  States,  17  S.  Ct 
875.  167  U.  S.  298,  42  L.  Ed.  175. 


A  judge  of  the  superior  court  of  West 
Florida,  acting  under  Act  May  23,  1828,  c.  70, 
§  6,  4  Stat  284.  285,  had  jurisdiction  to  reject 
a  Florida  land  claim  because  of  an  unwarranted 
alteration  in  the  date  of  the  regis tro  which 
would  save  the  grant  from  invalidity  under  the 
treaty  of  February  22,  1819  (8  Stat  258),  with 
Spain,  although  a  proviso  to  that  section  ex- 
cluded him  from  taking  cognizance  of  any  claims 
annul! -Hi  by  the  treaty.— United  States  v.  Dal- 
cour.  27  S.  Ct  58,  203  U.  S.  408.  61  L.  Bd.  248. 

Exception  of  the  province  of  Benguet  from 
operation  of  the  Philippine  Commission's  Act 
1903,  No.  926,  relating  to  registration  of  land 
titles,  does  not  apply  to  one  claiming  present 
ownership  of  land  therein;  but  he  is  entitled 
to  registration,  if  his  claim  can  be  maintained, 
under  the  Commission's  Act  1902,  No.  406, 
establishing  a  court  for  registration,  with  ju- 
risdiction "throughout  the  Philippine  Archi- 
pelago,*' and  authorizing,  in  general  terms,  ap- 
plications by  claimants  of  the  legal  estate  in 
fee  simple.— Carino  v.  Insular  Government  of 
Philippine  Islands,  29  S.  Ct  334,  212  U.  S. 
449,  53  L.  Ed.  594. 

The  relative  superiority  of  a  claim  under  a 
confirmed  Mexican  land  grant  and  a  claim  of 
title  based  on  an  approved  location  under  Act 
June  21,  1860,  of  the  grant  in  lieu  of  land 
common  to  two  Mexican  grants,  is  not  review- 
able in  a  suit  in  the  District  of  Columbia  to  en- 
join the  Secretary  of  the  Interior  and  Ck)mmiB- 
sioner  of  the  General  Land  Office  from  casting 
a  cloud  on  the  title  under  such  approved  ioca- 
tion,  where  claimants  under  confirmed  grants 
are  not  parties.— Lane  v.  Watts,  35  S.  Ct  3, 
235  U.  S.  17,  59  L.  Ed.  104,  denying  rehearing 
34  S.  Ct  965,  234  U.  S.  525,  58  L.  Ed.  1440. 


^=»214.   Oommissionors  to  dotennliLO  and 
settle  olaiais. 

See  41  Cent.  Dig.  Pub.  Lands,  ||  675-684. 

^=»216.  — —  JnTisdlotton,     powers*    and 
'  funotions. 

See  41  Cent  Dig.  Pub.  Lands,  I  676. 

The  commissioners  appointed  to  determine 
the  validity  of  titles  to  two  land  grants  in  West 
Florida  rejected  the  titles  of  plaintiffs'  grantor 
on  the  grounds  that  there  was  no  evidence  of  the 
required  cultivation,  nor  that  the  lands  had  been 
surveyed  prior  to  January  24,  1818,  nor  that 
they  had  emanated  from  the  king  of  Spain  prior 
to  that  date.  Heldt  that  such  grounds  were  not 
included  in  Act  June  22,  1860,  S  3,  which  pro- 
vides that  the  commissioners  shall  not  recom- 
mend any  claim  previously  rejected  as  being 
fraudulent,  or  any  claim  which  had  been  twice 
rejected.— United  States  v.  De  Morant,  123  U. 
S.  335,  8  S.  Ct  189,  31  L.  Ed.  171. 

Judges  of  the  superior  court  of  West 
Florida  were  'Tublic  officers  acting  under  au- 
thority of  Congress"  within  the  meaning  of 
the  proviso  in  Act  June  22,  1860,  c.  188,  §  3, 
12  Stat  85,  prohibiting  commissioners  from  em- 
bracing among  the  Florida  land  claims  which 
ought  to  be  confirmed  ''any  claim  which  has 
been  heretofore  presented  for  confirmation  be- 
fore any  board  of  commissioners  or  other  pub- 
lic officers  acting  under  authority  of  Congress, 
and  rejected  as  being  fraudulent,  or  procured 
or  maintained  by  fraudulent  or  improper  means." 
—United  States  v.  Dalcoor,  27  ».  Ct  58,  203 
U.  S.  408,  51  L.  Ed.  248. 

Florida  land,  claims  which  previously  had 
been  rejected  as  fraudulent  or  maintained  by 
improper  means,  when  the  fraud  addressed 
itself  to  avoiding  the  treaty  of  February  22, 
1819,  with  Spain,  as  well  as  when  the  fraud  re- 
lated to  some  other  fact  material  to  the  validity 
of  the  claims  at  the  time  when  they  were  cre- 
ated, were  covered  by  the  proviso  in  Act  June 
22,  1860,  c.  188,  §  3,  12  Stat  85,  prohibiting 


^ _  _ _  ^ 
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commissioners  from  embracing  among  the  claims 
which  ought  to  be  confirmed  "any  claim  which 
has  been  heretofore  presented  for  confirmation 
before  any  board  of  commissioners  or  other  pub- 
lic officers  acting  under  authority  of  Congress, 
and  rejected  as  being  fraudulent,  or  procured 
or  maintained  by  fraudulent  or  improper  means." 
— Id. 

The  rejection  of  a  Florida  land  claim  by 
a  judge  of  the  superior  court  of  West  Florida, 
acting  under  Act  May  23,  1828,  c.  70,  §  6,  4 
Stat.  284,  §  6,  because  of  an  unwarranted  al- 
teration of  the  date  in  the  registro  which  would 
save  the  grant  from  invalidity  under  the  treaty 
of  February  22,  1819,  with  Spain,  brings  the 
case  within  th6  proviso  of  Act  June  22,  1860,  c. 
188,  §  8,  12  Stat.  85,  prohibiting  commissioners 
from  embracing  among  the  claims  which  ought 
to  be  confirmed  "any  claim  which  has  been 
heretofore  presented  for  confirmation  before 
any  board  of  commissioners  or  other  public 
officers  acting  under  authority  of  Congress,  and 
rejected  as  being  fraudulent,  or  procured  or 
maintained  by  fraudulent  or  improi>er  means." 
— Id. 

^==»217.  -^  Presentation    of    elaims* 

See  41  Cent.  Dig.  Pub.  Lands,  |  877. 

Act  Cong.  March  3,  1851,  "to  ascertain  and 
settle  the  private  land  claims  in  the  state  of 
CaUfornia"   (9  Stat.  631),  created  a  board  of 

•  commissioners  to  which  all  persons,  claiming 
land  under  any  right  or  title  derived  from  the 
Spanish  or  Mexican  government,  were  required 
to  present  their  claims  for  examination  and 
determination  within  two  years  from  its  date, 

{with  such  documentary  evidence  and  testimony 
of  witnesses  as  they  relied  on  to  support  their 
claims,  and  provided  that  if  on  examination 
they  were  found  by  the  board,  and  by  the  courts 
of  the  United  States,  to  which  an  appeal  could 
be  taken,  to  be  valid,  the  claims  should  be 
confirmed  and  surveyed,  and  patents  therefor 
issued  to  the  claimants ;  but  that  all  lands,  the 
claims  to  which  were  not  presented  to  the  board 
within  that  period,  should  be  considered  as  a 
part  of  the  public  domain.  Heldf  that  the 
provision  requiring  the  presentation  of  their 
claims  was  obligatory  on  claimants,  and  they 
were  bound  by  the  judgment  of  the  board,  if 
confirmed  by  the 'courts  on  appeal,  and  by  the 
survey  and  location  of  the  clidm  by  the  officers 
of  the  land  department  following  the  final  de- 
cree of  confirmation.— More  v.  Steinbach,   127 

*  U.  S.  70,  8  S.  Ct  1067,  32  L.  Ed.  51. 

No  title,  whether  perfect  or  inchoate,  to 
land  in  California,  dependent  on  Spanish  or 
Mexican  grants,  can  be  of  any  validity  which 
has  not  been  submitted  to  and  confirmed  by  the 
board  of  commissioners,  provided  for  that  pur- 
pose by  Act  Cong.  March  3,  1851,  or  if  re- 
jected by  that  board,  confirmed  by  the  district  or 
supreme  court  of  the  United  States  on  appeid.— 
BotiUer  v.  Dominguez,  130  U.  S.  238,  9  S.  Ct 
525,  32  L.  Ed.  926. 

Mission  Indians  claiming  a  right  of  perma- 
nent occupancy  of  land  in  California  under  a 
Mexican  grant  are  within  the  provisions  of  the 
act  of  Congress  of  March  3,  1851  (9  Stat  631, 
c.  41,  {  8),  requiring  every  person  claiming 
lands  in  California  by  virtue  of  any  right  or 
title  derived  from  a  Spanish  or  Mexican  govern- 
ment to  present  the  same  to  commissioners,  and 
their  failure  to  do  so  within  the  two  years  lim- 
ited for  that  purpose  by  section  13  constitutes 
an  abandonment  of  their  rights.  Judgment, 
Harvey  v.  Barker,  58  P.  692,  126  Cal.  262,  af- 
firmed.—Barker  V.  Harvey,  21  S.  Ct  690,  181 
U.  S.  481,  45  li.  Ed.  963. 


plicable  the  provisions  of  the  treaty  with  Spain 
of  February  22,  1819  (8  Stat  252),  for  the  con- 
firmation of  such  grants,  where  it  contains  no 
other  description  of  the  land  granted  than  its 
area  in  arpents  and  the  statement  that  it  is 
situated  on  the  Mobile  river,  but  that  no  sur- 
vey of  the  land  existed.  Judgment,  30  So.  645, 
128  Ala.  335,  64  L.  R.  A.  333,  86  Am.  St  Rep. 
143.  affirmed.— Mobile  Transp.  Co.  v.  City  of 
MobUe,  23  S.  Ct  170,  187  U.  S.  479,  47  L.  Ed. 
266. 


-^  Proeeodinss    and    determi- 
nation. 

See  41  Cent  Dig.  Pub.  Lands,  H  879-681. 

A  report  of  the  commissioner  of  public 
lands  in  favor  of  a  claim  under  an  alleged 
Spanish  land  grant  is  insufficient  to  render  ap- 


-^  RoTiew  1i7  oonrts. 

See  41  Cent  Dig.  Pub.  LAnds,  ||  682-684. 

Where  the  United  States  supreme  court,  on 
appeal,  affirms  a  decree  of  the  district  court  con- 
firming a  land  grant,  it  will,  on  motion,  instruct 
the  district  court  to  amend  its  decree  by  insert- 
ing therein  a  description  of  the  lands  confirmed, 
ascertaining  by  reference  whether  any  of  sucli 
lands  have  been  sold,  and,  if  so,  declaring  the 
mover  entitled  to  scrip  for  other  equivalent 
lands.— United  States  v.  De  Morant  124  U.  S. 
647,  8  S.  Ct  675,  31  L.  Ed.  565. 

^ss>21tO,  Oanrt  of  Prtvato  Iiand  Claims. 

The  fact  that  Congress  has  confirmed  similar 
grants  does  not  authorize  the  court  of  private 
land  claims  to  confirm  a  claiQied  grant  not  com- 
ing within  the  terms  of  the  law  creating  such 
tribunal.— Rio  Arriba  Land  &  Cattle  Co.  v. 
United  States,  17  S.  Ot  875,  167  U.  S.  298,  42 
L.  Ed.  175. 

Where  the  papers  and  other  evidence  fail 
to  show  the  existence  of  any  Mexican  grant,  per- 
fect or  imperfect,  on  the  acquisition  of  the  coun- 
try by  the  United  States,  the  court  of  private 
land  claims  is  not  entitled  to  confirm  to  the  x>eti- 
tioner  any  land  whatever. — Bergere  ▼.  United 
States,  18  S.  Ct  4,  168  U.  S.  66,  42  L.  Ed. 
383. 

A  grant  of  land  in  New  Mexico,  which  was 
complete  and  perfect  before  the  ceesion  of  New 
Mexico  to  the  United  States,  may  be  asserted, 
as  against  any  adverse  private  claimant,  in  the 
ordinary  local  courts  of  justice,  without  having 
been  confirmed  or  rejected  by  Congress,  when 
no  proceedings  for  its  confirmation  are  pending 
before  Congress  or  before  the  surveyor  general ; 
and  it  is  not  necessary  for  the  owner  to  present 
it  to  the  court  of  private  land  claims  for  con- 
firmation under  the  act  of  Congress  of  1891, 
although  that  act  gives  him  the  right  to  do  bo. 
Judgment  36  P.  213,  4  <iriz.  236,  reversed.— 
Ainsa  v.  New  Mexico  &  A.  R.  Co.,  20  S.  Ct 
28,  175  U.  S.  76,  44  Lu  Ed.  78. 

Confirmation  of  a  grant  to  persons  claiming 
to  derive  title  by  conveyances  and  legal  succes- 
sion from  the  grantee  may  be  made  under  Act 
Cong.  1891,  I  8,  to  the  claimants  alone,  with- 
out making  it  more  jsenerally  to  the  "assigns 
and  legal  representatives  of  the  original  gran- 
tee," since  the  confirmation  excepts  lands  dis- 
posed of  by  the  United  States,  and  is  made  >eab- 
]ect  to  any  conflicting  private  interests,  rights, 
or  claims.— United  States  v.  Chaves,  20  &.  Ct 
159,  175  U.  S.  509,  44  L.  Ed.  255. 

A  claim  for  the  remainder  of  the  land  in- 
cluded in  an  alleged  Mexican  land  grant,  and 
which  has  been  aUowed  in  part  only  by  act  of 
congress,  is  not  within  the  jurisdiction  of  the 
court  of  private  land  claims,  onder  the  act 
of  March  3,  1891,  c.  539,  {  13,  subd.  4,  26  Stat 
860  [U.  S.  Comp.  St  1901,  p.  772],  excluding 
claims  for  lands  the  right  to  which  has  hitherto 
been  lawfully  acted  upon  and  decided  by  con- 
gress or  under  its  authority. — Las  Animas  Land- 
Grant  Co.  V.  United  States,  21^8.  Ct  92,  179 
U.  S.  201,  45  L.  Ed.  153. 

An  unexplained  delay  of  over  six  years  aft- 
er a  land  grant  has  been  confirmed  by  the  court 
of  private  land  claims  will  defeat  the  right  to 
recover  a  money  judgment  against  the  United 
States,  under  Act  March  3,  1891,  c.  539,  814, 
26  Stat  861  [U.  S.  Comp.   St  1901,  p.  774], 
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of  the  court  of  private  land  claimB  act,  for  the 
value  of  lands  within  the  grant,  disposed  of 
and  patented  by  the  United  States  to  third 
parties  before  the  filing  of  the  original  petition. 
—United  States  v.  Martinez,  22  S.  Gt.  ^,  184 
U.  S.  441,  46  L.  Ed.  632. 

Failure  to  make  patentees  from  the  United 
States  of  land  within  the  limits  of  a  Spanish 
land  grant  parties  to  a  suit  for  the  confirma- 
tion ci  such  grant,  as  required  by  section  6  of 
the  court  of  private  land  claims  act,  does  not 
affect  the  validity  of  the  decree  of  confirma- 
tion, where  the  patents  and  the  boundaries 
of  the  land  patented  are  undisputed,  as  the 
only  consequence  of  such  omission  in  such  a 
case  is  an  acknowledgment  of  the  title  of  such 
patentees  to  the  land,  and  of  its  boundaries. 
—Id. 

A  preferential  ri^ht  of  purchase  of  overplus 
land  within  a  Mexican  land  grant,  to  which 
the  owner  of  the  lawful  area  was  entitled  un- 
der the  Mexican  law  at  the  date  of  the  treaty 
with  Mexico,  is  an  imperfect  claim,  and  is 
therefore  barred  by  the  act  of  March  3,  1891, 
§  12,  unless  filed  within  two  years  from  that 
data— Reloj  Cattle  Co.  v.  United  States,  22  S. 
Ct  499,  184  U.  S.  624.  46  L.  Bd.  721. 

Any  decision  upon  the  merits  of  a  claim 
under  a  Spanish  grant  of  land  which  has  been 
included  in  grants  confirmed  by  congress  and 
duly  patented  by  the  proper  authorities  is  ex- 
pressly forbidden  the  court  of  private  land 
claims  by  Act  March  3^  1891,  c.  539,  |  13,  26 
Stot  860  [U.  S.  Comn.  St.  1901^  p.  773],  de- 
daring  that  all  proceedings  and  rights  shall  be 
conducted  and  decided  subject  to  the  provision 
that  '*no  claim  shall  be  aUowed  for  any  land, 
the  right  to  which  has  hitherto  been  lawfully 
acted  upon  and  decided  by  congress  or  under  ^ 
its  authority/'  since,  where  the  court  has  no 
jurisdiction  to  confirm  or  reject,  it  has  no  au- 
thority to  inquire  into  or  pass  upon  the  case 
beyond  the  decision  of  the  question  of  jurisdic- 
tion.—United  States  V.  Baca,  22  S.  Ct  541,  184 
U.  S.  653,  46  Lu  Ed.  733. 

The  decision  of  the  court  of  private  land 
claims  as  to  the  sufficiency  of  the  evidence  of 
possession  under  a  Spanish  land  grant  will  not 
be  reviewed  by  the  United  States  supreme  court 
merely  because  the  evidence  is  such  that  differ- 
ent mferences  might  be  drawn  therefrom.- 
United  States  v.  Pendell,  22  S.  Ct  624,  185  U. 
S.  189, 193,  46  L.  Ed.  866. 

Claims  asserted  hj  defendants  during  the 
pendency  of  a  proceeding  instituted  in  due  time 
m  the  court  of  private  land  claims  to  confirm 
an  imperfect  title  are  not  barred  because  such 
defendants  were  made  parties  or  filed  their 
claims  for  affirmative  relief  after  the  expiration 
of  the  period  prescribed  by  the  act  establishing 
that  court  within  which  petitions  in  respect 
to  imperfect  claims  must  be  filed  in  order  to 
preserve  such  claims. — United  States  v.  Green, 
22  S.  Ct.  640,  185  U.  S.  256,  46  L.  Ed.  898, 

Nothing  decided  in  a  suit  for  an  unlawful 
indosure  of  public  lands,  in  which  the  supreme 
court  of  the  United  States  on  appeal  reversed 
the  judgment  of  the  court  below  in  favor  of 
the  government,  and  remanded  the  case,  with 
instructions  to  dismiss  the  petition  on  the  ground 
that  there  was  color  of  title  in  the  defend- 
ant sufficient  to  take  the  case  outside  of  the 
operation  of  the  statute,  is  res  judicata  in  a 
suit  to  confirm  title  under  a  Mexican  ^rant, 
in  which  defendant  in  the  prior  suit  claims  a 
valid  title  to  such  land  as  being  within  the  ex- 
terior boundaries  of  the  grant. — Id. 

The  claim  of  one  whose  title  under  a 
Mexican  land  grant  is  perfect  and  complete, 
and  who  is,  therefore  not  bound  under  Act 
March  3,  1891,  c.  539,  26  Stat.  854  (U.  S. 
Comp.  St.  1901,  p.  765),  to  apply  to  the  court 
of   private    land    claims    for    confirmation,    is 


not  cut  down  to  the  extent  that  the  land  has 
been  patented  by  the  United  States  to  third 
parties,  because  he  appeared  and  prayed  con- 
firmation in  a  suit  brought  against  him  b^  the 
United  States  under  the  authority  of  section  8 
of  that  act,  to  remove  the  government's  doubt 
as  to  title  or  boundaries,  on  the  theory  that 
the  language  of  section  14,  giving  that  effect  to 
such  patents  "if  in  any  case"  it  shall  appear 
that  the  lands  or  any  part  thereof,  decreed  to 
any  claimant  under  the  act,  shall  have  been 
sold  by  the  United  States,  applies  not  only  to 
the  proceeding  brought  by  the  claimant  himself 
for  confirmation,  but  also  to  the  proceeding  on 
behalf  of  the  government,  in  which  the  court 
is  to  determine  the  matter,  subject  to  all  lawful 
rights  adverse  to  the  claimant  or  possessor, 
and  as  between  such  claimant  and  possessor 
and  any  other  claimant  or  possessor,  and  sub- 
ject in  this  respect  to  all  the  applicable  stat- 
utory provisions. — (1910)  Richardson  v.  Ainsa, 
31  S.  Ct.  23,  218  U.  S.  289,  54  L.  Ed.  1044,  af- 
firming decree  (1908)  95  P.  103,  11  Ariz.  359. 

^=^221.  Iiooation    and    surrey    on.    oon^ 
fimiation  or  preoedent  thereto. 

See  41  Cent  Dig.  Pub.  Lands,  S9  686-697. 

In  the  case  of  a  floating  Mexican  grant,  the 
government  retained  the  right  of  locating  the 
quantity  granted  in  such  part  of  the  larger  tract 
described  as  it  saw  fit,  and  the  United  States 
succeeded  to  the  same  right.— United  States  v. 
McLaughlin,  127  U.  S.  428,  8  S.  Ct  1177,  32  L. 
Ed.  213,  affirming  decree  (C.  O.)  30  F.  147. 

The  decree  of  the  United  States  circuit  court 
confirming  to  the  citv  of  San  Francisco,  Cal., 
as  successor  of  a  Mexican  pueblo,  its  claim, 
made  under  Act  Cong.  March  3,  1851,  to  the 
pueblo  lands,  described  the  tract  so  confirmed 
as  ^'embracing  so  much  of  the  extreme  upper 
portion  of  the  peninsula,  above  ordinary  high- 
water  mark,  •  ♦  ♦  on  which  the  city  of 
San  Francisco  is  situated,  as  will  contain  an 
area  of  four  square  leagues;  said  tract  being 
bounded  on  the  north  and  east  by  the  Bay  of 
San  Francisco,  on  the  west  by  the  Pacific  ocean, 
and  on  the  south  by  a  due  east  and  west  line 
drawn  so  as  to  include  the  area  aforesaid." 
Held,  that  in  a  survey  under  the  decree  the 
shore  line  of  the  bay  should  be  run  on  the  line 
of  ordinary  high-water  mark,  crossing  the 
mouths  of  all  streams  running  into  the  bay,  and 
not  following  the  line  of  high  water  of  any 
tidal  stream  or  estuary  forming  an  arm  of  the 
bay.— Knight  v.  United  Land  Ass'n,  142  U.  S. 
161,  12  S.  Ct  258,  35  L.  Ed.  974. 

A  surveyor  acting  under  special  instructions, 
based  upon  an  opinion  of  the  secretary  of  the 
interior,  surveyed  an  old  French  ^rant,  and  re- 
ported the  same  to  the  surveyor  generaL  Pro- 
tests were  filed  against  the  survey;  but  the 
surveyor  general  approved  the  same,  and  for- 
warded it,  together  with  the  protests  and  evi- 
dence, to  the  commissioner  of  the  general  land 
office.  The  latter  accepted  the  survey  in  part, 
but  reserved  the  remainder  for  further  consid- 
eration, meantime  directing  the  surveyor  general 
to  withhold  the  filing  of  the  triplicate  plats 
from  the  local  land  office.  The  matter  wks 
then  referred  to  the  secretary  of  the  interior, 
who  held  thfit  the  survey  did  not  comply  with 
the  decision  of  his  predecessor,  and  directed  a 
new  survey.  Held,  that  the  action  of  the  sur- 
veyor general  and  the  commissioner  did  not 
exhaust  the  authority  of  the  land  department, 
but  that  the  matter  was  still  lawfully  pending 
therein,  and  the  courts,  therefore,  had  no  au- 
thority to  enjoin  the  obliteration  of  the  old  sur- 
vey, or  the  making  of  the  new  one. — City  of  New 
Orleans  v.  Paine,  147  U.  S.  261,  13  S.  Ct  303, 
37  L.  Ed.  162,  affirming  decree  51  F.  833,  2  C. 
C.  A.  516,  2  U.  S.  App.  330. 

The  heirs  of  D.  selected  a  half  league  of 
land,   "if  they   could  get  no  more,"  out  of  a 
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diseffo  containing  one  league,  all  of  which  they 
daimed,  and  the  court  decreed  them  a  half 
league.  Their  selection  included  the  portion  oc" 
cupied  by  D.,  but  did  not  include  an  abandoned 
improvement  and  building:  made  by  the  orig- 
inal grantee,  from  whom  D.  purchased:  but  it 
conformed  to  all  the  other  calls  of  such  decree 
as  to  the  length  and  breadth  of  such  half  league. 
Held,  that  it  was  error  to  set  aside  the  decree 
and  change  the  location  of  the  land,  simply  be- 
cause the  land  selected  bv  such  heirs  did  not 
include  such  abandoned  improvement. — United 
States  V.  De  Haro,  154  U.  S.  644,  14  S.  Ct 
1161,  18  L.  Bd.  6L 

The  surveyor  general  of  New  Mexico,  pursu- 
ant to  the  duties  imposed  upon  him  by  the 
eighth  section  of  the  act  of  1854  (10  Stat  308). 
investigated  the  claim  of  one  Preston  Beck  to 
an  alleged  grant  to  one  PitLo  in  1823,  found 
that  the  same  was  valid,  and  in  his  report  to 
congress  recommended  that  the  grant  be  survey- 
ed, and  a  patent  issued.  The  grant  was  con- 
firmed by  c<Higres8  by  Act  June  21,  1800,  but 
without  any  express  directions  in  respect  to  a 
survey.  EM  that,  in  view  of  the  uniform  prac- 
tice of  the  government  in  causing  all  govern- 
mental grants  of  land  to  be  surveyed,  it  was  to 
be  presumed  that  a  survey  of  this  grant  was 
contemplated  by  the  confirmatory  act,  and  that 
a  survey  thereafter  made  under  the  direction 
of  the  surveyor  general  must  be  regarded  as  an 
o£Scial  survey,  determining  the  boundaries  of  the 

frant.— Stoneroad  v.  Stoneroad,  158  U.  S.  240, 
5  S.  Gt.  822,  39  L.  Ed.  966,  reversing  judg- 
ment 4  N.  M.  181, 12  P.  736. 

The  survey  of  a  Mexican  land  grant  by  a 
surveyor  general,  pursuant  to  the  duties  impos- 
ed on  him  by  the  act  of  1854  (10  Stat  808),  is 
not  subject  to  revision  by  the  courts ;  and  hence 
one  claiming  under  the  grant  cannot  maintain 
ejectment  against  a  third  person  to  recover 
lands  outside  the  survey,  though  the  survey  was 
incorrect,  and  the  lands  in  controversy  were 
within  the  boundaries  of  the  original  grant  as 
set  out  in  the  title  papers.— Id« 

The  owners  of  a  Mexican  grant,  which 
was  confirmed  by  congress  prior  to  any  survey 
thereof,  are  bound  by  an  official  survey,  subse- 
quently made,  under  the  direction  of  the  sur- 
veyor general  of  the  territory,  though  they  had 
no  notice  thereof,  and  though  some  of  them 
were  minors,  and  some  were  under  coverture,  at 
the  time.— IcL 

The  official  survey  made  of  a  Mexican  land 
grant,  after  the*  grant  has  been  confirmed  by 
congress,  is  conclusive  as  against  any  collateral 
attack  in  the  courts ;  and  in  ejectment  by  one 
claiming  under  the  grant  to  recover  lands  lying 
within  the  survey  from  a  person  claiming  the 
same  under  a  suSsequent  homestead  entry,  evi- 
dence that  the  survey  was  incorrect  and  that 
a  correct  survey  would  have  excluded  the  lands 
in  controversy,  is  not  admissible. — Russell  v. 
Maxwell  Land  Grant  Ck>.,  168  U.  S.  253,  16  S. 
Ct  827,  39  L.  Ed.  9n. 

A  survey  was  necessaiy  to  segregate  from 
the  public  domain  land  selected  under  Act  June 
21,  1860,  in  lieu  of  the  land  common  to  two 
Mexican  land  grants,  of  an  equal  quantity  of 
vacant  land  not  mineral  in  New  Mexico  to  be 
surveyed  by  the  surveyor  general. — Lane  v. 
Watts,  34  S.  Ct.  965,  234  U.  S.  525,  58  L.  Ed. 
1440,  affirming  decree  41  App.  D.  C.  139.  Re- 
hearing denied  35  S.  Ct  3,  235  U.  S.  17,  69  L. 
Ed.  104. 

.  The  expense  of  the  survey  called  for  by  Act 
June  21, 1860,  authorizing  selection  of  lieu  lands 
to  be  surveyed  and  located  by  the  Surveyor  Gen- 
eral, should  be  borne  by  the  government,  not- 
withstanding provisions  of  Act  June  2,  1862,  re- 
quiring all  grants  to  be  surveyed  at  the  expense 
of  the  claimant. — Id. 

The  reservation  from  sale  until  final  action 
of  Congress  under  Act  July  22,  1854,  I  8,  in  fa- 
vor of  Mexican  or  Spanish  land  claims  present- 


ed to  the  surveyor  general  of  New  Mexico,  did 
not  prevent  the  location  of  the  grant  under  Act 
June  21,  1860,  of  vacant  lands  in  lieu  of  lands 
common  to  two  Mexican  land  grants  in  Mexican 
land  claims  not  disclosed  until  after  location  by 
the  land  department— Lane  v.  Watts,  85  8.  Ct 
3,  235  U.  S.  17.  59  L.  Ed.  104,  denying  rehear- 
ing 34  S.  Ct  965,  284  U.  S.  626,  68  L.  Ed. 
1440. 

^s>222.  Patent  in  eonfirmatioa  of  srmat. 

See  41  Cent  Dig.  Pub.  Lands,  ||  688-703. 

Equity  will  not  cancel  a  patent  issued  on 
confirmation  of  a  Mexican  grant,  except  on 
specific  averments  of  mistake  or  fraud,  support- 
ed by  dear  and  satisfactory  proof.— United 
States  V.  Maxwell  Land  Grant  Co.,  121  U.  S. 
325,  7  S.  Ct  1015,  30  L.  Ed.  949. 

In  a  suit  to  set  aside  and  cancel  a  patent 
for  a  confirmed  Mexican  grant,  it  was  alleged 
that  at  the  time  the  survey  was  made,  the  com* 
missioner  of  the  general  land  office,  the  surveyor 
general  for  California,  the  chief  clerk  of  the  lat- 
ter's  office,  and  the  deputy  who  made  the  sur- 
vey were  interested  in  uie  ownership  of  the 
grant,  and  by  fraud  made  a  false  location  of  the 
land  to  make  it  contain  valuable  ores  of  tin  not 
within  its  Umits  if  fairly  surveyed;  but  it  ap- 
peared that  none  of  the  officers  named  had  any 
interest  whatever  in  the  grant  at  the  time  of  the 
survey  except  C,  the  chief  clerk  in  the  survey- 
or general's  office,  and  that  he  had  not  in  any 
way.  influenced  the  location  of  the  survey,  aa 
shjwn  by  the  testimony  of  all  those  who  took 
part  in  making  it ;  and  that  the  survey  was  con- 
tested at  every  step  by  interested  parties,  and 
was  twice  before  the  surveyor  general,  and  twice 
before  the  commission  in  Washington,  and  final- 
ly decided  after  six  months*  consideration  by  the 
secretary  of  the  interior,  confirming  the  decision 
of  the  land  office.  ITeZd,  that  the  fact  of  fraud 
was  not  established,  though  it  further  appeared 
that  some  of  these  officers,  after  the  patent  was 
issued,  took  shares  in*  a  Joint-stock  corporation 
organized  to  work  the  mine,  but  there  was  no 
proof  that  the  shares  were  a  voluntary  gift  or 
were  for  services  rendered  in  locating  the  sur- 
vey; and  the  fairness  of  the  purchase  of  these 
shares  after  the  patent  issued  was  sustained  by 
affirmative  testimony. — United  States  v.  San  Jac- 
into Tin  Co.,  125  U.  S.  273,  8  S.  Ct.  850,  81 
L.  Ed.  747,  affirming  decree  (O.  C.)  23  F.  270, 
10  Sawy.  639. 

Act  Cong.  March  8,  1851,  "to  ascertain  and 
settle  the  private  land  daims  in  the  state  of  Cal- 
ifornia" (9  Stat  631),  created  a  board  of  com- 
missioners, to  which  all  persons  claiming  land 
under  any  right  or  title  derived  from  the  Span- 
ish or  Mexican  government  were  required  to  pre- 
sent their  claims  for  examination  and  determi- 
nation within  two  years  from  its  date,  with  such 
documentary  evidence  and  testimony  of  wit- 
nesses as  they  relied  on  to  support  their  daima, 
and  provided  that  if,  on  examination,  they  were 
found  by  the  board,  and  by  the  courts  of  the 
United  States  to  which  an  appeal  could  be  tak- 
en, to  be  valid,  the  daims  should  be  confirmed 
and  surveyed,  and  patents  therefor  issued  to  the 
claimants,  but  that  all  lands,  the  daims  to 
which  were  not  presented  to  the  board  within 
that  period,  should  be  considered  as  a  part  of 
the  public  domain.  Held,  that  a  patent  issued 
after  a  claim  was  surveyed  and  located  was  con- 
dusive,  both  as  to  the  validity  of  the  title  of 
the  claimant  and  the  extent  and  boundaries  of 
his  daim,  as  against  all  ];>ersons  not  claiming 
by  superior  title,  such  as  would  enable  them  to 
contest  the  action  of  the  government  respecting 
the  property.— More  v.  Steinbach,  127  U.  S.  70, 
8  S.  Ct  1067,  32  L.  Ed.  51. 

A  survey  of  a  tract  of  land  confirmed  to  the 
city  of  San  Francisco  as  successor  of  a  Mexican 
pueblo,  which,  in  running  the  shore  line  of  the 
bay  of  San  Francisco,  followed  the  line  of  ordi« 
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nary  high  tide  of  Mission  creek,  a  navigable 
arm  of  the  bay,  was  approved  by  the  commis- 
sioner of  the  general  land  office,  but  his  approv- 
al was  set  aside  by  the  secretary  of  the  in- 
terior, and  a  new  survey  was  ordered  by  the 
latter,  and,  under  his  directions,  was  made,  in 
which  the  shore  line  of  the  bay  was  run  across 
the  mouth  of  Mission  creek;  and  the  latter  sur- 
vey was  approved  by  the  commissioner  of  the 
general  landoffice,  and  a  patent  was  issued 
thereon  to  the  city,  following  the  lines  of  such 
latter  survey.  In  ejectment  for  land  lying  on 
Mission  creek  above  the  shore  line  of  the  bay, 
and  embraced  in  the  patent,  but  not  in  the  first 
survey,  brought  against  a  defendant  claiming  ti- 
tle derived  from  the  city  under  the  patent,  plain- 
tiffs claimed  under  a  grant  of  the  land  from  the 
state  tide-land  commissioners,  as  land  which 
had  passed  to  the  state,  on  its  admission  to  the 
L'nion.  by  virtue  of  its  sovereignty  over  all  tide- 
lands  below  the  high-water  line.  Held,  that  pa- 
rol evidence  that  the  land  was  below  high-water 
mark  of  the  creek  was  not  admissible ;  that  the 
patent,  following  the  decree  of  confirmation  and 
the  final  and  correct  survey  of  the  confirmed 
claim,  was  evidence  of  the  title  of  the  city  un- 
der Mexican  laws,  and  was  conclusive,  not  only 
as  against  the  government  and  against  all  par- 
ties claiming  under  it  by  title  subsequently  ac- 
quired, but  also  as  against  all  parties  except 
those  having  a  full  and  complete  title  acquired 
from  Mexico  anterior  to  that  confirmed  by  the 
decree  of  confirmation.— Knight  v.  United  Land 
Ass'n,  142  U.  S.  161,  12  S.  Ct.  258,  35  L.  Ed. 
974. 

On  appeal  in  a  suit  brought  by  the  United 
States  to  annul  for  fraud  a  patent  issued  pursu- 
ant to  an  old  Mexican  grant,  the  record  con- 
tained a  letter  written  by  the  attorney  general 
to  one  who  was  formerly  clerk  of  the  district 
court  in  which  the  cause  was  pending,  stating, 
in  answer  to  inquiry,  that  the  United .  States 
would  not  pay  the  costs,  because  it  had  no  bene- 
ficial interest  in  the  litigation,  and  that  the 
same  was  instituted  at  the  request  of  parties 
claiming  a  beneficial  interest  in  the  land,  with  the 
understanding  that  they  were  to  pay  costs. 
Held,  that  this  letter  does  not  deny  that  the 
United  States  is  under  obligation  to  third  par- 
ties in  respect  to  the  relief  invoked,  which  obli- 
gation is  sufficient  ground  for  maintaining  a  suit 
to  set  aside  the  patent.— San  Pedro  &  Cation  del 
Agua  Co.  V.  United  States,  146  U.  S.  120,  13 
S.  Ct.  94,  86  L.  Ed.  911,  affirming  decree  United 
States  V.  San  Pedro  &  Cafion  del  Agua  Co., 
4  N.  M.  (Gild.)  405,  17  P.  337. 

Where  a  patent  issued  pursuant  to  an  old 
Mexican  grant  is  made  according  to  a  survey 
which  is  fraudulently  extended  so  as  to  include 
a  town  where  the  inhabitants  hold  possession 
by  the  indefinite  and  unrecorded  titles  of  dwel- 
lers in  Mexican  villages,  the  United  States,  in 
view  of  the  stipulation  to  respect  existing  rights 
contained  in  the  treaty  of  cession,  is  undet*  obli- 
gation to  set  aside  the  patent,  even  though  the 
same  expressly  recites  that  it  is  not  to  affect  the 
claims  of  third  persons;  for  the  government 
owes  at  least  a  moral  obligation  not  to  burden 
the  equitable  rights  of  the  villagers  by  an  ap- 
parently adverse  legal  titled— Id, 

Where  one  claiming  under  an  old  Mexican 
grant  has  obtained  a  patent,  wjiich  by  a  fraudu- 
lent extension  of  the  survey  is  made  to  include 
valuable  mineral  lands,  the  United  States  has  a 
direct  pecuniary  interest,  which  will  enable  it  to 
maintain  a  suit  to  set  aside  the  patent.— Id. 

A  patent  from  the  United  States,  based 
upon  the  confirmation  of  a  grant  from  the  Mexi- 
can government  by  the  board  of  land  commis- 
sioners, under  the  act  of  congress  of  1851  (9 
Stat  631,  c  41),  giving  the  board  jurisdiction 
over  claims  "by  virtue  of  any  right  or  title  de- 
rived  from   tlie   Spanish    or   Mexican    govern- 


ment," cannot  be  attacked  colIateraUy  on  the 
ground  that  the  grant  was  invalid,  and  that 
the  board  had  no  jurisdiction  to  confirm  an  in- 
valid claim,  since  the  board  is  given  jurisdiction 
to  consider  whatever  is  necessary  to  the  validity 
of  the  daim,  including  the  question  of  the  fact 
of  a  grant  or  the  power  to  grant.  Judgment, 
Los  Angeles  Farming  &  Milling  Co.  v.  Thomp- 
son, 49  P.  714,  117  Cal.  594,  affirmed.— Thomp- 
son V.  Los  Angeles  Farming  &  Milling  Co.,  21 
S.  Ct.  289,  180  U.  S.  72,  45  L.  Ed.  432. 

^=s>223.   Title    and   rlglits   acquired. 

See  41  Cent   Dig.  Pub.  Lands,   8S  706-719.  721-725. 

In  1798  Moses  Austin  took  possession  of  and 
improved  lands  in  the  present  state  of  Missouri, 
under  an  order  of  the  Spanish  governor  general 
of  the  territory  of  Louisiana  that  he  be  placed 
in  possession.  In  1799  an  ordtt  of  the  lieuten- 
ant governor  of  the  territory,  that  the  lands  be 
surveyed,  and  Austin  be  put  legally  in  posses- 
sion, w&s  executed  and  the  certificate '  of  sur^ 
vey  recorded.  Held,  that  such  acts,  taking  place 
before  the  treaty  of  St  Ildefonso,  gave  Austin  a 
property  interest  in  the  land,  which,  at  least  as 
between  private  parties,  could  be  transferred  by 
mortgage,  or  reached  by  judicial  process. — ^Bryan 
V.  Kennett,  113  U.  S.  179.  5  S.  Ct  407,  28  U 
Ed.  908. 

Petitioners  were  entitled  to  certain  lands  in 
Florida,  owned  by  them  under  a  Spanish  land 
grant.  HM,  that  if  the  United  States  govern- 
ment had  sold  the  lands,  in  whole  or  in  part, 
petitioners  would  be  entitled  to  scrip  for  other 
public  lands  of  equal  extent  to  those  sold. — ^Unit- 
ed States  y.  De  Morant,  123  U.  S.  335,  8  S. 
Ct.  189,  31  L.  Bd.  171. 

The  city  council  passed  an  ordinance  relin- 
quishing to  plaintiff  and  other  persons  in  posses- 
sion of  public  land  within  the  corporate  limits 
the  city's  claim  to  such  land,  and  then,  by  a  later 
ordinance,  took  part  of  the  land  in  plaintiffs 
possession  for  a  public  square.  Congress  after- 
wards granted  the  land  within  the  corporate 
limits  to  the  city  for  the  uses  and  purposes 
specified  in  these  two  ordinances.  Held,  that 
plaintiffs  title  being  based  on  the  grant,  which 
referred  to  both  ordinances,  he  acquired  through 
the  first  ordinance  no  vested  right  to  the  land 
taken  by  the  second.— Clark  v.  City  and  County 
of  San  Francisco,  124  U.  S.  639,  8  S.  Ct.  659,  31 
L.  Ed.  553. 

A  patent  from  the  United  States  may  be 
collaterally  attacked  by  showing  that  the  land 
covered  by  it  was  a  portion  of  a  Mexican  nrant 
which  had  previously  been  conveyed  by  the  Mex- 
ican authorities  to  a  private  person,  and  that 
said  conveyance  had  been  confirmed  by  the 
United  States  land  co^nmissioners,  and,  on  ap- 
peal, by  the  district  and  supreme  courts;  and 
that,  therefore,  the  officers  of  the  government 
had  no  authority  to  issue  the  patent— Doolan  v. 
Carr,  125  U.  S.  618,  8  S.  Ct  1228,  31  L.  Ed. 

OAA 

Act  Cong.  June  13,  1812,  providing  that  the 
rights,  claims,  and  titles  to  village  lots,  or  com- 
mon field  lots,  belonging  to  St.  Louis,  and  other 
enumerated  villages  of  Missouri  (formerly  Loui- 
siana) Territory,  inhabited,  cultivated,  or  pos- 
sessed before  December  20,  1803  (the  date  the 
French  cession  became  operative),  should  be  con- 
firmed to  the  inhabitants  of  the  villages  accord- 
ing to  their  respective  rights  in  common  there- 
to, establishing  a  board  of  commissioners  to  ex- 
amine and  confirm  the  titles  of  claimants,  and 
requiring  the  territorial  surveyor  to  survey  and 
mark  out  the  village  boundaries  inclusive  of  the 
lots,  operated  as  a  grant  in  prsesenti  of  the  land, 
passing  the  title  thereto  out  of  the  United  States 
at  once,  and  a  later  act  giving  land  so  possessed 
by  and  confirmed  to  individuals  under  the  stat- 
ute, but  not  yet  surveyed,  to  the  state  for  school 
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purpofles,  is  yoid.— Glasgow  v.  Baker,  128  IT.  S. 
560,  9  S.  Gt.  154,  82  L.  Ed.  513. 

To  locate  a  Mexican  grant  there  must  be 
evidence  that  the  place  of  location  agrees  with 
the  description  in  the  grant;  and  the  effect  of 
such  evidence  is  for  the  jury.— Pin kerton  v. 
T>edoux,  129  U.  S.  346,  9  S.  Ct.  399,  32  L.  Ed. 
706. 

Act  Cong.  Sept  28,  1850,  granting  to  the 
states  all  swamp  and  overflowed  land  within 
their  limits,  could  not  apply  to  or  affect  land 
owned  under  the  Mexican  law  by  the  pueblo  at 
San  Francisco,  and  afterwards  by  the  city  of 
San  Francisco,  as  its  successor.— City  and  Coun- 
ty of  San  Francisco  v.  Le  Roy,  138  U.  S.  656, 
11 B.  Ct  364,  34  L.  Ed.  1096. 

A  Mexican  grant,  after  giving  the  bounda- 
ries of  the  land,  described  it  as  containing,  in 
all,  two  square  leagues, — a  little  more  or  less; 
and  the  confirmation  was  of  that  quantity,  if 
contained  within  the  boundaries  named;  and, 
if  a  less  quantity  were  found  to  be  within  the 
boundaries,  then  the  confirmation  was  for  the 
less  quantity,  and  for  all  the  tract  described. 
By  actual  survey  the  boundaries  were  found  to 
contain  nearly  lO  square  leagues.  Held^  that 
this  was  a  grant  of  quantity,  constituting  a 
fioat,  to  be  located  at  the  pleasure  of  the  gov- 
ernment within  the  boundaries  described*  and 
hence  did  not  operate  to  withdraw  the  whole 
tract  from  sale,  pre-emption,  or  grant  pending 
the  location  of  the  two  square  leagues.— -Carr  v. 
Ouigley,  149  U.  S.  652,  13  a  Ct  961,  37  L.  Ed. 
885. 

Under  the  Spanish  government,  on  the  or- 
ganization of  a  town,  four  square  leagues  of 
land  did  not  vest  in  it  by  mere  operation  of 
law ;  but  it  was  necessary  that  the  proper  au- 
thorities should  particularly  designate  the  land 
to  be  acquired.— United  States  v.  City  of  Santa 
F^,  17  S.  Ct.  472, 165  U.  S.  675,  41  L.  Ed.  874. 

Under  the  Spanish  law  the  assignment  of  a 
tract  of  land  within  given  boundaries  b^  the 
governor  of  a  province  to  individuals  associating 
themselves  together  for  the  establishment  of  a 
town  or  pueblo  did  not  vest  the  title  in  the  mu- 
nicipality, but  the  fee  remained  in  the  king,  by 
whose  representatives  grants  to  individuals  in 
severalty  were  thereafter  made;  hence,  on  the 
cession  of  the  territory  embracing  such  town  to 
the  United  States,  the  title  to  all  lands  within 
the  boundaries  named  in  such  assignment,  not 
previously  allotted  to  individuals,  passed,  through 
the  government  of  Mexico,  to  the  United  States. 
—United  States  v.  Sandoval,  17  S.  Ct  868,  167 
U.  S.  278,  42  L.  Ed.  168. 

Three  pueblos  joined  in  a  petition  to  the 
captain  general,  in  which  they  stated  that  cer- 
tain land  in  their  vicinity  had  been  considered 
their  pasture  ground,  and  that  in  some  urgent 
cases  the  tract  was  also  used  as  pasturage  for 
the  horses  of  the  royal  garrison ;  and  they  pray- 
ed that  his  excellency  would  "be  pleased  to  de- 
clare said  valley  to  be  the  legitimate  pasture 
grounds  and  pastures  of  the  pueblos."  The  cap- 
tain eeneral  thereafter  made  a  decree  granting 
the  aforesaid  lands  "for  pasturing  the  stock  and 
horses  of  the  aforesaid  three  pueblos";  desig- 
nating the  boundaries,  and  reserving  the  right, 
in  case  of  necessity,  of  pasturing  the  horses  of 
the  royal  garrison  thereon.  The  decree  then 
declared  that  the  pueblos  "will  hold  the  same, 
with  legitimate  title,  under  this  royal  grant,  so 
that  they  be  not  molested  by  any  Spanish  citizen 
or  dtizens  taking  their  stock  thereupon,  deeming 
the  pasture  to  be  common."  Held,  that  this 
grant  did  not  vest  the  title  to  the  lands  in  the 
petitioners,  but  was  a  mere  license  to  use  the 
lands  for  pasturage,  and  that,  if  such  license  was 
not  revoked  by  certain  subsequent  grants,  it  was 
revoked  by  the  treaty  ceding  the  territory  to  the 
United  States.— Pueblo  of  SSia  v.  United  States, 
18  S.  Ct  42,  168  U.  S.  198,  42  L.  Ed.  434. 

Lands  previously  confirmed  by  act  of  con- 
gress to  Indian  pueblos  should  be  excepted  from 


a  decree  of  confirmation  of  a  Spanish  grant 
even  if  the  previous  grant  by  Congress  to  1^ 

Eueblos  may  be  void,  as  the  effect  of  the  C6»- 
rmation  is  only  to  release  all  claim  of  title  by 
the  United  States,  and  it  is  not  iheiimbent  upcm 
the  court  of  private  land  clainM  to  determine* 
the  priority  of  right  as  between  the  claimant 
and  another  grantee.— United  States  v.  De  la 
Paz  Valdez  de  Conway.  20  S.  Ct  13.  175  U.  & 
60,  44  L.  Ed.  72. 

An  indemnity  under  the  private  land  claim 
act,  §  14,  cannot  be  adjudged  when  no  snch 
claim  is  made  bv  the  petition.— Town  of  Real 
De  Dolores  Del  Oro  v.  United  States,  20  S.  Ct 
17,  175  U.  S.  71,  44  L.  Ed.  76. 

A  personal  judgment  against  the  United 
States  for  the  indemnity  provided  by  th»  pri- 
vate land  claim  act,  i  14,  in  case  the  lands  de- 
creed to  a  claimant  have  been  sold  or  granted 
by  the  United  States  to  any  other  person,  is  au- 
thorized only  when  such  lands  have  been  sold 
or  granted  as  public  lands  for  a  consideration 
which  equitably  belongs  to  the  owner  of  the 
land,  and  not  where  the  government  has  merely 
released  its  interest  to  one  apparently  holding 
a  good  title  under  a  Spanish  or  Mexican  ^rant 
which  subsequently  turns  out  to  be  invalid  by 
reason  of  an  older  or  better  title.— Id. 

A  claim  for  lands  within  the  limits  of  a 
grant  which  has  been  confirmed  by  congress, 
and  for  which  a  patent  has  been  issued  to  an- 
other party,  is  properly  rejected  by  the  court 
of  private  land  claims.— Id. 

A  grant  in  severalty  was  made  by  a  Mexi- 
can grant  to  an  applicant  and  his  associates, 
when  it  directed  the  alcalde  to  place  them  in 
possession,  "setting  forth  a  general  donation,  in 
which  shall  necessarily  be  stated  the  boundaries 
of  said  possession,"  also  requiring  the  alcalde  to 
"take  charge  of  the  general  document  of  distri- 
bution, which  shall  be  for  the  archives,"  and  to 
"give  testimonies  therefrom  as  may  be  request- 
ed," especially  when  it  appears  that  the  alcalde 
distributed  the  lands  to  them  severally,  giving 
juridical  possession  accordingly. — United  States 
V.  Pena,  20  S.  Ct  165,  175  U.  S,  500,  44  L. 
Ed.  251. 

A  recital  in  a  patent  from  the  United 
States,  confirming  a  Mexican  land  grant  to  the 
original  grantees,  "their  heirs,  successors  in  in- 
terest, and  assigns,"  that  two  persons  named 
therein  had  acquired  an  undivided  interest  in 
the  land,  which  patent  was  based  on  a  decree 
to  that  effect  of  the  Court  of  Private  Land 


Claims,  established  by  Act  March  3,  1891,  c. 
765],  is  sufficient  to  establish' a  record   title 
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in  the  persons  so  named  as  against  others  hold- 
ing merely  by  adverse  possession,  although,  un- 
der sections  8  and  13,  of  that  act,  the  confirma- 
tion of  the  grant  by  that  court  only  quitclaims 
the  title  of  the  United  States,  and  saves  the 
rights  of  third  parties.  Judgments,  Curtis  v. 
Boquillas  Land  &  Cattle  Co.,  71  P.  924,  8  Ariz. 
258,  and  76  P.  612,  9  Ariz.  62,  affirmed.— Her- 
rick  V.  Boquillas  Land  &  Cattle  Co.,  26  S.  Ct 
192,  200  U.  S.  96,  50  L.  Ed.  38a 

Title  to,  and  power  to  dispose  of,  unallotted 
land  within  the  exterior  boundaries  of  a  Span- 
ish land  grant  passed  to  the  United  States  on 
acquisition  of  the  territory,  and  where  juridical 
possession  and  allotment  were  made  to  persons 
not  petitioning  therefor,  while  no  land  was  al- 
lotted to  some  of  the  i>etitioners,  such  grant  was 
therefore  communal,  in  which  settlers  and  no 
others  could  by  allotment  obtain  an  individual 
interest.— Bond  v.  Unknown  Heirs  of  Barela, 
33  S.  Ct  809,  229  U.  S.  488.  57  L.  Ed.  1292,  af- 
firming judgment  120  P.  707,  16  N.  M.  660. 

A  patent  issued  to  the  town  of  Tome,  N. 
M.,  following  congressional  confirmation  by  Act 
Dec.  22,  1858,  of  a  Spanish  communal  grant 
passed  title  to  all  the  unallotted  lands  from  the 
United  States  to  the  town,  without  any  trust 
for  the  heirs  of  the  persons  named  in  the  origi- 
nal grant—Id. 
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Land  common  to  two  oyerlapping  Mexican 
grants,  one  of  which  preceded  the  other  in  all 
the  steps  prior  to  the  confirmation  of  both  by 
Ck>ngre8s  in  Act  June  21,  1860,  which  in  section 
4  saved  to  each  grant  its  rights  against  the  oth- 
er, belongs  to  the  earlier  grant.— Jones  v.  St 
Louis  Land  &  Cattle  Co.,  34  S.  Ct.  419,  232  U. 
S.  355,  58  L.  Ed.  636,  reversing  judgment  Stone- 
road  V.  Beck,  120  P.  898,  16  N.  M.  754. 

^=:»224.   Claimant  preferred  as  purchas- 
er on  rejeotion  of  claim. 

See  41  Cent.  Dig.  Pub.  Land8»  8  720. 

Section  7,  Act  July  23, 1866.  which  gives  to 
bona  fide  purchasers  of  lands  "of  Mexican  gran- 
tees," whose  grants  have  been  subsequently  re- 
jected, a  right  to  purchase  the  same  at  the  min- 
imum price,  is  not  limited  to  lands  of  which 
there  was  an  actual  grant  by  the  Mexican  au- 
thorities, but  includes  lands  supposed  to  have 
been  granted,  though  it  turns  out  that  no  for- 
mal grant  was  ever  made.  Judgment,  73  F.  120, 
19  C.  C.  A.  392,  affirmed.— Beley  v.  Naphtaly, 
18  S.  Ct.  354,  169  U.  S.  853.  42  L.  Ed.  775. 

That  a  purchase  was  made  from  the  Mexi- 
can grantees  after  the  claim  had  been  rejected 
b^  the  board  of  land  commissioners  and  by  the 
district  court,  and  while  it  was  pending  on  ap- 
peal in  the  supreme  court,  did  not,  as  matter  of 
law,  prevent  the  purchaser  from  being  a  bona 
fide  purchaser,  in  the  meaning  of  the  act 
Whether  he  was  a  bona  fide  purchaser  in  fact 
was  a  question  to  be  determined  by  the  lapd  de- 
partment on  his  application  for  a  patent,  and, 
after  issuance  of  a  patent,  is  not  open  to  re-ex- 
amination by  the  courts. — Id. 

The  preferred  right  of  purchase  given  by 
the  statute  is  assignable  so  as  to  transfer  all 
the  purchaser's  rights,  thoup:h  the  assignee  took 
with  notice  of  the  final  rejection  of  the  claim 
by  the  supreme  court.— Id. 

VI.    TITLES  DEBITED  FROM  HTDIANS. 

[No  paragraphs  or  refererices  In  this  Digest.  But 
see  «L  Cent.  Dig.  Pub.  Lands,  ||  728-780.] 

PUBLIC  LAWS. 

See  Statutes. 

PUBLIC  MEETINGS. 

See  Towna,  ^917-21 

PUBLIC  NUISANCL 

See  NaJaance,  ^siW-SH. 

PUBLIC  OFFICERS. 

See  Oflicen. 

PUBLIC  POLICY. 

Validity  of  constitutional  provisions  of  monastic 
orders,  see  Religious  Societies,  ^=»18. 

Validity  of  contracts,  see  Contracts,  ^=s»101- 
13a 

PUBLIC  PROPERTY. 

See- 
Adverse  Possession,  ^=»7,  8. 
Counties,  ^=»108. 

Municipal  Corporations,  ^=»225,  420. 
States.  «=s>89. 
Taxation,  «s»181-188. 

PUBLIC  PROSECUTORS. 

See  District  and  Prosecuting  Attorneys. 


PUBLIC  RECORDS. 

See  Records. 

PUBLIC  REVENUE. 

See- 
Internal  Revenue. 
Taxation. 

PUBLIC  SALES. 

See  Judicial  Sales. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districto,  «=a22-106. 

PUBLIC  SERVICE  COMMISSIONS. 

Impairment  of  contract  obligation  by  order  of 
railroad  commission,  see  Constitutional  Law, 

PUBLIC  SERVICE  CORPORATIONS. 

See- 
Canals. 

Carriers,  «=s>406%. 
Commerce. 
Contracts,  ^=9128. 
Corporations. 

District  of  Columbia,  ^=s»22. 
Electricity. 
Ferries. 
Gas. 

Internal  Revenue,  ^=»2. 
Mandamus,   ^=»180-188. 
Municipal  Corporations,  ^=»67&-686. 
Railroads. 
Shipping. 
Street  Railroads. 
Telegraphs  and  Telephones. 
Turnpikes  and  Toll  Roads. 
V^arehousemen. 
Waters  and  Water  Courses,  ^=s»183>277. 

PUBLIC  USL 

See- 
Dedication. 

Eminent  Domain.  ^=»1&-41. 
Patents,  «=»76-79. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Couraes,  ^9183-277. 

PUBLIC  WAYS. 

See— 
Highways 
Municipal*  Corporations,    ^=»664-686^    755- 

825. 

PUBLIC  WORKS. 

See- 
Bridges,  ^=»6,  7. 

Canals,  ^=»4,  5. 

Counties,  ^s»127. 

District  of  Columbia,  ^=s»13-16i. 

Drains. 

Highways. 

Ijevees 

Municipal  Corporations,  ^=964,  272-579,  911. 

Waters  and  Water  Courses,  ^b»183. 
Class  legislation,  see  Constitutional  Law,  ^s» 

208. 
Construction  of  vessels  for  United  States,  see 

United  States,  ^=s>67,  14. 
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Due  process  of  law,  see  Constitutional  Law, 
<S=»275. 

ISqual  protection  of  laws,  see  Constitutional 
LfEW,  <S=»238. 

Liability  of  contractor  for  loss  on  destruction 
of  incompleted  work,  see  United  States,  ^=5> 
74. 

Privileges  and  immunities  of  citizens  of  Unit- 
ed States,  see  Constitutional  Law,  ^=»207. 

Subjects  and  titles  of  acts,  see  Statutes,  <8=» 
123. 

PUNISHMENT. 

See  Criminal  Law.  €fc»1208-1221,  and  cross 
references    preceding    those    sections. 

PUNITIVE  DAMAGES. 

See  Damages,  ^=»92. 


See  Food. 


PURE  FOOD  LAWS. 
QUALIFICATIONS. 


Of.  particular  officers  or  other  persons,  see— 
,    Assignments  for  Benefit  of  Creditors,  ^=»201. 

Attorney   and   Client.  C     ' 

Bankruptcy,  ^=>75,  t6. 

Elections,  <d==>60. 

Evidence,  <&::>536-^4a 

Grand  Jury,  ^=»5. 


Of  particular  officers  or  other  persons. 
Officers,  <S=>26-30. 
Witnesses,  ^=»41-219. 

QUALIFIED  PRIVILEGE. 

See  Libel  and  Slander,  ^=:»42. 

QUANTITY. 

See  Vendor  and  Purchaser,  ^=:»34,  65,  161* 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUARANTINE. 

See  Health,  ^=»24. 

Diseased  animals,  see  Animals,  ®=»30. 

Regulation  as  regulation  of  commerce,  see  Oom- 

merce,  ^=»7,  52,  78. 
Violation  of  treaty,  see  Treaties,  ^=s>14, 

QUASHING. 

See  Indictment  and  Information,  ^=»13&'140l 

QUIA  TIMET. 

See  Quieting  Title. 


QUIETING   TITLE. 

Scope-Note. 

[INCLUDES  actions  for  determination  of  conflicting  claims  to  real  property  or  re- 
moTal  of  clouds  on  title  thereto,  whether  under  the  Jurisdiction  of  courts  of  equity  or  un- 
der statutory  provisions;  statutory  actions  to  determine  adverse  claims  to  money  or  per- 
sonal property;  nature  and  scope  of  the  remedy  in  general;  grounds  of  such  actions  and 
defenses  theret6;  by  and  against  whom  and  as  to  what  property,  rights,  and  claims  they 
may  be  maintained;  procedure  therein;  incidental  relief;  judgments  or  decrees,  and  en- 
forcement thereof;    review  of  proceedings;    and  costs  in  such  actions. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysisj 

Analysis. 

I.  Right  of  Action  and  Defenses. 

^=9  3.  Grounds  for  relief  in  equity  in  general. 

7.  Cloud  on  title. 

9.  Title  of  plaintiff. 

10.  In  general. 

12.  Possession  of  plaintiff. 

14.  Conditions  precedent. 

18.  Statutory  remedies  for  determination  of  adverse  claims. 

22.  Title  of  plaintiff. 

23.  Possession  of  plaintiff  in  general. 

II.  Proceedings  and  Relief. 

33.  Pleading. 

34.  Bill,  complaint,  or  petition  in  general. 

35.  Allegations  as  to  title  and  possession. 

37.  Plea  or  answer. 

47.  Trial  or  hearing. 

48.  Scope  and  extent  of  relief. 

49.  in  general. 
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Cross-References. 


Doubt  or  dispute  as  to  title  ground  for  relief 

by  injunction,  see  Injunction,  ^=:»37. 
Dueprocess  of  law,  see  Constitutional  Law,  ^3» 


Mining  claim,  see  Mines  and  MineraliL  ^=938. 
Procedure   in   federal   courts,   see   adoption   of 

practice  of  state  courts,  see  Courts,  ^=s»335. 
Tax  titles,  see  Taxation,  «=>793-805. 


I.  BIGHT  OF  ACTION  AND  DEFENSES. 

^3»3*   Oroiiads    for   relief   in    equity    in 
SeneraL 

8ee  41  Cent.  Dig.  Quiet  T.  S  S. 

A  court  of  equity  will  interfere  to  remove 
difficulties  in  the  way  of  owners  of  property 
wben,  from  causes  beyond  their  control,  theij 
use  and  enjoyment  of  it  are  obstructed. — Sharon 
V.  Tucker,  144  U.  S.  533,  12  S.  Ot  720,  36  L. 
Ed.  532;  Stellwagen  v.  Same,  144  U.  S.  548, 
12  S.  Ct,  724,  36  L.  Ed.  637. 

The  right  to  equitable  relief  against  an  in- 
valid ordinance  reducing  the  rates  of  a  water 
company  in  violation  of  a  contract,  on  the 
ground  that  it  is  a  cloud  upon  title,  is  not  pre- 
cluded by  the  fact  that  the  ordinance  is  void, 
where  its  invalidity  appears  only  when  it  is 
considered  in  connection  with  the  contract  and 
evidence  showing  what  the  rates  were  when  the 
contract  was  made.  Judgment,  Los  Angeles 
City  Water  Co.  v.  Oity  of  Los  Angeles,  88  F. 
720,  affirmed. — City  of  Los  Angeles  v.  Los  An- 
geles City  Water  Co.,  20  S.  Ot.  736,  177  U.  S. 
658,  44  L.  Ed.  886. 

^=:»7.   Olond  on  title. 

See  41  Cent  Dig.  Quiet.  T.  Sfi  14-88. 

Verbal  assertions  of  ownership  do  not  con- 
stitute a  cloud  upon  title,  to  remove  which  the 
aid  of  a  court  of  equity  can  be  invoked. — De- 
vine  V.  City  of  Los  Angeles,  26  S.  Ct.  652,  202 
r.  S.  813,  60  L.  Ed.  1046. 

A  cloud  on  the  title  of  the  ovmer  of  land 
in  Greer  county,  Okla.,  under  patent  from 
the  United  States,  created  by  the  record  of  a 
deed  previously  executed  by  him  while  he  was 
claiming  ownership  under  a  Texas  patent,  in 
pursuance  of  an  arrangement  whereby  the  gran- 
tees were  to  sell  the  land  and  to  collect  certain 
notes  for  the  purchase  price  of  property  which 
the  grantor  had  already  sold,  and  to  turn  over 
two-thirds  of  the  proceeds  to  the  grantor,  re- 
taining one-third  for  their  commissions,  will 
be  removed  and  tlie  deed  canceled,  where  the 
project  was  abandoned  and  the  deed  was  re- 
turned to  the  grantor,  together  with  the  notes. 
Judgment  (1906)  87  P.  660,  17  Okl.  40,  affirm- 
ed.—Bogard  v.  Sweet,  28  S.  Ct  595,  209  U.  S. 
464,  52  L.  Ed.  892. 

The  inability  of  the  grantee  in  a  fraud- 
ulent deed  to  recover  if  he  should  sue  does  not 
defeat  the  right  to  have  a  deed  canceled  as  a 
cloud  on  title,  where  the  invalidity  does  not  ap- 
pear upon  the  face  of  the  deed,  but  rests  partly 
on  matter  in  pais,  and  where  possession  under 
it  for  seven  years  might,  under  Civ.  Code  Ga. 
1895,  i  3589,  give  title.  Decree,  Ashbum  v. 
Graves  (1907)  149  F.  968,  79  C.  C.  A.  478. 
reversed.— Graves  v.  Ashbum,  30  S.  Ct  108, 
215  U.  S.  331,  54  L.  Ed.  217. 

€=>9.   Title  of  plaintiff. 

See  41  Cent.  Dig.  Quiet  T.  88  86-4S. 

^»10.  — —  In  general* 

See  41  Cent.  Dig.  Quiet.  T.  8S  36-42. 

An  attachment  and  long-continued  posses- 
sion thereunder  is  a  sufficient  basis  on  which  to 
maintain  a  bill  to  quiet  title  against  a  fraudu- 
lent grantee  of  the  debtor,  without  regard  to  the 
validity  of  a  prior  like  suit  against  the  same 


defendant,  the  proceedings  in  which  have  been 
lost.— Wehi-man  v.  Conklin,  155  U.  S.  314,  15 
S.  Ct.  129,  39  L.  Ed.  167. 

^=>12.   Possession  of  plaintiff. 

See  41  Cent.  Dig.  Quiet.  T.  88  H  45. 

Where  a  debt  originally  due  to  the  United 
States  by  virtue  of  an  assessment  of  an  internal 
revenue  tax  has  been  merged  in  the  tax  sale 
and  purchase  in  pursuance  thereof  by  the  Unit- 
ed States,  the  United  States  holds  the  legal  ti- 
tle to  the  land^  and  has  an  adequate  remedy  at 
law  in  the  action  of  ejectment  against  the  orig- 
inal owners  in  possession,  or  against  any  gran- 
tee in  possession  who  becomes  such  subsequent 
to  the  assessment  of  the  tax,  and  a  bill  in  equi- 
ty to  remove  the  cloud  will  not  lie. — United 
States  V.  Wilson,  118  U.  S.  86,  6  S.  Ct  991, 
30  L.  Ed.  110. 

Actual  possession  is  not  necessary  in  a  suit 
in  equity  to  establish,  as  matter  of  record,  a 
title  gained  by  prescription,  and  to  determine  its 
validity  as  against  any  one  claiming  under  the 
former  owner. — Sharon  v.  Tucker,  144  U.  S. 
533,  12  S.  Ct.  720,  36  L.  Ed.  532 ;  Stellwagen 
V.  Same,  144  U.  S.  648, 12  8.  Ct.  724,  36  L.  Ed. 
537. 

Where  a  railroad  company,  which  has  pur^ 
chased  large  tracts  of  land,  constructs  its  road 
and  appurtenances  over  certain  parcels  thereof, 
the  possession  thus  held  of  a  part  may  be  re- 
garded as  sufficient  constructive  possession  of 
the  remainder,  which  are  in  fact  vacant  and  un- 
occupied, to  support  a  bill  to  quiet  title  to  the 
while.— Roberts  v.  Northern  Pac.  R.  Co.,  158  U. 
S.  1,  15  S.  Ct.  756,  39  L.  Ed.  873,  affirming 
judgment  (C.  C.)  Northern  Pac.  R.  Co.  v. 
Roberts,  42  F.  734. 

Bona  fide  purchasers  of  forfeited  lands  from 
a  railroad  company,  who  are  not  in  possession 
and  have  not  attempted  to  exercise  their  right 
under  Act  Cong.  March  3,  1887,  c.  376,  {  5,  24 
Stat.  556  [U.  S.  Comp.  St.  1901,  p.  1595], 
to  purchase  the  lands  from  the  United  States, 
are  not,  by  reason  of  such  right  to  purchase,  en- 
titled to  maintain  an  action  to  quiet  title  against 
persons  claiming  an  adverse  interest  therein. 
Decree  62  P.  269,  129  Cal.  673,  affirmed.— San 
Jose  Land  &  Water  Co.  v.  San  Jose  Ranch  Co., 
23  S.  Ct.  487,  189  U.  S.  177,  47  L.  Ed.  765. 

Rule  that  suit  to  quiet  title  can  only  be 
brought  by  one  in  possession  has  no  application 
where  legal  remedy  in  ejectment  is  not  avail- 
able—Lancaster V.  Kathleen  Oil  Co.,  36  S.  Ct. 
711,  241  U.  S.  551,  60  L.  Ed.  1161. 

^=»14.   Conditions  pceoedent. 

See  41  Cent.  Dig.  Quiet  T.  8  46. 

The  purchaser  of  mortgaged  property,  un- 
der an  agreement  to  pay  the  lien  of  the 
mortgages  and  the  judgments  of  foreclosure 
thereon,  is  not  entitled  to  have  his  title  quieted 
as  against  the  mortgagee,  without  paying  the 
mortgage  debt,  although  the  mortgagee  in  bad 
faith  evaded  the  purchaser's  effort  to  make  such 
payment,  and  with  full  knowledge  of  the  facts, 
and  with  intent  to  defraud,  procured  from  the 
mortgagor  a  conveyance  of  a  part  of  the  prem- 
ises, and  a  new  mortgage  on  the  residue,  and 
satisfied  of  record  the  former  mortgages  and 
judgment  liens. — Stoffela  v.  Nugent,  30  S.  Ct. 
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600,  217  U.  S.  4d9,  54  Lw  Ed.  856,  reversing  de- 
cree, Nugent  V.  Stofella  (1906)  84  P.  910,  10 
Ariz.  151. 

^=9 18.  Statutory  remedies  for  detorml* 
nation  of  adverse  elaims. 

See  II  Cent  Dig.  Quiet  T.  81  48-58. 

<&s>22.  Title  of  plaintiir. 

See  41  Cent  Dig.  Quiet  T.  8  54. 

Under  the  Nebraslca  statute,  providing  for 
tlie  bringing  of  an  action  against  an  adverse 
claimant,  it  is  not  necessary  for  plaintiff  to  ob- 
tain a  previous  judgment  in  favor  of  the  valid- 
ity of  his  title  in  order  to  maintain  his  action. 
—Holland  v.  Challen,  110  U.  S.  15,  3  S.  Ct  495, 
28  U  Ed.  52. 

A  statute  enabling  a  i^erson  to  sue  to  re- 
move a  doud  on  title,  notwithstanding  he  is  not 
in  possession,  does  not  dispense  with  necessity 
of  showing  that  he  is  vested  with  the  legal  title, 
and  is  entitled  to  possession.— Frost  v.  Spitley, 
121  U.  S.  552,  7  S.  Ct  1129,  30  L.  Ed.  1010. 

®=»23.  -^  Possession     of     plaintiif     in 
general. 
See  41  Cent  Dig.  Quiet  T.  88  56,  66. 

Under  the  Nebraska  statute  providing  that 
any  one,  whether  in  actual  possession  or  not, 
claiming  title  to  real  estate,  may  bring  an  action 
against  any  adverse  claimant  for  the  purpose  of 
quieting  his  title,  it  is  not  necessary,  as  was  the 
case  at  common  law  in  bills  to  quiet  title,  that 
plaintiff,  to  maintain  his  action,  should  be  in 
possession.— Holland  v.  Challen,  110  U.  S. 
15.  3  S.  Ot.  495,  28  h.  Ed.  52. 

In  California,  one  asserting  title  to  lands, 
thou^^h  out  of  possession,  may  bring  suit  to  de- 
termine an  adverse  claim,  estate,  or  interest. — 
More  V.  Steinbach,  127  U.  S.  70,  8  S.  Ct.  1067, 
.{2  L.  Ed.  51. 


n.   PRO0EEDINO8  AND  BEI.IEF. 

Collateral  attack  on  judgment,  see  Judgment, 

te»490. 
Effect  of  adequacy  of  remedy  on  jurisdiction  in 

equity,  see  Equity,  ^=>47. 
Federal  district  in  which  suit  must  be  brought, 

see  Courts,  C=»269. 
Jurisdiction  of  action  to  quiet  title  to  personal 

property  dependent  on  situs,  see  Courts,  ^^ 

19. 
T.is  pendens,  see  Lis  Pendens,  ^=»13. 
Publication  of  process  against  nonresident,  see 

Process. 
Substituted  service  as  due  process  of  law,  see 

Constitutional  Law,  ^=»309. 

^=933.  Pleadine. 

See  41  Cent.  Dig.  Quiet.  T.  88  89-87. 


— —  Bill,   oomplaint,    or    petition 
in  general. 

See  41  Cent  Dig.  Quiet  T.  88  89.  71.  72.  76,  77. 

In  a  suit  to  quiet  title,  an  allegation  that 
defendant  claims  an  adverse  estate  or  interest 
in  the  land  is  sufficient,  without  showing  the 
nature  of  such  claim  or  its  invalidity.— Ely  v. 
New  Mexico  &  A.  R.  Co.,  129  U.  S.  291,  9  S. 
Ct  293,  32  L.  Ed.  688. 

^=»35.  — —  Allegations    as   to   title   and 
possession. 

See  41  Cent  Dig.  Quiet  T.  88  78.  74. 

In  an  action  under  Ijaws  Ariz.  1881.  No. 
59,  providing  that  an  action  may  be  brought  by 
a  person,  whether  in  possession  or  not,  to 
determine  an  adverse  claim  to  real  property,  nn 
allegation,  in  ordinary  and  concise  terms,  of  the 
ultimate  fact  that  plaintiff  owns  the  fee,  with- 
out setting  out  evidence  in  support  of  that  con- 
clusion, is  sufficient.— Ely  v.  New  Mexico  &  A. 
R.  (X,  129  U.  S.  291,  9  S.  Ct  293.  32  L.  Ed. 

68a 


In  a  bill  to  remove  clouds  from  title,  an  al- 
legation that  plaintiff  is  seised  in  fee  simple  is 
a  sufficient  allegation  that  he  has  possession  of 
the  land.— Gage  v.  Kaufman,  133  U.  S.  471,  10 
S.  Ct  406,  33  L.  Ed.  725. 

A  bill  to  quiet  title  against  a  single  adverse 
claimant  must  aver  that  complainant's  title 
has  been  successfully  tried  at  law  at  least  once. 
— Boston  &  M.  Consol.  Copper  &  Silver  Min. 
Co.  V,  Montana  Ore  Purchasing  Co.,  23  S.  Ct 
434,  188  U,  S.  632,  47  L.  Ed.  626;  Id.,  23  S. 
Ct.  440,  188  U.  S.  645,  47  L.  Ed.  634;  Same 
V.  Chile  Gold  Min.  Co.,  Id. 

In  an  action  to  determine  adverse  claims, 
it  was  unnecessary  to  allege  in  detail  plaintiff's 
chain  of  title,  or  to  refer  to  the  issuance  of  a 
patent  to  one  of  the  defendants;  and  the  fact 
that  this  was  done,  and  that  the  complaint  al- 
leged that  the  patent  was  issued  through  mis- 
take and  fraud,  did  not  alter  the  nature  of  the 
action,  or  add  anything  to  the  force  of  the 
pleadings.  Judgment,  Buffalo  Land  &  Explor- 
ation Co.  V.  Strong  Q903)  97  N.  W.  575,  91 
Minn.  84,  affirmed.— Strong  v.  Buffalo  Land 
&  Exploration  Co.,  27  S.  Ct  780,  203  U.  8.  582. 
51  L.  Ed.  327. 

The  cancellation  for  fraud  of  a  deed  to 
land  containing  pine  woods  valuable  for  timber 
and  turpentine  should  not  be  denied  because  the 
complainants  do  not  allege  that  they  are  in 
possession  of  the  land.  Decree,  Ashbura  v. 
Graves  (1907)  149  F.  968,  79  C.  C.  A.  478, 
reversed.— Graves  v.  Ashburn,  30  8.  Ct  108, 
215  U.  S.  331,  54  L.  Ed.  217. 

®=s»37.  ^^  Plea  or  answer. 

See  41  Cent.  Dig.  Quiet  T.  8  78. 

Under  Code  Civ.  Proc.  §  437,  providing  that 
the  answer  of  defendant  shall  contain  a  gen- 
eral or  specific  denial  of  the  allegations  of  the 
complaint  an  answer  in  a  suit  to  quiet  title 
need  not  allege  defendant's  title,  but  only  deny 
the  plaintiff*s  allegation,  though,  to  entitle  de- 
fendant to  avail  himself  of  an  equitable  title  as 
against  plaintiff's  legal  title,  it  should  be  si^ecif- 
ically  pleaded.  Judgment,  United  Land  Ass*n 
V.  Pacific  Imp.  Co.  (1902)  69  P.  1064,  139  C^l. 
370,  affirmed.— United  Land  Ass'n  v.  Abrahams, 
28  S.  Ct  569,  208  U.  S.  614,  52  L.  Ed.  645. 

^=»47.  Trial  or  hearing. 

See  41  Cent  Dig.  Quiet  T.  88  95-97 ;    46  Cent  Dig. 
Trial.  8  920. 

In  an  action  to  quiet  title,  there  is  no  oc- 
casion for  a  finding  as  to  any  alleged  title  of 
plaintiff  not  set  up  in  the  complaint.  Judgment, 
United  Land  Ass'n  v.  Pacific  Imp.  Co.  (1902) 
69  P.  1064,  139  Cal.  370,  affirmed.— United 
Land  Ass'n  v.  Abrahams,  28  S.  Ct  569,  208  U. 
S.  614,  52  L.  Ed.  645. 

Under  Code  Civ.  Proc.  §  437,  providing 
that  the  answer  of  defendant  shall  contain  a 
general  or  specific  denial  of  the  allegations  of 
the  complaint,  a  finding  in  a  suit  to  quiet  title 
on  the  issues  raised  by  denial  of  the  allegations 
of  the  complaint,  if  adverse  to  plaintiff,  is  suffi- 
cient, without  finding  defendant's  title. — Id. 

®=»48.   Scope  and  extent  of  relief. 

See  41  Cent  Dig.  Quiet  T.  88  98-lOL 


—  In  seneraL 

See  41  Cent.  Dig.  Quiet  T.  88  9S.  99. 

Where  equity  interferes  to  remove  difficul- 
ties in  the  way  of  owners  of  property  using 
and  enjoying  the  same,  the  form  of  relief  will 
be  adapted  to  the  circumstances  of  the  case.— 
Sharon  v.  Tucker,  144  U.  S.  533,  12  S.  Ct 
720,  36  L.  Ed.  532. 


QUITCLAIM. 

See- 
Deeds,  «=»2.5,  121. 
yiendor  and  Purchaser,  ^=»224. 


QUO   WARRANTO. 


Scope^Note. 

tlNCTjUDES  writs  of  qno  warranto  and  proceedings  by  information  or  action  In  the 
culture  of  writs  of  quo  warranto  to  try  title  to  offices,  franchises,  etc. ;  nature  and  scope 
•of  the  remedy  in  general ;  grounds  of  such  writs  or  proceedings  and  defenses  thereto ;  to 
and  -against  whom  and  as  to  what  offices,  franchises,  etc.,  they  are  allowed ;  Jurisdiction 
•eyer  and  proceedings  on  such  writs,  informations,  or  actions;  Judgments  and  enforce- 
ment (thereof ;  review  of  proceedings ;  and  costs  in  such  proceedings. 

IFttr  -related  matters  under  other  topios,  see  cross-references  after  analysisj 

Analysis. 
L  Mature  and  Grounds. 

C=»l.  Nature  and  scope  of  remedy, 

24.  Persons  entitled  to  lelief.  » 

IL  Jurisdiction,  Proceedings,  and  Relief. 
►46.  Pleading. 

52.  Demurrer. 

€0«  Scope  and'  extent  of  relief. 

Cross-References. 

Due  process  of  law,  see  Constitutional  Law,  ^s»808. 


I.  NATUBE  AND  OROUNDS, 

Remedy  by  quo  warranto  as  affecting  right  to 
mandanms,  see  Mandamus,  ^=»3. 


^s»l.  Katvre  mnd  scope  of  remedy. 

S«e  41  Cent.  Dig.  Quo  W.  8S  1»  S,  23,  28. 

Tlie  remedy  by  information  in  the  nature 
of  a  quo  warranto  is  a  civil  proceeding. — Ames 
T.  State  of  Kansas,  111  U.  S.  449,  4  S.  Ct  437, 
28  L.  Ed.  482:  Foster  v.  Same.  112  U.  S.  201, 
205,  5  S.  Ct  8,  97,  28  Ll  Ed.  629,  696. 

A  proceeding  in  quo  warranto  is  essential- 
ly a  civM,  and  not  criminal,  action,  though 
brought  in  the  name  of  the  state. — Ames  v. 
State  of  Kansas,  111  U.  S.  449,  4  S.  Ct  487, 
28  L.  Ed.  482. 


^=»24.  Persons  entitled  to  relief* 

6e6  41  Cent  Dig.  Quo  W.  |  27. 

A  citizen  and  taxpayer  making  no  claim  to 
the  office  lield  not  a  ''person  interested"  whom 
Code  D.  C.  f  1540  (31  Stat  1420,  c.  854) 
authorizes  to  apply,  on  refusal  of  Attorney  Gen- 
eral to  act,  for  leave  to  have  quo  warranto  issue 
against  usurper  of  any  office  in  the  district,  in 
view  of  section  1539,  requiring  a  third  person 
to  secure  consent  of  law  officers  and  of  the 
court — ^Newman  v.  United  States  of  America  ex 
rel.  Frizzel.  35  S.  Ct  881,  238  U.  8.  537,  59 
L.Bd.  1446. 


n.  JURISDICTIOH,    PROOEEDINQS, 
AND   REI.IEF. 

• 

Denial  of  jury  trial  due  process  of  law,  see 
Constitutional  Law,  ^=»313;  equal  protec- 
tion of  laws,  see  Constitutional  Law,  4^249. 

Irregularities  in  conduct  of  trial,  see  TriaL  ^=s> 
409.  ^ 

^=»46.   Pleadins* 

See  41  Cent  Dig.  Quo  W.  H  48-61 
^=^52.  ^^  Demurrer. 

See  41  Cent  Dig.  Qao  W.  |  S7. 

On  an  information  to  oust  from  offica  a 
foreign-bom  person  on  the  ground  that  he  is 
not  a  citizen,  an  answer,  upon  information  and 
belief,  that  the  respondent's  father  completed 
his  naturalization  before  respondent  reached  his 
majority,  and  prior  to  that  time  exercised  all 
the  privileges  of  citizenship,  is  admitted  by  a 
demurrer,  and  is  sufficient  to  show  that  respond- 
ent himself  is  a  citizen.— Boyd  ▼.  State  of  Ne- 
braska, 143  U.  S.  135.  12  S.  Ct.  375,  36  L.  Ed. 
103,  reversing  judgment  Nebraska  v.  Boyd,  31 
Neb.  682,  48  N.  W.  739,  51  N.  W.  602. 

^=»60.  Soope   and   extent   of  relief. 

See  41  Cent.  Dig.  Quo  W.  S  71. 

A  corporation  may  in  quo  warranto  in  Mis- 
souri be  subjected  to  a  substantial  fine  as  well 
as  a  judgment  of  ouster.— (1912)  Standard  Oil 
Co.  of  Indiana  v.  State  of  Missouri  ex  inf.  Had- 
ley,  32  S.  Ct.  406,  224  U.  S.  270,  56  L.  Ed. 
760,  Ann.  Cas.  1913D,  936,  affirming  judgment 
(190^)  State  ex  int  Hadley  v.  Standa^  OU 
I  Co.,  116  S.  W.  902.  218  Mo.  1. 


RACE. 

Equal  protection   of  laws,   see  Oonstltutioiia] 

Law,  «=s>214-223. 
Suffrage,  see  Election,  ^=:»11,  12. 
Violation  of  civil  rights  laws,  see  Civil  Rights. 

RAFTS. 

Rafting  logs,  see  Logs  and  Logging,  ^=»11-13. 

This  Disest  is  compiled  on  the  Key-Number  System.    For  explanation,  see  pae;e  iii. 
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RAILROAD  COMMISSION. 

See- 
Carriers,  ^=»12. 
Commerce,  ^=»33,  34,  61. 
Constitutional  Law,  ^=>154,  297-299,  803. 
Courts,  €=>366. 
Statutes,  <S=»04. 


RAILROADS. 

Scope-Note. 

[INCLUDES  the  construction,  maintenance,  regulation,  and  operation  of  railroads  to 
general ;  organization  of  railroad  companies,  and  their*  rights,  powers,  and  liabilities  In  re- 
spect of  grants  of  franchises  and  public  aid,  and  of  the  construction  and  maintenance  of 
their  roads  and  other  property,  and  their  ownership  and  conveyance  thereof,  and  the 
rights  and  liabilities  of  their  stockholders  and  officers;  and  aldo  rights,  duties,  and  11a* 
bllities  of  railroad  companies,  as  to  the  public  and  as  to  individuals,  In  respect  of  the 
management  and  operation  of  their  roads,  otherwise  than  In  their  capacities  of  employers 
or  carriers. 

[For  related  mattert  under  other  topioe,  see  oroee-referencee  after  analyeisj 

Anal'^sxs. 

I.  Control  and  Regulation  in  General. 

<&=»!%  [New,  vol.  9  Key- No.  Series].     Establishment  nr  acquisi- 
tion by  public  authorities. 
5.  Power  to  control  and  regulate. 

II.  Railroad  Companies. 

^=»16.  Stockholders. 

18.  Franchises  and  powers  in  general. 

19.  Amendment  or  revocation  of  charters. 

20.  Actions  by  or  against  companies. 
23.  Parties. 

30.  Reorganization.' 
33.  Foreign  companies. 

III.  Public  Aid. 

^|s»d4.  Rights  under  grants  of  aid  in  general. 
35.  Acceptance  and  performance  of  conditions. 
39.  Effect  of  sale,  lease,  or  consolidation  of  railroad. 
42.  Payment  or  redemption  of  securities  by  railroad  company. 

IV.  Location  of  Road,  Termini,  and  Stations. 

«=»  47.  Determination  as  to  location. 
61.  Connections  with  other  roads. 

V.  Right  of  Way  and  Othter  Interests  in  Land. 

«=»  62.  Purposes  for  which  land  may  be  acquired. 
64.  Agreements  as  to  right  of  way  or  use  of  land. 

74.  Rights  in  and  use  of  highways  and  public  places. 

75.  Grant  in  general. 

80.  Rights  in  and  use  of  road  or  land  of  other  railroad. 
82.  Abandonment  and  forfeiture  of  land  or  rights. 

VI.  Construction,  Maintenance,  and  Equipment 
^=»  88.  Crossing  other  railroads. 

91.  Determination  as  to  necessity,  place,  mode,  and 

penses  of  crossing. 

92.  Crossing  highways. 

93.  Right  to  cross. 

99.  Abolition  and  removal  of  grade  crossings. 

103.  Fences  and  cattle  guards. 

106.  Waters  and  water  courses. 

108.  Ditches,  culverts,  and  bridges. 

VII.  Sales,  Leases,  Traffic  Contracts,  and  Consolidation. 

118.  Power  to  transfer  franchises  or  property  in  general. 

119.  Constitutional  and  statutory  provisions. 

120.  Powers  of  continuous  or  connecting  lines. 

121.  Powers  of  parallel  or  competing  lines. 
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VII.  Sales,  Leases,  Traffic  Contracts,  and  Consolidation — Continued. 

4=»122.  Transfers  to  and  contracts  with  foreign  companies. 
123.  Consent  of  stockholders. 

125.  Sales. 

126.  Power  to  buy  or  sell. 

.128.  Conveyances. 

129.  Rights  and  liabilities  of  purchasers. 

130.  Leases. 

131.  Power  to  make  or  take  lease. 

132.  , Requisites  and  validity. 

133.  Construction  and  operation. 

134.  Rights  and  liabilities  of  lessors  and  lessees. 

135.  Contracts  for  control,  operation,  or  use  of  railroads  or 

incidental  facilities. 

136.  Power  to  make  contracts. 

137.  Requisites  and  validity. 

138.  Construction  and  operation. 

139.  Rights  and  liabilities  of  parties. 

140.  Consolidation. 

142. Agreements  and  proceedings. 

143.  Operation  and  eflfect. 

144.  Rights  and  liabilities  of  parties. 

VIIL  Indebtedness,  Securities,  Liens,  and  Mortgages. 

(A)  Nature  and  Extent  of  Liabilities. 

^s>149.  Making  and  issue  of  bonds. 

163.  ■  Rights  of  bondholders  in  general. 

154.  Guaranty  and  suretyship. 
156.  Liens  for  public  aid  granted. 
159.  Liens  for  labor  or  supplies. 

162.  Mortgages  and  trust  deeds. 

163.  Power  to  mortgage. 

167.  Property  and  funds  included. 

169.  Rights,   duties,   and   liabilities   of  mortgagees  and 

trustees. 

171.  Priorities  of  liens  and  mortgages. 

172.  Interest  and  coupons. 

173.  Application  of  earnings,  income,  and  sinking  funds. 

174.  Payment  and  satisfaction. 

175.  Release  or  discharge. 

(B)  Foreclosure  op  Liens  and  Mortgages. 

^=:»180.  Right  to  foreclose. 

181.  Foreclosure  without  action  in  general. 
183.  Rights  of  action  and  defenses, 

185.  Limitations  and  laches. 

186.  Parties. 

187.  Process  and  appearance. 

188.  Pleading. 

191.  Judgment  or  decree  and  execution. 

192.  Sale. 

193.  Rights  and  liabilities  of  purchasers. 

194.  In  general. 

195.  Purchasing  bondholders  or  other  creditors. 

197.  Disposition  of  proceeds  and  surplus. 

198.  Review  of  proceedings. 
200.  Operation  and  eflFect. 

202.  Actions  to  set  aside  foreclosure. 

IX.  Receivers. 

«=»  205.  Grounds  of  appointment. 

206.  Appointment,  qualification,  and  tenure. 

This  Disest  is  compiled  on  tlie  Key-Namber  Syatein.   For  explanation,  see  pace  iii* 
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IX.  Receivers — Continued. 

^=9  208.  Powers  and  duties  of  receiver  as  affected  by  leases  and 
traffic  contracts  before  appointment. 

209.  Duties  of  receiver  as  to  bondholders,  mortgagees,  and 

other  creditors. 

210.  Authority   to   control   and   manage   road,   and    exercise 

thereof  in  general. 
212.  Rights  and  liabilities  of  railroad  company  after  discharge 
of  receiver. 

X.  Operation. 

(A)  Duty  to  Operate. 

(B)  Statutory,  Municipal,  and  Oei^icial  Regulations. 

^=>227.  Train  service. 

228.  Connections  and  facilities  for  transfers. 

229.  Equipment  of  trains. 

230.  Employes. 

231.  Movement  of  trains  in  general. 
233.  Signals  and  lookouts. 

249.  Fire. 

254.  Penalties  for  violations  of  regulations. 

(C)  Companies  and  Persons  Liable  for  Injuries. 

^=»262.  Connecting  roads. 

264.  Mortgagees  and  trustees  in  possession. 

265.  Effect  of  operation  of  road  by  receiver. 

266.  Joint  liabilities. 

(D)  Injuries  to  Licensees  or  Trespassers  in  General. 

«=»276.  Injuries  to  persons  on  trains. 

281.  Acts  or  omissions  of  employes  or  others. 

282.  Actions  for  injuries  to  licensees  or  trespassers. 

(E)  Accidents  to  Trains. 

[No  paragraphs  or  references  in  this  Digest.    But  see  41  Gent.  Dig.  R.  R. 
8§  924-953.] 

(F)  Accidents  at  Crossings. 

^=9  301.  Mutual  rights  and  duties  at  public  crossings. 

306.  Signboards,  signals,  flagmen,  and  gates  at  crossings. 

307.  In  general. 

310.  Mode  of  running  at  crossings. 
315.  Rate  of  speed. 

317.  Violations  of  statutes  or  ordinances. 

323.  Contributory  oiegligence  of  person  injured* 

327.  Duty  to  stop,  look,  and  listen. 

335.  Effect  in  general. 

341.  Actions  for  injuries. 

345.  Issues,  proof,  and  variance. 

346.  Presumptions  and  burden  of  proof. 

347.  Admissibility  of  evidence. 

350.  Questions  for  jury. 

351.  Instructions. 

353. Appeal  and  error, 

(G)  Injuries  to  Persons  On  or  Near  Tracks. 

364.  Right  to  go  on  or  near  track. 

355.  In  general. 

361.  Failure  to  fence  railroad. 

364.  Articles  projecting,  falling,  or  thrown  from  trains, 

393.  Actions  for  injuries. 

400.  Questions  for  jury. 

401.  Instructions. 
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X.  Operation — Continued. 

(H)  Injuries  to  Animals  On  or  Near  Tracks. 
^=>433.  Actions  for  injuries  to  animals. 
444. Damages. 

(I)  Fires. 

^=>453.  Care  required  and  liability  as  to  fires  in  general. 
456.  Combustibles  on  railroad  property. 
458.  Contributory  negligence  of  owner  of  property. 

461.  Precautions  against  communication  of  fire. 

467.  Property  injured  or  destroyed. 

469. '  Contracts  for  exemption  from  liability. 

471.  Actions  for  injuries  by  fire. 

481.  Admissibility  of  evidence. 

484.  Questions  for  jury. 

485.  Instructions. 


Cross-References. 


Monopolies,  ^=»16,  24. 
Street  Railroads. 

As  employers,  see  Master  and  Servant. 
Carriage  of  goods  and  passengers,  see  Carriers. 
Carrier's  liability  for  injuries  to  railway  mail 

clerks,  see  Carriers,  ^s»282. 
Compensation  for  transporting  mail,  see  Post 

Office,  e=»21. 
Constitutional  guaranty  of  liberty  to  contract, 

see  Constitutional  Law,  ^=>89. 
Due  process  of  law,   see  Constitutional   Law, 

<&=9283,  297. 
Equal    protection    of   laws,   see   Constitutional 

Law,  <&=>210,  229,  240,  245. 
Exemptions  from  taxation,  see  Taxation,  ^s» 

210. 
Gross  earnings  taxes,  interstate  commerce,  see 

Commerce,  ^=»70;   necessity  of  determination 

of  validity  of  statute,  see  Constitutional  Law, 


Impairment  of  obligation  of  contract,  see  Con- 
stitutional Law,  ^s»129. 

Privileges  and  immunities,  see  Constitutional 
Law,  ^=5>206. 

Public  aid,  see  Municipal  Corporations,  ^=»873, 
912,  949. 

Public  policy  affecting  contracts,  ^ee  Contracts, 
^s^l23. 

Regulation  of  hours  of  labor  by  employes,  see 
Commerce,  ^=»85 ;  report  to  Interstate  Com- 
merce Commission,  see  Witnesses,  ^s»292. 

Relief  department  for  employes,  see  Master  and 
Servant,  e=»100. 

Statute  of  frauds  affecting  contract  for  main- 
tenance of  switch,  see  Frauds,  Statute  of,  ^=s> 
50,  56. 

Taxation,  see — 
Commerce^  ^=3»74. 
Courts,  ^=s>366. 
Internal  Revenue,  ^=»9. 
Taxation,  <S=»42,  47,  95,  14a-148,  231,  88^ 
393. 


L  OONTROI.  ANB  REGIJI<ATION  IN 

GENERAI.. 

Control  and  regulation  of  common  carriers,  see 
Carriers,  «=»l-20. 

Delegation  of  legislative  power  to  railroad  com- 
mission, see  Constitutional  Law,  ^=:»62. 

Due  process  of  law,  see  Constitutional  Law,  ^=s> 
297,  303. 

Equal  protection  of  laws,  see  Constitutional 
Law,  «=s>221,  241. 

Impairment  of  obligation  of  contract,  see  Con- 
stitutional Law,  <8=>134.  135,  137,  138,  154. 

Injunction  against  proceedings  in  state  courts, 
see  Courts.  ^=»508. 

Partial  invalidity  of  statute,  see  Statutes,  ^s» 
64. 

Regulation  of,  as  regulation  of  commerce,  see 
Commerce,  «=»27,  32-34,  58,  61,  62,  70,  73, 
74. 

Restraining  acts  of  railroad  commission,  see  In- 
junction, ^=»11. 

^=>1hi  [New,  Tol*  9  Key-No.  Series]. 
Efltablishment  or  aoqulsition 
by  publio  anthoritiee. 

All  rights  of  a  railroad  under  a  city  ordi- 
nance to  use  the  tracks  of  a  belt  line  railroad 
which  another  company  had  been  authorized  by 
the  city  to  construct  were  terminated  by  the 
letter's  legally  excusable  failure  to  build,  where 
the  rights  granted  were  on  condition  that  the 
grantee  comjpany  should  make  a  cash  payment 
after  operanng  over  such  tracks,  and,  if  the 
other  company  failed  without  legal  ezcuse  to 


build  the  line,  It  should  do  so  itself  In  lieu  of 
the  cash  payment.— Louisiana  R.  &  Nav.  Co.  v. 
Behrman,  35  S.  Ct.  62,  235  U.  S.  164,  59  L. 
Ed.  175,  affirming  decree  Behrman  v.  Louisiana 
R.  &  Nav.  Co.,  54  So.  25,  127  La.  775. 

The  conditions  subject  to  which  the  New 
Orleans  dock  board  approved  the  dedication  for 
belt  line  railway  purposes  of  a  portion  of  the 
proposed  route  under  its  jurisdiction  held  vio- 
lated by  an  ordinance  under  which  the  belt  line 
tracks  were  to  be  constructed  by  a  railway  com- 
pany and  on  completion  turned  over  to  the  own- 
ership of  the  city  under  the  control  of  a  public 
belt  authority,  and  which  further  provided  for 
arbitration  as  to  controversies  relating  to  the 
handling  of  trains  and  traffic— Id. 

A  railway  company  under  contract  with  a 
city  to  build  a  belt  line  was  not  obliged  to  con- 
struct any  portion  of  it,  if  by  reason  of  the  suc- 
cessful opposition  of  a  public  board  it  was  pre- 
cluded from  building  the  part  of  the  line  within 
the  jurisdiction  of  said  board,  where  the  city 
agreed  to  furnish  a  clear  legal  right  of  way  for 
the  entire  construction,  and  a  later  ordinance 
provided,  if  the  company  should  default  without 
legal  excuse,  for  the  construction  of  such  line 
by  another  railroad,  on  compliance  with  certain 
conditions. — Id. 

^=»5.  Power  to  oontrol  and  roKulato. 

See  41  Cent.  Dig.  R.  R.  85  5,  6. 

An  amendment  to  the  charter  of  a  railroad 
company,  authorizing  it  to  make  by-laws,  rules, 
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and  regulations  for  the  conduct  of  its  business, 
not  in  conflict  with  the  constitution  and  laws  of 
the  United  States,  "or  repugnant  to  this  act," 
and  by  its  by-laws  to  establish  rates  of  toll  for 
the  conveyance  of  persons  and  property,  will 
not  be  construed  to  be  a  grant  of  immunity  from 
legislative  control  as  to  rates  of  fare  and  freight. 
— Ruffgles  V.  People  of  State  of  Illinois,  108  U. 
S.  526,  2  S.  Ct.  832,  27  L.  Ed.  812 ;  Illinois 
Cent.  R,  Co.  v.  Same,  108  U.  S.  541,  2  S.  Ct. 
839,  27  L.  Ed.  818. 

The  charter  of  a  railroad  company  (Act  6a. 
Dec  18,  1835),  giving  it  the  exclusive  right  of 
transportation,  ''provided  that  the  charge  of 
transportation  or  conveyance  shall  not  exceed" 
certain  specified  rates,  is  not  a  contract  be- 
tween the  state  and  the  company  that  the  latter 
may  charge  whatever  rates  it  chose,  within  the 
prescribed  limits,  but  is,  in  effect,  a  provision 
that,  if  the  company  should  exceed  those  lim- 
its, the  "exclusive  right"  might  be  forfeited. 
The  company  is  therefore  subject  to  the  provi- 
sions of  subsequent  legislation,  establishing  a 
commission  to  regulate  railroad  tariffs. — Geor- 
gia Railroad  &  Banking  Co.  v.  Smith,  128  U. 
S.  174.  9  S.  a.  47,  32  K  Ed.  377. 

A  provision  in  a  railroad  charter  that  the 
directors  of  the  corporation  shall  have  power  to 
make  all  needful  rules,  regulations,  and  by-laws 
touching  "the  rates  of  toll,  and  the  manner  of 
collecting  the  same,"  does  not  constitute  an 
irrepealable  contract  with  the  corporation,  ex- 
empting it  tiDm  all  future  legislative  control  in 
the  matter  of  regulating  and  collecting  tolls. — 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Minnesota,  134 
U.  S.  418,  10  S.  Ct.  462,  702,  33  Ia  Ed.  970, 
reversing  State  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  38  Minn.  281,  37  N.  W.  782. 

A  railroad  company  organized  in  1848  in 
Virginia,  and  exempted  by  its  charter  from 
legislative  controL  as  to  tolls,  until  able  to  di- 
vide more  than  15  per  cent,  on  its  capital  stock, 
was  succeeded  by  another  company,  organized 
in  such  state  in  1870,  under  a  charter  giving  it 
all  the  rights  and  franchises  of  the  former,  but 
providing  that  it  should  be  subject  to  such  laws 
as  apply  to  railroad  companies  generally.  Held, 
that  the  latter  company  and  its  successors  were 
subject  to  the  general  law  of  Virginia  of  Janu- 
ary 14,  1853,  regulating  tolls  on  railroads.— 
Norfolk  &  W.  It  Co.  v.  Pendleton,  156  U.  S. 
667,  15  S.  Ct.  413,  39  L.  Ed.  574,  affirming 
judgment  86  Va.  1004,  11  S.  B.  1062. 

Nothing  in  the  federal  Constitution  or  stat- 
utes prevents  a  state  from  creating  a  board 
of  railroad  commissioners  and  prescribing  their 
powers,  or  from  regulating  or  forbidding  the 
consolidation  of  railroad  corporations,  or  from 
prescribing  the  routes  of  railroads,  and  pro- 
viding that  parallel  and  competing  lines  shall 
so  remain.  Judgment  (1006)  41  So.  259,  89 
Miss.  724,  affirmed.— Mobile,  J.  &  K.  C.  R.  Co. 
V.  State  of  Mississippi.  28  S.  Ct.  650,  210  U. 
S.  187,  52  L.  Ed.  1016. 

n.   RAILROAD   COMPANIES. 

Capital  and  stock  evidence  of  value,  see  Evi- 
dence, <e=»113,  323.  352,  383. 

Charter  exemption  from  taxation,  see  Taxation, 
<e=>198,  210. 

Combinations   to  control,  see  Monopolies, 
9,24. 

Due  process  of  law,  see  Constitutional-  Law, 
252.  283. 

Equal    protection   of  laws,   see    Constitutional 
Law,  <e=>210. 

Federal  courts,  see  Courts,  ^=:»314,  489. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  «e=»117.  129,  133. 

License  taxes  on   agents  as   interference  with 
commerce,  see  Commerce,  ^=:»69. 

Prohibiting  consolidation  as  regulation  of  com- 
merce, see  Commerce,  ^=»58. 

Separable  controversy,  grounds  for  removal  to 
federal  court,  see  Removal  of  Causes,  ^=s»49. 


Service  of  writ  of  attachment  cm  agent,  see  At- 
tachment, ^=»170. 

Taxation,  regulation  of  interstate  oommercOi  mt 
Commerce,  ^=»74. 

^=s>16.  Stoekholdera. 

See  41  Cent  Dig.  R.  R.  n  38-85. 

The  provision  in  the  Union  Pacific  charter 
for  government  directors  did  not  take  the  cor- 
poration out  of  the  general  rule  that,  except  in 
cases  where  the  charter  imposes  a  limitation^ 
the  stockholders  are  the  proper  parties  to  take 
final  action  in  the  management  of  the  corporate 
affairs.— Union  Pac.  Ry.  Co.  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  163  U.  S.  564,  16  S.  Ct.  1173.  41 
L.  Ed.  265,  affirming  decree  51  F.  309,  2  C.  a 
A.  174. 

^»18.  Franchises    and   powers   is   c^*^ 
eral. 

See  41  Cent.  Dig.  R.  R.  §§  89-44. 

The  laws  of  Florida  do  not  render  ultra  vires 
a  contract  by  a  railroad  company  to  lease  an 
hotel  at  the  terminus  of  its  road,  situated  on  a 
beach,  distant  from  any  town.— Jacksonville,  M.. 
P.  Ry.  &  Nav.  Co.  v.  Hooper,  160  U.  S.  514,  16 
S.  Ct.  379,  40  L.  Ed.  515. 

A  company  having  power  to  lease  an  liotel 
may,  in  consideration  of  the  lessor's  obligation 
to  rebuild  in  case  the  hotel  should  be  burned, 
covenant  to  keep  the  premises  insured. — Id. 

^»19.  AmeBdment     or     rerrooation     of 
ol&arters. 

See  41  Cent  Dig.  R.  R.  {  82. 

Congress  cannot  be  deemed  to  have  exercised 
its  right  to  alter  or  repeal,  reserved  in  Acts  July 
1,  1862,  and  July  2,  1864,  incorporating  the 
Union  Pacific  Railroad  Company,  and  making 
land  grants  in  aid  of  its  construction  hj^  Act 
June  24,  1912,  legalizing  conveyances  of  a  part 
of  the  right  of  way  theretofore  made  by  tb» 
railway  company.— Union  Pac.  R.  Co.  y.  Lara- 
mie Stockyards  Co.,  34  S.  Ct  101,  231  U.  S* 
190,  58  L.  Ed.  179. 

^^20.  Actions  by  or  sgalnst  ooaupaalos^ 

See  41  Cent  Dig.  R.  R.  ||  46-<SL 

^=s>23.  — —  Parties. 

See  41  Cent  Dig.  R.  R.  |  61. 

A  corporation,  in  consideration  of  mnnicipal' 
aid,  agreed  to  and  did  construct  a  railroad  to- 
a  certain  city.  Afterwards  it  leased  its  road 
to  another  corporation,  which  changed  the  lo- 
cation of  the  line.  Held,  in  a  suit  for  manda- 
mus to  compel  the  reconstruction  of  the  old  line*, 
that  the  Iowa  corporation  was  a  necessary  par- 
ty, notwithstanding  Code  Iowa  1873,  f  1300» 
providing  that  a  corporation  operating  the  rail- 
way of  another  under  lease  shall,  in  all  re- 
spects, be  liable  as  though  such  railway  be- 
longed to  it;  such  statute  not  discharging  the 
lessor  company  from  its  corporate  liabilities.—* 
Chicago  &  N.  W.  Ry.  Co.  v.  Crane^  113  U.  S. 
424.  5  S.  Ct.  578,  28  L.  Ed.  1064. 

^s»30.  ReorKanisation. 

See  41  Cent  Dig.  R.  R.  |  82. 

Reservation  by  old  stockholders  In  an  agree- 
ment for  reorganization  of  an  insolvent  railroad 
companv  of  a  stock  interest  in  the  new  com- 
pany which  purchased  the  railroad  property  at 
foreclosure  under  a  consent  decree  held  to  leave 
the  property  subject  to  the  claims  of  nonassent- 
ing  unsecured  creditors  of  the  railroad  company. 
—Northern  Pac.  R.  Co.  v.  Boyd,  33  S.  Ct.  554, 
228  U.  S.  482,  57  L.  Fd.  931. 

Unsecured  creditors  of  a  solvent  corporation* 
whose  property  was  sold  on  foreclosure  to  a  re- 
organized corporation,  which  was  to  issue  stocks 
and  bonds  in  exchange  for  the  bonds  of  the  old 
company,  are  entitled  to  charge  the  new  com- 
pany with  their  debts.^Kansas  City  Southern 
R.  Co.  V.  Guardian  Trust  Co.,  36  S.  Ct  334,  240 


[Sup.Ct.Dig.— Page  1745] 


RAILROADS,  II,  III 


U.  S.  166,  60  L.  Ed.  579,  affirmine  decrees 
Central  Imp.  v.  Cambria  Street  Co.,  201  F.  811, 
120  C.  C.  A.  121,  and  210  F.  696,  127  C.  C.  A. 
184. 

A  creditor  and  stockholder  of  a  solvent  cor- 
poration, by  assenting  to  a  reorganization  by 
which  the  old  stock  was  exchanged  for  stock  in 
the  new  company,  did  not  lose  its  right  to  charge 
the  new  corporation  with  its  debts ;   it  not  ap- 

E earing  from  the  reorganisation  plan  that  stock- 
olders  were   to    be   preferred   over   creditors. 
-Id. 

An  unsecured  creditor  of  a  solvent  corpora- 
tion, who  was  also  a  stockholder,  held  entitled 
to  assert  his  claim  against  a  reorganized  com- 
pany which  purchased  the  property  of  the  old 
company  at  foreclosure  sale,  though  the  reor- 
ganization agreement  provided  that  no  obliga- 
tion was  created  in  refspect  to  property  acquired 
at  the  foreclosure  sale.— Id. 

The  fact  that  a  reorganization  scheme  con- 
templates exchange  of  stock  of  the  old  corpora- 
tion for  stock  in  the  new,  and  that  the  new  cor- 
poration acquires  all  of  the  property  of  the  old, 
Justifies  the  conclusion  that  the  new  company 
is  answerable  to  the  unsecured  creditors  of  the 
old  corporation. — Id. 

An  unsecured  creditor  of  a  corporation, 
whose  etitire  property  was  sold  at  a  foreclosure 
sale  to  a  reorganized  company,  held  not  barred 
by  laches  from  maintainicjS;  an  action  to  compel 
payment  of  his  claim  by  the  reorganized  com- 
pany.— Id. 

^=»33.  Foreiini  oompaniea. 

See  41  Gent.  Dig.  R.  R.  SS  70,  71;    12  Cent.  Dig. 
Corp.  H  2487-2e77. 

The  fact  that  a  foreign  railroad  company 
has  a  business  office  in  a  certain  county  in  Mis- 
souri does  not  make  it  a  resident  of  that  coun- 
ty, or  of  the  state,  and  hen<5e  does  not  remove 
it  from  the  operation  of  Rev.  St.  Mo.  187^.  % 
3481,  subd.  4,  which  provides  that  a  suit  against 
a  nonresident  defendant,  instituted  by  summons 
under  section  3489,  subd.  4,  may  be  brought  in 
any  county  of  the  state.— New  York,  li.  E.  & 
W.  R.  Co.  ▼.  Estill,  147  U.  S.  691.  13  S.  Ot 
444,  37  L.  Ed.  292,  modifying  judgment  Estill 
V.  New  York,  L.  E.  &-W.  R.  Co.  (C.  C.)  41  F. 
849. 

A  railroad  corporation  organized  under  the 
laws  of  one  state,  when  authorized  so  to  do  by 
the  consent  of  the  state  which  created  it,  may 
accept  authority  from  another  state  to  extend 
its  railroad  into  such  state,  and  receive  a  grant 
of  powers  to  own  and  control,  by  lease  or  nur- 
chase,  railroads  therein,  and  may  be  treated  by 
each  of  the  states  whose  legislative  grants  they 
accept  a»  domestic  corporations.— St.  Louis  &  S. 
F.  Ry.  Co.  V.  James,  161  U.  S.  545,  16  S.  Ct. 
621,  40  L.  Ed.  802. 

Foireipm  electric  railway  company  held  doing 
business  m  the  Eastern  district  at  Pennsylvania, 
so  far  as  the  question  of  its  amenability  to  serv- 
ice there  is  concerned. — Washington- Viririnia  R. 
Co.  V.  Real  Estate  Trust  Co.  of  Philadelphia.  35 
S.  Ct.  818.  238  U.  S.  185.  59  L.  Ed.  1262,  af- 
firming judgment  (D.  C.)  Real  Estate  Trust  Co. 
of  Philadelphia  v.  Washington- Virginia  Ry.  Co., 
204  P.  678. 

in.   PUBLIC   AID. 

Conditions  precedent  to  issue  of  county  bonds, 
see  Counties,  ^=>180. 

Eflfect  in  federal  court  of  decisions  of  state 
court  as  to  immunity  from  special  taxes,  see 
Courts,    «=>366. 

Exemption  from  special  tax,  obligation  of  con- 
tract, see  Constitutional  Law.  ^::9l29. 

From  towns,  see  Towns,  ^=»47.  52. 

Grants  of  land  in  aid,  see  Public  Lands, 
67-93. 


^=»34.  Rights    under    s^Ants   of   aid   in 
general. 

See  41  Cent.  Dig.  R.  R.  |  87. 

Where  a  railroad  company  has  fully  com- 
plied with  all  the  conditions  imposed  by  an  act 
authorizing  the  issue  of  township  bonds  in  aid 
of  construction,  it  is  entitled  to  the  bonds,  and 
the  legislature  cannot  by  a  subsequent  act  for- 
bid their  issue.— Town  of  Red  Rock  v.  Henry, 
106  U.  S.  596,  1  S.  Ct.  434,  27  L.  Ed.  251. 

^^35.  Acoeptaaoe   and   performanoe   of 
oonditions. 

See  il  Cent.  Dig.  R.  R.  |S  76,  77.  78.  88-93. 

Equity  may,  at  the  suit  of  a  judgment 
creditor  of  a  railroad,  compel  the  latter  to  as- 
sign its  rights  against  a  county  which  has  sub- 
scribed to  its  stock,  but  has  no  jurisdiction  to 
compel  the  county  to  issue  its  subscription  bonds 
to  complainant,  though  the  company  had  con- 
tracted to  turn  over  such  bonds  to  him;  such 
duty  being  only  enforceable  by  mandamus 
against  the  county  officers,  and  the  obligation  to 
issue  the  bonds  being  merely  statutory,  and  not 
capable  of  bein^  pleaded  as  a  pure  money  in- 
debtedness.—Smith  v.  Bourbon  County,  127  U. 
S.  105,  8  S.  Ct.  1043,  32  L.  Ed.  73. 

^=939.  Effect  of  sale,  lease,  or  oonaolida- 
tion  of  railroad. 

See  41  Cent.  Dig.  R.  R.  {§  96-98. 

Bonds  voted  in  aid  of  one  railroad  company, 
which  is  subsequently  consolidated  with  another 
company,  may  be  delivered  to  the  consolidated 
company.— Chickaming  Tp.  v.  Carpenter,  106 
U.  S.  663,  1  S.  Ct.  65),  27  L.  Ed.  307. 

Act  Ark.  July  21,  1868,  pledges  the  state 
to  issue  bonds  to  every  company  for  each  mile 
of  road  built,  on  application  to  the  board  of 
railroad  commissioners  "for  the  loan  of  credit" ; 
and  provides  (section  7)  that  the  legislature 
shall,  from  time  to  time,  impose  on  each  com- 
pany to  which  bonds  have  been  issued,  a  tax 
equal  to  the  amount  of  the  annual  interest  on 
such  bonds,  the  taxation  to  continue  until  the 
amount  of  the  bonds,  with  interest,  has  been 
paid,  in  which  case  the  road  shall  be  discharged 
from  all  claims  or  liens  on  the  part  of  the  state ; 
and,  in  case  of  failure  to  pay  said  taxes  (section 
8),  it  shall  be  the  duty  of  the  state  treasurer, 
by  writ  of  sequestration,  to  seize  the  income 
and  revenues  of  said  company  until  the  amount 
of  said  defaults  shall  be  fully  paid  and  satisfied. 
Held,  that  this  statute  creates  no  charge  on 
the  roads  of  the  company,  such  as  those  dealing 
with  it  are  bound  to  take  notice  of,  and  neither 
the  state  nor  its  bondholders  are  entitled  to  a 
sequestration  of  the  income  and  revenue  in  the 
hands  of  purchasers  at  mortgagee's  sale.— Tomp- 
kins V.  Little  Rock  &  Ft.  S.  Ry.,  125  U.  S. 
109,  8  S.  Ct.  762.  31  L.  Ed.  615.  affirming  (C. 
C.)  18  F.  344,  5  McCrary,  597. 

The  township  of  C,  in  L.  county,  Mo.,  vot- 
ed bonds  in  aid  of  the  C.  &  O.  Ry.  Co.,  whose 
road  was  not  then  built,  and  whose  articles  of 
association  declared  that  its  object  was  to  con- 
struct and  operate  a  railroad  from  C.  to  such 
point  on  the  line  between  Missouri  and  Iowa 
as  should  be  deemed  the  best  route  for  operating 
a  road  between  C.  and  Omaha,  Neb.  Before 
the  bonds  were  ^'ssued  by  the  county  court,  the 
C.  &  O.  consolidated  with  an  Iowa  company, 
and  the  consolidated  company  proceeded  to  con- 
struct and  operate  a  road  from  St.  Louis,  by 
way  of  C,  to  Council  Bluffs,  Iowa,  and  Omaha. 
The  bonds  were  issued  to  the  consolidated  com- 
pany. Held  that,  as  the  purpose  for  which  the 
C.  &  O.  Co.  was  organized  could  not  have  been 
carried  out  except  by  the  consolidation,  the  ex- 
isting statutory  provision  therefor  became  a  part 
of  the  contract  with  the  township,  and  the  issu- 
ance of  bonds  to  the  consolidated  company  was 
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valid.— LiTinnoB  Ck>Qnt7  ▼.  First  Nat.  Bank, 
128  (J.  S.  102,  9  S.  Ct  18,  32  L.  Ed.  350. 

^B942«  Payment  or  redemption  of  aeewl- 
tiea  by  nUlroad  company. 

See  41  Gent.  Dig.  R.  R.  |  100. 

The  United  States  aided  the  Central  Pacific 
Railroad  CJompany  in  the  construction  of  its 
road,  receiving  bonds  of  the  company  in  payment. 
A  clause  in  a  statute  by  which  the  government 
was  to  be  paid  for  the  bonds  (Act  May  7,  1878, 
{  2  [U.  S.  Gomp.  St.  1901,  p.  35G9])  reads  as 
follows:  **rhe  whole  amount  of  compensation 
which  may,  from  time  to  time,  be  due  to  said 
several  railroad  companies  [among  which  was 
the  Central  Pacific],  respectively,  for  services 
rendered  for  the  government,  shall  be  retained 
by  the  United  States,"  etc.  The  railroad  com- 
pany demanded  pay  for  services  rendered  the 
government  over  a  portion  of  the  road  which  the 
United  States  did  not  aid  in  constructing  the 
government  claiming  that  said  act  covered  the 
whole  road.  Held^  that  the  government  was 
entitled  to  retain  pasrment  only  for  services 
rendered  over  that  portion  of  the  road  in  the 
construction  of  which  it  had  aided.— United 
States  V.  Central  Pac.  R.  Co.,  118  U.  S.  235, 
6  S.  Ot  1038,  30  L.  Ed.  173. 

In  pursuance  of  an  set  providing  for  the  re- 
demption by  a  railroad  of  state  bonds  issued  in 
aid  thereof,  and  in  immediate  expectation  of 
payment,  another  act  was  passed  directing  that 
all  moneys  in  the  state  treasury,  not  otherwise 
required,  should  be  used  to  redeem  state  bonds, 
as  soon  as  due,  and  meanwhile  be  invested  in 
state  or  United  States  bonds.  Held,  that  an  ac- 
ceptance of  money  under  the  former  act  after 
the  latter's  passage,  bound  the  state  to  comply 
with  its  terms,  and  the  amount  payable,  in  or- 
der to  save  the  state  from  loss,  must  be  com- 
puted accordingly.— Rolston  v.  Crittenden,  120 
U.  S.  390,  7  S.  CL  599,  30  L.  Ed.  721. 

A  state  issued  its  bonds  in  aid  of  a  railroad, 
requiring  the  company  to  provide  for  their  re- 
demption and  payment  of  interest,  so  as  to  ex- 
onerate the  state  from  all  liability,  and  reserv- 
ed a  mortgage  lien  on  the  road  as  security.  By 
a  later  act,  the  company  was  authorized  to  is- 
sue bonds  for  a  like  amount,  secured  by  trust 
deed,  the  state  to  convey  its  prior  lien  to  the 
trustees  on  payment  of  its  indebtedness  incurred, 
with  all  interest  accrued  at  the  time  of  pay- 
ment. Held,  that  the  payment  must  be  in 
amount  equal  to  the  face  value  of  the  bonds, 
with  accrued  interest,  and  such  further  amount, 
as  would  enable  the  state  to  cancel  that  amount 
of  its  outstanding  indebtedness  bearing  the 
same  rate  of  interest.— Id. 


TV.  liOOATION    OF    ROAD,    TERiaNI, 
AND   STATIONS. 

Conditions  as  to  location  in  vote  authorizing 
issue  of  county  bonds,  see  Counties,  ^=»180. 

Due  process  of  law,  see  Constitutional  Law, 
«=>297. 

Mandamus  to  compel  location  of  station,  see 
Mandamus,  ^=>16,  146. 

^=:»47.  Determination  as  to  location* 

Bee  41  Cent  Dig.  R.  R.  S9  106-108. 

The  condition  that  the  power  of  a  railroad 
company  to  locate  its  track  within  a  dty  should 
be  exercised  only  with  the  consent  of  the  com- 
mon council  must  be  construed  as  attaching  to 
the  location  of  railroad  structures  after  the 
original  construction  of  the  road,  if  the  power 
itself  continues  as  to  them.  Decree  50  N.  E. 
1104,  173  111.  471,  53  L.  R.  A.  408,  affirmed.— 
Illinois  Cent.  R.  Co.  v.  City  of  Chicago,  20  S. 
Ct  609,  176  U.  S.  646,  44  L.  Ed.  622. 

The  consent  of  the  common  council  of  the 
city,  required  bv  the  charter  of  the  Illinois 
Central  Railroad  Company  to  "authorise  said 
corporation  to  make  a  location  of  their  track 
witiiin  any  city,"  is  required  fpp  the  location 


of  depots,  encliie  houses,   and   the 
track  approaches  to  the  same.— Id. 


^S951.  Oonnootiona  with  other  roadfl. 

See  41  Cent  Dig.  R.  R.  ||  116-118,  120. 

The  use  of  the  tracks  of  the  Union  Pacific 
Railroad  Company  as  accessory  only  to  the 
use  of  that  company's  bridge  over  the  Mis- 
souri river  at  Omaha,  and  not  for  purposes 
which,  like  local  switching,  are  wholly  inde- 
pendent of  any  use  of  the  bridge,  was  what 
was  authorized  by  a  decree  based  upon  the 
bridge  acts  (Act  July  25.  1866,  d  246,  14 
Stat  244;  Act  Feb.  24,  1871,  c.  67,  16  Stat 
430),  adjudging  to  the  Mason  City  &  Fort 
Dodge  Railroad  Company  and  its  lessee  the 
right  to  the  equal  and  joint  use  of  the  main 
and  passing  tracks  of  tne  Union  Pacific  Rail- 
road Company  from  their  eastern  terminus  at 
Council  Bluffs  to  a  connection  with  the  Union 
Stockyards  Railroad  and  the  other  railroads 
connecting  with  the  Union  Pacific  Railroad  at 
South  Omaha,  including  the  bridge  across  the 
Missouri  river  at  that  point,  and  of  the  con- 
nections with  the  Union  Stockyards  tracks  and 
with  the  tracks  of  all  other  railway  companies 
connecting  at  or  near  South  Omaha  with  the 
tracks  of  the  Union  Pacific  Railroad  Company, 
to  the  same  extent  and  upon  the  same  terms 
as  defined  in  certain  existing  contracts  be- 
tween the  Union  Pacific  Railroad  Company  and 
other  railways;  the  common  object  of  both 
statutes  being  the  more  perfect  connection  of 
the  roads  running  to  the  bridge  on  either  side 
of  the  river.— (1911)  Union  Pac.  R.  Co.  v.  Ma- 
son City  &  F.  D.  R.  Co.,  32  S.  Ct  86,  222 
U.  S.  237,  56  L.  Ed.  180,  reversing  decree 
(1908)  165  F.  844,  91  C.  0.  A.  530. 

The  words  **lateral  branch  line."  in  act  to 
regulate  commerce  Feb.  4,  1887,  |  1,  as  amend- 
ed by  Act  June  18,  1910,  |  7,  requiring  car- 
riers to  establish  switch  connections  with  such 
lines  on  certain  conditions,  do  not  refer  to 
what  the  applicant  line  may  become  by  the  or- 
der of  the  commission,  but  to  what  it  is  when 
it  applies.— United  States  v.  Baltimore  &  O. 
S.  W.  R.  Co.,  33  S.  Ct  5,  226  U.  S.  14,  67 
L.  Ed.  104,  affirming  decree  (Com.-0.)  Balti- 
more &  O.  S.  W.  R.  R.  V.  United  States,  195  J". 
962. 

An  interurban  electric  railway  for  passen- 
gers and  some  freight,  running  under  a  state 
charter  through  an  area  inclosed  by  two  steam 
railways,  more  or  less  competing  with  them, 
is  not  a  ''lateral  branch  line  of  railroad,'*  with- 
in act  regulating  commerce.  Feb.  4,  1887,  |  1, 
as  amended  by  Act  June  18,  1910^  |  7,  requir- 
ing carriers  subject  to  the  act  to  establish 
switch  connections  with  such  lines. — Id. 

A  state  acting  through  an  admiidstratiye 
body  may  require  crossing  or  intersecting  rail- 
roads entering  the  same  town  or  city  to  make 
track  connections  for  interchange  of  traffic  at 
that  point,  where  public  necessity  is  shown.— 
Seaboard  Air  Line  Ry.  v.  Railroad  Commission 
of  Georgia,  36  S.  Ct  260,  240  U.  S.  324.  60  L. 
Ed.  669,  affirming  decree  213  F.  27,  129  a  0, 
A.  613. 

V.  BIGHT  OF  WAT  AND  OTHER  IN- 
TEBESTS  nr  IiAND. 

Acquisition  of  rights  under  power  of  eminent 
domain,  see  Eminent  Domain. 

Adverse  possession,  see  Adverse  Possession,  ^s» 
8,  7,  8. 

Determination  of  title,  jurisdiction  of  federal 
supreme  court,  see  Courts,  ^s»394(16). 

Impairment  of  obligation  of  contract,  see  Con- 
stitutional Law,  ^=:»134. 

Municipal  powers,  see  Municipal  Corporations, 
«==>680,  681. 

Right  of  telegraph  or  telephone  company  to  use 
right  of  way,  see  Telegraphs  and  Telephonei^ 
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^s»62.  Pnrposefl  fov  wUeH  land  may  be 
acquired. 

8m  41  Cant  Dig.  R.  R.  i  1». 

As  no  general  statute  of  Wisconsin  anthor- 
ises  corporations  to  hold  lands  without  regard 
to  their  uses,  a  railroad  company  incorporated 
by  Laws  Wib.  April  12,  1866,  c  MO,  authoris- 
ing it  to  acquire  lands  for  railroad  purposes, 
and  100  feet  in  width  for  right  of  way^  and 
the  land  necessary  for  depots  and  other  railroad 
buildings,  and  for  purposes  connected  with  the 
use  of  the  road,  cannot  sue  to  recover  lands 
conveyed  to  one  in  trust  for  it,  to  be  used  for 
purposes  not  specified  in  the  act  of  incorpo- 
ration.—Case  V.  Kelly,  133  U.  S.  21,  10  S.  Ct 
216,  33  L.  Ed.  513. 


►64.  Asreements  as  to  risht   of  way 

or  use  o£  laiiilt 

Sat  41  Cent  Dig.  R.   R.  ||  144.  147-Ut:    U  Cant 
Dig.  Contracts.  9  896. 

A  county,  which  has  made  a  gift  or  dona- 
tion of  lands  to  a  railroad  company,  and  which 
for  years  has  stood  by  and  permitted  the  com- 
pany to  construct  its  road  and  appurtenances, 
and  has  accepted  from  it  large  sums  as  taxes 
upon  such  lands,  would  seem  to  be  estopped 
from  interfering  with  the  possession  of  the 
comiMiny  as  to  those  parts  of  the  land  actual- 
ly needed  and  used  for  railroad  purposes,  even 
if  its  original  grant  was  made  without  author^ 
ity.  A  fortiori,  Xt  follows  that  one  afterwards 
buying  the  luids  from  the  county,  with  notice, 
could  neither' maintain  trespass  nor  ejectment 
against  the  company,  nor  obtain  affirmative  re- 
lief against  it  in  equity.— Roberts  v.  Northern 
Pac.  R.  Co..  158  U.  S.  1,  15  S.  Ot  756,  39  L. 
Ed.  873,  affirming  judgment  (G.  C.)  Northern 
Pac.  R.  C!o.  v.  Roberto,  42  F.  734.  . 

^s»74«   lUchta  In  and  nse   of  hislt 
and  pnblio  places. 

Saa  41  Cant  Dig.  R.  R.  95  183-203. 


—  Grant  in  general. 

Baa  41  Cant.  Dig.  R.  R.  99  183-191. 

No  power  to  lay  railroad  tracks  in  or  across 
any  of  the  streeto  of  the  city  of  Washington, 
except  as  expressly  authorized,  was  conferred  on 
the  Baltimore  &  Potomac  Railroad  Company 
by  Act  Cong.  Feb.  5,  1867,  authorizing  it  to 
extend  its  railroad  into  the  District  of  Colum- 
bia, nor  by  the  subsequent  acte  relating  to  the 
company;  nor  did  Act  June  21,  1870,  which 
authorized  it  to  extend  ito  road  by  way  of 
Maryland  avenue  to  the  long  bridge,  give  any 
authority  to  depart  from  that  avenue,  and  lay 
its  tracks  on  another  street,  to  connect  with  a 
new  freight  depot  to  be  established  there.— Ed- 
monds V.  Baltimore  &  P.  R.  Co.,  114  U.  S.  453, 
5  S.  Ct  1098,  29  L.  Ed.  216. 

A  municipal  corporation  under  B.  &  O. 
Gomp.  Or.  §§  5077,  5078,  ^ving  it  power  to 
designate  the  streeto  on  which  railroad  tracks 
could  be  located,  was  not  limited  to  naming  the 
thoroughfare,  but  could  fix  conditions  and  reser- 
vations not  inconsistent  with  the  grant  from 
the  state,  and  such  conditions  and  reservations 
became  contractuid  when  accepted  by  the  rail- 
road.— Southern  Pac.  Co.  v.  City  of  Portland, 
33  S.  Ct.  308.  227  U.  S.  559,  57  U  Ed.  642, 
affirming  decree  (C.  0.)  177  F.  958. 

Power  reserved  in  a  municipal  ordinance 
designating,  under  B.  &  C.  Comp.  Or.  S§  5077, 
5078,  the  streeto  on  which  railroad  tracks  could 
be.  located,  to  alter  regulations  and  regulate  the 
running  of  locomotives,  authorized  the  city  to 
prohibit  the  use  of  steam  locomotives. — Id. 

^s»80»  Rights  in  and  nse  of  road  or  land 
of  other  railroad. 

Saa  41  Cant  Dig.  R.  R.  99  204-208. 

A  covenant  op  the  part  of  a  railroad  com- 
pany in  a  grant  of  a  right  of  way  through  a 


park  by  the  pailc  commissioners  to  permit  other 
railroads  to  use  the  ri|^ht  of  way  is  binding  on 
another  company,  which  by  the  same  instru- 
ment acquired  the  right  of  way  in  common  with, 
the  grantee,  ^'undef  the  same  terms  and  oondi-^ 
tions"  as  those  imposed  on  such  grantee.— Joy 
y.  City  of  St  Louis,  138  U.  S.  1,  11  S.  Ct. 
243,  34  L.  Ed.  843,  affirming  decree  (C.  a> 
Central  Trust  Co.  v.  Wabash,  St  U  &  P.  By. 
Co.,  29  F.  54a 

The  right  of  railway  companies  to  use  the 
"right  of  way'*  of  another  company  includes- 
the  right  to  use  the  tracks,  switches,  turnouts^  ' 
turntables,   and   other  terminal   facilities   con- 
structed on  the  right  of  way. — ^Id. 

The  Union  Pacific  Railroad  Company  was 
required  to  permit  the  trains  of  all  roads  ter- 
minating at  the  Missouri  river  at  Omaha  ta 
use  its  bridge  at  that  point  up  to  the  fair 
limits  of  capacity,  and  upon  payment  of  rea- 
sonable compensation,  by  Act  Feb.  24,  1871^ 
c.  67,  16  Stat  430,  authorizing  the  construction 
of  the  brid|[e  and  providing  that  for  its  use 
and  protection  the  company  should  be  empow- 
ered, governed,  and  limited  by  the  provisions 
of  Act  July  25,  1866,  c  246,  14  Stat  244,  t» 
authorize  the  construction  of  certain  bridges, 
and  to  establish  them  as  post  roads,  since  it 
must  have  been  intended  by  that  provision  to 
incorporate,  not  only  those  provisions  of  the 
earlier  act  in  terms  applied  to  all  the  bridges 
therein  authorized,  but  also  the  provision  for 
joint  use,  applied  to  substantially  all  the  bridg- 
es, although  in  reference  to  a  single  bridge^  * 
other  and  special  directions  were  made.  De- 
cree 128  F.  230,  64  C.  C.  A.  348,  affirmed.— 
Union  Pac.  R.  Co.  v.  Mason  City  i  Ft.  D.  R^ 
Co.,  26  S.  Ct  19,  199  U.  S.  160,  ^  L.  Ed.  134. 

The  lack  of  any  congressional  authority  ia 
the  successive  grantees  of  a  railway  roadbed 
lying  in  the  District  of  Columbia  to  extend 
their  lines  into  that  district  could  not  affect 
their  title  if  the  original  grantor  had  such  au- 
thority. Judgment  23  App.  D.  C.  587  affirmed. 
-Chesapeake  Beach  Ry.  Co.  v.  Washington,  P. 
&  C.  R.  Co.,  26  S.  Ct.  25,  199  U.  S.  247,  50- 
L.  Ed.  175. 

The  equal  use  and  benefit  of  the  entire 
ground  owned  by  the  Wabash,  St  Louis  & 
Pacific  Railway  Company,  and  used  by  it  for 
its  terminal  facilities  in  St.  Louis,  and  not 
merely  a  right  of  way  over  its  tracks  running 
to  the  Union  station,  were  granted  to  the  St 
Louis,  Kansas  City  &  Colorado  Railroad  Com- 
pany by  a  decree  awarding  to  the  latter  road 
the  equal  use,  on  certain  prescribed  terms,  of 
the  right  of  way  and  tracks,  side  tracks,  switch- 
es, turn-outs,  turn-tables,  and  other  terminal 
facilities  of  the  former  road  at  and  between, 
the  north  line  of  Forest  Park  and  Eighteenth 
street  in  the  city  of  St.  Louis.  Decree  (1907> 
152  F.  849,  81  C.  C.  A.  643.  modified.— St 
r^uis,  K.  C.  &  C.  R.  Co.  V.  Wabash  R.  Co.,. 
30  S.  Ct  510.  217  U.  S.  247,  54  L.  Ed.  752. 

The  right  of  the  St  Louis,  Kansas  City 
&  Colorado  Railroad  Company  to  use  terminal 
facilities  in  connection  with  industrial  estab- 
lishments now  existjng  near  the  right  of  way 
of  the  Wabash,  St.  Louis  &  Pacific  Railway- 
Company  is  included  in  a  decree  by  which  the 
former  road  was  given  the  right,  upon  certain 
prescribed  terms,  which  contemplated  modifica- 
tion upon  change  in  conditions,  to  use  the  right 
of  way  and  tracks,  side  tracks,  switches,  turn- 
outs, turn-tables,  and  other  terminal  facilities 
of  the  latter  road  at  and  between  the  north  line 
of  Forest  Park  and  Eighteenth  street  in  the 
city  of  St.  Louis. — Id. 

^s>82*  Abandoameiit   and   forfeitnrs  ot^ 
land  or  rights. 

See  H  Cent  Dig.  R.  R.  §9  218-219. 

Where  an  ordinance  granting  rights  to  & 
railroad  company  required  it  to  fix  its  terminus^ 
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at  a  certain  place  In  the  city,  with  a  further 
right  to  make  certain  ''extensions'*  therefrom, 
and  declared  that  these  grants  were  on  condi- 
tion that  the  terminus  should  be  established 
"within  the  city  limits,"  held^  that  it  was  a  con- 
dition precedent  that  the  terminus  should  be 
fixed  at  the  place  previously  prescribed,  and 
that,  having  established  it  at  a  different  place, 
the  ordinance  was  subject  to  repeal,  though  the 
company  had  laid  its  tracks  in  the  streets  over 
which  the  extensions  were  authorized. — City  of 
New  Orleans  v.  Texas  &  P.  Ry.  Co.,  18  S.  Ct 
•  875,  171  U.  S.  312,  43  L.  Ed.  17a 

VI.   OONSTBIJCTION,    BIAINTENANCE, 
AND   EQUIPMENT. 


Due  process  law,  see  Constitutional  Law, 
241,  280,  291,  297. 

Ex  post   facto  laws,   see  Constitutional  Law, 
<S=»197. 

Impairing  obligation  of  contracts,  see  Constitu- 
tional Law,  «=>129,  133,  154. 

Railroads,    transporting   men   and    supplies  as 
common  carriers,  see  Carriers,  ^=»4. 

^s»88.   CroBsinc  other  railroada. 

See  41  Cent.  Dig.  R.  R.  §|  2S4-269. 

^=991.  ..».  DetermlBatlon  aa  to  Boees- 
sitjr,  place,  mode,  and  ezpenseB 
of  oroflflins. 

See  41  Cent.  Dig.  R.  R.  H  249-259. 

Delay  in  building  railroad  line  is  no  de- 
fense to  suit  against  another  railway  company 
which  has  threatened  to  occupy  the  forpier  com- 
pany's location  at  many  points,  making  it  im- 
practicable for  it  to  proceed,  where  the  former 
company  acted  in  good  faith  and  had  expended 
large  sums  in  location  and  securing  right  of 
way  before  suit— Denver  &  R.  G.  R.  Go.  v. 
Arizona  &  C.  R.  Co.  of  New  Mexico,  34  S.  Ct. 
691,  233  U.  S.  601,  68  L.  Ed.  1111,  affirming 
decree  Arizona  ft.  C.  R.  Co.  of  New  Mexico  v. 
Denver  &  R.  0.  R.  Co.,  117  P.  730,  16  N.  M. 
281. 

A  railroad  which  has  located  the  best  line 
between  its  terminals  is  entitied  to  restrain  an- 
other railroad,  which,  with  full  knowledge,  has 
intended  to  occupy  and  has  recrossed  the  loca- 
tion of  the  first  road  at  many  points,  making 
it  impracticable  for  the  former  railroad  to  pro- 
ceed with  the  construction  of  its  line.— Id. 

^=s»92*  OroBsinc  hisl&ways. 

•See  41  Cent.  Dig.  R.  R.  I8  260-304;    25  Cent  Dig. 
High.  I  146. 

^=»93.  ...  Right  to  oross. 

See  41  Cent.  Dig.  R.  R.  §§  260-266. 

As  no  power  to  cross  the  streets  of  a  city, 
incident  to  the  right  to  run  to  or  from  the  city 
of  Washington,  was  conferred  on  the  company 
by  the  act  of  the  state  of  Maryland  incorporat- 
ing the  Baltimore  &  P.  R.  Co.,  no  such  power 
was  conferred  by  the  adoption  of  the  act  of 
incorporation  by  congress  in*the  act  authorizing 
the  company  to  extend  its  road  into  the  district. 
—Edmonds  v.  Baltimore  &  P.  R.  Co.,  114  U. 
S.  453,  5  S.  Ct.  1098,  29  L.  Ed.  2ia 


^=:>99. 


Femoral    of 


-~-  AbolitioB     and 
grade  orossinss. 

See  41  Cent  Dig.  R.  R.  fit  293-295,  297-804. 

The  entire  cost  of  constructing  a  viaduct 
over  tracks  of  a  railroad  at  a  street  crossing 
may  be  imposed  on  the  railroad  by  a  munici- 
pality acting  under  state  authority,  though  the 
structure  is  designed  to  carry  the  tracks  of  a 
street  railroad,  "^'hereby  it  will  cost  considerably 
more  than  a  viaduct  carrying  ordinary  street 
traffic. — Missouri  Pac.  R.  Co.  v.  City  of  Omaha, 
35  S.  Ct.  82,  235  U.  S.  121,  59  L.  Ed.  157, 
affirming  decree  197  F.  616,  117  C.  C.  A.  12. 


^s»ll>3»  Fenoos  aad  oattlo  svaitU, 

See  41  Cent.   Dig.   R.   R.  ||  216-311.  7«2,  70,  767. 
769,  772. 

Where  an  ordinance  required  such  sufficient 
walls  and  fences  to  be  maintained  along  a  rail- 
road right  of  way  as  would  secure  persons  and 
property  from  danger,  "said  structure  to  be 
of  such  height  as  the  city  council  may  direct/* 
the  obligation  to  build  sufficient  fences  was  ab- 
solute, even  though  no  directions  were  given  by 
the  city  council. — Hayes  v.  Michigan  Cent.  R. 
Co.,  Ill  U.  S.  228,  4  S.  Ct.  369,  28  L.  Ed.  410. 

.A  clause  in  the  charter  of  a  city  conferring 
power  upon  the  council  to  provide  protection 
against  injury  to  persons  and  property  in  the 
use  of  railroads  is  sufficient  warrant  for  an  or- 
dinance requiring  a  railroad  company  to  main- 
tain a  guard  between  the  line  of  its  road  and  a 
public   park.— Id. 

^s»106.  Waters  and  water  oonrses. 

See  41  Cent  Dig.  R.   R.  Sfi  333-336. 

Ditches,  oulTerts,  and  bridc^ 


es. 

See  41  Cent.  Dig.  R.  R.  fifi  833-336. 

Laws.  Mo.  1907,  p.  169,  amending  Rev. 
St.  1899,  i  1110,  reouirmg  openings  in  rights  of 
way  to  taae  care  of  surface  water,  held  consti- 
tutional.—Chicago  &  A.  R,  Co.  V.  Tranbargrer, 
35  S.  Ct  678,  238  U.  S.  67,  59  L.  Ed.  1204, 
affirming  judgment  Tranbarger  ▼.  Chicago  & 
A.  R.  Co.,  156  S.  W.  694,  250  Mo:  46. 

Requirement  of  Laws  Mo.  1907,  p.  169» 
amending  Rev.  St  1899,  |  1110,  compelling  rail- 
roads within  three  months  after  completion 
to  construct  openings  in  rights  of  way  to  take 
care  of  surface  water,  allows  railroads  already 
existing  a  reasonable  time  within  which  to  con* 
struct  the  openings.— Id. 

VTL   SAI.E8,   I«EASE8.  TRAFFIC    OOH* 
TRACTS.  AND   CONSOLEDATIOH. 

See  Monopolies,  ^=3»16. 

Carriers,  commerce  regulation,  see  Carriers, 
<S=3»24. 

Effect  of  adequacy  of  remedy  at  law  on  jurisdic- 
tion in  equity  of  suit  on  lease,  see  Equity* 
^s>4& 

Effect  of  consolidation  on  exemption  from  taxa- 
tion, see  Taxation,  ^=>  248. 

Excise  tax,  liability  of  lessor,  see  Internal  Rev* 
enue,  ^=>9. 

Restraining  sale  of  land  in  disregard  of  grants, 
see  Injunction,  ^=»189. 

^s»118.  Power  to  transfer  franehisas  or 
property  in  general. 

See  41  Cent.  Dig.  R.  R.  i  375. 

A  lease  or  sale  of  the  corporate  franchises 
of  a  railroad  company  to  another  corporation, 
by  which  it  ceases  to  operate  its  lines,  is  an 
abandonment  «f  its  duty  to  the  public,  is  ultra 
vires,  and  is  absolutely  null  and  void. — Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  24, 11  S.  Ct.  478,  35  L.  Ed.  65. 

^=s>119.  Constitntional      and     statutory 
proTisions. 

See  41  Cent  Dig.  R.  R.  |  376. 

Const.  Ky.  1891,  f  201,  prohibiting  consoli- 
dation of  a  railroad  with  a  parallel  or  competing 
road,  is  a  valid  exercise  of  the  police  power, 
and  prevents  any  such  consolidation,  after  its 
enactment,  by  a  road  given  general  power  by  its 
charter  to  acquire  other  roads;  no  vested  right 
being  given  by  the  power  except  so  tar  as  it 
had  been  exercised  prior  to  the  constitutional 
enactment.-— Ix)ui8ville  &  N.  R.«  Co.  v.  Common- 
wealth of  Kentucky,  161  U.  S.  677,  16  S.  Ct 
714.  40  L.  VA.  849,  affirming  decree  97  Ky. 
1 675,  31  S.  W.  476. 
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^=»125 


^=»120.  Powers    of    ooBtlaiaoiui   or    ooa^ 
aeotinc  lines. 

See  H  Cent.  Dig.  R.  R.  IS  377-380. 

Under  Act  Ky.  Jan.  22,  1858.  authorizing 
the  leasing  of  one  railroad  to  another  when,  to- 
gether, they  form  a  "continuous  line,"  it  is  not 
essential  to  the  validity  of  a  lease  that  the  leased 
road  shall  be  an  extension  from  either  terminus 
of  the  main  line,  but  it  may  be  merely  a  collater- 
al branch,  forming  a  continuous  road,  via  thb 
junction,  to  either  terminus  of  such  main-  line, 
in  as  direct  a  route  as  the  average  railroad.— 
Hancock  v.  Iy)uisville  &  N.  R.  Co.,  145  U.  S. 
409,  12  S.  Ct.  969,  36  L.  Ed.  755. 

Act  Ky.  March  7,  1854,  giving  a  railroad 
company  power  to  "imite"  its  road  with  any 
other  road  connecting  therewith,  on  such  condi- 
tions as  the  two  companies  might  agree  on,  did 
not  authorize  a  consolidation  of  roads,  but  mere- 
ly a  mechanical  union  of  roads  running  into  the 
same  tow:). — ^Louisville  &  N.  R.  Co.  v.  Common- 
wealth of  Kentucky,  161  U.  S.  677,  16  S.  Ct. 
714,  40  L.  Ed.  849,  affirming  decree  .97  Ky. 
675,  31  S.  W.  476. 

^=:>121.  Powers   of  parallel   or  oompet;- 
ias  lines. 

See  41  Cent.  Dig.  R.  R.  $5  381-385. 

A  contract  by  which  one  railroad  agrees  to 
guaranty  the  bonds  of  a  parallel,  competing  road, 
in  consideration  of  which  half  the  stock  of  the 
latter  road  is  to  be  transferred  to  the  stock- 
holders of  the  "former  road,  or  to  a  trustee  for 
their  use,  is  within  Laws  Minn.  1874,  c.  29, 
providing  that  no  railroad  shall  consolidate  with, 
lease,  purchase,  or  in  any  way  control,  any  par- 
allel or  competing  line.— Pearsall  v.  Great 
Northern  Ry.  Co.,  161  U.  S.  646,  16  S.  Ct.  705, 
40  L.  Ed.  838,  reversing  decree  (C.  O.)  73  F. 
933. 

Act  Ky.  Jan.  17, 1856,  |  3,  declaring  that  the 
L.  &  N.*  R.  Co;  may  "from  time  to  time  extend 
any  branch  road,  and  may  purchase  and  hold 
any  road  constructed  by  another  company,  or 
may  agree  on  terms  to  receive  the  cars  of  other 
Toads  on  their  said  road,"  authorizes  the  pur- 
chase, not  of  a  parallel  or  continuing  line,  but 
only  of  branch  roads. — Louisville  &  N.  R.  Co. 
V.  Commonwealth  of  Kentucky,  161  U.  S.  677, 
16  S.  Ct.  714,  40  L.  Ed.  849,  affirming  decree 
97  Ky.  675,  31  S.  W.  476. 

A  railroad  having  general  authority  to  con- 
solidate with  other  roads  cannot  purchase  a 
parallel  competing  road  which  is  subject  to  the 
provisions  of  Const.  Ky.  1891,  par.  201, 
declaring  that  no  railroad  shall  consolidate  with 
any  parallel  or  competing  road.— Id. 

Acquiescence  by  the  state  in  several  pur- 
chases by  a  railroad  of  local  lines  which  ran. par- 
allel to  some  of  its  own  branches,  cannot  be  treat- 
ed as  a  contemporaneous  construction  of  its 
.  charter  as  authorizing  consolidation  with  a 
parallel  and  competing  road  connecting  its  prin- 
cipal termini.— Id. 

^s»122.  Tjpamsfers  to  and  ooatraots  with 
foreiciL  eompanles. 

See  41  Cent.  Dig.  R.  R.  §§  386-388. 

Act  Ind.  Feb.  23,  1853,  i  3,  provides  that 
"any  railroad  company  ♦  ♦  ♦  which  may 
have  constructed  its  road  so  as  to  meet  and 
connect  with  any  other  railroad  in  an  adjoin- 
ing state  •  ♦  •  shall  have  power  to  make 
such  contracts  with  any  such  railroad  ♦  ♦  ♦ 
for  the  use  of  its  road  as  to  the  board  of  di- 
rectors may  seem  proper."  Held,  that  this  does 
not  confer  power  on  a  railroad  company  to  con- 
tract for  the  lease  of  all  the  franchises  and  ap- 
purtenances of  such  a  railroad  of  another  state, 
and  for  its  operation  under  such  lease. — Penn- 
sylvania R.  Co.  V.  St.  Louis,  A.  &  T.  H.   R. 


Co.,  118  U.  S.  290,  6  S.  Ct  1094,  30  L.  Ed. 
83;  Id.,  118  U.  S.  630.  7  S.  Ct.  24,  30  L.  Ed. 
284. 

Act  Mo.  March  2,  1869,  provides  that  any 
railroad  company  organized  under  the  laws  of 
that  state,  "whose  track  shall  at  the  line  of 
the  state  connect  with  the  track  of  the  railroad 
of  any  company  organized  under  the  laws  of 
any  adjoining  state,"  may  consolidate  with 
such  company.  Heldt  that  this  statute  au- 
thorized a  consolidation  of  an  existing  domes- 
tic company  with  a  foreign  one,  although  the 
former  had  not  then  constructed  its  road. — 
Livingston  County  v.  First  Nat.  Bank,  128  U. 
S.  102,  9  S.  Ct.  18,  32  L.  Ed.  359. 

Rev.  St  Ind.  §§  3971-3973,  authorize  any 
railroad,  company  'of  Indiana  "to  intersect, 
join,  and  unite"  with  any  railroad  of  an  ad- 
joining state  constructed  to  the  state  line,  and 
*'to  make  such  contracts  and  agreements  with 
any  such  road  ♦  ♦  ♦  for  the  transportation 
of  freight  and  passengers,  or  for  the  use  of  its 
road,  as  to  the  board  of  directors  may  seem 
proper."  Held  not  to  authorize  one  railroad 
corporation  to  lease  the  road  of  another.— St. 
Louis,  V.  &  T.  H.  R.  Co.  v.  Terre  Haute  &  I. 
R.  Co.,  145  U.  S.  393,  12  S.  Ct  953,  36  L. 
Ed.  748,  affirming  decree  (C.  C.)  33  F.  440. 

The  Indiana  statute  of  March  8,  1883  (Laws 
1883,  p.  182,  c.  127;  Horner's  Rev.  St  |§ 
3951a-3951c).  authorizing  railroad  companies 
organized  under  the  laws  of  that  state  to  guar- 
anty the  bonds  of  a  company  of  another  state, 
under  certain  circumstances,  and  in  a  prescrib- 
ed manner,  superseded  and  repealed,  as  to  mat- 
ters within  its  scope  and  terms,  the  provisions 
of  all  former  statutes  of  the  state  on  the  sub- 
ject—Louisville, N.  A.  &  C.  Ry.  Co,  v.  Louis- 
ville Trust  Co.,  19  S.  Ct.  817,  174  U.  S.  552, 
43  L.  Ed.  1081,  modifying  decree  Louisville 
Trust  Co.  V.  Louisville,.  N.  A.  &  C.  R.  Co.,  75 
Fed.  433,  22  C.  C.  A.  378. 

A  railroad  company  of  Indiana  being  em- 
powered by  the  statutes  of  the  state,  on  a  peti- 
tion by  the  holders  of  a  majority  of  its  stock, 
to  guaranty  the  bonds  of  a  company  of  an  ad- 
joining state,  the  construction  of  whose  road 
would  be  beneficial  to  its  own  business,  such  a 
guaranty,  though  made  without  the  petition  or 
assent  of  its  stockholders,  and  therefore  illegal 
and  voidable,  is  not  ultra  vires,  and  when  made 
on  negotiable  bonds,  by  its  proper  officers,  under 
the  seal  of  the  corporation,  authorized  thereto 
by  its  directors,  may  be  enforced  by  a  bona  fide 
purchaser  of  such  bonds  in  the  market  having 
no  notice  of  the  irregularity.- Id. 

^s»123.   Oonsent  of  stoekholders. 

See  41  Cent.  Dig.  R.  R.  9  889. 

So  far  as  a  lessor  corporation  can  be  re- 
garded as  representing  its  nonconsenting  stock- 
holders in  their  efforts  to  set  aside  the  lease,  it 
and  they  are  barred  by  laches  in  failing  to  bring 
an  action  to  set  it  aside  for  17  years,  and  by 
accepting  the  rentals  during  that  time. — St. 
Louis,  V.  &  T.  H.  R.  Co.  y.  Terre  Haute  & 
T.  R.  Co.,  145  U.  S.  393,  12  S.  Ct  953,  36  L. 
Ed.  748,  affirming  decree  (C.  C.)  33  F.  440. 

Act  111.  Feb.  16,  1865,  provides  that  a 
lease  of  a  railroad  to  a  corporation  out  of  the 
state  ^'shall  be  null  and  void,"  unless  written 
consent  of  all  the  stockholders  of  the  lessor 
road,  residing  in  the  state,  be  first  obtained. 
Held  not  to  Umit  the  scope  of  the  powers  con- 
ferred upon  such  corporations  by  law,  but  only 
to  prescribe  the  manner  of  exercising  corporate 
powers,  compliance  with  which  the  stockhold- 
ers might  waive,  or  the  corporation  might  be 
estopped,  by  lapse  of  time,  to  deny.— Id. 

^=5>125.   Sales. 

See  41  Cent.   Dig.   R.  R.  U  391-403. 
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— —  Power  to  buy  or  sell* 

See  41  Cent  Dig.  R.  R.  ||  891,  894-896. 

The  S.  G.  &  F.  R.  Co.,  having  power,  by 
its  charter,  to  construct  a  railroad  from  Albany 
to  Thomasville,  Georgia,  and  from  Thomaflville 
to  the  Florida  line,  and  also  power  to  purchase 
and  sell  all  kinds  of  property  of  every  nature 
and  quality,  and  to  incorporate  its  stock  with 
that  of  any  other  company,  contracted  with  the 
A.  &  G.  R.  Co.  to  construct  its  road  from 
Thomasville  to  Albany,  and  to  sell  and  deliver 
it  to  the  latter  company  in  sections  as  complet- 
ed, together  with  the  franchise  of  using  the 
same^  and  to  incorporate  its  stock  created  for 
building  said  road  with  that  of  the  A.  &  G.  R. 
Co.  Heldf  that  this  contract  was  not  ultra 
vires.— Branch  v.  Jesup,  106  U.  S.  468,  1  S. 
Ct.  495,  27  L.  Ed.  270. 

The  right  of  way  and  the  franchises  grant- 
ed by  the  city  of  New  Orleans  to  the  first 
Canal  Street,  City  Park  &  Lake  Railroad  Com- 
pany, being  assignable  under  the  laws  of  Louisi- 
ana, passed  with  the  other  property  of  that 
corporation  by  the  sale  thereof  made  in  pursu- 
ance of  the  decree  of  the  United  States  court 
in  bankruptcy.— New  Orleans.  S.  F.  &  L.  R. 
Co.  V.  Delamore,  114  U.  S.  501,  5  S.  Ct  1009, 
29  L.  Ed.  244. 

A  railroad  having  general  authority  to  con- 
solidate with  other  roads  cannot  purchase  a 
parallel  competing  road,  which  is  subject  to 
the  provision  of  Const.  Ky.  1891,  |  201,  de- 
claring that  no  railroad  shall  consolidate  with 
any  parallel  or  competing  road;  and  it  is  im- 
material that  the  sale  of  the  road  is  not  volun- 
tary, but  is  a  judicial  sale.— Louisville  &  N. 
R.  Co.  V.  Commonwealth  of  Kentucky,  161  U. 
S.  677,  16  S.  Ct  714,  40  L.  Ed.  849,  affirm- 
ing decree  97  Ky.  675,  31  S.  W.  476. 


— —  CoiiTeyaiieos. 

See  41  Cent.  Dig.  R.  R.  9  897. 

A  creditor  of  a  railroad  company,  having 
proceeded  against  the  successor  to  its  proper- 
ty- and  franchises,  and  obtained  a  judgment 
against  it  based  on  the  assumed  validity  of  the 
transfer  of  the  property  and  franchises  of  the 
old  corporation,  cannot  afterwards  object  that 
the  transfer  was  illegal  and  ultra  vires. — Fogg 
V.  Blair,  133  U.  S.  534,  10  S.  Ct  338,  33  L. 
Ed.  721. 

^ss>i29.  —  RishtB    and    Uabilities    of 
Vurohaaera. 

See  41  Cent  Dig.  R.  R.  H  892,  898.  899-408. 

v.,  a  judgment  creditor  of  a  railroad  cor- 
poration, in  1867  levied  an  execution  on  the 
right  of  way,  and  it  was  sold  to  V.,  and  the 
sheriff  deeded  it  to  him,  and  he  took  possession 
of  the  roadbed.  In  1870  he  contracted  with 
another  railroad  corporation  to  complete  the 
grading  of  the  Une  of  road  for  a  certain  sum 
per  mUe,  and,  on  being  paid,  to  transfer  to  it 
all  his  title  to  the  franchise,  right  of  way,  and 
property  of  the  olj  corporation.  He  completed 
the  work,  and  was  not  paid  in  full,  but  gave 
possession  of  the  road,  in  1871,  to  the  corpora- 
tion, and  its  franchises  and  road  and  property 
passed,  in  1880,  to  another  corporation,  the 
defendant  Held,  that  there  was  nothing  in  the 
contract  to  estop  the  defendant  from  disputing 
the  right  of  V.  to  recover  the  roadbed  in  eject- 
ment on  the  strength  of  his  title.— East  Alabama 
Ry.  Co.  V.  Doe,  114  U.  S.  340,  5  S.  Ct  869, 
29  L.  Ed.  136. 

A  contract  between  two  railroad  companies 
in  relation  to  the  carriage  of  freights  and  divi- 
sion of  earnings,  which  provides  that  this  "con- 
tract, and  any  damages  for  the  breach  of  the 
same,  shall  be  a  continuing  lien  upon  the  roads 
of  the  two  contracting  companies,  their  equip- 
ment and  income,  in  whosesoever  hands  they 
may  come,"  does  not  constitute  a  lien  or  obliga- 


tion running  with  the  land,  so  as  to  render  it 
liable  in  the  hands  of  a  purchaser  of  one  of  the 
roads  for  supposed  earnings  that  would  have 
accrued  during  the  term  provided  in  the  lease. 
— Des  Moines  &  Ft  D.  R.  Co.  v.  Wabash,  St. 
L.  &  P.  R.  Co.,  135  U.  S.  676,  10  S.  Ct.  753, 
34  L.  Ed.  248. 

The  right  given  a  railroad  by  the  law  un- 
der which  it  is  incorporated  to  have  its  pas- 
senger rates,  within  certain  limits,  unaffected 
by  future  legislation,  does  not  inure  to  the  bene- 
fit of  the  purchaser  of  its  property,  in  the 
absence  of  express  direction  to  that  effect  in 
the  law.— St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156 
U.  S.  649,  15  S.  Ct  484,  39  L.  Ed.  567,  affirm- 
ing judgment  15  S.  W.  18,  54  Ark.  101,  11 
L.  R.  A.  452. 


Iioaaes. 
See  41  Gent  Dig.  R.  R.  H  404-48S. 

^=9131.  — -  Power    to     make     or    take 
lease. 

See  41  Cent  Dig.  R.  R.  ||  494-406. 

Act  Ind.  Dec.  18,  1865,  |  8,  relating  to  taxa- 
tion, which  provides  that  where  a  railroad  has 
been  leased  to  another  company  the  latter  shall 
pay  all  taxes  thereon,  and  be  subject  to  the 
same  liabilities  in  that  regard  as  if  such  road 
were  its  own  property,  does  not  by  implication 
confer  on  railroad  companies  authority  to  con- 
tract for  the  lease  of  all  franchises  and  appur- 
tenances of  other  companies  and  for  the  opera- 
tion of  their  roads  under  such  lease. — Pennsyl- 
vania R.  Co.  V.  St  Louis,  A.  &  T.  H.  R.  Co., 
118  U.  S.  290,  6  S.  Ct  1094,  30  L.  Ed.  83 ; 
Id.,  118  U.  S.  630,  7  S.  Ct.  24,  30  L.  Ed.  284. 

Plaintiff,  a  judgment  creditor  of  a  railroad 
company,  garnished  another  company  to  whom 
its  road  was  leased,  and  two  trustees  under  a 
mortgage  of  the  latter.  The  lessor  company 
had,  with  notice  to  the  lessee,  assigned  the 
lease  to  its  president  and  another,  trustees  un- 
der a  mortgage  given  by  it,  as  additional  se- 
curity for  its  bonds,  and  with  no  intention  of 
changing  the  relations  of  the  parties.  Said 
president,  as  surviving  trustee,  conunenced  • 
proceedings  to  foreclose  the  lessor's 'mortgage, 
joining  the  lessee  as  defendant  Meantime  tiie 
lessee  had  operated  the  leased  line  until,  on  de- 
fault in  payment  of  interest,  the  trustees  under 
its  mortgage  took  possession  of  the  same,  the 
lease  not  being  assigned  to  them.  Said  trustees 
notified  all  parties  that  they  refused  to  assume 
or  affirm  said  lease,  and  proceeded  to  operate 
the  leased  line  without  objection,  becoming 
thereby  indebted  for  rent.  Held,  that  they  had 
not  been  in  possession  under  the  lease,  and  were 
in  no  way  bound  to  account  to  the  estate  of  tlie 
lessor's  president  as  assignee  thereof;  that  the 
obligation  to  pay  for  the  use  and  occupation  was 
to  the  lessor;  '  and  that  plaintiff  therefore 
should  have  judgment.— Milwaukee  &  N.  Ry. 
Co.  V.  Brooks  Locomotive  Works,  121  U.  S. 
430,  7  S.  Ct  1094,  30  L.  Ed.  995. 

None  of  the  various  statutes  of  the  state  of 
Oregon,  either  expressly  or  by  implication,  au- 
thorize a  railroad  corporation  to  lease  its  road 
and  franchises,  or  to  take  similar  leases  from 
other  railroad  corporations;  and  such  a  lease 
is  ultra  vires  and  void.— Oregon  R.  &  Nav. 
Co.  V.  Oregonian  R.  Co.,  130  U.  S.  1,  9  S.  Ct. 
409,  32  L.  Ed.  837,  reversing  Oregonian  R. 
Co.  V.  Oregon  R.  &  Nav.  Co.  (C.  C.)  23  F.  232, 
10  Sawy.  464;  Oregon  R.  &  Nav.  Co.  v.  Ore- 
gonian R.  Co.,  145  U.  S.  52,  12  S.  Ct  814,  36 
L.  Ed.  620. 

Where  a  railroad  company,  in  debt,  leases 
its  road  and  properties  for  999  years  to  an- 
other corporation,  which  agrees  to  pay  all 
judgment  liens  against  the  lessor,  and  to  com- 
plete its  road,  and  the  two  companies  execute 
a  deed  of  trust  to  secure  bonds  of  the  lessor, 
the  proceeds  of  which  are  received  by  the  lea* 
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see,  and  partly  used  for  its  own  benefit,  the 
lessee  is  in  equity  held  liable  for  debts  which 
existed  against  the  lessor  before  the  lease, 
though  they  were  '  not  reduced  to  judgment. — 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Third  Nat 
Bank,  134  U.  S.  276,  10  S.  Ct  550,  33  L.  Ed. 
900. 

This  liability  is  not  affected  by  the  subse- 
quent expenditure  by  the  lessee,  on  the  lessor's 
road,  of  an  amount  greater  than  the  amount  so 
misappropriated.—Id. 

A  corporation  chartered  "for  the  transporta- 
tion of  passengers  in  railroad  cars,  constructed 
and  to  be  owned  by  the  said  company,"  under 
certain  patents,  and  empowered  to  enter  into 
contracts  with  other  corporations  "for  the  leas- 
injBT  or  hiring  and  transfer  to  them"  of  their  rail- 
way cars  and  other  personal  propert'^  leased  for 
a  certain  rental,  for  99  ^ears,  to  another  cor- 
poration in  the  same  business,  all  its  property, 
including  its  cars  and  patents  and  all  contracts 
with  railroad  companies  for  the  hire  of  its  cars, 
and  agreed  that,  while  the  lease  was  in  force, 
it  would  not  engage  in  the  business  of  manufac- 
turing and  using  or  hiring  cars.  Held,  that  the 
corporation  was  quasi  public,  and  the  lease  was 
void  as  ultra  vires,  and  because  it  was  an  aban- 
donment by  the  lessor  of  its  duty  to  the  public. 
—Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  11  S.  Ct.  478,  35  L.  Ed.  55. 

Bey.  St  IlL  1874,  c.  114,  |  34,  authorizing 
railroad  companies  to  make  "contracts  and  ar- 
rangements with  each  other,  and  with  railroad 
cori)orations  of  other  states,  for  leasing  and  run- 
ning their  roads,  or  any  part  thereof, '  includes 
maaing  as  well  as  taking  leases  of  such  roads. — 
St  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre  Haute  & 
I.  R.  Co.,  145  U.  S.  393,  12  S.  Ct  953,  36  L. 
Ed.  748,  affirming  decree  (C.  C.)  33  F.  440. 

A  lease  of  one  railroad  to  another  for  the 
term  of  999  years  is  unlawful  and  wholly  void, 
and  cannot  be  subsequently  ratified,  unless  ex- 
pressly authorized  by  the  charters  of  both  cor- 
porations, or  by  the  laws  of  the  states  creating 
them. — Id. 

^s»132,  ..^.-i  Requisites   and  ralidity. 

See  41  Cent  Dig.  R.  R.  SI  410-416. 

Where  a  void  lease  is  made  by  a  railroad 
company  for  a  term  of  96  years,  at  a  certain 
yearly  rental,  the  use  of  the  road  by  the  lessee, 
and  payment  of  the  rental  for  three  years,  does 
not  make  the  contract  so  far  an  exe<iuted  one 
as  to  estop  the  lessee  to  deny  its  validity.— 
Oregon  R.  &  Nav.  Co.  v.  Oregonian  R.  Co.,  130 
U.  S.  1,  9  S.  Ct  409,  32  L.  Ed.  837,  reversing 
(C.  C.)  Oregonian  R.  Co.  v.  Oregon  R.  &  Nav. 
Co.,  23  r.  232, 10  Sawy.  464 :  Oregon  R.  &  Nav. 
Co.  V.  Oregonian  R.  Co.,  145  U.  S.  52,  12  S. 
Ct  814,  36  U  Ed.  620. 

A  railroad  company  leased  its  tracks  to 
another  company,  with  a  stipulation  that  the 
lease  should  bind  the  lessees,  assigns,  grantees, 
and  successors  of  each  party  thereto.  Subse- 
quentll^  the  roads  and  franchises  of  the  lessee, 
by  various  consolidations,  leases,  and  contracts, 
came  into  the  possession  of  a  third  company. 
The  lessor  recognized  this  company  as  the  suc- 
cessor of  the  .lessee,  and  for  more  than  a  year 
granted  it  the  privileges  secured  by  the  lease, 
without  questioning  its  interest  therein.  -  Held 
that,  on  the  filing  of  a  bill  by  the  latter  to  de- 
termine a  question  depending  on  the  construction 
of  the  lease,  the  lessor  could  not  for  the  first 
time  question  the  legality  of  plaintiff's  succes- 
sorship  to  the  lessee.— Chicago,  R.  I,  &  P.  R. 
Co.  V.  Denver  &  R.  G.  R.  Co.,  143  U.  S.  596, 
12  S.  Ct.  479,  36  L.  Ed.  277. 

^s>133,  ^.^^m  OonBtmetion  and  operation. 

See  41  Cent  Dig.  R.  R.  58  407-409.  417-422. 

The  preamble  to  the  contract  of  lease  be- 
tween two  railroad  companies  recited  that  "the 


Denver  Company  owns  and  operates  a  railway 
♦  ♦  ♦  which  extends  from  Denver,  through 
Colorado  Springs,  to  South  Pueblo,  and  the  Chi- 
cagp  Company  owns  a  railway  from"  the  state 
line  to  the  city  of  Colorado  Springs;  and,  fur- 
ther, that  "the  interest  of  both  pt^rties  and  of 
the  public  will  be  promoted  by  the  establishment 
and  operation  of  a  through  line  of  railway  be- 
tween all  the  points  on  the  line  of  the  Denver 
Company  between  Denver  and  South  Pueblo, 
and  all  points  on  the  line  operated  by  the  Chi- 
cago Company."  Accordingly  the  Denver  Com- 
pany leased  to  the  Chicago  Company  the  use 
and  possession  of  the  former's  railway  and>  its 
appurtenances  between  and  including  Denver 
and  South  Pueblo.  The  consideration'  for  the 
lease  was  the  payment  by  the  Chicago  Company 
of  a  certain  percentage  of  the  cost  of  construc- 
tion of  the  property,  and  also  a  proportion  of  the 
operating  expenses  and  repairs,  to  be  fixed  by 
the  number  of  wheels  per  mile  run  by  the  Chi- 
cago Company.  The  Chicago  Company  after- 
wards arranged  with  the  Union  Pacific  to  run 
its  trains  into  Denver  over  the  latter's  tracks. 
Held,  that  the  Chicago  Company  was  not  en- 
titled to  use  the  Denver  Company's  terminals 
for  cars  run  over  the  Union  Pacific  track. — 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Denver  &  R.  G. 
R.  Co.,  143  U.  S.  596,  12  S.  Ct  479,  36  L.  Ed. 
277. 

The  grant  by  the  lessor  was  of  the  "posses- 
sion and  use  of  all  its  tracks,  buildings,  stations, 
didings,  and  switches  on  and  along  its  line  of 
railway  between  and  including  Denver  and 
South  Pueblo,  excluding  its  shops  at  Bumham, 
intending  hereby  to  include  in  the  description 
aforesaid  all  and  every  portion  of  its  railway 
and  appurtenant  properly  between  and  at  the 
points  aforesaid."  Held,  that  the  exception  of 
the  "Bumham  shops"  extended  to  a  tract  of 
about  60  acres  of  land  adjoining  the  shops,  and 
used  in  connection  with  them,  but  that  the  les- 
see could  not  be  excluded  from  the  use  of  a 
"wye"  track  traversing  a  'portion  thereof,  and 
used  for  the  turning  of  trains. — Id. 

Although  a  contract  of  lease  of  a  railroad 
made  no  express  provision  for  car  cleaning  facil- 
ities, the  lessee  was  entitled  to  use  the  tracks 
provided  by  the  lessor  for  that  purpose;  and, 
if  it  were  excluded  therefrom,  it  was  entitled  to 
call  upon  the  lessor  to  construct  new  tracks  for 
it,  under  a  provision  of  the  contract  requiring 
the  lessor,  on  reasonable  notice,  to  construct  ad- 
ditional side  tracks,  spurs,  etc.,  and  providing 
that  the  lessee  should  pay  a  given  percentage  on 
the  cost  thereof,  and  that  if  the  lessor  failed  to 
comply  with  the  request  the  lessee  might  itself 
construct  the  needed  tracks,  and  become  the  sole 
owner  tJiereof. — Id. 

Rlshts    and    UaMUUea    of 

lessors  and  lesaees. 


See  41  Cent.  Dig.  R.  R.  19  423-433. 

A  railroad  corporation  of  one  state  that 
leases  and  operates  a  road  in  another  state  sub- 
jects itself  to  such  local  legislation  as  would 
have  been  applicable  to  the  corporation  owning 
the  road  if  no  lease  had  been  made,  and  has  no 
other  privileges  than  such  as  belonged  to  the 
lessor.— Stone  v.  Illinois  Cent  R.  Co.,  116  TT.  S. 
347,  6  S.  Ct  348,  388,  1191,  29  L.  Ed.  650. 

Where  the  lease  of  its  road  by  one  railroad 
company  to  another  is  void,  no  action  will  lie 
in  favor  of  the  lessor  against  other  railroad  com- 
panies that  were  guarantors  of  the  payment  of 
the  stipulated  rent.— Pendsylvania  R.  Co.  v.  St 
Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S.  290,  6  S.  Ct 
1094,  30  L.  Ed.  83 ;  Id.,  118  U.  S.  630,  7  S.  Ct. 
24,  30  L.  Ed.  284. 

Where  one  railroad  leases  its  line  to  another, 
which  is  owned  and  operattnl  by  a  third,  but  the 
lease  has  been  adjudged  void,  and  the  lessee  road 
issues  bonds  of  which  the  third  road  becomes  the 
holder,   and  the   bonds  are  foreclosed  and  the 
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proceeds  held  for  distribution,  the  lessor  road 
nas  not  an  equity  entitling  it  to  be  piiid  its 
rental  out  of  such  proceeds  in  precedence  over 
the  third  road  as  a  bondholder,  on  the  ground 
that  the  third  road,  as  the  owner  of  the  lessor 
road,  is  really  the  debtor  for  arrearages  of  rent 
•—St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleveland,  C. 
C.  &  I.  R.  Co.,  125  U.  S.  658,  8  S.  Ct  1011,  31 
L.  Ed.  832. 

By  the  terms  of  the  lease  the  lessor  agreed 
to  let  the  lessee  into  the  full,  equal,  joint,  and 
perpetual  possession  and  use  of  its  property, 
and  the  lessee  was  to  pay  a  proportionate  share 
*'of  the  expenses  actually  incurred  in  paying 
proper  salaries  to  the  general  superintendent  and 
subordinate  employes,  including  switchmen," 
etc.  Held,  that  the  lessee  was  entitled  to  use 
its  own  switching  engines  and  crews  for  the 
handling  of  its  freight  in  the  lessor's  terminals, 
but  they  must  be  under  the  orders  and  super- 
intendence of  the  proper  officer  of  the  lessor. — 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Denver  &  R.  G. 
R.  Co.,  143  U.  S.  596,  12  S.  Ct  479,  36  L.  Ed. 
277. 

^An  Illinois  railroad  corporation  is  bound  to 
take  notice  that  its  lease  to  an  Indiana  corpora- 
tion is  ultra  vires  of  the  latter,  so  that,  where 
the  lease  becomes  an  executed  contract  by  the 
delivery  of  the  leased  property,  the  lessor  is  in 
pari  delicto  with  the  lessee,  and  cannot  main- 
tain a  suit  to  recover  possession. — St.  Louts,  V. 
&  T.  H.  R.  Co.  V.  Terre  Haute  &  I.  R.  Co.,  145 
U.  S.  393,  12  S.  Ct.  953,  36  L.  Ed.  748,  affirm- 
ing decree  (C.  C.)  33  F.  440. 

An  agreement  between  one  railroad  com- 
pany and  the  president  of  another  by  which  the 
latter  was  to  deliver  to  the  former  a  majority 
of  the  capital  stock  of  his  company  and  procure 
a  lease  to  be  executed  for  999  years  for  a  rental 
payable  from  the  net  profits,  and  have  his  com- 
pany issue  bonds  guaranteed  by  the  lessee  for 
twice  the  value  of  the  road,  held  to  provide  for 
a  wrongful  diversion  of  the  proceeds  of  the 
bonds,  rendering  the  lessee  liable  in  equity  to  a 
judgment  creditor  of  the  lessor.— Northern  Pac. 
R.  Co.  V.  Bovd,  33  S.  Ct.  554,  228  U.  S.  482. 
57  L.  Ed.  931,  affirming  decree  177  F.  804,  101 

C.  O.  A.  18. 

• 
^=»136.  CoBtraets  for  eontrol,  operatloB, 
or    me    of   railroads    or    inoi- 
dental  faeili^ies. 
See  41  Cent  Dig.  R.  R.  Sfi  434-442.    • 

^s»136.  — -  Power  to  make  oontraets. 

See  41  Cent  Dig.  R.  R.  |  434. 

A  railroad  company,  whose  road  extends 
across  Wisconsin  from  Lake  Michigan  to  the 
Mississippi,  was  empowered  by  its  charter  (Priv. 
Laws  Wis.  1866,  c.  540,  |  7)  to  make  such 
contracts  as  the  convenience  and  interest  of  the 
company  may  require;  by  Gen.  Laws  Wis. 
1872,  c.  109, 1  51,  to  exercise  its  rights  and  fran- 
chises in  any  state  and  territory^  and  accept 
therefrom  any  other  powers  and  privileges ;  and 
by  Gen.  Laws  Wis.  1853,  c.  76,  to  make  through 
traffic  contracts  with  any  railroad  having  its 
terminus  on  the  eastern  shore  of  Lake  Michigan, 
and  to  build,  construct,  and  run  as  part  of  its 
property  such  steamboats  and  vessels  as  may  be 
necessary  to  facilitate  its  operations.  Held, 
that  a  contract  with  the  proprietors  of  steam- 
boats running  on  the  Great  Lakes  between  its 
eastern  terminus  and  Buffalo,  guarantying  that 
the  gross  earnings  of  each  boat  for  two  years 
should  amount  to  a  certain  sum,  is  not  ultra 
vires.— Green  Bay  &  M.  R.  Co.  v.  Union  Steam- 
boat Co.,  107  U.  S.  98,  2  S.  Ct  221,  27  L.  Ed. 
413. 

Unless  specially  authorized  by  its  charter, 
or  aided  by  some  other  legislative  action,  a  rail- 
road company  cannot,  by  lease  or  other  con- 
tract, tur^j  over  to  another  company,  for  a  long 
period  of  time,  its  road  and  all  its  appurtenanc- 
es, the  use  of  its  franciiises.  and  the  exorcise  of 
its  powers,  nor  can  any  other  railroad  com- 


pany, without  similar  authority,  make  a  contract 
to  run  and  operate  such  road,  property,  and 
franchises  of  the  first  corporation;  for  ench  a 
contract  is  not  among  the  ordinary  powers  of  a 
railroad  company,  and  is  not  to  be  inferred  fnun 
the  usual  grant  of  powers  in  a  railroad  char- 
ter.—Pennsylvania  R.  Co.  V.  St  Louis,  A.  &  T. 
H.  R.  Co.,  118  U.  S.  290.  6  S.  Ct  1094,  30  L. 
Ed.  83 ;  Id.,  118  U.  S.  630,  7  S,  Ct  24,  30  U 
Ed.  284. 

The  I.  Co.  was  an  Illinois  corporation.  By 
the  statute  of  that  state  of  February  28,  1854, 
all  railroad  companies  having  their  termini  fixed 
by  law,  and  their  roads  intersected  by  continu- 
ous lines,  were  authorized  to  consolidate  their 
properties  with  connecting  lines  out  of  the  state 
and,  when  necessary  by  reason  of  such  con- 
solidation, they  were  authorized  to  bridge 
streams.  By  the  act  of  February  12,  1855.  all 
railroad  corporations  were  authorized  to  make 
all  necessary  and  convenient  contracts  with 
each  other  and  with  outside  railroad  companies, 
for  leasing  and  running  their  lines.  Similar 
powers  were  conferred  by  the  act  of  February 
16,  1865;  and  by  the  act  of  February  25» 
1867,  railroads  terminating  at  a  point  on  a 
continuous  railroad  thoroughfare,  where  a  bridge 
was  or  was  to  be  constructed,  were  authorized 
to  connect  with  the  bridge.  Heldf  that  the  I. 
Co.  had  authority  to  enter  into  a  contract  with 
a  bridge  company  for  the  use  of  a  bridge  with 
other  railroad  companies,  each  company  to  pay 
tolls,  any  deficiency  in  the  gross  amount  of  tolls 
to  be  contributed  by  the  companies  proportion- 
ately.—Pittsburgh,  O.  &  St.  L.  Ry.  Co.  V.  Keo- 
kuk &  H.  Bridge  Co.,  131  U.  S.  371,  9  S.  Ct* 
770,  33  L.  Ed.  157. 

A  contract  by  the  U.  P.  Co.,  letting  another 
company  into  "the  free,  equal,  and  joint  pos- 
session of  its  main  and  passing  tracks'*  be- 
tween Council  Bluffs  and  Omaha,  across  its 
Missouri  River  bridge,  a  distance  of  about  seven 
miles,  with  the  use  of  its  tracks  and  terminal 
facilities  at  Omaha,  was  not  ultra  vires,  as 
disabling  the  company  from  the  performance  6t 
its  duties  to  the  public;  it  in  effect  giving  to 
the  other  company  merely  trackage  rights,  with 
compensation  on  a  mileage  or  wheelage  basis, 
and  it  appearing  that  the  control  of  the  tracks 
was  to  remain  fii  the  U.  P.  Co.,  that  all  trains 
were  to  be  moved  under  the  direction  of  its 
superintendent,  and  that  the  capacity  of  the 
bridge  and  tracks  was  sufficient  for  the  purpose. 
—Union  Pac.  R.  Co.  v.  Chicago.  R.  I.  &  P.  R. 
Co.,  163  U.  S.  564,  16  S.  Ct.  1173,  41  L.  Ed. 
265,  affirming  decree  51  F.  300,  2  C.  C.  A.  174. 

The  mere  fact  that,  at  some  time  in  the 
future,  the  business  of  the  U.  P.  Co.  might  so 
increase  as  to  require  all  of  its  bridge  and  track 
facilities,  did  not  invalidate  the  contract,  since, 
in  such  a  case,  relief  could  be  obtained  from 
the  courts.— Id. 

The  charter  of  the  U.  P.  Co.  not  prohibit- 
ing, unless  by  implication,  an  arrangement  by 
which  it  obtains  the  use  of  the  trackage  of  an- 
other company  between  two  points,  such  ar- 
rangement will  not  be  treated  as  invalid,  it  ap- 
pearing that  thereby  the  public  interest  is  sub- 
served through  the  shortening  of  the  route. — Id* 

^=>137.  ^-~  Requisites  and  Talidity« 

See  41  Cent  Dig.  R.  R.  8  436. 

Each  of  the  incorporators  of  the  V.  Co. 
was  an  officer  or  employ^  of  the  U.  P.  Co.  Its 
road  was  built  with  the  funds  of 'that  company. 
Every  share  of  its  stock  ever  issued  was  taken, 
held,  or  voted  by  some  officer  or  employ^  of 
that  company,  in  trust  for  it;  and  the  officers 
of  the  two  companies  had  always  been  the  same. 
They  had  always  been  operated  together,  and 
their  earnings  had  gone  into,  and  their  expend- 
itures been  paid  from,  a  common  treasury. 
Held,  that  a  contract  by  which  a  right  to  use 
a  part  of  the  Y.  Co.  was  granted  to  another 
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with  the  consent  of  its  stockholders  was  not 
invalid,  as  being  without  consideration,  be- 
cause  the  payment  for  such  use  was  to  be 
made  to  the  U.  P.  Co.—Union  Pac.  R.  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  163  U.  S.  664,  16 
S.  Ct.  1173,  41  L.  Ed.  265,  affirming  dectee  51 
F.  309,  2  C.  C.  A.  174. 

The  charter  of  the  Union  Pacific  Railway 
Company  (12  Stat.  489)  declares  (section  1) 
that  **the  stockholders  shall  constitute  the  bo<ly 
poUtic  and  corporate,"  and  provides  that,  "at 
any  regular  meeting  called  for  that  purpose,'* 
they  shall  have  power  to  make  by-laws  touch- 
ing "all  matters  whatsoever  which  may  apper- 
tain to  the  concerns  of  said  company."  In 
pursuance  of  thia  authority,  the  stockholders 
passed  a  by-law  giving  the  board  of  directors 
the  "whole  charge  and  management  of  the  prop- 
erty," and  authorized  it  to  delegate  to  the  exec- 
utive committee  power  to  do  any  acts  which  the 
board  itself  might  do.  The  board  thereafter  au- 
thorized the  executive  committee  to  exercise  all 
the  powers  of  the  board  when  the  board  was 
not  in  session.  Held,  that  the  executive  com- 
mittee had  full  authority  to  execute  a  contract 
letting  another  railroad  into  the  joint  use  of 
the  company's  bridge  across  the  Missouri  and 
its  terminals  at  Chnaha;  and  such  contract, 
having  been  approved  by  the  stockholders  at  a 
regular  meeting,  was  binding  on  the  company, 
though  never  ratified  by  a  formal  resolution  of 
the  board  of  directors.— Id. 

The  possible  invalidity  of  a  provision  in  the 
contract  for  referees  in  case  of  difference  be- 
tween the  two  companies  in  relation  to  the  op- 
eration of  trains  did  not  invalidate  the  contract 
as  a  whole. — Id. 

The  fact  that  the  charter  of  the  company 
to  which  the  rights  were  granted  would  by  its 
terms  expire  before  the  expiration  of  the  con- 
tract did  not  invalidate  the  latter,  the  char- 
ter being  capable  of  renewal,  and  the  contract 
b^ing  expressly  binding  on  the  assigns  and  suc- 
cessors of  the  parties.— Id. 


— —  ConstruotloB  and  operation. 

See  41  Cent  Dig.  R.  R.  99  436-439. 

Where  the  Missouri  Pacific  Railw^  Com- 
pany, which  had  contracted  with  the  Pullman 
Palace  Car  Company  to  use  its  sleepers  exclu- 
sively on  all  roads  owned  or  controlled  by  it, 
subsequently  acquired  a  majority  of  the  stock 
of  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  and  by  voting  it  elected  the 
l>oard  of  directors  of  the  latter  company,  and 
certain  members  of  that  board  and  the  vice 
president  of  that  company  were  members  of  the 
board  of  directors  and  vice  president  of  the 
Missouri  Pacific  Company,  and  the  two  roads 
are  operated  in  the 'same  interest,  such  facts  do 
not  amount  to  ownership  and  control  within  the 
terms  of  the  contract. — Pullman's  Palace  Car 
Co.  V.  Missouri  Pac.  Ry.  Co.,  115  U.  S.  587,  6 
S.  Ct.  194,  29  L.  Ed.  499,  affirming  (C.  C.)  11 
F.  634,  3  McCrary,  645. 


RishtB    and    liabUities    of 

parties. 

See  41  Cent.  Dig.  R.  R.  99  440-442. 

In  an  action  by  a  railroad  to  recover  for  the 
use  of  its  tracks,  where  there  was  no  definite 
agreement  as  to  the  amount  to  be  paid,  the 
amount  paid  it  by  other  roads,  which  in  fact 
owned  it,  does  not  furnish  the  measure  of  dam- 
ages, and,  in  the  absence  of  proof  that  the  use 
was  worth  more  than  had  been  paid,  plaintiff 
cannot  recover.— Peoria  &  P.  U.  Ry.  Co.  v.  Chi- 
cago, P.  &  S.  W.  R.  Co..  127  U.  S.  200,  8  S. 
Ct,  1125,  32  L.  Ed.  110. 

Plaintiff,  a  New  Hampshire  corporation  op- 
erating a  railroad  from  N.  to  L.,  and  defend- 
ant, a  Massachusetts  corporation  operating  a 
railroad  from  L.  to  B.,  in  the  latter  state,  en- 


tered into  a  joint  traffic  agreement  providing 
that  the  two  roads  were  to  be  operated  as  a 
single  road,  under  a  joint  management;  that  the 
property  of  each  party  should  be  kept  in  the 
same  relative  condition  as  at  the  time  of  the 
making  of  the  agreement,  at  their  joint  expense ; 
that  plaintiff  should  erect,  at  its  own  expense, 
a  freight  depot  in  L.,  and  defendant,  at  its  own 
expense,  a  passenger  depot  in  B.;  that  buildings 
destroyed  by  fire  should  be  restored  by  the  own- 
er at  its  own  cost;  and  that  the  interest  upon 
the  debts  contracted  by  either  party  should  be 
paid  out  of  its  own  share  of  the  net  income. 
Held,  that  a  pajBsenger  depot  at  B.,  in  addition 
to  the  one  provided  for  in  the  agreement,  hav- 
ing become  necessary  to  retain  the  increased 
business  of  the  joint  management,  the  directors 
of  plaintiff  had  power  to  agree  that  the  inter- 
est on  expenditures  made  by  defendant  in  the 
erection  of  such  additional  depot  should  be 
charged  as  a  part  of  the  operating  expenses  of 
the  joint  management. — Nashua  &  L.  R.  Corp. 
V.  Boston  &  L.  R.  Corp.,  136  U.  S.  356,  10  S. 
Ct.  1004,  34  L.  Ed.  303,  reversing  (0.  C.)  8  F. 
458. 

But  defendant,  without  authority  from  the 
stockholders  or  directors  of  plaintiff,  could  not 
charge,  as  a  part  of  such  operating  expenses,  in- 
terest on  expenditures  made  by  defendant  in 
purchasing  a  controlling  interest  in  the  stock 
of  branch  roads  which  it  had  leased,  and  which 
were  being  operated  by  the  joint  management. 
—Id. 

^=»140.   Consolidation* 

See  41  Cent  Dig.  R.  R.  9§  892,  pt,  448-456. 

^=:»142.  — *  Agreements     and     prooeed- 
ings. 

See  41  Cent.  Dig.  R.  R.  99  444-447. 

If  railroad  companies,  which  have  consoli- 
dated under  Act  Mo.  March  24,  1870  (Laws 
25th  Gen.  Assem.,  Adj.  Sess.  p.  80)  §  1,  provid- 
ing for  the  consolidation  of  railroads  which 
will,  when  connected,  form  a  continuous  line  of 
road,  have  complied  with  all  the  other  provi- 
sions of  the  act,  the  consolidation  is  valid, 
though  they  may  have  failed  to  comply  with 
that  provision  requiring  each  company  to  file 
with  the  secretary  of  state  a  resolution  accept- 
ing the  provisions  of  the  act.  Such  provision 
is  merely  directory. — Leavenworth  County  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  134  U.  S.  688,  10 
S.  Ct.  708,  33  L.  Ed.  1064. 

^=:>143.  — —  Operation  and  effect. 

See  41  Cent  Dig.  R.  R.  9S  392,  448-460. 

Under  Act  Mo.  March  11,  1867,  authorizing 
the  K.  C.  &  C.  R.  Co.  to  "consolidate"  with  any 
other  company  upon  such  terms  as  may  be 
deemed  just  and  proper,  the  privileges  and  fran- 
chises of  each  road  will  pass  to  the  consolidated 
company. — Green  County  v.  Conners,  109  U.  S. 
104,  3  S.  Ct.  69,  27  L.  Ed.  872. 

Where,  under  Act  Mo.  March  11,  1867,  au- 
thorizing a  railroad  company  '*to  make  such 
arrangement  with  any  other  railroad  company 
to  furnish  equipments  and  to  run  and  manage 
its  railroad  as  it  may  deem  expedient  and  find 
necessary,  or  to  lease  the  same,  or  to  consoli- 
date it  with  any  other  company,"  a  consolida- 
tion is  effected,  the  purchasing  company  does 
not  take  and  hold  the  property  under  its  own 
charter  only,  but  the  franchises  and  privileges 
of  the  vendor  company  also  pass  to  and  vest  in 
the  consolidated  company. — Id. 

Act  Mo.  March  2,  1869,  authorizing  consol- 
idation of  certain  railway  corporations,  provid- 
ed that  the  companies  should  become  one,  that 
a  new  corporate  name  might  be  adopted,  that 
new  certificates  of  stock  should  be  issued  in 
exchange  for  the  stock  of  the  constituent  com- 
panies,   and   that    the   consolidation    agreement 
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should  be  recorded  as  the  charter  of  the  new 
company.  Heldt  that  such  a  consolidation  ex- 
tinguished the  prior  corporations,  and  formed  a 
new  one.— Keokuk  &  W.  R.  Co.  v.  State  of  Mis- 
souri, 152  U.  S.  301,  14  S.  Ct.  592,  38  L.  Bkr. 
450. 

A  new  corporation  was  formed  by  the  con- 
solidation of  railroad  companies  under  Sp.  Laws 
Minn.  1881,  c.  113,  providing  for  the  manner 
of  consolidation,  the  name  of  the  new  company, 
which  might  be  "the  name  of  either  corporation 
party  thereto  or  any  other  name,"  the  transfer 
of  the  property  of  the  old  corporations,  the  re- 
tirement of  their  stock  and  .the  issue  of  new 
stock,  and  for  compensating  the  stockholders  of 
the  old  corporations  who  decline  to  convert 
their  stock  into  the  stock  of  the  new  company. 
Judgment,  Gardner  v.  Minneapolis  &  St.  L.  Ry. 
Co.,  76  N.  W.  282,  7B  Minn.  517,  affirmed.— 
Minneapolis  &  St.  L.  Ry.  v.  Gardner,  20  S.  Ct. 
65ft,  177  U.  S.  332,  44  L.  Ed.  793. 

<3=s»144.  Richta    and    UabUities    of 

parties. 

See  41  Cent.  Dig.  R.  R.  I9  392.  893.  461-466. 

Four  railroad  corporations,  whose  roads 
formed  a  connecting  line  in  Ohio,  Indiana,  and 
Illinois,  were  consolidated,  according  to  the 
statutes  of  those  states,  under  an  agreement  in 
which  the  capital  on  the  hasis  of  which  each 
entered  into  the  consolidation  was  described  as 
composed  of  the  amount  of  its  stock  and  of  its 
mortgage  bonds,  and  other  bonds,  and  it  was 
agreed  that  all  those  bonds  should,  "as  to  the 
principal  and  interest  thereof,  as  the  same  shall 
respectively  fall  due,  be  protected  by  the  con- 
solidated com'piftiy,  according  to  the  true  effect 
and  meaning  of  the  bonds."  Two  years  after- 
wards the  consolidated  company,  to  secure  its 
own  bonds  payable  at  a  later  date  than  the  old 
ones,  executed  a  mortgage  of  all  its  property  to 
trustees,  which  recited  that  it  had  been  deemed 
for  the  interest  of  the  corporation,  as  well  as 
for  the  interest  of  all  the  various  classes  of  ex- 
isting bonds  (which  were  specifically  described), 
that  the  whole  of  them  should  be  cons«)1idated 
into  one  mortgage  debt  upon  equitable  princi- 
ples; and  provided  that  a  sufficient  amount  of 
the  new  bonds  should  be  retained  *'to  retire,  in 
such  manner  and  upon  such  terms  as  the  di- 
rectors may  from  time  to  time  prescribe,"  an 
equal  amount  of  the  old  bonds.  Six  years  later 
the  consolidated  company  made  another  mort- 
gage to  secure  other  bonds,  for  nonpayment  of 
which  it  was  afterwards  foreclosed  by  sale. of 
the  whole  property.  Held,  that  the  property 
was  not  subject  to  any  lien  in  favor  of  bonds 
of  one  of  the  old  companies,  issued  after  the 
passage  of  the  statutes  authorizing  the  consoli- 
dation, unsecured  by  any  mortgage  or  lien  be- 
fore the  consolidation,  and  the  holders  of  which 
had  not  exchanged  or  offered  to  exchange  them 
for  bonds  of  the  consolidated  company  before 
the  proceedings  for  foreclosure. — Wabash,  St. 
L.  &  P.  Ry.  Co.  V.  Ham,  114  U.  S.  587.  5  S.  Ct. 
1081,  29  L.  Ed.  235. 

The  Missouri  Pacific  Railway  Company 
contracted  with  the  Pullman  Palace  Car  Com- 
pany to  use  its  sleeping  cars  on  all  roads  own- 
ed or  controlled  by  it,  or  of  which  it  should  ac- 
quire the  ownership  or  control,  during  a  speci- 
ned  period.  Before  the  expiration  of  that  time 
the  railroad  company  consolidated  with  several 
other  companies  under  Rev.  St.  Mo.  1879,  9 
789,  the  consolidated  company  retaining  the 
name  of  the  Missouri  Pacific  Railway  Compa- 
ny, and  becoming  responsible  for  aU  its  con- 
tracts and  obligations.  Held,  that  the  consoli- 
dated company  was  a  new  corporation,  and, 
though  it  was  bound  by  the  contract  of  the  old 
company  to  use  Pullman  cars  only  on  the  roads 
then  owned  or  controlled  by  it,  that  obligation 
did  not  extend  to  roads  subsequently  acquired 
by  the  consolidated  company. — Pullman's  Palace 
Car  Co.  y.  Missouri  Pac.  Ry.  Co.,  115  U.  S. 


587,  6  S.  Ct.  194,  29  L.  Ed.  499.  affirming  (a 
C.)  11  Fed.  634,  3  McCrary,  645. 

A  company  having  consolidated  with  anoth- 
er company  under  an  agreement  that  the  trans- 
fer of  all  its  property  to  the  consolidated  com- 
pany was  made  subject  "to  all  liens,  charges, 
and  equities  pertaining  thereto,"  the  obligations 
of  a  contract  for  exchange  of  land,  which  had 
been  made  by  unauthorized  officers,  and  ratified 
by  the  company,  devolved  upon  the  consolidated 
company,  and  can  be  enforced  against  it. — 
Union  Pac.  R.  Co.  v.  McAlpine,  129  U.  S.  305, 
9  S.  Ct  286,  32  L.  Ed.  673,  affirming  decree 
(C.  C.)  McAlpine  v.  Union  Pac.  Ry.  Co.,  23  F. 
108. 

A  construction  company,  having  acquired 
title  to  an  uncompleted  railroad  under  a  deed 
thereof  by  trustees  subject  to  conditions  that 
the  railroad  should  be  completed  within  a  cer- 
tain time,  contracted  with  complainants  for 
rails  for  that  purpose,  but  soon  afterwards  noti- 
fied them  that  it  was  unable  to  carry  out  the 
contract.  Thereafter  the  trustees  made  a  con- 
tract with  a  railway  company,  reciting  their 
deed  and  its  conditions,  the  passing  to  the  rail- 
way company  of  the  title  to  the  property  sub- 
ject to  the  conditions,  and  its  inability  to  per- 
form them,  declaring  them  annulled,  and  enter- 
ing into  new  stipulations  with  the  railway  com- 
pany, under  which  it  was  in  possession  of  the 
property  when  the  time  fixed  by  the  deed  for 
performance  of  the  conditions  expired.  Held, 
that  the  trustees  having  elected  to  treat  the 
property  as  reverted  to  them,  and  their  action 
being  equivalent,  without  judicial  proceedings, 
to  a  re-entry,  the  interest  of  the  construction 
company  in  the  property  was  devested  at  the 
expiration  of  the  time  lunited  for  performance 
of  the  conditions,  and  the  property  could  not  be 
subjected,  by  a  suit  brought  after  that  time,  to 
a  judgment  against  the  construction  company 
recovered  by  complainants  on  the  contract  for 
the  rails. — Schlesinger  v.  Kansas  City  &  S.  R. 
Co^  152  U.  S.  444,  14  S.  Ct.  647,  38  U  Ed. 
507,  affirming  decree  (C.  C.)  39  F.  741. 

Vm.  INDEBTEDNESS,  SECURITIE8, 
UENS.  AND   MORTGAGES. 

(A)  NATURE  AND  EXTENT  OF  LIA- 
BILITIES. 

^=»149.  Making  and  Issne  of  bonds. 

See  41  Cent  Dig.  R.  R.  ||  461-471. 

e=»153.  Rights    of    bondholders    im 

general. 

See  41  Cent.  Dig.  R.  R.  ||  467-471. 

When,  in  a  case  where  several  roads  were 
merged  into  a  comprehensive  line  of  road  under 
a  new  name,  the  surrender  of  the  bonds  of  the 
first-mentioned  roads,  or  any  of  them,  for  can- 
cellation, was  not  dependent  upon  any  contin- 
gency, and  was  without  reservation,  each  per- 
son who  so  surrendered  gave  up  his  lien  nnder 
the  old  mortgage,  and  toolc  one  under  the  mort- 
gage  of  the  new  line  as  it  was,  and  took  the  risk 
of  its  value.— Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.,  117  U.  S.  434,  6  S.  Ct  809,  » 
L.  Ed.  963. 

A  railroad  company  issued  negotiable  bonds 
secured  by  mortgage,  to  be  used  in  constructing 
and  extending  the  road.  They  were  delivered 
to  A.,  who  then  owned  a  majority  of  the  stock, 
and  afterwards  practically  all  of  it,  and  who 
both  before  and  after  advanced  large  sums  for 
the  use  of  the  road.  A.  pledged  tne  bonds  to 
B.,  to  secure  the  price  of  a  connecting  road 
bought  by  him  for  the  company.  Afterwards  he 
negotiated  a  large  loan  from  C,  to  be  secured 
bv  the  bonds  and  stock  of  the  company.  Part 
01  this  loan  was  paid  b^  C.  directly  to  B.  in 
satisfaction  of  B.  s  claim,  and  B.  thereupon 
transferred  the  bonds  to  C.  The  balance  of  the 
money  raised  was  used  in  the  construction  of 
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the  road.  Afterwards  D.,  representing  a  syn- 
dicate formed  for  the  purpose  of  buying  up  the 
road,  and  reorganizing  it,  bought  the  interest  of 
C.  in  the  bonds,  paying  him  the  full  amount  of 
his  claim.  In  a  contest  between  D.  and  persons 
holding  certain  unsecured  construction  claims 
against  the  company  which  accrued  after  the  is- 
sue of  the  bonds,  and  the  pledging  of  them  to 
B.,  held,  that  the  evidence  showed  no  fraud  on 
the  part  of  A.  in  relation  to  the  issue  of  the 
bonds  or  otherwise;  that  D.  was  a  bona  fide 
holder  for  value;  and  that  the  bonds  in  his 
hands  were  a  first  lien  upon  the  road  for  the 
amount  of  C.'s  loan.— Porter  v.  Pittsburg  Besse- 
mer Steel  Co.,  120  U.  S.  649.  7  S,  Ct.  741.  30 
L.  Ed.  830,  decree  affirmed  122  U.  S.  267,  7  S. 
Ct  1206,  30  L.  Ed.  1210. 

Certain  railroad  bonds  were  pledged  to  se- 
cure a  note  made  by  the  pledgor  and  indorsed 
by  one  R.,  who  was  given  power  to  purchase  in 
case  the  bonds  were  sold  to  pay  the  note.  They 
were  so  sold,  and  were  bought  by  R.  for  less 
than  their  face  value.  Held  that,  on  foreclo- 
sure of  the  railroad  mortgage,  R.  was  entitled 
to  recover  the  face  value  of  the  bonds,  and  not 
merely  the  amount  he  paid  for  them.— Wade  v. 
Chicago,  S.  &  St  L.  R.  Co.,  149  U.  S.  327,  13  S. 
Ct.  892,  37  L.  Ed.  755. 

^s»154.  Guaranty  and  snretyalilp. 

See  41  Cent  Dig.  R.  R.  89  472,  473. 

A  railroad  corporation,  unless  authorized  by 
its  charter  or  by  other  statutes  to  do  so,  has  no 
power  to  guarantee  the  bonds  of  another  corpora- 
tion ;  and  such  a  guaranty,  or  any  contract  to 
give  one,  if  not  authorized  by  statute,  is  strict- 
ly ultra  vires,  unlawful,  and  void,  and  incapable 
of  being  made  good  by  ratification  or  estoppel. 
—Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Louisville 
Trust  Co.,  19  S.  Ct  817,  174  U.  S.  552,  43  L. 
Ed.  1081,  modifying  decree  Louisville  Trust 
Co.  V.  Louisville,  N.  A.  &  C.  R.  Co.,  75  F.  433, 
22  C.  O.  A.  37a 

A  purchaser  of  bonds  of  a  railroad  company 
bearing  the  guaranty  of  another  company,  em- 
powered by  statute  to  make  it,  executed  by  its 
proper  officers  under  its  seal,  is  not  bound  to  ex- 
amine the  records  of  the  guarantor  company, 
which  are  private  records,  to  ascertain  whether 
its  power  has  been  regularly  exercised.— Id. 

^=»166.  Ideiiji  for  pnblle  aid  s^Anted. 

See  41  Cent  Dig.  R.'R.  9§  479,  483-485. 

Act  Tenn.  Feb.  11,  1852,  "to  establish  a 
system  of  internal  improvements,"  provided  that 
the  state  should  issue  to  certain  railroad  com- 

Sanies  therein  named  its  negotiable  coupon 
on^,  and  that  when  the  respective  roads 
should  be  completed  the  state  should  be  invest* 
ed  with  a  lien  upon  each  road  and  the  other 
property  of  the  company,  '*for  the  payment  of 
all  of  said  bonds  issued  to  the  company  as  pro- 
vided in  this  act,  and  for  the  interest  aecruing 
on  said  bonds,"  but  did  not  in  express  terms 
state  to  whom  payment  was  to  be  made.  The 
bonds  issued  under  the  act  were  in  the  ordinary 
form  of  state  coupon  bonds,  payable  to  bearer, 
not  naming  or  containing  any  obligation,  by  in- 
dorsement or  otherwise,  of  the  companies  to 
which  they  were  issued.  Held,  on  these  facts, 
and  in  view  of  other  provisions  of  the  act  and 
of  subsequent  amendatory  acts  also  tending  to 
show  that  the  state,  and  not  the  borrowing  com- 
pany, was  the  debtor  to  the  holders  of  the  bonds, 
that  the  statutory  lien  of  the  state  was  created 
to  secure  repayment  to  the  state  of  the  indebt- 
edness incurred  by  it,  not  payment  of  the  bonds 
to  tiie  holders  thereof;  and  that  the  state  could 
release  the  property  from  such  lien,  either  by 
act  of  the  legislature  or  by  foreclosure  as  pro- 
vided by  the  statute,  although  the  bonds  is- 
sued for  the  road  so  released  or  foreclosed  were 
still  unpaid. — ^Tennessee  Bond  Cases,  114  U. 
S.  663,  5  S.  Ct.  074,  1098,  29  L.  Ed.  281. 


The  acts  of  1865  and  1881,  authorizing  the 
Hannibal  &  St  J.  R.  Co.  to  issue  bonds  secured 
by  mortgage  superior  to  the  lien  of  the  state 
for  aid  granted,  provided  that  the  proceeds  of 
the  bonds  be  paid  to  the  state,  are  not  in  con- 
flict with  Const  Mo.  1875.  art  4,  §§  50,  51,  pro- 
hibiting the  legislature  "to  release  or  alienate 
the  lien  held  by  the  state  on  any  railroad,  or  in 
anywise  change  the  tenor  or  meaning,  or  pass 
any  act  explanatory  thereof ;  but  the  same  shall 
be  enforced  in  accordance  with  the  original 
terms  upon  which  it  was  acquired ;"  or  to  re- 
lease the  liability  of  any  person  or  corporation 
to  the  state;  since  payment  under  the  acts  as 
construed  is  the  legal  equivalent  to  payment 
under  the  original  terms  of  the  contract. — ^Rol- 
ston  V.  Crittenden,  120  U.  S.  390,  7  S.  Ct  599, 
30  L.  Ed.  721. 

The  indorsement  by  a  railway  company,  on 
bonds  isued  by  the  state  In  aid  of  the  construc- 
tion of  its  road,  of  a  guaranty  of  payment  by 
the  state,  gives  no  lien  to  holders  of  the  bonds, 
and  does  not  prevent  the  company  from  giving  a 
mortgage  of  its  property  to  secure  bonds  it  may 
issue. — McKittrick  v.  Arkansas  Cent.  R.  Co., 
152  U.  S.  473.  14  S.  Ct.  661,  38  L.  Ed.  518. 

Act  Ark.  July  21,  1868,  authorized  the  issue 
of  bonds  of  the  state  to  railroad  companies  on 
application  to  the  railroad  commissioners  for 
the  loan  of  the  credit  of  the  state,  and  provid- 
ed that  there  should  be  imposed,  on  each  com- 
pany to  which  bonds  should  be  issued,  a  tax 
equal  to  the  annual  interest,  and  an  additional 
special  tax,  to  continue  until  the  amount  of  such 
bonds,  with  interest,  should  be  paid  by  the  com- 
pany, and  that,  in  case  a  company  should  fail 
to  pay  such  taxes,  the  state  treasurer,  by  writ 
of  sequestration,  should  seize  its  income  and 
revenues  until  its  default  should  be  paid ;  and 
Act  April  10,  1869,  further  provided  that,  in 
case  a  company  should  fail  to  pay  the  tax  im- 
posed to  pay  the  interest,  the  state  treasurer 
should  obtain  a  writ  of  sequestration  and  the 
appointment  of  a  receiver  to  take  the  income 
and  revenues  of  the  defaulting  company,  and  all 
moneys  arising  from  the  operation  of  its  road, 
until  the  amounts  in  default  should  be  paid. 
Held,  that  these  acts  did  not  create  a  lien  on 
the  property  of  a  railroad  company  for  whose 
benent  state  bonds  were  issued,  and  neither  the, 
state  nor  its  bondholders  were  entitled  to  se- 

?iuestration  of  the  income  and  revenue  arising 
rom  the  property  in  the  hands  of  purchasers 
thereof  under  foreclosure  of  mortgage. — Id. 

^=:»159.  Idens  for  labor  or  supplies. 

See  41  Ce^t.  Dig.  R.  R.  99  477.  488-604. 

The  terms  of  Act  N.  C.  March  28,  1870 
(Pub.  La^frs,  c.  206,  p.  253 ;  Battle's  Revisal,  c. 
65,  pp.  563,  564),  providing  that  "every  building 
built,  rebuilt,  repaired,  or  improved,  together 
with  the  necessary  lots,"  etc.,  and  •'every  lot, 
farm,  or  vessel,  or  any  kind  of  property  not 
herein  enumerated,  shall  be  subject  to  a  lien 
♦  ♦  ♦  for  work  done  on  the  same  or  material 
furnished,"  and  for  the  enforcement  thereof  by 
actions  in  justices'  courts  and  in  the  superior 
courts,  do  not  extend  to  the  structure  and  prop- 
erty of  a  railroad,  and  laborers  and  material- 
men thereon  acquire  no  lien  entitling  them  to  a 
priority  over  mortgage  bondholders. — Buncombe 
County  Com'rs  v.  Tommey,  115  U.  S.  122,  5 
S.  Ct.  626,  29  L.  Ed.  308. 

$=:>162.  Mortgages  and  tmat  deeds. 

See  41  Cent  Dig.  R.  R.  tfi  605-548. 


*^  Power  to  mortgage. 

See  41  Cent.  Dig.  R.  R.  19  505-509. 

A  provision  in  a  deed  of  trust  to  secure 
bonds  of  a  railroad  company,  which  prohibits 
foreclosure  and  judicial  sale,  by  providing  that 
the  mode  of  sale  by  the  trustee  set  forth  in  the 
deed  shall  be  exclusive  of  all  others,  is  of  no 
effect— Guaranty  Trust  &  Safe  Deposit  Co.  v. 
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Green  Cove  SpringB  &  M.  R.  Co.,  139  U.  S.  137, 
11  S.  Ct.  512,  35  L.  Ed.  116. 

^»I67.  — -  Property,     and     fimdfl     In- 
cluded. 

See  41  Cent.  Dig.  R.  R.  |S  619-6S3. 

Prior  to  the  purchase  of  the  railroad  the  A. 
&  G.  R.  Co.  had  executed  a  trust  deed  by  way 
of  mortgage  upon  all  its  railroad  and  property 
acquired  or  to  be  acquired.  Held  that,  inasmucn 
as  the  road  purchased  was  within  its  chartered 
limits,  and  might  have  been  constructed  if  it 
had  not  been  purchased,  the  mortgage  extended 
to  and  covered  the  said  road  when  purchased,  the 
same  as  it  would  have  done  had  the  company 
itself  constructed  it— Branch  v.  Jesup,  106  U. 
S.  468,  1  S.  Ct.  495,  27  L.  Ed.  279. 

A  mortgage,  made  by  a  railroad  company 
to  secure  the  state  of  Alabama  for  a  loan  of  its 
credit,  followed  the  words  of  the  statute  author- 
izing the  loan,  and  conveyed  "the  lands  grant- 
ed by  the  United  States  to  said  railroad  com- 
pany, and  any  interest  which  said  company  now 
has  or  may  hereafter  lawfully  acquire  in  or  to 
said  lands ;"  and  also  "the  telegraph  line  and 
telegraph  offices  along  the  line  of  said  road  be- 
longing to  said  company;  also  the  machine- 
shops  and  all  other  property  in  the  state  and 
in  Georgia,  Tennessee,  and  Mississippi,  belong- 
ing to  said  company ;  also  all  coal  mines,  now 
opened  or  hereafter  to  be  opened  and  worked, 
belonging  to  said  company  I  also  all  iron  or  oth- 
er mineral  lands,  and  all  iron  manufacturing 
establishments  now  in  operation  or  hereafter  to 
be  constructed."  Held,  that  the  words  "all  other 
property"  could  not  operate  a  conveyance  of 
town  lots  in  Tennessee,  not  granted  by  the  Unit- 
ed States,  and  not  coming  within  either  of  the 
specified  classes. — State  of  Alabama  v.  Mon- 
tague, 117  U.  S.  602,  6  S.  Ct.  911,  29  L.  Ed. 
1000 ;  Id..  117  U.  S.  611,  6  S.  Ct.  914.  29  Ix 
Ed.  1003. 

Articles,  including  bridges,  which  become' af- 
fixed to  and  part  of  a  railroad  covered  by  a  pri- 
or mortgage  given  by  the  railroad  company,  cov- 
ering future  additions,  will  be  held  by  the  lien 
of  such  mortgage,  in  favor  of  bona  fide  cred- 
itors, notwithstanding  an  agreement  between  the 
furnisher  of  the  property  and  the  railroad  com- 
(pany  that  the  bridge  or  other  thing  shall  re- 
main the  property  of  the  former  until  paid  for. 
—Porter  v.  Pittsburg  Bessemer  Steel  Co.,  122 
U.  S.  267,  7  S.  Ct  1206,  30  L.  Ed.  1210. 

The  trustees  having  obtained  a  decree  enti- 
tling them  to  possession  of  the  road,  under  the 
provisions  of  the  mortgage,  are  also  entitled, 
there  being  no  debts  for  current  expenses,  to  re- 
ceive all  profits  earned  since  the  commencement 
of  the  suit,  the  eflfect  of  the  decree  being  to  es- 
tablish their  right  of  possession  at  the  time 
the  suit  was  begun,  and  to  make  the  company's 

Sossession   after  that   date  wrongful. — Dow   v. 
lemphis  &  L.  R.  R.  Co.,  124  U.  S.  652,  8  S. 
Ct  673,  31  L.  Ed.  665. 

Where  a  company  is  incorporated  to  con- 
struct a  railroad  between  two  cities  named  as 
its  termini,  a  mortgage  given  by  it  which  ex- 
pressly covers  its  line  of  railroad  constructed  or 
to  be  constructed  between  the  named  termini, 
together  with  all  the  stations,  depot  grounds,  en- 
gine houses,  machine  shops,  buildings,  and  erec- 
tions now  or  hereafter  appertaining  unto  said 
described  line  of  railroad,  creates  a  lien  on  its 
terminal  facilities  in  those  cities,  and  is  not 
limited  to  so  much  of  the  road  as  is  found  be- 
tween the  city  limits  of  those  places. — Central 
Trust  Co.  V.  Kneeland,  138  U.  S.  414,  11  S.  Ct 
357,  34  L.  Ed.  1014. 

A  railroad  company  executed  a  mortgage, 
covering,  in  terms,  all  its  susbequently  acquired 
terminal  facilities,  and  invited  purchasers  of  the 
bonds  secured  thereby  to  invest,  by  representa- 
tions that  such  facilities  were  covered  by  the 
mortgage.  Subsequently  the  holders  of  the  nak- 
ed legal  title  to  a  portion  of  the  terminal  facil- 
ities, the  equitable  title  to  which  was  in  the 


railroad  company,  executed  a  second  mortgage 
thereon  to  secure  a  debt  of  the  company,  and 
then  conveyed  to  it  their  legal  title.  Held,  that 
the  rule  that  subsequently  acquired  property  is 
subject  to  all  liens  existing  thereon  when  it  is 
acquired  will  not  postpone  the  first  mortgage 
to  the  second  mortgage,  as  the  railroad  company 
was  the  equitable  owner  of  the  property  when 
the  second  mortgage  was  executed,  and  it  was 
given  to  secure  its  own  'indebtedness.— Id. 

The  stock  that  a  railroad  company  owns  in 
an  elevator  company  which  owns  and  operates 
an  elevator  near  the  terminus  of  the  railroad 
company,  which  uses  the  elevator  for  the  stor- 
age of  grain,  is  not  an  "appurtenance"  of  the 
railroad,  and  does  not  pass  under  a  mortgage 
of  such  railroad  "and  its  appurtenances. "-Hum- 
phreys V.  McKissock,  140  U.  S.  304,  11  S.  Ct 
779,  35  L.  Ed.  473. 

The  T.,  C.  &  St  L.  R.  Co.  was  formed  by 
the  consolidation  of  several  local  railroad  com- 
panies engaged  in  constructing  roads  from  Ko- 
komo,  Ind.,  to  East  St  Louis,  111.;  but  one 
company— the  F.  &  S.  Line — which  formed  a 
link  in  the  continuous  line  between  those  points.' 
was  allowed  to  maintain  its  separate  organiza- 
tion until  completed,  in  order  to  avoid  the  for- 
feiture of  local  aid  subscribed  for  its  construc- 
tion. This  road  was  built  by  the  W.  C.  Co..  un- 
der a  contract  by  which  it  received  all  the  rail- 
road company's  stock.  The  C.  Co.  also  made  a 
contract  with  the  St.  L.  Co.  to  build  the  same 
road,  for  which  it  was  to  receive  stock  and  bonds 
of  the  St.  L.  Co.  After  the  Frankfort  road  was 
completed,  and  its  stock  delivered  to  the  C.  Co.. 
in  whose  hands  it  was  about  to  be  attached  by 
subcontractors,  the  St  L.  Co.,  to  prevent  such 
stock  passing  to  hostile  parties,  resulting  in  that 
company's  loss  of  control  over  an  integral  por- 
tion of  its  line,  gave  its  own  notes  to  such  sub- 
contractors for  their  claims,  upon  payment  of 
which  the  Frankfort  stock  was  to  be  delivered 
to  it.  Held  that,  though  the  St.  L.  Co.  had  not 
the  legal  title  to  the  Frankfort  road,  there  was 
an  equitable  lien  thereon  in  favor  of  bondholders 
secured  by  mortgage  on  the  whole  of  the  St.  L. 
Co.'s  line,  including  that  road. — Kneeland  v. 
Luce.  141  U.  S.  491, 12  S.  Ct  32,  35  L.  Ed.  830. 

Real  property  only  temporarily  used  for 
railroad  purposes,  having  been  acquired  by  a 
railroad  company  with  the  intention  of  sub- 
dividing such  portions  as  should  not  be  needed 
for  railroad  purposes  into  lots  to  be  sold  to  its 
employes,  is  not  covered  by  a  mortgage  of  all 
the  property  of  such  company  "used  for  and  per- 
taining to  the  operation  of  said  railroad."  Judg- 
ment, Aldridge  v.  Pardee,  60  S.  W.  789.  24 
Tex.  Civ.  App.  254,  affirmed.— Pardee  v.  Al- 
dridge, 23  S.  Ct  514,  189  U.  S.  429.  47  L.  Ed. 
883. 

^=:>169.  —i—  Rights,  duties,  and  liaUli* 
ties   of   mortcacees  and   trns* 
«         tees. 

See  41  Cent  Dig.  R.  R.  19  636-648. 

The  trustees  of  a  railroad  mortgage  of  a 
leased  line,  who  are  parties  to  a  bill  under 
which  a  receiver  is  appointed  for  the  lessee 
company,  are  bound  to  take  notice  of  all  or- 
ders to  the  receivers  affecting  their  interests, 
and,  if  they  deem  such  orders  injurious,  they 
should  at  once  ask  the  court  to  cancel  or  modi- 
fy the  same.— United  States  Trust  Co.  v.  Wa- 
bash W.  Ry.  Co.,  150  U.  S.  287,  14  S.  Ct  86, 
37  L.  Ed.  1085 ;  Seney  v.  Wabash  W.  R.  Co., 
150  U.  S.  310,  14  S.  Ct  94,  37  L.  Ed.  1002, 
affirming  decree  (C.  O.)  Central  Trust  Co.  ▼. 
Wabash,  St  L.  &  P.  Ry.  Co.  38  F.  63. 

Where  mortgagees  demand  immediate  pos* 
session,  but  the  court,  without  their  assent, 
makes  an  order  for  surrendering  to  them  after 
30  days,  they  are  equitably  entitled  to  rentals 
for  that  period;  but  if,  on  the  other  hand,  an 
order  is  entered  by  consent  giving  them  posses- 
sion at  the  end  of  80  days,  they  are  not  entitled 
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to  rental  for  the  iDtervening  time.— United 
States  Trust  Co.  v.  Wabash  W.  Ry.  Co.,  150 
U.  S.  287,  14  S.  Ct.  86,  37  L.  Ed.  1085. 

^=»171.  Priorities    of    Ueiis    and    mort- 


S«e  41  Cent.  Dig.  R.  R.  89  664-676. 

The  lien  for  the  value  of  necessary  ma- 
terials furnished  to  a  railroad,  secured  by  Rev. 
St.  111.  c.  82,  §  51,  provided  suit  is  commenced 
therefor  within  six  months  aftgr  delivery,  is 
superior  to  a  trust  created  after  delivery,  and 
before  the  suit  was  brought,  and  is  not  waived, 
either  by  a  provision  of  the  contract  reserving  a 
Hen  to  the  contractor,  or  by  a  credit  given  the 
purchaser  beyond  the  statutory  time  for  enforc- 
ing the  lien.— Chicago  &  A.  R.  Co.  v.  Union 
RoUing-Mill  Co.,  109  U.  S.  702,  3  S.  Ct.  594, 
27  L.  Ed.  1081. 

Act  N.  C.  March  1,  1873  (Pub.  Laws  1872, 
c.  131;  Battle's  Revisal,  pp.  269,  270,  c.  26, 
H  46,  48),  regulating  the  foreclosure  of  cor- 
porate mortgages,  and  providing  that  **aU  debts 
and  contracts  of  any  corporation,"  created 
prior  to  the  mortgage,  shall  have  a  first  lien  on 
the  proper^  rights  and  franchises  of  the  com- 
pany, and  be  paid  off  prior  to  the  mortgage 
debt,  applies  only  to  private  corporations,  and 
will  not  give  a  priority  of  lien  to  the  claims 
of  materialmen  and  laborers  upon  the  foreclos- 
ure of  a  railroad  mortgage. — Buncombe  County 
Com'rs  V.  Tommey,  lllf  U.  S.  122.  5  S.  Ct  626, 
29  Ir.  Ed.  308. 

Where  an  uncompleted  roadbed  was  trans- 
ferred to  a  railroad  company  by  a  contract  pro- 
viding that  the  title  should  not  vest  until  the 
performance  of  certain  conditions,  a  construction 
company  having  notice  of  the  contract  and  the 
conditions  can  acquire  no  lien  for  work  done 
on  the  property,  superior  to  vendor's  right  to  re- 
take same  for  breach  of  condition. — Wright  v. 
Kentucky  &  G.  E.  Ry.  Co.,  117  U.  S.  72)  6  S. 
Ct.  697,  29  L.  Ed.  821. 

A  construction  company  has  no  lien  upon 
the  roadbed  and  other  property. of  a  railroad  as 
against  a  purchaser  under  a  contract  existing 
before  work  had  been  bona  fide  begun  by  sucn 
construction  company,  and  when  it  had  actual 
notice  of  the  contract  before  that  time,  but  its 
construction  contract  is  subject  to  the  terms 
and  conditions  of  the  contract  of  such  purchaser. 
-Id. 

A  mortgage  of  railroad  property  not  hav- 
ing been  executed  until  after  the  performance  of 
a  conditional  sale,  the  mortgagee  takes  no  right 
other  than  that  which  remained  in  the  mort- 
gagor at  the  time  of  the  execution  of  the  mort- 
gage—Id: 

While  current  earnings  of  a  railroad  are 
first  applicable  to  operating  expenses,  and  mort- 
gage bondholders  are  chargeable  with  such  earn- 
ings misapplied  by  payment  to  them,  where  no 
such  diversion  of  the  earnings  is  shown,  the 
operating  expenses  are  not  entitled  to  be  paid 
out  of  the  proceeds  of  the  foreclosure  sale  in 
preference  to  the  claims  of  the  bondholders. — 
St.  Louis.  A.  &  T.  H.  R.  Co.  v.  Cleveland,  C, 
C.  &  I.  Ry.  Co..  125  U.  S.  658,  8  S.  Ct.  1011, 
31  L.  Ed.  832. 

Rent  due  for  a  leased  line  as  a  part  of  the 
operating  expenses  is  not  entitled  to  be  paid  out 
of  the  proceeds  of  a  foreclosure  sale  in  prefer- 
ence to  the  claims  of  the  mortgage  bondholders, 
in  the  absence  of  a  showing  that  the  bondhold- 
ers have  been  benefited  by  the  default  in  the 
payment  of  the  rent. — Id. 

A  mortgage  given  by  a  railroad  company  on 
all  property,  materials,  rights,  and  privileges 
then  or  thereafter  appertaining  to  the  road,  to 
secure  bonds  given  for  funds  wherewith  to  con- 
struct it,  has  priority  over  a  subsequent  mort- 
gage on   the  earnings  of  a  certain   section  of 


the  road,  given  to  secure  money  used  in  con- 
structing that  section  by  a  lessee  who  had  stip- 
ulated to  construct  it  as  one  of  the  considera- 
tions of  the-  lease,  the  priority  of  which  subse- 
quent mortgage  the  mortgagor  company  has 
agreed  to  recognize,  as  the  original  bondholders 
were  under  no  obligation  to  such  lessee. — Thomp- 
son V.  White  Water  Val.  R.  Co.,  132  U.  S.  68, 
10  S.  Ct.  29,  33  L.  Ed.  256. 

A  mortgage  on  the  property  of  an  old  rail- 
road corporation,  given  by  the  successor  to  its 
property  and  franchises,  is  entitled  to  priority 
over  the  claim  of  a  creditor  for  services  ana 
advances  to  the  old  corporation, '  who  did  not 
obtain  a  judgment  against  either  corporation 
until  some  years  after  the  mortgage  was  given, 
and  the  nature  of  whose  services  and  advances 
does  not  entitle  him  to  a  statutory  lien  on  the 
property  of  the  old  corporation.— Ii  ogg  v.  Blair, 
133  U.  S.  534,  10  S.  Ct  338,  33  L.  Ed.  721. 

A  railway  company  which  is  interested  in 
maintaining  as  a  "going  concern"  a  mortgaged 
connecting  line,  and  wliich,  for  that  purpose, 
advances  from  time  to  time  during  a  period  or 
several  ^ears  the  funds  necessary  to  make  up 
the  deficit  created  by  the  payment  of  operating 
expenses,  fixed  charges,  and  interest  on  the 
bonds,  does  not  thereby  acquire  an  equitable 
priority  of  the  mortgage  bondholders  who,  upon 
foreclosure  of  their  mortgage,  are  entitled  to 
have  the  proceeds  of  the  sale  applied  to  the  pay- 
ment -of  their  claims  in  preference  to  the  repay- 
ment of  the  advances. — Morgan's  L.  &  T.  K.  & 
S.  S.  Co.  V.  Texas  Cent.  Ry.  Co.,  137  U.  S. 
171.  11  S.  Ct  61,  34  L.  Ed.  625. 

A  railroad  company  issued  200  bonds  un- 
der a  mortgage,  and,  after  it  was  consolidated 
with  another  road,  the  consolidated  company  is- 
sued its  bonds,  200  of  which  were  set  apart  to 
trustees,  to  be  exchanged  for  the  first  bonds,  but 
the  holders  of  only  130  of  them  agreed  to  ex- 
change. By  a  decree  of  foreclosure  of  the  mort- 
gage last  made  the  outstanding  70  of  the  first 
bonds  were  declared  a  first  lien  on  the  road  or 
the  proceeds  of  its  sale.  Six  of  the  first  mort- 
gage bonds  purchased  by  the  owner  from  the 
financial  agents  of  the  consolidated  company 
were  presented  for  payment,  but  it  was  refused 
by  the  purchaser  of  the  road  on  the  ground 
that  they  were  part  of  the  130  bonds  exchang- 
ed. Held,  that  the  burden  was  on  the  purchas- 
er to  show  such  fact,  and,  there  being  nothing  to 
show  that  the  bonds  were  not  part  of  the  70 
outstanding,  or  that  the  owner  was  not  a  bona 
fide  purchaser,  they  are  entitled  to  priority  of 
lien  under  the  foreclosure  decree. — Kneeland 
V.  Lawrence,  140  U.  S.  209, 11  S.  Ct.  786,  35  L. 
Ed.  492. 

Capitalists  who  had  advanced  money  to  pur- 
chase railroads  for  the  purpose  of  organizing  a 
railroad  company,  and  had  received  in  return  a 
much  larger  amount  in  stock  and  bonds  of  the 
company,  proceeded  to  raise  money  for  the 
equipment  of  the  road  by  the  issue  of  certificates 
to  subscribers  to  a  car  trust,  the  trustee  of 
which  made  leases  to  the  company  of  rolling 
stock,  not  then  in  existence^  for  a  term  of 
years,  at  specified  rentals,  on  prompt  payment  of 
which  the  property  was  to  belong  to  the  railroad 
company.  The  subscribers  to  most,  if  not  all,  of 
the  certificates  were  directors  of  the  company, 
who  had  complete  control  of  the  purchase  of  the 
rolling  stock.  A  large  part  of  it  was  contract- 
ed for  in  the  name  of  the  road  before  the  leases 
were  made,  and  was  paid  for  out  of  money  of 
the  railroad  company,  with  which  the  money 
realized  from  the  car  trust  certificates  was  mix- 
ed. The  amount  of  the  certificates  was  much 
greater  than  the  estimated  cost  of  the  equip- 
ment, and  part  of  their  proceeds  was  applied 
to  other  purposes  by  the  company.  Held  that, 
as  against  a  mortgage  upon  the  railroad  and 
its  equipment,  executed  by  the  company  before 
such    leases,    and    including    its    after-acquired 
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property,  the  transaction  amounted  to  a  pur- 
chase hy  the  company  of  the  rolling  stock,  and 
.the  lien  of  the  mortgage  attached  to  such  roll- 
ing stocky  that  the  lien  of  such  car-trust  cer- 
tificates, if  any,  was  postponed  to  the  lien  of 
the  mortgage ;  and  that  the  leasee^  were,  at 
best,  to  be  treated  as  subsequent  mortgages. — 
McGourkey  v.  Toledo  &  O,  C.  R.  Co.,  146  U.  S. 
536,  13  S.  Ct  170,  36  L.  Ed.  1079. 

A  railroad  company  chartered  to  build  a 
road  from  Springfield  to  East  St.  Louis,  via 
Litchfield,  contracted  with  a  construction  com- 
pany to  deliver  certain  bonds  secured  by  mort- 
gage in  consideration  of  the  construction  and 
equipment  of  the'  road.  Part  of  the  road  was 
built,  and  a  proportionate  part  of  the  bonds  de- 
livered, and  a  mortgage  executed  and  recorded, 
covering  all  the  propterty  of  the  railroad  com- 
pany then  in  possession,  or  afterwards  acquir- 
ed. The  contract  was  then  canceled,  and  W., 
the  chief  promoter  of  the  railroad  company,  ana 
the  president  and  only  stockholder  oi  the  con- 
struction company,  conveyed  all  the  property  of 
the  construction  company  north  of  Twitch  field, 
including  all  rights  of  way  acquired  or  con- 
tracted for  on  behalf  of  the  railroad  company, 
by  deed  duly  recorded,  to  a  firm  which  imme- 
diately conveyed  to  a  new  railroad  company 
chartered  to  build  a  road  from  Springfield  to 
Litchfield.  The  same  thing  was  done  with  the 
property  of  the  construction  company  south  of 
Litchfield,  which  thus  passed  into  the  hands  of 
a  third  railway  company,  chartered  to  build  the 
road  south  from  that  point;  and  the  two  new 
companies  completed  the  roads  on  the  line  orig- 
inally projected.  Held,  that  they  took  with  full 
knowledge  of  the  interest  of  the  original  com- 
pany, and  the  mortgage  executed  by  it  secures 
to  its  bondholders  a  lien  on  the  whole  of  the 
road,  as  completed,  which  is  prior  to  that  cre- 
ated by  any  mortgage  executed  by  the  new  com- 
panies.—Wade  V.  Chicago,  S.  ft  St  L.  R.  Co., 
149  U.  S.  327,  13  S.  Ct.  892,  37  L.  Ed.  765. 

^=3>l-72.  Interest  aad  eonpons. 

See  41  Cent  Dig.  R.  R.  89  677-680. 

Rev.  St  Ark.  (  5488,  providing  that  any 
railroad  company  requiring,  in  the  opinion  of 
the  directors,  an  increased  amount  of  capital 
stock,  may,  upon  vote  of  holders  of  a  majority 
of  the  stock,  increase  it  to  a  certain  limited 
extent,  and  borrow  money  to  a  certain  amount, 
at  a  rate  of  interest  not  exceeding  a  certain 
rate,  has  no  application  to  a  case  where  a  com- 
pany is  reorganized  by  the  holders  of  mortgage 
bonds,  after  they  have  bought  it  in  at  fore- 
closure sale,  upon  substantially  the  same  basis 
as  before  as  to  capital  stock  and  bonded  indebt- 
edness ;  and  the  bonds  *  of  the  new  company 
issued  in  pursuance  of  such  arrangement,  to 
the  old  bondholders,  need  not  conform,  in  re- 
spect to  the  rate  of  interest^  to  the  require- 
ments of  that  section.— Memphis  &  L.  R.  R.  Co. 
v.  Dow,  120  U.  S.  287.  7  S.  Ct  482,  30  L.  Ed. 
595. 

^=3>173.  Application  of  earalacs,  Ineome, 
and  sinking  fvnds. 

See  41  Cent  Dig.  R.  R.  S§  581-587. 

A  deed  of  trust,  given  by  a  land  grant  rail- 
road corporation  to  secure  an  issue  of  bonds, 
provided  that  the  trustee  should  apply  the  pro- 
ceeds arising  from  sales  of  the  lands—First,  to 
the  payment  of  interest  coupons  attached  to 
the  bonds,  when  the  earnings  of  the  road  were 
insufficient;  second,  to  the  purchase  of  out- 
standing bonds  at  their  market  value,  not  ex- 
ceeding 10  per  cent  premium;  and,  third,  to 
the  payment  of  bonds  coming  due — and  also 
provided  for  the  investment  of  proceeds  not  so 
used.  There  being  at  one  time  an  insufficiency 
of  funds  to  pay  coupons,  their  holders  accepted 
scrip,  payable  in  10  years,  .with  the  right,  on  the 
part  of  the  corporation,  to  pay  the  scrip  at  any 
time,  and  surrendered  the  coupons  to  the  trus- 
tees, to  hold  as  collateraL    Held,  that  it  was 


the  dutv  of  the  trustees,  at  a  subsequent  time, 
when  the  earnings  of  the  road  were  sufficient 
to  pay  the  current  coupons,  and  promised  to 
continue  so,  when  bonds  could  not  be  bought 
UD  within  the  limit  of  premium  specified,  and 
wnen  investments  could  only  be  made  at  a  low- 
er rate  of  interest  than  the  scrip  bore,  to  apply 
funds  in  their  hands  to  the  payment  of  the 
coupons  for  which  the  scrip  was  given. — ^Little 
Rock  ft  Ft  S.  Ry.  v.  Huntington,  120  U.  8. 
160,  7  S.  Ct  517,  30  L.  Ed.  591. 

Diversion  of  the  earnings  of  a  railroad  from 
the  operating  expenses  to  the  interest  on  bonds 
is  not  shown  by  the  fact  that  through  an  ex- 
tended period  the  gross  receipts  would  have 
been  sufficient  to  meet  all  operating  expenses  if 
no  interest  had  been  paid,  since,  at  the  times 
when  there  was  no  default  in  the  payment  of 
operating  expenses,  the  earnings  were  rightfully 
appropriated  to  pay  'the  interest — St  Louis, 
A.  &  T.  H.  R.  Co.  V.  Cleveland.  C,  C.  &  I.  Ry. 
Co.,  125  U.  S.  658,  8  S.  Ct  1011,  31  L.  Ed.  S&. 

The  equitable  right  of  one  claiming  payment 
for  operating  expenses  to  hold  the  bondholders 
for  current  earninp^s  misapplied  by  payment  to 
them,  does  not  exist  against  holders  of  second 
mortgage  bonds  for  earnings  misapplied  by  pay- 
ment of  interest  on  first  mortgage  bonds. — Id. 

Thurman  Act  (20  Stat  58  [U.  S.  Comp.  St 
1901,  p.  3569])  provides  that  25  per  cent  of  the 
net  earnings  of  certain  railroad  companies  shall 
be  paid  into  the  treasury  of  the  United  States 
towards  the  liquidation  of  the  bonds  loaned  to 
the  company  by  the  government,  and  that  the 
net  earnings  "shall  be  ascertained  by  deducting 
from  the  gross  amount  of  their  earnings,  respec- 
tively, the  necessary  expenses  actually  paid 
within  the  year  in  operating  the  same  and  keep- 
ing the  same  in  a  state  of  repair,  and  also  the 
sums  paid  by  them  respectively  within  the  year 
in  discharge  of  interest  on  their  first  mortgage 
bonds,  whose  lien  has  priority  over  the  lien  of 
the  United  States,  and  excluding  from  consid- 
eration all  sums  owing  or  paid  by  said  compa- 
nies, respectively!  for  interest  upon  any  other 
portion  of  their  indebtedness."  Held,  that  ex- 
penses for  improvement  of  the  road,  buildings, 
and  equipments,  whereby  the  capital  stock  was 
increased  in  value,  were  not  to  be  deducted  from 
the  gross  earnings.— United  States  v.  Central 
Pac.  R.  Co..  138  U.  S.  84,  11  S.  Ct  285,  34  L. 
Ed.  895. 

^=»174.  Payment  and   aatisfaetion. 

See  41  Cent  Dig.  R.  R.   §§  588-592. 

Defendant  issued  certain  bonds,  interest  pay- 
able annually  July  1st,  with  the  provision  that 
if  the  net  earnings  of  a-  portion  of  the  road  were 
not  sufficient  to  pay  the  interest,  then  scrip 
might,  at  the  option  of  the  company,  be  issued 
for  it  The  interest  due  July  1,  1882,  and  July 
1,  1883,  was  not  paid,  but  in  October,  1883,  the 
directors  voted  to  pay  in  scrip.  After  notifica- 
tion, plaintiff,  holding  some  bonds,  sued  for  the 
interest,  refusing  the  scrip.  Held  that,  in  the 
absence  of  an  exercise  of  its  option,  on  the  day 
the  interest  was  due  to  pay  in  scrip,  plaintiff 
had  an  immediate  right  of  action. — Texas  &  P. 
Ry.  Co.  V.  Marlor,  123  U.  S.  687,  8  S.  Ct  311. 
31  L.  EM.  303,  affirming  judgment  Marlor  v. 
Texas  &  P.  R.  Co.  (C.  C.)  19  F.  867. 

Shortly  after  July  1,  1882,  and  July  1,  1883, 
defendant's  treasurer  notified  the  bondholders 
that  it  could  not  pay  the  interest;  but  no  ac- 
tion was  taken  as  to  the  scrip.  Held,  that  plain- 
tiff immediately  acquired  a  right  of  action  to  re- 
cover the  interest  without  any  demand  on  his 
part. — Id. 

Defendant  did  not  pay  the  interest  in  1877, 
1878,  and  1879,  but  issued  scrip  in  1880  for  it 
In  July,  1880,  and  July,  1881,  it  issued  serin. 
Plaintiff  sued  for  interest  due  in  1882  and  1883. 
Held,  that  the  acceptance  of  scrip  for  those  years 
by  the  bondholders  did  not  amount  to  a  waivsr 
so  as  to  prejudice  plaintiff's  right8.—Id. 
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^=»176.  Relemse  or  disoluurs** 

See  41  Cent  Dig.  R.  R.  |  Gd3. 

BjT  a  lease  from  one  railroad  corporation  of 
its  railroad  to  another  railroad  corporation,  sub- 
ject to  a  previous  mortgage^  the  lessee  covenant- 
ed to  pay  as  rent  a  certain  proportion  of  the 
gross  earnings,  and  to  state  accounts  semiannu- 
ally, and  further  covenanted,  if  the  rent  for  any 
six  months  should  be  insufficient  to  pay  the  in- 
terest due  at  the  end  of  the  six  months  on  the 
mortgage  bonds,  then  to  advance  a  sufficient 
sum  to  take  up  the  balance  of  the  coupons  for 
such  interest;  and  it  was  agreed  that  for  all 
sums  so  advanced  the  lessee  should  have  a  lien 
before  all  other  liens,  except  the  mortgage. 
Eighteen  months  later,  after  the  lessee  had  ac- 
cordingly paid  and  taken  up  some  coupons,  and 
had  declined  to  take  up  others,  on  account  of 
the  refusal  of  the  lessor  to  accept  in  payment 
of  rent  coupons  so  taken  up,  the  two  corpora- 
tions executed  a  supplemental  agreement,  by 
which,  in  lieu  of  the  rent  reserved  in  the  lease, 
and  of  all  advances  of  money  to  take  up  cou- 
pons, the  lessee  covenanted  to  pay,  and  the 
lessor  to  accept,  as  rent,  a  larger  proportion  of 
the  gross  earnings,  "all  accounts  being  settled 
exactly,  and  all  liabilities  and  obli|[ations  be- 
tween the  two  companies  being  adjusted  and 
discharged,  by  and  upon  the  semiannual  state- 
ments provided  in  said  lease ;"  the  lessor  releas- 
ed the  lessee  from  any  obligation  to  make  future 
advances  of  money  to  take  up  coupons,  and 
from  liability  for  any  previous  neglect  to  make 
such  advances,  and  from  any  obligation  to  pay 
money  in  the  nature  of  rent  and  advances,  ex- 
cept the  proportion  of  the  gross  earnings  stipu- 
lated in  the  supplemental  agreement;  and  all 
the  provisions  of  the  lease,  except  as  so  modified, 
were  ratified  and  confirmed,  and  "all  causes  of 
action  for  breach  of  an^  agreement  therein  con- 
tained," which  had  arisen  since  its  execution, 
were  mutually  waived  and  released.  The  lessee 
afterwards  paid  rent  computed  according  to  the 
supplemental  agreement.  Held,  that  any  daim 
of  the  lessee  against  the  lessor,  or  against  the 
mortgaged  property,  for  money  paid  to  take  up 
coupons,  was  released  and  discharged. — Stewart 
v.  Hoyfs  Ex'rs,  111  U.  S.  373,  4  S.  Ct.  519,  28 
L.  Ed.  461. 

(B)  FORECLOSURE   OF    LIENS    AND 
MORTGAGSa 

Cross-bill  in  suit  to  foreclose,  see  ESquity,  ^=> 

109. 
Jurisdiction,  Federal  Courts,   see  Courts, 

293. 
Uiches  in  suit  to  set  aside  sale,  see  Equity, 

78;   decree  of  foreclosure,  see  Equity,  ^=»69. 
Laws  impairing  contractual  rights  of  purchas- 
ers, see  Constitutional  Law,  ^=:>129. 
Lis  pendens,  see  lis  Pendens,  ^=»3. 
Necessary  party  on  appeal  in  foreclosure  suit, 

see  Appeal  and  Error,  ^=>327. 
Review  of  decisions,  see  Appeal  and  Error, 

82,  89,  91,  143,  150. 
Submission  of  issues  to  jury,  see  Elquity, 

378. 

^=9l80.  Bisbt  to  foreclose. 

See  41  Cent  Dig.  R.  R.  §§  605-609. 

A  railroad  mortgage  by  the  L.  Company  was 
foreclosed,  and  the  property  bought  in  by  the 
trustee.  The  bondholders  organized  themselves 
under  the  name  of  the  M.  Company,  for  the 
purpose  of  operating  the  railroad.  In  a  second 
suit  to  foreclose  the  mortgage,  held  that,  it  be- 
ing shown  that  all  the  bondholders  had  become 
members  of  the  M.  Company,  or,  by  their  si- 
lence, or  waiver  of  their  claim,  assented  to  the 
Surchase,  the  first  foreclosure  was  valid,  and 
Ivested  the  trustee  of  title,  and  of  his  right  to 
bring  the  second  suit  on  behalf  of  the  bond- ; 
holders,    notwithstanding   that  he   had   himself  i 


purchased  at  the  sale  nnder  the  previous  fore- 
closure proceedings.— Barnes  V.  Chicago,  M.  & 
St  P.  Ry.  Co.,  122  U.  S.  1,  7  S.  Ct.  1043,  30 
L.  Ed.  112a 

The  S.  R,  Co.,  a  railway  company,  issued  its 
bonds,  and  executed  a  deed  of  trust  to  secure 
them.  Defendant,  another  and  distinct  com- 
pany, indorsed  the  bonds  under  a  contract  with 
the  S.  R.  Co..  and  disposed  of  them,  using  the 

Sroceeds  for  tne  S.  R.  Co.'s  benefit.  Afterwards 
efendant  having  paid  out  of  its  own  funds,  by 
reason  of  such  indorsement,  $1,000,000  of  in- 
terest on  the  bonds,  and  $1,000,000  for  repairs 
and  construction  of  the  S.  R.  Co.'s  road,  had  the 
trust  deed  foreclosed.  Held,  that  the  foreclosure 
was  not  invalid  because,  of  the  trustees  in  the 
deed,  one  was  a  director  and  the  others  stock- 
holders in  defendant  company ;  because  one  per- 
son was  president  of  both  companies;  because 
a  majority  of  the  S.  R.  Co.'s  directors  were  di- 
rectors of  defendant;  been^ise  defendant's  pres- 
ident owned  most  of  the  S.  R.  Co/s  stock :  or 
because  the  attorneys  who  instituted  the  fore- 
closure suit  in  the  name  of  the  trustees  were  in 
other  matters  attorneys  for  or  directors  of  de- 
fendant.—Leavenworth  County  V.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  134  U.  S.  688, 10  S.  Ct.  70^,  33 
L.  Ed.  1064. 

A  railroad  mortgage  given  to  secure  the  pay- 
ment of  its  bonds,  provided  that,  on  default  con- 
tinuing for  60  days  in  the  payment  of  interest, 
the  principal  of  all  the  bon<u  should  become  im- 
mediately due.  and  that,  upon  request  of  75  per 
cent,  of  the  nolders  of  the  bonds,  the  trustee 
should  take  possession  of  the  property,  and  op- 
erate it  for  the  benefit  of  the  bondholders,  and 
that,  upon  like  request,  he  should  proceed  to 
foreclose  the  mortgage,  and  sell  the  property  to 
the  highest  bidder  for  cash.  It  was  also  pro- 
vided that  nothing  contained  in  the  instrument 
should  be  construed  to  prevent  or  interfere  with 
a  foreclosure  by  any  court  of  competent  juris- 
diction. Held,  that  the  trustee  could  maintain  a 
bill  to  foreclose  the  mortgage  u^on  the  occur- 
rence of  a  default,  without  averring  or  proving 
a  request  by  75  per  cent,  of  the  bondholders,  as 
such  request  was  necessary  only  in  case  the 
trustee  wished  to  proceed  to  foreclose,  or  take 
possession  ex  mero  motu,  without  the  interven- 
tion of  any  court.— Morgan's  L.  &  T.  R.  ft  S.  S. 
Co.  V.  Texas  Cent.  Ry.  Co.,  137  U.  S.  171,  11 
S.  Ct.  61,  34  L.  Ed.  625. 

A  trust  deed  to  secure  bonds  of  a  railroad 
company  provided  that  the  trustee  should,  upon 
the  written  request  of  60  per  cent,  of  the  bond- 
holders, "enter  upon  and  take  possession"  of 
the  property,  and  operate  the  same,  "or  the  said 
trustee  shall  and  will,  after  or  without  enter- 
ing upon  or  taking  such  possession,  upon  the 
written  request  of  the  holders  of  bonds  of  a  like 
amount,  proceed  •  •  •  to  sell  the  railroad 
property'  at  public  sale.  Held,  that  the  deed 
did  not  require  request  of  60  per  cent,  of  the 
bondholders  to  enable  the  trustee  to  bring  suit 
to  foreclose. — Guaranty  Trust  &  Safe  Deposit 
Co.  V.  Green  Cove  Springs  &  M.  R.  Co.,  139 
U.  S.  137,  11  S.  Ct  512,  35  L.  Ed.  116. 

^=5»181*  Foreelosnre    wltl&oiit    aetiom   is 
seneraL 

See  41  Cent.  Dig.  R.  R.  f  610. 

The  trustees  of  the  internal  improvement 
fund  of  the  state  of  Florida  having  sold  certain 
railroads  for  the  purpose  of  taking  up  a  state 
indebtedness  with  the  purchase  money,  and  such 
purchase  money  not  being  thereafter  paid,  any 
of  the  bonds  of  the  state  sought  to  be  canceled 
remaining  in  the  hands  of  the  purchasers  are 
under  the  control  of  the  trustees  rather  than 
the  holders.— Li  ttlefield  v.  Bloxham,  117  U.  S. 
419.  6  S.  Ct.  793,  29  U  Ed.  930. 

The  F.  R.  Co.  was  incorporated  by  the  state 
of  Florida  by  Act  Jan.  8,  1853,  to  construct  a 
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road  from  some  arm  of  tbe  Atlantic  Ocean  in 
East  Florida,  in  the  most  eligible  direction,  to 
some  arm  of  the  Gulf  of  Mexico  in  South  Flor- 
ida, south  of  the  Suwanee  iriver.  The  route 
selected  under  this  provision  began  on  AmeUa 
Island,  and  terminated  at  Cedar  Keys.  After- 
wards, January  6,  1855,  the  general  improve- 
ment act  of  the  state  was  passed,  which  desig- 
nated (section  4)  certain  lines  of  railroad  as 
proper  to  be  aided  under  its  provisions,  among 
them  being  a  line  described  as  running  from 
Amelia  Island  to  Tampa  Bay,  "with  an  exten- 
sion to  Cedar  Key."  In  December  of  the  same 
year,  the  legislature  authorized  the  F.  R.  Co. 
to  build,  under  the  provisions  of  the  improve- 
ment law,  a  line  described  in  the .  same  lah- 
guage.  Shortly  after  the  passage  of  the  gen- 
eral improvement  act,  the  company  notified  the 
trustees  designated  thereby  of  its  acceptance  of 
the  act,  describing  the  route  of  its  road  as  from 
Amelia  Island  to  Cedar  Keys.  It  thereafter 
caused  this  line  to  be  built,  paid  the  contractors 
with  first  mortgage  bonds  issued  in  accordance 
with  the  improvement  act,  and  afterwards  for 
a  time  made  payments  to  the  trustees,  as  re- 
quired by  that  act,  and  the  trustees  applied  the 
same  to  payment  of  interest  on  the  bonds.  The 
road  was  completed  in  1861,  but,  the  company 
having  then  failed  to  pay  interest,  the  trustees 
took  possession,  and  sold  the  road  to  the  highest 
bidder.  Held,  that  although  the  lani^uage  of 
the  general  improvement  law  and  of  the  .law  of 
December,  1855,  designated  the  main  line  as 
running  from  Amelia  Island  to  Tampa  Bay,  yet 
the  acts  of  the  trustees  were  a  recognition  of 
the  road  as  actually  constructed;  and  there 
was  consequently  no  ground  for  the  contention 
that  they  had  no  authority  to  sell  the  road  un- 
der the  provisions  of  the  improvement  act. — 
Johnson  v.  Atlantic,  G.  &  W.  I.  Transit  Co., 
156  U.  S.  618,  15  S.  Ct.  520,  39  L.  Ed.  556. 

^=9 183.  Rights  of  action  and  defenses. 

See  41  Cent.  Dig.  R.  R.  §  612. 

Where,  in  a*8uit  to  foreclose  a  mortgage 
given  to  secure  railroad  bonds,  the  mortgagor 
admits  that  it  has  made  default  in  the  payment 
of  the  bonds,  a  new  party,  which  was  admitted 
on  condition  that  it  would  adopt  the  mortgagor's 
answer  as  its  own,  cannot  object  that  the  suit 
was  prematurely  bronght'because  there  was,  as 
yet,  no  default  in  the  payment  of  the  principal.— 
Wade  V.  Chicago.  S.  &  St.  L.  R.  Co.,  149  U.  S. 
327,  13  S.  Ct.  892,  37  L.  Ed.  755. 

^=9185.  limitations   and   laches* 

See  41  Cent.  Dig.  R.  R.  8  614. 

An  unsecured  creditor  of  a  railroad  company 
is  not  dilatory  merely  because  of  the  filing  of  a 
bill  against  the  company  for  a  receiver,  in  be- 
half of  a  judgment  creditor  and  all  other  cred- 
itors of  the  alleged  insolvent  corporation,  to  en- 
force their  equities  and  priorities,  and  to  decree 
the  rights,  liens,  and  equities  of  all  the  creditors 
as  the  same  might  be  ascertained,  where  no  ac- 
tion was  taken  to  notify  any  creditors,  or  to 
bring  them  into  court  to  present  their  claims, 
and  where  it  is  not  shown  that  the  unsecured 
creditor,  who  delayed  five  months  before  inter- 
vening in  foreclosure  proceedings,  had  any  no- 
tice of  the  suit.  Decree  84  F.  539,  28  C.  C.  A. 
202,  reversed.— Louisville  Trust  Co.  v.  Louis- 
ville, N.  A.  &  C.  Ry.  Co.,  19  S.  Ct  827.  174  U. 
S.  674,  43  L.  Ed.  1130. 

The  failure  of  an  unsecured  creditor  of  a 
railroad  company  to  at  once  intervene  in  fore- 
closure suits  against  the  company  for  the  bene- 
fit of  the  parties,  and  to  shut  out  unsecured  cred- 
itors, is  not  fatal  to  his  rights,  since  he  was  not 
bound  to  presume  any  such  purpose  in  the  minds 
of  the  two  parties  to  the  foreclosure. — ^Id. 

^=>186.  Parties. 

See  41  Cent.  Dig.  R.  R.  H  615.  616. 

The  holders  of  state  bonds,  issued  in  aid  of 
a  railroad   company   and  guarantied   by    such 


company,  cannot  subject  the  property  of  the 
road  to  the  payment  of  their  claims,  as  against 
purchasers  of  the  road  at  foreclosure  sale, 
though  neither  such  bondholders  nor  the  state 
were-  made  parties  in  the  foreclosure  action; 
the  bonds  being  no  lien  on  the  road. — McKit- 
trick  V.  Arkansas  Cent.  R.  Co.,  152  U.  S.  473, 
14  S.  Ct.  661,  38  L.  Ed.  518. 

^=»187.  Process  and  appearanoOi* 

See  41  Cent.  Dig.  R.  R.  §  617. 

Gen.  Laws  Tex.  1879,  c.  12,  providing  that 
laborers  on  railroads  shall  have  a  lien  prior  to 
all  others  upon  such  railroads,  and  that  th^ 
same  may  be  enforced  by  action,  having  made 
no  provision  for  notice,  either  personal  or  eon- 
structive,  to  adverse  claimants,  the  proceedings 
thereunder  cannot  be  sustained  as  proceedings 
in  rem.— Hassan  v.  Wilcox,  130  U,  S.  493,  9  S. 
Ct.  590,  32  L.  Ed.  1001. 

^=s>188.  Pleading* 

See  41  Cent.  Dig.  R.  R.  §§  615-621. 

A  bill  to  foreclose  a  mortgage  given  by  a 
railroad  company  to  secure  its  bonds  will  not  be 
dismissed  on  the  ground  that  there  *  are  do 
bonds  legally  outstanding,  when  there  are  the 
affidavits  of  the  holders  of  some  of  the  bonds 
that  they  are  bona  fide  holders,  and  the  testi- 
mony of  other  witnesses  to  corroborate  them. 
In  such  case,  proof  of  the  amount  and  validity 
o^  the  bonds  will  be  determined  on  the  hear- 
ing.— Guaranty  Trust  &  Safe  Dieposit  Co.  v. 
Green  Cove  Spnngs  &  M.  R.  Co.,  139  U.  S. 
137,   11    S.    Ct.   512,  35   L.   Ed.   116. 

^=»191*  Jndsn&ent  or  deoree  and  ezecn- 
tion* 

See  41  Cent  Dig.  R.  R.  8f  624-683. 

Gen.  Laws  Tex.  1879,  c.  12,  provides  that 
laborers  on  railroads  shall  have  a  lien  prior 
to  all  others  upon  such  railroad  and  its  equip- 
ments for  such  wages  as  are  unpaid.  Section 
2  provides  for  the  enforcement  of  such  lien,  and 
declares  that  in  all  suits  of  this  kind  it  shall 
not  be  necessary  for  the  plaintiff  to  make 
other  lien  holders  defendants  thereto,  but  such 
lienholders  may  intervene,  and  have  their  re- 
spective rights  determined  and  adjusted.  Held, 
that  a  judgment  in  such  action  declaring  the 
plaintiffs'  claim  to  be  a  lien,  and  ordering  the 
road  sold  therefor,  is  not  binding  upon  mort- 
gage bondholders  or  their  trustee,  who  were 
not  parties  to  the  suit;  and  where  the  plain- 
tiff intervenes  in  a  subsequent  action  by  the 
bondholders  for  the  appointment  of  a  receiver, 
and  the  preservation  of  the  road  for  the  credi- 
tors, plaintiff's  claim  being  subsequent  in  point 
of  time  to  the  mortgage,  he  may  be  compelled 
to  show  affirmatively  the  existence  and  priority 
of  his  lien  under  the  statute. — Ilassall  v.  W^il- 
cox,  130  U.  S.  493,  9  S.  Ct.  590,  32  L.  Ed. 
1001. 

Where,  in  an  action  to  foreclose  a  railroad 
mortgage,  an  order  was  entered  on  petition  of 
interveners  for  the  payment  for  their  interest 
in  certain  rolling  stock  of  the  road  from  the 
earnings  in  the  hands  of  <  the  receiver,  and 
any  balance  from  the  sale  under  foreclosure,  it 
was  final,  and  the  court  could  not  of  Its  own 
motion  vacate  it  at  a  subsequent  term. — Cen- 
tral Trust  Co.  V.  Grant  Locomotive  Works,  135 
U.  S.  207,  10  S.  Ct  736,  34  L.  Ed.  97. 

The  decree  for  the  sale  of  a  railroad  in  fore- 
closure proceedings  provided  that  all  claims, 
debts,  and  demands  accuring  during  an  ex- 
isting receivership  should  be  paid  by  the  pur- 
chaser, but  that  the  claims  should  be  barred 
unless  presented  within  six  months  from  the 
confirmation  of  the  sale.  The  decree  confirming 
the  sale  omitted  any  provision  as  to  the  time 
in  which  the  claims  must  be  presented,  and  the 
purchasers  made  no  objection  to  it  as  varying 
from  the  terms  of  the  decree  of  sale.  i/e/</, 
,  that  persons  having  such  claims  were  entitled 
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to  present  them  after  the  expiration  of  six 
months  from  the  confirmation  of  the  sale. — 
Olcott  V.  Headrick.  141  U.  S.  543,  12  S.  Ct 
81,  35  L.  Ed.  851. 

Since  the  proceeds  of  the  sale  were  sub- 
stantially a  fund  in  court,  it  was  within  the 
discretion  of  the  court  to  abrogate  the  six- 
months  limitation,  and,  there  being  nothing  in 
the  record  to  show  on  what  grounds  it  acted, 
it  will  be  presumed  that  its  discretion  was 
properly  exercised. — Id. 

A  decree  in  an  action  by  a  railroad  bond- 
holder to  foreclose  a  mortgage  securing  such 
bonds,  which  directs  a  sale  of  the  mortgaged 
property,  free  of  all  liens  and  incumbrances, 
to  satisfy  plaintiff's  claims,  without  making 
provision  for  other  bondholders,  subsequent 
mortgagees,  or  other  creditors  of  the  road,  is 
fatally  defective.— New  Orleans  Pac.  Ry.  Co.  v. 
Parker,  143  U.  S.  42,  12  S.  Ct.  364,  36  L.  Ed. 
66,  affirming  decree  Parker  v.  New  Orleans,  B. 
R.  &  V.  R.  Co.  (0,  C.)  33  F.  693. 

A  decree  of  sale  on  the  foreclosure  of  a 
senior  railroad  mortgage  contained  language 
apparently  reserving  the  rights  of  a  junior 
mortgagee,  who  was  a  party  to  the  suit,  for  fu- 
ture disposition  before  •  the  sale  was  had.  He 
failed  to  take  any  action  in  pursuance  there- 
of, and  the  sale  was  made  ''without  redemption 
or  appraisement,"  and  for  seven  years  thereaft- 
er he  took  no  steps  to  assert  his  claim.  Hetdt 
that  he  and  those  whom  he  represented  were 
thereafter  debarred  from  invoking  the  assist- 
ance of  a  court  of  equity  as  against  the  pur- 
chasers at  the  sale.— Simmons  y.  Burlington, 
C.  R.  &  N.  R.  Co.,  159  U.  S.  278,  16  S.  Ct. 
1,  40  L.  Ed.  150. 

^=»192«  Sale. 

See  41  Cent  Dig.  R.  R.  89  391.  634-642. 

The  holders  of  unsurrendered  bonds  of  a 
road  that  I  has  been  merged  into  another  rail- 
road system  cannot,  after  the  assumption  of 
control  of  the  affairs  of  the  latter  system  by 
the  court,  question  the  legality  of  the  purchase 
and  sale  of  the  road,  since  those  wno  were 
parties  to  the  arrangement,  those  who  acquiesc- 
ed in  it,  and  those  who  failed  in  due  time 
by  some  proper  proceeding  to  question  its  valid- 
ity, should  be  estopi:^  to  raise  such  a  question 
at  such  a  time.  Neither  are  they  entitled  to  a 
separate  sale. — ^Union  Trust  Cq.  y.  '  Illinois 
Midland  Ry.  Co.,  117  U.  S.  434,  6  S.  Ct.  809, 
29  L.  Ed.  963. 

In  proceedings  to  foreclose  two  mortgages 
<Hi  a  rauroad,  the  court,  on  the  motion  and  with 
the  consent  of  the  trustees  of  the  mortgages 
and  of  the  railroad,  ordered  a  sale  of  the  road, 
it  appearing  that  the  road  was  becoming  con- 
stantly more  incumbered  with  receiver's  cer- 
tificates pending  the  litigation.  The  sale  was 
objected  to  by  the  holders  of  a  minority  of  the 
bonds  secured  by  the  second  mortgage,  on  the 
ground  that  there  were  conflicting  rights  under 
the  two  mortgages  which  should  be  settled  be- 
fore sale,  the  nonsettlement  of  which  at  the 
time  of  the  sale  would  seriously  depreciate  the 
property.  Held  no  error,  since  the  trustees 
represented  the  bondholders,  there  appeared  to 
be  no  fraud  or  unfairness  on  their  part,  the 
railroad  was  depreciating  while  in  the  hands 
of  the  court,  and  the  adjustment  of  conflicting 
rights  could  take  place  as  well  after  as  before 
sale.— First  Nat  Bank  v.  Shedd,  121  U.  S. 
74,  7  S.  Ct  807,  30  L.  Ed.  877. 

The  I«.  Co.  partially  constructed  a  road 
from  Lexington  to  Butler,  Mo.,  and  to  se- 
cure debts  for  work  and  materials,  on  January 
16,  1872,  conveyed  the  road,  franchises,  etc,  to 
C.  in  trust,  with  power  of  sale.     February  7, 


1872,  the  company  leased  its  road  and  prop- 
erty, with  the  right  to  mortgage  the  same,  to 
the  B.  Co.,  for  and  in  behalf  or  the  latter's  L. 
branch.  April  1, 1872,  the  B.  Co.  placed  a  deed 
of  trust  on  its  entire  L.  branch,  including  the 
leased  premises,  to  secure  its  bonds  for  $1,600,- 
000.  Afterwards  the  trustee  in  the  last-nam- 
ed deed  brought  suit  in  the  United  States  cir- 
cuit court  for  foreclosure  and  sale,  and  obtained 
a  decree  May  19,  1876.  Before  this  decree  was 
executed,  on  February  20,  1877,  C.  sold  the 
premises,  covered  by  the  deed  of  January  16, 
1872,  to  N.,  who  then  owned  the  claims  secured 
by  it  January  10,  1880,  S.,  receiver  in  the 
foreclosure  suit,  filed  a  petition  for  leave  to 
complete  the  construction  of  the  leased  road, 
and  for  that  purpose  to  raise  money  by  sale 
of  first  lien  certificates.  March  3*  1880,  the 
court  authorized  the  receiver  to  raise  the  mon- 
ey, and  also  to  settie,  by  payment  or  otherwise, 
any  outstanding  prior  claims  or  liens  against 
that  road.  March  12,  1880,  the  receiver  made 
a  contract  with  N.  by  whiA  N»  a^eed  to  con- 
vey his  interest  in  the  leased  road  upon  pay- 
ment by  the  receiver  of  $17,750  within  a  speci- 
fied time,  either  party  having  the  right  to 
specifically  enforce  the  contract  by  proceeding 
in  the  circuit  court  November  30,  1880,  the 
L.  branch,  including  the  leased  premises,  was 
sold  in  gross  by  a  special  master  in  the  fore- 
closure suit,  S.  purchasing  as  trustee  for  the 
bondholders,  the  price  being  paid  entirely  in 
mortgage  bonds  held  by  those  whom  he  repre- 
sented. March  7,  1881,  N.  intervened,  praying 
that  his  agreement  with  the  receiver  be  enforc- 
ed, and .  that,  before  confirmation  of  the  fore- 
closure sale,  the  receiver  be  required  to  pay 
out  of  the  proceeds  the  $17,750  and  interest. 
July  5,  1881,  the  court  confirmed  the  sale,  with 
the  reservation  that  it  should  not  affect  any 
claims  to  the  prot>erty  then  pending,^  and  that 
the  court  reserved  the  pow^r  to  make  further 
orders  in  reference  to  saia  property.  Decem- 
ber 9,  1881,  the  court  made  a  final  decree,  ad- 
judging that  there  was  due  N.  thfr  sum  of  S17,- 
750  and  interest,  which  ought  to  have  been 
paid  by  the  receiver  out  of  the  proceeds  of 
sale,  and  that,  as  it  had  not  been  paid,  the 
sale  should  be  set  aside,  and  the  receiver  re- 
sume possession,  unless  N.'s  claim  should  be 
paid  within  90  days.  Held,  that  the  sale  of  the 
mortgaged  property,  as  an  entirety,  was  an 
election  by  the  bondholders  not  to  have  it  sold 
in  parts,  or  subject  to  N.*s  prior  lien,  and  con- 
sequently not  to  restrict  his  lien  to  that  portion 
of  the  road  embraced  in  his  purchase  under  the 
trust  deed ;  and  that,  therefore,  he  was  entitled 
to  be  first  paid  out  of  the  aggregate  proceeds 
of  the  sale  of  the  entire  property.  Nor  could 
this  right  be  defeated  by  the  fact  that  the  bond- 
holders had  exercised  the  privilege  given  by  the 
decree  of  sale  to  pay  in  bonds  instead  of  cash. 
If  N.'s  claim  was  not  paid  within  a  reasonable 
time,  the  property,  or  so  much  as  was  neces- 
sary, should  be  sold  again  to  pay  him.  Never- 
theless the  court  erred  in  setting  aside  the  con- 
firmation of  sale.  The  order  should  have 
been  that  the  property  be  resold  in  satisfac- 
tion of  N.'s  claim,  without  annulling  the  former 
sale  and  confirmation,  or  withdrawing  or  can- 
celing the  master's  deed.— Farmers*  Loan  & 
Trust  Co.  V.  Newman,  327  U.  S.  649,  8  S.  Ct. 
1364,  32  L.  Ed.  303. 

Since  in  Georgia  a  purchase  of  the  trust 
property  by  the  trustee  at  a  mortgage  sale  is 
not  void,  out  voidable'  only,  at  the  option  of 
the  beneficiary,  where  the  state  purchased  at 
its  own  sale  as  trustee  under  the  mortgage  giv- 
en by  a  railroad  comipany  to  secure  the  state 
against  loss  on  its  indorsement  of  railroad 
bonds,  pursuant  to  Acts  Oa.  1866,  p.  127,  the 
junior  mortgage  creditors  could  only  avoid  the 
sale  by  tendering  reimbursement  of  the  amount 
of  the  first  mortgage. — Cunningham  v.  Macon  &, 
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B.  R.  Co.,  156  U.  S.  400.  15  S.  Ct  361,  39  L. 
Ed.  471. 

A  forecloBure  sale  was  not  invalid  as  to 
junior  creditors  because  it  was  announced  be- 
fore the  sale  that  only  bonds  of  the  issue  of  a 
certain  year  would  be  received  in  payment,  and 
at  the  sale  it  was  declared  such  bonds  would 
be  received  only  at  their  market  value,  in  the 
absence  of  any  complaint  by  the  first  mortgage 
creditors,  or  any  bid  at  the  sale,  or  show  of  will- 
ingness to  free  the  property  from  the  first  lien, 
by  the  junior  creditors.— Id. 

Where,  in  order  that  there  might  be  an 
early  sale  in  a  foreclosure  proceeding,  the  sale 
of  a  railroad  was  ordered  without  determining 
the  validity  of  a  lien  asserted  by  C,  with  a 
provision  that  if  his  lien  should  be  sustained  he 
should  be  entitled  to  a  resale  of  the  property  in 
the  event  the  purchasers  should,  within  10  days, 
fail  to  pay  him  the  amount  of  his  lien,  mort- 
gagees who  acquiesced  in  the  decree,  and  shared 
the  benefits  of  the  early  salo^  though  not  parties 
thereto,  are  bound  thereby,  and  cannot  object 
to  a  resale. — Compton  v.  Jesup,  17  S.  Ct  795, 
167  U.  S.  1,  42  L.  Ed.  55,  determined  on  cer- 
tificate, 68  F.  263,  15  C.  C.  A.  397. 

At  the  instance  of  parties  who  were  anx- 
ious to  have  an  early  sale,  the  sale  of  a  rail- 
road was  ordered  in  a  foreclosure  proceeding 
without  determining  the  validity  of  a  lien  as- 
serted by  C.  on  a  part  of  the  property  involved, 
but  reserving  his  rights  for  future  determina- 
tion, and  providing  that  if  his  lien^  should  be 
sustained  the  purchasers  at  the  sale,  and  their 
successors  in  title,  should,  within  10  days,  pay 
him  the  amount  of  his  lien,  with  interest,  in 
default  whereof  the  court  should  resume  pos- 
session of  the  property  affected  by  his  lien,  and 
enforce  the  same  "by  a  resale  of  said  property 
or  otherwise,  as  the  court  may  direct"  This 
decree  was  assentei  to  by  all  parties,  and  no 
appeals  therefrom  were  taken.  Held,  that  the 
decree  was  a  final  determination  of  C.'s  rights 
in  the  event  his  lien  should  be  sustained,  and 
the  court  had  no  power,  upon  sustaining  his 
lien  at  a  subsequent  term,  to  refuse  him  a  re- 
sale of  the  property,  and  limit  his  remedy  to 
a  right  to  redeem  the  prior  mortgages. — Id. 

^s»193.  Bights    and   UablUties   of   pur- 
ohaaers. 

See  41  Gent  Dig.  R.  R.  §9  643-668. 


—  In  s^neraL 

See  41  Cent  Dig.  R.  R.  §9  648-656. 

The  St  Paul  &  Duluth  Railroad  Company, 
upon  succeeding,  through  a  foreclosure  of  mort- 

fage,  to  the  Lake  Superior  &  Mississippi  River 
tailroad  Company ^  did  not  thereby  acquire  any 
claim  the  latter  might  have  had  as  to  such  re- 
duction of  compensation  for  carrying  the  Unit- 
ed States  mail  as  was  made  by  the  postal  de- 
partment either  before  or  after  the  succession  of 
title;  the  contract  with  the  United  States 
government  having  been  made  by  the  Lake  Su- 
perior &  Mississippi  River  Railroad  Company, 
and  there  being  no  descriptive  words  in  the 
instrument  of  mortgage  transferring  the  rights 
of  the  latter  company  under  that  contract  to  the 
mortgagees.— St.  Paul  &  D.  R.  Co.  v.  United 
States,  112  U.  S.  733,  5  S.  Ct  366,  28  L.  Ed. 
861;  Flint  &  P.  M.  Ry.  Co.  v.  United  States, 
112  U.  S.  737,  5  S.  Ct.  368,  28  L.  Ed.  862. 

A  construction  company  has  no  lien  upon 
the  roadbed  and  other  property  of  a  railroad 
as  against  a  purchaser  under  a  contract  existing 
before  work  nad  been  bona  fide  begun  by  such 
construction  company,  and  when  it  had  actual 
notice  of  the  contract  before  that  time,  but  its 
construction  contract  is  subject  to  the  terms  and 
conditions  of  the  contract  of  such  purchaser. — 
Wright  V.  Kentucky  &  G.  E.  R.  Co.,  117  U.  S. 
72,  6  S.  Ct  697,  29  L.  Ed.  821. 

The  C.  Ry.  Co.  and  the  K.  Ry.  Co.  ob- 
tained a   right   of   way   through   Forest   park. 


near  St.  Louis,  Mo.,,  from  the  park  commis- 
sioners. Three  instruments  were  executed  on 
the  same  date.  The  first  was  a  contract  be- 
tween the  C.  Co.  and  the  K.  Co.  by  (which  the 
C.  Co.  agreed  to  convey  to  the  K.  Co.  an  un- 
divided one-half  of  all  the  right  of  way  it  then 
owned,  or  might  acquire,  through  Forest  ]^rk. 
It  provided  that,  if  the  C.  Co.  should  fail  to 
pay  its  proportion  of  the  cost  of  constructing 
the  line,  the  entire  right  of  way  should  go  to 
the  K.  Co.  It  referred  to  the  tripartite  agree- 
ment entered  into  on  that  date  hj  the  C.  Co., 
the  K.  Co.,  and  the  park  commissioners.  This 
contract  was  never  recorded.  The  next  in- 
strument was  a  deed  from  the  C.  Co.  to  the  K. 
Co.  of  an  undivided  one-half  of  its  right  of  way 
through  the  park.  It  recited  that  it  was  made 
in  pursuance  of  the  contract  of  that  date,  and 
that  the  right  of  way  was  conveyed  subject  to 
the  same  terms  and  conditions  upon  which  it 
had  been  granted  to  the  C.  Co.  This  convey- 
ance was  recorded.  The  last  instrument  was 
the  tripartite  jagreemeDti  between  the  park 
commissioners,  the  C.  Co.,  and  the  K.  Co., 
whereby  a  rizht  of  way  through  the  park  was 
granted  to  the  C.  Co.,  which  covenanted  to 
permit  other  railroads  toi  use  such  right  of  way 
upon  such  terms  and  compensation  "as  may 
be  agreed  upon  by  such  companies."  By  a 
subsequent  clause  the  right  to  enjoy  the  right 
of  way  in  common  with  the  C.  Co.  was  granted 
to  the  K.  Co.,  * 'under  the  same  terms  and 
conditions  as  are  hereby  and  hereinbefore  im- 
posed upon''  the  C.  Co.,  "and  which  are  here- 
by assumed"  by  the  K.  Co.  This  agreement  was 
recorded.  The  C.  Co.  forfeited  its  interest  to 
the  K.  Co.,  and  the  latter  was  afterwards  con- 
solidated with  another  road,  which  was  mort- 
gaged, and  sold  under  foreclosure.  JETeld,  that 
both  the  mortgagees  and  the  purdiasers  at  the 
foreclosure  sale  were  chaif^ed  with  notice  of 
the  contents  of  the  tripartite  agrreement,  since 
the  deed  to  the  K.  Co.,  under  which  thejr  claim- 
ed, referred  to  the  contract,  and  that  in  turn 
recited  the  tripartite  agreement— Joy  v.  City 
of  St.  Louis,  138  U.  S.  1,  11  S.  Ct  243,  34  L. 
Ed.  843,  affirming  decree  Central  Trust  Ca  v. 
Wabash,  St  L.  &  P.  I^y.  Co.  (C.  C.)  29  F.  546. 

The  covenant  as  to  the  use  of  the  right  of 
way  by  other  companies  is  binding  also  on  sub- 
sequent purchasers  from  the  K.  Co.,  with  no- 
tice—Id. 

Holders  of  state  bonds  issued  in  aid  of  the 
construction  of  a  railroad,  and  guarantied  by 
the  railway  company,  are  not  entitled,  as 
against  purchasers  of  the  railroad  under  fore- 
closure of  a  mortgage  thereon,  to  subject  the 
property  to  their  claims,  because  the  president 
of  tne  company,  who  is  alleged  to  have  **brought 
about"  the  foreclosure,  and  to  have  been  inter- 
ested in  the  purchase  thereunder,  was  the  holder 
of  receiver's  certificates  which  became  a  charge 
on  the  property  superior  to  the  mortgage,  where 
it  does  not  appear  that  anything  would  have 
been  l^ftfor  general  creditors  if  there  had  been 
no  such  certificates;  nor  because  neithw  the 
state  nor  the  holders  of  its  bonds  were  made 

Eafties  to  the  foreclosure  suit,  they  having  no 
en;  nor  because'  the  issue  of  the  bonds  by  the 
state  was  procured  by  fraud  by  the  president  of 
the  company  and  another,  such  fraud  having  no 
connection  in  law  with  the  mortgage  foreclosed. 
— McKittrick  v.  Arkansas  Cent.  Ky.  Co.,  152  U. 
S.  473,  14  S.  Ct  661,  38  L.  Ed.  618. 

Where,  in  a  foreclosure  proceeding,  the  sale 
of  a  railroad  was  ordered  without  determining 
the  validity  of  a  lien  asserted  by  C,  but  with  a 
provision  that,  in  the  event  his  lien  should  be 
sustained,  he  should  be  entitled  to  a  resale  of 
the  road  on  the  purchaser's  failure  to  pay  him 
the  amount  of  his  lien,  C.'s  lien  having  been  sus- 
tained he  is  entitled  to  have  the  prior  mortgages 
reduced  by  the  net  earnings  received  by  the  pur- 
chasers, or  their  successors  in  title,  as  they 
should  be  regarded  as  parties  in  possession  un- 
der the  express  terms  of  the  order  of  sale,  and 
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therefore  as  Bustaining  a  trust  relation  to  0.» 
which  involyes  an  accounting  until  he  is  dis- 
posed of.— Compton  ▼.  Jesup,  17  S.  Ot.  795.  167 
IJ.  S.  1,  42  L.  Ed.  55,  determined  on  certincate 
68  F.  263,  15  C.  C.  A.  397. 

Property  purchased  at  a  sale  under  a  de- 
cree foreclosing  a  mortgage  of  all  a  railway 
company's  franchises  and  property  is  not  ren- 
dered bable  to  sale  for  the  satisfaction  of  a 
judgment  recovered  on  a  tort  alleged  to  have 
been  committed  by  the  mortgagor  after  the  sale, 
because  of  Code  N.  C.  (  1255,  making  liens  for 
judgments  for  torts  superior  to  mortgages  of  in- 
corporated companies.  Judgment  115  F.  956. 
53  G.  C.  A.  438,  affirmed.— Julian  v.  Central 
Trust  Go.,  24  S.  Ct  399,  193  U.  S.  93,  48  U 
Ed.  629. 

The  successor  to  the  Union  Pacific  Rail- 
road Company  by  purchase  under  a  foreclosure 
sale  of  a  first  mortgage  of  the  railway  prop- 
erty did  not  take  the  property  free  from  the 
obligation,  under  Act  Feb.  24,  1871.  c.  67,  16 
Stat.  430,  enacted  subsequent  to  the  execution 
of  the  mortgage,  in  the  exercise  by  Congress  of 
its  reserved  ri^rht  to  alter,  amend,  op  repeal  the 
act  incorporating  the  railroad  company,  to  per- 
mit the  joint  use  by  the  trains  of  all  railroads 
terminating  at  Omaha  of  the  bridge  whose  con- 
struction at  that  point  by  the  Union  Pacific 
Railroad  Company  was  authorized  by  that  stat- 
ute. I>ecree  128  F.  230,  64  C.  C.  A.  348,  af- 
firmed.—Union  Pac.  R.  Co.  y.  Mason  City  & 
Ft.  D.  R.  Co.,  26  S.  Ct.  19,  199  U.  S.  160,  50 
li.  Ed.  134. 

^s>196.  ..^  Pnroliasins   bondliolders  or 
other  ereditom. 

See  41  Cent  Dig.  R.  R.  SS  666-658,  660. 

Railroad  foreclosure  proceedings  for  the  sole 
benefit  of  the  bondholders  and  the  stockholders 
of  the  company,  under  an  agreement  between 
them  for  a  sale  and  purchase  for  both,  and  with 
the  intention  of  excluding  from  any  interest  ini 
the  property  all  unsecured  creditors,  are  not  per- 
missible. Decree  84  F.  539,  28  C.  C.  A.  202,  re- 
versed.— ^LouisvlUe  Trust  Co.  v.  Louisville,  N. 
A.  &  C.  Ry.  Co.,  19  S.  Ct  827,  174  U.  S.  674, 
43  L.  Ed.  1130. 

^=»197.  Disposition,  of  proooeda  and  sur- 
plus. 

Bee  41  Cent  Dig.  R.  R.  I  662. 

In  a  suit  in  equity  to  foreclose  a  mortgage 
of  all  the  lands,  franchises,  and  property  of  a 
railroad  company,  which  have  since  been  put  in 
the  possession  of  a  receiver,  an  intervening  prior 
mor^agee  of  part  of  the  lands  is  not  entitled 
to  have  the  amount  of  his  mortgage  paid  out 
of  the  funds  in  the  hands  of  the  receiver,  or  out 
of  the  proceeds  of  a  sale  made,  pursuant  to  the 
decree  of  foreclosure,  subject  to  nis  mortgage. — 
Woodworth  v.  Blair,  112  U.  S.  8,  5  S.  Ct  6^ 
28  L.  Ed.  615. 

^=»198.  RoTie^r  of  prooeedins** 

See  41  Cent  Dig.  R.  R.  9  663. 

The  decree,  in  foreclosure  proceedings  of  a 
railroad  mortgage,  where  it  appeared  that  the 
corpus  of  the  property  was  in  pnossession  of  two 
railroad  companies  under  claim  of  purchase 
from  a  former  owner,  reserved  to  them  the  right 
to  remove  their  improvements  from  the  right  of 
way,  or  to  condemn  it  under  their  right  of 
eminent  domain.  The  bondholders  and  trustees 
acquiesced.  Held,  that  the  decree  would  not 
be  disturbed  for  that  reason  on  the  appeal  of  the 
mortgagor. — Indiana  Southern  R.  Co.  v.  Liver- 
pool, U  &  6.  Ins.  Co.,  109  U.  S.  168,  3  S.  Ct 
108,  27  li.  Ed.  895. 

The  refusal  of  the  court  on  the  foreclosure 
of  a  railroad  mortgage  to  allow  a  mortgagee  to 
amend  and  supplement  its  petition  for  a  rehear- 
ing of  an  order  making  certain  expenses  a  prior 
lien  on  the  property  of  the  company,  and  to  file  1 


it  as  an  original  bill  of  review  as  of  that  date, 
after  the  time  limited  by  statute  for  taking  an 
appeal  therefrom,  was  a  matter  of  discretion.— 
Central  Trust  Co.  v.  Grant  Locomotive  Works, 
135  U.  S.  207,  10  S.  Ct  736,  34  L.  Ed.  97. 

,  A  decree  rendered  on  an  intervention  filed 
after  the  foreclosure  of  a  railroad  mort^^ge,  and 
directing  the  payment  of  interveners'  claim  for 
a  vendor's  lien,  in  the  absence  of  the  evidence 
on  which  it  was  based,  must  be  affirmed,  when 
the  decree  shows  that  the  company  purchased 
certain  lands  from  interveners,  and  held  them 
as  part  of  its  right  of  way,  though  no  deeds  were 
ever  executed;  that  the  vendor's  lien  was 
superior  to  the  lien  of  the  mortgage;  and  it 
further  appears  that  the  decree  of  foreclosure 
ordered  the  sale  of  all  the  company's  right  of 
way.— Kneeland  v.  Luce,  141  U.  S.  437,  12  S. 
Ct  39.  35  L.  Ed.  808. 

A  railroad  company  had  $16,000,000  of 
stock,  17,000,000  of  which  was  preferred.  It  ap- 
peared, and  confessed  jud|:ment  for  some  $500,- 
000  on  an  unsecured  liability  on  the  same  day 
the  bill  was  filed,  and  consented  to  the  appoint- 
ment of  a  receiver.  During  the  receivership  it 
made  no  effort  to  prevent  default  in  its  interest 
obligations,  and  tacitly  consented  to  an  order 
made  on  the  application  of  the  receiver  for  the 
issue  of  $200,000  worth  of  receiver's  certificates 
in  aid  of  betterments  on  the  road,  though  such 
sum  might  have  paid  interest  and  delayed  fore- 
closure. A  few  months  later,  and  a  few  days 
after  a  decree  adjudging  the  company  liable  on 
its  guaranty  for  a  large  amount  of  unsecured  in- 
debtedness, several  foreclosure  suits,  represent- 
ing nearly  $14,000,000,  were  brought,  and  no 
defense  made,  which  resulted  in  a  decree  of  sale 
utterly  ignoring  the  rights  of  the  judgment  cred- 
itor who  procured  the  appointment  of  a  receiver. 
A  holder  of  a  part  of  such  unsecured  indebted- 
ness intervened  by  a  verified  petition  in  the  con- 
solidated foreclosure  suits,  charging  that  the 
foreclosures  were  for  the  benefit  of  the  bond- 
holders and  stockholders,  and  for  the  purpose  of 
shutting  out  unsecured  creditors,  and  prayinir 
that  the  decree  of  foreclosure  and  sale  be  set 
aside,  so  as  to  allow  the  rights  of  the  unsecured 
creditors  to  be  established.  The  intervening  pe- 
tition was  denied,  and  a  sale  made  and  confirmed 
on  the  same  day.  Held^  that  it  was  error  for  the 
court  not  to  make  inquiry  and  ascertain  If  the 
claims  made  by  the  intervening  petition  were 
true.  Decree  84  P.  539,  28  C.  a  A.  202,  re- 
versed.—Louisville  Trust  Co.  V.  Louisville,  N. 
A.  &  C.  Ry.  Co.,  19  S.  Ct  827,  174  U.  S.  674, 
43  L.  Ed.  1130. 

^=»200.   Oporatlon  and  effeot. 

See  41  Cent  Dig.  R.  R.  S  642%. 

Corporate  property  of  a  North  Carolina 
railway  company,  covered  by  a  legally  author- 
ized mortgage  of  all  its  franchises  and  property, 
does  not  continue  liable  for  the  debts  of  such 
company  accruing  after  the  sale  on  foreclosure 
proceedings  to  a  nonresident  railway  company 
authorized  by  its  charter  to  make  the  purchase, 
because  of  the  failure  of  the  latter  to  exercise 
the  privilege  conferred  by  Code  Hi.  C.  §f  697, 
698,  1936,  2005,  of  organizing  a  domestic  cor- 
poration to  operate  the  purchased  property. 
Judgment  115  F.  956,  53  C.  C.  A.  438,  affirmed. 
—Julian  y.  Central  Trust  Co.,  24  S.  Ct  399, 
193  U.  S.  93,  48  L.  Ed.  629. 

^=5»202.  Aetlons  to  set  aside  f  oreolosuro. 

See  41  Cent  Dig.  R.  R.  §8  669,  670. 

A  railroad  mortgage  by  the  L.  Company 
was  foreclosed,  and  the  railroad  bought  in  by 
the  trustee.  Thereafter  the  bondholders  organiz- 
ed themselves  into  a  company  for  the  purpose  of 
operating  the  railroad,  under  the  name  of  the 
M.  Company.  In  a  suit  at  the  instance  of  the 
judgment  creditors,  the  mortgage  was  adjudged 
to  be  valid  only  "as  a  security  for  the  bonds 
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issued  under  it  in  the  hands  of  bona  fide  holders 
for  value,  without  notice,"  which  it  was  found 
did  not  exceed  $200,000;  that  the  foreclosure 
sale  be  **set  aside,  vacated  and  annulled,"  and 
the  M.  Company  perpetually  "enjoined  from 
setting  up  any  right  or  title  under  it,"  because 
made  in  pursuance  of  a  notice  that  $2,000,000 
of  bonds  had  been  issued,  and  that  there  was  a 
default  in  the  payment  of  $70,000  of  interest. 
Held  that,  the  suit  being  by  and  for  creditors 
of  the  Ir.  Company,  to  set  aside  the  mortgage, 
and  the  foreclosure  thereunder,  because  made 
to  hinder  and  delay  them  in  the  collection  of 
their  debts,  the  decree  must  be  limited  to  the 
pleadings,  and  must  be  held  to  mean  no  more 
than  tluit  the  foreclosure  was  void  as  to  these 
creditors,  whose  claims  were  inferior  in  right  to 
that  of  the  mortgagee:  and  that  the  M.  Com- 
pany was  restrained  from  asserting  title  only 
'as  against  them;  and  also  that,  if  they  under- 
took to  sell  the  property  to  pay  their  judgments, 
the  mortgage  should  stand  only  as  security  for 
such  bonds  as  had  been  actually  negotiated  by 
the  It.  Company  to  bona  fide  holders. — ^Barnes 
v.  Chicago.  M.  &  St.  P.  Ry.  Ca,  122  U.  S.  1, 
7  S.  Ct  1043,  30  L.  Ed.  1128. 

PlainUrs  bill  aUeged  that  the  I.  R.  Co.  ex- 
ecuted to  defendant  trust  company  a  first  mort- 
gage on  its  railroad  and  other  property  to  se- 
cure certain  bonds,  and  a  second  mortgage,  ex- 
pressly made  subject  to  the  first,  to  secure  cer- 
tain income  bonds  held  by  plaintiff  and  others, 
the  interest  on  the  first  mortgage  bonds  to  be 
paid  absolutely  at  stated  times,  and  the  interest 
on  the  income  bonds  to  be  paid  only  out  of  the 
.net  earnings  of  the  road ;  that  the  earnings  of 
the  road  were  sufficient  to  pay  the  interest  on 
both  classes  of  bonds;  that  the  I.  B.  Co.  was 
fraudulently,  collusively.  and  without  the  knowl- 
edge and  consent  of  the  income  bondholders. 
<x>nsolidated  with  the  I.,  C.  &  Ut,  L.  R.  Co.,  and 
its  earnings  diverted  to  pay  expenses  of  the  lat- 
ter road;  that  afterwards  the  trust  company 
filed  a  bill  to  foreclose  the  mortgages ;  that  five 
of  ^e  first  mortgage  bondholders,  under  a  writ- 
ten contract  with  the  other  holders  of  such 
bonds,  were  appointed  a  committee  to  purchase 
the  road  at  the  foreclosure  sale  for  the  benefit  of 
all  the  first  mortgage  bondholders;  that  a  com- 
mittee of  the  income  bondholders  was  appointed 
and  met,  and  agreed  with  the  other  committee 
for  participation  in  the  reorganization  of  the 
company  after  the  sale;  that  defendant  C, 
acting  for  the  first  committee,  purchased  the 
road,  as  plaintiff  believedt  for  the  benefit  of  the 
holders  of  both  classes  of  bonds,  but  after  the 
purchase  of  the  holders  of  the  income  bonds 
were  not  allowed  to  take  part  in  the  manage- 
ment of  the  company;  that  a  new  company 
was  organized,  and  C.  transferred  all  the  prop- 
erty to  it,  and  the  stock  of  the  new  company 
was  issued  to  the  first  mortgage  bondholders; 
that  the  new  company  was  earning  enough  to 
pay  the  interest  on  both  classes  of  honds.  The 
Dill  prays  for  a  rescission  of  the  foreclosure 
sale,  or  that  the  purchase  be  declared  to  be  for 
the  benefit  of  Doth  classes  of  bondholders;  that 
an  account  be  taken  of  the  earnings  of  the  road, 
and  the  net  earnings  be  applied  to  payment  of 
the  interest  on  the  income  bonds.  Held,  that 
the  bill  was  demurrable,  since  there  was  no  al- 
legation of  actual  fraud  in  the  foreclosure  sale, 
no  offer  to  redeem  from  it,  and  no  averment  of 
consideration  or  mutuality  in  the  alleged  agree- 
ment between  the  two  committees,  or  that  the 
property  was  sold  for  less  than  its  actual  value. 
—Robinson  v.  Iron  Ry.  Co.,  135  U.  S.  522,  10 
S.  Ct.  907,  84  L.  Ed.  276. 

In  such  suit  the  validity  and  sufilciency  of 
the  proceedings  in  the  foreclosure  suit  prior  to 
the  sale  cannot  be  questioned,  since  they  were 
matters  proper  for  adjudicaUon  in  the  fore- 
'losure  suit. — Id. 

The  alleged  agreement  between  the  commit- 
tee of  the  income  bondholders  and  the  committee 
o|  first  mortgage  bondholders,  by.  which  the  for- 


mer were  to  participate  in  the  reorganization  of 
the  company,  cannot  be  considered  m  such  suit, 
since  it  was  an  agreement  with  the  members  of 
the  latter  committee  as  individuals,  and  they 
are  not  made  parties.— Id. 

In  a  bill  by  holders  of  state  bonds  guaran- 
tied by  a  railway  company,  brought  against 
such  company  and  another  claiming  under  a 
purchase  of  its  property  on  foreclosure  of  a 
mortgage  thereon,  allegations  that  the  president 
of  the  company  'Msrought  about"  the  forc^osure. 
and  that  the  purchaser  at  the  sale  "pretended** 
to  have  purchased  as  trustee  for  him,  are  not 
sufficient  to  impeach  the  validity  of  the  sale  or 
the  integrity  of  the  purchase.— McKittrick  v. 
Arkansas  Cent.  Ry.  Co.,  152  U.  S.  473,  14  8. 
Ct.  661,  38  Lu  Ed.  518. 


^=a905*  Gronnds  of  appoiatmmt. 

See  41  Cent.  Dig.  R.  R.  |§  67S-675. 

A  court  of  equity  can  appoint  receivers  for 
an  insolvent  railroad  company,  on  the  applica* 
tion  of  the  company  itaelf.  by  a  petition  show- 
ing that  its  property  is  likely  to  be  seised  by 
different  courts,  its  assets  dissipated,  and  the 
system  disrupted;  but  cannot  displace  vested 
liens,  and  must  require  that  the  property  shall 
be  held  and  preserved  by  the  receivers  lor  the 
benefit  of  all  concerned  therein,  as  their  interests 
may  appear.— Quincy,  M.  ft  P.  R.  Co.  v.  Hum- 

Shreys,  145  U.  S.  82,  12  S.  Ct  787,  36  Li  Ed. 
32,  affirming  decree  Central  Trust  Co.  v.  Wa- 
bash, St.  LTX  p.  Ry.  Co.  (C.  C.)  34  F.  259. 

^=s>206«  Appointmemty  qnalilloatioii,  and 
tenurek 
See  41  Cent.  Dig.  R.  R.  ||  r7S-e82. 

A  bill  alleging,  ^  effect,  that  one  of  the 
plaintiffs  was  the  largest  stockholder  of  several 
of  the  roads  which  had  been  combined  into  the 
company  is  afterwards  established,  and  that  his 
co-plaintiffs  were  judgment  creoitors  of  one 
of  such  roads,  with  judgments  unsatisfied ;  which 
bill  sets  out  the  precarious  condition  of  all  the 
property  of  the  present  company,  and  the  neces- 
sity for  a  receiver  In  the  interest  of  all  the  cred- 
itors of  all  the  combined  companies,  to  prevent 
a  levy  upon  the  property,  with  prayer  for  ju- 
dicial ascertainment  and  marshaling  of  the 
debts  of  all  the  corporations,  and  for  proper  pay- 
ments and  adjustments  to  and  with  creditors- 
is  sufficient  to  enable  a  court  of  equity  to  ad- 
minister the  property  and  marshal  the  debts, 
including  those  due  the  mortgage  bondholders, 
making  proper  parties,  and  giving  all  an  oppor- 
tunity of  being  heard  before  adjudging  the  mer- 
its.—Union  Trust  Ca  v.  Illinois  Midland  Ry. 
Co.,  117  U.  S.  434,  6  S.  Ct  809,  29  L.  Ed.  9& 

Where  a  judgment  creditor  of  a  railroad,  in 
a  suit  in  behalf  of  himself  alone  to  have  a  re- 
ceiver appointed  to  protect  his  interests,  sets 
forth  the  precarious  condition  of  the  road,  and 
the  necessity  for  a  receiver,  but  does  not  sue  out 
execution,  deeming  it  useless,  and  no  objection 
is  made  for  such  failure,  the  appointment  of  a 
receiver  is  within  the  power  of  the  court. — Sage 
V.  Memphis  &  L.  R.  Co.,  125  U.  8.  861,  8  S.  (X. 
887,  31  L.  Ed.  694. 

^=s>208.  Powers  and  dn^s  of  reoelTer  as 
affected  by  leases  and  trallle 
eontracts  before  appolmtment. 

See  41  Cent  Dig.  R.  R.  |§  685-On. 

The  owners  of  rolling  stock,  who  have  leased 
it  to  a  railroad  which  goes  into  the  hands  of  a 
receiver,  are  entitled  to  a  reasonable  rental 
value  for  the  rolling  stock,  irrespective  of  the 
actual  use  made  of  it  by  the  receiver.— Knee- 
land  V.  American  Loan  &  Trust  Co.,  136  U.  S. 
89,  10  S.  Ct  950,  34  Lu  Ed.  379. 

A  cotton  seed  oil  company  agreed  to  vni* 
chase  certain  railway  rolling  stock,  and  leasa 
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the  same  to  a  railway  company  at  a  rent  equal 
to  8  per  cent,  on  the  cost  thereof,  the  railway 
company  agreeing  to  purchase  the  property  on 
or  before  a  specified  date,  for  cash,  with  a  pro- 
viso that,  in  case  of  inability  to  purchase,  it 
should  turn  the  property  over  to  the  oil  com- 
pany, in  good  order  and  condition,  at  the  ex- 
piration or  the  conti'act.  The  oil  company  was 
also  to  retain  freights  due  the  road  for  carriage 
of  cotton  seed,  and  credit  them— First,  upon  the 
rent;  and,  second,  upon  the  purchase  price. 
Under  this  contract  the  rolling  stock  was  used 
by  the  road,  and  a  large  sum  over  and  above 
the  specified  rent  accrued  to  the  credit  of  the 
road  for  carriage  of  freights,  but  the  railway 
company  never  exercised  its  privilege  of  pur- 
chasing the  rolling  stock.  The  railway  com- 
.pany  passed  into  the  hands  of  a  receiver  on  mort- 
gage foreclosure^  and  the  oil  company  sought  to 
compel  the  receiver  to  carry  freights  for  it  un- 
til the  amount  paid  by  it  for  the  rolling  stock 
should  be  discharged.  Held,  that  the  appoint- 
ment of  the  receiver  was  conclusive  evidence  of 
the  inability  of  the  railway  company  to  pur- 
chase the  property;  that  the  receiver  did  not 
become  liaole  upon  the  agreement  of  the  rail- 
way company,  simply  by  virtue  of  his  appoint- 
ment ;  that  on  taking  possession  of  the  property 
he  was  entitled  to  a  reasonable  time  to  elect 
whether  be  would  adopt,  the  contract,  or  would 
insist  upon  the  inability  of  the  company  to  pay, 
and  return  the  property  as  stipulated;  and  that 
he  should  not  be  required  to  carry  out  the  con- 
tract—Sunflower Oil  Co.  V.  Wilson,  142  U.  S. 
313,  12  S.  Ct.  235,  86  L.  Ed.  1025. 

There  being  no  provision  in  the  contract  of 
a  railroad  company  for  the  lease  of  rolling  stock 
from  an  oil  company  forfeiting  payments  al- 
ready made,  the  court,  on  cross-petition  of  the 
receiver,  could  require  the  return  of  money 
already  paid  on  the  rolling  stock,  less  the  amount 
of  any  damage  to,  and  reasonable  compensation 
for  the  use  of,  the  same.->Id. 

The  court,  having  jurisdiction  of  the  entire 
proceeding,  might  properlv  render  judgment 
against  the  oil  company  for  the  amount  re- 
ceived by  it,  less  compensation  for  use  and  wear 
of  the  engine. — ^Id. 

The  receiver  of  an  Insolvent  railroad  corpo- 
ration, originally  formed  by  the  consolidation 
of  two  separate  companies,  does  not  by  virtue 
of  his  appointment  become  the  assignee  of  a 
branch  line  lease  executed  to  one  of  the  com- 
panies before  the  consolidation ;  and  where  the 
income  of  the  leased  line  is  insufficient  to  pay 
its  operating  expense,  and  it  is  also  unpronta- 
ble  as  a  feeder  or  connection,  the  property  of  the 
consolidated  corporation  should  not  be  taken, 
without  the  consent  of  its  creditors,  for  the  pur- 
pose of  paying  the  rental  of  the  leased  line. — 
Quincy,  M.  &  P.  R.  Co.  v.  Humphreys,  145  U. 
S.  82,  12  S.  Ct.  787,  36  L.  Ed.  632,  afiirming  de- 
cree (C.  C.)  Central  Trust  Co.  v.  Wabash,  St. 
L.  ft  P.  Ry.  Co.,  34  F.  269 ;  St  Joseph  ft  St 
Ix  R.  Co.  V.  Humphreys,  145  U.  S.  105,  12  S. 
Ct  TQ6,  36  U  Ed..  690. 

Where  a  receiver  of  a  railroad  takes  posses- 
sion of  a  leased  line  and  operates  it  for  a  rea- 
sonable time,  keeping  separate  accounts,  divert- 
ing none  of  its  earnings  to  the  benefit  of  the  gen- 
eral system  or  its  creditors,  and  with  an  ex- 
press recognition  by  the  court  of  the  right  of 
the  lessor  to  resume  possession,  he  does  not  be- 
come the  assignee  of  the  lease,  or  adopt  it — 
Quincy,  M.  ft  P.  R.  Co.  v.  Humphreys,  145  U. 
S.  82,  12  S.  Ct  787,  36  U  Ed.  632,  affirming 
decree  Central  Trust  Co.  v.  Wabash,  St.  L.  & 
P.  Ry.  Co.  (C.  C.)  34  F.  259. 

Where  the  accounts  of  an  insolvent  railroad 
corporation  had  been  so  kept  as  to  render  it 
impossible  to  ascertain  the  net  profit  or  loss 
incident  to  the  operation  of  a  leased  line,  and 
from  the  nature  of  the  case  the  receiver  could 
not  begin  to  ascertain  its  unprofitable  character 


Inside  of  three  months  from  his  appointment,  he 
cannot  be  held  to  have  adopted  the  lease  merely 
because  he  failed  for  nine  months  after  his  ap- 
pointment to  formally  notify  the  lessor  that  the 
rent  would  not  be  paid,  especially  when  the 
order  of  court  appointing  the  receiver  directed 
the  payment  of  rental  on  leased  lines  "out  of 
the  income"  of  such  lines.— St.  Joseph  &  St  L. 
R.  Co.  V.  Humphreys,  145  U.  S.  105,  12  S.  Ct. 
795,  36  D.  Ed.  690. 

An  order  directing  railroad  receivers  to  keep 
divisional  accounts,  and  to  pay  rentals  on  leas- 
ed lines  only  to  the  extent  of  any  surplus  earn- 
ed by  such  lines  respectively  over  their  operat- 
ing expenses,  is  notice  to  such  lines  and  their 
mortgagees,  that  they  must  not  expect  payment 
of  rentals  unless  there  is  such  a  surplus;  and, 
if  they  do  not  then  intervene  to  regain  i>08sesr 
sion  of  the  property,  they  have  no  claim  on  the 
receivers  in  the  event  that  there  is  no  surplus.— 
United  States  Trust  Co.  v.  Wabash  W.  Ry.  Co., 
150  U.  S.  287,  14  S.  Ct  86,  37  L.  Ed.  1085; 
Seney  v.  Wabash  W.  Ry.  Co.,  150  U.  S.  310.  14 
S.  Ct  94,  37  L.  Ed.  1092,  affirming  decree  (C. 
C.)  Central  Trust  Co.  v.  Wabash,  St.  L.  ft  P. 
Ry.  Co.,  38  F.  63. 

A  railroad  receiver,  even  though  appointed 
on  the  petition  of  the  railroad  company  itself, 
and  for  the  express  purpose  of  preventing  the 
disintegration  of  the  system,  does  not  become 
liable  for  rentals  upon  leased  lines,  eo  instante, 
by  the  mere  act  of  taking  possession,  but  he  is 
entitled  to  a.  reasonable  time  to  ascertain  the 
situation  of  affairs. — Id. 

An  order  directing  that  railroad  receivers 
shall  "from  the  incomins[  rents  and  profits  of 
said  property,  after  meeting  such  other  obliga- 
tions as  they  have  been  directed  to  discharge 
by  the  former  order  of  this  court,  pay,  from 
whatever  balance  may  remain  in  their  hands," 
the  rentals  on  leased  lines,  is  an  order  to  pay 
from  the  balance,  if  any,  after  payment  of  pre- 
ferred claims,  not  including  the  rentals  as  pre- 
ferred; and  consequently  the  trustees  under  a 
mortgage  on  a  leased  line  had  no  right  to  rely 
on  payment  at  all  events,  even  though  the  leased 
line  had  theretofore  earned  sufficient  to  cover  its 
own  rental.— Id. 

^=5»209*  Duties  of  reeeiver  ma  io  bond- 
holders, mortsacoes,  and  oili- 
er ereditora. 

See  41  Cent  Dig.  R.  R.  U  692-996. 

Nonaction  on  the  part  of  bondholders  and 
their  trustee,  which  allowed  the  court  and  re- 
ceiver to  go  on  during  the  entire  litigation  con- 
tracting debts  in  respect  to  the  whole  line  op- 
erated as  a  unit,  and  administering  the  property 
as  one,  under  circumstances  where,  as  shown, 
it  was  impossible  to  separate  the  interests  as 
to  expenditures  and  benefits  in  respect  to  the 
matters  now  questioned,  and  when  important 
rights  have  accrued  on  the  faith  of  the  unity  of 
the  interests,  amounts  to  such  acquiescence  as 
should  operate  as  an  estoppel.—Union  Trust  Co. 
V.  IlUnois  Midland  Ry.  Co.,  117  U.  S.  434,  6  S. 
Ct  809.  29  L.  Ed.  963. 

The  holders  of  overdue  bonds  are  not  enti- 
tled to  the  net  earnings  in  the  hands  of  a  receiv- 
er, appointed  in  a  suit  by  a  judgment  creditor 
for  the  protection  of  his  interests,  when  thev 
have  made  no  demand  therefor  under  the  provi- 
sions of  their  mortgages,  even  though  in  his 
bill  such,  creditor  seeks  relief  subject  to  their 
rights.— Sage  v.  Memphis  ft  L.  R,  Co.,  125  U.  S. 
361,  8  S.  Ct.  887,  31  L.  Ed.  694. 

Where  a  railroad  mortgage  does  not  purport 
to  convey  any  of  the  income  or  earnings  of  the 
road,  but  merely  gives  a  right,  in  case  of  de- 
fault, to  take  possession,  operate  the  roao,  and 
receive  the  tolls  and  income,  the  mortgagees  can 
have  no  claim  to  such  revenues  when  the  road  is 
in  possession  of  receivers  as  part  of  a  system 
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to  which  it  U  leased,  until  they  have  either  tak- 
en or  demanded  possession  of  the  property.— 
United  States  Trust  Go,  v.  Wabash  W.  R.  Co., 
150  U.  S.  287,  14  S.  Ct  86,  37  L.  Ed.  1085; 
Seney  v.  Wabash  W.  R.  Co.,  150  U.  S.  310,  14 
S.  Ct.  94,  37  L.  Ed.  1092.  affirming  decree  (C. 
C.)  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P. 
Ry.  Co.,  38  F.  63. 

^=:>210.  Anthority  to  control  and  nuui- 
aso  road,  and  exorcise  tlioreof 
in  Sonera]  • 

See  41  Cent.  Dig.  R.  R.  9§  696-701. 

A  receiver  appointed  by  a  federal  court  to 
take  charge  of  a  railroad  must  operate  the 
road  according  to  the  laws  of  the  state  in  which 
it  is  situated.  Judgment  56  P.  133,  60  Kan. 
251,  affirmed.— Erh  v.  Morasch,  20  S.  Ct  819, 
177  U.  S.  684,  44  L.  Ed.  897. 

The  making  of  a  special  agreement  to  for- 
ward a  through  ^  shipment  by  the  steamer  of 
a  connecting  carrier  sailing  on  a  designated  day 
is  within  the  authority  of  the  receivers  ap- 
pointed, in  a  suit  to  foreclose  a  railway  mort- 
gage, to  continue  to  carry  on  the  railway  busi- 
ness. Decree,  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pac.  R.  Co.,  120  F.  873,  57  C.  C.  A. 
533,  affirmed.— Northern  Pac.  Ry.  Co.  v.  Ameri- 
can Trading  Co.,  25  S.  Ct  84,  195  U.  S.  439, 
49  L.  Ed.  269. 

The  "general  eastern  agent"  of  the  receiv- 
ers of  the  Northern  Pacific  Railroad  Company, 
who  were  ordered  to  continue  its  husiness,  has 
the  general  powers  of  such  an  officer  when  act- 
ing for  the  railroad  company  itself,  which  in- 
cludes the  authority  to  make  a  special  agree- 
ment to  forward  a  through  shipment  by  the 
steamer  of  a  connecting  carrier  sailing  on  a 
designated  day.— Id. 

<d=»212«  RiBbts  and  UabiUties  of  rail- 
road company  after  diaoharso 
of  reoeiver. 

See  41  Cent.  Dig.    R.    R.   89  702-706. 

Where  earnings  of  a  railroad  while  in  the 
hands  of  a  receiver,  more  than  sufficient  to 
pay  claims. for  damages  from  negligence  in  the 
operation  of  the  road  by  him,  are  diverted  into 
betterments,  of  which  the  railroad  company 
has  the  benefit  on  the  return  of  the  property 
to  it,  an  action  on  such  a  claim  may  be  main- 
tained against  the  company,  and  a  personal 
judgment  may  be  rendered  against  it  thereon. 
Texas  &  P.  Ry.  Co.  v.  Johnson,  13  S.  W.  463, 
76  Tex.  421,  18  Am.  St.  Rep.  60.  followed.— 
Texas  &  P.  Ry.  Co.  v.  Manton,  17  S.  Ct.  216, 
164  U.  S.  636.  41  L.  Ed.  580;  Same  t.  Bloom, 
60  F.  979,  9  O.  O.  A.  300. 

X.   OPERATION. 

Carriage  of  passengers,  see  Carriers,  ^=»236- 
408^. 

Due  process  of  law,  see  Constitutional  Law, 
«=s>311. 

Employers'  liability  act  application  to  territo- 
ries, see  Territories,  <ss>ll;  partial  invalidity, 
see  Statutes,  ^=s>64 ;  superseding  law  govern- 
ing territory,  see  Statutes,  ^=»55. 

Equal  protection  of  law,  see  Constitutional  Law, 
«=s>245,  249. 

Fellow  servants,  see  Master  and  Servant,  ^=» 
180. 

Injuries  to  employes,  see  Master  and  Servant, 
«s>85-297. 

(A)  DUTY  TO  OPERATBL 
See  U  Cent  Dig.  R.  R.  H  711-724. 

Compulsory  construction  of  side  tracks  due  pro- 
cess of  law,  see  Constitutional  I^w,  ^s»297. 

Mandamus  to  compel  operation,  see  Mandamus, 
«=s>133. 


Order  of  railroad  commission  requiring  opera- 
tion of  passenger  trains  due  process  of  law, 
see  Constitutional  Law,  ^=>297;  interfer- 
ence with  interstate  commerce,  see  Commerce, 
€=»62. 

Proceedings  before  Interstate  commerce  commis- 
sion to  obtain  switch  connections  with  branch 
line,  see  Commerce,  ^=»87. 

(B)  STATUTORY,   MUNICIPAL.   AND  OF- 
FICIAL REGULATIONS. 

Application  of  Safety  Appliance  Act  in  terri- 
tory acquired  by  United  States,  see  Territo- 
ries, ^=»8. 

Due  process  of  law.  see  Constitutional  Law,  ^=» 
275,  280.  292,  297,  299.  301,  302,  303.  311. 

Equal  protection  of  la^,  see  Constitutional 
Law,  <&=»241,  243,  247,  297. 

Equipment  of  trains,  see  Master  and  Servant, 
t©=»lll,  131,  204. 

Impairing  obligation  of  contract,  see  ConsHtu- 
tional  Law,  ^=3>134. 

Interstate  commerce  regulations,  see  Commerce, 
t©=»5,  8,  10,  27.  58.  80. 

Jurisdiction  of  federal  supreme  court  under 
safety  appliance  act,  see  Courts,  ^=»382. 

Munit^al   ordinances,    partial   invalidity. 
Municipal  Corporations,  ^=5»111. 

Sixteen  hour  law,  see  Master  and  Servant, 
17. 

^s»227.  Train  servief  • 

See  41  Cent  Dig.  R.  R.  |  7IL 

A  state  statute  requiring  every  regular  pas- 
senger train  running  wholly  within  the  limits  of 
the  state  to  stop  at  all  stations  at  county  seats 
directly  in  its  course,  to  take  on  and  discharge 
passengers,  is  a  reasonable  exercise  of  the  po- 
lice power,  and  not  a  taking  of  the  property  of 
the  company  .without  due  process  of  law,  nor 
an  unconstitutional  interference  with  the  trans- 
portation of  mails.  Judgment  59  N.  W.  487, 
57  Minn.  385,  24  L.  R.  A.  502,  affirmed.— 
Gladson  v.  State  of  Minnerota,  17  S.  Ct.  627, 
166  U.  S.  427,  41  L.  Ed.  1064. 

A  state  may  direct  a  railway  company  op- 
erating a  branch  line  which,  so  far  as  it  lies 
within  the  state,  was  built  under  the  authority 
of  a  charter  from  that  state,  to  afford  passenger 
train  service  between  the  terminus  of  such  line 
within  the  state  and  the  state  line,  provided  that 
such  requirement  does  not  amount  to  such  an  ar- 
bitrarjr  and  unreasonable  exercise  of  power  as  to 
cause  it  to  be,  in  fact,  not  a  regulation,  but  an 
infringement  upon  the  right  of  ownership,  or, 
considering  the  surrounding  circumstances,  oper- 
ate as  a  direct  burden  upon  interstate  commerce. 
Judgment,  State  v.  Missouri  Pac.  Ry.  Co.  (1907) 
92  P.  606,  76  Kan.  467,  affirmed.— Missouri  Pac. 
Ry.  Co.  V.  State,  30  S.  Ct.  330,  216  U.  S.  262, 
54  L.  Ed.  472. 

^=s>228.  ConiLootioiui    mad    faeiUtioa    tmr 
transfers. 

See  41  Cent.  Dig.  R.  R.  |  743. 

Const.  Colo,  art  15„  I  4,  providing  that 
every  railroad  company  shall  have  the  right  with 
its  road  to  intersect,  connect  with,  or  croes  any 
other  railroad,  gives  the  right  to  a  mechanical 
connection  between  the  tracks,  and  does  not 
include  the  right  to  a  business  connection. — 
Atchison,  T.  &  S.  P.  R.  Co.  v.  Denver  &  N.  O. 
R.  Co.,  110  U.  S.  667,  4  S.  Ct  185,  28  L.  Ed. 
291,  reversing  judgments  (C.  C.)  13  F.  546,  and 
(C.  C.)  15  F.  650. 

^s»229.  Equipment  of  traiaa. 

See  41  Cent.  Dig.  R.  R.  |  748. 

Locomotives  are  embraced  by  the  words 
"any  car"  in  Act  March  2,  1893,  c.  196,  §  2, 
27  Stat  531  [U.'S.  Comp.  St  1901,  p.  31741, 
prohibiting  common  carriers  from  using  an^  car 
m  moving  interstate  commerce  not  equipped 
with  automatic  couplers,  although  locomotives 
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were  elsewhere  in  the  statute  in  terms  required 
to  be  equipped  with  power  driying-wheel  brakes. 
Judgment  117  F.  462,  54  C.  C.  A.  508,  revers- 
ed.—Johnson  T.  Southern  Pac.  Co.,  25  S.  Ct. 
158,  196  U.  S.  1,  49  L.  Ed.  863. 

The  doctrine  that  statutes  in  derogation  of 
the  common  law  are  to  be  construed  strictly 
does  not  demand  that  Act  March  2,  1893,  c. 
196,  27  Stat  531  [U.  S.  CJomp.  St  1901,  p. 
3174],  compelling  interstate  carriers  to  adopt 
automatic  couplers,  in  which  there  is  an  un- 
doubted intention  to  make  some  chanfce  in  the 
existing  law,  should  be  so  construed  as  to  de- 
feat the  obvious  object  of  Congress. — Id. 

The  statutory  duty  imposed  upon  carriers 
in  absolute  terms  by  Safety*  Appliance  Ac( 
March  2,  1893,  c.  196,  f  5,  27  Stat  531  (U. 
8.  Comp.  St  1901.  p.  3174),  of  using  in  inter- 
state commerce  only  such  freight  cars  as  com- 
Sly  with  the  standard  fixed  as  the  height  for 
rawbars,  is  not  discharged  by  furnishing  cars 
constructed  with  drawbars  of  the  standard 
height,  and  by  furnishing  to  competent  inspec- 
tors and  train  men  a  sufficient  number  of  metal- 
lic wedges  or  "shims, '*  to  use  as  occasion  de- 
mands to  raise  to  the  legal  standard  drawbars 
lowered  by  the  natural  effect  of  proper  use. 
Judgment,  St.  Louis,  I.  M.  ft  S.  Ry.  Co.  v. 
Neal  (1906)  98  S.  W.  958,  83  Ark.  591,  revers- 
ed.—St  Louie,  I.  M.  &  S.  Ry,  Co.  v.  Taylor, 
28  S.  Ct  616,  210  U.  S.  281,  52  L.  Ed.  1061. 

Drawbars  of  unloaded  freight  cars  are  re- 
quired by  Safety  Appliance  Act  March  2,  1893, 
c  196.  §  5,  27  Stat  531  (U.  S.  Comp.  St  1901, 

g.  3174),  to  be  of  uniform  and  standard  height; 
ut  those  of  loaded  cars  need  not  be  of  uniform 
height,  provided  that  they  do  not  vary  more 
than  the  three  inches  prescribed  as  the  maxi- 
mum permitted  variation  from  the  standard. — 
Id. 

An  automatic  coupler  between  engine  and 
tender  is  not  required  by  the  Safety  Appliance 
Act  of  March  2, 1893,  nor  by  the  amendatory  act 
of  March  2,  1903,  making  the  earlier  act  ap- 
plicable "to  all  cases"  and  "to  all  trains,  loco- 
motives, tenders,  cars,"  etc — Pennell  v.  Phila- 
ddphia  ft  R.  R.  Co.,  34  S.  Ct.  220,  231  U.  S. 
675,  58  L.  Ed.  430,  affirming  judgment  203  F. 
681,  122  C.  C.  A.  77. 

Yards  of  interstate  railway  carrier  held  not 
a  single  yard,  so  that  movements  of  trains  be- 
tween them  are  exempt  from  provisions  of  Safe- 
ty Appliance  Act  March  2, 1893,  and  its  amend- 
ments, where  they  lie  from  2  to  3^  miles  anart. 
—United  States  v.  Brie  R.  Co.,  SS  S.  Ct  621, 
237  U.  S.  402,  59  L.  Ed.  1019,  reversing  judg- 
ment 212  F.  853,  129  C.  C.  A.  307. 

Transfer  trains  of  freight  moving  over  main 
tracks  and  switches  and  across  passenger  tracks 
by  an  interstate  railway  between  yards  from 
two  to  three  and  a  half  miles  apart  are  "trains'* 
within  Safety  Appliance  Act  March  2, 1893,  and 
its  amendments. — Id. 

Where  defects  in  cars  can  be  repaired  where 
they  are  found,  they  are  excluded  by  Safety 
Appliance  Act,  April  14,  1910,  (  4,  from  per- 
mission to  haul  defective  cars  to  the  nearest 
available  point  for  making  repairs.— Id. 

Hauling  of  defective  cars  by  chains  from 
the  place  where  defects  are  discovered  to  the 
nearest  place  for  reimirs  is  prohibited  by  Safe- 
ty Appliance  Act  April  14,  1910,  S  4,  unless 
they  contain  live  stock  or  perishable  freight. 
-Id. 

The  term  "trains,"  as  used  in  Safety  Appli- 
ance Act  March  2.  I893j  and  its  amendments, 
includes  the  transfer  trains  of  freight  cars  op- 
erated by  switching  crews  between  two  freight- 
yards  of  an  interstate  railway  on  opposite  sides 
of  the  Missouri  river.— United  States  v.  Chica- 
go. B.  ft  Q.  R.  Co.,  35  S.  Ct  634,  237  U.  S. 
410,  59  L.  Ed.  1023,  reversing  judgment  Chica- 


[go,  B.  ft  Q.  R.  Co.  ▼.  United  States,  211  F.  12. 
127  C.  C.  A.  43a 

Passenger  cars  operated  in  trains  on  inter- 
urban  interstate  electric  railway  are  not  within 
exception  in  favor  of  cars  used  on  street  rail- 
way, made  by  amendment  of  March  2.  1903.  to 
federal  Safe^  Appliance  Act  March  2,  1893.— 
Spokane  ft  I.  E.  R.  Co.  v.  United  States,  36  S. 
Ct  668,  241  U.  S.  344,  60  L.  Ed.  1037,  affirm- 
ing  judgment  210  F.  243,  127  C.  C.  A.  61. 

^=a2d0.  Employes. 

See  41  Cent  Dig.  R.  R.  S  744. 

Acts  Tex.  81st  Leg.  c.  46,  making  it  a  mis- 
demeanor to  act  as  a  conductor  on  a  railway 
train  without  having  served  two  years  as  a 
freight  conductor  or  brakeman,  "Md  unconsti- 
tutional.— Smith  v.  State  of  Texas,  34  S.  Ct 
681,  233  U.  S.  630,  58  L.  Ed.  1129,  L,  R.  A. 
1915D,  677,  Ann.  Cas.  1915D,  420,  reversing 
judgment  (Tex.  Cr.  App.)  Same  y.  State,  146 
S.  ^T ,  900. 

^s>231.  MoTement  of  trains  in  soneral* 

Bee  41  Cent  DJg.  R.  R.  |  746. 

A  state  statute  prohibiting  switching  of  cars 
oyer  public  crossings  in  cities  of  the  first  and 
second  class  with  less  than  a  specified  number 
of  employes  is  not  unconstitutional. — St  Louis, 

1.  M.  ft  S.  Ry.  Co.  y.  State  of  Arkansas,  36  S. 
Ct  443,  240  U.  S.  518.  60  L.  Ed.  776.  affirming 
judgment  170  S.  W.  580,  114  Ark.  486. 

^=»233.  Signals  and  lookonts. 

Bee  41  Cent  Dig.  R.  R.  I  747. 

Requiring  locomotives  on  the  main  line  to 
be  equipped  wtih  electric  headlights  of  a  cer- 
tain capacity,  as  is  done  by  Pub.  Laws  Ga. 
1908,  pp.  50,  51,  is  a  valid  exercise  of  the  po- 
lice power. — Atlantic  Coast  Line  R.  Co.  v.  State 
of  Georgia,  34  S.  Ct  829,  234  U.  S.  280,  58 
L.  Ed.  1312,  affirming  judgment  69  S.  E.  725, 
135  Ga.  545,  32  L.  R.  A.  (N.  S.)  20. 

«=s>249.  Fire. 

See  41  Cent  Dig.  R.  R.  |  780. 

Act  Mo.  March  81,  1887,  making  railroad 
companies  liable  for  property  destroyed  bjr  fire 
communicated  bv  their  locomotives,  and  giving 
them  an  insurable  interest  in  the  property  along 
their  roads,  is  not  in  excess  of  the  powers  of 
the  legislature.— St  Louis  ft  S.  F.  Ry.  Co.  v. 
Mathews,  17  S.  Ct  243,  165  U.  S.  1,  41  L.  Ed. 
611. 

^=»264.  Penalties  for  Tiolations  of  res* 
nlations. 

Bee  41  Cent  Dig.  R.  R.   81  764-772. 

A  carrier  using  in  moving  interstate  traf- 
fic cars  whose  condition  does  not  satisfy  the 
requirements  of  the  safety  appliance  acts  (Act 
March  2,  1893,  c.  ^96/  27  Stat  531  [U.  S. 
Comp.  St.  1901,  p.  3174],  Act  AprU  1, 1896,  6. 
87,  29  Stat  85  [U.  S.  Comp.  St  1901,  p.  3175]. 
and  Act  March  2,  1903,  c  976,  32  Stat  943 
[U.  S.  Comp.  St  Supp.  1909,  p.  11431),  cannot 
escape  the  penalty  therein  prescribed  by  show- 
ing that  it  exercised  reasonable  care  in  equip- 
ping its  cars  with  the  required  safety  appli- 
ances, and  used  due  diligence  to  keep  them  in 
repair  by  the  Usual  inspection,  but  the  statutes 
impose  an  absolute  duty  upon  the  carrier  which 
is  not  discharged  by  the  exercise  of  reasonable 
care  or  diligence.-K1911)  Chicago,  B.  ft  Q.  Ry. 
Co.  V.  United  SUtes,  31  S.  Ct  612,  220  U.  S. 
559,  55  L.  Ed.  582,  affirming  judgment  (1900) 
170  F.  556.  95  C.  C.  A.  642. 

An  action  by  the  United  States  to  recov- 
er from  a  carrier  the  penalty  prescribed  for 
violations  of  safety  apphance  acts  (Act  March 

2.  1893,  c.  196,  27  Stat  531  [U.  S.  Comp.  St 
1901,  D.  3174J;  Act  April  1,  1896,  c.  8r,  29 
Stat  85  [U.  S.  Comp.  St  1901,  p.  3175J;  and 
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Act  March  2.  1903,  c.  976.  32  Stat.  943  [U.  S. 
Comp.  St.  Supp.  1909,  p.  11431).  is  a  civil,  and 
not  a  criminal,  action. — Id. 

The  exaction  of  a  double  liability  from  a 
railway  company  failing  to  pay  within  60  davs 
damages  caused  by  fire,  under  Laws  S.  D.  1907, 
c.  215,  unless  the  owner  recovers  a  less  sum  as 
damages,  than  the  tender  by  the  railway  com- 
pany violates  the  Constitution. — Chicago,  M. 
&  St.  P.  R.  Co.  V.  Polt,  34  S.  Ct.  301,  232  U. 
S.  165,  58  L.  Ed.  554,  reversing  judgment  Polt 
V.  Chicago.  M.  &  St.  P.  R.  Co.,  128  N.  W.  472, 
26  S.  D.  378. 

Difficulty  of  equipping  passenger  cars  on 
interurban  electric  railway  with  couplers  and 
grabirons  required  by  federal  Safety  Appliance 
Act  does  not  relieve  railroad  from  liability  for 
violation  of  the  acts. — Spokane  &  I.  E.  R.  Co^ 
v.  United  States,  36  S.  Ct  668,  241  U.  S.  344, 
60  L.  Ed.  1037.  affirming  judgment  210  F.  243, 
127  C.  0.  A.  61. 

(C)  COMPANIES  AND  PERSONS  LIABLE 
FOR  INJURIES. 

Injuries  to  passengers,  see  Carriers,  ^=»306. 
Liability  for  assault  and  battery,  see  Assault 

and  Battery,  ^=>9. 
Separable  controversy,  grounds  for  removal  to 

federal  court,  see  Removal  of  Causes,  ^=»49. 

^=>262.  Oonneotlns  roads* 

See  41  Cent.   Dig.  R.   R.  §i  831,  832. 

The  P.  Railroad  cannot  be  held  liable  for 
injury  to  a  person  on  a  train  of  the  V.  Railroad 
in  a  collision  with  a  train  of  the  A.  &  F.  Rail- 
road, on  the  tracks  of  the  A.  &  W.  Railroad,  on 
the.  ground  that  said  companies  were  jointly  in- 
terested in  the  running  and  management  of  said 
railroads,  merely  on  evidence  that  the  P.  owned 
stock  and  bonds  of  the  other  roadsj  that  some  of 
the  officers  of  the  P.  road  held  official  positions 
in  the  other  companies,  that  officers  of  the  P. 
road  were  consulted  about  an  arrangement  made 
by  the  other  roads  for  the  use  by  the  V.  road  of 
the  A.  &  F.  and  A.  &  W.  roads,  that  reference 
was  made  in  the  reports  of  the  P.  road  to  the 
roads  as  connecting  with  its  system,  that  the  P. 
road  advertised  a  continuous  line  embracing  the 
other  roads,  and  that  it  paid  consigiiees  for 
goods  destroyed  in  the  collision,  for  which,  how- 
ever, it  demanded  reimbursement  from  the  A. 
&  W.  road.— Pennsylvania  R.  Co.  v.  Jones,  155 
U.  S.  333,  15  S.  Ct.  136,  39  L.  Ed.  176. 

^=9264*  M ortcacees  and  tnute«fl  ia  pos- 
••Mlion. 

See  41  Cent.  Dig.  R.    R.    |§   835-887. 

A  railroad  company  may  be  liable  as  a  car- 
rier, notwithstanding  the  appointment  of  trus- 
tees for  it,  where- the  road  is  not  in  their  ex- 
clusive possession  and  •control,  to  the  exclusion 
of  the  officers  and  employes  of  the  companv. — 
Pennsylvania  R.  Co.  v.  Jones,  155  U.  S.  333, 
15  S.  Ct  136,  89  L.  Ed.  176. 

^=9265*  Effect  of  operation  of  road  by 
reoelTor* 

See  41  Cent  Dig.  R.  R.  |8  838-858;  84  Cent  Dig. 
Mast  &  S.  8S  152*  164. 

A  railroad  company  may  be  liable  as  a  car- 
rier, though  a  receiver  has  been  appointed  for 
it,  where  he  merely  received  a  portion  of  the 
net  earnings  of  that  and  other  roads  which  are 
managed  together,  and  permits  it  to  be  managed 
by  its  officers  and  employes  in  connection  with 
those  of  the  other  roads. — Pennsylvania  R.  Co. 
V.  Jones,  155  U.  S.  333,  15  S.  Ct  13Q.  39  L. 
Ed.  176. 

Where  betterments  made  from  earnings 
greatly  exceed  a  claim  for  injuries  inflicted  while 
the  road  was  being  operated  by  the  receiver, 
such  claim  may  be  enforced  against  the  com- 
pany after  discharge  of  the  receiver.  The  or- 
der discharging  the  receiver,  restoring  the  prop- 


erty to  the  company  without  foreclosure,  and 
requiring  all  claims  against  the  receiver  to  be 
presented  by  intervention  within  a  certain  time, 
or  be  barred,  means  that  claimants  shall  have 
an  opportunity  to  present  their  claims  before 
the  discharge,  or  be  precluded  from  resorting  to 
the  court  in  that  suit,  and  remitted  to'  other 
remedies.  Such  order  does  not  preclude  recov- 
ery in  a  subsequent  suit  at  law  against  the  com- 
pany on  a  claim  for  personal  injuries.  Texas 
&  P.  R.  Co.  V.  Bloom,  9  C.  C.  A.  30O.  60  F.  979, 
affirmed.— Texas  &  P.  Ry.  Co.  v.  Manton,  17 
S.  Ct.  216,  164  U.  S.  636,  41  L.  Ed.  580. 

<$=>266.  Joint  UabUittos. 

See  41  Cent  Dig.  R.  R.  9§  854-858. 

Where  a  railroad  is  managed  and  controlled 
for  the  common  use  of  three  companies,  owning 
different  portions  of  the  route,  and  the  grosa 
earnings  of  the  companies  therefrom,  including 
that  received  for  allowing  the  V.  Railroad  to  run 
its  trains  over  their  road,  go  into  the  hands  of 
a  common  treasurer,  and  are  by  him,  after  pay- 
ing operating  expenses,  divided  among  the  three 
companies,  whose  operating  and  accounting  offi- 
cers are  the  same,  a  finding  is  warranted  of 
joint  liability  of  the  three  companies  for  an  in- 
jury to  railway  postal  clerks  on  a  train  of  the 
V.  Railroad,  received  in  a  collision,  on  the  route 
of  the  three  railroads,  between  that  train,  in 
charge  of  a  pilot  employed  and  paid  by  the  three 
companies,  and  a  train  manned  with  emplov^s 
of  two  of  the  three  companies,  the  third  being 
the  owner  of  the  portion  of  the  road  oh  which 
the  accident  occurred.— Pennsylvania  R.  Co.  v. 
Jones,  155  U.  S.  833,  15  S.  Ct  136,  39  L.  Ed. 
176. 

(D)  INJURIES  TO  LICENSEES  OR  TRES- 
PASSERS IN  GENERAL. 

Ejection  from  passenger  trains,  see  Carrien, 
«=»354-384. 

^=»276.  Injuries  to  persons  on.  trains. 

See  41  Cent.  Dig.  R.  R.  SS  878-886. 

Plaintiff's  intestate,  without  permission,  and 
without  paying  fare,  climbed  upon  a  coal  train 
to  ride  through  a  tunnel,  placing  himself  upon 
the  end  of  a  car,  with  his  feet  hanging  be- 
tween that  and  the  adjoining  car.  From  this 
position  he  was  thrown  between  the  cars  by.  a 
sudden  jerk^  and  received  injuries  from  which 
he  died.  Meld,  that  the  railroad  company  was 
not  liable  in  aamages.~Mitchell  v.  New  York, 
L.  E.  &  W.  R.  Co.ri46  U.  S.  513, 13  S.'  Ct.  259. 
36  L.  Ed.  1064. 

^:=>281*  A<)ts  or  omissions  of  employes  o* 
others. 

See  41  Cent.  Dig.  R.  R.  Sf  902-900. 

An  act  is  to  be  considered  as  performed  with 
the  authority  of  a  railroad  company  if,  being 
aware  of  the  custom  of  its  employes  to  perform 
such  acts,  it  or  its  agents  permit  the  continu- 
ance thereof,  and  make  no  effort  and  issue  no 
orders  to  prevent  them.  Judgment  6  App.  D. 
C.  385,  reversed.— Fletcher  v.  Baltimore  &  P. 
R.  Co.,  18  S.  Ct.  35,  168  U.  S.  135,  42  L.  Ed. 
411. 

^=»282.  Aotions  for  injuries  to  lioonseos 
or  trospassers. 

See  41  Cent.  Dig.  R.  R.  S§  910-923. 

Plaintiff,  while  coming  out  of  defendant's 
depot,  where  he  had  been  on  business,  was 
struck  by  a  train  running  at  a  high  rate  of  speed 
on  the  track  lying  between  the  depot  and  the 
passenger  platform.  Plaintiff  testified  that  he 
could  not  see  the  approaching  train  because  of 
a  car  on  a  side  track,  which  ran  through  the 
depot,  and  that  he  had  no  warning  of  it,  though 
he  listened  as  he  went  out.  There  was  also  oth- 
er evidence  that  the  noise  was  so  great  that  the 
sound  of  the  approaching  train  could  not  be 
distinguished.     There  was  some  evidence  that 
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plaintiff  ra*i  carelessly  through  the  depot;  that 
he  knew  of  the  approach  of  the  train,  and  might 
have  escaped  it  nad  he  stopped  long  enough  at 
the  exit  to  have  looked  about  him.  Held  error 
in  taking  the  question  of  contributorv  negligence 
from  the  jury,  and  directing  a  verdict  for  de- 
fendant.— Jones  V.  East  Tennessee,  V.  &  G.  R. 
Co.,  128  U.  S.  443.  9  S.  Ct  118,  32  L.  Ed.  478. 

(B)  ACCIDENTS  TQ  TRAINS. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  41  Cent.  Dig.  R.  R.  98  924-963.] 

(F)  ACCIDENTS  AT  CROSSINGS. 
Allegations  of  fact  or  conclusions,  see  Pleading, 


Instruction  giving  undue  prominence  to  parties 

ular  facts,  see  Trial,  ^==>244. 
Regulation  of  speed  as  regulation  of  commerce, 

see  Commerce,  ^=»10. 

^=9301.  Mutual   srislits    ind    duties    at 
pnblio    erossinffs. 

See  41   Cent.   Dig.   R.   R.  9  956. 

The  rights  and  duties  of  railroad  companies 
and  of  travelers  on  highways  crossing  their 
tracks  are  mutual  and  reciprocal,  and  no  great- 
er degree  of  care  is  required  of  the  one  than  of 
the  other;  the  care  to  be  exercised  by  each  be- 
ing such  as  an  ordinarily  prudent  man  would 
exercise  under  similar  circumstances.— Texas  & 
P.  Ry.  Co.  V.  Cody.  17  S.  Ct.  703,  166  U.  S. 
606,  41  L.  Ed.  1132,  affirming  judgment  67  F. 
71,  14  C.  C.  A.  310. 

If  a  railroad  crossing  on  a  street  in  a  city 
is  not  lit  up  on  a  dark  night,  then,  to  the  ex- 
tent the  danger  is  thereby  increased,  greater 
care  is  required  both  of  the  company  and  of  one 
crossing  tne  track. — Id. 

^=»3O0.  Signboards,      signals,      flagmem, 
and  sates  at  erossias** 

See  41  Cent.  Dig.  R.  R.  fif  972-980. 

^=9307.  —  In  seneral. 
See  41  Cent  Dig.  R.  R  H  972-977,  979,  900. 

A  railroad  company  must  use  reasonable 
care  in  regard  to  stationing  flagmen  or  erecting 
gates  at  crossings,  and  the  fact  that  the  statute 
of  Michigan  (3  How.  Ann.  St.  §  3301)  charges 
the  railroad  commissioner  with  the  duty  of  de- 
termining the  necessity  of  a  flagman  at  an? 
and  all  crossings  in  the  state,  does  not  relieve 
the  company  from  taking  such  other  precau- 
tions as  public  safety  and  common  prudence 
dictate.— Grand  Trunk  Ry.  Co.  of  Canada  v. 
Ives,  144  U.  S.  408,  12  S.  Ct.  679,  36  I*  Ed. 
485.  afllrming  judgment  Ives  v.  Grand  Trunk 
R.  Co.,  (C.  C.)  35  F.  176. 

To  warrant  a  jury  in  saying  that  a  rail- 
road company  should  station  a  flagman  or  erect 
gates  at  a  crossing  when  not  required  by  the 
commissioner,  it  must  be  shown  that  such  cross- 
ing is  more  than   ordinarily   hazardous.— Id. 

^s>310.  Mt>de  of  ranning  at  erossings. 

See  41  Cent.  Dig.  R.  R.  §9  982-987. 

The  severing  of  a  train  of  cars  in  the  night- 
time, leaving  the  rear  portion  of  them,  uncon- 
trolled otherwise  than  by  ordinary  brakes,  to 
make  a  running  switch  across  a  public  highway 
at  grade,  without  any  warning  that  they  are 
approaching,  is  in  such  obvious  disregard  of 
toe  rights  of  a  traveler  on  the  highway,  who 
attempts  to  drive  across  after  the  paissage  of 
the  first  section  of  the  train,  that  the  court  is 
warranted  in  instructing  the  jury,  as  matter  of 
law,  not  simply  that  such  facts  are  evidence 
of  negligence,  but  that  they  constitute  negli- 
gence.— Delaware,  L.  &  W.  R.  Co.  v.  Converse, 
130  U.  S.  469.  11  S.  Ct.  569,  35  L.  Ed.  213. 


» 

^=9315.  Rate  of  speed. 

See  41  Cent.  Dig.  R.  R.  S§  1006-1012. 

^=s>317.  .-.—  Violations    of    statutes    or 
ordinanoes. 

See  41  Cent.  Dig.  R.  R.  9  1009. 

The  running  of  railroad  trains  within  the 
limits  of  a  city  at  a  street  crossing  at  a  greater 
rate  of  speed  than  that  allowed  by  the  city's 
ordinances  is  a  circumstance  from  which  negli- 
gence may  be  inferred  by  the  jury. — Grand 
Trunk  R.  Co.  of  Canada,  v.  Ives,  144  U.  S. 
408,  12  S.  Ct.  679,  36  L.  Ed.  485.  affirming 
judgment  Ives  v.  Grand  Trunk  R.  Co.,  (C.  C.) 
35  F.  176. 

^=»323.   Contributory  nesliffonee  of  per« 
son  injured* 

See  41  Cent.  Dig.  R.  R.  Si  1020-1089. 

^=9327.  »—  JDnty  to  stop,  look,  and  lis- 
ten. 

See  41  Cent.  Dig.  R.  R.  8S  1043-1056. 

Plaintiff,  on  approaching  a  crossing  of  a 
railroad  track,  with  which  he  was  familiar, 
could  have  seen  a  coming  train,  during  its  prog- 
ress through  a  distance  of  70  rods  from  the 
crossing,  if  he  had  looked  from  a  point  at  any 
distance  within  600  feet  from  the  crossing,  and 
was  struck  by  the  train  at  the  crossing  and  in- 
jured. Heldj  that  he  was  guilty  of  contributory 
negligence,  even  though  the  train  was  not  a  reg- 
ular one,  and  was  running  at  a  high  rate  of 
speed,  and  did  not  stop  at  a  depot  70  rods  from 
the  crossing  in  the  direction  from  which  the  train 
came,  and  did  not  blow  a  whistle  or  ring  a  bell 
between  the  depot  aud  the  crossing.— Schofield 
V.  Chicago,  M.  &  St  P.  Ry.  Co.,  114  U.  S.  615, 
5  S.  Ct.  1125,  29  U  Ed.  224,  affirming  (C.  C.) 
8  F.  488. 

FlaintifiTs  intestate,  while  driving  along  a 
highway  in  a  farm  wagon,  in  the  daytime,  was 
struck  by  a  train  at  a  railroad  crossing,  and  kill- 
ed. He  was  a  young  man,  having  full  use  of  his 
senses,  was  familiar  with  the  crossing,  and  his 
team  was  gentle.  For  some  distance  before 
reaching  the  crossing  the  view  of  the  railroad 
was  obstructed  by  embankments,  but  from  .a 
point  40  feet  from  the  crossing  there  was  an 
unobstructed  view  along  the  track  in  the  di- 
rection from  which  the  train  approached'  for 
300  feet.  The  testimony  of  the  only  witnesses 
to  the  accident  tended  to  show  that  deceased 
neither  looked  nor  stopped  before  driving  on  the 
track.  If  he  had  looked  along  the  track  he 
could  not  have  failed  to  see  the  train.  Held, 
that  he  was  guilty  of  contributory  negligence, 
as  a  matter  of  law.  Judgment,  83  F.  82,  27 
C.  C.  A.  457,  reversed.— Northern  Pac.  R.  Co. 
V.  Freeman,  19  S.  Ct.  763,  174  U.  S.  379,  43 
L.  Ed.  1014. 

^s>335»  ..^  Bffeot  in  s^neraL 

See  41  Cent.  Dig.  R  R.  §8  1028.  1084.  1088-1088. 

The  omission  to  ring  the  bell  or  sound  the 
whistle  at  a  public  crossing  is  not  of  itself  suf- 
ficient ground  to  authorize  a  recovery,  if  the 
party,  notwithstanding  such  omission,  by  the 
e.'Cercise  of  ordinary  care,  might  have  avoided 
the  accident.— Texas  &  P.  Ry.  Co.  v.  Cody,  17 
S.  Ct.  703, 166  U.  S.  606,  41  L.  Ed.  1132,  affirm- 
ing judgment,  67  F.  71,  14  C.  C.  A.  310. 

^=9341.  Aotions  for  injuries. 

See  41  Cent.  Dig.  R.  R.  S9  1105-1219. 

^==>345.  — ^  Issnes,  proof,  and  Tarianee. 

See  41  Cent  Dig.  R.  R.  91  U13-1U6. 

• 

An  averment  that  there  was  no  light  on 
the  rear  part  of  an  engine  is  satisfied  by  proof 
that  there  was  no  such  light  as  the  law  re- 
quired. Judgment  12  App.  D.  C.  598,  affirmed. 
—Baltimore  &  P.  R.  Co.  v.  Cumberland,  20  S. 
Ct.  380,  176  U.  S.  232,  44  L.  Ed.  447. 
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iptloafl    mad    burden 
of  proof. 

See  41  Cent.  Dig.  R.  R.  Sfi  1117-112S. 

In  the  absence  of  evidence  to  the  contrary* 
there  is  a  presumption  that  a  pedestrian,  be- 
fore attempting  to  cross  railroad  tracks,  stop- 
ped, looked,  and  listened.  Judgment  20  App. 
D.  C.  185,  affirmed.— Baltimore  &  P.  R.  Co.  v. 
Landrigan,  24  S.  Ct  137,  191  U.  S.  461,  48  L. 
Ed.  262. 


7—  Admiasibility  of  oTidenoe* 

See  41  Cent  Dig.  R.  R.  98  1124-1137. 

Evidence  that  plaintiff  had  negligently  driv- 
en over  the  crossing  two  hours  before  the  acci- 
dent is  not  admissible  to  show  negligence  on  his 
part  at  Uie  time  of  the  accident—Delaware,  L. 
&  W.  R.  Ga  y.  (Converse,  139  U.  S.  469,  11  S. 
Ct.  569,  35  L.  Ed.  213. 

Evidence  that  a  highway  had  existed  for 
over  30  years  is  admissible  to  show  that  the 
railroad  company  could  not  have  been  ignorant 
of  the  fact  that  at  the  crossing  in  question 
there  was  a  public  highway.— Id. 


•— «  Questions  for  Ji&rj, 

See  41  Cent  Dig.  R.  R.  18  1162-1198. 

In  an  action  against  a  railroad  company 
for  injuries  received  at  a  crossing,  there  was 
evidence  that  plaintiff,  who  was  driving  slowly 
and  with  a  safe  horse,  stopped  at  a  point  more 
than  600  feet  from  the  crossing,  from  which  a 
train  could  be  seen,  to  look  or  listen,  but,  nei- 
ther seeing  nor  hearing  anything,  drove  sloVly 
up  a  hill  between  her  and  the  crossing,  to  a 
point  at  the  top  between  40  and  50  yardis  from 
the  track,  where  she  again  stopped  and  listened, 
but,  hearing  nothing,  she  then  drove  slowly 
down  the  hill,  towards  the  crossing,  both  she 
and  her  companion  listening  all  the  time  with- 
out talking;  that  they  beard  nothing ;  and  that, 
as  thev  got  to  the  cut  in  which  the  track  ran, 
and  when  the  horse  had  his  feet  on  the  nearest 
rail,  the  train,  which  was  several  minutes  be- 
hind time,  came  round  a  curve,  and  struck  them. 
It  appeared  that,  between  the  point  at  which 
pUiintiff  first  stopped  and  the  crossing,  there 
was'  no  point  from  which  the  track  could  be 
seen,  and  that  the  train  did  not  whistle,  as 
required   by  law.     Held,  that  the  conduct  of 

Slaintiff  was  not,  as  matter  of  law,  such  as  to 
efeat  a  recovery.— Baltimore  &  O.  R.  Co.  v. 
Griffith,  159  U.  S.  603,  16  S.  Ct  106,  40  L.  Ed. 
274. 

The  care  which  a  person  who  crosses  a  rail- 
road track  in  a  city  is  required  to  use,  as  well 
as  that  which  the  company  is  required  to  use, 
varies  with  the  surrounding  circumstances,  and 
is  a  question  of  fact  for  the  jury.— Texas  & 
P.  Ry.  Co.  V.  Cody.  17  S.  Ct  703,  166  U.  S. 
606,  41  L.  Ed.  1132,  affirming  judgment  67  F. 
71.  14  C.  C.  A.  310. 

Plaintiff  was,  with  a  team  of  ozeo.  deliv- 
ering ties  on  defendant's  railroad.  From  a 
point  180  feet  from  the  crossing  where  he  was 
injured  he  had  a  view  up  the  track  for  400 
vards,  and,  looking  and  listening  at  this  point, 
he  did  not  see  or  hear  any  train.  Between  this 
point  and  the  crossing,  the  view  of  the  track 
was  obstructed  until  within  12  or  16  feet  of  the 
crossing.  He  was  familiar  with  the  locality 
and  with  the  signals  ^iven  by  trains,  and  he 
rode  towards  the  crossing,  seated  on  the  reach 
of  the  wagon,  which  rattled  some,  and  did  not 
stop  to  listen  again,  but  relied  on  the  usual 
signal  being  given  by  any  train  that  might  ap- 
proach the  crossing*  The  evidence  as  to  wheth- 
er the  engine  whistled  for  the  crossing  at  the 
usual  point,  500  yards  away,  which  would  have 
given  plaintiff  time  to  stop,  was  conflicting. 
Held,  tnat  plaintiff's  failure  to  stop,  and  listen 
for  a  train,  between  his  starting  point  and  the 
crossing,  was  not  conclusive  evidence  of  con- 
tributory negligence,  but  the  question  was  for 


the  jury.  Judgment,  77  F.  810,  23  C.  C.  A. 
475,  affirmed.--St.  Louis  &  S.  F.  Ry.  Co.  v. 
Barker,  19  S.  Ct  879,  172  U.  S.  643,  43  L.  Ed. 
1181. 

The  issue  whether  a  jlerson  attempting  to 
cross  railway  tracks  was  struck  by  a  runaway 
car  or  an  express  train  is  properly  submitted  to 
the  jury,  where  there  was  evidence  on  the  issue 
from  which  reasonable  men  might  draw  differ- 
ent conclusions.  Judgmbit  20  App.  D.  C.  135, 
affirmed.— Baltimore  &  P.  R,  Co.  v.  Landrigan, 
24  S.  Ct  137,  191  U.  S.  461,  48  L.  Ed.  262. 

Plaintiff,  injured  at  a  railroad  crossing  by 
a  passenger  train  not  givfaig  the  usual  warning 
signals,  held  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law.— (1912)  Fiannelly  v. 
Delaware  &  H.  Co.,  32  8.  Ct  783,  225  U.  S. 
^97,  56  L.  Ed.  1221,  44  L.  R.  A.  (N.  S.)  154^ 
reversing  judgment  (1909)  Delaware  ft  H.  Co. 
V.  Fiannelly.  172  F.  328,  97  C.  C.  A.  112. 

^=»351.  —  Ikstmotions. 

See  41  Gent  Dig.  R.  R.  88  1193-1211,  1218-lllfi. 

Where  the  jury  are  told  that  they  must 
look  at  all  the  circumstances  in  determining 
whether  plaintiff  acted  with  due  care;  that  if 
he  attempted  to  cross  the  railroad,  or  approached 
so  near  to  it  that  injury  might  have  resulted,  he 
was  under  a  duty  to  use  such  care  as  was  pro- 
portionate to  the  danger;  and,  generally,  that 
all  persons  acting  under  dangerous  circumstanc- 
es and  conditions  must  have  due  regard  to  the 
dangers  that  surround  them,  and  use  a  greater 
de^ee  of  care  where  there  is  much  danger  than 
where  danger  is  but  little,— defendant  cannot 
complain  that  the  court  did  not  charge  further 
as  to  plaintiff's  negligence  in  driving  so  dose  to 
the  railroad  as  to  be  injured  by  passing  cars. — 
Rio  Grande  W.  Ry.  Co.  v.  Leak,  163  U.  S.  280, 
16  S.  Ct.  1020,  41  L.  Ed.  160. 

An  instruction  that  defendant  is  not  liable 
for  injuries  to  plaintiff  caused  by  a  collision 
of  a  train  with  his  wagon  at  a  crossing  if 
plaintiff  saw  the  cars  coming  and  knew  there 
was  danger  of  collision,  or  should  have  seen 
and  known  it  in  time  to  escape  by  leaving  his 
wagon,  and  if  notwithstanding  such  danger  he 
remained  in  his  wagon  in  order  to  save  his 
wagon  or  horses,  was  erroneous,  as  leaving  out 
of  view  any  element  of  personal  danger  to  the 
plaintiff  by  attempting  to  leave  his  wagon. — Id. 

When  the  jury  are  told  that,  taking  into 
consideration  all  the  circumstances,  all  that 
plaintiff  did  or  failed  to  do.  including  such,  ob- 
servation as  he  made,  so  lar  as  tbe  evidence 
showed  it,  they  must  determine  whether  "he 
looked  out,  as  he  should  have  done,  for  the 
danger  of  coming  trains,  or  whether  he  listen- 
ed," and  they  are  also  told  that  he  must  have 
used  such  care  as  was  proi>ortionate  to  the  dan- 
ger of  injury  arising  from  the  crossing  of  a 
railroad  track,  defendant  cannot  complain  of 
a  refusal  to  chane  further  as  to  plaintiff's 
duty  to  look  out  for  trains.— Id. 

Where  no  one  personally  witnessed  the 
crossing  of  the  track  by  deceased,  nor  his  death 
while  crossing,  the  presumption  is  that  he 
stopped,  and  looked  and  listened  for  approach- 
ing trains;  and  hence  it  is  proper  to  refuse  to 
charge  that  there  could  be  no  recovery  if  de- 
ceased, by  looking  and  listening,  could  have 
known  of  the  approach  of  the  car  in  time  to 
have  kept  off  the  track  and  prevented  the  ac- 
cident.—Texas  &  P.  Ry.  Co.  V.  Gentry,  163 
U.  S.  353,  16  S.  Ct.  1104.  41  L.  Ed.  186. 


-^—  Appoal  and  orror* 

See  41  Cent  Dig.  R.  R.  88  1217-1219. 

A  finding  by  the  jury,  on  conflicting  eri- 
dence,  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  will  not  be  disturbed  where 
the  court  has  charged  that  it  was  plaintiff's 
duty  to  stop  a  safe  distance  from  the  track 
and  look  and  listen  for  trains;    that  if,  after 
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crossinff  the  first  or  second  tracks,  the  plain- 
tiff, by  the  exercise  of  great  care,  conld  have 
discovered  the  approach  of  the  cars  on  the  third 
track,  he  was  guilty  of  carelessness  in  not 
stopping  short  of  that  track;  and  that,  if  plain- 
tifirs  view  was  obstructed  by  standing  cars,  he 
was  guilty  of  negligence  in  not  standing  up  in 
his  carriage,  if  by  so  doinc  he  could  have  seen 
over  them.— Delaware,  L.  &  W.  R.  Co.  v.  Con- 
verse, 139  U.  S.  409.  11  S.  Ct  569,  35  L.  Ed. 
213. 

(G)  INJURIES  TO  PERSONS  ON  OR  NEAR 

TRACKS. 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  ^=»108-117. 

^s»364.  IBSght  to  BO  on  or  near  traok. 

See  41  Cent.  Dig.  R.  R.  S9  U20-1234. 

^=»355.  —  In  seneral* 

See  41  Cent  Dig.  R.  R.  If  1220-US7.  USS. 

A  person  is  not  ipso  facto  a  trespasser  in 
crossing  railroad  tracks  laid  through  the  streets 
of  a  city  upon,  or  substantially  upon,  the  level 
of  the  street,  although  he  crosses  at  any  point 
where  it  is  convenient  for  him  to  do  so,  instead 
of  goin^  to  a  regular  street  crossing.  Judgment 
12  App.  D.  O.  698,  affirmed.— Baltimore  &  P. 
R,  Co.  V.  Cumberland,  20  S.  Ct  380,  176  U. 
S.  232,  44  L.  Ed.  447. 

^s»361.  Fallnro  to  fence  railroad* 

See  41  Cent  Dig.  R.  R.  f  1246. 

Where  an  ordinance,  in  granting  a  railroad 
the  ri|rht  of  way  through  the  city,  requires  it 
to  maintain  suitable  fences,  and  provides  that 
upon  the  acceptance  by  the  company  of  the 
benefit  of  the  ordinance  covenants  shall  -  be 
executed  by  both  parties,  embodying  its  terms, 
any  citizen  is  entitled  to  recover  damages  suf- 
fered by  him  through  the  neglect  of  the  com- 
pany to  discharge  the  duties  thus  imposed. — 
Hayes  v.  Michigan  Cent  R.  Co.,  Ill  U.  S.  228, 
4  S.  Ct  360,  28  L.  Ed.  410. 

^=»364«  Articles   proJeetinK,    falling    or 
tliroirn  from  trains. 

See  41  Cent  Dig.  R.  R.  69  12S2.  1263. 

A  railroad  company  is  bound  to  use  reason- 
able diligence  to  see  that  no  dangerous  acts 
which  may  result  in  injury  to  pecsons  lawfully 
on  the  highways  shall  be  committed  by.  persons 
who  are  on  its  trains  whether  as  passengers 
or  employes. — Fletcher  v.  Baltimore  &  P.  R, 
Oa,  18  S.  Ct.  35,  168  U.  S.  135,  42  L.  Ed.  411. 

^s»393«  Actions  for  injuries* 

See  41  Cent  Dig.  R.  R.  U  1331-1392. 

^=»400«  »—  Qnestions  for  Jnry, 

See  41  Cent  Dig.  R.  R.  §i  1865-1381. 

Where  a  child  playing  in  a  public  park 
strayed  upon  the  railway  and  was  injured,  it 
was  a  question  for  the  jury  whether  the  ab- 
sence of  a  fence,  required  under  a  city  ordi- 
nance, was  the  cause  of  the  mishap. — Hayes  v. 
Michigan  Cent  R.  Co.,  Ill  U.  S.  228,  4  S.  Ct 
369,  28  li.  Ed.  410. 

The  fbct  of  knowledge,  by  the  officers  or 
agents  of  a  railroad  company,  of  the  existence  of 
a  custom  of  its  employes  on  returning  at  night 
from  their  work  to  throw  oS  into  the  highway 
pieces  of  wood  or  timbers,  to  be  carried  to  their 
homes,  while  not  of  itself  sufficient  to  charge  the 
company  with  negligence  as  matter  of  law,  is 
yet  such  proof  of  negligence  as  to  make  it  a 
question  for  the  jury.— !<  letcher  v.  Baltimore  & 
P.  R.  Co.,  18  S.  Ct  36,  168  U.  S.  135,  42  L. 
Ed.  411. 

The  question  whether  a  steam-railroad 
track  is  "approximately  even  with  the  adjacent 
surface"  of  a  street  in  which  it  is  laid,  within 


fhe  meaning  of  the  act  of  congress  of  January 
26,  1887,  and  joint  resolution  of  February  26, 
18V^,  requiring  fences  on  both  sides  of  a  track 
approximately  even  with  the  surface,  must  be 
submitted  to  the  jury,  where  the  track  was 
not  more  than  2  feet  2  inches  higher  than 
the  level  of  the  street  Judgment  12  App.  D. 
C.  508,  affirmed.— Baltimore  &  P.  R.  Cfo.  v. 
Cumberland,  20  S.  Ct  380,  176  U.  8.  232,  44 
L.  Ed.  447. 

^=»401.  ~^  I^trnotions. 

See  41  Cent  Dig.  R.  R.  {$  1382-1390. 

The  refusal  to  instruct,  as  requested  by  de- 
fendant, that,  though  defendant  licensed  plain- 
tiff to  go  with  his  team  in  that  portion  of  its 
yard  where  he  was  injured,  yet  defendant  would 
not  be  liable  for  any  injury  resulting  from  any 
condition  of  the  premises  known  to  plaintiff 
from  the  ordinary  nature  of  the  business  car- 
ried on  there,  is  not  ground  for  complaint  by 
defendant,  if  the  court  charged  that  defendant 
was  not  liable  for  any  defect  in  the  location  or 
in  the  construction  of  its  tracks  or  switches,, 
that  such  location  or  construction  was  not  al- 
leged as  a  cause  of  action,  and  that  it  was  the 
jury's  duty  to  consider  the  location  of  the 
tracks,  and  the  whole  situation,  to  determine 
whether  plaintiff  or  defendant  acted  prudently 
and  with  good  care,  or  whether  they  acted  with 
negligence. — Rio  Grande  W.  Ry.  Co.  v.  Leak, 
163  U.  S.  280.  16  S.  Ct.  1020,  41  L.  Ed.  160. 

(H)  INJURIES  TO  ANIMALS  ON  OR  NEAR 

TRACKS. 

Application  of  fence  laws  to  military  reserva- 
tions, see  ITnited  States,  ^=>3. 

Due  process  of  law,  see  Constitutional  Law,  ^=» 
297,  303. 

Equal  protection  of  laws,  see  Constitutional 
Law,  <&=>243,  247. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=>133. 

^=s>433.  Aotions  for  injuries  to  animals. 

See  41  Cent  Dig.  R.  R.  SS  1546-1658. 

^=»444.  —  Damagres, 
See  41  Cent  Dig.  R.  R.  §S  ie21-ie26. 

Laws  Ark.  1907,  p.  144,  exacting  double 
liability  and  attorney's  fee  for  refusal  to  pay 
within  30  days  an  excessive  demand  for  killing 
stock,  held  unconstitutional.— (1912)  St  Louis, 
I.  M.  &  S.  R.  Co.  V.  Wynne,  32  S.  Ct.  493, 
224  U.  S.  354,  56  L.  Ed.  799,  42  L.  R.  A.  (N. 
S.)  102,  reversing  judgment  (1900)  119  S.  W. 
1127,  90  Ark.  53a 

Laws  Ark.  1907,  p.  144,  exacting  double  lia- 
bility and  an  attorney's  fee  for  refusid  to  pay 
for  killing  stock,  held  constitutional.— Kansas 
City  Southern  Ry.  Co.  v.  Anderson,  34  S.  Ct. 
599,  233  U.  S.  325,  58  L.  Ed.  983,  affirming 
judgment  149  S.  W.  58,  104  Ark.  600. 

(I)  FIRES. 

Due  process  of  law,  see  Constitutional  Law» 

<S=»302,  303. 
Equal    protection    of   laws,   see   Constitutional 


iouai 
Law, 


<&=>246,  24a 


^=»453.   Care   required   and  liability  mm- 
to  fires  in  Boaerail. 

See  41  Cent  Dig.  R  R  §S  1657-1660.  1667. 

A  compress  company  was  in  the  habit  of 
receiving  cotton  at  its  sheds  in  L.,  and  had  a 
contract  with  defendant  railroad  company  to- 
transport  it  to  its  compress,  which  was  across 
the  river.  By  reason  of  defendant's  delay  to- 
furnish  transportation,  cotton  accumulated  in 
the  sheds,  and  the  street  adjacent  thereto,  and 
was  destroyed  by  fire.  Ileldj  that  the  mere- 
fact  of  such  delay  did  not  make  defendant  re- 
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sponsible  to  the  owners  or  insurers  of  the  cot- 
ton for  its  loss.— St.  Louis,  I.  M.  &  S.  Ry.  Co. 
v:  Commercial  Union  Ins.  Co.,  139  U.  S.  223,  11 
S.  Ct.  554.  35  L.  Ed.  154. 

Nor  will  it  be  rendered  so  liable  by  the  mere 
fact  that  It  was  in  the  habit  of  issuing  through 
bills  of  lading  in  exchange  for  the  receipts  of 
the  compress  company  while  the  cotton  was 
stored  in  such  sheds,  or  in  the  street,  where 
.there  is  no  evidence  that  it  assumed  posses- 
sion or  control  of  the  cotton  before  it  was  put 
on  the  cars  by  the  compress  company.— Id. 

^»456.   Combustibles  on  railroad  prop- 
erty. 

See  41  Cent  Dig.  R.  R.  88  1678-1676. 

It  is  negligence  for  a  railroad  company  to 
suffer  inflammable  material  to  remain  on  its 
right  of  way,  whereby  fire  from  sparks  can  be 
communicated  to  the  property  of  adjoining 
landowners.— Eddy  v.  Lafayette,  163  U.  S.  456, 
16  S.  Ct.  1082,  41  L.  Ed.  225,  affirming  judg- 
ment 49  F.  807,  1  C.  C.  A.  441. 

^=s»4)58^   Contributory       negligence       of 
owner  of  property. 

See  41  Cent.  Dig.  R.  R.  8S  1677-I685k 

oon&« 


— —  Precautions     against 
n&nnioation  of  Are. 

See  41  Cent.  Dig.  R.  R.  8  1682. 

An  owner  who  lawfully  stores  his  property 
on  his  own  premises  adjacent  to  a  railway  right 
of  way  18  not  held  to  the  exercise  of  reasonable 
care  to  protect  it  from  fire  set  by  negligence 
of  the  railway  company.— Leroy  Fibre  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  34  S.  Ct  415, 
232  tf.  S.  340,  58  L.  Ed.  631. 

The  owner  discharges  his  full  duty  if  he  ex- 
ercises the  care  of  a  reasonably  prudent  man 
to  protect  it  from  the  dangers  incident  to  the 
operation  of  a  railway  reasonably  conducted. 
— Id. 

^=:>467.  Property  injured  or  destroyed. 

See  41  Cent  Dig.  R.  R.  §  1668. 

The  mere  presence  of  cotton  on  right  of  way 
without  the  company's  affirmative  permission 
does  not  relieve  it  from  liability  for  aestruction 
by  a  fire  caused  by  its  negligence. — Texas  &  P. 
Ry.  Co.  V.  Rosborough,  35  S.  Ot.  117,  235  U. 
S.  429,  59  L.  Ed.  299,  affirming  judgment  209 
F.  205,  126  C.  C.  A.  299. 

^=9469,  Contracts    for    exemption   front 
lUbiUty. 

See  41  Cent  Dig.  R.  R.  S  1666. 

A  stipulation  in  a  lease  of  a  strip  of  land 
on  a  railroad  right  of  way  for  a  storage  ware- 
house', by  which  the  railroad  company  is  ex- 
empted from  any  liability  for  damage  by  fire 
from  its  locomotive  en^nes,  even  though  caused 
by  the  negligence  of  tne  company  or  its  serv- 
ants, is  not  void,  as  against  p^ublic  policy,  where 
the  lease  contains  no  provisions  which  in  any 
way  involve  any  relation  of  the  railroad  com- 
pany as  a  common  carrier  to  the  lessee  or  to 
the  public.  Judgment  70  F.  201.  17  C.  C.  A. 
62,  30  L.  R.  A.  193,  affirmed.— Hartford  Fire 
Ins.  Co.  V.  Chicago,  M.  &  8t  P.  Ry.  Co.,  20  S. 
Ct.  33,  175  U.  S.  91,  44  L.  Ed.  84. 

Stipulations  and  exemptions  from  liability 
for  loss  caused  by  fire,  contained  in  a  lease  un- 


der which  the  lessee  holds  possession  and-  occu- 
paacy  of  ajstorage  platform  near  a  railroad,  are 
not  binding  on  one  not  in  privity  with  such  les- 
see, who,  without  knowledge  of  such  stipula- 
tions, stores  his  cotton  on  such  platform.  Judg- 
ment 112  F.  402,  50  O.  O.  A.  230,  affirmed.— 
Texas  &  P.  Ry.  Co.  v.  Wateon.  23  S.  Ct  681, 


fl 


190  U.  S.  287,  47  L.  Ed.  1057. 

^=»471.  Actions  for  injuries  by  Are. 

See  41  Cent  Dig.  R.  R.  §(  1694-1761. 

<es>481.  Admissibility  of  eTideno«» 

See  41  Cent  Dig.  R.  R.  §8  1717-1729. 

Ehridence  that,  at  or  about  the  time  of  a 
fire  and  of  the  passing  of  a  locomotive  which 
IS  claimed  to  have  caused  it,  other  fires  were 
observed  at  various  nearby  points  along  the 
railroad  track,  is  admissible  on  the  issue  of 
the  liabilitv  of  the  railroad  company  for  the 
value  of  the  propert-',  destroyed  by  such  fire, 
as  tending  to  establish  that  such  fire  was  caus- 
ed by  the  locomotive  in  question,  and  as  tending 
to  show  negligence  in  its  construction  or  opera- 
tion. Judgment  112  F.  402,  50  C.  C.  A.  230, 
affirmed.— Texas  &  P.  Ry.  Co.  v.  Watson,  2i 
S.  Ct.  681,  190  U.  S.  287.  47  L.  Ed.  1057. 

Testimony  that,  a  few  days  after  a  fire  al- 
leged to  have  been  set  by  a  locomotive,  witness 
saw  engines  emit  cinders  while  passing,  held 
admissible.— Texas  &  P.  Ry.  Co.  v.  Rosborough, 
35  S.  Ct.  117,  235  U.  S.  429,  59  L.  Ed.  299, 
affirming  judgment  209  F.  205,  126  0.  a  A. 
299. 

^=»484.  — —  Questions  for  Jury. 

See  41  Cent  Dig.  R.  R.  88  1740-1746. 

No  question  for  the  jury  as  to  whether  the 
owner  of  flax  straw  stored  on  his  own  prem- 
ises and  destroyed  by  fire  set  by  a  locomotive 
was  himself  negligent  is  presented  by  evidence 
that  the  property  was  inflammable  in  character 
and  was  stored  near  the  railway  right  of  way. 
—Leroy  Fibre  Co.  v.  Chicago,  M.  &  St.  P.  R, 
Co.,  34  S.  Ct  415,  232  U.  S.  340,  68  L.  Ed. 
631. 

^=»4S5.  ^-^  Instmotions* 
See  41  Cent.  Dig.  R.  R.  89  1747-17S6. 

An  instruction  that  a  railroad  company  was 
not  liable  for  a  loss  from  a  fire  set  by  a  passing 
locomotive,  il  it  used  "the  most  approved  spare 
arrester,  at  the  time  in  good  condition,*'  and 
the  engine  was  then  and  there  operated  with  or- 
dinary care  and  prudence,  but  that  it  was  so 
liable  if  it  failed  "to  use  the  most  approved 
spark  arrester  and  apparatus  connected  with 
the  engine  as  in  ordinary  use  by  properly  con- 
ducted railways  to  prevent  the  escape  of  fire," 
so  far  as  it  could  consistently  be  done  in  its 
business,  is  not  open  to  the  objection  that  it 
left  the  jury  to  consider  the  original  construc- 
tion of  the  spark  arrester  irrespective  of  its  con- 
dition at  the  time  of  the  fire.  Judgment  112 
F.  402,  50  O.  C.  A.  230,  affirmed.—Texas  & 
P.  Ry.  Co.  V.  Watson,  23  S.  Ct  681.  190  U. 
S.  287,  47  L.  Ed.  1057. 


RAILWAY  MAIL  CLERKS. 

See  Carriers,  ^=»282. 
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RAPE. 


Scope-Note. 

[INCLUDES  sexual  Intercourse  with  a  female  without  her  consent,  or  where  her  don- 
sent  Is  extorted  by  fear  or  obtained  by  fraud,  or  with  a  female  who  either  is  In  fact  or 
is  deemed  in  law  incapable  of  such  consent,  and  attempts  and  assaults  with  intent  to 
commit  such  offenses,  and  aiding  therein,  and  compulsion  of  a  woman  to  marry  or  to  be 
defiled ;  and  carnal  knowledge  or  abuse  of  female  child ;  nature  and  extent  of  criminal 
resptmsibility  therefor  and  grounds  of  defense;  and  prosecution  and  punishment  of  such 
acts  as  public  offenses. 

[For  r*lat«d  matters  und«r  oth«r  topics,  •••  eroM-r«f6r«noM  aft«r  analysis.] 

Analysis. 

I.  0£Fenses  and  Responsibility  Therefor. 

[No  paragraphs  or  references  in  this  Digest    But  see  42  Gent  Dig.  Bape, 

n  1-22.] 

II.  Prosecution  and  Punishment. 

(A)  Indictment  and  Information. 

[No  paragraphs  or  references  in  this  Digest.    But  see  42  Cent.  Dig.  Rape, 
§fi  23-45.] 

(B)  Evidence. 

[No  paragraphs  or  references  in  this  Digest    But  see  42  Cent  Dig.  Bape, 
IS  46-^.] 

(C)  Trial  and  Review. 

«=s»59.  Instructions. 

(D)  Sentence  and  Punishment. 

[No  paragraphs  or  references  in  this  Digest    But  see  42  Cent  Dig.  Bape, 
§  105.] 

m.  CivU  LiabiUty. 

[No  paragraphs  or  references  in  this  Digest    But  see  42  Cent  Dig.  Bape, 
§f  106-112.] 

Cross-References. 
Application  of  laws  of  United  States  to  territories,  see  Territories,  ^=»8. 


L  OFFENSES   AND   RE8PONSIBII.ITY 


[No  paragraplis  or  references  in  this  Digeet    But 
see  43  Cent.  Dig.  Rape.  H  1-22.] 

n.  PROSECUTION  AND  PUNISHBffENT. 

(A)  INDICTMENT  AND  INFORMATION. 

[No  paragraphs  or  references  in  this  Digest    But 
see  42  Cent.  Dig.  Rape.  88  23-46.] 

(B)  EVIDENCE. 

[No  paragraplis  or  references  in  this  Digest    But 
see  42  Cent  Dig.  Rape»  88  46-84.] 

(Q  TRIAL    AND    REVIEW. 

^=»59.  Inatniotioni. 

See  42  Cent  Dig.  Rape,  88  88-100. 

Where  a  woman  is  in  possession  of  her  nat- 
ural mental  and  physical  powers,  and  not  terri- 


fied by  threats,  nor  in  such  a  position  that  re- 
sistance would  be  useless,  her  failure  to  resist 
intercourse  amounts  to  consent;  therefore  a 
charge  that,  "if  there  is  nonconsent  of  the  wo- 
man, the  force  incident  to  the  act"  of  inter- 
course is  all  the  force  that  is  necessary  to  con- 
stitute rape,  is  error,  for  omissdon  to  state  the 
kind  of  nonconsent  the  law  requires. — Mills  v. 
United  States,  17  S.  Ct  210,  164  U.  S.  644,  41 
L.  Ed.  584. 

(D)  SENTENCE  AND  PUNISHMENT. 

[No  paragraphs  or  references  in  this  Digest    But 
see  42  Cent.  Dig.  Rape,  8  105.] 


m.   CIVIIiI.IABII.ITT. 

[No  paragraphs  or  references  in  this  Digest    But 
see  42  Cent  Dig.  Rape,  88  106-112.] 


RATE. 

Charges,   see — 

Gas,  ^=9l4. 

Telegraphs  and  Telephones,  ^=933. 
Combination  to  control  rates,  see  Monopolies, 

<8"««i>17. 


Compensation  for  performance  of  contract,  see 

Contracts,  <&=»229. 
Equal    protection   of   laws,   see    Constitutional 

Law,  <9=»242,  247. 
Estoppel  to  question   constitutionality  of  rate 

regulat^ns,  see  Constitutional  Law,  ^s>48. 
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Impairing  obligation  of  contract,  see  CJonstitu- 
tional  Law,  ^=»126,  135. 

Of  interest,  see  Interest,  ^=s»28--38. 

Police  power  to  regulate,  see  Constitutional 
Law,  <Ss981. 

Regulation  as  regulation  of  commerce,  6ee  Com- 
merce, <S=>57,  61,  83,  86,  87,  88.  89. 

Regulation,  due  process  of  law,  see  Constitu- 
tional Law,  ^=s>298. 

Sjpeed  of  trains,  see  Railroads.  ^=9316^17. 

Transportation  rates,  see  Carriers,  ^=»12.  13, 
26-38,  188.  198-201,  251-254. 

RATIFICATION. 

Apts  of  others  as  ground  of  estoppel  in  pais, 
see  Estoppel,  ^=>89^94. 

Of  acts  of  particular  olassea  of  persons. 
See- 
Attorney  and  Client,  ^s>103. 
Banks  and  Banking,  ^s»114. 
Brokers,  ^=:941,  103. 
Corporations,    ^=:>426. 
Municipal  Cori>orations,  ^=:»76. 
Principal  and  Agent,  ^=»168-173. 
Towns,  «=>20. 
Trusts,  «=»237. 
Vendor  and  Purchaser,  ^=»43. 

Of  particular  acts,  contracts,  or  transactions. 

See- 
Brokers,  ^=>41,  103. 
Homicide,  «=>210. 
Judicial  Sales,  ^=»33. 
Municipal  Corporations,  ^=»938. 

REAL  ACTIONS. 

See  42  Cent  Dig.  Real  Act 

See- 
Ejectment 

Forcible  Entry  and  I>etainer,  ^=»l-6w 
Trespass  to  Try  Title. 

REAL  ESTATE  AGENTS. 

See- 
Account,  ^=»4,  6. 
Brokers. 

REAL  PROPERTY, 

See- 
Aliens,  ^s>5-13. 
Deeds,    «=»112-114. 
Descent  and  Distribution;  ^=»90. 
Ejectment 
Executors   and  Administrators,   ^S9l85-149, 

345-380. 
Fixtures. 


See — 
Forcible  Entry  and  Detainer.  ^=»l-6. 
Frauds,  Statute  of,  «=»55-74. 
Guardian  and  Ward,  «=»76-112. 
Injunction,  ^=»45-52. 
Judgment,   «=»747. 
Limitation  of  Actions,  ^=:»19,  44,  78. 
Mechanics'  Liens. 
Mortgages. 
Partnership,  ^=»68. 
Property. 
Records,  ^=99. 
Trespass,  ^=950. 
Trespass  to  Try  Title. 
Use  and  Occupation. 
Vendor  and  Purchaser. 

REAPPRAISEMENT. 

See  Customs  Duties,  ^=»80. 

REASONABLE  DOUBT. 

See  Criminal  Law,  «=»789,  829. 

REASSESSMENT. 

See- 
District  of  Columbia,  ^=>16. 
Municipal  Corporations,  ^=>514. 

REBATES. 

See  Garriera,  «=»23,  32,  38. 

REBUTTAL 

Evidence  admissible  In  rebuttal. 
Criminal  Law,  ^=s>396,  684. 
Evidence,  ^=^155. 
Trial,  ^s»63. 

RECALL 

Mandate  by  appellate  court,  see  Appeal  and 

Error, 


RECAPTURE. 

Vessel,  see  War,  ^s»28. 

RECEIPTS. 

See- 
Accord  and  Satisfaction. 
Carriers,  «=5>47-68,  394. 
Evidence,  ^=:»408. 
Payment,  ^=»74. 
Warehousemen,  ^s9ll-17. 


RECEIVERS. 

Scope-Note, 

[INCLUDES  care,  management,  and  disposition  of  property,  the  sabject  of  or  Inyolved 
In  dTll  actions,  by  persons  specially  appointed  by  the  conrt,  for  the  purpose  either  of 
preservation  of  the  property  pending  the  litigation  or  of  execution  of  the  Judgment  there- 
in; nature  and  scope  of  the  remedy  in  general ;  in  what  cases  and  for  what  purposes  and  as 
to  what  property  it  is  allowed ;  grounds  of  appointment,  and  Jurisdiction  over  and  proceed- 
ings to  obtain  appointment  of  receivers^  appointment  and  qualification  of  receivers,  ex- 
tension of  receiverships,  and  effect  thereof;  rights,  duties,  powers,  and  liabilities  of  re- 
ceivers, control,  management,  and  disposition  of  property  by  them,  their  relation  to  tbe 
court  and  actions  by  and  against  them ;  dissolution  of  receiverships,  removal,  resignation,  or 
discharge  of  receivers,  and  accounting  by  them ;  liabilities  on  and  enforcement  of  securities 
given  to  obtain,  dissolve,  etc.,  receiverships;  and  liabilities  for  wrongful  procuring  of  ap- 
pointment of  receivers. 

[For  r*lat«d  matters  und^r  othar  topics,  •••  cross -rsfaronoss  aftor  analysis  J 

Analysis, 

I.  Nature  and  Grojunds  of  Receivership. 

(A)  Nature  and  Subjects  of  Remedy. 

^=»8.  Discretion  of  court. 

9.  Persons  entitled  to  appointment  of  receiver. 

(B)  Grounds  of  Appointment  of  Receiver. 

<S=»  16.  Preservation  of  property  pending  litigation. 
16.  In  general. 

II.  Appointment,  Qualification,  and  Tenure. 

^=»32.  Form   and   requisites  of  application  for  appointment   in 
general. 

41.  Conditions  on  granting  application. 

42.  In  general. 

65.  Effect  of  irregular  or  invalid  appointment. 

67.  Estoppel  and  waiver. 

69.  Collateral  attack  on  appointment. 

62.  Removal. 

III.  Title  to  and  Possession  of  Property. 

«=»69.  Title  or  right  acquired  by  receiver  in  general. 
71.  Nature  and  right  of  possession  of  receiver. 

73.  Protection  of  possession  of  receiver  in  general. 

74.  Interference  with  possession  of  receiver,  and  punishment 

thereof. 
76.  Set-offs  and  counterclaims  against  receiver. 

IV.  Management  and  Disposition  of  Property. 

(A)  Administration  in  General. 

^=»90.  Assumption  and  performance  of  obligations. 
91.  Acceptance  of  lease. 
96.  Contracts  of  receiver  in  general. 
99.  Expenditures. 
106.  Reimbursement  and  indemnity  to  receiver. 

(B)  Supervision  and  Instructions  of  Court. 

[No  paragraphs  or  references  in  this  Digest.    But  see  42  Gent  Dig.  Re- 
ceivers, §§  195-203.] 

(C)  Receivers'  Certificates. 
«=»  126.  Validity  in  general. 

127.  Rights  and  remedies  of  holders  in  general. 

128.  Lien  and  priorities. 

129.  Payment. 
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VI.  Actions. 


IV.  Management,  and  Disposition  of  Property — Continued. 

(D)  S.M^E  AND  Conveyance  or  Redelivery  of  Property. 

«=s>132.  Authority  and  duty  of  receiver  to  sell  in  general. 
143.  Liabilities  of  purchasers. 

146.  Reconveyance  and  redelivery  of  property  on  termination 
of  receivership. 

V.  Allowance  and  Payment  of  Claims. 

149.  Preseptation  and  filing  of  claims. 

161.  Allowance  or  disallowance. 

154.  Expenses  of  receivership. 

156.  Expenses  of  continuance  of  business  by  receiver. 

156.  Priority  of  unsecured  debts,  incurred  before  receivership^ 
to  pre-existing  liens. 

157.  In  general. 

158.  Purpose  for  which  debt  contracted. 

159.  Diversion  of  income. 

160.  Time  of  incurring  debt. 

163.  Priorities  of  liens  and  incumbrances. 
163.  Payment. 

167.  Rights  of  action  by  receivers. 
169.  Defenses  against  receivers. 
171.  Set-off  and  counterclaim. 
174.  Leave  of  court  to  sue  receiver. 
180.  Process  and  appearance. 
188.  Appeal  and  error. 

VII.  Accounting  and  Compensation. 

«=»192.  Charges. 

195.  Compensation  for  services. 

196. Right  in  general 

198.  Amount. 

200.  Liabilities  of  parties,  property,  or  funds  for  compensatioa 

and  ea^penses. 
203.  Settlement  of  account. 

VIII.  Foreign  and  Ancillary  Receiverships. 

«=s>210.  Actions  by  or  against  foreign  receivers. 
211.  Accounting. 

IX.  Liabilities  on  Bonds  or  Undertakings. 

X.  Wrongful  Receiverships. 

[No  paragraphs  or  references  in  tliis  Digest    But  see  42  Cent  Dig.  Be» 
ceivers,  i  428.] 


Cross-References, 


See- 
Bankruptcy,  ^=s>114. 
Banks  and  Banking,  ^soTl^  287. 
Carriers,  ^s»38. 
Chattel  Mortgages,  ^=»281. 
Constitutional  Law,  ^=^55. 


See- 
Corporations,  «=s>541-S66,  021-628,  684 
Insurance,  ^=968. 
Monopolies,  ^ss>24. 
Mortgages,  ^=>466-47S. 
RaUroads,  «=»205-212. 


I.   NATURE  AND  OROtTNDS  OF  RE- 


(A)  NATURE    AND   SUBJECTS   OF 

REMEDY. 

^=»8.  IMsoretlon  of  eonrt 

See  42  Cent.  Dig.  Receivers,  I  14. 

The  appointment  of  a  receiver  is  a  matter 
resting  in  the  sound  discretion  of  the  court — 


Milwaukee  A  M.  R.  Co.  y.  Sontter,.154  U.  S* 
540.  14  S.  Ct  1158»  17  L.  Ed.  604. 

^=s>9.  Persons    entitled    to    appolatmemt 
of  reoeiTer. 

See  42  Cent.  Dig.  Receivers.  |  IK. 

A  court  of  equity  can  appoint  receivers  for 
an  insolvent  corporation,  on  the  application  of 
the  company  itself,  by  a  petition  showing  that 
its  property  is  likely  to  be  seized  by  different 
courts,  its  assets  dissipated,  and  the  system  di«> 
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rupted.— Quincy.  M.  &  P.  K.  Co.  ▼.  Humphreys, 
145  U.  S.  82.  12  S.  Ct.  787.  36  L.  Ed.  632,  af- 
firming decree  (C.  £J.)  Central  Trust  Co.  v.  Wa- 
bash, St.  L.  &  P.  Ry.  Co.,  34  F.  259. 

(B)  GROUNDS  OF  APPOINTMENT  OP 

RECEIVER. 

^s»15.  Preserration    of    property   pond- 
ins  litisatiom. 
See  42  Cent  Dig.  Receivers.  19  M-S8. 

<^16.  -*—  la  seneral. 

See  42  Cent.  Dig.  Receivers,  89  24,  28. 

A  bill  alleging,  in  effect,  that  one  of  the 
plaintiffs  was  the  largest  stockholder  of  several 
of  the  corporations  which  had  been  combined 
into  the  company  as  afterwards  established,  and 
that  his  coplaintiffs  were  judgment  creditors  of 
one  of  such  roads,  with  judgments  unsatisfied, 
which  bill  sets  out  the  precarious  condition  of 
all  the  property  of  the  present  company,  and 
the  necessity  for  a  receiver  in  the  interest  of  all 
the  creditors  of  all  the  combined  companies,  to 
prevent  a  levy  upon  the  property,  with  prayer 
tor  judicial  ascertainment  and  marshalmg  of 
the  debts  of  all  the  corporations,  and  for  prop- 
er payments  and  adjustments  to  and  with  cred- 
itors, is  sufficient  to  enable  a  court  of  equity 
to  administer  the  property  and  marshal  the 
debts,  including  ^those  due  the  mortgage  bond- 
holders, making  pro^r  parties,  and  giving  all 
an  opportunity  of  being  heard  before  adjudging 
the  meritB.>-Union  Trust  Co.  v.  Illinois  Midland 
R.  Co.,  117  U.  S.  434.  6  S.  Ct  809,  29  L.  Ed. 
963. 

n.  APPonriiMEEirT.  quajlification. 

AND  TEIVUBE. 

Conflicting  jurisdiction  of  state  and  federal 
courts,  see  Courts,  ^=9492,  500. 

Effect  of  supersedeas  or  stay,  see  Appeal  and 
Error,  «=»489. 

Federal  jurisdiction  to  review  proceedings  for 
appointment,  see  Courts,  <(=»394(10). 

In  proceedings  to  wind  up  corporation,  see  Cor- 
porations, ^=:»621. 

Mandamus  to  review  appointment,  see  Manda- 
mus, C=»38. 

Review  of  decisions,  see  Appeal  and  Error,  ^=» 
87. 

^=»32«  Form  mad  requisites  of  appliea^ 
tloa  for  appointmemt  lii  sea*- 
oral. 

See  42  Cent  Dig.  Receivers.  99  45-60.  64. 

Where  a  judgment  creditor  of  a  corporation, 
in  a  suit  in  behalf  of  himself  alone  to  have  a 
receiver  appointed  to  protect  his  interests,  sets 
forth  the  precarious  condition  of  the  concern 
and  the  necessity  for  a  receiver,  but  does  not 
sue  out  execution,  deeming  it  useless,  and  no  ob- 
jection is  made  for  such  failure,  the  appoint- 
ment of  a  receiver  is  within  the  power  of  the 
court— Sage  v.  Memphis  &  L.  R.  Ca,  125  U.  S. 
361,  8  S.  Ct  887,  31  L.  Ed.  694. 

^=»41.  Conditioafl  oa  sraatiac  applioa- 
tioa« 

See  42  Cent  Dig.  Receivers,  99  68,  9k 

€=>42.  — —  la  ceaeraL 

See  42  Cent  Dig.  Receivers.  9  68. 

On  foreclosure  of  a  railroad  mortgage,  where 
the  bUl  was  not  filed  for  four  years  after  de- 
fault in  payment  of  interest,  it  was  competent 
for  the  court,  as  a  condition  to  the  appointment 
of  a  receiver,  to  order  that,  after  payment  of 
the  operating  expenses,  the  receiver  should  dis- 
charge the  debts  for  labor  and  supplies  incurred 
within  the  six  months  preceding  the  appoint- 
ment.—Union  Trust  Co.  V.  Souther,  107  U.  S. 


591,  2  S.  Ct.  295,  27  L.  Ed.  488 ;  Same  y.  Fitz- 
gerald, 107  U.  S.  595,  2  S.  Ct.  298,  27  Jm  Ed. 
490. 

When  a  court  appoints  a  receiver  of  rail- 
road 'property,  it  has  no  right  to  make  the  re- 
ceivership conditional  on  the  payment  of  unse- 
cured claims  against  the  company,  which  have 
no  equitable  priority,  in  preference  to  the  mort- 
gage debt — Kneeland  v.  American  Loan  &  Trust 
Co.,  136  U.  S.  89,  10  S.  Ct  950,  34  L.  Ed.  379. 

^=»55.   Effect  of  irreffalar  or  iaTalid  ap- 
poiataieat. 

See  42  Cent  Dig.  Receivers,  99  M*  400. 

A  judgment  for  the  sale  of  property  by  a 
receiver  appointed  in  an  earlier  action  is  not 
invalid  for  want  of  jurisdiction  over  the  prop- 
erty because  there  was  no  formal  order  extend- 
ing the  receivership  to  the  suit  in  which  such 
judgment  was  rendered,  where  all  the  parties 
to  the  first  suit  were  likewise  parties  to  the 
second  one,  and  both  the  court  and  the  parties 
treated  the  causes  as  in  fact  consolidated,  and 
the  receivership  as  extended.  Decree  76  P.  990. 
9  Ariz.  57,  affirmed.— Gila  Bend  Reservoir  & 
Irrigation  Co.  ▼.  Gila  Water  Co.,  26  S.  X3t  615. 
202  U.  S.  270,  50  L.  Ed.  1023,  rehearins  denied 
27  S.  Ct  495,  205  U.  S.  279,  51  L.  Ed.  S)l. 

^:»57.  Estoppel  aad  walTer. 

See  42  Cent  Dig.  Receivers.  9  96. 

Where  defendant  corporation,  in  a  bill  filed 
by  creditors  alleging  its  insolvency  and  praving 
the  appointment  of  a  receiver,  suffers  the  bill  to 
be  taken  pro  confesso,  it  is  too  late,  nine  months 
after  the  receiver  has  taken  possession  of  the 
property,  and  undertaken  to  carry  on  the  busi- 
ness for  the  benefit  of  creditors,  to  object  that 
Slaintiffs  had  an  adequate  remedy  at  law.— 
(rown.  Bonnell  &  Co.  v.  Lake  Superior  Iron 
Co..  134  U.  S.  630,  10  S.  Ct  604,  33  L.  Ed. 
1021. 

<@=959.   Collateral  attack  oa  appolatmoat. 

See  42  Cent  Dig.  Receivers.  99  103.  104. 

Even  if  a  bill  which  seeks,  as  one  of  rts  ob- 
jects, the  appointment  of  a  receiver,  is  imper- 
fect, so  as  to  require  amendments  to  make  it 
a  complete  bill  in  all  respects,  when  the  court 
adjudges  the  bill  sufficient,  and  makes  the  ap- 
pointment, that  appointment  cannot  be  question- 
ed, nor  the  possession  of  the  receiver  disturbed, 
by  another  court. — Shields  v.  Coleman,  157  U. 
S.  168,  15  S.  Ct  570,  39  L.  Ed.  660. 

^=»62.  RemoTaL 

See  42  Cent  Dig.  Receivers.  99  109-111. 

The  removal  of  a  receiver  is  discretionary. 
—Milwaukee  &  M.  R.  Co.  v.  Soutter,  154  U.  S. 
540,  14  S.  Ct  1158, 17  L.  Ed. '604. 

in.  TITIiE   TO  AND  POSSESSION   OF 

PROPERTY. 

^s»09.  Title  or  right  acqvired  by  reoeiT- 
er  ia   geaeral. 

See  42  Cent.  Dig.  Receivers,  99  124.  125. 

A  court  of  equity,  in  appointing  a  receiver, 
cannot  displace  vested  liens,  and  must  require 
the  property  to  be  held  for  the  benefit  of  all  per- 
sons concerned  as  their  interest  may  appear. — 
Quincy,  M.  &  P.  R.  Co.  v.  Humphreys,  145  U. 
S.  82,  12  S.  Ct  787,  36  L.  Ed.  632,  affirming  de- 
cree Central  Trust  Co.  v.  Wabash,  St.  L.  &  P. 
Ry.  Co.,  34  Fed.  259. 


of 


^=s>71.  Nature  aad  right  of  possessic 
reoeiTer. 

See  42  Cent  Dig.  Receivers,  99  127,  128. 

A  receiver  appointed  by  a  state  court,  who^ 
after   taking  possession,  ■  has   been   dispossessed 
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by  a  receiver  subsequently  appointed  by  a  feder- 
al court,  has  sufficient  interest  in  the  property 
to  give  him  a  standing  in  the  federal  court  to  pe- 
tition for  the  restoration  of  the  property  to  him, 
and  also  to  maintain  an  appeal  from  an  order 
denying  his  petition. — Shields  v.  Coleman,  X57 
U.  S.  168,  15  S.  Ct.  570,  39  L.  Ed.  660. 

Where  the  court,  after  appointing  a  receiver 
at  the  instance  of  a  lien  claimant,  accepts  a  bond 
as  security,  in  lieu  of  the  property  itself,  and 
thereupon  discharges  the  receiver,  and  orders 
him  to  return  the  property  to  its  owners,  the 
property  thus  surrendered  becomes  free  for  the 
-  action  of  any  other  court  of  competent  juris- 
diction; and  if  such  a  court  then  appoints  a 
receiver,  who  takes  possession,  he  cannot  be  dis- 
placed by  the  subsequent  action  of  the  former 
court  in  setting  aside  its  order  for  acceptance 
of  security  in  lieu  of  the  property,  and  making 
a  new  order  for  taking  possession  by  a  receiver. 
— Id. 

^=»73.  Proteotioa  of  possessioa  of  *o« 
oeiTor  in  seneraL 

See  42  Cent  Dig.  Receivers*  I  131. 

On  bill  by  a  receiver  to  enjoin  the  enforce- 
ment of  a  tax  alleged  to  be  invalid,  the  power 
of  the  federal  court  to  issue  a  temporary  injunc- 
tion is  not  affected  bv  the  fact  that  the  state 
law  denies  any  relief  against  an  illegal  tax, 
exceot  payment  under  protest  and  suit  to  recov- 
er tne  amount.— Ex  parte  Tyler,  149  U.  S. 
164,  13  S.  Ct.  785.  37  L.  Ed.  689;  Ex  parte 
Riser,  149  U.  S.  191,  13  S.  Ct.  793,  37  L.  Ed. 
698. 

Act  March  8,  1887,  §  3  (24  Stat,  554,  c. 
373  [U.  S.  Comp.  St  1901,  p.  582]).  permits  a 
receiver  to  be  sued  without  leave  of  the  court 
that  appointed  him,  but  provides  that  "such 
suit  shall  be  subject  to  the  general  equity  juris- 
diction of  the  court,  so  far  as  the  same  shall  be 
necessary  to  tiie  ends  of  justice."  Section  2 
provides  that  the  receiver  shall  manage  the 
property  "according  to  the  valid  laws  of  the 
•  state  in  which  such  property  shall  be  situated.** 
Held,  -that  neither  section  restricts  the  power  of 
the  circuit  court,  to  preserve  property  in  the 
custody  of  the  law  from  external  attack. — Ex 
Parte  Tyler,  149  U.  S.  164,  13  S.  Ct.  785,  37 
L.  Ed.  689. 

^=»74.  Interferenoe  iHth  possessioii  of 
reoeiTer,  and  puaislmient  tliere- 
of. 

See  42  Cent.  Dig.  Receivers,  88  132-185;    10  Cent. 
Dig.  Contempt,  8  56. 

The  rule  that  property  in  the  hands  of  a  re- 
ceiver is  in  custodia  legis,  and  that  interference 
with  such  possession  without  leave  of  the  court 
is  a  contempt,  is'  as  applicable  in  the  case  of 
seizure  thereof  to  enforce  payment  of  taxes  due 
the  state  as  in  any  other  case. — Ex  parte  Tyler, 
149  U.  S.  164,  13  S.  Ct.  785,  37  L.  Ed.  689. 

^s»75.  Set-offs  and  eovnterolaiBis  asainat 
reoeiTor. 

See  42  Cent  Dig.  Receivers,  8  1S6. 

Where  a  receiver  collected  rent  from  an  oc- 
cupant, who  was  by  the  final  decree  adjudged  to 
be  the  owner  of  one  half  the  property,  the  rent 
so  collected  did  not  become  a  part  of  the  estate, 
but  remained  the  property  of  the  real  owner; 
and  he  may  set  oS  the  same  against  a  claim  for 
rent  due  from  him  upon  the  other  half  of  the 
property.— Grant  v.  Buckner,  19  S.  Ct  163,  172 
U.  S.  232,  43  L.  Ed.  430. 

TV.  MANAGEBfENT    AND    DISPOSI- 
TION OF  PROPERTY. 

By  receivers  in  proceedings  to  foreclose  mort- 
gage, see  Mortgages,  ^=»473. 

Conflicting  jurisdiction  of  state  court  and  bank- 
ruptcy court,  see  Bankruptcy,  ^s»20. 


(A)  ADMINISTRATION  IN  GENERAL. 

^s990.  Assuinptioa.  and  perfomuuioe  *f 
oblisationa. 

See  42  Cent  Dig.  Receivers,  88  164-16S. 

A  cotton  seed  oil  company  agreed  to  pur- 
chase certain  railway  rolling  stock,  and  lease  the 
same  to  a  railway  company  at  a  rent  equal 
to  8  per  cent,  on  the  cost  thereof,  the  railway 
company  agreeing  to  purchase  the  proi>erty  on 
or  before  a  specified  date,  for  cash,  with  a  pro- 
viso that,  in  case  of  inability  to  purchase,  it 
should  turn  the  property  over  to  the  oil  com- 
pany^ in  good  order  and  condition,  at  the  ex- 
piration of  the  contract.  The  oil  company  was 
also  to  retain  freights  due  the  road  for  carriage 
of  cotton  seed,  and  credit  them,  first,  upon  the 
rent,  and,  second,  upon  the  purchase  price. 
Under  this  contract  the  rolling  stock  was  used 
by  the  road,  and  a  large  sum  over  and  above 
the  specified  rent  accrued  to  the  credit  of  the 
road  for  carriage  of  freight;  but  the  rail- 
way company  never  exercised  its  privilege  of 
purchasing  the  rolling  stock.  The  railway  com- 
pany passed  into  the  hands  of  a  receiver  on 
mortgage  foreclosure,  and  the  oil  company 
sought  to  compel  the  receiver  to  carry  freignt 
for  it  until  the  amount  paid  by  it  for  the  roll- 
ing stock  should  be  discharged.  Held,  that  the 
appointment  of  the  receiver  was  conclusive  evi- 
dence of  the  inability  of  the  railway  company 
to  purchase  the  property ;  that  the  receiver  did 
not  become  liable  upon  the  agreement  of  the 
railway  company,  simplv  by  virtue  of  his  ap- 
pointment; that  on  taking  possession  of  the 
property  he  was  entitled  to  a  reasonable  time  to 
elect  wiiether  he  would  adopt  the  contract,  or 
would  insist  upon  the  inability  of  the  company 
to  pay,  and  return  the  property  as  stipulated: 
and  that  he  should  not  be  required  to  carry  out 
the  contract— Sunflower  Oil  Co.  v.  Wilson,  142 
U.  S.  313,  12  S.  Ct.  235,  35  L.  Ed.  1025. 

^=»91.  Aeoeptanoe  of  lease. 

See  42  Cent  Dig.  Receivers,  88  1C^»  168. 

The  owners  of  property,  who  have  leased  it 
to  a  corporation  which  goes  into  the  hands  of  a 
receiver,  are  entitled  to  a  reasonable  rental,  ir- 
respective of  the  actual  use  made  of  it  by  the 
receiver.— Kneeland  v.  American  Loan  &  Trust 
Co.,  136  U.  S.  89.  10  S.  Ct.  950,  34  L.  Ed.  379. 

Where  a  receiver  appointed  to  take  charge 
of  railroad  property  takes  possession  of  a  leased 
line,  and  operates  it  for  a  reasonable  time,  keep- 
ing separate  accounts,  diverting  none  of  its 
earnings  to  the  benefit  of  the  general  system  or 
its  creditors,  and  with  an  express  recognition  on 
the  part  of  the  court  appointing  him  of  the  right 
of  the  lessor  to  resume  possession  on  making 
proper  application  therefor,  he  does  not  become 
the  assignee  of  the  lease,  or  adopt  it,  so  as  to 
render  the  agreed  rentals  a  lien  on  the  earnings 
of  the  general  system,  superior  to  that  of  the 
mortgagees  thereof.— Quincy.  M.  &  P.  R.  Ca  v. 
Humphreys,  145  U.  S.  82,  12  S.  Ct  787,  36  L. 
Ed.  632,  affirming  decree  (C.  C.)  Central  Trust 
Co.  V.  Wabash,  St  L.  &  P.  Ry.  Co.,  34  F.  259. 

^=»95.   Contraets  of  rooeWor  la  semeraL 

See  42  Cent  Dig.  Receivers,  88  178-175. 

Authority  to  a  receiver  to  make  contracts 
subject  to  the  supervision  of  the  court,  and  to 
pay  designated  expenses  and  charges,  does  not 
make  a  lease  bv  him,  involving  large  expendi- 
ture and  extending  beyond  the  receivership,  a 
charge  against  the  trust  property  after  termina- 
tion of  the  receivership,  without  approval  or 
confirmation  of  Ihe  court — Chicago  Dtoosit 
Vault  Co.  V.  McNulta,  153  U.  S.  554,  14  S.  Ct 
915,  38  L.  Ed.  819. 

Two  receivers  were  appointed  for  a  rail- 
road while  a  certain  building  was  in  course  of 
construction  for  the  company.  Some  time  after 
their  appointment,  the  receivers,  by  a  joint  let* 
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ter,  notified  the  contractors  to  stop  work,  stat* 
ing  that  they  would  later  furnish  designs  and 
directions  for  completing  the  building.  New 
plans  and  specifications,  approved  by  the  court, 
were  furnished  by  the  receivers'  architect  to  the 
contractors,  with  a  notice  that  the  court  had 
ordered  certain  parts  of  the  work  completed; 
but  no  formal  order  for  the  completion  of  the 
work  was  ever  entered  by  the  court..  The  con- 
tractors then  made  a  bid,  which  was  verbally 
accepted  by  the  receiver  in  active  charge  of  that 
part  of  the  road,  and  they  then  signed  the  plans 
and  spec^cations,  with  the  architect,  and  pro* 
ceeded  with  the  work  in  reliance  thereon,  though 
the  same  were  never  signed  by  the  receivers. 
Afterwards  the  court,  with  full  knowledge  of  the 
facts,  and  upon  evidence  adduced  before  it,  de- 
clared the  validity  of  the  claim  made  by  the  con- 
tractors for  the  work  so  done,  and  referred  it  to 
a  master  to  ascertain  the  amount  "justly  and 
equitably  due  as  the  true  value  of  the  work  done 
and  the  materials  furnished.**  Heldt  that  the 
master  was  justified,  notwithstanding  the  word- 
ing of  this  order,  in  finding  that  the  work  done 
under  the  new  specifications  was  performed  un- 
der a  binding  contract  for  the  sun^  specified,  and 
that  he  therefore  properly  excluded  evidence  as 
to  the  actual  value  of  the  labor  and  materials.^ 
Girard  Life  Insurance,  Annuity  &  Trust  Co.  v. 
Cooper,  162  U.  S.  529,  16  S.  Ct.  879,  40  L.  Ed. 
1062,  affirming  decree  51  F.  332,  2  0.  O.  A. 
245. 

^»99.  Ezpenditnres. 

See  42  Cent  Dig.  Receivers^  S9  188-188. 

A  counsel  fee  of  $500,  for  services  rendered 
the  receiver  during  a  term  of  seven  months, 
where  the  facts  of  the  case  show  that  the  need 
of  legal  advice  was  frequent  and  important,  is 
not  excessive.— Cake  v.  Mohun,  17  S.  Ct.  100, 
164  U.  S.  311,  41  L.  Ed.  447. 

^s»106,  Reimbnrsemeiit    and   indemnity 
to  reoeiTer. 

See  48  Cent  Dig.  Receivers,  9  187. 

If  money  used  was  that  of  the  receiver  in- 
dividually, yet  if  such  receiver  was  authorized 
to  make  the  expenditures  for  the  protection, 
reparation,  or  safety  of  the  trust  estate,  and  if 
he  advanced  his  own  money  for  that  purpose, 
he  may  have  a  lien  on  the  trust  estate  for  the 
money  so  advanced. — Union  Trust  Co.  v.  Illi- 
nois Midland  Ry.  Co.,  117  U.  S.  434,  6  S.  Ct. 
809,  29  L..  Ed.  963. 

(B)  SUPERVISION  AND   INSTRUCTIONS 

OP  COURT. 

[No  paragraphs  or  references  In  this  Digest    But 
■ee  42  Cent  Dig.  Receivers,  ]{  196-203.] 

(C)  RECEIVERS    CERTIFICATES. 

«=s>125.  Validity  in  seneral. 

See  42  Cent  Dig.  Receivers,    S9    212-214. 

Defendant  contracted  to  sell  three  lots  to  a 
railroad  company,  over  which  the  company 
built  its  road.  Complainant  held  a  subsequent 
mortgage  on  the  entire  road  and  all  its  property. 
Defendant  brought  suit  in  the  state  court  to 
enforce  his  lien  for  the  unpaid  purchase  price, 
making  complainant  a  party  defendant.  That 
court  ordered  the  lots  sold  to  satisfy  defendant's 
claim,  and,  if  the  proceeds  should  be  insufficient, 
then  that  the  entire  road  be  sold.  From  that 
decree  complainant  did  not  appeal,  but  after- 
wards brought  this  suit  in  the  United  States 
court,  to  foreclose  its  mortgage,  and  a  receiver 
of  the  road  was  appointed.  An  order  was  made 
reciting  the  proceedings  in  the  state  court,  and 
that  a  sale  of  the  entire  road  under  those  pro- 
ceedings would  not  be  for  the  best  interests  of 
all  concerned,  and  directing  the  receiver  to  issue 
to  defendant  a  preferred  certificate  of  indebted- 


ness for  the  amount  of  his  Judgment  and  interest. 
This  was  done,  and  defendant,  in  compliance 
with  the  conditions  of  the  order,  entered  satis- 
faction of  his  judgment  in  the  state  court 
Thereafter,  the  railroad  having  in  the  mean« 
time  been  sold  by  the  receiver  to  a  party  repre- 
sented by  complainant,  the  court  directed  the 
clerk  to  pay  to  defendant,  out  of  the  proceeds, 
the  full  amount  of  his  certificate.  Held,  that 
complainant  was  not  in  a  condition  to  complain 
of  this  order.  The  previous  order,  under  which 
the  receiver's  certificate  was  issued  to  defend- 
ant, and  his  rights  under  the  decree  of  the  state 
court  were  abandoned,  was  clearly  the  result  of 
an  agreement  or  arrangement  to  which  complain- 
ant was  a  party ;  and,  as  defendant  cannot  be 
restored  to  his  rights  under  the  decree  of  the 
state  court,  it  would  be  inequitable  to  permit 
complainant  to  question  the  validity  of  the  cer- 
tificate—Central Trust  Co.  ▼.  Seasongood,  130 
U.  S.  482,  9  S.  Ct  575,  32  L.  Ed.  985. 

^»127.  Rights  and  remedies  of  holders 
in  general. 

See  42  Cent  Dig.  Receivers,  9S  216-218. 

The  purchaser  of  receiver's  certificates,  law- 
fully issued  for  a  necessary  and  authorized 
purpose  in  the  administration  of  the  property, 
is  under  no  obligation  to  see  to  the  application 
of  the  money  by  the  receiver  as  directed  by  the 
court— Union  Trust  Co.  v.  Illinois  Midland  Ry. 
Co.,  117  U.  S.  434,  6  S.  Ct.  809,  29  Lu  Ed.  963. 

<@==>128.  Iden  and  priorities. 

See  42  Cent  Dig.  Receivers,  8S  206,  210,  219-222. 

Where,  in  proceedings  by  the  second  mort- 
gagee of  a  railroad  to  foreclose  its  mortgage,  to 
which  the  first  mortgagee  is  made  a  party,  a 
receiver  is  appointed,  who  from  time  to  time  is 
authorized  to  borrow  money,  on  receiver's  cer- 
tificates for  the  purchase  of  needed  rolling  stock, 
make  needed  repairs,  and  build  an  addition 
of  six  miles  of  railroad,  first  mortgage  bond- 
holders, who,  more  than  a  year  after  the  ap- 
pointment of  the  receiver,  file  a  cross-bill  claim- 
ing that  the  roling  stock  so  purchased  and  the 
additional  six  miles  of  road  shall  be  subject  to 
the  lien  of  the  first  mortgage,  under  a  provision 
therein  covering  after-acquired  property,  and 
who,  pending  the  proceedings,  make  no  specific 
objections  to  such  repeated  expenditures  and 
obligations  incurred  by  the  receiver  under  or- 
ders of  the  court,  will  not  be  heard  upon  final 
decree  to  insist  that  the  lien  of  the  receiver's 
certificates  issued  for  expenditures  shall  be  sub- 
ordinate to  the  first  mortgage. — Miltenberger  v. 
Logansport,  C.  &  S.  W.  R.  Co.,  100  U.  S.  286, 
1  S.  Ct.  140,  27  L.  Ed.  117. 

Three  railroad  companies  were  consolidated, 
and  bonds  of  the  new  company  secured  by  mort- 
gage on  all  its  property  issued  to  redeem  the 
bonds  and  mortgages  of  the  sectional  roads. 
Upon  default  in  payment  of  these  bonds  a  bill 
was  filed  in  the  state  court  to  foreclose  the  mort- 
gage. The  suit  was  subsequently  removed  to 
the  federal  court,  and  consolidated  with  other 
suits  to  foreclose  mortgages  of  the  sectional 
roads.  Held^  upon  final  adjustments  of  liens, 
that  certificates  issued  by  the  receiver  for  neces- 
sary irepairs  were  entitled  to  priority,  notwith- 
standing the  suit  in  the  state  court  in  which 
the  receiver  was  appointed  was  not  brought 
by  the  bondholders  or  their  trustee. — Union 
Trust  Co.  V.  Illinois  Midland  Ry.  Co.,  117  U. 
S.  434,  6  S.  Ct  809,  29  h.  Ed.  963. 

A  receiver's  certificate,  issued  to  borrow 
money  to  discharge  tax  liens  on  the  property 
of  the  insolvent,  is  entitled  to  priority  or  prefer- 
ence  among  claims   against  the   insolvent— Id. 

The  F.  &  S.  line,  forming  an  integral  portion 
of  the  line  of  a  railroad  company,  was  construct- 
ed under  a  contract  by  which  the  stock  of  the 
company,  representing  the  F.  &  S.  line,  was  de- 
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livered  to  the  contractors  in  payment  for  their 
work.  This,  stock  was  about  to  be  attached 
by  sabcontractors,  and,  in  order  to  prevent  it 
from  passing  to  hostile  parties,  the  railroad 
company  gave  its  own  notes  to  the  subcontrac- 
tors in  payment  of  their  claims.  This  stock 
was  pledged  for  the  payment  of  the  notes,  and  on 
default  of  payment,  when  the  stock  was  about 
to  be  sold,  the  court,  on  petition  of  its  receiver 
theretofore  appointed  for  the  railroad  company 
directed  the  issue  of  receiver's  certificates  for 
the  subcontractor's  claims,  on  condition  of  the 
release  of  the  pledged  stock,  which  certificates 
were  to  be  a  first  lien  on  the  whole  line.  The 
first  mortgage  bondholders,  by  their  trustees, 
were  parties  to  this  proceeding.  Afterwards,  on 
foreclosure  of  the  mortgages,  these  certificates 
were  directed  to  be  first  paid  out  of  the  pro- 
ceeds of  sale.  Jffeldy  that  the  bondholders,  who 
had  merely  an  equitable  lien  on  the  F.  &  S.  line, 
having  failed  to  appeal  from  this  decree,  and 
having  purchased  the  road  under  it,  are  estopped 
to  deny  the  priority  of  the  receiver's  certificates. 
— Kneeland  v.  Luce,  141  U.  S,  491,  12  S.  Ct. 
32,  35  li.  Ed.  830. 

^s9lZ0.  Payment. 

See  4%  Cent  Dig.  Receivers,  |  228. 

Where  certificates  were  issued  for  debts 
contracted  by  the  court,  when  it  had  juris- 
diction of  the  parties  and  of  the  subject-matter, 
to  persons  who,  in  good  faith,  invested  their 
money  for  the  benefit  of  the  property  in  the 
possession  of  the  court,  the  certificates  should 
be  paid  according  to  their  tenor,  as  authorized 
by  order  of  court ;  and  a  discount,  allowed  the 
purchaser  by  sudi  order,  is  to  be  presumed 
as  having  induced  the  purchasers  to  rely  upon 
the  promise  of  payment  of  the  full  face  value, 
when  they  would  not  in  the  purchase  have 
trusted  the  receiver  or  the  fund. — Union  Trust 
Co.  v.  Illinois  Midland  Ry.  Co.,  117  U.  S.  434, 
6  S.  Ct.  809,  29Ii.  Ed.  963; 

(D)  SALE  AND  CONVEYANCE  OB  REDE- 
LIVERY or  PROPERTY. 

^s9l3S«  Author!^  mad  duty  of  reoelTer 
to  sell  m  ceneraL 

See  42  Cent  Dig.  Receivers,  {  228. 

A  sale  of  real  property,  without  special 
leave  of  court,  by  the  trustee  in  a  private  deed 
of  trust,  while  such  proper^  was  in  his  pos- 
session as  receiver  in  a  case  to  which  he  was  a 
party,  and  which  had  at  the  time  been  removed 
to  the  supreme  court  of  the  United  States  by 
appeal  with  supersedeas,  conferred  no  title  on 
the  beneficiary  in  the  deed  of  trust,  for  whose 
benefit  the  purchase  was  made,  and  who  was 
also  a  party  to  the  suit,  as  against  a  party 
who  by  cross-bill  dismissed  by  the  decree  ap- 
pealed from  was  seeking  to  have  such  deed  set 
aside  as  void  as  to  her.  Decree,  16  App.  D.  C. 
530,  reversed.— Hits  v.  Jenks,  22  S.  Ot  598,  185 
U.  S.  155,  46  L.  Ed.  851. 

No  authority  was  conferred  upon  a  trustee 
in  a  private  deed  of  trust  to  sell  the  property 
while  in  his  possession  as  receiver  after  an 
appeal  from  a  decree  dissolving  an  injunction 
restraining  any  sale  by  the  trustee  and  dismiss- 
ing a  cross-bill  to  have  such  deed  set  aside 
had  been  perfected  and  a  supersedeas  bond  ex- 
ecuted and  approved,  by  the  provision  of  such 
decree  appointing  the  trustee  receiver  with 
power,  "until  a  sale  shall  be  made  under  the 
said  deed  of  trust,"  to  take  and  hold  possession 
of  the  property  for  certain  designated  purposes, 
where  neither  such  receiver  nor  the  beneficiary 
in  the  trust  deed  by  the  pleadings  in  the  cause 
asked  for  any  such  direction  or  authority  from 
the  court.— Id. 

^=»143.  Iiiabilities   of  pureluMerg* 

See  42  Cent  Dig.  Receivers,  {  262. 

Where  a  purchaser  of  mortgaged  property 
in  the  hands  of  a  receiver^  in  order  to  obtain  pos- 


session, and  to  avoid  paying  any  part  of  the 
purchase^  money  into  court,  has  executed  an 
undertaking  to  pay  the  receiver  such  sums  as 
should  be  found  due  him*  for  compensation  and 
for  indebtedness  incurred  by  him  as  receiver,  he 
cannot  object  to  a  finding  of  the  court  that  he 
is  personally  liable  for  such  indebtedness  of 
the  receiver.— Cake  v.  Mohun,  17  S.  Ct  100, 
164  U.  S.  311,  41  L.  Ed.  447. 

^=»140«  JBLeeoikwejBMce  tuxd  rodeliTorj  of 
property  on  torminatioa  ofro* 
eeivorsnip. 
See  42  Cent.  Dig.  Receivers,  |S  263-2S6. 

An  order  of  a  federal  court  discharging 
a  railroad  receiver  and  restoring  the  property 
to  the  company  without  foreclosure,  and  re- 
quiring that  all  claims  against  the  receiver 
shall  be  presented  by  intervention  to  the  court 
before  a  given  date,  in  default  whereof  they 
shall  be  barred,  does  not,  in  view  of  the 
provision  making  receivers  liable  to  suit  in  any 
competent  court  without  leave  of  the  appoint- 
ing court  (Judiciary  Act  1887-88,  {  3  [U.  S. 
Comp.  St  1901,  p.  582]),  prevent  the  subse- 
quent recoverjr  of  a  judgment  in  personam  for 
personal  injuries  in  a  state  court  or  the  en- 
forcement thereof  by  the  same  court.— Texas  & 
P.  Ry.  Co.  V.  Johnson,  151  U.  S.  81,  14  S.  Ct 
250,  88  li.  Ed.  81. 


V.  AIXOWAHCE    AND   PAYMENT    OF 

CI.AIMS. 

^S9l49,  Prosomtatiom      ajid      filiac      of 
olalms. 

See  42  Cent  Dig.  Receivers.  H  261-266. 

When,  in  a  suit  against  a  business  corpora* 
tion,  a  receiver  is  appointed,  and  due  notice  giv- 
en to  all  creditors  to  appear  and  prove  their 
claims,  a  creditor  who  fails  to  appear  until  aft- 
er final  decree  and  order  of  sale,  and  gives  no 
excuse  for  such  failure,  is  concluded,  and  there 
is  no  ground  for  contending  that  the  decree 
as  to  him  is  merely  interlocutory.— Lead vi  lie 
Coal  Co.  V.  McCreery,  141  U.  S.  475.  12  S.  Ct 
28,  35  L.  Ed.  824,  affirming  decree  (C.  C.)  Lake 
Superior  Iron  Co.  v.  Brown,  Bonneil  ft  Co.,  44 
F.  539. 

A  claim  of  a  lien  for,  and  payment  by  the 
receiver  of  railroad  property  of,  delinquent  tax- 
es on  such  property,  sold  under  decree  of  fore- 
closure, is  in  time,  where  the  intervening  peti- 
tion making  such  claim  wa»  filed,  and  the  final 
adjudication  establishing  such  lien  made,  within 
the  time  expressly  named  in  the  decree  of  fore- 
closure for  the  presentment  of  any  claims  for 
allowance,  although  such  petition  was  filed  aft- 
er the  confirmation  of  the  sale,  but  while  the 
property  was  still  in  the  possession  of  the  re- 
ceiver, and  the  latter  had  been  discharged  before 
such  final  adjudication.  Decree,  62  P.  987,  10 
N.  M.  416;  affirmed.— United  States  Trust  Co. 
V.  Territory  of  New  Mexico,  22  S.  Ct  172,  183 
U.  S.  535.  46  L.  Ed.  315. 

^s»151«  Allowance  or  disallowaiioei* 

See  42  Cent  Dig.  Receivers,  IS  269-271. 

The  right  of  a  receiver  to  appeal  from  the 
allowance  of  a  claim  against  the  property  does 
not  necessarily  fail  when  the  receiversnip  is  ter- 
minated to  the  extent  of  surrendering  the  prop- 
erty, as  it  is  a  common  practice  for  courts  to 
turn  over  the  property  before  the  final  settle- 
ment of  all  claims  against  it,  and  to  continue 
the  powers  of  the  receiver  in  relation  thereto; 
and  where  the  court,  after  turning  over  the 
property,  allows  an  appeal  by  the  receivev  from 
an  order  allowing  a  claim  against  it,  the  pre- 
sumption is  that  the  receiver  is  still  authorized 
to  prosecute  the  appeal.  Judgment,  80  F.  909, 
26  C.  C.  A.  279,  modified.— Bosworth  v.  Ter- 
minal R.  Ass'n  of  St.  Louis,  19  S.  Ct  825, 174 
U.  S.  182,  43  U  Ed«  941x 
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^=»154«  'Expenm^m  of  reoei¥«ni]&ip» 

See  42  Cent.  Dig.  Recelyers,  Si  279-282;    18  Cent 
Dig.  Costs.  S  841. 

Where  there  are  no  surplus  earnings,  an  at- 
torney is  not  entitled  to  compensation  out  of 
the  corpus  of  the  property  for  advice  to  parties 
interested  in  the  road,  who  advance  money  to 
keep  the  road  going,  and  to  prevent  foreclosure 
proceedings,  as  such  advice  does  not  benefit,  the 
security  holders,  but  is  a  disadvantage  to  them, 
since  by  it  these  subsequent  advances  were  giv- 
en equali^  with  the  prior  mortgages. — ^Louis- 
ville, E.  &  St  L,  R.  (JO.  V.  Wilson,  138  U.  S. 
501,  11  S.  C3t.  405,  34  D.  Ed.  1023. 

Where  there  are  no  surplus  earnings,  an  at- 
torney who  recovers  for  a  railroad,  in  the  hands 
of  a  receiver,  engines  formerly  lea^d  by  it 
to  another  road,  and  rent  for  their  use,  is  enti- 
tled to  a  reasonable  compensation,  to  be  paid 
opt  of  the  corpus  pt  the  property,  as  the  benefit 
of  the  recovery  inured  to  tne  security  holders. 
—Id. 

Costs  of  receivership  should  not  be  assess- 
ed against  complainant  on  reversal  of  order  ap- 
pointing the  receiver,  where  the  receivership 
has  gone  on  pending  the  appeal,  but  such  costs 
should  be  paid  out  of  the  fund  realized  in  court. 
Judgment  (C.  C,  A.  1907)  State  of  Texas  v. 
Palmer,  158  F.  705,  85  C.  C.  A.  603,  22  L.  R. 
A,  (N.  S.)  316,  modified.— Palmer  v.  State  of 
Texas,  29  S.  Ct  280,  212  U.  S.  118,  53  L.  Ed. 
435. 

^=»155*  Ejcpenses  of  oontiniiamoe  of  busi- 
ness by  rcoeiTor, 

See  42  Cent  Dig.  Receivers,  88  288-292. 

Where  a  mortgagor  held  a  leased  road  un- 
der a  lease  providing  for  rent  and  payment  for 
depreciation,  and  permitting  the  lessor  to  use 
part  of  such  road  on  payment  of  a  monthly 
rental  to  the  lessee,  and  the  receiver  of  the 
lessee  ran  it  as  part  of  the  mortgaged  road,  and 
permitted  the  rent  to  fall  into  arrear,  though 
the  monthly  rental  was  collected  from  the 
lessee,  it  was  proper  to  allow,  as  a  prior  lien 
to  the  mortgage,  claims  for  operating  supplies 
and  materials  for  the  road  while  so  run. — Milten- 
berger  v.  Logansport,  C.  &  S.  W.  R.  Co.,  106 
U.  S.  286.  1  S.  Ct  140,  27  L.  Ed.  117. 

Where  the  mortgagor  held  a  leased  road  un- 
der a  written  lease  providing  for  rent  and  pay- 
ment for  depreciation,  and  for  the  use  of  a  part 
of  the  road  by  the  lessor,  and  for  the  payment 
therefor  of  a  monthly  rental  to  the  lessee,  and 
the  successive  receivers  took  possession  of  the 
leased  road,  and  ran  it  as  a  continuation  of 
the  mortgaged  road,  and  paid  the  rent  for  part 
of  the  time,  the  rest  being  permitted*  to  fall 
into  arrears,  though  the  monthly  rental  from 
the  lessor  to  the  lessee  for  the  use  of  part  of 
the  road  was  collected,  it  was  proper,  on  final 
decree,  to  allow  the  lessor,  as  a  claim  preferred 
to  the  first  mortgage,  a  sum  for  the  use  of  the 
road,  based  on  the  actual  value  of  its  use 
by  the  receivers.— Id. 

A  court  of  equity  may  authorize  the  re- 
ceiver of  a  railroad  to  bufld  additional  pieces 
of  road  and  a  bridge,  which  will  increase  the 
value  of  the  road,  and  to  purchase  rolling  stock 
needed  for  the  operation  of  the  road,  and  may 
make  the  cost  of  such  improvements  a  lien  prior 
to  that  of  the  mortgages  on  the  road. — ^Id. 

The  renewal  at  maturity  of  commercial 
paper  given  for  a  debt  owing  by  a  receiver  of  a 
railroad  company  for  current  expenses  is  not  a 
waiver  of  a  claim  on  the  fund  in  his  hands,  on 
which  it  is  a  charge.— Bumham  v.  Bowen,  111 
U.  S.  776,  4  S.  Ct  675,  28  L.  Ed.  596. 

i 

Notes  for  money  borrowed  by  the  receiver 
without  authority  first  procured  from  the  court, 
although  the  money  was  intended  to  be  used  for 
the  purposes  of  the  receivership,  cannot  be  al- 
lowed priority  in  payment  over  bonds,  for  the 


reason  that  the  borrowing  of  the  mone^  for 
which  the  notes  were  given  was  not  sanctioned 
in  advance  by  the  court — Union  Trust  Co.  v. 
Illinois  Midland  Ry.  Co.,  117  U.  S.  434,  6  S. 
Ct  809,  29  L.  Ed.  963. 

When  the  current  income  of  a  railroad  in 
the  hands  of  a  receiver  is  diverted  to  the  im- 
provement of  the  property  by  the  receiver,  and 
debts  for  operating  expenses  are  not  paid,  pro- 
vision should  be  made,  in  foreclosing  a  mort- 
gage on  the  road,  to  pay  such  debts  out  of  the 
proceeds  of  the  sale  of  the  property. — Id. 

Where  the  mortgaged  rolling  stock  of  a 
railroad  is  in  peril  of  seizure  under  a  judgment, 
and  the  railroad,  alleging  the  judgment  to  be 
wrongful,  obtains  an  injunction  against  such 
seizure,  one  who  becomes  surety  on  the  injunc- 
tion bond,  the  injunction  having  been  dissolved 
and  judgment  recovered  ^  against  him,  has  an 
equity  to  be  paid  out  of  the  property  of  the 
railroad  which  is  sold  to  the  mortgagees  at 
the  foreclosure  sale,  es^edally  when  they  have 
purchased  expresslv  subject  to  intervening  claims 
that  may  be  declared  paramount,  where  the 
receiver  has  used  earnings  to  increase  the  corpus 
of  the  estate,  and  where  the  surety  has  shown 
an  intention  to  look  to  the  company's  proper- 
ty as  well  as  its  personal  security  by  taking  a 
cnattel  mortgage  on  certain  locomotives. — Un- 
ion Trust  Co.  V.  Morrison,  126  U.  S.  591,  8  S. 
Ct  1004.  31  li.  Ed.  825. 

A  railroad,  after  mortgaging  its  realty,  pur- 
chased rolling  stock  on  the  installment  plan; 
the  contract  being  in  the  form  of  a  lease.  A  re- 
ceiver was  appointed  at  the  suit  of  a  judgment 
creditor,  and  took  possession  of  the  rolhng  stock. 
Subsequently  suit  to  foreclose  the  mortgage  was 
begun,  and  another  receiver  was  appointed,  who 
surrendered  the  rolling  stock  to  the  vendor. 
Held,  that  the  vendor  was  entitled  to  a  prior 
lien  for  compensation  for  the  use  of  the  rolling 
stock  by  the  receiver  in  the  mortgage  foreclo- 
sure, since  the  receiver  took  possession  of 
the  rolling  stock  at  the  instance  of  the  trustee 
of  the  mortgage,  and,  until  the  surrender,  used 
it  for  the  benefit  of  the  realty.— Kneeland  v. 
American  Loan  &  Trust  Ca,  136  U.  S.  89,  10  S. 
Ct  950,  34  L.  Ed.  379. 

Where  the  receiver  of  a  railroad  took  pos- 
session of  a  leased  line,  and  operated  it  for  a 
short  time,  keeping  separate  accounts,  diverting 
none  of  its  eainings  to  the  benefit  of  the  main 
line  or  its  creditors,  and  with  an  express  recog- 
nition by  the  court  of  the  lessor's  right  to  pos- 
session on  proper  application,  the  rental  was 
not  an  expense  originating  in  the  course  of  the 
receiver's  administration,  and  entitled,  as  such, 
to  priority  over  the  mortgage  lien.— Quincy,  M. 
&  P.  R.  Co.  V.  Humphreys,  145  U.  S.  82,  12 
S.  Ct.  787,  36  L.  Ed.  632,  affirming  decree  (C. 
C.)  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P. 
Ry.  Co.,  34  F.  259. 

Certain  cars  were,  by  agreement  between  the 
receiver  and  the  car  company,  stored  on  the  side 
tracks  of  the  railroad  pending  a  replevin  suit 
wherein  title  to  them  was  involved,  the  receiver 
being  granted  the  right  to  use  them  for  local 
traffic.  Thereafter  the  receiver  made,  on  the 
contract  by  which  other  cars  were  leased  to 
him,  an  indorsement  showing  an  agreement  to 
hold  the  replevied  cars  on  the  same  terms,  and 
pay  the  same  rental  therefor.  He  testified  that 
this  new  agreement  was  never  consummated,  but 
that  it  was  understood  that  it  was  not  to  take 
effect  until  the  replevin  suit  was  determined,  and 
he  had  applied  to  the  court  for  leave  to  make 
such  a  contract.  Upon  this  point  there  was  a 
conflict  in  the  evidence,  but  it  was  shown  that 
he  used  the  cars  before  either  of  these  events 
occurred.  Held,  that  the  claim  for  rent  of  these 
cars  was  properly  allowed  in  priority  to  that 
of  the  mortgages.— Thomas  v.  Western  Car  Co., 
149  U.   S.  95,  13  S.  Ct  824,  37  L.  Ed.  663, 
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affirming  decree  (G.  C.)  Same  v.  Peoria  ft  R.  L 
R.  Co.,  86  F.  808. 

The  owner  of  cars  which  had  been  rented 
to  the  receiver  of  a  railroad  companv  is  entitled 
to  allowances  of  the  amount  expended  by  it  in 
putting  the  cars  in  good  running  order  after 
they  were  surrendered  to  it  the  receiver  hfiving 
contracted  to  do  so,  and  failed  to  do  it;  but  it 
cannot  daim  the  cost  of  practically  rebuilding 
such  cars,  especially  where  they  were  shown  not 
to  have  been  in  good  running  order  when  de- 
livered to  the  receiver. — ^Id. 

In  foreclosure  of  a  railroad  mortgage,  it  is 
within  the  discretion  of  the  court,  however,  to 
decree  priority  over  the  mortgage  to  a  claim  for 
rental  of  cars  accruing  during  the  receivership 
until  the  surrender  of  the  cars.— Id. 

The  superior  right  of  one  who  furnished  nec- 
essary supplies  for  the  operation  of  a  railroad 
to  be  paid  from  surplus  earnings  in  the  hands 
of  a  receiver  does  not  depend  on  whether  in- 
come was  diverted  by  the  company  prior  to  the 
receivership.  Decree,  Clark  v.  Central  R.  & 
Banking  Co.  of  Georgia,  66  F.  803,  14  C.  C.  A. 
112,  affirmed.— Virginia  &  A.  Coal  Co.  v.  Cen- 
tral R.  &  Banking  Co.  of  Georgia,  18  S.  Gt. 
657,  170  U.  S.  355,  42  L.  Ed.  1068. 

One  who  furnishes  supplies  necessary  to  the 
operation  of  a  railroad  as  a  continuing  business 
has  the  same  right  to  payment  from  surplus 
earnings  in  the  hands  of  a  receiver  subsequently 
appointed  whether  such  supplies  were  sold  to  the 
company  owning  the  property  or  to  a  lessee,  and 
in  the  latter  case  it  is  immaterial  whether  the 
lease  is  valid  or  not.  Decree  Clark  v.  Central 
Railroad  &  Banking  Go.  of  Georgia,  66  F.  808, 
14  O.  G.  A.  112,  affirmed.— Virginia  &  A.  Coal 
Go.  V.  Central  Railroad  &  Banking  Go.  of 
Georgia,  18  S.  Gt  657,  170  U.  S.  355,  42  L. 
Ed.  1068. 

^s>156.  Friority  of  naiieoitred  deMs,  in* 
ovrred  before  reoeivership,  to 
pre-ezistins  liens. 

See  42  Cent  Dig.  Receivers,  81  293-Sll. 

^=9157.  — —  In.  seneraL 

See  42  Cen't  Dig.  Receiyers,  U  298-SOO. 

A  railroad  company,  after  executing  a  mort- 
gage on  its  realty,  purchased  from  interveners 
roUing  stock,  to  be  paid  for  in  installments,  the 
contract  being  in  the  form  of  a  lease,  and  the 
title  to  remain  in  the  vendor  until  it  was  fully 
paid  for.  A  receiver  was  appointed  in  a  suit  by 
a  judgment  creditor  of  the  company,  and  took 
possession  of  all  its  property,  including  the  roll- 
ing stock.  The  mortgagees  were  made  parties 
to  the  suit,  but  neither  objected  nor  consented  to 
the  appointment  of  the  receiver.  Afterwards 
suit  was  brought  to  foreclose  the  mortgage,  and 
at  the  mortgagee's  request  another  receiver  was 
appointed.  Before  the  decree  of  sale  the  rolling 
stock  was  delivered  to  the  interveners.  Held 
that,  since  the  first  receiver  was  not  appointed 
at  the  instance  of  the  mortgagees,  the  interven- 
ers were  not  entitled  to  have  their  claim  for 
rental  of  the  rolling  stock  during  such  receiver- 
ship paid,  in  preference  to  the  mortgage  debt, 
out  01  the  proceeds  of  the  foreclosure  sale  of  the 
realty.— Kneeland  v.  American  Loan  &  Trust 
Co.,  136  U.  S.  89,  10  S.  Gt  950,  34  L.  Ed.  379. 

In  railroad  foreclosure  proceedings,  accom- 
panied by  a  receivership,  it  is  the  duty  of  the 
court  at  times  to  give  to  certain  unsecured 
claims  a  priority  over  the  mortgage  debt.  De- 
cree 84  F.  539,  28  C.  C.  A.  202,  reversed.— 
Louisville  Trust  Co.  v.  Louisville,  N.  A.  &  G. 
Ry.  Co.,  19  S.  Ct  827,  174  U.  S.  674,  48  L. 
Ed.  1180. 

The  right  to  assert  a  claim  against  the 
property  of  a  railroad  company,  or  its  income, 
in  preference  to  mortgage  debts,  is  not  at  all  af- 
fected by  the  sale  of  the  property  held  by  re- 
ceiverBy  or  by  the  fact  of  its  transfer  to  a  pur- 


chaser, where  the  rights  of  such  claimant  are  ex- 
pressly reserved  by  the  court  in  the  decree  of 
sale  and  the  order  confirming  the  sale.  Decree 
76  F.  492,  22  C.  C.  A.  289,  affirmed.— Southern 
Ry.  Co.  V.  Carnegie  Steel  Co.,  20  S.  Gt.  347,  176 
U.  S.  257,  44  L.  Ed.  458. 

^=9 158.  —  Purpose  for  wHIcli  debt  eon^ 
traoted. 

See  42  Cent.  Dig.  Receivers,  8f  SOl-306. 

Where  a  railroad  in  the  hands  of  a  receiver 
has  no  surplus  earnings,  an  attorney  is  not  en- 
titled to  compensation  for  services  rendered  the 
railroad  company  prior  to  its  going  into  the 
hands  of  the  receiver,  which  services  in  no  way 
added  to  the  security  of  the  mortgagees  nor  en- 
hanced the  value  of  the  property. — ^LouisviUe, 
E.  &  St  L.  R.  Go.  V.  Wilson,  138  U.  S.  501.  11 
S.  Gt  405,  84  L.  Ed.  1023. 

The  term  *'wages  of  employes,"  decreed  to 
be  paid  by  the  receiver  in  foreclosure  proceed- 
ings out  of  the  income  of  a  railroad,  does  not  in- 
clude the  services  of  counsel  employed  for  spe- 
cial purposes.— Id. 

A  claim  for  supplies  furnished  for  operating 
a  railroad  before  the  appointment  of  a  receivei 
may  be  ordered  paid  out  of  the  fund  arising 
from  the  sale  of  the  road,  in  preference  to  the 
mortgage  bondholders.— Kneeland  v.  Bass  Foun- 
dry &  Machine  Works,  140  U.  S.  592,  11  S.  Gt. 
857.  35  L.  Ed.  543. 

In  proceedings  to  foreclose  a  railroad  mort- 
gage, it  is  error  to  decree  priority  over  the  mort- 
gage debt  to  a  claim  for  rental  of  cars,  accruing 
during  the  six  months  preceding  the  appoint- 
ment of  a  receiver  in  the  foreclosure  proceedings, 
such  cars  not  being  supplies,  so  as  to  entitle  the 
person  furnishing;  them  to  priority  of  payment; 
and  this  is  especially  true  where  the  car  com- 
pany had  expressly  reserved  the  right  to  termi- 
nate the  lease  upon  the  railroad's  failure  to  pay 
promptly  the  interest  on  its  bonds  and  other  lia- 
bilities, and  the  officers  of  the  car  company  were 
also  officers  of  the  railroad  companv,  and  were 
hence  ch^argeable  with  notice  of  the  financial 
condition  of  the  latter. — Thomas  v.  Western 
Car  Co..  149  U.  S.  95,  13  S.  Ct.  824.  37  L.  Ed. 
663,  reversing  decree  (C.  G.)  Same  v.  Peoria  & 
R.  I.  Ry.  Co.,  86  F;  808. 

The  equities,  in  respect  to  railroad  income, 
of  a  creditor  furnishing  that  which  protects 
and  preserves  the  mortgage  security  and  ma- 
terially increases  its  value,  are  none  the  less, 
because  the  original  debt  was  evidenced  by  notes 
of  the  railroad  company,  taken  for  its  conven- 
ience and  renewed  for  its  accommodation.  De- 
cree 76  F.  492,  22  C.  G.  A.  289,  affirmed,- 
Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  20  S. 
Gt.  347,  176  U.  S.  257,  44  L.  Ed.  458. 

A  debt  for  rails  bought  by  a  railroad  com- 
pany shortly  before  the  appointment  of  receiv- 
ers, and  needed  to  operate  the  road  properly 
and  for  the  safety  of  persons  and  property 
transported,  is  as  much  a  current  debt  in  the 
ordinary  course  of  the  business  of  the  railroad 
company,  which  has  a  preference  over  a  mort- 
gage debt  in  respect  to  the  current  income  of 
the  road,  as  if  it  were  a  debt  incurred  by  the 
receivers  under  order  of  the  court. — Id. 

The  use  of  a  part  of  the  rails,  bought  by 
a  railroad  company  to  keep  its  lines  in  safe  con- 
dition, to  repair  other  roads  under  its  control 
and  in  its  possession,  whose  preservation  in 
proper  condition  is  vital  to  its  successful  opera- 
tion, will  not  preclude  a  right  to  a  preference  in 
payment  of  that  claim  over  the  mortgage  debt 
out  of  the  current  income  of  the  railroad. — Id. 

Demanding  and  receiving  collateral  securi- 
ty to  a  large  amount  from  a  railroad  company 
for  a  debt  on  account  of  rails  to  be  used  in  re- 
pairing the  road  is  a  circumstance  tending  to 
show  that  the  seller  did  not  regard  itself  as  en- 
titled to  an  equitable  claim  upon  net  earnings 
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in  preference  to  mortgage  creditors,  who  relied 
on  the  general  credit  of  the  railroad  company. 
Decree  79  F.  202.  24  a  C.  A.  487,  affirmed.— 
Lackawanna  Iron  &  Coal  Co.  v.  Farmers*  Loan 
&  Trnst  Co.,  20  S.  Ot  363,  176  U.  S.  298,  44 
L.  Ed.  475. 

A  claim  for  the  purchase  price  of  rails  im- 
peratively required  to  make  a  railroad  safe  for 
the  transportation  of  persons  and  property  will 
not  be  deemed  a  current  debt,  which  may  be 
paid  out  of  the  current  receipts  of  a  railroad 
company  in  preference  to  a  mortgage  debt,  if 
the  repairs  to  the  road  needed  to  put  it  in  prop- 
er condition  are  so  extensive  as  to  amount  to  a 
reconstruction,  or  the  construction  of  a  new 
road.— Id. 

A  claim  for  the  ties  necessary  to  the  pres- 
ervation of  a  railroad,  furnished  within  six 
months  of  the  appointment  of  a  receiver,  is  not, 
in  the  absence  of  any  special  circumstances  oth- 
er than  the  receiver's  use  of  those  ties  on  hand 
at  the  time  of  his  appointment,  in  the  mainte- 
nance of  the  railroad  as  a  going  concern,  enti- 
tled to  preference  over  a  lien  expressly  created 
by  a  mortgage  of  the  railroad  property,  recorded 
before  the  contract  under  which  the  ties  wer« 
furnished  was  made.  Decree  124  F.  721,  59  C. 
C.  A.  637.  affirmed.— Gregg  v.  Metropolitan 
Trust  Co.,  25  S.  Ct.  415,  197  U.  S.  183,  49  L. 
Ed.  717. 


over  the  mortgage  creditors  in  the  distribution 
or  application  of  the  net  earnings  of  the  com- 
pany enforced  against  the  mortgaged  property 
or  its  proceeds.  Decree  76  F.  492,  22  C.  C.  A. 
289,  affirmed.— Southern  Ry.  Co.  v.  Carnegie 
Steel  Co.,  20  S.  Ct  347,  176  U.  S.  257,  44  L. 
Ed.  458. 


«—  DiTersloa  of  inoome. 

See  42  Cent.  Dig.  Redelvers,  S8  307.  306. 

On  foreclosure  of  a  railroad  mortgage, 
where,  upon  final  settlement  after  sale,  it  ap- 
peared that,  although  the  gross  income*  which 
before  had  been  insufficient  to  pay  operating  ex- 
penses, had,  under  the  receivership,  yielded  a 
considerable  surplus,  debts  for  labor  and  sup- 
plies, incurred  within  six  months  preceding  the 
appointment  of  the  receiver,  and  which  had  been 
ordered  to  be  paid  after  discharge  of  the  operat- 
ing expenses,  had  not  been  paid  from  income, 
but  that  it  had  been  expended  in  additional 
grounds,  rolling  stock,  repairs,  and  improve- 
ments, it  was  proper  for  the  court  to  order  their 
payment  from  the  proceeds  of  sale  prior  to  the 
payment  of  the  bonds. — Union  Trust  Co.  v. 
Souther,  107  U.  S.  591,  2  S.  Ct.  295,  27  L.  Ed. 
488;  Same  v.  Fitzgerald,  107  U.  S.  595,  2  S. 
Ct  298,  27  L.  EM.  490. 

\%here,  on  foreclosure  of  a  mortgage  on  a 
railroad,  the  current  earnings  are  applied,  by 
order  of  the  court,  to  the  improvement  of  the 
property,  bein^  thus  used  for  the  benent  of  the 
mortgage  creditors,  before  current  expenses  are 
paid,  ttie  mortgage  security  is  chargeable  in 
equity  with  the  restoration  of  the  fund  thus 
improperly  diverted  and  applied  to  the  use  of 
the .  mortgage  creditors. — ^Bumham  v.  Bowen, 
111  V.  S.  776,  4  S.  Ct  675,  28  L.  Ed.  596. 

A  receiver  was  appointed  of  a  railroad  form- 
ed of  consolidated  lines,  -some  being  leased. 
At  the  time  of  the  appointment  the  preferred 
indebtedness  of  the  consolidated  road  was  so 
great  that  the  net  earnings  of  the  system  dur- 
ing the  receivership  were  only  a  small  fraction 
thereof.  Held,  that  no  equity  could  arise  for 
the  payment  of  the  rental,  on  the  theory  of  re- 
storing diverted  earnings.— Quincy,  M.  &  P. 
R.  Co.  V.  Humphreys,  145  U.  S.  82,  12  S.  Ct. 
787,  36  L.  Ed.  632,  affirming  decree  (C.  C.) 
Central  Trust  Co.  v.  Wabash,  St  L.  &  P.  Ry. 
Co.,  34  F.  259. 

A  diversion  ot  railroad  income  from  the 
payment  of  a  current  debt,  such  as  the  price  of 
rails  needed  to  keep  the  road  in  proper  repair, 
by  using  the  money  for  the  benefit  of  mortgage 
•creditors  in  paying  for  permanent  improve- 
ments, rentals,  and  interest  on  the  mortgage 
debt,  entitles  those  who  have  claims  for  such 
current  debts  to  have  their  claim  of  priority 


—  Time  of  inovrrlns  debt. 

See  42  Cent  Dig.  ReceiverB,  |i  309,  810. 

A  court  of  equity,  in  the  foreclosure  of  a 
railroad  mortgage,  may  properly  direct  the  re- 
ceiver to  pay  indebtedness,  not  exceeding  $10,- 
000,  to  connecting  lines  for  materials  and  re- 
pairs, and  fbr  ticket  and  freight  balances,  even 
though  part  was  incurred  more^than  90  days 
before  the  receiver's  appointment. — Miltenber- 
ger  V.  Logansport,  C.  &  S.  W.  R.  Co.,  106  U. 
S.  286,  1  S.  Ct  140,  27  L.  Ed.  117. 

Under  the  power  of  a  court  of  equity,  in 
proceedings  to  foreclose  a  railroad  mortgage, 
to  allow  expenditures  by  the  receiver  for  the 
preservation  and  management  of  the  property, 
which  shall  be  prior  to  the  mortgage,  he  was 
properly  permitted  to  pay  the  arrears  of  oper- 
ating expenses  for  90  days  prior  to  his  appoint- 
ment.—Id. 

A  claim  accruing  back  of  the  six  months 
inunediately  preceding  the  appointment  of  a 
railroad  receiver  may,  under  the  circumstances 
of  particular  cases,  be  accorded  the  same  pri- 
ority in  the  distribution  of  earnings  that  be- 
longs to  like  claims  arising  within  that  period. 
In  this  case  such  priority  was  given  to  claims 
preceding  the  receiver's  appointment  by  from  9 
to  11  months.  Decree  76  F.  492,  22  C.  C.  A. 
289,  affirmed.— Southern  Ry.  Co.  v.  Carnegie 
Steel  Co.,  20  S.  Ct  347,  176  U.  S.  257,  44  L. 
Ed.  458. 

^=»162.  Priorities   of  liens  mad  inonin* 
branees. 

See  42  Cent.  Dig.  Receivers,  8  277. 

The  holders  of  overdue  bonds  are  not  en- 
titled to  the  net  earnings  in  the  hands  of  a 
receiver,  appointed  in  a  suit  by  a  judgment 
creditor  for  the  protection  of  his  interests, 
when  they  have  made  no  demand  therefor  under 
the  provisions  of  their  mortgages,  even  though 
in  his  bill  such  creditor  seeks  relief  subject  to 
their  rights.— Sage  v.  Memphis  &  L.  R.  Co., 
125  U.  S.  361,  8  S.  Ct  887,  31  L.  Ed.  694. 


See  42  Cent  Dig.  Receivers,  88  SU-SIS. 

Where  judgment  is  recovered  against  a  re- 
ceiver, interest  should  be  allowed  on  a  dividend 
previously  declared  by  him  from  the  date  there- 
of.—Armstrong  V.  American  Exch.  Nat.  Bank, 
133  U.  S.  433,  10  S.  Ct  450,  33  L.  Ed.  747. 

Where  the  owner  of  cars,  which  had  been 
rented  to  a  railroad  company  and  subsequently 
had  been  used  by  the  receiver  of  the  road,  ap- 
plied to  the  court  for  priority  over  the  mort- 
gage for  its  claim  for  rent  of  cars  during  the 
six  months  immediately  prior  to  the  receiver- 
ship and  during  the  receivership,  for  the  cost 
of  putting  the  cars  in  good  running  order  after 
surrender  by  the  receiver,  and  for  the  cost  of 
practically  rebuilding  some  of  such  cars,  of 
which  the  first  and  last  items  were  not  allow- 
ed, the  owner  of  the  cars  is  not  entitled  to  in- 
terest on  the  items  which  were  allowed  during 
the  period  that  they  were  in  litigation,  as  the 
mortgagees  are  not  to  be  subjected  to  a  penalty 
for  resisting  claims  which  the  court  finally  re- 
duces or  disallows.— Thomas  v.  Western  Car 
Co.,  149  U.  S.  95,  13  S.  Ct.  824,  37  L.  Ed.  663. 

Interest  during  receivership  should  be  allow- 
ed on  a  claim  for  supplies  sold  to  a  railway 
company  in  Virginia  on  30  days'  credit,  which, 
under  the  local  law,  has  priority  over  bonded 
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indebtedness,  wheK,  before  tbe  credit  period 
expired,  tbe  company  on  its  own  application 
was  placed  in  the  hands  of  a  receiver,  whose 
appointment  continued  under  a  bill  for  fore- 
closure; the  property  being  returned  to  de- 
fendant on  a  readjustment  plan. — American 
Iron  &  Steel  Mfg.  Co.  v.  Seaboard  Air  Line 
Ry.,  34  S.  Ct.  5^,  233  U.  S.  261,  58  L.  Ed. 

VI.  ACTIONS. 

Conflicting  jurisdiction  of  state  courts  and  fed- 
eral courts,  see  Courts,  ^==»501. 

Jurisdiction  of  federal  courts,  see  Courts,  ^=» 
295. 

^=»107«  Bights  of  aotiom  by  veoeiTers. 

See  42  Cent.  Dig.   ReceiverB,   8  820. 

Receivers  in  possession  of  street  railway 
property  under  a  decree  of  a  federal  Circuit 
Uourt  may,  with  the  authority  of  that  court, 
maintain  an  ancillary  bill  to  remove  a  cloud 
cast  upon  the  title  to  such  property  by  the 
claim  of  the  municipality  that  the  rights  and 
franchises  of,  the  street  railway  companies 
would  expire  on  a  specified  date,  and  bv  its 
asserted  purpose  to  resume  possession  of  the 
streets  on  that  date,  and  to  resort  to  all  legal 
means  to  protect  its  rights  against  what  it 
deemed  the  unfounded  claims  of  the  railway 
companies  as  to  the  duration  of  their  franchises. 
Decree  Govin  v.  City  of  Chicago,  132  F.  848, 
reversed.— Blair  v.  City  of  Chicago,  26  S.  Ct 
427,  201  U.  S.  400,  50  U  Ed.  801. 

^salOO.  Defenses  against  reeelTenk 

See  42  Cent  Dig.  Receivers,  I  228. 

Where  an  insurance  company  issues  to  a 
receiver  a  policy  on  his  interest  as  receiver, 
with  full  icnowledge  of  the  capacity  in  which 
he  acts,  it  is  no  defense  to  an  action  on  the 
policy  that  the  receiver  had  no  special  instruc- 
tions to  expend  money  in  his  bands  for  the 
fayment  of  premiums.— Thompson  v.  Phenix 
ns.  Co.,  136  U.  S.  287,  10  S.  Ct  1019,  34  L. 
Ed.  408. 

^s»171.  Set-ofP  and  oonnterolalm* 

See  42  Cent  Dig.  Receivers,  8  825. 

A  counterclaim  or  set-oflf  comes  within  the 
spirit  of  the  act  of  August  13,  1888  (25  Stat 
436)  c.  866,  I  3,  granting  the  right  to  «ue  a 
receiver  of  a  federal  court  without  leave  of  the 
court  appointing  him,  and  gives  a  defendant 
sued  by  such  a  receiver  in  a  state  court  the 
right  to  plead  a  set-oflf  against  him  in  that 
court.— Grant  v.  Buckner,  19  S.  Ct  163,  172 
U.  S.  232,  43  L.  Ed.  430. 

^s»174.  Leave  of  eonrt  to  sne  reeeiver* 
See  42  Cent  Dig.  Receivers,  99  333-248. 

Act  Cong.  March  3,  1887,  |  3,  24  Stat  552, 
c.  873  [U.  S.  Comp.  St  1901,  p.  582],  provid- 
ing that  every  receiver  appointed  by  a  feder- 
al court  may  be  sued  "in  respect  of  any  act  or 
transaction  of  his  in  carrying  on  the  business" 
without  leave  of  the  court  appointing  him,  ap- 

Elies  to  such  a  receiver  in  respect  of  an  act  of 
is  predecessor  in  the  office. — McNulta  v.  Loch- 
ridge,  141  U.  S.  327,  12  S.  Ct  11,  35  L.  Ed. 
796. 

Act  Cong.  March  3,  1887,  f  8,  24  Stat'  554, 
c.  373  [U.  S.  Comp.  St  1901,  p.  582],  authoriz- 
ing suits  against  receivers  without  leave  of  the 
appointing  court  was  applicable  to  causes  of 
action  then  existing,  and  to  pending  receiver- 
ships: and  the  proviso  in  section  6  that  **thi8 
act  shall  not  affect  the  jurisdiction  over  or 
disposition  of  any  pending  suit  was  merely 
intended  to  limit  the  effect  of  the  repealing 
clause  contained  in  that  section.— Texas  &  P. 
Ry.  Co.  V.  Cox,  145  U.  S.  593,  12  S.  Ct  905, 
86  U  Ed.  829. 


Act  Cong.  March  3,  1887,  {  8,  24  Stat  654, 
c.  373  riJ.  S.  Comp.  St  1901,  p.  582],  authoris- 
ing stiits  against  receivers  of  railroads  without 
special  leave  of  court  was  intended  to  place 
such  receivers  upon  tne  same  plane  with  the 
railroad  companies,  as  respects  their  liability 
to  be  sued  for  acts  done  while  operating  rail- 
roads.—Eddy  V.  Lafayette,  163  U.  S.  456,  16 
S.  Ct  1082.  41  L.  Ed.  225,  affirming  judgment 
49  F.  807,  i,C.  C.  A.  441. 

^:»180.  Prooess  and  appearanoob 

See  42  Cent  Dig.  Receivers,  S  858. 

Under  Act  Cong.  March  3,  1887,  24  Stat 
554,  c.  373  [U.  S.  Comp.  St  1901,  p.  582], 
authorizing  suits  to  be  brought  against  receiv- 
ers of  railroads  without  special  leave  of  courts 
receivers  of  a  railroad  are  properly  sued  in  In- 
dian Territory,  for  injuries  inflicted  therein,  on 
process  served  by  delivery  of  a  copy  thereof  to 
one  of.  their  station  agents  in  charge  of  a  rail- 
way station  therein,  since  the  Arkansas  laws, 
made  applicable  to  Indian  Territory,  make 
such  service  good  on  a  railway  company  or  a 
foreign  corporation,  and  the  act  of  congress  wa» 
designed  to  place  receivers  on  the  same  plane 
as  railway  companies  as  respects  the  manner 
of  service  of  process.— Eddy  v.  Lafayette,  163 
U.  S.  456,  16  S.  Ct  1082,  41  L.  Ed.  225,  af- 
firming judgment  49  F.  807,  1  C.  C.  A.  441. 

^=»188.   Appeal  and  error. 
See  42  Cent.  Dig.  Receivers,  S  278. 

A'  receiver,  while  in  a  sense  a  repreeentft- 
tive  of  the  court  *is  also  a  custodian  of  prop- 
erty, and  as  such  has  obligations  to  the  parties 
owning  it  or  interested  in  it,  and  certain  rights 
and  powers  with  reference  thereto,  to  be  exer- 
cised independently  of  the  court.  He  may  de- 
fend the  estate  in  his  possession,  both  in  the 
court  appointing  him  and  by  appeal,  (1)  against 
all  claims  antagonistic  to  the  rights  of  both 
parties  to  the  suit^  and  (2)  against  claimB  an- 
tagonistic to  the  rights  of  either  party,  subject 
to  tbe  limitation  that  he  may  not,  in  such  de- 
fense, question  any  order  or  decree  of  the  court 
as  between  the  parties,  or  any  order  or  decree 
resting  in  the  discretion  of  the  court;  as  for 
instance,  a  condition  imposed  on  the  receiver- 
ship by  the  order  under  which  he  derives  his 
powers,  requiring  him  to  pay  a  certain  class  of 
claims.  He  may  also  appeal  from  any  order  or 
decree  which  afFects  his  personal  rights,  pro- 
viding it  is  not  one  resting  in  the  discretion  of 
the  court ;  as  an  order  directing  him  in  the  ad- 
ministration of  the  estate,  or  for  his  removal* 
Judgment  80  P.  969,  26  C.  C.  A.  279.  modified. 
^Bosworth  V.  Terminal  R.  Ass'n  of  St  Loui8» 
19  S.  Ct  625,  174  U.  S.  182,  43  L.  Ed.  941.    ' 


Vn.  ACCOUIITINO   AND    COMP£NSAi» 

.  TION. 


C]iar8:es. 
See  42  Cent  Dig.  Receivers,  |  28S> 

A  man  and  wife  conveyed  the  wife*a  sepft* 
rate  real  estate  to  secure  notes  hdd  by  a  bank 
for  the  husband's  debt  By  consent  of  the  hus- 
band, the  receiver  of  the  bank,  appointed  by  the 
comptroller  of  the  currency,  collected  the  rents 
and  T)aid  them  into  the  United  States  treasury, 
subject  to  the  order  of  the  comptroller.  Sub- 
sequently the  same  person  was  appointed  re- 
ceiver of  the  property,  in  an  action  by  the  wife 
for  an  accounting  of  the  rents  and  profits. 
Heldf  that  the  rents  and  profits  accruing  prior 
to  the  last  appointment  could  not  be  accounted 
for  in  that  action.--Hitz  v.  Jenks,  123  U«  fiW 
297,  8  S.  Ct  143,  31  L.  Ed.  156. 

^=:»195.   Compensation  for  ser^ieoe* 

6ee  42  Gent.  Dig.  Receivers*  8S  3S7-396. 
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^=»196.  —  Right  in  seneral. 

See  42  Cent.  Dig*  Receivers,  K  387,  S89-391. 

On  the  question  of  the  amount  to  be  allow- 
ed as  compensation  to  the  receivers  and  trus- 
tees of  a  railroad  on  foreclosure  of  a  mortgage 
thereon,  for  services  and  expenses  in  managing, 
the  fact  that  one  of  them  had  a  very  liberal 
salary  as  manager  and  superintendent,  with  his 
expenses  paid,  may  be  considered.— Williams 
V.  Morgan,  111  U.  S.  684,  4  S.  Ct.  638,  28  U 
Ed.  559. 

^=»198.  —  Amoimt. 

See  42  Cent.  Dig.  Receivers,  S9  392-396. 

The  compensation  to  be  allowed  a  receiver 
for  his  own  services  and  those  of  his  counsel 
IS  largely  discretionary  with  the  court  from 
which  he  derives  his  appointment,  and  its  action 
will  not  be  disturbed,  unless  the  discretion  is 
abused.— Stuart  v.  Boulware,  133  U.  S.  78, 
10  S.  Ct.  242,  33  L.  Ed.  56a 

On  the  question  of  the  compensation  al- 
lowed the  receiver  of  the  furniture,  etc.,  of  an 
hotel,  he  being  authorized  by  the  court  to  con- 
tinue the  business  pending  the  suit,  it  appeared 
that  while  the  receiver  employed  a  manager, 
and  gave  but  little  personal  attention  to  the 
business,  the  position  was  attended  with  much 
anxiety,  the  hotel  being  kept  open  at  a  loss,  and 
the  receiver  required  to  raise  money  each  month 
to  meet  the  deficiency,  and  that  he  retained  the 
position  against  his  will,  at  request  of  the  par- 
ties in  interest.  Held,  tl\at  an  allowance  of  10 
per  cent,  on  the  receipts,  and  5  per  cent,  on  the 
disbursements,  of  the  business,  amounting  to 
nearly  $2,800  for  the  term  of  seven  months,  hav- 
ing been  allowed  by  the  auditor  and  approved 
by  the  trial  and  appellate  courts,  would  not  be 
disturbed  as  excessive,  though,  had  the  question 
been  an  original  one,  the  compensation  would 
have  been  fixed  at  a  much  smaller  amount— 
Cake  V.  Mohun,  17  S.  Ct  100,  164  U.  S.  3U, 
41  L.  Ed.  447. 

^=»200.  laiabilities  of  parties,  property, 
or  fvnds  for  oompensation  and 
ezpenaos. 

See  42  Cent.  Dig.  Receivera,  S8  897-399.  401. 

The  trustee  in  a  mortgage  of  the  property 
of  a  canal  and  irrigation  company,  who  brings 
a  suit  for  foreclosure  and  sale,  ana  obtains  ^e 
appointment  of  a  receiver  to  take  charge  of 
and  manage  the  property  pendente  lite,  does 
not,  by  reason  of  such  action,  become  personal- 
ly liable  for  money  borrowed,  expenses  incurred, 
and  certificates  issued  by  the  receiver  under 
orders  of  the  court,  in  keeping  the  corporation 
on  its  feet  as  a  going  concern,  which  the  pro- 
ceeds of  the  sale  proved  insufficient  to  pay. 
Decree  (1906)  145  F.  820,  76  C.  O.  A.  396,  re- 
versed.—Atlantic  Trust  Co.  V.  Chapman,  28  S. 
Ct,  406.  208  U.  S.  360,  52  L.  Ed.  528,  13  Ann. 
Cas.  1155. 

^=»203.  Settlement  of  aoooiuat. 

See  42  Cent  Dig.  Receivers.  SS  404-406. 

A  receiver  is  a  principal  party  to  the  col- 
lateral  questions  raised  by  exceptions   to  his 


account,  and  his  motion  to  dismiss  an  appeal 
from  the  decree  thereon,  on  the  ground  that  he 
is  not  a  party  to  the  suit,  must  be  overruled. 
— Hovey  v.  McDonald.  100  U.  S.  150,  3  S. 
Ct.  136,  27  L.  Ed.  888. 

VIII.  FOREIGN  AND  ANCHXART  BE. 


^=»210.  Actions   by    or   against   foreign 
reoeiTors. 

See  42  Cent.  Dig.  Receivers,  If  4L7-420. 

A  judgment  against  the  ancillary  receiver 
in  New  York  of  a  New  Jersey  corporation  will 
bind  only  sudi  portion  of  the  assets  as  have 
come  into  his  hands  as  such,  and  cannot  bind 
the  assets  in  the  hands  of  the  receiver  in  an- 
other state,  where  the  administration  was  orig- 
inally commenced. — ^Reynolds  v.  Stockton,  140 
U.  S.  HM,  11  S.  Ct,  773,  35  L.  Ed.  464.  af- 
firming decree  43  N.  J.  Eq.  (16  Stew.)  211,  10 

A.  385,  3  Am.  St.  Rep.  305. 

• 

The  receiver  of  a  corporation,  with  no  oth- 
er title  to  its  assets  and  property  than  that  de- 
rived from  his  appointment  in  a  suit  brought 
to  adjudicate  and  enforce  liens  and  subject  the 
property  to  the  payment  of  the  claims  of  cred- 
itors, cannot  be  empowered  by  the  court  of  his 
appointment  to  sue  in  a  foreign  jurisdiction, 
either  in  his  own  name  or  in  that  of  the  cor- 

§  oration,  to  realize  its  aasets.  Decree,'  128  F. 
21,  63  C.  C.  A.  51,  affirmed,  and  judgment  (C. 
C.)  Great  Western  Min.  &  Mfg.  Co.  v.  Harris* 
Estate,  111  F.  38,  reversed.— Great  Western 
Min.  &  Mfg.  Co.  V.  Harris,  25  S.  Ct.  770,  198 
U.  S.  561,  49  L.  Ed.  1163. 

A  chancery  receiver  of  a  domestic  cor- 
poration, upon  whom,  as  a  quasi  assignee  and 
representative  ef  the  creditors,  is  conferred  by 
Gen.  Laws  Minn.  1899,  p.  315,  c.  272,  the  au- 
thority to  maintain  an  action  to  enforce  the  lia- 
bility of  stockholders^  may  sue  in  a  foreign  ju- 
risdiction.— Bemheimer  v.  Converse,  27  o.  Ct. 
755,  206  U.  S.  516,  51  L.  Ed.  1163. 

^s»211.  Aooonnting. 

See  42  Cent.  Dig.  Receivers,  9  421. 

A  judgment  against  an  ancillary  receiver 
after  his  discharge  is  not  binding,  though  the 
court  did  not  know  of  his  discharge.— Reynqjids 
V.  Stockton,  140  U.  S.  254,  11  S.  Ct.  773,  35 
L.  Ed.  464,  affirming  decree  43  N.  J.  Eg.  (16 
Stew.)  211,  10  A.  385,  3  Am.  St.  Rep.  305. 

UL   IJABII.ITIES  ON  BONDS  OB  VN- 

DERTAKINGS. 

See  42  Cent.  Dig.  Receivers,  §8  422-427. 

Mandamus  to  review  appointment,  see  Manda* 
mus,  ^=»38. 

X.  WBONGFin.   RECEIVERSHIPS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  42  Cent.  Dig.  Receivers,  {  428.] 


This  Disest  is  compiled  on  tl&e  Key-Nmnbev  Systoin.  •For  ejcplanatioii«  soe  pase  iil« 


RECEIVING   STOLEN   GOODS. 


Scope-Note. 

[INCLUDES  fraudulently  receiving  or  concealing  property  stolen,  embesKled,  or  ob- 
tained by  false  pretenses,  etc.,  by  another,  knowing  it  to  have  been  so  stolen,  embezzled, 
or  obtained ;  nature  and  elements  as  a  distinct  crime  of  such  receiving  or  concealing ;  nature 
and  extent  of  criminal  responsibility  therefor,  and  grounds  of  defense ;  and  prosecution 
and  punishment  of  such  axits  as  public  offenses. 

[For  r^lat^d  matt^rt  undsr  other  topics,  ••€  cross -r«f*r«noes  fcllcwing.] 


Cross-References. 


Constitutional  guaranty  of  liberty  to  contracti 

see  Constitutional  Law,  ^s989. 
Equal   protection   of  laws,   see  Constitutional 

Law,  «=s>240. 


Privileges   and  immunities, 
Law,  «=s»206w 


see  Constitutional 


^=»7.  Indletmeat  or  Inf  omuition. 

See  42  Cent  Dig.  Rec.  S.  Goods,  81  9-14. 

An  indictment  under  Act  March  3,  1875 
as  Stat.  470,  c.  144,  S  2),  for  receiving  stolen 
property  of  the  United  States,  need  not  aver  the 
name  of  the  person  from  whom  defendant  re- 
ceived the  property,  or  that  the  name  of  such 
person  is  unknown  to  the  grand  jurors.— Kirby 
V.  United  States,  19  S.  Ct  574,  174  U.  S.  47, 
43  L.  Ed.  890. 

An  indictment  under  Act  March  8,  1875 
(18  Stat.  479,  c.  144,  {  2),  for  receiving  stolen 


{property  of  thb  United  States,  sufficiently  si- 
eges that  the  United  States  owned  the  prop- 
erty when  ft  was  received  by  defendant,  where 
it  charges  that  the  property  was  owned  by  the 
United  States  when  it  was  stolen,  and  that 
only  two  da3r8  thereafter  defendant  "the  [prop- 
erty] aforesaid,  so  as  aforesaid  feloniously  stol- 
en, ^  ♦  ♦  •  feloniously  did  receive,  •  •  • 
then  and  there  knowing  the  said  [property]  to 
have  been  theretofore  feloniously  stolen,"  etc. 
— ^Id. 


.  RECEPTION. 

Evidence  at  trial,  see— 
Criminal  Law,  €=»e62-684. 
Trial,  «=s»44-105. 

RECIPROCITY. 

Reciprocal  trade  agreements  with  foreign  na- 
tions, see  Customs  Duties,  ^=»11. 


RECITALS. 

Estoppel  by  recitals  in  deeds  or  other  written 

obligations,  see  Estoppel,  ^s922. 
In  deeds,  see  Deeds,  ^s»96. 


In  deeds,  as  notice,  see  Vendor  and  Parchaser, 

<S=»230. 
In  tax  deed,  see  Taxation,  ^=9750-762. 

RECLAMATION. 

Lands  under  water,  see  Navigable  Waters, 
38. 

RECOGNIZANCES. 


See  42  Cent  Dig.  Reooga. 

See- 
Bail. 

Costs.  ^=»100. 
Criminal  Law.  «s>1084 
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RECORDS. 

Scope-Note. 

[INCLUBES  public  memorials  tn  writing  of  acts,  transactions,  and  proceedings,  and 
instruments  in  writing  or  copies  tliereof,  preserved  as  evidence  of  the  matters  to  wliich 
they  relate,  more  particularly  matters  affecting  title  to  or  interests  in  property  and  reg- 
istration of  titles  to  land ;  nature  and  requisites  of  such  records,  deposit  and  reception  of  in- 
struments for  filing  or  record,  and  custody  and  care  thereof ;  amendment  of  defects  therein : 
access  to  and  use  of  such  records ;  supplying  lost  records  and  establishing  titles  after  loss  or 
destruction  of  records  thereof ;  and  offenses  of  altering,  defacing,  mutilating,  or  destroying 
public  records. 

[For  related  matters  under  other  topiet,  tee  oross-referenoes  after  analytisj 


Analysts. 

2.  Statutory  provisions. 

9.  Registration  of  titles  to  land. 
14.  Access  to  records  or  files. 
22.  Mutilation  or  destruction. 


Cross-References. 


Corporate  records  as  property  vesting  in  trustee 
in  bankruptcy,  see  Bankruptcy,  ^=»138. 

Equity  jurisdiction  under  Burnt  Record  Law, 
see  jESquity,  ^s»39. 

Estoppel  by  record,  see  Estoppel,  ^=>2,  8. 

Fees  of  consuls  for  recording  instruments,  see 
Ambassadors  and  Consuls,  ^=»7. 

Mandamus  to  compel  production  of  records,  see 
Mandamus,  ^=»a2. 

Partial  invalidity  of  statute,  see  Statutes,  ^=:»64. 

Porto  Rico  military  government,  orders  affect* 
ing  recording  title,  see  War,  ^=»31. 

Quieting  of  title  to  property  on  loss  of  records, 
due  process  of  law,  see  Constitutional  Law, 
^^306. 

Registration  of  land  title,  see  Courts,  ^=5» 
387  (4). 

Secondary  evidence  of  official  records,  see  Evi- 
dence, ^=s>163. 

Pi  pofiioular  fact$,  aoU,  in9trument$t  er  pro- 

ceedingt  not  judicial. 
See— 

Assignments,  ^s>46. 

Chattel  Mortgages,  ^5»87. 

Corporations,  ^=s>59,  128-186. 

Deeds,  «=s>83. 

Mines  and  Minerals,  ^5»22. 

Mortgages,  <&=s>^^,  96,  172-176. 

Patents,  «=s>199.  ^ 

Towns,  ^s»24. 

Trade-marks  and  Trade-Names,  ^s»43-^. 


Of  jwUcial  proceedingM. 
See- 
Admiralty,  ^=»115. 
Aliens,  ^=s>69. 

Appeal  and  Error,  ^=»493-717. 
Certiorari,  ^=5>48-54. 
Courts,  «=»110-116. 
Criminal  Law,  <9=s>995,  108&-1122. 
Divorce,  ^s»285. 
Evidence,  ^=s>386. 
Homicide,  <d=>327. 
Judgment,  <9=s>278,  766-768. 
Taxation,  <9=s>684. 

Records  as  evidence,  and  evidence  relating  to 

mattere  of  record. 


Aliens,  ^=»69. 
Assignments,  ^=»46. 
Criminal  Law,  ^=^429. 

Evidence,  <95»163,  326-385,  841-849, 362,  866, 
886. 

Records  as  notice,  and  as  affecting  priorities. 

See~— 
Chattel  Mortgages,  «=3>151-103,  198-197. 
Lis  Pendens,  ^s>18. 
Mortgages,  «ss>172-176. 
Vendor  and  Purchaser,  ^=:»281« 


^s»2.  8tatifttor7  proTisiimsw 

See  42  Cent.  Dig.  Records,  S  27. 

A  state  possesses  the  power  to  remedy  the 
confusion  and  uncertainty  as  to  registered  titles 
to  land  arising  from  the  loss  or  destruction  of 
public  records  by  flood,  fire,  or  earthquake- 
American  Land  Co.  v.  Zeiss,  31  S.  Ct.  200,  219 
,11.  8.  47,  55  L.  Ed.  82. 

^s>0.   BecistrAtlon^of  titles  to  land* 

A  decree  of  the  Supreme  Court  of  Porto 
Rico  affirming  a  decree  dismissing  a  bill  to  es- 
tablish owneiifhip  in  some  real  property  and  to 
set  aside  the  registration  in  the  name  of  de- 
fendant held  supported  by  the  findings.— Rosaly 
V.  Graham  y  Frazer,  83  S.  Ct.  333,  227  U.  S. 
584,  57  L.  Ed.  655. 


Entry  of  possessoi^  tide  in  the  registry  in 
Porto  Rico  is  a  judicial  certificate  that  the 
person  making  the  entry  is  entitied  to  posses- 
sion without  prejudice  to  third  parties  showing 
a  better  right,  and  confers  only  a  prima  facie 
legitimacy  on  his  possession. — Ochoa  v.  Hernan- 
dez y  Morales,  33  S.  Ct  1033,  230  U.  S.  139,  57 
L.  Ed.  1427. 

9=9 14.  Aeeess  to  reoords  or  flies. 

See  42  Cent  Dig.  Records,  H  IS-U. 

A  corporation  engaged  in  examining  titles 
and  certi^ing  thereto  may,  so  far  as  necessarr 
to  assist  in  the  examination  of  a  titie  for  which 
it  is  employed^  inspect  and  examine  the  indices 
and  cross  indices  of  the  jud|:ment  records  pre- 
pared  by  the  clerks  of  United  States  courts, 
which,  by  Act  Aug.  1,  1888,  c.  729,  S  2,  25  Stat 


TUs  Digest  is  oompUed  on  tlie  Key-Nnmber  System.   For  explasAtion*  see  pass  iii« 
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357  [U.  S.  Comp.  St.  1901,  p.  701],  "shall  at 
all  times  be  open  to  the 'inspection  and  exami- 
nation of  the  public,"  so  long  as  it  does  not  in- 
terfere with  the  clerk  or  his  assistants  in  the 
discharge  of  their  duties,  or  with  the  equal  rights 
of  other  persons  to  make  such  inspection  and  ex- 
amination. Decree  110  F.  828,  49  C.  C.  A.  208 
affirmed.— Bell  v.  Commonwealth  Title  Ins.  & 
Trust  Co.,  23  S.  Ct.  569,  189  U.  S.  131,  47  L. 
Ed.  741. 

Right  of  anj  litigant'  of  access  to  deposi- 
tions and  exhibits  filed  in  another  cause  con-^ 
taining  material  evidence  cannot  be  defeated  by 
an  order  sealing  such  depositions  and  impound- 
ing the  exhibits.--Ex  parte  Uppercu,  36  S.  Ct 
140,  239  U.  S.  435,  60  L.  Ed.  368. 

^^22.  MntUation  or  defltmotioiu 

See  42  Cent.  Dig.  Records,  U  46-47. 

The  description  of  the  accused  in  a  crim- 
inal complaint  charging  falsification  of  a  pub- 
lic document,  as  "disbursing  officer  of  the  Bu- 
reau of  Coast  Guard  and  Transportation  of  the 
United  States  Government  of  the  Philippine 
Islands,"  is  sufficient  as  against  demurrer,  al- 
thou^  technically  there  may  be  no  such  body 
politic  as  **the  United  States  government  of 
the  Philippine  Islands,*'  especially  in  view  o€ 
the  provisions  of  the  Philippine  Islands  Crim- 
inal Code  of  Procedure,  which  require  a  public 
offense  to  be  described  in  ordinary  and  concise 


language,  so  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended,  and 
the  court  to  pronounce  judgment  according  to 
the  right,  and  declare  that  defects  in  matter  of 
form  are  not  material  where  they  do  not  tend 
to  prejudice  substantial  rights. — Weems  v.  Unit- 
ed States,  30  S.  Ct.  544,  217  U.  S.  349,  54  Jm 
Ed.  793,  19  Ann.  Cas.  705. 

RECOUPMENT. 

See  Set-Olf  and  Counterclaim. 

REDELIVERY  BONDS. 

See  Customs  Duties,  ^s»86. 

REDEMPTION. 

Bonds,  see  Bonds,  ^=»78. 
Execution  sale,  see  Execution,  ^5»295-301« 
Mortgage  sale,  see  Mortgages^  ^»591-597. 
Pledged  property,  see  Pledges,  ^=:>49-51. 
Revenue  stamps,  see  Internal  Revenue,  ^=»37* 
Tax  sale,  see  Taxation,  «=s>697-707. 

REDIRECT  EXAMINATION. 

See  Witnesses,  «=s>285-287. 


REFERENCE. 

Scope-Note. 

[INOLUDES  Judicial  examination  and  determination  of  Issnes  and  qaeBtions  arising 
in  cIyII  casee  in  general  by  persoua  especially  selected  for  the  purpose;  nature  of  the  pro* 
ceedlng,  power  to  refer  causes  for  trial,  and  what  causes  may  be  so  referred,  by  consent  of 
parties  or  compulsorlly ;  grounds  for  ordering  references,  and  proceedings  therefor ;  appoint' 
ment,  qualification,  rights,  powers,' and  duties  of  referees  and  control  over  them  exercised 
by  courts ;  trials  or  hearings  before  referees ;  reports  and  findings  of  referees,  objections  and 
exceptions  thereto,  setting  aside  such  reports  or  findings,  and  recommitting  cause  for  for* 
ther  refK>rt ;  and  operation  and  effect  of  report  and  ^dings  in  general. 

[For  related  matters  under  other  topics,  see  oross*.referenoes  after  analysis.] 

Analysis. 

I.  Nature^  Grounds,  and  Order  of  Reference. 

[No  paragraphs  or  references  in  this  Digest.    But  see  42  Cent  Dig.  Refer.  ||  1-62.] 

II.  Referees  and  Proceedings. 

III.  Report  and  Findings. 

«=»82.  Making  and  form  of  report. 
99.  Operation  and  eflfect. 

Cross-References. 

See  Arbitration  and  Award.  Review  of  decisions,  see  Appeal  and  Error,  ^=> 

In  suit  for  infringement  of  copyright,  see  Copy-   „198,  206. 
rights.  ^5»87.  ^o  master  or  commiasioner  in  eqmty,  see  E2qui- 

ty,  «=s>401-410. 


X.  KATUBE,  QBOinn>8,  AHD  ORDER 
OF  REFERENCE. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  42  Cent.  Dig.  Refer.  S9  l*®.] 

n.  REFEREES  AND  PROOEEDIN Q8. 

Siee  42  Cent  Dig.  Refer.  (9  63-114. 
In  bankruptcy,  see  Bankruptcy,  ^s»220-229. 


ni.  REPORT  AHD  FINDINGS. 

In  ^uity,  see  Equity,  <9=s>406-410. 
Renew  of  findings,  see  Appeal  and  Bnor, 
2G6,  848,  1016-1022. 

^=:»82.  MAkiag  And  f  cm  of  report* 

See  42  Cent.  Dig.  Refer.  S9  113.  120. 

A  lett?r  written  by  a  referee  in  an  action 
on  a  claim  against  the  District  of  Columbia  to 
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an  assistant  attorney  in  the  department  of  jus- 
tice cannot  be  received  in  evidence  as  a  ref- 
eree's report  on  the  case,  when  the  letter  was 
written  by  him  in  pursuance  of  his  employment 
by  the  attorney  general  of  the  United  States, 
and  not  as  referee.— District  of  Columbia  v. 
T^,  21  S.  Ct.  S96,  182  U.  S.  610,  45  L.  Ed. 

^=»09.  Operation  And  effeet. 

See  it  Cent  Dig.  Refer.  ||  148-156:    t4  Cent  Dig. 
Mast  ft  S.  S  1278. 

A  referee's  findiof^  that  a  statement  of  ac- 
count showed  a  credit  to  a  contractor  of  an 
item  not  included  in   the  contract,   for  extra 


work,  without  any  express  finding  that  it  was 
liquidated,  except  by  such  statement,  cannot 
be  construed  to  find  that  this  item  was  liqui- 
dated, for  the  purpose  of  affecting  the  con- 
clusiveness of  a  settlement  of  the  account  on 
a  partial  payment  thereof,  merely  because  one 
finding  was  that  the  statement  of  account  was 
"a  correct,  truthful,  and  undisputed  account" 
of  all  dealings  between  the  parties,  except  as  to 
two  other  items  named,  especially  where  the 
referee  explicitly  declares  that  no  other  account 
of  the  transactions  was  ever  had  or  stated  be- 
tween the  parties.  Judgment,  92  F.  968,  35 
C.  C.  A.  120,  reversed.— Chicago,  M.  &  St.  P. 
Ry.  Co.  V.  Clark.  20  S.  Ot  924,  178  U.  S.  353, 
44  L.  Ed.  1099. 


REFORMATION    OP    INSTRUMENTS. 

Scope-Note. 

[INCLUDES  actions  for  coTrection  of  iBstruments  in  writing  which  fail  to  express 
tbe  real  Intention  of  the  parties  thereto,  to  conform  to  such  intention ;  nature  and  scope  of 
the  remedy  In  general ;  what  instruments  may  be  so  reformed;  grounds  of  such  actions,  and 
defenses  thereto;  jurisdiction  to  decree  such  reformation  and  proceedings  therefor;  inci- 
dental or  alternative  relief ;  Judgments  or  decrees  and  operation  and  effect  thereof ;  review 
of  proceedings ;  and  costs  in  actions  for  such  reformation. 

[For  related  matters  under  other  topics,  aes  orofs-referenoes  after  analysis.] 

Analysis. 
I.  Right  of  Action  and  Defenses. 

ie=>10.  Matters  subject  to  reformation. 
13.  Matter  of  description. 

16.  Grounds  for  reformation. 

17.  Mistake  of  fact. 

22.  Ratification. 

24.  Conditions  precedent. 

n.  Proceedings  and  Relief. 

•42.  Evidence. 

46. Weight  and  sufficiency. 

Cross-References. 

See- 
Cancellation  of  Instnunentik 
Insurance,  ^=:»143. 


X.    BIGHT  OF  AOnOK  AHD  DEFEK8S8.    <^17. 


^s»10.  Ifatters  anbjeot  to  reformAttoii. 

See  it  Cent.  Dig.  Ret.  of  Inst.  ||  Zf-9il;    12  Cent 
I>ig.  Corp.  f  1870. 


—  ICatter  of  deaorlptioiL. 

See  4S  Cent  Dig.  Ref.  of  Inst  S9  42-60;    t  Cent. 
Dig.  Chat.  Mtg.  S  106. 

A  deed  of  200  acres,  "estimated/'  of  land 
may  be  corrected  to  inclnde  375  acres,  where 
the  deed  itself  furnishes  the  means  of  making 
the  correction. — Simmons  Creek  Ooal  Go.  v. 
Doran,  142  U.  S.  417,  12  S.  Ct.  239,  36  L.  Ed. 
1063. 

^=>16.   Grounda  for  refonnatiosu 

See  42  Cent  Dig.  Ref.  of  Inet.  S8  68-80. 


BOstake  of  f  aet. 


See  42  Cent.  Dig.  Ref.  of  Inst  Sfi  60-71. 

A  contract  with  the  federal  government  for 
imprinting  revenue  stamps  will  not  be  reform- 
ed b;^.  incorporating  danses  in  a  prior  com- 
munication from  the  Commissioner  of  Internal 
Revenue  to  contractors  then  engaged  in  that 
work,  to  the  effect  that,  in  awarding  contracts, 
no  application  would  be  considered  from  those 
not  then  so  engaged,  and  that  applications 
would  only  be  received  up  to  a  specified  time, 
in  answer  to  which  an  application  for  a  re- 
newal ''in  accordance  with  your  official  com- 
munication" was  made  by  letter,  especially  where 
the  contractor's  Jetter.  naturally  interpreted, 
would  confine  the  "changes  in  the  contract  to  the 
Commissioner's  requirements  concerning  the  sal- 
aries of   the  supervising  government  employes 
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and  the  rate  of  compensation  for  the  work,  and 
there  is  no  evidence  that  the  contract  was  not 
drawn  just  as  the  government  intended,  al- 
though, when  executing  the  contract,  the  con- 
tractor was  assired  that  the  only  changes  from 
the  former  contract  were  those  contained  in  the 
Commissioner's  letter.  Decree,  Milliken  Im- 
printing Co.  V.  United  States,  40  Ot.  CI.  81, 
reversed.— United  States  v.  MiUiken  Imprinting 
Co.,  26  S.  Ot.  572,  202  U.  S.  168,  50  L.  Ed. 
980. 

^S922.  RatilloAtloiL. 

See  42  Cent  Dig.  Ref.  of  Inst  f  8L 

•  By  an  agreement  in  writing  for  an  exchange 
of  real  estate  complainant  was  to  take  defend- 
ant's property  "subject  to"  a  mort-^'^e.  pay- 
ment of  which,  however,  he  had  positively  re- 
fused to  assume.  Subsequently  he  accepted  a 
deed,  by  which  he  was  made  to  undertake  the 
payment  of  it,  at  a  time  when  he  was  too  un- 
well to  ctirefully  examine  It  Held,  that  he 
was  justified  in  assuming  that  the  deed  would 
be  drdwn  in  accordance  with  the  agreement, 
and  that  he  was  entitied  to  a  reformation,  not- 
withstanding he  had  paid  two  installments  of 
interest.— Elliott  v.  Sackett,  108  U.  S.  132,  2 
S.  Ct.  375,  27  L.  Ed.  678. 

^=»24.  Cmiditioaa  preeedont* 

See  43  Cent  Dig.  Ref.  of  Inst.  9  8S. 

A  court  of  equity  will  not  grant  a  refor- 
mation of  a  deed  ana  a  mortgage  for  the  pur- 
chase money,  which,  by  mistake  of  the  scrivener, 
describe  other  lands  than  those  intended  to  be 
sold,  unless  the  vendors  are  able  to  make  such 
a  titie  thereto  as  they  represented  themselves 
to  have  at  the  time  of  the  contract  of  sale.  De- 
cree, Adams  v.  Reed,  40  P.  720,  11  Utah,  480, 
affirmed.— Adams  v.  Henderson,  18  S.  Ct.  179, 
168  U.  S.  573,  42  L.  Ed.  584. 

II.  PROOEEDINQ8   AHD  RELIEF. 

Laches  as  affected  by  knowledge  of  facta,  tee 
Equity,  «=s>70. 

^=»42.  ETidenee. 

See  42  Cent  Dig.  Ret  of  Inst  H  154-193 ;   11  Cent 
Dig.  Corp.  I  1870. 


—  Welfflit  and  suffleienoy. 

See  42  Cent  Dig.  Ref.  of  Inst.  Sfi  157-193. 

Tht  person  to  whom  the  board  of  public 
works  of  the  District  of  Columbia  had  awarded 
a  contract,  after  seeing  the  officers  of  the  Dis- 
trict in  relation  to  the  work,  engaged  in  the 
work,  and  rendered  bills  therefor,  and  received 
pay,  at  less  than  board  rates,  and  at  the  aame 
rates  stated  in  the  written  contract  Held 
that,  on  the  mere  testimony  of  claimant,  the 
court  could  not,  against  this  evidence,  reform 
the  contract  so  as  to  introduce  the  board  rates 
on  the  ground  of  mistake.— Shipman  v.  District 
of  Columbia,  119  U.  S.  148,  7<M,  7  S.  Ot  134. 
30  L.  Bd.  887. 


REFORMATORIES. 

See  42  Cent  Dig.  Reformatories. 
See  Convicta. 

REFRESHING  MEMORY. 

See  Witnesses,  «s»252-266. 

REFRIGERATOR  CARS. 

See  Carriers,  ^S5>4. 

Taxation  as  regulation  of  commerce, 
merce,  ^s>73. 


■ee  Coin- 


REGISTERS  OF  DEEDS. 

[No  paragraphe  or  references  In  this  Digest    But 
see  42  Cent.  Dig.  Reg.  of  Deeds.] 


REGISTRATION. 

See- 
Chattel    Mortgages,   ^s»87. 
Corporations,  ^=»128-136. 
Elections,  «ss>19,  99-107,  828. 
Mortgages,  ^=s>^\^,  96. 
Records.  ^=»9. 
Trade-Marks  and  Trade-Names, 


REHEARING. 


Appeal  and  Error,  ^s»8dO-^835. 
ESquity.  <9=s>392. 
New  Trial. 

REINCORPORATION. 

See  Corporations,  ^s»573-579. 

REINSTATEMENT. 

Appeal  or  writ  of  error  after  dismiasalt  eee 

Appeal  and  Error,  ^s>807. 
Army  officer,  see  Army  and  Navy,  ^S9l2. 
Insurance  policy,  see  Insurance,  ^=>758,  750. 
Mandamus  to  compel  reinstatement  of  appeal, 

see  Mandamus,  ^=»57. 
Suit  after  dismissal,  see  Equity,  #s»368b 

REINSURANCE. 

See  Insnrance,  «s9677-686. 

REISSUE. 

See  Patenti,  «s>134-148. 

RELATIONSHIP. 

Diaqoalification  of  witnen  by  relmtioiisliip^  to 
party,  see  Witnesses,  ^=:»51-61. 


I 


RELEASE. 

Scope^Note. 

[INCLUDB8  relinqnlshment  of  a  right  or  claim  to  the  person  against  whom  It  is  to  he 
exercised  or  enforced,  express  or  implied,  by  agreement  or  act  of  the  parties;  nature, 
requisites,  sufficiency,  and  effect  as  satisfaction  of  such  agreements  and  acts  and  of  in- 
struments of  release  in  wi|^ng,  under  seal  or  not  under  seal;  evidence  relating  thereto; 
right  to  rescind  release ;  and  pleading  release  and  proof  thereof  as  a  defense. 

[Fer  related  matters  under  other  topiot,  tee  orose- references  i^fter  analysis*] 


Analysis. 
I.  Requisites  and  Validity. 

•=»!.  Nature  and  requisites  in  general. 

11.  Consideration. 

12.  Necessity  and  nature. 

13.  Sufficiency  in  general. 

16.  Mistake. 

n.  Construction  and  Operation. 

^s»25.  General  rules  of  construction. 
31.  General  release. 
34.  Release  of  damages  for  injury  to  the  person. 

m.  Pleading,  Evidence,  Trial,  and  Review. 

[No  paragraphs  or  references  in  this  Digest.    But  see  42  Cent.  Dig.  Release,  fS 
85-117.] 

Cross-References. 

Of  pariUmlar  eUu$e9  of  right$  and  UahiUiiea, 


See-- 
Accord  and  Satisfaction. 
Gompositiona  with  Creditors. 
Compromise  and  Settlement. 
Payment. 

Abridging  liberty  to  contract,  see  Constitution- 
al Law,  «=»276. 

Errors  groand  for  estoppel  on  appeal,  see  Ap- 
peal and  Error,  €s=>166. 

From  arrest,  see  Bail. 

Impairment  of  obli^^ation  of  contract,  see  Con- 
stitutional Law,  ^=9155. 

Stipulations  for  release  to.  United  States,  see 
ifi 


rnited  States,  «=s>58%. 


See- 
Carriers,  «=»23,  35,  14&-163,  307,  405. 
Chattel  Mortgages,  «=»240. 
Guaranty,  ^=961. 
Master  and  Servant,  ^s^lOO. 
Mortgages,   «=s>29&-316. 
Principal  and  Surety,  ^s>96-129. 
Shipping,   «=9l39-142. 
Trusts,  «ss>296. 
United  States,  «s>112. 


I.   REQUISITES   AHD  VAUDITT.. 

^s»l.  Kfttiire  and  requisites  in  seaeral* 

See  42  Cent.  Dig.  Release,  99  6,  6.  9-11. 

The  fact  that  one,  when  notified  that  a  rail- 
road company,  with  whom  he  had  contracted 
for  exchange  of  land,  would  not  complete  the 
contract,  wrote,  asking  when  they  would  re- 
move their  tracks  from  his  land,  and  settle  for 
its  use,  to  which  the  company  answered  re- 
questing time  for  decision,  without  ever  reply- 
ing further,  does  not  show  a  release  of  the  com- 
pany from  the  contract. — Union  Pac.  R.  Co. 
y.  McAlpine.  129  U.  S.  305,  9  S.  Ct.  286,  32  L. 
Ed.  673.  affirming  decree  (C.  O.)  McAlpine  t. 
Union  Pac.  Ry.  Co.,  23  F.  168. 

^9 11*  Consideration. 

See  42  Cent.  Dig.  Release,  H  18-21. 


—  Neoessity  and  nature. 
See  42  Cent  Dig.  Release.  99  lS-20. 

GThe  rule  by  which  courts  of  equity  will 
set  aside  a  release  because  of  inadequacy  of 
consideration,  where  the  party  executing  the 
same,  b^  reason  of  youth  or  advanced  age,  was 
incapacitated  to  act  judiciously,  or  where,  by 


reason  of  the  existence  of  fiduciary  relations, 
he  acted  with  unquestioning  confidence,  should 
not,  it  seems,  be  extended  to  dealings  between 
two  corporations  the  affairs  of  which  are  man- 
aged by  a  president  and  board  of  directors,  and 
which  consequently  stand  upon  an  equal  foot- 
ing in  respect  to  their  capacity  to  act. — ^Thorn 
Wire  Hedge  Co.  v.  Washburn  &  Moen  Mfg. 
Co.,  159  U.  S.  423,  16  S.  Ct.  94,  40  L.  Ed.  205. 


—  SnIHoieney  in  general. 

See  42  Cent  Dig.  Release.  99  21-27,  29. 

Certain  drafts  were  paid  by  the  financial 
agents  of  a  railroad  corporation,  in  considera- 
tion of  the  release  of  the  balance  of  the  con- 
tract in  payment  of  which  the  drafts  were 
drawn,  the  corporation  being  then  insolvent, 
and  the  agents  having  no  funds  in  their  hands 
out  of  which  they  could  have  paid  the  drafts. 
Held,  that  the  voluntary  payment  by  the  finan- 
cial agents  of  the  drafts  out  of  their  *  own 
means,  and  not  out  of  the  means  of  the  de- 
fendant railroad  corporation,  was  a  sufficient 
consideration  to  support  the  release. — Indian- 
apolis Rolling-Mill  Co.  v.  St  Louis,  Ft.  S.  &  W. 
R.  Co.,  120  U.  S.  256,  7  S.  Ct  542,  30  L.  Ed. 
639. 
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«=»16.  Mistake. 

See  42  Cent.  Dig.  Release,  f  SL 

In  an  action  for  personal  injuries,  on  an 
issue  as  to  the  yalidity  of  a  release  executed  by 
plaintiff  shortly  after  the  accident,  an  instruc- 
tion that  plaintiff  was  not  bound  thereby  if  his 
mind  was  in  such  a  condition  that  he  could  not 
comprehend  what  he  was  doing,  or  if  defendant 
understood  that  they  were  making  a  settlement 
in  full,  while  plaintiff  understood  that  it  in- 
cluded onlj^  medical  expenses  and  loss  of  time, 
and  plaintiff  did  not  read  the  release  because 
prostrated  by  the  accident,  is  not  erroneous.^ 
Union  Pac.  R.  Co.  v.  Harris,  158  U.  S.  326,  15 
S.  Ct.  843,  39  L.  Ed.  1003. 

n. '  CONSTRUCTION  AND  OPERATION. 

■ 

^=»25.  General  mlet  of  oonstmetioii* 

See  42  Cent.  Dig.  Release,  S9  47,  48. 

General  words  in  a  release  are  to  be  limit- 
ed and  restrained  to  the  particular  words  in 
the  recital.  Judgment.  128  F.  23,  62  C.  C.  A. 
531,  affirmed.— Texas  &  P.  Ry.  Co.  v.  Dashiell, 
25  S.  Ct.  737,  198  U.  S.  521,  49  L.  Ed.  1150. 

^=s»31.  Oeneral  release* 

See  42  Cent  Dig.  Release,  If  74-77. 

Claims  growing  out  of  a  delay  caused  by 
the  federal  government  as  well  as  those  arising 
from  a  change  in  the  specifications,  were  in- 
cluded in  a  release  given  to  the  United  States 
by  the  builders  of  a  battle  ship  of  any  and  idl 
manner  of  debts,  dues,  sum  and  sums  of  money, 
accounts,  reckonings,  claims,  and  demands  what- 
soever, in  law  or  in  equity,  for  or  by  reason  of. 
or  on  account  of,  the  construction  of  the  vessel 
under  the  contract,  where  such  release  was  ex- 
ecuted in  performance  of  the  contract  require- 
ment that  the  last  payment  should  be  made 
only  when  final  release  in  a  form  approved  by 
the  Secretary  of  the  Navy  should  be  given  of  all 
claims  of  any  kind  or  description  under  or  by 
virtue  of  said  contract.  Judgment,  41  Ct.  Ci. 
164,  reversed.— -United  States  y.  William  Cramp 


&  Sons  Ship  &  Engine  Bldg.  Co.,  27  S.  Ct  676, 
206  U.  S.  118,  51  L.  Ed.  983. 

^=»34.  Release  of  damasea  for  injvry  to 
the  peraoii. 
eee  41  Cent  Dig.  Release,  I  81 

Impaired  mental  powers  and  partial  loss  of 
si^ht,  resulting  from  injuries  received  by  a 
railway  employ^  in  a  collision,  are  not  covered 
by  a  release  which,  after  enumerating  the  in- 
juries sustained  as  bruises  of  his  body,  right 
leg,  and  right  Sirt$g  and  a  scalp  wound,  recites 
that  **to  maintain  amicable  and  pleasant  rela- 
tions and  avoid  all  controversy  in  respect  to 
said  matter,"  and  for  a  monetary  considera« 
tion,  such  emplo^6  releases  the  railway  com- 
pany from  all  claims  of  any  kind  and  character 
whatsoever  arising  from  the  injuries  and  dam- 
ages sustained  in  the  manner  or  upon  the 
occasion  aforesaid,  and  the  results  of  those 
injuries.  Judgment,  128  F.  23,  62  C.  C.  A. 
531,  affirmed.— Texas  &  P.  Ry.  Co.  v.  Dashiell, 
25  S.  Ct  737,  198  U.  S.  521.  49  L.  Ed.  1150. 


m.  PL 


•  EVIDENOE*  TBIAIip 
AND   BEVIEW. 

[No  paragraphs  or  references  In  this  Digest   But 
see  42  Cent.  Dig.  Release,  fi|  85-U7.1 

RELEVANCY. 

Evidence,  see — 
Criminal  Law,  <s»338-368. 
Evidence,  ^^999-113. 

RELIEF  ASSOCIATION  OR  DEPART- 
MENT. 

For  employ^  see  Master  and  Servant,  ^sslOO, 

RELIGIOUS  LIBERTY. 

See  Constitutional  Law,  ^=:»84. 


RELIGIOUS   SOCIETIES. 

■ 

Scope'Note. 

[INCLUDES  bodies,  incorporated  or  unincorporated,  formed  for  purposes  of  religiaiis 
worslilp,  instruction,  etc. 

[For  related  matters  under  other  topios,  tee  cross *refsrsnoes  after  analysis*] 

Analysis. 

«  Nature  and  status  in  general. 
4.  Incorporation  and  organization. 

6.  Public  aid. 

7.  Membership  in  general. 
J15.  Property  and  funds. 

16.  JCapacity  to  acquire  and  hold. 

18.  Title  and  rights  acquired,  and  control  and  use  of  property  or 

fund. 

Sale  and  conveyance. 


20.  — 

85.  Dissolution. 


Cross-References. 


Charitable  devises,  see  Charities,  ^=»20. 
Escheat  of  property,  see   Eschpat,  ^=»3. 
Ezintence    of    trust    affectinji:    limitations, 
Limitation  of  Actions,  ^s>103. 


Minister   as   a   laborer  within   ezdnsion  Iaw» 

see  Aliens,  ^=:»50. 
Rentrictions   on  devises  and   bequests   for  rail* 

gious  purposes,  see  Wiiis,  ^s»12-14. 
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fiELIGIOUS  SOCIETIES 


^s»l.  Nature  and  status  in  seneraL 
8e«  42  Cent.  Dig.  Rellg.  Soc.  9  1* 

The  Roman  Catholic  Church  in  Porto  Rico 
must  b6  regarded  as  a  legal  personality,  with 
capacity  to  sue  and  to  take  and  hold  property, 
in  view  of  the  law  and  history  of  the  Roman 
Empire,  of  Spain,  and  Porto  Rico  down  to  the 
time  of  the  cession  to  the  United  States,  and  of 
the  recognition  accorded  to  it  as  an  ecclesiastic- 
al body  by  the^  treaty  of  Paris  December  10, 
1898,  art.  8,  and  by  the  law  of  nations-— Munic- 
ipality of  Ponce  V.  Roman  Catholic  Apostolic 
Church  in  Porto  Rico,  28  S.  Ct.  737,  210  U.  S. 
296,  52  L.  Ed.  1068. 

The  various  laws  of  Porto  Rico  relating  to 
the  formation  and  regulation  of  business  corpo- 
rations have  no  application  to  the  Roman  Cath- 
olic Church  of  Porto  Rico.— Id. 


InoorporatioB  and  orsanisation. 

See  42  Ceqt  Dig.  RsUg.  Soc  SS  8.  6-14. 

A  properly  recorded  certificate  of  incorpora- 
tion of  a  church  in  Washington,  D.  C,  stated 
that  the  signers  had  been  duly  elected  trustees, 
without  giving  the  date  of  their  election,  or 
the  term  of  office,  or  supporting  the  same 
by  affidavit,  as  required  by  Act  Cong.  May  5, 
1870,  providing  for  the  creation  of  corporations 
in  the  District  of  Columbia  by  general  law; 
but  the  church  liad  executed  deeds  and  releases 
of  land  as  a  corporation,  and  under  i.ts  corpo- 
rate name  had/  sued  and  recovered  judgment 
against  defendant  in  a  former  action  without 
objection  being  made  to  its  capacity  to  sue. 
Held,  that  it  was  a  corporation  de  facto  if  not 
de  jure,  and  could  sue  to  recover  damages  for 
a  nuisance.— Baltimore  &  P.  R.  Co.  v.  Fifth 
Baptist  Church,  137  U.  S.  568,  11  S«  Ct  185, 
34  L.  Ed.  784. 

^=>S.  Public  aid. 

See  42  Cent.  Dig.  Rellg.  Soc  |  17. 

The  appropriation  by  congress  of  money  to 
a  hospital,  as  compensation  for  the  treatment 
and  cure  of  poor  patients  under  a  contract,  does 
not  constitute  an  appropriation  to  a  religious 
society,  in  violation  of  the  constitutional  pro- 
vision against  laws  respecting  an  establishment 
of  religion,  where  the  hospital  is  incorporated 
under  an  act  of  congress,  and  its  property  is 
acquired  in  its  own  name  and  for  its  own  pur- 
poses, and  its  business  managed  in  its  own 
way,  subject  to  no  visitation,  supervision,  or 
control  by  any  ecclesiastical  authority  whatever, 
although  the  members  of  the  corporation  may  be 
also  members  of  a  church  and  of  a  monastic 
order  or  sisterhood  of  that  church,  conducting 
the  hospital  under  its  auspices.— Bradficld  r. 
Roberts,  20  S.  Ct.  121, 175  U.  S.  291,  44  L.  Ed. 
168. 

^s»7.  Membersliip  la  geneval. 
See  42  Cent.  Dig.  Rellg.  Soc.  19  S2-48. 

Membership  in  a  monastic  brotherhood  is 
not  terminated  by  absence  from  the  abbey  while 
engaged  in  pastoral  work.— Order  of  St.  Bene- 
dict of  New  Jersey  v.  Steinhauser,  34  S.  Ct. 
932,  234  U.  S.  640,  58  L.  Ed.  1512,  62  L.  R,  A. 
(N.  S.)  459,  affirming  decree'  (C.  C.)  179  F.  137. 
and  reversing  Jecree  Steinhauser  v.  Order  of 
St.  Benedict  of  New  Jersey,  194  P.  289,  114 
O.  a  A.  249. 

^=»16.  Property  and  funds. 

See  42  Gent  Big.  Rellg.  Boc.  SI  108-ie7. 

^»16.  —  Capacity  to  acquire  and  hold. 
flee  42  Oent  Dig.  Rellg.  Soc.  f  S  103-108. 

Under  the  general  corporation  law  of  Il- 
linois (Act  April  18,  1872),  which  provides, 
among  other  things,  for  the  incorporation  of 
"any  church,  congregation,  or  society  formed 
for  the  purpose  of  religious  worship,"  and  re- 


stricts the  amount  of  land  that  may  be  lield 
by  "any  corporation  that  may  be  formed  for 
religious  purposes  under  this  act,  or  any  law 
of  this  state  for  the  incorporation  of  religious 
societies,"  to  10  acres,  only  corporations  form- 
ed for  the  purpose  of  religious  worship,  and 
not  benevolent  or  missionary  societies,  are  in- 
tended to  be  restricted  in  their  ownership  of 
real  estate.— Gilmer  v.  Stone,  120  U.  S.  586, 
7  S.  Ct  689,  30  L.  Ed.  734. 

The  title  of  the  Roman  Catholic  Church  in 
Porto  Rico  to  temples  erected  and  dedicated  to 
religious  uses  is  not  affected  by  the  fact  that 
some  of  the  funds  for  building  or  repairing  the 
churches  were  public  funds,  appropriated  for 
that  purpose  by  the  municipality  of  Ponce, 
where  such  appropriations  were  made  without 
reservation  or  .  restriction. — Municipality  of 
Ponce  V.  Roman  Catholic  Apostolic  Church  in 
Porto  Rico,  28  S.  Ct  737.  210  U.  S.  296,  52 
L.  Ed.  1068. 

The  Roman  Catholic  Church  in  the  Phil- 
ippine Islands  is  a  legal  personality,  with  ca- 
pacity to  hold  property  acquired  by  gift— Santos 
V.  Holy  Roman  Catholic  and  Apostolic  Church, 
29  S.  Ct  838,  212  U.  S.  463,  53  L.  £2d.  599. 

^=>18.  — —  Title  and  riglits  acquired 
and  control  and  nae  of  property 
or  fnnd. 

See  42  Cent.  Dig.  Relig.  Soc  |9  111-129. 

A  spedsl  permit  granted  by  the  abbot  of 
a  monastic  brotherhood  to  enable  a  member  to 
retain  for  charitable  purposes  the  proceeds  of 
his  literary  labors  did  not  release  him  from  the 
agreement  in  the  constitution  of  the  brother- 
hood that  the  gains  of  the  members  shall  be- 
long to  the 'otder.— ^rder  of  St.  Benedict  of 
New  Jersey  v.  Steinhauser,  34  S.  Ct  932,  234 
U.  S.  640,  58  L.  Ed.  1512,  52  L.  R.  A.  (N.  S.) 
459,  affirming  decree  (C.  C.)  179  F.  137,  and 
reversing  decree  Steinhauser  v.  Order  of  St. 
Benedict  of  New  Jersey,  194  F.  289,  114  C.  C. 
A.  249. 

The  agreement  in  the  constitution  of  a  mo- 
nastic brotherhood  that  gains  ol  members  shall 
belong  to  the  order  is  not  opposed  to  public 
policy,  where  the  constitution  expressly  recog- 
nizes the  privilege  of  withdrawal  and  the  order 
is  entitled  to  all  the  personalty  left  by  a  de- 
ceased member,  including  that  derived  from 
his  literary  labors.— Id. 

The  equitable  ownership  of  copyrights  ob- 
tained by  a  member  of  a  monastic  brotherhood' 
and  the  proceeds  of  his  labors  held  to  vest  in 
the  order,  and,  as  to  the  same,  the  member 
stood  in  the  position  of  a  trustee.— Id. 


— -  Sale  and  conveyance* 

See  42  Cent  Dig\  Relig.  Soc.  89  130-143. 

Religious  teaching  and  training  In  the 
doctrines  represented  by  the  mission  are  re- 
quired to  satisfy  the  condition  on  which  such 
mission  was  transferred  by  the  American  Board 
of  Commissioners  for  Foreign  Missions  to  the 
Hawaiian  government,  viz.,  tnat  the  government 
should  continue  the  same  as  an  institution  for 
the  cultivation  of  sound  literature  and  solid 
science,  and  should  teach  no  religious  tenet 
or  doctrine  contrary  to  those  theretofore  incul- 
cated by  the  mission,  as  set  forth  in  a  confes- 
sion of  faith,  where  the  government  knew,  when 
accepting  the  transfer  of  the  mission  to  its 
''fostering  care  and  patronage,"  that  the  mis- 
sion was  fouiided  to  convert  the  Hawaiians  to 
Christianity,  and  to  educate  young  men  to  be 
Christian  ministers,  and  for  nearly  30  years 
recognized  its  obligation  under  the  agreement 
to  afford  religious  instruction  in  those  doctrines. 
— Lowrey  v.  Territory  of  Hawaii,  30  S.  Ct. 
200,  215  U.  S.  554,  54  L.  Ed.  325. 

The  right  to  receive  a  reconveyance  of  the 
school,  or  of  the  stipulated  sum  in  lieu  of  such 
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reconveyance.  In  case  of  the  breach  of  the  con- 
dition on  ymch  a  Protestant  mission  was  trans- 
ferred by  the  American  Board  of  Commissioners 
for  Foreign  Missions  to  the  Hawaiian  govern- 
ment, viz.,  that  the  government  should  con- 
tinne  the  same  as  an  institution  for  the  cultiva- 
tion of  sound  literature  and  solid  science,  and 
should  teach  no  religious  tenet  or  doctrine  con- 
trary to  those  theretofore  inculcated  by  the  mis- 
sion, as  set  forth  in  a  confession  of  faith,  pass- 
ed under  a  deed  from  such  board  to  certain 
named  trustees,  which  purports  to  convey,  for 
the  purposes  of  the  trust,  every  interest  in 
the  property  which  the  grantor  had,  reserving 
to  the  grantor  the  right  to  direct  any  change 
or  alteration  in  the  disposition  of-  the  income 
and  proceeds  of  the  trust  estate,  or  to  remove 
any  trustee,  or  fill  any  vacancy^— Id. 

^es»35.  Dissolution. 

flee  42  Cent.  Dig.  Relig.  Boo.  U  2U-216. 

Congress  has  plenary  and  supreme  legisla- 
tive power  over  the  territories  of  the  United 


States  and  their  inhabitants:  and  Act  Con^. 
Feb.  19,  1887.  I  19  (Acts  1885-87,  p.  638). 
abrogating  the  charter  of  the  Church  of  Jesus 
Christ  of  Latter  Day  Saints,  granted  by  the 
legislature  of  Utah  January  19,  1855.  and  dis- 
solving the  corporation,  was  a  valid  exercise 
of  such  power,  and  the  said  corporation  has 
ceased  to  have  any  existence  as  a  civil  body.— 
Late  Corporation  of  the  .Church  of  Jesus 
Christ  of  Latter  Day  Saints  yt  United  States, 
136  U.  S.  1.  10  S.  Ct.  792,  34  L.  Ed.  481,  af- 
firming United  States  v.  Church  of  Jesus 
Christ  of  Latter  Day  Saints,  5  Utah,  361,  15  P. 
473. 

RELIQUIDATION. 

Of  duties  on  imports,  see  Customs  Dotlefl,  ^» 
81. 

RELOCATION. 

Mining  claims,  see  Mines  and  Minerala,  ^=»26^ 


REMAINDERS. 

Scope-Note, 

[INCTiUDES  nature  and  incidents  of  estates  limited  to  take  effect  after  the  determina- 
tion of  preceding  estates;  rights,  powers,  and  liabilities  of  remaindermen;  and  remedies 
relating  thereto. 

CFor  related  matters  under  other  topics,  see  cross *referenoes  following.] 

Cross-References, 

See — 
Life  Estates.  ^=>8. 
WUls,  «=»634. 


Bale  of  property  under  order  of 
court. 

See  42  Gent  Dig.  Remaind.  f  11. 

A  testator  devised  the  legal  estate  in  his 
lands  to  his  widow  for  life,  with  remainder 
oyer,  after  the  death  of  the  widow,  to  his  chil- 
dreor  in  fee.    In  case  the  widow  should  survive 


the  children,  she  was  to  have  the  whole  estate. 
Held,  that  the  estate  in  remainder  in  the  chil- 
dren could  be  sold  under  St.  1798,  c.  12,  re- 
lating to  guardians  and  wards,  and  the  control 
of  wards'  property,  during  the  existence  of  the 
life  estate,  for  the  support  and  education  of 
the  children.— Thaw  v.  FaUs,  136  U.  8.  519,  10 
S.  Ct.  1037,  34  L.  Ed.  531. 


REMAND. 


Appeal  and  Error,  «=»1106,  1186-1216. 
Removal  of  Causes,  ^s»100-110. 

REMEDIES. 

See  cross-references  under  Action. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  in  equity,  see — 
Cancellation  Qf  Instruments,  ^ssO-lS. 
Spedfic  Performance,  ^=>5. 

REMEDY  OVER. 


Contribution. 
Indemnity,  4=»13. 
Insurance,  ^=»606,  606. 
Principal  and  Surety,  «s»176-18S. 
Subrogation. 

REMISSION. 


Appeal  and  Error,  ^=:»1140» 
Damages,  «=5>228. 


See- 
New  Trial,  «s»162. 
Release. 

REMITTITUR. 

Cause  by  appellate  court,  see  Appeal  and  Brror. 
<8=»1186-1216. 

REMONSTRANCE. 

See  Perpetuities. 

REMOVAL 

Accused  to  another  district  for  trial,  see  Crimr 

inal  Law,  ^=s»242. 
Executor  or  administrator,  see  Executors  and 

Administrators,  ^=»35. 
Judge,  see  Judges,  ^s»ll. 
Passengers  or  intruders  from  passenger  trains^ 

see  Carriers,  ^=s»354-384. 
Trustee,  see  Trusts,  ^s»164-169. 


See- 


0/  public  officer$. 


District  and  Prosecuting  Attorneys, 
District  of  Columbia,  ^s»7. 
United  States,  ^s>35,  36. 
United   States  Commissioners,  ^s»2. 


REMOVAL    OF   CAUSES. 

Scope-Note. 

[INCLUDES  ^ansfQr  of  causes  brought  in  state  courts  to  courts  of  the  United 
States;  nature  and  scope  of  i>ower  to  require  such  transfers  in  general;  constitutional 
and  statutory  provisions  relating  thereto;  grounds  for  such  transfers;  Jurisdiction  to 
make  and  proceedings  to  obtain  removal  of  causes ;  effect  of  removal ;  and  remand  of  or 
proceedings  in  cause  after  removal. 

[For  related  matters  under  other  topiotr  •••  cross-references  after  analysis*] 

Analysis, 

L  Power  to  Remove  and  Right  of  Removal  in  GeneraL 
^s»2.  Constitutional  and  statutory  provisions. 

3.  Restrictions  by  federal  or  state  statutes. 

4.  Suits  at  law  or  in  equity. 

6.  Actions  to  restrain  proceedings  in  state  court. 

If,  Actions  to  review  or  set  aside  judgmeht  of  state  court. 

11.  Original  jurisdiction  of  United  States  court. 

12.  Restrictions  as  to  district  in  which  suit  might  have  been 

brought. 

13.  Conflicting  jurisdiction  of  state  and  United  States  courts. 

14.  Court  to  which  cause  may  be  removed. 

16.  Condition  of  cause. 

17.  Waiver  of  right. 

II.  Origin^  i<Tature,  and  Subject  of  Controversy. 

«=»18.  Cases  arising  under  Constitution  of  United  States. 

19.  Cases  arising  under  laws  of  United  States. 

20.  Actions  against  national  banks  or  receivers  thereof. 

21.  Actions  against  or  for  acts  of  United  States  officers. 

22.  Criminal  prosecutions   against  United   States  officers  or 

persons  acting  under  or  by  authority  of  such  officers. 

23.  Nature  of  controversy. 
25.  Allegations  in  pleadings. 

III.  Citizenship  or  Alienage  of  Parties. 

^A)  Diverse  Citizenship  or  Auenage  in  Generau 
4=»26.  Citizenship  of  parties  in  general. 

27.  Citizenship  or  residence  of  corporations. 

28.  Diversity  of  citizenship  of  coplaintiffs  and  codefendants. 

29.  In  general. 

30.  Nominal  or  formal  parties. 

31.  Necessary  and  unnecessary  parties. 

33.  Assignees. 

34.  In  general. 

35.  Transfers  for  purpose  of  or  to  prevent  removal. 

36.  Improper  'or  collusive  joinder  of  parties. 

37.  Rearrangement  of  parties. 

38.  Interveners  and  substituted  parties. 

•  39.  Dismissal  as  to  one  or  more  coparties. 

41.  Controversies  between  a  state  or  citizens  thereof  and  for- 

eign states,  citizens,  or  subjects. 

42.  Nature  of  controversy. 

43.  Time  of  existence  of  ground  of  removaL 

44.  Parties  entitled  to  remove  in  general, 

46.  Residence  of  party  removing  cause. 

47.  Allegations  in  pleadings. 
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III.  Citizenship  or  Alienage  of  Parties — Continued. 

.   (B)  Separable  Controversies. 

«=5>48.  Single  or  separable  nature  of  controversy. 
49.  Joint  or  joint  and  several  causes  of  action. 

61.  Principal  and  subordinate  or  incidental  controversies  or 
/  issues. 

62.  Separate   interests  or  claims   in   subject-matter   or  part 

thereof. 

63.  Priorities  of  liens  or  rights  in  subject-matter. 

65.  Separate  defenses.' 

66.  Set-offs,  counterclaims,  and  cross-actions. 

67.  Determination  of  controversy  without  all  parties* 

68.  Removal  of  whole  suit. 

69.  Parties  entitled  to  remove. 
61.  Allegations  in  pleadings. 

IV.  Prejudice,  Local  Influence,  or  Denial  of  Civil  Rights. 

^=»63.  Existence  and  evidence  of  prejudice  or  local  influence. 

65.  Parties  affected  by  prejudice  or  local  influence. 

66.  Citizenship  of  parties. 

68.  — 7-  Diversity  of  citizenship. 

70.  Denial  of  civil  rights'. 

V.  Amount  or  Value  in  Controversy. 

^=»71.  Cases  subject  to  pecuniary  limitation. 
72.  Requisite  amount  or  value. 

74.  Amount  or  value  claimed  or  involved. 

75.  Allegations  and  pra,yers  in  pleadings. 

76.  Increase  or  reduction  by  amendment. 

VI.  Proceedings  to  Procure  and  Effect  of  Removal 

«=s>  78,  Time  of  taking  proceedings. 

79.  In  general. 

80.  On  ground  of  prejudice  or  local  influence. 

81.  Effect  of  delay,  and  waiver  of  objections. 

82.  Parties  to  petition.  x 

86.  Petition  in  state  court. 

87.  Petition,  affidavits,  and  other  proof  of  prejudice  or  local 

influence. 
89.  Filing  petition  and  bond  in  state  court,  and  proceedings 
thereon. 

91.  Determination  by  United  States  court  as  to  removal  on 

ground  of  prejudice  or  local  influence. 

92.  Filing  copy  of  record  in  United  States  court. 

94.  Defects    in    proceedings,    objections,    amendments,    and 

waiver. 
96.  Transfer  of  jurisdiction  and  effect  of  removal  in  generaL 

96.  Proceedings  in  state  court  after  removal. 

97.  Validity  and  effect  in  general. 

99.  Unauthorized  or  improper  removal. 

VII.  Remand  or  Dismissal  of  Cause. 

►100.  Power  and  duty  to  remand. 

101.  Grounds  for  remand. 

102.  Want  of  jurisdiction  or  of  cause  for  removaL 

106.  Waiver  of  right  to  remand. 

107.  Proceedings  for  remand  and  review  thereof. 

109.  Jurisdiction  of  and  proceedings  in  state  court  after  re- 
mand, or  dismissal.' 

110.  Removal  after  remand. 
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VIII.  Proceedings  in  Cause  After  RemovaL 

<g==>lll.  Juriscfiction  acquired  by  United  States  court  in  general; 
112.  Removal  as  waiver  of  objections  to  jurisdiction  or  serv- 
^  ice  of  process  of  state  court. 

114.  Effect  of  proceedings  in  state  court  before  removal. 
116.  Legal  and  equitable  remedies  and  proceedings. 

119.  Trial,  judgment,  and  review. 

120.  Costs. 

Cross-References. 


Change  of  yenue  or  place  of  trial,  see  Venne, 

«=»42-70. 
Reyocation  of  license  to  foreign  corporation  for 


remoying  cause  to  federal  courts,  see. Corpora- 
tions, ^s»651. 
Transfer  of  criminal  causes,  see  Criminal  Law, 
^=>101. 


I.  PO^WEB  TO  REMOVE  AKD  RIGHT 
OF   REMOVAI.   IN   GENERAI..     * 

Statutes,  partial  inyalidity,  see  Statutes,  ^=»64. 

^s»2.   Conatitiitloiud  and  atatntory  pro- 
▼ialoas. 

See  42  Cent.  Dig.  Rem.  of  C.  SI  2,  3. 

The  act  of  March  3,  1875,  wa^  a  thorough 
reyision  of  the  statutes  relating  to  removal  of 
causes,  and  x)perated  a  repeal  by  implication  of 
Rev.  St.  S  639,  subd.  2,  allowing  an  alien  de- 
fendant to  haye  a  remoyal.^King  y.  Cornell, 
106  U.  S.  395.  1  S.  Ct.  312,  27  Ll  Ed.  60. 

Act  March  3,  1875,  to  determine  the  juris- 
diction of  the  circuit  courts,  and  regulate  the 
remoyal  of  causes  from  state  courts,  does  not 
repeal  or  supersede  all  other  statutes  on  those 
subjects,  but  only  such  as  are  in  conflict  there- 
with. Rey.  St  §  639,  providing  for  removals  on 
the  ground  of  local  prejudice,  is  therefore  not 
repealed  by  the  act  of  1875.— JHeas  v.  Reynolds, 
113  U.  S.  73,  5  S.  Ct.  377,  28  Ix  Ed.  927; 
Baltimore  &  O.  R.  Co.  v.  Bates,  119  U.  S.  464, 
7  S.  Ct.  285,  30  U  Ed.  436. 

Rey.  St.  S  639,  subd.  3,  providing  for  the 
removal  of  causea  on  the  ground  of  local  prej- 
udice by  either  plaintiff  or  defendant,  was  re- 
pealed by  the  removal  act  of  1887  (Act  March 
3,  1887,  c.  373,  24  Stat.  552  [U.  S.  Comp.  St. 
1901,  p.  507]),  which  declares  that  *'all  laws 
and  ^arts  of  laws  in  conflict  with  the  provisions 
of  this  act  be,  and  the  same  are  hereby,  repeal- 
ed," since  section  2  of  the  latter  act,  which 
covers  practically  the  same  ground  as  that  sub- 
division, provides  for  removal  by  the  defendant 
only,  and  contains  other  provisions  inconsistent 
therewith.— Fisk  ,y.  Henarie,  142  U.  S.  459,  12 
S.  Ct  207,  35  Jm  Ed.  1080,  reversing  judgment 
(C.  C.)  32  P.  417,  and  (C.  C.)  35  F.  230. 

^=»3.   Reatriotiont    by   federal    or    state 
atatntea. 

See  42  Cent.  Dig.  Rem.  of  C.  88  4.  6. 

A  proceeding  in  a  state  court  against  an 
administrator,  to  obtain  payment  of  a  debt  due 
by  the  decedent  in  his  lifetime,  is  removable  into 
a  court  of  the  United  States  when  the  creditor 
and  the  administrator  are  citizens  of  different 
states,  notwithstanding  the  state  statutes  may 
enact  that  such  claims  can  only  be  established 
in  a  probate  court  of  the  state,  or  by  appeal 
from  that^  court  to  some  other  state  court. — 
Hesft  V.  Reynolds,  113  U.  S.  73,  5  S.  Ct  377,  28 
L.  Ed.  927. 

A  state  statute  prohibiting  foreign  corpora- 
tions from  doing  business  in  the  state  wiuiout 
a  permit  is  rendered  void  by  a  provision  requir- 
ing such  corporations  to  surrender  their  right 
to  remove  certain  suits  into  the  federal  courts 
as  a  condition  precedent  to  the  issue  of  such 
permit,   when   it  is  apparent   that  the   entire 


purpose  of  the  statute  is  to  deprive  such  com- 
panies of  that  right. — Barron  v.  Burnside,  121 
U.  S.  186,  7  S.  Ct  931,  30  L.  Ed.  915. 

The  statute  of  a  state  giVing  the  state  court 
exclusive  jurisdiction  of  the  settlement  of  claims 
against  the  estates  of  deceased  persons  cannot 
affect  the  right  to  remove  to  tiie  federal  court, 
on  the  ground  of  diverse  citizenship,  a  suit  com- 
menced in  the  state  court  to  estaolish  a  claim 
against  an  administrator. — Clark  y{  Bever,  139 
U.  S.  96,  11  S.  Ct.  468,  35  L.  Ed.  88,  affirming 
judgment  (C,  C.)  31  P.  670. 

Gen.  Laws  Tex.  1887,  p.  116,  requires  a 
foreign  corporation,. as  a  condition  precedent  to 
doing  business  in  the  state,  to  file  in  the 
secretary  of  state's  office  a  resolution  of  its 
directors  authorizing  service  of  process  on  its 
agents  in  the  state,  and  requesting  the  issuance 
of  a  permit  to  do  business  therein,  with  a 
stipulation  that  such  permit  shall  be  subject 
to  '*each  of  the  provisions  of  this  act."  One  of 
these  provisions  is  that^the  permit  shall  be  void 
if  the  corporation  removes  any  case  from  a  state 
to  a  federal  court  on  the  ground  of  nonresidence 
or  local  prejudice.  Held,  that  the  act  is  void 
as  requiring  a  surrender  of  rights  secured  by  the 
constitution  and  laws  of  ti^e  United  States, 
and  I  the  filing  of  such  a  request  by  a  foreign 
corporation  does  not  change  its  residence  so  as 
to  give  jurisdiction  to  a  federal  court  in  a  dis^ 
trict  of  the  state  where  plaintiff  does  not  reside. 
—Southern  Pac.  Co.  v.  Denton,  146  U.  S.  202. 
13  S.  Ct.  44,  36  Ll  Ed.  942. 

Right  of  foreign  interstate  railway  company 
doing  business  in  Oklahoma  to  remove  to  a 
federal  court  a  suit  against  it  in  an  Oklahoma 
court  by  a  citizen  and  resident  of  that  state  is 
unconstitutionally  abridged  by  Act  Okl.  May  26, 
1908  (Laws  1908,  c.  16,  art.  4),  providing  for 
revocation  of  right  to  do  business  within  the 
state  of  every  corporation  who  shall  assert  in 
any  court  of  that  state  a  domicile  within 
another  state  or  foreign  country.— Harrison  v. 
St  Louis  &  S.  F.  R.  Co.,  34  S.  Ct  333,  232  U. 
S.  318,  58  L.  Ed.  621,  L.  R.  A.  1915F,  1187, 
affirming  decree  (C»  C.)  St  Louis  &  S.  F.  R. 
Co.  V.  Cross,  171  F.  480. 

The  removal  from  state  court  to  federal 
court  under  federal  Employers'  Liability  Act 
April  22,  1908,  as  amended  by  Act  April  5, 
1910,  is  prohibited  by  such  amendatory  act  and 
Judicial  Code,  |  28. — Kansas  City  Southern  R. 
Co.  v.  Leslie,  35  S.  Ct  844,  238  U.  S.  599,  59  L. 
Ed.  1478,  reversing  judgment  167  S.  W.  83,  112 
Ark.  305. 

St.  Wis.  1915,  §  1770f,  providing  for  revoca- 
tion of  license  of  any  foreign  corporation  to  do 
business  in'the  state  when  it  applies  to  remove 
to  a  federal  court  any  suit  brought  against  it, 
held  unconstitutional. — ^Donald  v.  Philadelphia  A 
Reading  Coal  &  Iron  Co.,  36  S.  Ct  563,  241 
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U.  S.  329,  eO  L.  Ed-  1027,  affirming  decree  (D. 
G.)  Western  Union  Telegraph  Co.  v.  Frear,  216 
F.  109. 

^=s»4.  Suits  At  law  or  in  equity. 

See  42  Cent.  Dig.  Rem.  of  C  SS  11-20. 

Under  the  Kansas  statutes  abolishing  the 
writ  of  quo  warranto  and  the  proceedings  by 
information  in  the  nature  of  quo  warranto,  and 
substituting  for  them  a  remedy  by  action,  the 
proceeding  by  action  is  a  suit  of  a  civil  nature, 
within  the  statutes  for  removal  of  causes  to 
the  United  States  courts.— Ames  v.  State  of 
Kansas,  111  U.  S.  449,  4  S.  Ct.  437,  28  L.  Ed. 
482. 

A  proceeding  under  the  ^  Code  of  Civil  Proce- 
dure of  Colorado,  to  ascertain  the  compensation 
for  land  taken  for  public  use,  is  a  suit  at  law, 
removable  to  a  United  States  court,  notwith- 
standing such  compensation  may  be  ascertained 
by  commissioners  appointed  by  the  court,  unless 
at  the  hearing  defendant  demands  a  jury. — 
Searl  v.  School  Dlst.  No.  2,  124  U.  S.  197,  8 
S.  Ct  460,  31  L.  Ed.  415. 

A  proceeding  by  a  railroad  company  for  the 
condemnation  or  land  is  an  action  at  law,  and 
removable  to  the  federal  court.— Id. 

Const.  W.  Va.  1880,  art.  8,  S  24,  after  de- 
claring that  county  courts  shall  have  jurisdic- 
tion in  certain  matters,  provides  that  they  may 
exercise  such  other  powers,  and  perform  such 
other  duties,  "not  of  a  judicial  nature,"  as  may 
be  prescribed  by  law.  Act  W.  Va.  Feb.  23, 
1883,  provides  that  a  person  aggrieved  by  the 
assessment  of  his  real  estate  may  after  notice 
to  the  prosecuting  attorney  who  shall  protect 
the  state's  interest,  apply  to  the  county  court 
for  redress;  and  if,  on  hearing  the  evidence, 
said  court  shall  be  of  opinion  that  there  is 
error  in  the  assessment,  it  shall  correct  it. 
Held,  that  the  power  of  the  county  courts 
under  this  act  is  ministerial,  and  the  proceed- 
ing to  correct  assessments  is  not  a  suit,  within 
the  meaning  of  Rev.  St  §  639,  giving  the  right 
of  removal  to  the  federal  courts  of  suits  be- 
tween citizens  of  different  states.— Upshur 
County  V.  Rich,  135  U.  S.  467,  10  S.  Ct.  661, 
34  L.  Ed.  196. 

^s>6.  Aotiena  to  restrain  proeeedinst  in 
state  oonrt. 

See  42  Cent.  Dig.  Rem.  of  O.  |  23. 

Where  the  main  object  of  a  suit  in  a  state 
court  is  to  restrain  the  sale  of  land  under  exe- 
cution issued  on  a  judgment  of  the  state  court, 
such  case  is  not  removable  to  a  circuit  court 
of  the  United  States  on  the  ground  of  diversity 
of  citizenship  of  the  parties  before  the  injunc- 
tion has  been  grante<L  as  Rev.  St.  §  720,  pro- 
hibits the  issuance  of  an  injunction  from  the 
United  States  courts  to  stay  proceedings  in 
the  state  courts,  except  in  cases  where  an  in- 
junction may  be  authorized  by  a  law  relating 
to  proceedings  in  bankruptcy,  and  a  case  so 
removed  should  be  remanded  to  the  state  court. 
— Jjawrence  v.  Morgan's  Louisiana  &  T.  R.  &  S. 
S.  Co.,  121  U.  S.  634,  7  S.  <3t  1013,  30  L.  Ed. 
1018. 

^^S97«  Actions    to    review    or    set    aiide 
Jndsmont  of  state  eonrt. 

See  42  Cent  Dig.  Rem.  of  C.  S  24. 

When  the  proper  jurisdictional  amount  is 
involved,  and  tne  citizenship  of  the  parties  is 
diverse,  a  federal  circuit  court  has  power  to 
grant  relief  against  judgments  obtained  in  a 
state  court  by  means  of  fraud ;  and,  under  such 
circumstances,  a  suit  brought  in  a  state  court 
to  enjoin  the  enforcement  of  a  judgment  ob- 
tained therein  by  fraud  is  removable  to  the 
federal  circuit  court. — Marshall  v.  Holmes,  141 
U.  S.  589.  12  S.  Ct.  62,  35  L.  Ed.  870,  revers- 
ing judgment  Cnlhoon  y.  McKnight,  39  La. 
Ann.  325,  1  So.  612. 


^=»11.   Original   Jnriadiction    of   United 

StAtes  oonrt. 

See  42  Cent  Dig.  Rem.  of  C.  Sfi  29-31;    14  Gent 
Dig.  Crim.  Law,  8  198. 

A  suit  brought  by  a  st^te  in  one  of  its  own 
courts  against  a  corporation  amenable  to  its 
process,  to  try  the  right  of  a  corporation  to 
exercise  corporate  powers  within  the  territorial 
limits  of  the  state,  if  presenting  a  case  aris- 
ing under  the  laws  of  the  United  States,  may 
be  removed  to  a  United  States  circuit  court, 
under  Act  March  3,  1875,  c.  137,  as  the  statute 
makes  no  exception  of  suits  to  which  a  state 
is  a  party,  notwithstanding  the  constitutional 
grant  to  the  supreme  court  of  original  juris- 
diction in  cases  in  which  a  state  shall  be  a 
party.— Ames  v.  State  of  Kansas,  111  U.  S.  449, 
4  S.  Ct  437,  28  L.  Ed.  482.* 

The  jurisdiction  of  the  circuit  courts  on 
removal,  under  Act  1887-88,  §  2  [U.  S.  Comp. 
St.  1901,  p.  509],  is  limited  to  such  suits  as 
might  have  been  originally  brought  in  those 
courts  by  the  plaintiif,  under  the  first  sec- 
tion.—Mexican  iNat.  R.  Co.  V.  Davidson,  157 
U.  S.  201,  15  S.  Ct  563,  39  L.  Ed.  672. 

The  party  who  has  wrongfully  procured  a 
removal  from  the  local  Porto  Rican  court  \o 
the  federal  District  Court  of  a  case  within  the 
original  jurisdiction  conferred  upon  the  lat- 
ter court  by  Act  March  2,  1901,  c.  812,  f  3.  31 
Stat  953,  cannot  be  heard,  after  judgment 
against  him,  to  assert  that  the  federal  court 
had  no  jurisdiction,  because  of  the  Irregular- 
ity of  the  removal,  although,  by  Act  April  12. 
1900,  c.  191,  S  34,  31  Stat.  84,  it  is  provided 
that  the  laws  of  the  United  States  relating 
to  the  removal  of  causes  shall  govern  as 
between  the  District  Court  of  the  United  States 
for  Porto  Rico  and  the  courts  of  Porto  Rico. 
— Garrozi  v.  Dastas,  27  S.  Ct.  224,  204  U. 
S.  64,  51  L.  Ed.  369. 

^s>12/  Restriotiona  as  to  district  in 
whioh  snit  mislit  liaTe  been 
bronght. 

See  42  Cent.  Dig.  Rem.  of  C.  Sfi  32,  83. 

A  suit  which,  by  reason  of  the  nonresidence 
of  both  parties,  could  not  have  been  brought 
in  the  federal  Circuit  Court  in  the  first  in- 
stance, cannot  be  removed  to  that  court  from  a 
state  court,  under  Act  March  3,  1887,  c.  373, 

24  Stat.  552,  and  Act  Aug.  13,  1888,  c  866, 

25  Stat  43a  [U.  S.  Comp.  St.  1901,  p.  508], 
on  the  ground  of  diverse  citizenship,  at  least, 
where  ute  plaintiff  resists  such  removal,  even 
if  the  consent  of  both  parties  could  confer 
jurisdiction.— Ex  parte  Wisner,  27  S.  Ct  150, 
203  U.  S.  449.  51  L.  Ed.  264. 

^=9 13.  Conlliotins  inrisdiotion  of  state 
and  United  States  eonrts. 

See  42  Cent  Dig.  Rem.  of  C.  f  34. 

The  efltect  upon  the  general  proceedings 
for  widening  the  streets  of  a  city,  in  case  the 
circuit  court  should  decide  that  said  dty  could 
not  widen  streets  in  the  grounds^  of  a  rail- 
road corporation,  or  that  the  valuatibn  of  prop- 
erty of  the  corporation  was  too  small,  or  as- 
sessments for  benefits  against  it  too  large,  fur- 
nishes no  good  reason  to  deny  the  corporation 
its  right  to  remove  such  causes. — Union  Pac. 
R.  Co.  V.  Myers,  115  U.  S.  1,  5  S.  Ct  1113,  29 
L.  Ed.  319,  reversing  judgment  (C.  C.)  Myers 
V.  Union  Pac.  Ry.  Co.,  16  F.  292,  3  McCrary, 
578. 


^=»14.  Conrt  to  wbieb  eanse  may  be 
moTed. 

See  42  Cent  Dig.  Rem.  of  C.  I  35. 

Under  the  removal  act,  which  provides  that 
suits  shall  be  removed  into  the  circuit  court 
of  the  district  where  such  suits  are  pending, 
the  district  meant  is  that  in  which  the  suit  is 
pending  at  the  time  of  the  removal,  without 
regard  to  the  place  where  it  originated.— Hess 
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V.  Reynolds,  113  U.  S.  73,  5  S.  Ct.  377,  28 
L.  Ed.  927. 

^=»15.  Condition  of  oauo. 

See  42  Cent.  Dig.  Rem.  of  C.  I  26. 

Where,  in  an  action  by  a  state  in  its  own 
courts  to  recover  certain  penalties  imposed  on 
foreign  insurance  companies  for  doing  business 
without  complying  with  the  state  laws,  the  right 
of  recovery  depends  on  the  question  of  mixed 
law  and  fact,  whether  service  of  summons  has 
been  made  on  a  person  who  was  at  the  time 
an  agent  of  the  company  within  the  state  on 
whom  process  might  legally  be  served,  so  as 
to  bind  the  company  and  bring  it  within  the 
jurisdiction  of  the  court,  there  is  no  question 
dependent  on  a  construction  of  the  constitu- 
tion or  any  law  of  the  United  States,  and  there- 
fore no  cause  for  removal,  since  until  the  ques- 
tion of  jurisdiction  is  decided  there  is  no  suit 
brought,"  within  the  terms  of  the  act  of  con- 
gress authorizing  such  removals. — Germnnia  Ins. 
Co.  V.  State  of  Wisconsin,  119  U.  S.  473,  7  S. 
Ct.  260,  30  li.  Bd.  461;  People's  Ins.  Co.  v. 
Same,  119  U.  S.  477»  7  S.  Ct.  262,  30  L.  Ed. 
4^. 

A  petition  for  the  removal  of  a  cause  from 
a  state  court  to  a  federal  circuit  court  is  not 
too  late,  although  defendant  may  be  in  default 
in  the  state  court  for  failure  to  answer  in  time, 
if  such  petition  is  filed  as  soon  as  the  cause 
becomes  a  removable  one. — ^Remington  v.  Cen- 
tral Pac.  R.  Co.,  25  S.  Ct  577,  198  U.  S.  95, 
49  L.  Ed.  959. 

$=:>17.   Waiver  of  right. 

See  42  Cent  Dig.  Rem.  of  O.  |  10;    18  Cent  Dig. 
Courts,  f  150. 

If  a  party  has  good  ground  to  remove  a 
suit  from  a  state  to  a  federal  court, .  he  must 
not  experiment  on  his  case  in  the  state  court, 
and,  upon  an  adverse  decision,  then  transfer 
to  the  federal  court. — Rosenthal  y.  Coates,  148 
U.  S.  142,  13  S.  Ct  576,  37  L.  Ed.  399. 

Defendant  is  not  estopped  to  insist  upon 
its  right  to  remove  a  cause  from  a  state  court 
to  a  federal  circuit  court  because,  on  the  day 
after  the  right  of  removal  was  made  to  appear, 
its  motion  to  stay  proceedings  pending  an  ap- 
peal from  an  order  denying  a  motion  to  set 
aside  the  sen'ice  of  summons  was  successfully 
argued  in  the  state  court—Remineton  v.  Cen- 
tral Pac.  R.  Co.,  25  S.  Ct  577,  198  U.  S.  95, 
49  li.  Ed.  959. 

The  right  of  a  federal  corporation  when 
sued  in  a  state  court,  to  remove  the  cause  to  a 
federal  Circuit  Court,  as  being  one  arising  under 
the  federal  laws,  is  lost  by  bringing  into  the 
suit  a  cause  of  action  against  another  corpora- 
tion, with  which  plaintiff  has  no  concern,  and 
recovering  judgment  therein.  Judgment  (1907) 
102  S.  W.  105,  100  Tex.  556,  affirmed.— Texas 
&  P.  Ry.  Co.  V.  Eastin  &  Knox,  29  S.  Ct  564, 
214  U.  S.  153,  53  L.  Bd.  946. 

II.   ORIGIN,  NATURE,  AND  SUBJECT 
OF   CONTROVERSY. 

^s>18.   Cases  aritins  under  Constitution 
of  United  States. 

See  42  Cent  Dig.  Rem.  of  C.  8  S^ 

In  a  suit  in  a  Missouri  court  against  an 
Illinois  corporation,  defendant  urged  that  the 
contract  sued  on  was  ultra  vires  under  its 
charter.  To  this  plaintiff  pleaded  as  an  es- 
toppel a  former  judgment  of  the  Missouri  court 
in  another  case  between  the  same  parties  in- 
volving the  same  issue.  Held,  that  no  case  was 
made  lor  removal  on  the  ground  that  *'full  faith 
and  credit"  were  not  given  to  the  public  acts  of 
Illinois  by  the  Missouri  court,  and  that,  if  the 
judgment  of  that  court  was  erroneous,  it  could 
be  reviewed  on  writ  of  error,  but  could  not  be 


collaterally  attacked  in  the  federal  courts.— 
Chicago  &  A.  R.  Co.  v.  Wiggins  Perry  Co..  108 
U.  S.  18,  1  S.  Ct.  614,  617,  27  L.  Ed.  636. 

Where,  in  an  action  of  trespass  against  a 
tax  gatherer  in  Virginia  for  levying  upon  the 
plaintiff's  property  after  a  tender  oy  him  of 
coupons  issued  under  Act  Va.  March  28.  1879, 
which  made  them  receivable  in  payment  of 
taxes,  the  defendant  in  his  rejoinder  justifies 
under  Act  Va.  Jan.  20,  1882,  forbidding  col- 
lectors to  receive  such  coupons,  a  demurrer  to 
this  rejoinder  raises  an  issue  necessarily  in- 
volving the  constitutionality  of  the  statute  of 
1882,  and  the  federal  court  has  jurisdiction  of 
the  case.— Smith  y.  Greenhow,  109  U.  S.  669, 
3  3.  Ct  421,  27  li.  Ed.  1080. 

In  an  action  by  stockholders  of  a  corpora- 
tion to  set  aside  a  lease  executed  by  it  as  in- 
consistent with  its  charter,  illegal  and  void,  no  * 
federal  question  is  involved,  within  the  mean- 
ing of  the  removal  act. — Central  R.  Co.  of  New 
Jersey  v.  Mills,  113  U.  S.  249,  5  S.  Ct.  456, 
28  L.  Ed.  949,  affirming  judgment  (C.  C.)  Mills 
y.  Central  R.  Co.  of  New  Jersey,  20  F.  449. 

A  proceeding  under  Act  Va.  Jan.  14.  1882, 
as  amended  by  Act  March  12,  1884,  zor  the 
'^identification  and  verification"  of  coupons  ten- 
dered in  payment  of  taxes,  debts,  and  demands 
due  the  state,  is  not  a  suit  of  civil  nature  aris- 
ing under  the  constitution  or  laws  of  the  United 
States,  within  the  meaning  of  Act  March  3, 
1875. — Stewart  v.  Commonwealth  of  Virginia, 
117  U.  S.  612,  6  S.  Ct  922,  29  L,.  Bd.  1006. 

Where  a  state  begins  a  suit  in  its  own 
courts  to  recover  taxes  levied  under  its  laws 
on  the  property  of  a  railroad  corporation  cre- 
ated by  its  power,  and  the  corporation  sets 
up  the  defense  that  the  state  had  no  power 
to  tax  the  franchises  of  the!  corporation  de- 
rived from  the  acts  of  congress,  and  that  the 
statute  under  which  the  taxes  were  levied  vio- 
lated article  14  of  the  amendments  of  the  con- 
stitution of  the  United  States,  in  that  it  does 
not  allow  the  deduction  of  mortgage  indebted- 
ness from  the  valuation  of  railroad  property 
while  such  deduction  is  allowed  in  the  case 
of  other  property,  such  suit  is  removable  to 
the  federal  courts,  and  the  right  to  remove  does 
not  depend  on  tne  validity  of  the  claim  set 
up.— Southern  Pac.  R.  Co.  y.  State  of  Cali- 
fornia, 118  U.  S.  109,  6  S.  Ct  993,  30  L.  Ed. 
103. 

The  question  whether  a  party  to  proceed- 
ings in  a  state  court  continued  such  after  a 
certain  judgment  in  his  favor,  so  that  the  es- 
tate represented  by  him  as  administrator  be- 
came bound  by  proceedings  subsequent  to 
the  judgment,  is  not  dependent  for  solution  on 
any  construction  of  the  constitution  or  laws  of 
the  United  States,  so  as  to  ^ve  the  right  of 
removal  to  the  federal  court. — Gibbs  v.  Cran- 
dall,  120  U.  S.  105,  7  S.  Ct  497,  30  L.  Ed.  590. 

Code  Iowa  1873,  §  1543,  provides  that  any 
building,  etc.,  where  intoxicating  liquors  are 
manufactured,  sold,  or  given  away,  contrary 
to  law,  shall  be  a  nuisance,  and  may,  along 
with  the  vessels  and  contents,  fixtures,  etc., 
be  abated  by  "an  action  in  equity."  The  per- 
son proceeded  against  is  also  made  liable  to 
fine  and  imprisonment.  Defendant,  in  a  pro- 
ceeding under  this  statute,  removed  the  case 
to  the  federal  court  on  the  grounds  that,  in- 
asmuch as  the  supreme  court  of  the  state  had 
declared  the  law  to  be  valid,  he  was  virtually 
deprived  of  his  right  to  a  trial  by  jury,  and 
that  he  had  at  a  large  expense  established  the 
place  sought  to  be  declared  a  nuisance  prior  to 
the  passage  of  the  act,  and  that  it  was  only  fit 
for  a  saloon  and  brewery.  Held,  that  no  federal 
question  was  involved,  and  the  case  should  be 
remanded  to  the  state  court.  (Divided  court.) — 
Schmidt  v.  Cobb,  119  U.  S.  286,  7  S.  Ct  1373, 
30  L.  Ed.  321. . 
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A  suit  broug:Iit  in  the  state  court  to  enjoin 
the  threatened  importation  of  armed  men  into 
a  county  where  a  strike  existed,  on  the  ground 
that  this  would  amount  to  a  public  nuisance 
and  would  endanger  the  health,  morals,  peace, 
and  good  order  of  the  community,  Is  not  remov- 
able: to  a  United  States  circuit  court,  under  Act 
>March  3,  1887,  c.  373,  24  Stat.  552,  as  correct- 
ed l)y  Act  Aug.  13,  1888,  c.  866,  25  Stat.  433 
[U.  S.  Comp,  St.  1001,  p.  508],  as  one  arising 
under  the  constitution  and  laws  of  the  United 
States,  since,  even  assuming  that  the  bill  shows 
upon  its  face  that  the  relief  sought  would  be  in- 
consistent with  the  power  to  regulate  commeFce, 
or  with  ]legulations  established  by  congress,  or 
with  the  fourteenth  amendment,  it  only  demon- 
strates that  the  bill  cannot  be  maintained,  and 
not  that  the  cause  of  action  arose  under  the 
con^tution  or  laws  of  the  United  States.*— 
State  of  Arkansas  v.  Kansas  &  T.  Goal  Co., 
22  S.  Ct.  47,  183  U.  S.  185,  46  L.  Ed.  144. 

Allegations,  in  the  petition  for  the  remov- 
al to  a  federal  Circuit  Court  of  a  suit  against 
an  interstate  express  company,  that  the  defend- 
ant was  subject  to  the  federal  laws  to  regulate 
commerce,  and,  under  those  laws,  had  a  defense 
to  the  cause  of  action,  will  not  justify  removal 
on  the  ground  that  the  cause  is  one  arising  un- 
der the  federal  Constitution  and  laws,  where 
the  cause  of  action  itself  is  not  based  upon  the 
interstate  commerce  act  or  any  other  federal 
law.— In  re  Winn,  29  S.  Ct  515,  213  U.  S.  458, 
53  L.  Ed.  873. 

d=s9l9.  Oases  Arising  under  la-ws  of  Unit- 
ed  States. 
See  41  Cent  Dig.  Rem.  of  0.  91  S7-46.  4d.  S2.  63. 

In  a  suit  between  citizens  of  the  same  state, 
tho  bill  alleged  that  defendants  fraudulently 
excluded  complainant  from  an  inspection  of 
their  books  of  account,  and  refused  to  pay  him 
royalties  due  under  his  contract  with  them,  but 
made  no  issue  as  to  construction  of  .the  claims 
of  his  patents,  or  of  their  infringement  Held 
not  a  case  arising  under  the  patent  laws  of  the 
United  States,  and  not  removable.^Albright  v. 
Teas,  106  U.  S.  613,  1  S.  Ct  550,  27  U  Ed. 
295. 

A  suit  brought  by  the  attorney  general  of 
a  state  to  test  the  validity  of  an  alleged  wrong- 
ful and  unlawful  consolidation  of  railroad  com- 
panies, which  rests  only  on  authority  conferred 
for  the  purpose  by  acts  of  congress,  presents  a 
case  arising  under  the  laws  of  the  United 
States,  within  the  statutes  for  the  removal  of 
causes  to  the  United  States  courts. — ^Ames  v. 
State  of  Kansas,  111  U.  S.  449,  4  S.  Ct.  437, 
28  L.  Ed.  482. 

In  an  action  against  a  corporation  in  a 
court  of  the  stare  of  New  York,  in  which  state 
the  defendant  was  incorporated,  brought  on  a 
judgment  recpvered  against  it  in  a  United 
States  circuit  court  for  a  district  in  Ohio,  a  pe- 
tition by  it  for  removal  of  the  cause  into  the 
United  States  circuit  court,  alleged  that  it  was 
not  an  inhabitant  of  Ohio,  and  that  process  in 
^he  suit  in  Ohio  was  not  personally  served 
on  defendant  or  any  of  its  officers,  but  did 
not  allege  that  there  was  no  service  of  process 
on  its  agent  in  the  district  in  which  the  judg- 
ment was  recovered,  and  that  there  was  no 
appearance  of  defendant  in  that  suit  Held, 
that  this  did  not  raise  a  defense  of  want  of  ju- 
risdiction, under  Rev.  St.  §  739,  forbidding  suit 
in  a  United  States  court  '^against  an  inhabitant 
of  the  United  States  in  any  other  district  than 
that  of  which  he  is  an  inhabitant,  or  in  which 
he  shall  be  found  at  the  time  of  serving  the 
writ." — Provident  Sav.  Life  Assur.  Soc.  v.  Ford, 
114  U.  S.  635,  5  S.  Ct.  1104.  29  L.  Ed.  261. 

An  action  on  a  judgment  recovered  in  a 
United  States  court  is  not  necessarily  a  suit 
arising*  under  the  laws  of  the- United  States, 
removable  on  that  ground  to  a  Ignited  States 
court,  under  Act  March  8,  1875.— Id. 


Corporations  of  the  United  States,  organ- 
ized under  acts  of  congress,  can  remove  into  the 
circuit  courts  of  the  United  States  ^uits  brought 
against  them  in  the  state  courts,  on^the  ground 
that  such  suits  are  suits  "arising  under  the 
laws  of  the  United  States."— Union  Pac.  R.  Ca 
V.  Myers,  115  U.  S.  1,  5  S.  Ct  1113,  29  L.  Ed. 
319,  reversing  judgment  (C.  C.)  Myers  v.  Union 
Pac.  Ry.  Co.,  16  F.  292,  3  McCrary,  578. 

Inasmuch  as  the  power  of  a  state  to  grant 
exclusive  ferry  franchises  across  public  waters 
between  places  in  its  own  jurisdiction  has  nev- 
er been  impaired  by  the  United  States,  an  ac- 
tion in  the  state  court  in  which  the  issue  is 
whether  the  city  of  New  York  has,  under  its 
charter,  the  exclusive  right  to  establish  ferries 
between  Manhattan  Island  and  the  shore  of 
Staten  Island  on  the  Kill  von  KuU,  and,  if  so, 
whether  defendants  have  interfered  therewith 
by  operating  such  a  ferry,  involves  no  federal 
question,  notwithstanding  the  vessels  used  by 
defendants  in  their  business  are  licensed  and 
enrolled,  and  the  officers  navigating  them  are 
\licensed,  under  the  laws  of  the  United  States. 
— Starin  v.  City  of  New  York,  115  U.  S.  248,  6 
S.  Ct  28»  29  U  Ed.  388,  affirming  order  (C.  C.) 
City  of  New  York  v.  Independent  Steamboat 
Co.,  21  F.  593,  and  (O.  C.)  22  F.  801. 

Where,  after  the  suit  had  been  removed  to 
the  federal  court,  the  party  opposing  the  re- 
moval files  a  supplemental  bill  alleging  that  a 
certain  judgment  rendered  by  that  court  after 
removal  in  a  suit  to  which  she  was  not  a  party 
had  been  obtained  by  collusion,  and  did  not  con- 
clude her,  such  bill  has  no  effect  to  raise  a  fed- 
eral question.— Rand  v.  Walker,  117  U.  S:  340, 

6  S.  Ct  769.  29  L.  Ed.  907. 

A  case  does  not  arise  under  the  laws  of 
the  United  States  simply  because  the  supreme 
court,  or  any  other  federal  court,  has  decided, 
in  another  suit,  the  questions  of  law  which  are 
involved  in  it — ^I>eather  Manufacturers'  Nat 
Bank  v.  Cooper,  120  U.  S.  778*  7  S.  Ct  777, 
30  1*.  Ed.  816,  affirming  order  (C.  G.)  Cooper  ▼. 
Leather  Manufacturers'  Nat.  Bank,  29  F.  161, 
2  Browne,  Nat  Bank  Cas.  208. 

The  defendant  in  foreclosure  set  up  in  de- 
fense, and  as  a  ground  for  removal— First,  title 
in  herself  to  the  mortgaged  property  by  pur- 
chase at  a  judicial  sale  under  a  decree  of  the 
circuit  court  of  the  United  States ;  and,  second, 
a  decree  of  the  same  court  dismissing  plaintiff's 
bill  in  a  previous  suit  involving  the  same  prop- 
erty. Held,  that  this  claim  on  defendant's  be- 
half is  a  right  derived  from  an  authority  exer- 
cised under  the  United  States,  but  does  not 
present  any  question  distinctly  involving  the 
constitution  or  laws  of  the  United  States,  with- 
in the  meaning  of  the  removal  act  of  1875  (18 
Stat  470).— Carson  v.  Dunham,  121  U.  S.  421, 

7  S.  Ct  1030,  30  li.  Ed.  992. 

The  fact  that  the  mortgage  held  by  plain- 
tiff was  made  by  a  citizen  of  South  Caro- 
lina, at  a  time  when  that  state  was  in  re- 
bellion against  the  United  States,  to  a  loyal 
citizen  of  the  United  States,  in  the  absence  of 
circumstances  establishing  that  the  transaction 
involved  unlawful  intercourse  between  the  par- 
ties, does  not  make  a  suit  arising  under  the  con- 
stitution or  laws  of  the  United  Statesi— Id. 

A  petition  for  removal  of  a  suit  in  eject- 
ment from  a  state  to  a  federal  court,  which 
shows  that  defendants  claim  title  to  the  land 
under  a  patent  from  the  United  States,  and 
that  plaintiff  claims  under  a  prior  patent,  and 
relies  on  want  of  authority  in  the  land  depart- 
ment to  issue  the  patent  to  defendants,  pr^ 
sents  a  case  arising  under  the  laws  of  the-  Unit- 
ed States,  and  shows  ground  for  repioval,  under 
Act  March  3,  1875.— Mitchell  v.  Smale,  140  U. 
S.  406,  11  S.  Ct  819,  840,  35  L.  Ed.  442. 

In  an  action  for  land  against  the  lessor 
thereof  and  the  lessee^  a  corporation  creat^l  by 
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the  laws  of  the  United  States,  the^  complaint  al- 
leged that  such  corporation  was  in  actual  pos* 
session,  and  the  return  of  the  summons  alleged 
service  upon  both  defendants.  The  petition  for 
a  removal  of  the  case  was  joined  in  by  such 
corporation,  and  it  did  not  object  to  the  sum- 
mons or  to  the  jurisdiction  of  the  court.  Held, 
that  such  corporation  was  a  party,  so  liiat  a' 
federal  question  was  involved,  and  it  was  im- 
material that  the  court,  in  rendering  judgment, 
spoke  of  such  party  as  not  having  been  served 
and  as  not  appearing.— Washington  &,  I.  R.  Co. 
V.  CcBur  D'Alene  JL  &  Nav.  Co.,  160  U.  S.  77, 
16  S.  Ct.  231,  40  li.  Ed.  355,  affirming  decree 
60  F.  981,  9  C.  0.  A.  303,  15  U.  S.  App.  359. 

The  acts  of  congress  of  June  20, 1878  (Laws 
1878,  c.  362;  20  Stat.  241),  and  August  2, 
1882  (Laws  1882,  c.  372;  22  Stat.  185),  In  so 
far  as  they  conferred  rights  and  privileges  upon 
the  territorial  and  state  corporations  after- 
wards consolidated  as  the  Oregon  Short  line 
ft  Utah  Northern  Railroad  Company,  gave  no 
powers  or  rights  to  be  exercised  outside  of  the 
territory  named  therein,  and  therefore  did  not 
give  such  corporations  a  federal  character,  such 
as  will  justify  them  in  removing,  on  that 
ground,  suits  brought  against  them  in  the  state 
courts. — Oregon  Short  Line  &  U.  N.  R.  Co.  v. 
Skottowe,  162  U.  S.  490,  16  S.  Ct  869,  40  L. 
Ed.  1048,  affirming  judgment  Skottowe  v.  Ore- 
gon Short  Line  &  U.  N.  Ry.  Co.,  22  Or.  430,  30 
P.  222,  16  L.  R.  A.  593. 

The  bare  fact  that  the  appointment  of  a 
receiver  was  by  a  federal  court  does  not  make 
all  actions  against  him  cases  arising  under  the 
constitution  or  laws  of  the  United  States  which 
he  can  remove  on  that  ground  into  a  federal 
court,  where  his  appointment  was  made  under 
the  general  equity  powers  of  courts  of  chancery, 
and  not  under  any  provision  of  the  federal  con- 
stitution or  laws,  and  his  liability  depends  on 
general  law,  and  his  defense  does  not  rest  on 
any  act  of  congress.— Qableman  v.  Peoria,  D. 
&  E.  Ry.  Co.,  21  S.  Ct.  171,  179  U.  S.  335,  45 
L.  Ed.  220. 

A  guestion  depending  for  solution  upon  the 
laws  of  the  United  States,  and  therefore  justi- 
fying removal  from  a  state  to  a  federal  Circuit 
Court,  is  involved  in  a  suit  by  the  daughter  of 
a  deceased  homestead  settler  to  establish  her  ti- 
tle under  the  operation  of  the  state  laws,  <«« 
against  his  widow,  to  ,whom,  in  accordance  with 
Rev.  St.  U.  S.  §  2291  [U.  S.  Comp.  St  1901, 
pp.  1390,  1394],  the  patent  has  issued.— Mc- 
Cune  V.  Essig,  26  S.  Ct.  78,  199  U.  S.  382,  50 
L.  Ed.  237,  affirming  decree  122  F.  588,  59  C. 
0.  A.  429,  which  affirmed  (O.  C.)  118  F.  273. 

An  action  brought  against  a  corporation 
created  by  an  act  of  Congress  and  against  two 
of  its  employ^  to  establish  a  joint  liability  for 
negligence  is,  as  to  the  individual  defendants,  as 
well  as  to  the  corporation,  a  suit  arising  under 
the  federal  Constitution  or  laws,  within  the 
meaning  of  the  removal  provisions  of  Act  Aug. 
13,  1888,  c.  866,  25  Stat.  433  (U.  S.  Comp.  St 
1901,  p.  508),  and  is  therefore  removable  to  a 
federal  Circuit  Court  on  petition  of  all  the  de- 
fendants.—In  re  Dunn,  29  S.  Ct.  299.  212  U« 
S.  374,  53  L.  Ed.  558. 

An  action  brought  against  a  corporation 
chartered  under  an  act  of  Congress  and  a  local 
defendant,  upon  a  joint  liability,  is  a  suit  aris- 
ing under  the  laws  of  the  United  States,  and, 
as  such,  is  removable  from  a  state  court  to  a 
federal  Circuit  Court  on  petition  of  both  de- 
fendants. Judgment  (1907)  102  S.  W.  105,  100 
Tex.  .Vie,  affirmed.— Texas  &  P.  Ry.  Co.  v.  feast- 
in  &  Knox,  29  S.  Ct  564,  214  U.  S.  153,  53  L. 
Ed.  94G. 

An  action  on  a  promissory  note  by  one 
clain^ing  as  a  bona  fide  holder  for  value  before 
maturity  does  not  arise  under  the  Constitution 
or  laws  of  the  United  States,  so  as  to  be  remov- 


able to  a  federal  Circuit  Court  under  the  Okla« 
homa  enabling  act  (Act  June  16,  1906,  c.  3335, 
§  IG,  34  Stat.  276),  as  amended  by  Act  March 
4,  1907,  c.  2911,  §  1,  34  Stat  1286,  because  the 
makers  of  the  note  relied  for  their  defense  upon 
provisions  of  certain  federal  statutes  as  estab- 
lishing that  the  transaction  upon  which  the  right 
to  recover  was  based  was  prohibited  by  law, 
which  would  only  demonstrate  that  the  suit 
could  not  be  maintained  at  all,  and  not  that  the 
cause  of  action  arose  under  the  federal  Constitu- 
tion "or  laws.  Judgment  (1908)  95  P.  457.  20 
Okl.  274,  affirmed.— Williams  v.  First  Nat  Bank 
of  Pauls  Valley,  30  S.  Ct  441,  216  U.  S.  682, 
54  L.  Ed.  625. 

^s»20.  Actions  asalnst  luitioaal  banks 
or  reoeiverfl  tl&ereof • 

See  42  Cent.  Dig.  Rem.  of  C.  S  47. 

Under  Act  July  12,  1882,  c.  290,  22  Stat 
162  [U.  S.  Comp.  St  1901,  p.  3457J,  repealing 
all  acts  and  parts  of  acts  inconsistent  therewith, 
and  pro\dding  that  the  jurisdiction  of  federal 
courts  of  all  suits  in  which  a  national  bank  is 
a  party  shall  be  the  same  as  if  it  were  a  state 
bank,  a  national  bank  had  no  right  to  remove  a 
cause  from  a  state  to  a  federal  court 'on  the 
ground  alone  that  it  is  a  federal  corporation.— 
Leather  Manufacturers*  Nat.  Bank  v.  Cooper, 
120  U.  S.  778,  7  S.  Ct.  777,  30  U  ,Pd.  816. 
affirming  order  (O.  C.)  Cooper  v.  Leather  Manu- 
facturers' Nat.  Bank,  29  F.  161,  2  Browne,  Nat 
Bank  Cas.  20a 

^=^21.  Aotions  asainst  or  for  aets  of 
United  States  offloera. 

See  42  Cent.  Dig.  Rem.  of  C.  89  49,  61. 

An  action  on  the  bond  of  a  United  States 
marshal  (Rev.  St  §§  78.V786  [U.  S.  Comp. 
St.  1901,  p.  606])  for  an  illegal  seizure  of  goods 
under  a  writ  issued  from  a  district  court  in 
bankruptcy  is  an  action  arising  under  a  law  of 
the  United  States,  within  Act  March  3,  1875. 
and  is  removable.— Feibelman  v.  Packard,  109 
U.  S.  421,  3  S.  Ct  289,  27  L.  Ed.  984. 

Although  Act  June  10,  1880,  c.  190,  §  10, 
21  Stat.  175  [U.  S.  Comp.  St  1901,  p.  1963], 
requiring  a  collector  of  customs,  when  notified 
of  a  carrier's  lien,  to  give  the  carrier  reason- 
able notice  of  delivery  to  the  consignee,  does  not 
authorize  the  collector  to  receive  payment  of 
the  carrier's  lien  for  freight,  yet,  in  a  suit  by 
a  carrier  against  a  collector  to  recover  the 
amount  so  paid,  the  act  of  receiving  payment  is 
one  done  "under  color  of  office,"  and,  as  snch, 
removable  to  the  federal  courts,  under  Rev.  St. 
§  643  [U.  S.  Comp.  St  1901,  p.  521],  authoriz- 
ing the  removal,  of  civil  suit  against  United 
States  official  for  act  done  under  color  of  office. 
—Cleveland,  C,  C.  &  I.  R.  Co.  v.  McClung, 
119  U.  S.  454,  7  S.  Ct  262,  30  L.  Ed.  465,  af- 
firming judgment  (C.  C.)  15  F.  905. 

A  stHt  against  a  United  States  marshal  for 
the  seizure  of  goods  alleged  to  be  plaintiffs  un- 
der attachment  sued  out  of  the  circuit  court, 
where  the  marshal's  defense  is  that  the  goods 
were  the  property  of  defendant  in  attachment,  is 
a  suit  arising  under  |  the  laws  of  the'  United 
States,  and  is  removable  from  the  state  court.— 
Bock  V.  Perkins,  139  U.  S.  628,  11-  S.  Ct.  677, 
35  L.  Ed.  314,  affirming  judgment  (C.  C.)  28  F. 
123. 

€:=s»22.  Criminal  proaeontiona  against 
United  States  officers  or  persona 
actikis  nnder  or  by  authority  of 
snoh  offloera* 

See  42  Cent.  Dig.  R^ra.  of  C.  S  50;    14  Cent.  Dig. 
Crim.  Law,  S  198- 

The  provision  of  Rev.  St  §  643  [U.  S. 
Comp.  St.  1901,  p.  521],  for  the  removal  of 
criminal  prosecutions  against  "any  officer  ap- 
pointed under   or  acting   by   authority  of   any 


This  Digest  is  oompiled  on  the  Key-Number  System.   For  explanation,  see 


iii. 


BEMOYAL  OF  CAUSES,  II,  in  (A) 


[Sup.CtDl8.— Pftg«  uoq 


revenue  law,  or  any  person  acting  under  or  by 
authority  of  'such  officer,"  is  properly  extended 
to  an  indictment  for  murder  committed  by  a 
noncommissioned  officer  in  the  United  States 
army  while  detailed  as  a  guard  in  aid  of  the 
marshal,  and  acting  as  one  of  his  posse  comita- 
tus  in  arresting  an  illicit  distiller;  and  the  for- 
feiture of  his  recognizance  by  the  state  court 
after  removal  is  void  and  of  no  effect — Davis  v. 
State  of  South  Carolina,  107  U.  S.  597,  2  S. 
Ot.  636.  27  L.  Ed.  574. 

Under  Rev.  St  |  643  [U.  S.  Comp.  St  1901, 
p.  521],  relating  to  the  removal  of  prosecutions 
commenced  in  the  state  courts  against  federal 
revenue  officers,  a  prosecution  is  not  "commenc- 
ed,*' 80  as  to  be  removable,  when  the  officer  is 
merely  held  under  a  warrant  of  arrest  for  pre- 
liminary examination  before  a  magistrate.— Com- 
monwealth of  Virginia  v.  Paul,  148  U.  S.  107, 
13  S.  Ot  536,  37  L.  Ed.  886jOverruling  (O.  0.) 
Georgia  v.  Port,  8  F.  117,  4  Woods,  513. 

^=»23.  Nature  of  oontroTeray. 

See  42  Cent  Dig.  Rem.  ot  C.  SI  64-66. 

A  suit  which  cannot  be  prosecuted,  defend- 
ed, or  determined  without  resort  to  the  articles 
of  the  Revised  Statutes  of  the  United  States 
and  a  construction  of  them,  is  a  suit  arising 
under  the  laws  of  the  United  States,  so  as  to  au- 
thorize aTemoval  to  the  United  States  courts.— 
Feibelman  v.  Packard,  109  U.  S.  421,  3  S.  Ct 
289,  27  L.  Ed.  984. 

^=s>26.  Allegations  In  pleadlnse. 

See  42  Cent  Dig.  Rem.  of  C.  SS  68,  69. 

Under  Act  March  3,  1887,  c.  373,  i  2  (24 
Stat  552),  as  corrected  by  Act  Aug.  13,  1888, 
c.  866,  25  Stat  433  [U.  S.  Comp.  St  1901,  p. 
507],  which  provides  for  removal  from  state 
courts  of  suits  arising  under  the  constitution 
or  laws  of  the  United  States  of  which  the  cir- 
cuit courts  "are  given  original  jurisdiction"  by 
section  1,  a  case  cannot  be  so  removed  unless  the 
facts  making  it  remova]^le  appear  by  plaintiffs 
pleading  or  statement  of  his  claim.  The  want 
of  such  facts  cannot  be  supplied  by  allegations  in 
subsequent  pleadings  or  in  the  petition  for  re- 
moval.—State  of  Tennessee  r.  Union  &  Plant- 
ers' Bank,  152  U.  S.  454,  14  S.  Ct  654,  38  L. 
Bd.  511;  Chappell  v.  Waterworth,  155  U.  S. 
102,  15  S.  Ct.  34,  39  L.  Ed.  85:  Postal  Tel. 
Cable  Co.  v.  State  of  Alabama,  155  U.  S.  482, 
15  S.  Ct  192,  39  li.  Ed.  231;  East  Lake  Land 
Co.  V.  Brown,  155  U.  S.  488,  15  S.  Ot.  357, 

39  L.  EM.  233;  Oregon  Short  Line  &,  U.  N.  R. 
Co.  V.  Skottowe,  162  U.  S.  490,  16  S.  Ct  869, 

40  L.  Bd.  104a 

A  bill  or  declaration  which  alleges  that  de- 
fendant is  an  incorporated  company  does  not 
therebv  tender,  or  impliedly  allege,  the  charter 
or  articles  of  incorporation,  including  all  stat- 
utes by  virtue  of  which  it  acquired  the  right  to 
become  a  corporation  and  exercise  corporate 
powers,  so  as  thereby  to  require  the  court  to 
take  notice  of  the  federal  character  of  the  cor- 
poration (when  such  is  its  character)  for  the 
purposes  of  removaL — Oregon  Short  Line  Sl  U. 
N.  R.  Co.  V.  Skottowe,  162  U.  S.  490,  16  S.  Ct 
869,  40  L.  Ed.  1048,  affirming  judgment  Skot- 
towe V.  Oregon  Short  Line  &  U.  N.  Ry.  Co.,  22 
Or.  430,  30  P.  222,  16  L.  R.  A.  593. 

That  a  complaint  in  a  state  court  against  a 
federal  corporation  avers  that  defendant  was 
created  under  state  laws  does  not  deprive  it  of 
the  right  to  remove.— Texas  &  P.  Ry.  Co.  v. 
Cody,  17  S.  Ct  703,  166  U.  S.  606,  41  L.  Ed. 
1132,  affirming  judgment  67  F.  71,  14  C.  C.  A. 
310. 

A  federal  corporation  may  remove  a  cause 
on  the  ground  that  it  was  created  by  act  of  Con- 
gress, though  that  fact  does  not  appear  from  the 
complaint.— Texas  &  P.  Ry.  Co.  v.  Barrett  17 
S.  Ct.  707,  166  U.  S.  617,  41  L.  Ed.  1136,  af- 
firming judgment  67  F.  214,  14  C.  a  A. 
373. 


Though  a  complaint  by  a  settler  claiming 
title  under  the  pre-emption  laws  of  the  United 
States  against  a  railroad  company  states  that 
defendant  claims  under  the  laws  of  the  territory 
of  Washington  auUiorizing  railroad  companies 
to  appropriate  land  for  right  of  way,  it  discloses 
a  cause  of  action  arising  under  the  laws  of  the 
United  States,  so  as  to  authorize  a  removal  from 
a  state  court  to  the  federal  court  the  court  hav- 
ing judicial  knowledge  that  the  authority  of  the 
territory  to  legislate  as  to  the  matter  in  ques- 
tion is  derived  from  the  act  of  Congress  of 
March  3,  1875  (18  Stat  482),  granting  to  rail- 
road companies  the  right  of  way  through  the 
public  lands  of  the  United  States.— Spokane 
Falls  &  N.  Ry.  Co,  v.  Ziegier,  17  S.  Ct  728, 
167  U.  S.  65,  42  L.  Ed.  79,  affirming  judgment 
61  F.  392,  9  C.  C.  A.  54& 

A  case  not  depending  on  the  citizenship  of 
the  parties,  nor  otherwise  specially  provided  for, 
cannot  be  removed  from  a  state  court  to  the 
federal  court,  as  one  arising  under  the  Consti- 
tution, treaties,  or  laws  of  the  United  States, 
unless  the  jurisdictional  fact  appears  by  the 
plaintifiTs  statement  of  his  own  claim.— Walker 
V.  Collins,  17  S.  Ct  738,  167  U.  S.  57,  42  L.  Ed. 
76,  reversing  judgment  59  F.  70,  8  C.  C.  A.  1. 

Where  the  plaintilTs  pleading  shows  that 
certain  acta  were  done  in  violation  of  the  con- 
stitution and  laws  of  Texas,  but  does  not  show 
that  the  suit  was  one  arising  under  the  con- 
stitution or  laws  of  the  United  States,  a  peti- 
tion for  removal  is  properly  denied,  since  no 
federal  question  appears  on  the  face  of  plain- 
tifiTs  statement  of  his  case. — Galveston,  H.  &.  S. 
A.  Ry.  Co.  V.  State  of  Texas,  18  S.  Ct  603,  170 
U.  S.  226,  42  L.  Ed.  1017. 

A  case  is  not  removable  to  a  federal  court 
on  the  ground  that  matters  of  a  federal  na- 
ture are  involved,  when  no  such  matter  ap- 
pears in  plaintiffs  original  cause  of  action,  but 
18  first  set  up  by  his  reply  to  a  defense.  Judg- 
ment, 41  S.  W.  157,  reversed.— Houston  &  T. 
C.  R.  Co.  V.  State  of  Texas,  20  S.  Ct  545,  177 
U.  S.  66,  44  L.  Ed.  673. 

A  case  cannot  be  removed  from  the  state 
court  to  a  federal  Circuit  Court  as  one  aris- 
ing under  the  Constitution  or  laws  of  the  United 
States,  unless  plaintiff's  statement  of  his  own 
claim  shows  it  to  be  a  case  of  that  character. 
Decree  (C.  C.)  123  F.  692,  reversed.- State  of 
Minnesota  v.  Northern  Securities  Co.,  24  S.  Ct 
598,  194  U.  S.  48,  48  L.  Ed.  870. 

III.  OmZENSHIP   OR  AXJENAOE  OF 

PARTIES. 

(A)  DIVERSE   CITIZENSHIP   OR   ALIEN- 
AGE IN  GENERAL. 

^s»26»  Oitiaeiisl&lp  of  partiea  i|i  seaeraL 

See  42  Cent  Dig.   Rem.   of  C.   SS  00-63;     14  Cent 
Dig.  CHm.  Law.  \  198. 

Where  a  citizen  of  Iowa  gives  up  his  citi' 
zenship  there  and  sees  to  Chicago,  with  the  in- 
tent in  good  faith  of  acquiring  a  citizenship  in 
Illinois,  he  thereby  becomes  a  citizen  of  that 
state,  notwithstanding  he  shortly  afterwards 
leaves  Chicago  to  go  to  school  in  JanesviUe, 
Wis.,  and  remains  there  until  his  education  ia 
completed,  and  then  returns  again  to  Chicago. — 
Chicago  &  N.  W.  R.  Co.  v.  Ohle,  117  U.  S.  123, 
6  S.  Ct.  632,  29  L.  Ed.  837, 

^=s>27.   Oitisenal&lp  or  reatdenoe  of  oovpo« 
rations. 

See  42  Cent.  Dig.  Rem.  of  C.  S8  64-88. 

The  Memphis  &  Charleston  Railroad  Com- 
pany, although  previously  incorporated  by  the 
legislature  of  Tennessee,  is,  by  Act  Ala.  Jan.  7, 
1850  (St  Ala.  1849-50,  c.  128),  made  a  corpora- 
tion of  Alabama,  and  consequently  has  no  legal 
entity  within  that  state,  except  as  such.  In  a 
suit  therefore^  brought  against  it  in  Alabama 
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by  a  citizen  of  Alabama,  St  cannot  bave  a  re- 
moval to  the  circuit  court  of  the  United  States. 
--Memphis  &  G.  R.  Go.  v.  -State  of  Alabama, 
107  U.  S.  581,  2  S.  Ct  432,  27  L.  Ed.  518. 

A  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  several  states,  in- 
cluding the  one  in  which  suit  against  it  is 
brought,  must  be  regarded  as  a  citizen  of  the 
latter  -state  for  the  purpose  of  determining  its 
right  to  remove  the  cause  to  a  federal  Circuit 
Court,  especially  where  the  Constitution  and 
laws  of  that  state  require  that  a  majority  of 
the  directors  shall  be  residents,  and  that  the 
corporation  shall  keep  a  general  office  in  the 
state.— Patch  v.  Wabash  R.  Co.,  28  S.  Ct  80, 
207  U.  S.  277,  52  L.  Ed.  204,  12  Ann.  Gas.  518. 

^s»28.  Diversity    of  '  citisensl&ip    of    oo- 
plaintiifs  and  oodefenaaiita. 

See  4S  Cent.  Dig.  Rem.  of  C.  S8  69-74. 


«—  In  seneraL 

See  42  Cent  Dig.  Rem.  of  C,  88  69,  72,  74. 

Where,  in  proceedings  for  the  settlement  of 
a  partnership  on  an  issue  as  to  the  existence  of 
the  partnership  relation,  one  of  the  plaintiffs 
and  one  of  the  defendants  are  citizens  of  the 
same  state,  the  cause  is  not  a  controversy  be- 
tween citizens  of  different  states  within  Act 
March  3,  1876,  c,  137,  §  2,  cl.  1  (18  Stat.  470). 
and  is  not  removable. — Shainwald  v.  Lewis,  108 
U.  S.  158,  2  S.  Ct.  385,  27  U  Ed.  681. 

Plaintiff  sued  defendant  and  B.  in  a  state 
court  of  which  B.  and  plaintiff  were  both  citi- 
zens. Service  was  made  on  B.,  and  judgment 
was  taken  against  him  by  default.  Afterwards 
defendant  acknowledged  service  in  the  same  suit, 
and  set  up  a  defense.  He  procured  an  order 
removing  the  cause  to  a^  United  States  circuit 
court  on  the  ground  that  he  and  plaintiff  were 
citizens  of  different  states.  On  motion  the  cir- 
cuit court  remanded  the  cause.  Held  that,  de- 
fendant having  voluntarily  appeared  in  the 
action  in  which  B.,  who  was  a  citizen  of  the 
same  state  as  plaintiff,  was  a  party  defendant, 
and  the  cause  of  action  as  to  defendant  being 
neither  separated  nor  separable,  the  cause  was 
not  removable.— Brooks  v.  Clark,  119  U.  S.  502, 
7  S.  Ct  301,  30  L.  Ed.  482. 

A  bill  by  many  taxpayers  of  Muhlenburgh 
county,  Ky.,  in  behalf  of  aU  taxpayers,  attacked 
the  validity  of  certain  county  bonds  issued  to 
aid  in  constructing  a  railway,  and  prayed  an  in- 
junction restraining  the  sheriff  from  collecting 
a  tax  levied  for  the  payment  of  interest  and  the 
county  judge  from  making  any  further  levies, 
and  also  a  decree  that  the  bonds  were  invalid, 
and  that  all  the  holders  be  brought  in  by  publi- 
cation and  perpetually  enjoined  from  collecting 
principal  or  interest.  Held,  that  the  cause  was 
not  removable  from  the  state  court  to  the  United 
States  circuit  court,  under  Act  March  3,  1875 
(18  Stat.  470),  on  the  petition  of  two  bondhold- 
ers, residing  in  Tennessee,  although  the  Ken- 
tucky bondholders  who  had  actually  become 
parties  to  the  suit  tiled  affidavits  declining  to 
defend,  w;here  it  appeared  that  many  bondhold- 
ers not  yet  brought  in  were  residents  of  Ken- 
tucky.—Brown  V.  Trousdale,  138  U.  S.  389,  11 
S.  Ct.  308,  34  L.  Ed.  987. 

The  voluntary  joinder  of  a  number  of  com- 
plainants in  enforcing  a  common  liability  of 
the  defendants  has  the  same  effect  on  the  right 
of  removal  because  of  citizenship  as  if  they  had 
been  compelled  to  unite. — ^Merchants'  Cotton- 
Press  &  Storage  Co.  v.  Insurance  Co.  of  North 
America,  151  U.  S.  368,  14  S.  Ct.  367,  38  L. 
Ed.  195,  affirming  judgment  Insurance  Co.  of 
North  America  v.  Delaware  Mut.  Safety  Ins. 
Co.,  91  Tenn.  537,  19  S.  W.  755. 

A  controversy  is  not  ''between  citizens  of 
different  states,"  so  as  to  make  the  cause  re- 
movable to  a  United  States  court,  unless  all  the 


parties  on  one  side  are  citizens  of  different 
states  from  all  the  parties  on  the  other  side* 
or  unless  there  is  a  separable  controversy  whol- 
ly between  some  of  the  parties  who  are  citizens 
of  different  states,  and  which  can  be  fully  de- 
determined  between  them.— Gage  v.  Carraher, 
154  U.  S.  656,  14  S.  Ct.  1190,  25  L».  Ed.  989 ; 
Shainwald  v.  Lewis,  108  U.  S.  158,  2  S.  Ct. 
385,  27  li.  Ed.  691. 

^=930.  —  Namiiial  or  formal  parties* 

See  42  Cent.  Dig.  Rem.  of  C.  fi  70. 

Where  the  essential  parties  on  the  adverse 
sides  of  a  controversy  are  citizens  of  different 
states,  the  fact  that  the  executors  of  the  de- 
ceased father  of  the  principal  defendant,  who 
have  been  made  formally  defendants  in  order 
to  reach  his  interest  in  his  father's  estate,  are 
citizens  of  the  same  state  as  plaintiffs,  will  not 
affect  the  right  of  removal. — Bacon  v.  Rives^ 
106  U.  S.  99,  1  S.  Ct.  3,  27  L.  Ed.  69. 

•  A  ruling  on  the  merits  instructing  the  jury 
to  return  a  verdict  in  favor  of  one  defendant, 
which  is  adverse  to  plaintiff  and  without  his 
assent,  when  made  on  the  trial  after  the  right 
to  a  removal  of  the  cause  to  a  federal  court,  on 
the  ground  that  such  defendant  had  been  fraud- 
ulently made  a  party  in  order  to  prevent  re- 
moval, had  been  denied,  cannot  operate  to  make 
the  cause  then  removable,  and  thereby  enable 
the  other  defendants  to  prevent  plaintiff  from 
taking  a  verdict  against  them.  Judgment, 
Smithson  v.  Chicago  G.  W.  Ry.  Co.,  73  N.  W. 
853.  71  Minn.  216,  affirmed.— Whitcomb  v. 
Smithson,  20  S.  Ct.  248,  175  U.  S.  635,  44  L. 
Ed.  303. 

^=3>31.  —  Necessary    and    muieeessary 
parties. 

•   See  42  Cent.  Dig.  Rem.  of  C.  S  71. 

Two  citizens  of  West  Virginia  conveyed  to 
a  trustee  certain  real  property  in  that  state, 
to  secure  the  payment  of  notes  executed  by  them 
to  a  Missouri  corporation,  which  was  subse- 
quently dissolved;  and  its  assets  placed  in  the 
hands  of  a  citizen  of  the  latter  state.  Upon 
default  in  the  payment  of  the  notes,  the  trus- 
tee, under  authority  given  by  the  deed,  adver- 
tised the  property  for  sale.  The  grantors  there- 
upon instituted  a  suit  in  equity  in  one  of  the 
courts  of  West  Virginia  to  enjoin  the  sale,  mak- . 
ing  the  trustee,  the  Missouri  corporation,  and 
the  persons  wno  held  its  assets,  defendants. 
Upon  the  joint  petition  of  that  corporation  and 
the  defendant  holding  its  assets,  the  cause  was 
removed  to  the  circuit  court  of  the  United 
States,  and  was  there  finally  determined.  Held 
that,  since  the  trustee  was  an  indispensable 
party,  his  citizenship  was  material  in  determin- 
ing the  jurisdiction  of  the  circuit  court ;  and  as 
that  was  not  averred,  and  did  not  otherwise 
affirmatively  appear  to  be  such  as  gave  the  right 
of  removal,  the  decree  must  be  reversed,  and  the 
cause  remanded  to  the  state  court. — Thayer  v. 
Life  Association  of  America,  112  U.  S.  717. 
5  S.  Ct.  355,  28  L.  Ed.  864. 

Citizens  of  New  Jersey  stockholders  in  a 
New  Jersey  railroad  corporation,  brought  suit 
in  that  state  against  such  corporation, «  Penn- 
sylvania railroad  corporation,  and  several  in- 
dividuals, citizens,  respectively,  of  the  two 
statest  and  directors  in  one  or  both  of  the  cor- 
porations, to  set  aside  a  lease  executed  by  the 
New  Jersey  to  the  Pennsylvania  corporation. 
Held,  that  the  New  Jersey  corporation  was 
necessarily  made  a  party  defendant,  and  that 
the  cause  was  not  removable  into  the  federal 
courts  on  the  ground  of  diverse  citizenship  of 
the  parties. — Central  R.  Co.  of  New  Jersey  v. 
Mills,  113  U.  S.  249,  5  S.  Ct.  456,  28  L.  Ed. 
949,  affirming  judgment  (C.  C.)  Mills  v.  Central 
K.  Co.  of  New  Jersey,  20  F.  449. 


'Aliis  i>isest  is  compiled  on  the  Key-Number  System.   For  explanation,  see  paffe  iii» 


REMOVAL  OF  CAUSES,  III  (A) 


[Sup.CtDig.— Page  1804] 


A  suit  in  equity  brought  by  C,  a  citizen  of 
one  state,  against  a  corporation  of  the  same 
state,  and  T.,  a  citizen  of  another  state,  and 
W.,  to  obtain  a  decree  that  C.  owns  shares  of 
the  stock  of  the  -corporation  standing  in  the 
name  of  W.,  but  sold  by  him  to  T.,  and  that 
the  corporation  cancel  on  its  books  the  shares 
standing  in  the  name  of  W.,  and  issue  to  C. 
certificates  therefor,  cannot  be  removed  by  T. 
into  the  circuit  court  of  the  United  States,  un- 
der Act  March  3,  1875,  §  2,  because  the  cor- 
poration is  an  indispensable  party  to  the  suit, 
and  is  a  citizen  of  the  same  state  with  C. — 
Crump  V.  Thurber,  115  U.  S.  56,  5  S.  Ct  1154, 
29  L.  Ed.  328. 

Under  Act  Conn.  1878,  providing  that  the 
foreclosure  of  a  mortgage  shall  be  a  bar  to  any 
further  suit  on  the  debt  unless  the  persons  li- 
able therefor  are  made  parties,  where  the  mort- 
gagor and  mortgagee  are  citizens  of  that  state, 
and  the  mortgagor  has  conveyed  the  premises 
to  a  citizen  of  New  York,  the  mortgagor  is  a 
necessary  party  to  foreclosure  proceedings 
against  the  latter,  if  it  sought  to  charge  him 
with  any  deficiency  of  the  appraised  value  of 
the  land  to  pay  the  mortgage  debt,  and  the  case 
is  not  a  controversy  wholly  between  citizens  of 
different  states,  within  Act  March  3,  1875  (18 
Stat.  470,  c.  137),  and  is  not  removable.— Coney 
V.  Winchell,  116  U.  S.  227,  6  S.  Ct.  366.  29 
L.  Ed.  610,  affirming  order  (C.  C.)  Winchell  v. 
CarU,  24  F.  865. 

In  an  action  for  the  assignment  of  dower, 
brought  in  a  state  court  by  a  citizen  of  Illinois, 
it.  appeared  that  of  two  defendants,  who  were 
in  possession  of  the  property,  one,  who  was  a 
citizen  of  New  York,  held  the  legal  title  as 
trustee  for  his  co-defendant,  a  citizen  of  Illi- 
nois, though  it  did  not  appear  that  he  was  au- 
thorized to  represent  his  interests  in  the  prop- 
erty for  the  purposes  of  the  suit  Heldf  that 
the  beneficiary  was  a  necessary  party,  and,  be- 
ing a  citizen  of  the  same  state  as  plaintiff,  was 
not  entitled  to  a  removal;  and  that,  the  con- 
troversy not  being  separable,  the  trustee,  though 
the  citizen  of  another  state,  could  not  sustain 
a  petition  for  removal.— Rand  v.  Walker,  117 
U.  S.  340,  6  S.  Ct.  769.  29  L.  Ekl.  907. 

In  a  suit  by  an  Alabama  stockholder  of  an 
Alabama  railroad  company  in  behalf  of  himself 
and  any  other  stockholders  who  will  contribute 
to  the  expenses,  for  the  cancellation  of  a  lease 
made  by  his  company  to  a  Tennessee  railroad 
corporation,  and  for  an  injunction  restraining 
the  latter  corporation  from  operating  the  Ala- 
bama company's  road,  and  to  restrain  that  com- 
pany from  issuing  stock  to  raise  funds  for  the 
purpose  of  buying  up  the  lease,  and  to  bring 
the  lessee  to  an  account  both  companies  are 
necessarily  parties  defendant  in  the  suit,  and 
the  same  will  not  be  transferred  to  the  United 
States  court,  at  the  instance  of  the  lessee  cor- 
poration, on  the  ground  that  the  Alabama  com- 
pany is  merely  a  formal  party,  and  that  the 
controversy  is  wholly  between  citizens  of  dif- 
ferent states.— East  Tennessee,  V.  &  G.  R.  Co. 
V.  Grayson,  119  U.  S.  240,  7  S.  Ct  190,  30  L. 
Ed.  382. 

In  an  action  against  the  trustee  of  a  deed 
of  trust  and  his  cestui  que  trust,  brought  by 
the  grantor  in  the  deed,  and  his  assignee  in  in- 
solvency, to  permit  a  sale  of  the  property  un- 
der the  deed,  and  for  an  accounting  between 
the  grantor  and  cestui  que  trust,  the  trustee  is 
an  indispensable  party  adverse  in  interest  to 
the  plaintiffs ;  and,  being  a  resident  of  the  same 
state  as  the  plaintiffs,  the  United  States  circuit 
court  has  no  jurisdiction  of  the  action  as  being 
a  controversy  between  citizens  of  different 
states,  although  the  cestui  que  trust  is  a  citizen 
of  a  different  state,  as  there  is  no  separable 
controversy  between  the  plaintiffs  and  the  cestui 
que  trust.  The  jurisdiction  must  appear  on  the 
face  of  the  record. — Peper  v.  Fordyce,  119  U. 
S.  469,  7  S.  Ct  287.  30  L.  Ed.  435,  reversing 


decree  (C.  C.)  Fordyce  t.  Peper,  16  F.  516,  5 
McCrary,  221. 

V.  li.,  a  citizen* of  West  Virginia,  sued  H. 
and  wife,  citizens  of  New  York,  and  a  land 
company,  a  West  Virginia  corporation,  in  the 
circuit  court  of  Cabell  county,  W.  Va.,  for  an 
assignment  of  dower  in  certain  lands  in  that 
county  conveyed  by  her  husband  during  his  life 
to  H.,  and  by  him,  during  the  husband's  life, 
conveyed  to  the  land  company,  in  whose  pos- 
session it  was  at  the  time  of  the  suit  Held, 
that  there  was  no  separable  controversy  in  the 
suit;  that  H.  and  wife  were  not  necessary  * 
parties;  and  that  V.  L.  and  the  real  defend- 
ant, the  land  company,  being  citizens  of  the 
same  state,  the  case  was  not  removable  to  the 
United  States  district  court — ^Laidly  v.  Hunt- 
ington, 121  U.  S.  179,  7  S.  Ct  855,  30  L.  Ed. 
883. 

The  assignee  of  a  contractor  for  work  on  a 
railroad,  alleging  that  by  arrangement  between 
the  contractor,  the  railroad  company,  and  a 
trustee,  certain  township  bonds  issued  to  the 
company  had  been  placed  in  possession  of  a 
bank,  to  be  delivered  to  the  contractor  or  his 
assigns  when  he  should  complete  his  contract, 
and^  that  it  had  been  completed,  brought  suit 
against  the  bank  for  possession  of  the  bonds, 
making  the  company  and  the  trustees  parties. 
The  township  intervened,  asking  for  cancella- 
tion of  the  bonds.  Held,  that  the  bank,  being 
bailee  or  trustee  of  the  bonds,  and  the  railroad 
company,  having  an  interest  in  the  question 
whether  the  contract  had  been  performed,  could 
not  be  regarded  as  purely  formal  and  unnec- 
essary parties,  so  as  to  sustain  a  removal  of 
the  cause  by  the  township  and  the  trustee,  only, 
on  the  ground  that  they  and  plaintiff  were  citi- 
zens of  different  states.  Act  March  3,  1875,  | 
2,  cL  1.— Wilson  v.  Oswego  Tp.,  151  U.  S.  56, 
14  S.  Ct  259,  38  L.  Ed.  70. 

^=»33«  Assignee*. 

See  42  Cent  Dig.  Rem.  of  C.  M  76-78;    U  Cent 
Dig.  Costs,  {  408. 

^=»34.  -**  la  general. 

See  42  Cent.  Dig.  Rem.  of  C.  8  76. 

The  provision  of  Act  "March  3,  1875,  e. 
137,  §  1  (18  Stet  470),  excepting  from  the 
original  jurisdiction  of  the  federal  courts  suits 
by  assignees  which  could  not  .have  been  brought 
there  by  the  assignors,  does  not  apply  to  suits 
brought  in  the  state  courts  and  removed  thence 
to  the  circuit  courts  of  the  United  States.-- 
Claflin  V.  Conmionwcalth  Ins.  Co.,  110  U.  S. 
81,  3  S.  Ct  507,  28  L.  Ed.  76;  Delaware  Coun- 
ty Oom'rs  V.  Diebold  Safe  &  Lock  Co.,  133  U. 
S.  473,  10  S.  Ct  399,  33  L.  Ed.  674. 

Claims  assigned  to  plaintiff  by  those  whose 
citizenship  and  residence  do  not  appear  either 
iiiT  the  complaint  or  in  the  petition  for  removal 
cannot  be  added  to  his  own  cause  of  action  in 
order  to  give  jurisdiction  to  a  federal  court  on 
removal  from  a  state  court  on  the  ground  of 
diverse  citizenship.  Judgment  (C  C.)  .Morrison 
V.  North  American  Transportation  &  Trading 
Co.,  85  F.  802,  reversed. — ^North  American 
Transportation  &  Trading  Co.  v.  Morrison,  20 
S.  Ct.  869,  178  U.  S.  262,  44  li.  Ed.  1061. 

^b:»35.  «••  Transfers  for  purpose  of  vr 
to  prevent  removiu. 

See- 42  Cent.  Dig.  Rem.  of  0.  S9  77,  78. 

A  colorable  assignment  of  a  cause,  made  to 
prevent  its  removal  from  the  state  to  the  fed- 
eral courts,  will  prevent  the  latter  courts  from 
assuming  jurisdiction.  Resort  can  only  be  had 
to  the  state  courts  for  protection  against  the 
consequences  of  such  an  encroachment  upon  the 
rights  of  a  defendant. — Provident  Sav.  tjie  As- 
sur.  Soc.  V.  Ford,  114  U.  S.  635,  5  S.  Ct  1104, 
29  U  Ed.  261 :  Oakley  v.  Goodnow,  118  U.  S. 
43,  6  S.  Ct  944,  30  U  £d.  61;  Leather  Man- 
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ufacturers*   Nat.  Bank  y.  Cooper,   120  U.   S. 
778,  7  S.  Ct.  777,  30  L.  Ed.  816. 

Where  a  firm  of  attorneys,  who  had  receiv- 
ed a  deed  to  certain  valuable  property  from 
parties  desiring  to  contest  the  title  of  other 
claimants  thereto,  in  turn  conveyed  the  same  to 
the  father-in-law  of  one  of  the  members  of  the 
firm,  a  poor  farmer  living  in  another  state, 
who  knew  nothing  about  the  property,  and  who 
afterwards,  as  defendant  in  a  suit  to  quiet  title 
to  it,  had  the  cause  removed  to  the  United 
States  court  on  the  ground  of  his  citizenship  in 
such  other  state,  and  it  appeared,  upon  all  the 
evidence,  that  the  conveyance  was  made  to  him 
coUusively,  for  the  mere  purpose  of  giving  the 
United  States  circuit  court  jurisdiction,  that 
court  should  refuse  to  entertain  jurisdiction  un- 
der the  removal  act  of  1875,  §  5,  authorizing 
the  dismissal  or  remanding  of  cases  not  really 
and  substantially  involving  a  dispute  or  con- 
troversy properly  within  the  jurisdiction  of  said 
court— iJttie  V.  Giles.  118  U.  S.  596,  7  S.  Ct. 
32,  30  L.  Ed.  269,  reversing  decree  (0.  O.) 
GUes  V.  Littie,  13  F.  100,  2  McCrary.  870. 

Condemnation  proceedings  cannot  be  deem- 
ed commenced  before  conveyance  of  land  so  as 
to  preclude  vendee  from  removing  suit  to  fed- 
eral court  for  divorce  citizenship,  where  peti-, 
tion  for  commissioners  was  not  filed  until  the 
conveyance  had  been  made.— City  of  New  York 
V.  Sage,  36  S.  Ct.  25,  239  U.  S.  67,  60  L.  Ed. 
143,  reversing  decree  In  re  Bensel,  206  F.  369, 
124  C.  O.  A.  251. 

^s»36.  Improper  or  oolliulTe  Joinder  of 
parties. 

See  43  Cent.  Dig.  Rem.  of  O.  S  79. 

A  federal  Circuit  Court  to  which  ^  case 
has  been  removed  as  presenting  a  separable 
controversy  properly  refuses  to  remand  the 
cause  to  the  state  court,  where  the  testimony 
shows  that  the  real  purpose  of  the  plaintiff  in 
suing  jointly  in  tort  a  resident  employ^  and 
his  nonresident  employer  was  to  prevent  the  ex- 
ercise of  the  right  of  removal  bv  the  nonresi- 
dent defendant.— Wecker  v.  National  Enamel- 
ing &  Stanoping  Co..  27  S.  Ct.  184,  204  U.  S. 
lib,  51  L.  Ed.  430,  9  Ann.  Cas.  757. 

Fraudulent  joinder  of  a,  resident  with  a 
nonresident  defendant,  for  the  purpose  of  de- 
feating the  removal  of  the  cause  to  a  federal 
court,  cannot  be  established,  where,  by  the  set- 
tled law  of  the  state  in  which  the  action  was 
brought,  and  in  which  the  cause  of  action  arose, 
both  -  defendants  were  jointly  liable  to  suit. — 
(1911)  Chicago,  B.  &  Q.  Ry.  Co.  v.  Willard,  31 
S.  Ct.  460,  ^  U.  S.  413,  65  U  Ed.  521,  affirm- 
ing  judgment  (1908)  Willard  v.  Chicago,  B.  & 
Q.  R.  Co.,  165  F.  181.  91  C.  C.  A.  215. 

Motive  of  plaintiff  in  joining  impecunious 
resident  railway  employes  as  codefendants  with 
nonresident  railroad  in  a  negligence  suit  is  not 
material  on  the  question  of  right  of  removal. 
^Chicago,  R,  I.  &  P.  Ry.  Co.  v.  Schwyhart, 
33  S.  Ct.  250,  227  U.  S.  184,  67  L.  Ed.  473, 
affirming  judgment  Schwyhart  v.  Barrett,  130 
S.  W.  388,  146  Mo.  App.  332. 

Motive  of  plaintiff  in  joining  an  impecuni- 
ous resident  employ^  as  codefendant  with  a 
nonresident  railroad  in  a  negligence  suit  is  not 
material  on  question  of  the  right  of  removal 
to  a  federal  court  where  defendants  are  jointly 
liable.— Chicago,  R.  I.  &  P.  Ry.  Co.  v.  White- 
aker.  36  S.  Ct.  152,  239  U.  S.  421.  60  L.  Ed. 
360,  affirming  judgment  Whiteaker  v.  Chicago, 
R.  I.  &  P.  R.  O.,  160  S.  W.  1009,  252  Mo. 
438. 

^=»37*  Bearraasemeiit  of  parties* 

See  42  Cent.  Dig.  Rem.  of  G.  S  80. 

Under  the  removal  act  of  March  3,  1875, 
providing  that  any  suit  involving  $500,  brought 


in  a  state  court,  in  which  there  shall  be  a 
controversy  between  citizens  of  one  state  and 
those  of  other  states,  may  be  removed  by  ei- 
ther party  into  the  circuit  court,  and  when  in 
any  such  suit  there  shaU  be  a  controversy  whol- 
ly between  citizens  of  different  states,  which 
can  be  fully  determined  as  between  them,  then 
either  one  or  more  of  the  plaintiffs  or  defend- 
ants actually  interested  in  such  controversy  may 
remove  the  suit  into  the  circuit  court,  the  fact 
that  one  of  the  defendants  in  the  suit  as 
brought  in  the  state  court  is  a  citizen  of  the 
same  state  as  plaintiff  is  not  conclusive  against 
the  right  of  removal,  as  his  interests  may  be 
identical  with  those  of  plaintiff,  and  adverse 
only  to  his  alien  codefendants,  in  which  case 
the  parties  could  be  rearranged  according  to 
their  actual  interests,  and  the  removal  be  thus 
sustained;  or  there  might  be  a  separable  con- 
troversy between  citizens  of  different  states. — 
Evers  v.  Watson,  156  U.  S.  527.  15  S.  Ct.  430, 
39  L.  Ed.  520. 

^=:»88.   Interreners  and  solistitiited  par- 
ties. 

See  42  Cent.  Dig.  Rem.  of  C.  SS  7.  81. 

After  a  cause  had  long  been  pending  in  a 
state  court,  and  some  of- the  questions  involved 
had  been  decided  by  the  supreme  court  of  the 
state,  one  C.  acquired  an  interest  in  the  prop- 
erty in  litigation  by  grant  from  one  of  the  par- 
ties to  the  suit,  and  intervened  therein.  The 
right  of  removal  to  the  federal  court  had  then 
expired,  'as  to  all  the  ori|:inal  parties.  Held, 
that  C.'s  right  of  removal  was  barred. — Cable 
V.  Ellis,  110  U.  S.  389,  4  S.  Ct  85,  28  L.  Ed. 
186. 

A  party  substituted  for  another  in  a  suit  is 
subject  to  all  the  disabilities  of  him  whose 
place  he  takes,  in  respect  of  the  right  of  re- 
moval of  the  suit  to  a  United  States  court. — 
Houston  &  T.  C.  Ry.  Co.  v.  Shirley,  111  U.  S. 
358,  4  S.  Ct.  472.  28  L.  Ed.  455. 

A  purchaser  of  real  estate  pendente  lite  con- 
nects himself  with  the  suit,  subject  to  all  the 
disabilities  of  the  other  parties  in  respect  to  a 
removal  at  the  time  he  came  in.— Jefferson  v. 
Driver,  117  U.  S.  272,  6  S.  Ct  729,  29  L.  Ed. 
897. 

The  character  of  a  suit  brought  in  a  state 
court  of  Minnesota,  by  a  citizen  of  that  state 
against  a  sheriff,  for  trespass  in  taking  posses- 
sion of  the  plaintiffs'  stock  of  goods,  and  ruin- 
ing his  business,  is  not  changed,  for  the  pur- 
pose of  removal  to  the  federal  courts,  by  the 
justification  of  the  sheriff  under  an  execution 
in  favor  of  an  Illinois  corporation,  and  by  the 
intervention  of  that  corporation,  and  the  sure- 
ties on  the  indemnifying  bond,  admitting  the 
facts  pleaded  by  the  sheriff  in  justification,  and 
that  all  that  was  done  by  him  was  done  as 
their  agent.— Thorn  Wire-Hedge  Co.  v.  Fuller, 
122  U.  S.  535.  7  S.  Ct.  1265,  30  U  Ed.  1235. 

The  sheriflF  is  still  a  necessary  party,  and 
the  judgment,  if  in  favor  of  the  plaintiff,  must 
be  a  joint  judgment  against  all  the  defendants. 
—Id. 

The  fact  that  the  intervention  was  had  un- 
der Gen.  St.  Minn.  1878,  $§  154,  155,  which 
provides  that  in  such  a  suit,  where  the  judg- 
ment goes  for  the  plaintiff,  the  property  of  the 
interveners  must  first  be  exhausted  on  execution 
before  that  of  the  sheriff  is  sold,  does  not  alter 
the  case.  The  liability  of  all  the  defendants  is 
still  joint,  so  far  as  the  plaintiff  is  concerned. 
-Id. 

^=s>30.  Dismissal  as  to  one  or  more  eo« 
parties. 

See  42  Cent.  Dig.  Rem.  of  C.  8  78* 

A  recovery  against  one  only  of  several  de- 
fendants charged  with  joint  and  concurring  neg- 
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ligence  does  not  deprire  snch  defendant  of  any 
federal  right,  because,  if  it  had  bepn  sued  alone, 
the  diversity  of  citizenship  existing  between  it 
and  the  plaintiff  would  have  authorized  the  re- 
moval 01  the  cause  from  the  state  court  to  a 
federal  circuit  court.  Judgment,  Carson  y. 
Southern  Ry.  Co.,  46  S.  E.  525,  68  S.  C.  55, 
affirmed.— Southern  Ry.  Co.  v.  Carson,  24  S. 
Ct  609.  194  U.  S.  136,  48  L.  Ed.  907. 

The  dismissal  against  the  contention  of 
plaintiff  after  the  expiration  of  the  time  pre- 
scribed by  statute  for  the  removal  of  causes 
from  the  state  to  the  federal  court  of  an  action 
which  was  brought  against  a  resident  and  a 
nonresident,  so  far  as  it  affects  the  former,  does 
not  deprive  the  state  court  of  jurisdiction  to 
proceed  with  the  cause  against  the  latter,  or 
entitle  him  to  remove  the  cause  to  the  federal 
court.  Order  (C.  C.  1907)  150  F.  666,  re- 
versed.—Lathrop.  Shea  &  Henwood  Co.  v.  In- 
terior Construction  St  Improvement  Co.,  30  S. 
Ct.  76.  215  U.  S.  246,  64  L.  Ed.  177. 

^=»41,  OoBtrorersiea  lietween  a  state  or 
citisens  tliereof  and  foreign 
states,  oitisens,  or  subjects. 

See  42  Cent.  Dig.  Rem.  of  C.  Sfi  82^-84. 

There  is  no  statute  which  authorizes  the  re- 
moval of  a  suit  between  a  state  and  citizens  on 
account  of  citizenship,  for  a  state  cannot,  in  the 
nature  of  things,  be  a  citizen  of  any  state.— 
Stone  V.  State  of  South  Carolina,  117  U.  S. 
430,  6  S.  Ct  799,  29  L.  Ed.  962. 

A  removal  on  the  ground  of  citizenship 
cannot  be  had,  when,  upon  arranging  the  par- 
ties according  to  their  real  relation  to  the  pri- 
mary controversy,  it  appears  that  there  are  one 
or  more  alien  corporations  on  each  side. — Mer- 
chants' Cotton-Press  &  Storage  Co.  v.  Insur- 
ance Co.  of  North  America,  151  U.  S.  368, 
14  S.  Ct.  307,  38  L.  Ed.  195,  affirming  judgment 
Insurance  Co.  of  North  America  v.  Delaware 
,  Safety  Ins.  Co.,  91  Tenn.  537,  19  S.  W.  755. 

An  action  by  a  state  against  a  citizen  of 
another  state  is  not  an  action  between  citizens 
of  different  states,  within  Act  March  3,  1875, 
c.  137,  as  amended  by  Act  March  3,  1887,  c. 
373,  and  Act  Aug.  13,  1888,  c.  866,  25  Stat. 
433  [U.  S.  Comp.  St.  1901,  p.  6071.  stating  the 
cases  of  which  the  circuit  court  has  jurisdiction, 
and  which  may  be  removed  to  it  from  a  state 
court.— Postal  Telegraph  Cable  Co.  v.  State  of 
Alabama,  155  U.  S.  482,  15  S.  Ct,  192,  39  L. 
Ed.  231. 

The  state  is  not  the  real  party  plaintiff,  bo 
as  to  preclude  a  removal  of  the  cause  to  a  fed- 
eral court  for  diverse  citizenship,  in  a  suit  in- 
stituted by  railroad  commissioners  under  Rev. 
St.  Mo.  1899,  §  1150,  to  restrain  a  railroad 
company  from  violating  the  law  and  the  order 
of  the  commissioners  with  respect  to  rates,  al- 
though the  state  is  contingently  liable  for  the 
costs  of  the  litigation,  and  mi^ht  have  some  in- 
direct and  remote  pecuniary  interest  by  reason 
of  the  fact  that  forfeitures  and  penalties  for 
disobedience  of  the  orders  of  the  court  would 
go  to  a  county  school  fund.  Judgment,  Hick- 
man V.  Missouri,  K.  &  T.  Ry.  Co.  of  Kansas, 
52  S.  W.  351,  151  Mo.  644,  reversed.— Missouri, 
K.  &  T.  Ry.  C6.  v.  Hickman,  22  S.  Ct.  18,  183 
U.  S.  53,  46  L.  Ed.  78. 

A  suit  in  a  state  court  between  a  state  and 
foreign  corporation  is  not  removable  to  the 
United  States  circuit  court  as  a  controversy 
between  citizens  of  different  states,  as  a  state 
is  not  a  citizen. — State  of  Arkansas  v.  Kansas 
&  T.  Coal  Co.,  22  S.  Ct  47,  183  U.  S.  185, 
46  L.  Ed.  144. 

The  mere  presence  on  the  record  of  the 
state  as  a  party  plaintiff  will  not  defeat  the 
jurisdiction  of  a  federal  Circuit  Court  to  which 
the  cause  has  been  removed  from  a  state  court, 
if  it  appears  that  the  state  has  no  real  interest 
in  the  controversy. — Ex  parte  State  of  Kebraska, 
28  S.  Ct.  581.  209  U.  S.  436,  52  L.  Ed.  876. 
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^=:»42.  Nature  of  oontroversy. 

See  42  Cent.  Dig.  Rem.  of  C.  S  85. 

A  proceeding  for  the  taking  of  land  by  emi- 
nent domain,  authorized  by  Ky.  St.  i|  835-839, 
to  be  begun  in  the  courts  of  that  state,  is, 
where  the  requisite  diversity  of  citizenship  ex- 
ists, a  suit  involving  a  controversy  between 
citizens  of  different  states,  of  which  a  federal 
Circuit  Court  has  original  jurisdiction,  and  is 
therefore  removable  to  that  court  when  com- 
menced in  the  state  court.  Decree  (O.  0.)  St. 
Bernard  Min.  Co.  v.  Madisonville  Traction  Co., 
130  F.  794,  affirmed.— Madisonville  Traction  Co. 
V.  St.  Bernard  Min.  Co.,  25  S.  Ct.  251,  196  U. 
S.  239,  49  L.  Ed.  462. 

^=»43.  Time   of  ezistenoe   of 
removal. 

See  42  Cent.  Dig.  Rem.  of  C.  S  87. 

A  suit  cannot  be  removed  from  a  state 
court  under  Act  March  3,  1875,  c.  137,  on  the 
ground  that  the  parties  are  citizens  of  different 
states,  unless  the  requisite  citizenship  exists 
when  the  petition  for  removal  is  filed.  It  is 
not  sufficient  that  the  diversity  in  citizenship 
existed  when  the  suit  was  begun. — Gibson  v. 
Bruce,  108  U.  S.  561,  2  S.  Ct.  873,  27  L.  Ed. 
825. 

A  suit  cannot  be  removed  from  a  state 
court  to  a  United  States  circuit  court,  under 
Act  March  3,  1875,  on  the  ground  that  the 
parties  are  citizens  of  different  states,  unless 
the  requisite  citizenship  existed  when  the  suit 
was  begun,  as  well  as  at  the  time  of  removal. 
—Houston,  &  T.  C.  Ry.  Co.  v.  Shirley,  111  U. 
S.  358.  4  S.  Ct.  472.  28  L.  Ed.  455:  Mansfield. 
C.  &  L.  M.  R,  Co.  V.  Swan,  111  U.  S.  379,  4 
S.  Ct.  510,  28  L.  Ed.  462 ;  Smith  v.  Akers,  117 
U.  S.  197,  6  S.  Ct.  669,  29  L.  Ed.  888 :  Stevens 
V.  Nichols,  130  U.  S.  230,  9  S.  Ct.  518.  32  U 
Ed.  914 ;  Jackson  v.  Allen.  132  U.  S.  27,  10  S. 
Ct.  9,  33  li.  Ed.  249 ;  KelUm  v.  Keith,  144  TT. 
S.  568,  12  S.  Ct.  922,  36  L.  Ed.  544. 

^=s»44.  Parties  entitled  to  remove  in  cen- 
eraL 

See  42  Cent  Dig.  Rem.  of  C.  S  88. 

The  express  declaration  in  Code  Iowa 
1897,  S  2009,  that,  on  the  appeal  to  a  dis- 
trict court,  which  either  party  may  take  from 
the  commissioners*  awara  in  proceedings  to 
condemn  land  for  railway  purposes,  the  *^land- 
owner  shall  be  plaintiff  and  the  corporation 
defendant,"  does  not  fix  the  status  of  the  par- 
ties under  the  removal  act,  but  the  landowner 
must  be  deemed  the  defendant  so  far  as  the 
right  of  removal  to  a  federal  circuit  court  on 
the  ground  of  diverse  citizenship  is  concerned, 
because,  under  the  state  statutes,  the  institution 
and  continuance  of  the  proceedings  depend 
upon  the  will  of  the  railroad  company. — Mason 
City  &  Ft.  D.  R.  Co.  v.  Bovnton,  27  S.  Ct.  321, 
204  U.  S.  570,  51  L.  Ed.  629. 

^=»46.   Residenoo     of     party     remoTlns 
eanse. 

See  42  Cent.  Dig.  Rem.  of  C.  f  89. 

Under  Act  1887-88  [U.  S.  Comp.  St  1901. 
p.  507J,  only  defendants  who  are  nonresidents 
of  the  state  where  the  action  is  pending  can  re- 
move a  cause  to  a  federal  court.  Defendants 
sued  in  a  court  of  their  own  state  by  citizens 
of  another  state  have  no  such  right  of  re- 
movaL—Martin  v.  Snyder,  148  U.  S.  663,  13  S. 
Ct.  706,  37  L.  Ed.  602. 

An  alien  nonresident  can  no  longer  claim 
the  pri\ilege  under  Rev.  St.  U.  S.  S  639,  sub- 
sec.  1  [U.  S.  Comp.  St.  1901,  p.  5201,  of  re- 
moving to  a  federal  circuit  court  an  action  com- 
menced against  him  in  a  state  court,  since  the 
enactment  of  Act  March  3,  1875,  c.  137,  18 
Stat.  470  rn.  S.  Comp.  St.  1901,  p.  508].  Act 
March  3,  1887.  c.  373,  24  Stat.  552,  and  Art 
Aug.  13,  1«88,  c.  866,  25  Stat.  433  (U.  S. 
Comp.  St.  1901,  p.  508].  Judgment,  State  v. 
O'Connor,  73  S.  W.  1041,  96  Tex.  484,  affirmed. 
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— O'Conor  v.   State  of  Texas,  26  S.  Ot  726, 
202  U.  S.  501,  50  L.  Ed.  1120. 

^=s»47.  Allesations  In  pleadinsa. 

See  42  Cent.  Dig.  Rem.  of  C.  S  92. 

Defendant  was  a  surety  of  the  assignee  in 
insolvency  of  his  son,  and  was  described  in  the 
bond  as  "of  Reading,  in  the  county  of  Middle- 
sex/*  Mass.  Afterwards  defendant  attached  the 
goods  of  his  insolvent  son  in  New  Orleans,  and 
was  described  in  the  petition  as  "residing  in  the 
state  of  Massachusetts."  The  petition  was  not 
signed  by  him  but  by  bis  attorney  in  New  Or- 
leaii«k^  Beld,  that  these  words  were  merely  de- 
scriptive, and  did  not  estop  defendant,  on  a  mo- 
tion to  remove  the  cause  to  the  federal  court, 
to  denjT  that  he  was  a  citizen  of  Massachusetts, 
where  it  does  not  appear  that  the  party  seeking 
the  removal  acted  on   such  statements  to  his 

5 rejudice.— Reynolds  v.  Adden,  136  U.  S.  348, 
0  S.  Ct  843,  34  L.  Ed.  360. 

(B)  SEPARABLE    CONTROVERSIES. 

^=»48«   Single    or    aeparalile    nature    of 
controversy. 

See  42  Gent.  Dig.  Rem.  of  O.  S8  93,  94. 

To  entitle  a  party  to  remove  a  cause  from 
a  state  court  under  Act  March  3,  1875,  c.  137, 
I  2,  d.  2,  there  must  exist  in  the  suit  a  sepa- 
rate and  distinct  cause  of  action,  on  which  a 
separate  and  distinct  suit  might  properly  have 
been  brought,  and  complete  relief  afforded  as  to 
such  canse  of  action,  with  all  the  parties  on 
one  side  of  that  controversy  citizens  of  differ* 
ent  states  from  those  on  the  other.  To  say  the 
least,  the  case  must  be  one  capable  of  separa- 
tion into  parts,  so  that  in  one  of  the  parts  a 
controversy  will  be  presented  with  citizens  of 
one  or  more  states  on  one  side,  and  citizens 
of  other  states  on  the  other,  which  can  be  fully 
determined  without  the  presence  of  the  other 
parties  to  the  suit  as  it  has  been  begun.— Praser 
V.  Jennison,  106  U.  S.  191,  1  S.  Ct.  171,  27 
L.  Ed.  131. 

In  a  will  contest  in  the  probate  court  all 
the  proponents  and  all  the  contestants  except 
two  were  citizens  of  Michigan.  From  a  de- 
cree sustaining  the  will  separate  appeals  were 
taken,— one  by  the  contestants,  who  were  citi- 
zens of  Michigan,  and  the  other  by  the  other 
two.  Held,  upon  the  application  of  the  latter, 
that  the  proceeding  was  a  single  controversy 
between  all  the  contestants  and  all  the  pro- 
ponents, and  not  removable. — ^Id. 

In"  an  action  for  the  assignment  of  dower 
brought  by  a  citizen  of  Illinois,  it  appeared'that 
one  defendant,  a  resident  of  New  York,  held 
the  legal  title  as  trustee  for  a  citizen  of  Illinois, 
but  as  he  did  not  ];)ossess  authority  to  represent 
his  interests  in  this  suit,  the  cestui  que  trust 
was  a  necessary  party.  Held,  that  as  the  con- 
troversy is  not  severable,  the  trustee  cannot 
sustain  a  petition  for  removal  from  the  state 
court  to  the  federal  court.— Rand  v.  Walker,  117 
U.  S.  340,  6  S.  Ct  760,  29  L.  Ed.  907. 

A  separable  controversy  which  justifies  a 
removal  to  a  federal  court,  where  there  is  di- 
verse citizenship,  exists  between  plaintiffs  and 
two  corporations  named  as  defendants  in  a 
complaint  which  seeks  to  set  aside  for  fraud  a 
conveyance  between  such  corporations,  and  to 
prevent  the  directors  of  the  grantor  from  mak- 
mg  any  further  disposition  oi  its  property,  and 
prays  for  a  reconveyance  of  such  property  and 
an  accounting  by  the  grantee  for  the  damages 
sustained  by  the  transfer^  and  also  asks  that 
such  directors,  who  are  joined  as  defendants 
and  are  not  all  residents  of  different  states  from 
plaintiffs,  be  compelled  to  account  as  agents 
and  trustees  for  their  actions  in  the  premises, 
and  be  required  to  make  good  all  loss  and  dam- 

Se  caused  by  their  wrongful  conduct. — Geor  v. 
athieson  Alkali  Works,  23  S.  Ot  807,  100  U. 
S.  428,  47  L.  Ed.  1122. 


Action  against  nonresident  corporation  in 
which  two  individual  citizens  of  the  same  state 
as  plaintiff  have  been  joined  as  defendants  held 
not  converted  into  a  separable  controversy  for 
purposes  of  removal,  because  after  demurrer  to 
the  evidence  plaintiff  takes  involuntary  nonsuit 
as  to  such  defendants. — ^American  Car  &  Foun- 
dry Co.  V.  Kettelhake,  35  S.  Ct  355,  236  U.  S. 
311,  59  L.  Ed.  504.  affirming  judgment  Kettel- 
hake V.  American  Car  &  Foundry  Co.,  153  S. 
W.  552.  171  Mo.  App.  528. 

An  order  of  nonsuit  as  to  a  resident  cor- 
poration, joined  as  a  codefendant  with  a  non- 
resident corporation,  did  not  convert  the  ac- 
tion into  a  separable  controversy,  where  plain- 
tiff excepted  to  the  order.- Southern  Rv.  Co.  v. 
Lloyd,  36  S.  Ct.  210,  239  U.  S.  496,  60  L.  Ed. 
402,  affirming  judgment  Lloyd  v.  Southern  Ky. 
Co.,  81  S.  E.  1003,  166  N.  C.  24. 

^=»40.  Joint  or  Joint  and  sereral  oavs- 
es  of  aeuon. 

See  42  Cent  Dig.  Rem.  of  O.  SS  96-99. 

« 

The  fact  that  one  of  several  defendants, 
jointly  liable  on  the  same  cause  of  action,  is  in 
default,  does  not  make  the  controversy  separa- 
ble, as  between  the  other  parties,  for  the  pur- 
pose of  removal.— Putnam  v.  Ingraham,  114  U. 
S.  57,  5  S.  Ct.  746,'  29  L.  Ed.  65. 

An  action  against  defendants  jointly  for 
a  tort  is  not  severablie  for  the  purpose  of  re- 
moval, although  judgment  may  be  rendered 
against  part  of  them  only.  Plaintiff  having 
elected  to  proceed  against  all  jointly,  defendants 
are  not  permitted  to  object — Pirie  v.  Tvedt  115 
U.  S.  41,  5  S.  Ct.  1034,  1161,  29  L.  Ed.  331; 
Core  V.  Vinal,  117  U.  S.  347,  6  S.  Ct  767,  29 
L.  Ed.  912;  Sloane  v.  Anderson,  117  U.  S. 
276,  6  S.  Ct.  730,  29  L.  Ed.  899. 

In  an  action  against  a  firm  in  Louisiana, 
service  was  had  on  one  member,  which  in  that 
state  was  sufficient  to  make  a  judgment  ren- 
dered in  the  action  binding  on  him  personally, 
and  on  all  the  assets  of  the  firm  and  of  the 
individual  partners  in  the  jurisdiction.  Sub- 
sequently, but  after  the  right  of  removal,  under 
Act  March  3,  1875,  c.  137,  »  5  (18  Stat.  470), 
was  lost  by  delay,  another  member  of  the  firm 
was  servea.  Held,  on  a  petition  for  removal 
that  the  cause  of  action  was  joint,  and  there 


was  no  separable  controversy,  and  that  the  pe- 
titioner partook  of  the  disability  incurred  t>y 
his   partner.— Fletcher  v.   Hamlet,    116   U.   S. 


408,  6  S.  Ct  426,  29  L.  Ed.  679,  affirming  or- 
der (C.  C.)  Hamlet  v.  Fletcher,  24  F.  305. 

Where  the  money  sued  for  was  received  by 
the  defendants  as  partners,  and  they  are  liable 
jointly  for  its  payment,  if  they  are  liable  at 
all,  such  a  case  is  not  removable  unless  all  the 
parties  on  one  side  of  the  controversy  unite  in 
the  petition  for  removal. — Stone  v.  State  of 
South  Carolina,  117  U.  S.  430,  6  S.  Ct  799,  29 
L.  Ed.  962. 

An  action  against  a  railroad  company  and 
two  of  its  employes,  charging  them  ^ith  con- 
current negligence  in  killing  a  person  at  a  rail- 
road crossing,  is  joint,  and  not  several,  and 
therefore  cannot  'be  removed  into  a  federal 
court  by  the  railroad  company  on  the  ground 
of  diverse  citizenship,  ^hen  the  employes  are 
citizens  of  the  same  state  as  the  plaintiff. 
Judgment  Chesapeake  &  O.  R.  Co.  v.  Dixon's 
Adm'x,  47  S.  W.  615,  104  Ky.  608,  20  Ky.  * 
Law  Rep.  792,  affirmed.— Chesapeake  &  O.  Ky. 
Co.  V.  EHxon,  21  S.  Ct  67,  179  U.  S.  131,  45 
L.  Ed.  121. 

A  case  in  which  plaintiff,  in  good  faith,  has 
elected  to  sue  jointly  in  tort  a  foreign  corpora- 
tion and  its  servants  whose  misconduct  caused 
the  injury  complained  of,  does  not,  even  though 
such  joinder  may  be  improper,  present  a  sepa- 
rable controversy  between  plaintiff  and  the  cor- 
poration which,  under  Act  March  3,  1875,  c 
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137,  18  Stat.  470,  as  amended  by  Acts  March 
3,  1887,  c  373,  24  Stat.  553,  and  Aug.  13,  1888 
(1  Rev.  St.  Supp.  611  [U.  S.  Comp.  St.  1001,  p. 
509]),  can  be  removed  from  a  state  to  a  federal 
Circuit  Court  without  regard  to  the  citizenship 
of  the  individual  defendants. — Alabama  Great 
Southern  Ry.  Co.  v.  Thompson,  26  S.  Ct.  161, 
200  U.  S.  206,  50  L.  Ed.  441,  4  Ann.  Cas. 
1147. 

An  action  to  recover  damages  for  a  death 
from  negligence,  in  which  plaintiff  has,  in  good 
faith,  exercised  his.  right  under  the  state  laws 
to  proceed  jointly  against  a  railway  company 
and  its  employ^  whose  negligence  caused  the 
accident,  cannot  be  converted  into  a  separable 
controversy  for  the  purpose  of  removal  to  a 
federal  Circuit  Court  because  of  diversity  of 
citizenship  between  the  plaintiff  and  the  rail- 
way company.  Judgment,  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co»  V.  Cook's  Adm'r,  83  S.  W.  580, 
affirmed.— Cincinnati,  N.  O.  •&  T.  P.  Ry.  Co. 
V.  Bohon,  26  S.  Ct.  166,  200  U.  S.  221,  50 
I/.  Ed.  448,  4  Ann.  Cas.  1152. 

A  suit  in  which  plaintiff,  in  good  faith, 
has  joined  as  for  a  joint  liability  in  tort  a  for- 
eign railway  corporation  and  certain  of  its 
resident  employes  whose  negligence  caused  the 
injury  complained  of,  is  not  removable  to  a  fed- 
eral Circuit  Court  as  presenting  a  separable 
controversy  between  the  plaintiff  and  the  cor- 
porate defendant.  Judgment  (1908)  59  S.  B. 
1115,  3  Ga.  App.  410,  affirmed.— Southern  Ry. 
Co.  V.  Miller,  80  S.  Ct.  450,  217  U.  S.  209, 
54  L.  Ed.  732. 

A  case  in  which  plaintiff  has  elected.  In 
conformity  with  the  settled  law  of  the  state,  to 
sue  jointly  in  tort  a  nonresident  lessee  railway 
company,  exclusively  operating,  controlling,  and 
managing  the  road,  and  its  resident  corporate 
lessor,  upon  a  rause  of  action  arising  in  the 
state,  out  of  the  negligent  operation  of  the  road, 
cannot  be  removed  to  a  federal  Circuit  Court  as 
presenting  a  separable  controversy  between  the 
plaintiff  and  the  lessee,  although  the  lessor  may 
have  been  joined  for  the  purpose  of  excluding 
the  federal  jurisdiction.— (1911)  Chicago,  B.  & 
Q.  Ry.  Co.  V.  Willard,  31  S.  Ct.  460,  220  U.  S. 
413,  55  L.  Ed.  521,  affirming  judgment  (1908) 
Waiard  V.  Chicago,  B.  &  Q.  R.  Co.,  165  P. 
181.  91  C.  C.  A.  216. 

An  action  in  tort,  brought  in  a  state  court 
against  a  nonresident  railway  company,  and 
a  resident  employ^  whose  concurrent  negli- 
gence is  alleged  to  have  caused  the  injury  com- 
plained of,  does  not  present  a  separable  contro- 
versy for  the  puipose  of  removal  to  a  federal 
court,  because  plaintiff  might  have  sued  defend- 
ants jieparately.— Chicago,  R.  I.  A  P.  R.  Co. 
V.  Dowell,  33  S.  Ct.  684,  229  U.  S.  102.  57  L. 
Ed.  1090,  affirming  judgment  Dowell  v.  Chi- 
cago, R,  I.  &  P.  Ry.  Co.,  112  P.  136,  83  Kan. 
562. 

^=s>51«  Principal  and  subordinate  or  In- 
cidental controversies  or  issnes. 

See  42  Cent.  Dig.  Rem.  of  C.  {  101. 

In  proceedings  for  the  settlement  of  a  part- 
nership, where  the  principal  issue  is  as  to  the 
existence  of  the  relation,  the  other  issues  neces- 
sarily depend  upon  that,  and  it  cannot  be  re- 
garded as  a  separable  controversy,  within  Act 
March  3,  1875,  c.  137  (18  Stat.  470).-Shain- 
wald  V.  Lewis,  108  U.  S.  158,  2  8.  Ct  385,  27 
L.  Ed.  691. 

In  a  bill  for  the  partition  of  lands,  having 
for.  its. main  object  the  assignment  of  several 
shares  to  tenants  in  common,  and  in  which  the 
determination  of  conflictin|;  or  controverted  title 
is  merely  incidental,  a  dispute  as  to  the  title 
claimed  in  an  undivided  share  is  not  such  a 
separable  controversy  as  would  justify  remov- 
al, under  Act  March  3.  1875,  §  2.— Torrence  v. 
Shedd,  144  U.  S.  527,  12  S.  Ct  726,  36  L.  Ed. 
528.  


^=^SZm  Separate   interests   or   claims   in 
snbject-matter  or  part  thereof. 

See  42  Cent  Dig.  Rem.  of  C.  fi|  102,  103,  106. 

A  bill  by  a  creditor  of  an  alleged  insolvent 
partnership  to  have  set  aside  certain  alleged 
fraudulent  confessions  of  judgment  and  trans- 
fers of  assets,  and  to  have  the  assets  distribut- 
ed among  all  creditors  of  the  partnership  rata- 
bly, which  makes  parties  defendant  all  persons 
claiming  an  interest  in  the  partnership  proper- 
ty adversely  to  plaintiff  under  the  alleged  fraud- 
ulent judgments  and  transfers,  presents'  but  a 
single  controversy  between  plaintiff  and  all  the 
defendants,  as  they  are  all  necessary  parties; 
and,  where  part  of  the  latter  are  citizens  of  the 
same  state  with  plaintiff,  the  cause  is  not 
removable  to  the  federal  court  by  a  defendant 
who  is  a  citizen  of  another  state,  under  Re- 
moval Act  1875,  c  137,  §  2  (18  Stat.  470), 
which  provides  for  removals  when  "there  shall 
be  a  controversy  which  is  wholly  between  citi- 
zens of  different  states."~GraveB  v.  Corbin,  132 
U.  S.  571,  10  S.  Ct.  196,  33  L.  Ed.  4u2,  re- 
versing decree  (0.  C.)  Corbin  r.  Boies,  34  F. 
692.    , 

In  a  suit  by  a  city  to  condemn  land  o^upied 
by  a  railroad  corporation  of  another  state  as 
lessee  of  a  railroad  corporation  of  the  same 
state,  when  the  main  issue  is  as  to  the  right 
to  condemn,  the  controversy  as  to  the  foreign 
corporation  is  not  separate,  so  as  to  give  it  a 
right  to  remove  the  cause  to  federal  court,  al- 
though the  interests  of  the  two  defendants  and 
thieir  separate  awards  of  damages  must  be  de- 
termined incidentally.— City  of  Bellaire  v.  Bal- 
timore &  O.  R.  Co.,  146  V.  S.  117, 13  S.  Ot  16, 
36  L.  Ed.  910. 

An  assignee  brought  suit  in  the  state  court 
to  disincumber  a  fund  in  his  possession  of  al- 
leged liens,  and  each  defendant  set  up  a  sepa- 
rate defense,  and  asked  payment  out  of  the 
fund.  The  trial  court  decided  against  the  as- 
signee, who  appealed ;  but,  pending  the  appeal, 
paid  all  the  defendants  but  one,  but  did  not 
dismiss  them  from  his  suit.  The  appellate 
court  reversed  the  judgment  of  the  lower  court, 
and  remanded  the  case  for  further  proceedings. 
Held,  there  was  no  separable  controversy  be- 
tween the  assignee  and  the  defendant  not  paid, 
within  the  meaning  of  the  removal  of  causes 
acts.— Rosenthal  v.  Coates,  148  U.  S.  142,  la 
S.  Ct  576,  37  li.  Ed.  39?. 

^=»53.  Priorities   of  liens   or  sights  Im 
snbjeot-niatter. 

See  42  Cent.  Dig.  Rem.  of  C.  f  104. 

On  a  creditors'  bill  to  subject  incumbered 
property  to  the  payment  of  the  creditors*  judg- 
ment by  a  sale  and  distribution  of  the  proceeds 
among  lienholders  according  to  their  respective^ 
priorities,  the  cause  of  action  is  not  divisible, 
and  the  suit  is  not  removable  by  a  mortgage 
creditor  claiming  a  first  lien.— Fidelity  Ins., 
Trust  &  Safe  Deposit  Co.  v.  Huntington,  IIT 
U.  S.  280,  6  S.  Ct.  733,  29  L.  Ed.  89§. 

A  separable  controversy  exists,  removable 
to  a  federal  court  by  a  foreign  corporation, 
joined  as  a  party  defendant  to  a  suit  to  fore- 
close a  mortgage,  where  both  mortgagor  and 
mortgagee,  who  are  citizens  of  the  state,  unite 
in  attacking  the  validity  of  a  prior  mortgage 
in  favor  of  such  corporation  on  tnc  ground  that 
it  was  doing  business  without  complying  with 
state  laws,  and  that  the  secured  note  embraced 
charges  exacted  because  of  an  illegal  combina- 
tion in  restraint  of  trade.  Decree  (1907)  Boat- 
men's Bank  of  St  Louis  v.  Fritzlen,  89  P.  915, 
75  Kan.  479,  affirmed.— Fritzlen  v.  Boatmen*s 
Bank,  29  S.  Ct  366,  212  U.  S.  304,  53  U 
Ed.  551. 

^=»66.  Separate  defenses. 

See  42  Cent.  Dig.  Rem.  of  C.  S  107. 

Where  defendants  are  sued  jointlj  on  a 
joint  cause  ol  action,  the  filing  of.  a.  separate 
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answer  by  one  of  the  defendants,  tendering 
separate  defenses  for  trial,  does  not  introduce  a 
separate  controversy,  within  the  meaning  of 
Removal  Act  1875,  c.  137,  §  2,  providing  that 
when  in  any  suit  there  shall  be  a  controversy 
which  is  wholly  between  citizens  of  different 
states,  and  vhich  can  be  fully  determined  as 
between  them,  then  either  one  or  more  of  the 
plaintiffs  or  defendants  actually  interested  in 
such  controversy  may  remove,  etc. — Louisville 
&  N.  R.  Co.  V.  Ide,  114  U.  S.  52,  5  S.  Ct.  735, 
29  L.  Ed.  63;  Putnam  v.  Ingraham,  114  U. 
S.  57,  5  S.  Ct.  746,  29  L.  Ed.  65;  Pirie  v. 
Tvedt,  115  U.  S.  41,  5  S.  Ct.  1034,  1161,  29 
L.  Ed.  331;  Core  v.  Vinal,  117  U.  S.  347,  6 
S.  Ct.  767,  29  L.  Ed.  912. 

A  suit  against  a  corporation,  resident  in 
the  state  of  complainant,  and  an  individual  non- 
resident, to  compel  the  corporation  to  transfer 
to  plaintiff  stock  standing  in  the  name  of  the 
nonresident,  is  one  in  truth  and  in  form  against 
both  defendants  upon  a  single  cause  of  action, 
and  cannot  be  removed  from  a  state  to  a  federal 
court  at  the  instance  of  the  nonresident,  al- 
though the  latter  has  filed  a  separate  answer. 
—St.  Louis  &  S.  F.  R.  Co.  v.  Wilson,  114  U. 
S.  60,  5  S.  Ct.  738,  29  L.  Ed.  66,  affirming  or- 
der (C.  C.)  Wilson  V.  St.  Louis  &  S.  F.  R.  Co., 
22  F.  3. 

A  separate  defense  by  one  defendant  in  a 
joint  suit  against  him  and  others  upon  a  joint, 
or  a  joint  and  several,  cayse  of  action  does  not 
create  a  separate  controversy,  so  as  to  entitle 
that  defendant,  if  the  necessary  citizenship 
exists  as  to  him,  to  a  removal  df  the  cause  un- 
der Act  March  3,  1875,  c.  137,  $  2,  cl.  2.— 
Starin  V.  City  of  New  York,  115  U.  S.  248,  6 
S.  Ct.  28,  29  L.  Ed.  388,  affirming  order  (C.  C.) 
City  of  New  York  v.  Independent  Steamboat 
Co.,  21  F.  593,  and  (C.  C.)  22  F.  801. 

Where  a  complaint  alleges  the  wrongful 
seizure  of  plaintiff's  property  as  the  joint  act 
of  several  defendants,  some  of  whom  are  citi- 
zens of  the  same  state  as  plaintiff  and  some^ 
of  other  states,  the  filing  of  separate  answers 
by  each  defendant,  alleging  that  he  acted  sep- 
arately, and  not  jointly,  will  not  render  the 
controversy  separable  and  removable  under  Act 
March  3,  1875,  c.  137,  i  2  (18  Stat.  470).— 
Sloane  v.  Anderson,  117  U.  S.  275,  6  S.  Ct 
730,  29  L.  Ed.  809. 

A  creditors'  bill  to  subject  incumbered  prop- 
erty to  the  payment  of  his  judgment  by  sale 
and  distribution  of  the  proceeds  among  the 
lienholders  according  to  their  priorities  con- 
tains but  a  single  cause  of  action,— the  equitable 
execution  of  his  judgment;  and,  though  each 
defendant  may  set  up  a  separate  defense,  the 
controversv  is  not  separable  and  removable  un- 
der Act  March  3,  1875,  c.  137,  §  5  (18  Stat. 
470).— Fidelity  Ins.,  Trust  &  Safe  Deposit  Co. 
V.  Huntington,  117  U.  S.  280,  6  S.  Ct.  733,  29 
L.  Ed.  898. 

Where,  on  the  face  of  the  complaint  in  an 
action  against  a  foreign  corporation  and  its 
resident  officers  and  superintendent,  there  is 
but  a  single  cause  of  action  shown— that  is,  the 
wrongful  pollution  of  the  water  of  plaintiff's 
canal  by  the  united  action  of  all  the  defend- 
ants working  together — the  controversy  is  not 
separable  for  the  puriwses  of  a  removal,  even 
though  the  defendants  answered  separately,  set- 
ting up  separate  defenses.— Plymouth  Consol. 
Gold  Min.  Co.  v.  Amador  &  S.  Canal  Co.,  118 
r.  S.  264,  6  S.  Ct.  1034,  30  L.  Ed.  232. 

In  a  suit  to  quiet  title  against  several  de- 
fendants, some  of  whom  are  citizens  of  the 
same  state  with  complainants,  charging  de- 
fendants to  be  co-conspirators  in  a  scheme  to 
raise  a  cloud  on  complainants'  title  and  to  de- 


fraud them  out  of  their  property,  one  of  the 
defendants  cannot  segregate  himself  from  the 
others,  and  thus  entitle  himself  to  a  removal  of 
the  case  to  the  United  States  court,  by  denying 
any  joint  interest  or  lilibility,  and  setting  up 
in  his  petition  for  removal  a  case  inconsistent 
with  the  allegations  of  the  bill.— Little  v.  Giles, 
118  U.  S.  506,  7  S.  Ct.  32,  30  L.  Ed.  269, 
reversing  decree  (C.  C.)  Giles  v.  Little,  13  F. 
100,  2  McCrary,  370. 

An  action  for  trespass  against  two  corpora- 
tions jointly,  brought  in  a  state  court,  cannot 
be  removed  to  a  federal  court  by  one  of  the  de- 
fendants, under  Act  March  3,  1875,  c.  137,  §  2, 
upon  the  ground  of  a  Separable  controversy  be- 
tween itself  and  plaintiff,  though  defendants 
plead  severally,  on  the  mere  allegation  that  the 
other  defendant  was  not  in  existence  at  the 
time  of  the  alleged  trespass,  as  this  affects  the 
merits,  and  not  the  jurisdiction.— Louisville  & 
N.  R.  Co.  V.  Wangelm,  132  U.  S.  599,  10  S. 
Ct.  203,  33  L.  Ed.  473. 

^=:»66.  Set-offs,        oounterelftiiiigy        aad 
cross-actions. 

See  42  Cent.  Dig.  Rem.  of  0.  8  108. 

The  assignee  of  a  contractor  for  work  on  a 
railroad,  alleging  that  by  arrangement  between 
the  contractor  and  a  trustee,  certain  township 
bonds  Issued  to  the  company  had  been  placed  in 
possession  of  a  bank  to  be  delivered  to  the  con- 
tractor or  his  assigns  when  he  should  complete 
his  contract,  and  that  it  had  been  completed, 
brought  suit  against  the  bank  fpr  possession 
of  the  bonds,  making  the  conipany  and  the  trus- 
tee parties.  The  township  intervened,  asking 
for  cancellation  of  the  bonds,  and  with  the  trus- 
tee moved  for  removal  to  a  federal  court.  Held 
that,  as  plaintiff's  petition  embraced  only  a 
single  cause  of  action,  a  removal  could  not  be 
sustained  on  the  ground  of  a  separable  contro- 
versy between  plaintiff  and  the  removing  par- 
ties, under  Act  March  3,  1875,  c.  137,  §  2,  cl.  2. 
The  fact  that  the  railroad  company  failed  toN 
answer  did  not  affect  the  rights  of  th^  parties 
in  this  respect.— Wilson  v.  Oswego  Tp.,  151  U. 
S.  56,  14  S.  Ct  259,  38  L.  Ed.  70. 

^=»67«  Determinatioii      of      oontroTony 
without  all  parties. 

See  4S  Cent.  Dig.  Rem.  of  C.  fi  109. 

Complainant's  bill,  alleging  that  three  of  the 
five  defendants  hold  property  in  trust  to  secure 
a  debt  due  from  himself  and  one  of  the  two  re- 
maining defendants  to  the  other  one,  and  asking 
for  an  accounting,  the  removal  of  two  trustees, 
and  the  appointment  of  others,  and  that,  after 
paying  the  debt,  the  trust  property  be  conveyed 
in  accordance  with  the  terms  of  the  trust,  pre- 
sents but  a  single  controversy;  and,  though  the 
beneficiary  defendant,  who  is  resident  of  another 
state,  may  be  the  principal  defendant  in  inter- 
est, full  and  complete  relief  cannot  be  afforded 
without  all  the  parties,  and  the  cause  is  not  re- 
movable-Winchester V.  Loud,  108  U.  S.  130,  2 
S.  Ct.  311,  27  L.  Ed.  677. 

After  the  execution  of  a  mortgage  to  secure 
a  joint  debt  of  the  mortgagors,  W.,  one  of  the 
mortgagors,  sold  his  interest  in  the  mortgaged 
property,  and  the  purchaser  assumed  the  mort- 
gage debt.  In  an  action  to  foreclose  the  mort- 
gage and  for  a  personal  decree  for  any  deficiency 
that  might  result,  some  of  the  defendants  denied 
that  the  amount  due  was  as  great  as  alleged. 
W.  admitted  the  execution  of  the  mortgage  and 
the  debt  which  it  was  given  to  secure,  and  pray- 
ed that  his  grantee  might  be  decreed  to  be  first 
personally  liable.  i/eW,  that  the  only  contro- 
versy was  as  to.  the  amount  due,  to  which  W. 
was  a  necessary  party,  and,  where  W.  was  a 
citizen  of  the  same  state  as  plaintiffs,  the  cAuse 
is  not  removable  from  the  state  to  the  federal 
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court  under  Act  March  8,  1875  (18  Stat.  470), 
providing  for  such  removal  when  the  suit  is 
against  a  citizen  of  the  same  state  as  plaintiff 
and  a  citizen  of  another  state,  if  it  "is  a  suit  in 
which  there  can  be  a  fihal  determination  of  the 
controversy,  so  far  as  concerns  him,  without  the 
presence  of  the  other  defendants."— Ayres  v. 
WiswaU,  112  U.  S.  187,  6  S.  Ct.  90,  28  L.  Ed. 
693. 

Several  marine  insurance  companies,  which 
had  paid  insurance  money  to  the  owners  of  cot- 
ton destroyed  while  in  the  possession  of  a  car- 
rier for  transportation,  filed  a  bill  against  the 
carrier  to  enforce,  by  way  of  subrogation,  the 
owners'  rights  against  it ;  and,  as  insurance  had 
been  obtained  from  a  number  of  fire  insurance 
companies,  expressly  for  the  benefit  of  the  car- 
rier, by  a  compress  company  acting  under  con- 
tracit  with  it,  the  compress  company  and  fire 
companies  were  made  defendants,  in  order  ^  to 
reacn  the  insurance  money  due  the  carrier. 
Heldj  that  the  primary  controversy  was  between 
the  complainants  and  the  carrier,  but  the  com- 
press company  was  an  indispensable  party,  and 
therefore  no  right  of  removal  could  exist  on  the 
ground  of  a  separable  controversy  between  the 
nre  insurance  companies  and  the  compress  com- 
pany.— Merchants'  Cotton  Press  &  Storage  Co. 
V.  Insurance  Co.  of  North  America,  151  U.  S. 
368,  14  S.  Ct.  367,  38  L.  Ed.  195,  affirming 
judgment  Insurance  Co.  of  North  America  v. 
Delaware  Mut.  Safety  Ins.  Co.,  91  Tenn.  537, 
19  S.  W.  755. 

^=:»58.   Removal  of  'orl&ole  anlt. 

See  42  Cent  Dig.  Rem.  of  C.  S  110. 

In  order  to  justify  a  removal  under  Act 
March  3,  1875,  $  2,  of  the  whole  case,  because 
of  a  separable  controversy  between  citizens  of 
different  states,  "which  can  be  fully  determined 
as  between  them.'*  it  is  necessary  that  the  whole 
subject-matter  of  the  suit  should  be  capable  of 
being  finally  determined  as  between  them,  and 
complete  relief  afforded  as  to  the  separable  cause 
of  action,  without  the  presence  of  others  origi- 
nally made  parties  to  the  suit. — Torrence  v. 
Sbedd,  144  U.  S.  527,  12  S.  Ct.  726,  36  L.  Ed. 
528. 

^=^59.  Parties  entitled  to  remoTO. 

See  42  Cent.  Dig.  Rem.  of  C.  SS  112,  113. 

The  right  to  remove  a  suit  on  the  ground 
of  a  separable  controversy  is,  by  Act  March  3. 
1875,  confined  to  the  parties  "actually  interested 
in  the  controversv."— Rand  v.  Walker,  117  U.  S. 
340,  6  S.  Ct.  769,  29  L.  Ed.  907. 

^s»61.  Allegations  in  pleadings. 

See  42  Cent.  Dig.  Rem.  of  C.  fi  115. 

Allegations  in  petition  by  which  nonresi- 
dent railway  company  joined  as  defendant  in  a 
negligence  suit  with-  a  resident  employ^  seek  to 
remove  the  case  for  fraudulent  joinder  held  in- 
sufficient—Chicago, R.  I.  &  P.  Ry.  Co.  V.  White- 
aker,  36  S.  Ct.  152,  239  U.  S.  421,  60  L.  Ed. 
360,  affirming  judgment  Whitcaker  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  160  S.  W.  1009,  252  Mo.  438. 


IV.   PREJUDICE,  I.OCAI.  INIXUENOB, 
OR  DEIOAI.  OF  CIVJI.  RIGHTS. 

^s»63.  Enistenee  and  evidenee  of  prejn* 
diee  ox  looal  inflnenoe. 

See  42  Cent.  Dig.  Rem.  of  C.  8  117. 

Under  Judiciary  Act  March  3,  1887.  c.  373, 
S  2,  24  SUt.  553  [U.  S.  Comp.  St.  1901,  p.  509], 
where  prejudice  and  local  Influence  such  as 
would  prevent  a  party  from  obtaining  justice  in 
a  state  court  are  relied  on  as  ground  for  remov- 
al to  a  federal  circuit  court,  they  must  be  proved 
to  the  satisfaction  of  the  circuit  court. — City  of 
Bellaire  v.  Baltimore  &  O.  R.  Co.,  146  U.  S. 
117,  13  S,  Ct  16,  36  L.  Ed.  910. 


^s»65.  Parties  alfeeted  1»y  prejudice  or 
looal  inflnenoe. 

See  4S  Cent  Dig.  Rem.  of  C.  8  119. 

A  defendant  in  a  suit  for  partition,  to  which 
all  the  plaintiffs  and  all  the  defendants  are  in- 
dispensable parties,  is  not  authorized  (Act  March 
3,  1887,  c.  373,  24  Stat.  552,  as  •corrected  by 
Act  Aug.  13,  1888,  c.  866,  25  Stat  433  [U.  S. 
Comp.  St.  1901,  p.  507]),  where  each  and  all  of 
the  defendants  contested  the  rights  which  the 
plaintiffs  asserted,  and  the  defendant  was  a  citi- 
zen of  the  same  state  as  some  of  the  plaintiffs, 
to  remove  the  suit  into  a  circuit  court  of  the 
United  States,  from  a  state  court,  on  the  ground 
of  prejudice  or  local  influence  between  himself 
and  other  defendants.— Hanrick  v.  Hanrick,  153 
U.  S.  192,  14  S.  Ct  835,  38  L.  Ed.  685. 

^=»66.   Oitizensliip  of  parties. 

See  42  Gent  Dig.  Rem.  of  C.  88  120-124. 

^ss>eB,  — —  Diversity  of  eitisensliip. 

See  42  Cent  Dig.  Rem.  of  C.  88  122,  123. 

In  an  action  brought  in  North  Carolina  by 
a  citizen  of  that  state  against  a  citizen  of  New 
York  to  recover  possession  of  a  lot  in  Wilming- 
ton, cei:tain  other  citizens  of  North  Carolina, 
in  whom  was  the  legal  title,  were  made  parties 
defendant  Held  that,  as  all  the  necessary  par- 
ties defendant  were  not  citizens  of  different 
states  from  the  plaintiff,  there  could  be  no  re- 
moval, under  Rev.  St.  §  639,  d.  3.— Myers  v. 
Swann,  107  U.  S.  546,  2  S.  Ct  685,  27  L.  Ed. 
583.  « 

A  removal  for  local  prejudice,  under  Rev. 
St  S  639,  subd.  3,  could  only  be  had  where  all 
the  parties  to  the  suit  on  one  side  were  citizens 
of  different  states  from  those  on  the  other.— 
Myers  v.  Swann,  107  U.  S.  546,  2  S.  Ct  685, 
27  li.  Ed.  583;  American  Bible  Soc.  v.  Price, 
110  U.  S.  61,  3  S.  Ct  440,  28  L.  Ed.  70; 
Jefferson  v.  Driver.  117  U.  S.  272,  6  S.  Ct  729, 

29  L.  Ed.  897;  Cambria  Iron  Co.  v.  Ashburn, 
118  U.  S.  54,  6  S.  Ct  929,  30  L.  Ed.  60 ;  Han- 
cock V.  Holbrook,  119  U.  S.  586,  7  S.  Ct  341. 

30  L.  Ed.  538,  affirming  order  (C.  C.)  27  P.  401; 
Rosenthal  v.  Coates,  148  U.  S.  *42,  13  S.  Ct. 
576.  37  L.  Ed.  399. 

Testator  bequeathed  certain  property  to  his 
executors  in  trust  for  his  daughter  for  life,  and 
after  her  death  for  her  children.  There  were 
also  bequests  to  two  religious  societies.  All  the 
parties  were  citizens  of  Illinois,  except  the  so- 
cieties. In  a  suit  by  the  daughter  to  annul  the 
will,  the  executors  and  the  religious  corpora- 
tions were  made  parties  defendant.  Held,  that 
the  executors,  representing  the  children,  were 
necessary  parties  defendant  and  that  the  reli- 
gious societies  could  not,  therefore,  remove  the 
suit  into  a  federal  court,  under  Rev.  St  f  639, 
subd.  3,  providing  that  a  cause  may  be  removed 
from  a  state  to  a  federal  court  on  account  of 
''prejudice  or  local  influence,"  when  it  is  "be- 
tween a  citizen  of  the  state  in  which  it  is 
brought,  and  a  citizen  of  another  state."— Amer- 
ican Bible  Soc.  v.  Price,  110  U.  S.  61,  8  S.  Ct 
440,  28  L.  Ed.  70. 

The  provision  for  the  removal  of  a  separa- 
ble controversy,  under  the  second  subdivision  of 
Rev.  St  I  639,  has  no  application  to  removals 
under  the  third  subdivision ;  and  the  similar 
provision  in  the  act  of  1875  applies  only  to  re- 
movals under  that  act. — Jefferson  v.  Driver,  117 
U.  S.  272,  6  S.  Ct  729,  29  L.  Ed.  897 ;  Young 
v.  Ewart  132  U.  S.  267,  10  S.  Ct  75,  33  L.  Ed. 
352. 

Under  Rev.  St  §  639,  subd.  3  (Act  March  2, 
1867),  relating  to  removal  of  causes  to  a  fed- 
eral court  for  local  prejudice,  all  the  necessary 
parties  on  one  side  must  be  citizens  of  the  state 
where  the  suit  is  brought,  and  all  on  the  other 
side  must  be  citizens  of  other  states,  and  such 
citizenship  must  exist  when  the  action  is  com- 
menced, as  well  aa  when  the  petition  for  removal 
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is  filed.— Younjr  v.  Ewart,  182  U.  S.  267,  10  S. 
Ct  75,  33  L.  Ed.  352. 

The  right  of  a  foreifni  railroad  corporation 
under  Act  Gong.  Aug.  13,  1888.  c,  866,  I  2,  25 
Stat  433  [U.  S.  Comp.  St  idOl,  p.  509],  to 
remove  to  a  federal  court,  for  prejudice  or  local 
influence,  a  suit  brought. in  a  court  of  North 
Carolina  b;  a  citizen  of  that  state,  is  not  de- 
feated because  such  corporation  has  complied 
with  the  provisions  of  Fub.  Acts  N.  C.  1899, 
c.  62,  which  declares  that  foreign  railroad  Qor- 
porations  shall  become  domestic  by  filing  with 
the  Secretary  of  State  dulv  authenticated  cop- 
ies of  their  charters  and  by-laws.  Judgment, 
Allison  V.  Southern  Ry.  Co.,  40  S.  E.  91,  129 
N.  C.  336,  reversed.— -Southern  Ry.  Co.  v.  Alli- 
son, 23  S.  Ct  713,  190  U.  S.  326.  47  L.  Ed. 
107& 

A  suit  in  which  one  of  two  defendants  is 
a  citizen  of  the  same  state  as  the  plaintiff  can- 
not be  removed  by  the  other  defendant  for  prej- 
udice or  local  infiuence  from  a  state  to  a  fed- 
eral Circuit  Court,  under  Act  March  3,  1887, 
c.  373,  24  Stat.  553,  as  corrected  by  Act  Aug. 
13,  1888,  c.  866.  25  Stat  433  [U.  S.  Comp.  St 
1901,  p.  508],  providing  for  removals  on  those 
grounds  of  suits  embracing  a  controversy  be- 
tween a  citizen  of  the  state  in  which  the  suit 
is  brought  and  a  citizen  of  another  state,  by 
"auy  defendant,  being  such  citizen  of  another 
state,"  since  to  hold  otherwise  would  bring  this 
provision  into  conflict  with  the  rule  that  suits, 
to  be  removable,  must  be  within  the  original 
jurisdiction  of  the  circuit  court.  Judgment 
128  F.  1019,  62  C.  C.  A.  680.  reversed.— Coch- 
ran v.  Montgomery  County,  26  S.  Ct  58,  199 
U.  S.  260,  50  L.  Ed.  182.  4  Ann.  Cas.  451. 

^=»70.  Denial  of  oivil  riglita. 

See  42  Gent  Dig.  Rem.  of  C.  S  127 ;   14  Cent  Digs 
Crim.  Law,  §  198. 

Where  a  state  court  of  final  resort  had  held 
that  state  laws  excluding  from  grand  and  petit 
juries  citizens  of  African  descent  were  uncon- 
stitutional and  void,  it  could  not  be  presumed 
in  advance  of  a  trial  that  the  officers  summoning 
the  juries  would  disregard  the  law  so  declared, 
and  the  case  was  not  removable  under  Rev.  St. 
I  641  [U.  S.  Comp.  St  1901,  p.  520],  on  the 
ground  that  defendant  was  denied  the  equal  pro- 
tection of  the  laws  guarantied  him  by  the  four- 
teenth amendment,  because  such  statutes  had 
not  been  formally  repealed. — Bush  v.  Common- 
wealth of  Kentucky,  107  U.  S.  110,  1  S.  Ct 
625,  27  li.  Ed.  354. 

The  fact  that,  in  a  county  where  there  were 
7,000  colored  citizens  qualified  to  serve  as  ju- 
rors, and  but  1,500  whites  similarly  qualified, 
there  had  not  been,  for  a  number  of  years,  any 
colored  man  summoned  on  the  grand  jury,  and 
that  colored  citizens  were  purposely,  on  account 
of  their  color,  excluded  from  jury  service  by  the 
officers  charged  with  |he  selection  of  jurors,  con- 
stitutes no  ground  for  the  removal,  by  a  colored 
man,  of  a  criminal  prosecution  against  him,  from 
a  state  to  a  federal  court,  under  Rev.  St  |  641 
[U.  S.  Comp.  St  1901,  p.  520]  when  the  state 
laws  do  not  provide  for  any  such  discrimination. 
—Smith  v.  State  of  Mississippi,  162  U.  S.  592, 
16  S.  Ct  900,  40  L.  Ed.  1082 ;  Gibson  v.  Same, 
ir2  U.  S.  565,  16  S.  Ct.  904,  40  L.  Ed.  1075, 
affirming  17  So.  892. 

When  the  constitution  and  laws  of  a  state, 
as  interpreted  by  its  highest  court,  contain  no 
provisions  preventing  the  enforcement  of  rights 
secured  by  any  law  of  the  United  States  for  the 
protection  and  enforcement  of  the  equal  rights 
of  all  citizens  thereof,  the  possibility  that,  dur- 
ing the  trial  of  a  particular  case,  a  state  court 
may  not  respect  and  enforce  the  right  to  the 
equal  protection  of  the  laws,  constitutes  no 
ground  for  removing  the  prosecution  to  a  federal 
court  in  advance  of  the  trial,  under  Rev.  St.  S 
641  [U.  S.  Comp.  St.  1901,  p.  520].— Gibson  v. 


State  of  Mississippi,  162  U.  S.  565,  16  S.  Ct. 
904.  40  L.  Ed.  1075. 

Whether  a  particular  state  statute,  which 
does  not  discriminate  against  any  class  of  citi- 
zens in  respect  to  their  civil  rights,  is  applica- 
ble to  the  prosecution  of  a  crime  committed  be- 
fore its  passage,  is  a  question,  in  the  first  in- 
stance, for  the  determination  of  the  state  court ; 
and  its  right  and  duty  to  determine  the 'same 
cannot  be  interfered  with  by  removing  the  pros- 
ecution to  a  federal  court  except  in  those  cases 
which  have  been  made  removable  by  express  en- 
actment of  congress.— Id. 

The  denial  of,  or  inability  to  enforce  In  a 
state  tribunal,  rights  secured  by  a  law  provid- 
ing for  the  equal  civil  rights  of  citizens,  on  ac- 
count of  which  a  criminal  prosecution  may.  un- 
der Rev.  St.  S  641  [U.  S.  Comp.  St  1901,  j?. 
520],  be  removed  from  a  state  court,  is  pri- 
marily, if  not  exclusively,  a  denial  of  such  rights 
or  an  inability  to  enforce  them,  resulting  from 
the  constitution  or  laws  of  the  state,  rather  than 
a  denial  first  made  manifest  at  the  trial  of  the 
case.— Murray  v.  State  of  Louisiana,  163  U.  S. 
101,  16  S.  Ct  990,  41  L.  Ed.  87. 

The  nonrecognition  by  the  state  courts  of 
the  validity  of  a  pardon  pleaded  in  bar  of  a 
criminal  prosecution,  even  if  involving  a  denial 
of  a  right  secured  to  the  accused  by  the  federal 
Constitution  or  laws,  does  not  make  a  case  for 
a' removal  of  such  cause  from  a  state  to  a  fed- 
eral Circuit  Court,  under  Rev.  St  U.  S.  S  641 
[U.  S.  Comp.  St  1901,  pp.  520.  521],  authorizing 
such  removals  whenever  the  accused  is  denied 
or  cannot  enforce  in  the  judicial  tribunals  of 
the  state  any  right  secured  to  him  by  any  law 
providing  for  the  equal  civil  rights  of  citizens  of 
the  United  States,  or  of  all  persons  within  its 
jurisdiction.  Order  (C.  C.)  139  F.  452.  reversed. 
— Commonwealth  of  Kentucky  v.  Powers,  26  S. 
Ct  387.  201  U.  S.  1,  50  Lu  Ed.  633,  5  Ann. 
Cas.  692. 

The  denial  in  summoning  or  impaneling  ju- 
rors, of  any  equal  civil  rights  secured  to  an  ac- 
cused by  the  federal  Constitution  or  laws,  does 
not.  unless  authorized  by  the  state  Constitution 
or  laws,  as  interpreted  b^  its  highest  court,  give 
the  right  to  remove  a  cnminal  prosecution  from 
a  state  to  a  federal  Circuit  Court,  under  Rev. 
St  U.  S.  S  641  ru.  S.  Comp.  St  1901,  pp.  520. 
521],  authorizing  such  removal  whenever  the 
accused  is  denied,  or  cannot  enforce  in  the  ju- 
dicial tribunals  of  the  state,  any  right  secured 
to  him  by  any  law  providine  for  the  equal  civil 
rights  of  citizens  of  the  United  States,  or  of  all 
persons  within  its  jurisdicticm.— Id. 

V.  AMOUNT  OR  VAI.UE  IN  OONTRO- 


Mandamus  to  compel  remand,  see  Mandamus, 

• 

^=:»71.  Cases  subject  to  peomiiAry  liaii- 
tation. 

See  42  Cent.  Dig.  Rem.  of  C.  H  128,  129. 

A  writ  of  habeas  corpus,  sued  out  in  a  state 
court  by  one  arrested  for  crime,  is  a  civil  suit, 
but  the  matter  in  dispute  is  not  capable  of  be- 
ing estimated  in  money,  and  therefore  it  is  not 
removable  under  Act  Cong.  March  3,  1875,  c. 
137,  §  2.— Kurtz  v.  Moflitt,  115  U.  S.  487,  6  S. 
Ct  148,  29  L.  Ed.  458. 

In  order  that  defendant  may  remove  a  cause 
from  a  state  to  a  federal  court  on  account  of 
prejudice  or  local  influence,  under  Act  1887-88, 
c.  866,  §  2,  cl.  4,  25  Stat.  435  [U.  S.  Comp.  St. 
1901,  p.  510],  the  matter  in  dispute  must  exceed 
the  sum  or  value  of  $2,000,  the  jurisdictional 
amount  required  bv  the  first  clause  of  the  act 
—Ex  parte  Pennsylvania  Co.,  137  U.  S.  451,  11 
S.  Ct  141.  34  L.  Ed.  738 :  Id.,*  137  U.  S.  457, 
11  S.  Ct  143,  34  L.  Ed.  741. 
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^s»72.  Requisite  amount  or  ▼alue« 

A  suit  by  a  state,  for  the  use  of  depositors  in 
a  state  bank,  citizens  of  such  state,  against  a 
former  bank  commissioner,  now  a  nonresident, 
and  the  nonresident  surety  on  his  bond,  to  re- 
cover the  several  losses  of  such  depositors  from 
the  neglect  of  the  commissioner,  may  not  be  re- 
moved to  the  federal  court  for  diverse  citizen- 
ship; none  of  the  indiviclual  claims  amounting 
to  flS.OOO.—Title  Guaranty  &  Surety  Co.  of 
Scranton,  Pa.,  v.  State  of  Idaho,  36  S.  Ct.  345, 
240  U.  S.  136,  60  U  Ed.  566,  dismissing  appeal 
State  V.  Title  Guaranty  &  Surety  Co.  of  Scran- 
ton, Pa.,  152  P.  189,  27  Idaho,  752. 

^=»74.  Amount  OT  ▼alue  olaimed  ov  in- 
Tolved. 

See  42  Cent.  Dlg.^  Rem.  of  0.  S9  130,  181. 

Where  a  bill  by  many  taxpayers  of  a  coun- 
ty, in  behalf  of  all  taxpayers,  attacks  the  valid- 
ity of  certain  county  bonds  issued  to  aid  in  con- 
structing a  railway,  and  prays  an  injunction 
restraining  the  sheriff  from  collecting  a  tax  lev- 
ied for  the  payment  of  interest  and  the  county 
judge  from  making  any  further  levies,  and  also 
a  decree  that  the  bonds  are  invalid,  and  that  all 
the  holders  be  brought  in  by  publication  and  per- 
petually enjoined  from  collecting  principal  or 
interest,  the  main  controversy  is  as  to  the  validi- 
ty of  the  bonds,  and  therefore  is  not  separable, 
as  determining  the  jurisdictional  amount,  into 
controversies  affecting  the  amount  due  from  the 
separate  taxpayers. — ^Brown  v.  Trousdale,  138  U. 
S.  389,  11  S.  Ct.  308,  34  L.  Ed.  987. 

When  several  actions  at  law  pending  in  a 
state  court  between  the  same  parties,  each  for 
less  than  $500,  but  aggregating  over  $3,000.  all 
depend  upon  the  same  state  of  facts,  and  by 
stipulation  judgment  is  entered  in  all  in  accord- 
ance with  the  result  of  the  trial  of  one,  a  single 
suit  in  equity  may  be  maintained  to  restrain  the 
enforcement  of  all  the  judgments  on  the  ground 
of  fraud  in  obtainin|f  them;  and  hence  such  a 
suit  involves  the  jurisdictional  amount  required 
by  the  act  of  1875  ($500)  to  warrant  a  removal 
to  the  federal  circuit  court  when  the  citizenship 
of  the  parties  is  diverse.— Marshall  v.  Holmes, 
141  U.  S.  589,  12  S.  Ct.  62,  35  L.  Ed.  87(X  re- 
versing judgment  Calhoun  v.  McKnight,  39  La. 
Ann.  825,  1  So.  612. 

^(s»75.  Allocations  and  prayers  in  plead- 

iiiB«-. 

See  42  Cent.  Dig.  Rem.  of  C.  8  182. 

Where  a  suit  was  brought  in  a  state  court 
for  the  possession  of  a  tract  of  land,  and  for 
rents  and  profits  alleged  to  be  of  the  value  of  $2,- 
500,  and  then  removed  to  the  federal  circuit 
court,  and  there  was  nothing  else  to  show  juris- 
diction of  that  court  but  a  short  stipulation  by 
the  parties  that  the  amount  in  controversy  ex- 
ceeded $5,000,  a  judgment  for  defendants  will  be 
set  aside.— Hegler  v.  Faulkner,  127  U.  S.  482, 
8  S.  Ct  1203,  32  L.  Ed.  210. 

• 

^=»76.  Inerease  or  roduetion  by  amend- 
ment. 

See  42  Gent.  Dig.  Rem.  of  0.  S  138. 

Where  an  action  is  brought  in  a  state  court 
which  might  have  been  removed  to  the  circuit 
court  of  the  United  States  had  the  amount  of 
damages  claimed  been  sufficient,  the  allowance 
of  an  amendment  to  make  the  complaint  corre- 
spond with  the  evidence,  which  brings  the  dam- 
ages claimed  within  the  jurisdictional  amount, 
cannot  be  objected  to  on  proceedings  in  error, 
on  the  ground  that  it  forced  defendant  to  submit 
to  a  trial  in  the  state  court  when  he  was  entitled 
to  a  removal,  where  no  application  for  removal 
was  made  wnen  the  amendment  was  allowed.— 
Northern  Pac.  R.  Co.  v.  Austin,  135  U.  S.  315, 
10  S.  Ct.  758,  U  U  Ed.  218. 


VX  PROCEEDINGS  TO  PROOtTBE  AND 
EFFECT   OF   REMOVAI.. 

Special  appearance,  see  Appearance,  ^=:»9. 

^=»78.  Time  of  taking;  proeeedins*. 

See  42  Cent  Dig.  'Rem.  of  C.  fi9  135-160;    14  C«nt 
Dig. ,  Crim.  Law,  i'  ld8. 


— ^  In  general* 

See  42  Cent.  Dig.  Rem.  of  C.  SS  136,  136,  138-160; 
14  Cent.  Dig. -Crim.  Law,  9  198. 

A  suit  begun  in  a  state  court  before  the 
passage  of  the  act  of  March  8,  1875,  cannot  be 
removed  under  the  separable  controversy  provi- 
sion thereof,  unless  the  application  was  made 
at  or  before  the  term  at  which  the^  cause  could 
be  first  tried  after  that  act  went  into  effect- 
Myers  V.  Swann,  107  U.  S.  546,  2  S.  Ct  685,  27 
L.  Ed.  583. 

A  petition  for  the  removal  of  a  case  from 
a  state  to  a  federal  court,  under  the  act  of  1876, 
must  be  filed  at  the  term  at  which  the  case  can 
be  first  tried  and  before  the  trial  thereof.— Id. 

Act  March  3,  1875,  relating  to  the  removal 
of  causes  from  a  state  to  a  federal  court,  pro- 
vides that  the  j^arty  desiring  such  removal  shall 
file  a  petition  in  the  state  court  "before  or  at 
the  term  at  which  said  cause  could  be  first  tried, 
and  before  the  trial  thereof."  Held,  that  a 
cause  could  not  be  removed  after  a  trial  was 
had  in  the  state  court,  the  judgment  rendered 
therein  set  aside,  and  a  new  trial  ordered,  and 
the  term  at  which  this  was  done  had  ended. — 
Holland  v.  Chambers,  110  U.  S.  59,  8  S.  Ct 
427,  28  L.  Ed.  70. 

Under  Act  Cong.  March  8,  1875,  which  re- 
quires the  petition  for  the  removal  of  a  cause 
to  be  filed  in  the  state  court,  or  at  the  time  at 
which  the  cause  could  be  first  tried,  and  before 
the  trial,  a  case  cannot  be  removed  where  the 
controversy  was  simply  a  part  of  a  suit  which 
had  been  pending  for  years,  and  in  which  the 
merits  of  the  controversy  had  been  fully  adjudi- 
cated.—Cable  V.  Ellis,  110  U.  S.  389,  4  S.  Ct 
85,  28  L.  Ed.  186. 

A  demurrer  to  a  complaint,  under  Code  Cir. 
Proc.  N.  T.  i  488,  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  raises  an  issue  which  involves  the  merits, 
and  the  trial  of  such  issue  is  a  trial  of  the  ac- 
tion, within  the  provision  of  Act  March  3,  1875, 
§  3,  for  removal  of  causes  to  United  States 
courts  on  application  "before  the  trial." — Alley 
V.  Nott,  111  U.  S.  472,  4  S.  Ct  495,  28  L.  Ed. 
491 ;  Schartf  v.  Levy,  112  U.  S.  711,  5  S.  Ct 
360,  28  L.  Ed.  825. 

Where  the  term  of  a  state  court  at  which  a 
caujse  stood  for  trial  on  the  merits,  with  plead- 
ings completed,  has  passed  so  that  the  right  of 
removal  under  the  act  of  March  3,  1875,  is  gone, 
a  new  right  of  removal  iainot  created  oy  subse- 
quent amendments,  on  leave  granted,  making 
new  issues,  and  bringing  in  parties  who  were 
represented  by  an  original  party.— Edrington  r. 
Jefferson,  111  U.  S.  770,  4  S.  Ct  683,  28  I* 
Ed.  594. 

The  removal  act  of  1875  provides  that  tbt 
election  to  remove  a  cause  from  a  state  to  a 
federal  court  must  be  made  at  the  term  at  which 
the  case  could  be  first  tried.  In  an  equity  case 
application  for  removal  was  not  made  until  the 
sixth  term  after  that  to  which  the  suit  was 
brought,  though,  by  reason  of  extensions  of  time 
obtained  by  order  of  court  and  agreement  of 
the  parties,  the  answers  were  not  filed  until  the 
term  preceding  that  in  which  the  application 
was  made.  Held,  that  the  application  came  too 
late.— Pullman  Palace  Car  Co.  v.  Speck,  113  U. 
S.  84,  5  S.  Ct  374,  28  L.  Ed.  926. 

The  report  of  commissioners  to  whom  a 
.claim  has  been  referred  by  a  probate  court,  un- 
der the  statutes  of  Michigan,  is  not  a  final  hear- 
ing, withia  the  meaning  of  Rev.  St  i  638,  pro- 
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Tiding  for  the  removal  of  causes  from  state 
courts  on  the  ground  of  local  prejudice,  if  ap- 
plication is  made  before  the  trial  or  final  hear- 
ing of  the  suit.— Hess  v.  Reynolds,  113  U.  S. 
73,  5  S.  Ct.  377,  28  Ia  Ed.  927. 

Act  1875,  c.  137  (18  Stot  470),  providing 
that  the  petition  for  removal  must  be  filed  at 
or  before  the  term  at  which  the  cause  could  be 
first  tried,  and  before  the  trial,  means  the  first 
term  at  which  the  cause  could  have  stood  for 
trial  had  the  parties  taken  the  usual  steps  as 
to  pleadings  and  other  preparations.— Gre^ry 
v.  Hartley,  113  U.  S.  742,  5  S.  Ct.  743,  28  L. 
Ed.  1150. 

There  cannot  be  a  removal  after  a  hearing 
on  a  demurrer  to  a  complaint  because  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action. — ^Id. 

Where  a  preliminary  proceeding  for  widen- 
ing a  street  is  in  the  nature  of  an  inquest  to 
ascertain  the  value  of  the  property  to  be  con- 
demned by  right  of  eminent  domain,  until  it  is 
transferred  to  a  state  court  by  appeal  from  the 
award,  it  is  not  a  "suit,"  within  the  meaning  of 
the  removal  acts;  and  a  trial  therein  before  a 
mayor  of  a  city  and  a  jury,  and  an  appeal  from 
the  award,  before  the  fihng  of  a  petition  for 
removal,  are  not  ground  for  denying  such  pe- 
tition, as  not  filed  oefore  the  trial.— Union  Pac. 
Ry.  Co.  V.  Myers,  115  U.  S.  1,  5  S.  Ct.  1113,  ^9 
L.  Ed.  319,  reversing  judgment  (C.  C.)  Myers  v. 
Union  Pac;  Ry.  Co.,  16  F.  292,  3  McCrary,  578. 

The  right  of  removal  under  Act  March  3 
1875,  if  lost  by  failure  to  file  a  petition  before 
or  at  the  term  at  which  said  cause  could  be  first 
tried,  and  before  the  trial  thereof,,  is  not  restored 
by  amendment  of  the  pleadings  presenting  dif- 
ferent issues. — Phoenix  Mut.  Life  Ins.  Co.  v. 
Walrath,  117  U.  S.  365,  6  S.  Ct.  768,  29  L.  Ed. 
924.  affirming  judgment  (C.  C.)  Id.,  16  F.  161, 
11  Biss.  432. 

Where  the  record  does  not  disclose  a  state 
of  facts  by  which.it  would  have  been  possible  to 
force  defendant  to  trial  at  the  term  when  his 
petition  for  removal  was  filed,  he  is  not  pre- 
vented from  filing  such  petitioik  by  the  provi- 
sion of  the  removal  act  of  1875  that  it  must  be 
filed  before  or  at  the  term  at  which  the  case 
could  be  first  tried.— Carson  v.  Hyatt,  118  U. 
S.  .279,  6  S.  -Ct.  1050,  30  L.  Ed.  167. 

Under  Rev.  St.  §  639,  subd.  3,  which  was  not 
repealed  by  the  act  of  March  3,  1875,  although 
the  two  preceding  subsections  were,  a  petition 
for  the  removal  of  a  cause  between  citizens  of 
d^erent  states  from  the  state  to  the  federal 
courts,  on  the  ground  of  local  prejudice,  filed 
after  a  new  trial  has  been  actually  granted,  and 
while  the  cause  is  pending  in  the  trial  court 
for  that  purpose,  is  in  time,  and  the  security  to 
be  given,  if  the  cause  is  not  embraced  within 
the  act  of  1875,  is  to  be  governed  by  that  pro- 
vided for  in  subsection  3  of  sectioh  639,  which 
omits  to  require  security  for  all  costs  in  case 
the  removal  is  decided  to  be  unlawful. — ^Balti- 
more &  O.  R.  Co.  V.  Bates,  119  U.  S.  464,  7  S. 
Ct.  285,  30  L.  Ed.  436. 

An  application  for  a  removal  of  a  cause 
from  a  state  to  the  United  States  court,  on  the 
ground  of  citizenship,  under  Act  March  3,  1875 
(18  Stat.  470,  c.  137),  comes  too  late  when  made 
after  trial  and  verdict,  subjerc  only  to  a  demur- 
rer to  the  evidence,  '-^'he  law  requires  the  ap- 
plication to  be  made  before  the  trial. — Bank  of 
Maysville  v.  Claypool,  120  U.  S.  268,  7  S.  Ct. 
545,  30  L.  Ed.  632. 

A  petition  for  the  removal  of  a  case  from 
a  state  to  a  federal  court,  filed  after  a  demur- 
rer to  the  bill  has  been  sustained  because  it  does 
not  state  facts  sufficient  to  entitle  complainant 
to  the  relief  prayed  for,  is  filed  too  late,  and  the 
case  is  not  removable. — Laidly  v.  Huntington, 
121  U.  S.  179,  7  S.  Ct.  855,  30  L.  Ed.  883. 


A  suit  was  begun  in  the  circuit  court  of  C. 
county  at  xthe  December  term,  1884.  During 
that  term,  on  defendant's  application,  the  suit 
was  removed  to  the  circuit  court  of  D.  county, 
nnd  om  April  22,  1885,  defendant  filed  in  the 
latter  court  a  petition  for  removal  to  the  fed- 
eral court.  Held  that,  since  the  cause  could 
have  been  tried  at  the  term  in  C.  county,  the 
application  was  not  in  time,  under  the  act  of 
March  3,  1875.— Baltimore  &  O.  R.  Co.  ▼. 
Bums,  124  U.  S.  165,  8  S.  Ct.  421,  31  L.  Ed. 
333.  . 

Under  Rev.  St.  Ind.  §S  5758-5761,  5777,  re- 
quiring claims  against  a  county  to  be  filed  with 
the  county  auditor,  to  be  by  him  presented  to 
the  board  of  commissioners  who  are  to  pass  up- 
on them,  and  granting  an  appeal  from  their  de- 
cision to  the  circuit  court  of  the  county,  where 
it  shall  be  tried  "as  an  original  cause,"  the  lat- 
ter trial  is  the  one  before  which,  if  at  all,  the 
cause  must  be  removed  to  the  circuit  court  of 
the  United  States,  under  Rev.  St.  §  639,  ol.  3.— 
Delaware  County  Com'rs  v.  Diebold  Safe  & 
Lock  Co.,  133  U.  S.  473,  10  S.  Ct.  399,  33  L. 
Ed.  674. 

Under  Act  1887-1888  [U.  S.  Comp.  St 
1901,  p.  507j,  requiring  a  petition  for  removal 
to  be  filed  before  or  at  the  time  defendant  is  re- 
quired by  the  laws  of  the  state  or  rule  of  the 
state  court  in  whidi  the  suit  is  brought  to 
plead,  a  petition  for  removal,  filed  after  the 
lapse  of  four  terms  from  the  time  defendant  was 
required  to  plead,  comes  too  late.  Failure  of 
plaintiff  to  take  judgment  by  default  does  not 
extend  the  time  for  Removal.- Kansas  City  Ft. 
S.  &  M.  R.  Co.  V.  Daughtry,  138  U.  S.  298,  11 
S.  Ct.  306,  34  L.  Ed.  963,  affirming  judgment 
88  Tenn.  (4  Pickle)  721,  13  S.  W.  698. 

Where  the  cause  was  ready  for  trial,  and  de- 
fendant had  demanded  trial  by  jury,  but  the 
cause  was  continued,  it  is  toc^  late  when  it  is 
called  for  trial  to  apply  for  removal  to  the  fed- 
eral court.— Manning  v.  Amy,  140  U.  S.  137,  11 
S.  Ct.  707,  35  L.  Ed.  386,  affirming  judgment 
Amy  V.  Manning,  144  Mass.  153,  10  N.  E.  737. 

Under  the  act  of  March  3,  1875,  requiring  a 
petition  for  the  removal  of  a  cause  from  a  state 
court  to  be  filed  in  the  state  court  before  or  at 
the  term  at  which  said  cause  could  be  first  tried, 
there  cannot  be  a  removal  after  a  case  has  been 
once  tried,  and  the  judgment  reversed  on  appeal 
by  the  supreme  court  of  the  state.— Rosenthal 
v.  Coates,  148  U.  S.  142,  13  S,  Ct  576,  37  L. 
Ed.  399. 

A  petition  filed  before  the  time  at  which  de- 
fendant is  required  by  the  laws  of  the  state  to 
plead  to  the  merits,  but  after  the  time  at  which 
he  is  required  to  plead  to  the  jurisdiction  or  in 
abatement  of  the  writ,  is  too  late,  under  the  re- 
quirement of  Act  March  3,  1887,  c.  373,  24  Stat. 
552  [U.  S.  Comp.  St  1901,  p.  5071,  that  it  shall 
be  filed  at  or  before  the  time  when  defendant 
is  so  required  "to  answer  or  plead  to  the  decla- 
ration or  complaint." — Gerling  v.  Baltimore  & 
O.  R.  Co.,  151  U.  S.  673,  14  S.  Ct  533,  38  L. 
Ed.  311,  dismissing  writ  of  error  (C.  0.)  Mar- 
tin V.  Baltimore  &  O.  R.  Co.,  41  F.  125.     . 

Under  Act  March  8,  1887,  c.  373,  as  cor- 
rected by  Act  Aug.  13,  1888,  c.  866,  providing 
that  a  party  entitled  to  a  removal  may  file  his 
petition  therefor  at  or  before  the  time  he  is  re- 
quired to  plead  in  the  state  court,  a  removal 
may  be  had  on  a  petition  alleging  diverse  citizen- 
ship, filed  after  such  time,  when  the  cause  then 
for  the  first  time  became  removable  by  dismissal 
of  all  defendants  who  were  residents  of  the 
state.— Powers  v.  Chesapeake  &  O.  Ry.  Co.,  18 
S.  Ct.  264,  169  U.  S.  92,  42  L.  Bd.  673. 

The  time  for  removing  to  a  federal  Circuit 
Court,  for  diversity  of  citizenship,  a  proceeding 
for  the  taking  of  land  by  eminent  domain,  be- 


This  Digest  is  compiled  on  tlie  Key-Number  System*   For  explaiuitioB*  see  pase  iii* 


79 


REMOVAL  OF  CAUSES,  VI 


[Sup.Ct.Dlg.— Pa«e  18141 


gun  in  a  Kentucky  county  court,  under  the  au- 
thority of  Ky.  St  §S  835-839,  Is  not  postponed 
until  after  the  case  has  been  taken  by  appeal  to 
a  state  circuit  court,  where  it  can  be  tried  de 
novo,  inasmuch  as  under  the  state  statute  the 
condemning  party  is  entitled,  even  after  such  ap- 
peal, to  pay  into  court  the  damages  assessed 
m  the  county  court,  and,  before  the  case  is  con- 
cluded in  the  higher  court,  to  take  possession  of 
the  land  and  oust  the  owner.  Decree  (C.  C.)  St. 
Bernard  Min.  Co.  v.  Madisonville  Traction  Co., 
130  F.  794,  affirmed.— Madisonville  Traction  Co. 
V.  St.  Bernard  Min.  Qo.,  25  S.  Ct.  251.  196  U. 
S.  239,  49  L.  Ed.  462. 

A  petition  to  remove  a  cause  to  a  federal 
court  is  in  time  when  filed  as  soon  as  petitionei 
learns  of  the  filing,  without  notice,  of  additional 
pleadings  in  the  state  court,  which  disclose  a  re- 
movable  controversy.  Decree  (1907)  Boatmen'i; 
Bank  of  St.  Louis  v.  Fritzlen,  89  P.  915,  75 
Kan.  479,  affirmed.— Fritzlen  v.  Boatmen's 
Bank,  29  S.  Ct.  366,  212  U.  S.  364,  53  L. 
Ed.  551. 


«—  On   gronnd    of   prejvdioe   or 
local  iaflnenoe. 

Bee  42  Cent  Dig.  Rem.  of  C.  S  160. 

A  petition  for  the  removal  of  a  cause  un- 
der Rev.  St.  U.  S.  $  639,  cl.  3,  on  the  ground 
of  prejudice  or  local  influence,  may  be  filed  at 
any  time  before  the  trial  or  final  hearing  in  the 
state  court.— Schraeder  Min.  &  Mfg.  Co.  v.  Pack- 
er, 129  U.  S.  688,  9  S.  Ct.  385,  32  L.  Ed.  760. 

Under  Act  1887-88,  §  2  [U.  S.  Comp.  St 
1901,  p.  509],  a  cause  may  be  removed  to  a  fed- 
eral court  on  the  ground  of  local  prejudice  at 
any  time  before  the  first  trial  thereof  is  actu- 
ally held,  although  such  trial  might  have  been 
held  before  the  date  of  the  applicaticm  for  re- 
moval.—Fisk  V.  Henarie,  142  U.  S.  459,  12  S. 
Ct.  207,  35  L».  Ed.  1080,  reversing  judgment  (O. 
O.)  32  F.  417,  and  (C.  0.)  35  F.  230. 

Under  Act  1887-88,  i  2  [U.  S.  Comp.  St 
1901,  p.  509],  providing  for  the  removal  of  caus- 
es upon  the  ground  of  local  prejudice  *'at  any 
time  before  the  trial  thereof,"  the  right  of  re- 
moval is  restricted  to  the  term  at  which  the 
cause  might  h&ve  been  first  tried  in  the  ordinary 
courts  of  procedure;  and,  after  one  or  more 
trials  and  reversals,  the  right  is  lost.— Id. 

An  application  for  the  removal  of  a  will 
contest  to  a  circuit  court  of  the  United  States 
for  "prejudice  or  local  influence,**  if  authorizetl 
by  the  act  of  congress  of  March  3,  1887,  as  cor- 
rected by  the  act  of  August  13,  1888,  providing 
for  the  removal  of  causes  "at  any  time  before 
the  trial  thereof,*'  comes  too  late  when  first 
made  after  a  mistrial  of  the  cause  in  a  state 
probate  court. — McDonnell  v.  Jordan,  20  S.  Ct. 
886,  178  U.  S.  229,  44  L.  Ed.  1048. 

€=»81.  —  Elfeot  of  delay,  and  waiver  of 
olijeotions. 

See  42  Cent  Dig.  Rem.  of  0.  H  1^7.  138. 

Objection  to  the  jurisdiction  of  a  United 
States  circuit  court  over  a  case,  otherwise  re- 
movable, on  the  ground  that  the  petition  for  re- 
moval was  filed  too  late,  is  waived  if  not  taken 
in  the  state  court  or  the  circuit  court,  and  can- 
not be  raised  for  the  first  time  in  the  supreme 
court  on  writ  of  error.— Oeriing  v,  Baltimore  & 
Ohio  R.  Co.,  151  U.  S.  673,  14  S.  Ct  533,  38 
L.  Ed.  311,  dismissing  writ  of  error  (C.  C.)  Mar- 
tin V.  Baltimore  &  O.  R.  Co.,  41  F.  125. 

^=»82.   Parties  to  petitioau 

See  42  Cent  Dig.  Rem.  of  C.  {  183. 

All  the  defendants  must  unite  in  a  petition 
for  the  removal  to  a  federal  court,  under  the 
act  of  congress  of  March  3,  1887,  as  corrected 
by  the  act  of  August  13,  1888,  of  a  cause  aris- 
ing under  the  constitution  and  laws  of  the 
Umted  States,  where  a  joint  cause  of  action 


is  alleged  against  all  the  defendants  fbr  caus- 
ing the  death  of  a  person.  Judgment  53  P. 
461,  59  Kan.  437,  affirmed.— Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Martin,  20  S.  Ct  854  178  U.  S. 
245,  44  L.  Ed.  1055. 

^=:»86.  Petition  in  state  court. 

See  42  Cent  Dig.  Rem.  of  C.  fi§  132,  166-179. 

Where  an  averment  in  the  original  com- 
plaint that  defendant  company  is  a  foreign  cor- 
poration is  supplemented  by  the  statement  in 
theipetition  for  removal  that  it  is  a  corporation 
under  the  laws  of  Great  Britain,  the  fact  that 
it  was  a  foreign  corporation  at  the  commence- 
ment of  the  action  is  sufficiently  alleged. — Na- 
tional S.  S.  Co.  V.  Tugman,  106  U.  S.  118,  1 
S.  Ct  58,  27  U  Ed.  87. 

To  sustain  federal  jurisdiction  over  a  re- 
moved cause  on  the  ground  of  diverse  citizen- 
ship, it  must  appear  affirmatively  from  the  pe- 
tition for  removal,  or  elsewhere  in  the  record, 
that  such  diversity  existed  at  the  commence- 
ment of  the  suit,  and  not  merely  at  the  time  of 
removal  or  subsequently. — Gibson  v.  Bruce,  108 
U.  S.  561,  2  S.  Ct.  873,  27  L.  Ed.  825; 
Houston  &  T.  C.  R.  Co.  v.  Shirley,  111  U.  S. 
358,  4  S.  Ct  472.  28  U  Ed.  455;  Smith  v. 
Akers.  117  U.  S.  197,  6  S.  Ct  669,  29  L.  Ed. 
888:  Stevens  v.  Nichols,  130  U.  S.  230,  9  S. 
Ct  518,  32  li.  Ed.  914 ;  Jackson  v.  Allen,  132 
U.  S.  27,  10  S.  Ct  9,  33  U  Ed.  249;  La 
COnfiance  Compagnie  D' Assurance  Contre 
I/Incendie  v.  Hall,  137  U.  S.  61,  11  S.  Ct  5,  34 
L.  Ed.  573;  Kellam  v.  Keith,  144  U.  S.  568, 
12  S.  Ct.  922,  36  L.  Ed.  544;  Mattingly  v. 
Northwestern  Virginia  R.  Co.,  158  U.  S.  53, 
15  S.  Ct  725,  39  Ll  Ed.  894. 

An  averment  of  residence  in  a  petition  for 
removal  is  not  equivalent  to  an  averment  of 
citizenship,  and  will  not  support  the  jurisdiction 
of  the  federal  court.— Grace  v.  American  Cent. 
Ins.  Co.,  109  U.  S.  278,  3  S.  Ct  207,  27  L. 
Ed.  932;  Pennsylvania  Co.  v.  Bender,  148 
U.  S.  255,  13  S.  Ct  591,  37  Lj.  Ed.  441 ;  Neel 
V.  Pennsylvania  Co.,  157  U.  S.  153,  15  S.  Ct. 
589,  39  I/.  Ed.  654. 

Where  a  petition  asks  for  a  removal  of  a 
cause  under  Rev.  St  U.  S.  i  639,  subd.  3,  and 
also  states  facts  showing  a  right  to  a  removal 
under  Act  March  3,  1875,  f  2,  the  refercawe  to 
the  prior  statute  does  not  impair  ils  efficacy.— 
Canal  &  C.  Sts.  R.  Co.  v.  Hart,  114  U.  S.  654,  5 
S.  Ct  1127,  29  L.  Ed.  226. 

A  suit  was  commenced  in  a  state  court. 
November  4th,  as  No.  4,414.  A  petition  by  the 
plaintiff  to  remove  it  into  the  circuit  court  of 
the  United  States  was  filed  the  next  day,  en- 
titled in  the  suit  as  No.  4,414,  signed  by  his  at- 
torneys, referring  to  the  suit  as  commenced, 
and  asking  for  a  removal  under  Rev.  St.  $  639, 
subd.  3,  and  stating  facts  showing  a  right  to  a 
removal,  not  only  under  that  suDdivision,  but 
also  under  Act  March  3,  1875,  i  2  (18  Stat 
470),  and  accompanied  by  an  affidavit,  made 
by  the  plaintiff  October  25th,  stating  that  ''he 
is  the  plaintiff"  in  the  suit,  as  No.  4,414,  and 
giving  Its  title,  and  the  name  of  the  court,  and 
alleging  "that  he  has  reason  to  believe,  and 
does  believe,  that,  from  prejudice  and  local  in- 
fluence, he  will  not  be  able  to  obtain  justice  in 
said  state  court."  Held,  the  affidavit  suf- 
ficiently identified  the  suit,  and  was  as  effective 
as  if  made  after  suit  brought. — ^Id. 

In  a  petition  for  removal,  an  allegation  that 
none  of  the  complainants  are  citizens  of  the 
same  state  as  defendant  is  not  sufficient  as  to 
the  complainants'  citizenship  to  give  the  federal 
court  jurisdiction.— Cameron  v.  Hodges,  127  U. 
S.  322,  8  S.  Ct  1154,  32  Ia  Ed.  132. 

A  petition  is  not  insufficient  to  justify  the 
removal  of  a  cause  from  a  state  court  to  a  fed- 
eral circuit  court  because  the  allegation  that 
the  time  had  not  arrived  at  which  the  defend- 
ant was  required  to  answer  or  plead  is  an  alle- 
gation of  a  conclusion  of  law. — Remington  r. 
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Central  Pac.  R.  Co.,  25  S.  Ct.  577,  108  U.  S.  [  udice  or  local  influence,  the  words,   "when  it 
95,  49  li.  Ed.  059.  shall  be  made  to  appear  to  said  circuit  court 


Allegations  in  the  removal  petition  that 
the  lessor  railway  company  and  the  conductor 
of  the  train  were  frauaulently  joined  as  party 
defendants  solely  for  the  purpose  of  preventing 
a  removal  to  a  federal  Circuit  Court  for  di- 
verse citizenship,  of  an  action  commenced  in 
a  Kentucky  court,  against  the  nonresident  rail- 
way company  exclusively  operating  the  road,  to 
recover  for  the  death  of  an  engineer,  caused  by 
the  alleged  negligent  operation  of  the  train  and 
the  defective  condition  of  the  road,  are  not 
8u£Bcient  to  entitle  the  petitioner  to  the  re- 
moval of  the  cause,  where,  in  Kentucky,  the 
facts  alleged  and  proved  against  the  lessee  rail- 
way company  in  the  state  court  made  its  les- 
sor jointly  liable  as  a  matter  of  law.  Judgment, 
Illinois  Cent  R.  Co.  of  State  of  Illinois  v. 
Sheegog's  Adm'r  (1907)  103  S.  W.  323,  126 
Ky.  252,  affirmed.~Illinoi8  Cent.  R  Co.  of  State 
of  Illinois  V.  Sheegog,  30  S.  Ct.  101,  215  U.  S. 
308.  54  L.  Ed.  208. 

Allegations  in  a  removal  petition  that  a 
resident  employ^  was  fraudulently  joined  with  a 
nonresident  railway  company  as  defendant  in  a 
personal  injury  suit  by  another  employ^,  to 
prevent  a  removal  for  diverse  citizensnip,  h^d 
insuflScient  to  entitle  petitioner  to  a  removal, 
where  under  the  local  law  the  facts  alleged 
stated  a  case  for  which  defendants  might  be 
jointly  sued,  notwithstanding  the  liability  of 
the  railway  company  was  statutory  in  so  far 
as  the  fellow  servant  rule  had  been  abolished 
by  statute,  while  the  liability  of  the  employ^* 
depended  on  the  common  law. — Chicago,  R.  I.  & 
P.  R.  Co.  V.  Dowell,  33  S.  Ct.  684,  229  U.  S. 
102,  57  I/.  Ed.  1090,  affirming  judgment  Dowell 
V-  Chicago,  R.  I.  &  P.  Ry.  Co.,  112  P.  136,  83 
Kan.  562. 

An  averment  that  a  resident  railway  em- 
pIoy4,  made  a  party  defendant  in  a  personal  in- 
jury action  brought  against  a  nonresident  rail- 
road company  by  another  employ^,  was  a  man 
of  small  means,  and  the  responsibility  of  the 
railroad  company  was  unquestioned,  held  not  to 
show  a  fraudulent  joinder  to  prevent  removal. 
-Id.      • 

Allegations  in  the  removal  petition,  that 
the  charges  of  negligence  against  resident  rail- 
road emi)loy^s  in  charge  of  the  train  doing 
the  injuries  complained  of,  and  joined  as  de- 
fendants with  a  nonresident  railway  company, 
were  false  and  made  to  fraudulently  prevent  the 
railroad  company  from  removing  the  Aiuse  for 
diverse  citizenship,  held  insufficient  to  entitle  the 
petitioner  to  remove  the  casc.MDhesapeake  & 
O.  R,  Co.  V.  Cockrell,  34  S.  Ct  278,  232  U.  S. 
146,  58  L.  lid.  544,  affirming  judgment  Same  v. 
Banks'  Adm'r,  137  S.  W.  1066,  144  Ky.  137. 

*  Allegations  in  a  petition  for  removal  of  a 
separable  controversy,  amounting  simpiv  to  a 
traverse  of  the  facts  alleged  in  plaintiffs  peti- 
tion, are  insufficient. — Southern  Ry.  Co.  v. 
Uoyd,  36  S.  Ct.  210,  239  U.  S.  496,  60  L. 
Ed.  402,  affirming  judgment  Lloyd  v.  Southern 
Ry.  Co.,  81  S.  E.  1003,  166  N.  C.  24. 

The  prohibition  of  Judicial  Code,  §  28^  pre- 
vents the  removal  for  diverse  citizenship  as 
a  separable  controversy  of  a  suit  brought  un- 
der the  federal  Employers'  Liability  Act  in 
which  a  resident  and  nonresident  corporation 
were  made  defendants,  upon  a  petition  alleg- 
ing fraudulent  joinder  and  denying  that  the  in- 
jury happened  in  interstate  commerce. — Id. 

^=s>87.   Petition,     affldaTits,     and     other 

Sroof  of  prejudice  or  Iocb).  in- 
nenoe. 

See  42  Cent  Dig.  Rem.  of  C.  Sfi  180-183. 

In  Act  1887-88,  §  2,  subd.  4  [U.  S.  Comp. 
St.  1901,  p.  509],  providing  for  removal  of 
causes  from  state  courts  on  account  of  prej- 


that  from  prejudice,"  etc.,  require  legal  proof 
of  the  fact  of  such  prejudice;  and  an  affidavit 
that  such  prejudice  exists,  without  any  state- 
ment of  facts  showing  how  or  why  it  exists, 
is  not  sufficient. — Ex  parte  Pennsylvania  Co., 
137  U.  S.  451,  11  Sw  Ct  141,  34  L.  Ed.  738; 
Id.,  137  U.  S.  457,  11  S.  Ct.  143.  34  U  Ed. 
741. 

€s»89.  Filing  petition  and  bond  in  state 
eonrt,  and  proeeedingrs  thereon. 

See  42  Cent  Dig^  Rem.  of  C.  8S  1^  166.  189.  192- 
196,  197,  200,  201 ;    2  Cent  Dig.  App.  ft  B.  S  724. 

A  state  court  is  not  bound  to  surrender 
its  jurisdiction  by  removal  under  the  act  of 
1875,  until  a  case  is  made  which,  on  the  face 
of  the  record,  shows  that  the  petitioner  is  enti- 
tled to  such  ,a  removal.  The  mere  filing  of  a 
petition  is  not  enough,  unless,  when  taken  in 
connection  with  the  rest  of  the  record,  it  shows 
on  its  face  that  the  petitioner  has,  under  the 
statute,  the  right  to  take  the  suit  to  another 
tribunal.— Gregory  v.  Hartley,  113  U.  S.  742, 
5  S.  Ct.  743,  28  L.  EJd.  1150;  Stone  v.  State  of 
South  Carolina,  117  U.  S.  430,  6  S.  Ct  799, 
29  L.  Ed.  962. 

The  denial  by  a  state  court  of  an  applica- 
tion to  remove  a  cause  to  the  federal  court 
raises  a  federal  question  giving  jurisdiction  to 
the  federal  court.— Oakley  v.  Goodnow,  118 
U.  S.  43,  6  S.  Ct.  944,  30  L.  Ed.  61. 

Questions  of  .fact  arising  on  a  petition  for 
removal  are  for  the  federal  court  alone,  and 
the  state  court  has  no  jurisdiction  to  determine 
them.— Kansas  City.  Ft  S.  A  M.  R.  Co.  v. 
Daughtry,  138  U.  S.  298.  11  S.  Ct.  306,  34 
L.  Ed.  963,  affirming  judgment  88  Tenn.  (4 
Pickle)  721,  13  S.  W.  698. 

The  removal  of  a  state  prosecution  against 
a  federal  revenue  officer  under  Rev.  St.  §  643 
[U.  S.  Comp.  St.  1901,  p.  521],  is  not  ac- 
complished until  the  state  court  receives  notice 
from  the  clerk  of  the  federal  court  of  the  peti- 
tion filed  in  his  office. — Commonwealth  of  Vir- 
ginia V.  Paul,  148  U.  S.  107,  13  S.  Ct  536,  37 
L.  Ed.  386. 

The  prosecution  which  was  commenced  in 
the  state  court,  after  the  filing  of  the  petition,  by 
the  finding  of  an  Indictment,  was  not  removed 
by  the  order  holding  the  petitioner  to  trial  in 
the  federal  court;  for,  in  cases  of  removal  un- 
der this  section,  the  jurisdiction  of  the  federal 
court  depends  entirely  on  the  statements  made 
in  the  verified  petition.— Id. 

In  the  Western  district  of  Virginia,  where 
the  federal  judge  is  judge  both  of  the  district 
and  circuit  courts,  and  both  courts  are  held  at 
the  same  time  and  place,  and  have  the  same 
clerk,  a  deputy  Unit^  States  marshal  arrested 
for  murder  on  a  warrant  from  a  justice  of  the 
peace,  before  his  preliminary  examination  before 
such  justice,  filed  in  the  district  court  a  petition 
addressed  to  the  judge  of  the  circuit  court,  al- 
leging his  arrest,  that  he.  was  then  confined  in 
jail  ''awaiting  trial  before  said  justice  upon 
the  said  charge  of  murder,"  and  that  the  killing 
was  done  in  self-defense  while  acting  under  the 
revenue  laws.  The  petition  prayed  a  removal 
into  tho  circuit  court,  and  for  a  writ  of  habeas 
corpus  cum  causa.  The  federal  juc^e  thereupon 
made  an  order  entitled  in  the  district  court, 
awarding  a  writ  of  habeas  corpus  in  common 
form.  Pending  an  adjournment  of  the  hearing 
thereon,  the  state  ^rand  jury  for  the  proper 
county  found  an  indictment  against  the  petition- 
er for  murder,  which  was  exhibited  to  the  fed- 
eral court  by  an  amendment  to  the  jailer's  re- 
turn. After  the  hearing  an  order  was  entered 
in  the  district  court,  simply  reiiuiring  the  peti- 
tioner to  be  recognized  for  bis  appearance  before 
the  federal   circuit   court   **to   answer   the  in- 
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dictment  found  against  hhn  by  a  grand  jury  of 
the  connty  court  of  Smyth  county,  Virginia." 
Held,  that  these  proceedings  were  not  in  com- 
pliance with  Rev.  St.  S  643  [U.  S.  Comp.  SL 
1901,  p.  521],  which  requires  the  petition  in 
such  a  case  to  be  filed  with  the  clerk  of  the 
circuit  court,  and  a  writ  of  certiorari  or  habeas 
corpus  cum  causa  issued  by  him  to  be  served 
on  the  state  court. — Id. 

A  second  application  for  removal  to  a  fed- 
eral court  raising  the  issue  of  fraudulent  join- 
der of  defendants,  when  made  after  a  ruHng 
sustaining,  in  favor  of  one  of  two  defendants, 
a  demurrer  to  the  evidence,  Kiannot  be  regard- 
ed as  erroneously  denied  by  a  state  court,  where 
the  evidence  demurred  to  is  not  made  part  of  the 
record,  and  this  issue  was  first  raised  on  the 
second  application,  without  stating  when  the 
petitioner  first  learned  of  the  fraud,  and  the 
averments  of  fraud  were  specifically  denied,  and, 
so  far  as  the  record  discloses,  the  petitioner, 
who  had  the  affirmative  of  the  issue,  failed  to 
4nake  out  its  case.  Judgment.  68  P.  46,  64  Kan. 
546,  affirmed.— Kansas  City  Suburban  Belt  Ry. 
Co.  v.  Herman,  23  S.  Ct  24,  187  U.  S.  63, 
47  I*  Ed.  76. 

The  presentation  of  the  petition  to  a  judge 
of  the  state  court  at  chambers  and  the  filing 
of  the  petition  in  the  state  court,  satisfy  the 
statutory  requirements  respecting  the  removal 
of  a  cause  from  the  state  to  a  federal  circuit 
court.— Remington  v.  Central  Pac.  R.  Co.,  25 
S.  Ct  577,  198  U.  S.  95,  49  L.  Ed.  959. 

The  state  courts  have  no  jurisdiction  to 
pass  finally  upon  facts  stated,  In  a  petition  for 
the  removal  of  a  cause  from  a  state  to  a  federal 
court,  since  that  is  the  exclusive  province  of 
the  federal  court.  Judgment  (1907)  102  S.  W. 
105,  100  Tex.  556,  affirmed.— Texas  &  P.  Ry. 
Co.  V.  Eastin  &  Knox,  29  S.  Ct  564,  214  U. 
S.  153,  58  L.  Ed.  946. 

The  restoration  of  the  jurisdiction  of  a 
state  court  after  one  of  the  original  defend- 
ants had  filed  its  petition  and  bond  for  the  re- 
moval of  a  separable  controversy  to  a  federal 
Circuit  Court  was  effected  by  action  and  con- 
duct equivalent  to  a  formal  waiver  of  new  pro- 
cess and  new  pleadings  or  any  formal  remain- 
der by  the  federal  court,  where  the  plaintiff, 
before  any  order  was  made  in  the  state  court, 
or  the  record  filed  in  the  federal  court,  had  an 
order  entered  in  the  state  court,  dismissing  his 
action  against  the  removing  defendant  and  cer- 
tain others  having  a  like  ground  of  removal, 
the  order  reciting  that,  in  consideration  of  such 
dismissal,  the  petition  for  removal  was  ijrith- 
drawn,  and  thereafter  ihe  case  was  proceeded 
with  against  the  remaining  defendants  to  ver- 
dict and  jud^ent  without  any  objection  by  ei- 
ther the  plaintiff  or  the  remaining  defendants. 
—(1911)  Anderson  v.  United  Realty  Co..  32  S. 
Ct.  50.  222  U.  S.  164,  56  L.  Ed.  144,  affirming 
judgment  (1908)  86  N.  E.  644,  79  Ohio  St.  23. 

Issues  of  fact  on  petition  for  removal  from 
a  state  to  a  federal  court  are  to  be  determined 
in  the  federal  court  and  the  state  court  in 
determining  whether  it  will  surrender  jurisdic- 
tion must  accept  as  true  the  allegations  of  fact 
in  the  petition.— Chesapeake  &  O.  R.  Co.  v. 
Cockrell,  34  S.  Ct  278,  232  U.  S<  146.  58  L. 
Ed.  544,  affirming  judgment  137  S.  W.  1066, 144 
Ky.  137. 

^=s>91«  Determination  by  tlnited  States 
eonrt  as  to  removal  on  gronnd 
of  prejudice  or  local  influence. 

See  42  CenL  Dig.  Rem.  of  C.  S  202. 

Under  the  act  of  March  3,  1887,  24  Stat. 
552,  c.  373.  I  2  [U.  S.  Comp.  St  1901,  p.  509], 
a  removal  Is  not  effected  by  a  mere  entry  in  a 
federal  court  finding  the  petition,  affidavit  and 
bond  for  removal  sufficient  The  proper  pro- 
cedure is  to  obtain  an  order  of  removal  from 
the  federal  court,  file  that  order,  in  the  state 
court,   and   take   a  transcript   therefrom,   and 


file  it  in  the  federal  court— Pennsylvania  Oou 
V.  Bender,  148  U.  S.  255,  13  S.  Ct  591.  87  U 
Ed.  441.       ^ 

^»92.  Filinc  copy  of  record  in  United 
States  eonrt. 

See  tf  Gent.  Dig.  Rem.  of  a  S  190. 

When,  upon  proper  application,  the  juris- 
diction of  the  state  court  is  devested,  and  that 
of  the  circuit  court  has  attached,  a  failure  to 
file  the  transcript  within  the  time  prescribed 
will  not  restore  the  jurisdiction  of  the  state 
court,  but  the  circuit  court  retains  the  case,  to 
dismiss  or  remand,  as  it  may  determine.— Na- 
tional S.  S.  Co.  V.  Tugman,  106  U.  S.  118,  1  S. 
Ct  58,  27  I*  Ed.  87. 

€=»94«  Defects    in    prooeedinsst    objee- 
tionst  amendments,  and  nraiver. 

See  42  Cent  Dig.  Rem.  of  C.  Sfi  178.  203. 

An  objection  that  a  petition  for  removal  is 
not  verified  under  oath,  or  was  filed  too  late,  is 
waived  by  delay.— Union  Pac.  R.  Co.  v.  Myers, 
116  U.  S.  1,  5  S.  Ct  1113,  29  L.  Ed.  319,  re- 
versing judgment  (C.  C.)  Myers  v.  Union  Pac. 
Ry.  Co.,  16  F.  292,  8  McCrary,  678. 

The  absence  of  an  oath  to  a  petition  by 
plaintiff  for  the  removal  of  a  cause  was  at  most 
an  informality,  which  defendant  waived  by  not 
taking  the  objection  on  the  motion  to  remand.— 
Canal  &  C.  Sts^  R.  Co.  v.  Hart  114  U.  S.  654, 
5  S.  Ct;  1127,  29  L.  Ed.  226. 

Plaintiff  must  be  deemed  to  have  consent- 
ed to  accept  the  jurisdiction  of  a  federal  Circuit 
Court  over  a  suit  removed  fi^om  a  state  court 
on  defendant's  i>etition,  where,  after  the  re- 
movali  plaintiff,  instead  of  movinz  to  remand, 
filed  an  amended  petition  in  the  federal  court 
signed  a  stipulation  giving  time  to  the  defend- 
ant to  answer,  and  entered  with  the  defendant 
into  successive  stipulations  for  continuancba. 
-In  re  Moore,  28  S.  Ct  585,  706,  209  U.  S. 
490,  52  L.  Ed.  904,  14  Ann.  Cas.  1164. 

Consent  of  both  parties  waives  all  objee* 
tions  to  the  jurisdiction  of  a  federal  Circuit 
Court  to  which  has  been  removed  from  a  state 
court  for  diverse  citizenship,  a  suit  ^hich,  by 
reason  of  the  nonresidence  of  both  parties, 
could  not  in  view  of  Act  Aug.  18,  1888,  c.  866, 
1,  25  Stat  433  (U.  S.  C^mp.  St  1901,  p. 
)8),  have  been  brought  in  that  particular  fea« 
era!  Circuit  Court  in  the  first  instance.— Id. 

Any  irregularity  in  docketing  a  cause  re- 
moved fp  a  federal  Circuit  Court  from  a  state 
court  W  in  the  order  of  the  pleadings,  may  be 
waived,  and  neither  it  nor  tne  method  of  se- 
curing the  attendance  of  the  parties  deprives 
the  federal  court  of  jurisdiction  where  a  con- 
troversy between  the  citizens  of  different  states 
was  presented. — Mackay  v.  Uinta  Development 
Co.,  33  S.  Ct  638,  229  U.  S.  173,  57  U  Ed. 
1138. 

^=»06«  Transfer  of  Jnrisdiotion  and  of« 
feet  of  removal  in  n^eneraL 

See  42  Cent  Dig.  Rem.  of  C.  S8  204,  206. 

Upon  the  filing  Id  the  state  court  in  due 
time,  of  a  suflicient  petition  and  bond,  in  a 
cause  removable  thereby,  the  jurisdiction  of 
the  state  court  absolutely  ceases,  and  that  of  the 
circuit  court  of  the  United  States  immediately 
attaches,  regardless  of  any  action  thereon  by  the 
state  court;  and  any  further  proceeding  in  the 
state  court  is  coram  non  judice,  unless  its  juris- 
diction is  actually  restored.— National  S.  S.  Co. 
V.  Tugman,  106  U.  S.  118,  1  S.  Ct  58,  27  U 
Ed.  87. 
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Though  defendant's  petition  and  bond  for 
moval  to  the  federal  court  are  filed  in  apt  time, 
and  based  upon  proper  grounds,  they  do  not 
effect  such  removal,  when  at  the  time  he  moves 
the  state  court  for  an  order  of  removal  he  re- 
serves his  right  to  remove  pending  the  determina* 
tion  of  a  motion  to  dismiss  and  a  plea  in  abate- 
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TOent  theretofore  filed.— Manning  v.  Amy,  140  U. 
S.  137,  11  S.  Gt.  707,  35  L.  Ed.  386,  affirming 
judgment  Amy  y.  Manning,  144  Mass.  153,  10 
N.  E.  737. 

A  federal  Circuit  Court  may  determine  the 
right  to  remove  a  case  independently  of  the 
jurisdiction  of  the  state  courts  in  view  of  the 
provisions  of  Removal  Act  March  3,  1875,  c. 
137.  SS  3,  5,  7,  18  Stat.  471,  472  (U.  S;  Comp. 
St.  15)01*.  pp.  510,  512),  that  the  Circuit  Court 
may  remand  and  dismiss  the  case  if  it  does  not 
substantially'  involve  a  controversy  properly 
within  its  jurisdiction,  or  if  there  is  collusive 
joinders  of  parties.  Judgment  (1907)  Maysville 
&  B.  S.  R.  Co.  v.  McCabe's  Adm'x,  100  S.  W. 
219,  30  Ky.  Law  Rep.  1009,  reversed.— Chesa- 
peake &  O.  Ry.  Co.  V.  McCabe,  29  S.  Ct.  430, 
213  U.  S.  207,  53  L.  Ed.  765. 

^s»96.  Prooeedins*  ia  state  oourt  after 
removal. 

6«e  42  Cent.  Dig:  Rem.  of  C.  98  206-211. 

An  inspection  of  the  petition  for  removal  is 
essential  to  determine  whether  it  contained  alle- 
gations sufficient  to  authorize  a  transfer  of  the 
cause,  and  in  its  absence  from  the  record  it 
must  be  presumed,  in  support  of  the  judgment 
of  the  state  court,  that  it  was  defective  in  the 
allegations  of  jurisdictional  facts. — Bush  v.  Com- 
monwealth of  Kentucky,  107  U.  S.  110,  1  S.  Ct 
625,  27  L.  Ed.  354. 

Where  a  state  court  has  refused  to  allow  the 
removal  of  a  cause,  on  the  ground  that  the  de- 
fendant has  failed  to  prove  the  diverse  citizen- 
ship of  the  parties,  and  has  proceeded  with  it  to 
a  nnal  decision,  on  writ  of  error  to  the  state 
court,  the  United  States  supreme  court  will,  al- 
though the  case  is  not  within  the  letter  of  rule 
32,  which  provides  that,  where  a  writ  of  error 
or  an  appeal  is  brought  under  the  act  of  March 
3,  1875,  such  case  may  be  advanced  on  motion, 
and  heard  under  the  rules  applicable  to  motions 
to  dismiss,  advance  the  case  on  motion  made 
thereunder.— Burlington,  C.  R.  &  N.  Ry.  Co.  v. 
Dunn,  121  U.  S.  182.  7  S.  Ct,  1114,  30  L.  Ed. 
885. 

Where,  in  an  action  brought  against  a  rail- 
road company  in  a  state  court  of  Minnesota,  the 
company  files  a  petition  for  removal  under  Rev. 
St.  I  639,  setting  up  its  residence  in  Iowa,  and 
that  of  the  plaintiff  in  Minnesota,  and  the  plain- 
tiff files  a  counter  affidavit  that  he  is  not  a  citi- 
zen of  Minnesota,  but  of  the  territory  of  Mon- 
tana, a  case  is  presented  where  the  record  shows 
on  its  face  that  the  state  court  ought  to  proceed 
no  further;  and  it  is  not  competent  for  that 
court  to  allow  an  issue  of  fact  to  be  made  upon 
the  statements  in  the  petition,  and  to  retiiin  the 
suit,  because  on  that  issue  the  company  has  not 
shown  by  testimony  that  the  plaintiff  was  actu- 
ally a  otizen  of  Minnesota.— Burlington,  C.  R. 
&  N.  Ry.  Co.  V.  Dunn,  122  U.  S.  513,  7  S.  Ct 
1262,  30  L.  Ed.  1159. 

A  defendant  who  makes  no  application  for 
a  removal  cannot  assign  for  error  the  refusal  of 
the  state  court  to  permit  a  removal  on  the  ap- 
plication of  other  defendants. — Merchants*  Cot- 
ton-Press &  Storage  Co.  v.  Insurance  Co.  of 
North  America,  151  U.  S.  368,  14  S.  Ct.  367.  38 
L.  Ed.  195,  affirming  judgment  Insurance  Co.  of 
North  America  v.  Delaware  Mut.  Safety  Ins. 
Co.,  91  Tenn.  537,  19  S.  W.  755. 

An  error  of  the  state  court  in  denying  an 
application  to  remove  to  a  federal  court  is  not 
prejudicial  if,  notwithstanding  such  denial,  the 
record  is  filed  in  the  federal  court,  and  the  cause 
proceeds  therein  to  final  hearing,  when  it  is  re- 
manded, and  the  state  court  in  the  meantime 
awaits  the  action  of  the  federal  court.— Missouri 
Pac.  Ry.  Co.  v.  Fitzgerald,  160  U.  S.  556,  16  S. 
Ct.  389.  40  L.  Ed.  536. 


^=s»97.  — —  Validity  and  elTeet   in  gen- 
eral. 

See  42  Cent  Dig.  Rem.  of  C.  S8  206.  208-211. 

By  the  filing  of  the  requisite  petition  and 
bond  the  jurisdiction  of  the  state  court  is^  de- 
vested, and  that  of  the  circuit  court  immediate- 
ly attaches,  and  is  not  affected  by  the  fact  that 
upon  a  ruling  by  the  state  court  that  the  cause 
was  not  removable  the  removing  papty  subse- 
quently consented  to  a  trial  before  a  referee. — 
National  S.  S.  Co.  v.  Tugman,  106  U.  S.  118, 
1  S.  Ct.  58,  27  L.  Ed.  87. 

The  removal  of  a  criminal  prosecution,  un- 
der Rev.  St.  §  641  [U.  S.  Comp.  St.  1001,  p. 
520],  on  the  ground  that  the  defendant  is  denied 
the  equal  civil  rights  of  citizens  secured  to  him 
by  the  constitution  and  laws  of  the  United 
States,  does  not  operate  to  absolutely  devest 
the  state  couirt  of  all  jurisdiction  of  the  offense, 
and  after  that  indictment  is  quashed  by  the 
federal  court  it  remains  for  the  state  court  to  de- 
termine whether  the  accused  shall  be  a^ain  in- 
dicted OP  the  prosecution  abandoned. — Bush  v. 
Commonwealth  of  Kentucky,  107  U.  S.  110,  1 
S.  Ct.  625,  27  L.  Ed.  354. 

If  the  state  court  proceeds  after  a  petition 
for  removal,  it  does  so  at  the  risk  of  having  its 
final  judgment  reversed,  if  the  record  on  its  face 
shows  that  when  the  petition  Vas  filed  that 
court  ought  to  have  given  up  its  jurisdiction. — 
Stone  V.  State  of  South'  Carolina.  117  U.  S. 
430.  6  S.  Ct.  799,  29  L.  Ed.  962. 

^s»99.  Unanthoriaed     or    improper    re- 
moval. 

See  42  Cent.  Dig.  Rem.  of  C.  §  212. 

A  state  court  does  not  lose  jurisdiction  of 
an  action  for  death  because  the  federal  Circuit 
Court  made  several  orders  continuing  the  case 
after  filing  of  transcript  in  that  court  and  dis- 
missed it  for  want  of  prosecution,  where  on  the 
face  of  the  record  the  case  was  not  a  removable 
one.— Iowa  Central  Ry.  Co.  v.  Bacon,  35  S.  Ct. 
357,  236  U.  S.  305,  59  L.  Ed.  591,  affirming 
judgment  Bacon  v.  Iowa  Cent.  Ry.  Co.,  137  N. 
W.  1011,  157  Iowa.  493. 

Vn.  REMAND    OB  DISMISSAI.    OF 

CAUSE. 

Mandamus  to  compel  remand,  see  Mandamus, 

<&=>4,  26,  44. 
Review  of  decisions,  see  Appeal  and  Error,  ^s» 

77,  189,  958. 

^s»100.  Power  and  duty  to  remand. 

See  42  Gent.  Dig.  Rem.  of  C.  §  213. 

As  a  federal  court  cannot  acquire  jurisdic- 
tion by  consent  of  parties,  the  Supreme  Court, 
on  appeal  from  a  decision  on  the  merits  in  the 
Circuit  Court  in  a  case  removed  from  a  state 
court,  where  it  appears  that  the  case  was  not 
a  removable  one,  will,  on  its  own  motion,  make 
such  order  as  will  prevent  the  Circuit  Court 
from  exercising  jurisdiction. — State  of  Minne- 
sota V.  Northern  Securities  Co.,  24  S.  Ct.  598, 
194  U.  S.  48,  48  L.  Ed.  870,  reversing  decree  (C. 
C.)  123  F.  692. 

^s»101.   Oronnda  for  remand. 

See  42  Cent.  Dig.  Rem.  of  C.  §3  218-224. 

^s»102.  — —  Want  of  Jurisdiotion  or  of 
oanse  for  removal. 

See  42  Cent.  Dig.  Rem.  of  C.  §3  218-220.  223,  224. 

Where,  on  the  removal  of  a  cause,  the  copy 
of  the  record  is  not  filed  within  the  time  fixed  by 
statute,  it  is  within  the  discretion  of  the  federal 
court  to  remand  the  cause.— St.  Paul  &  C.  R. 
Co.  V.  McLean,  108  U.  S.  212,  2  S.  Ct.  498,  27 
L.  Ed;  703. 

After  a  removal  of  a  cause  to  the  United 
States  court  by  reason  of  the  citizenship  of  the 
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parties,  the  admissloii  of  new  parties,  as  co- 
complainants,  who  are  residents  of  the  same 
state  as  the  defendants,  does  not  oust  the  Unit- 
ed States  court  of  Jurisdiction. — Stewart  v. 
Dunham,  115  U.  S."61,  6  S.  Ct.  1163,  29  L.  Ed. 
329.. 

Where  an  action  is  brought  in  a  state  court 
in  Missouri  by  a  citizen  of  Pennsylvania  against 
a  citizen  of  Missouri,  who  is  in  possession  of 
real  property,  to  recover  such  property,  and  the 
action  is  removed  to  the  federal  court  by  the 
defendant  on  the  ground  that  the  plaintiff  is  a 
citizen  of  another  state,  and  after  such  removal 
the  defendant  sets  up^  that  he  is  only  a  tenant, 
and  moves  to  bring  in  the  real  owners  of  the 
property,  as  he  has  a  right  to  do  under  1  Rev. 
St.  Mo.  1879,  §  2244,  and,  after  such  owners 
are  made  defendants,  plaintiff  moves  to  remand 
the  case  on  the  ground  that  they  are  the  real 
defendants  in  the  action,  and  are  citizens  of  the 
state  of  Pennsylvania,  the  motion  to  remand 
should  not  be  granted.— Phelps  v.  Oaks,  117  U. 
S.  236,  6  S.  Ct  714,  29  L.  Ed.  888. 

A  suit  removed  from  a  state  court  by  a  de- 
fendant brought  in  bv  supplemental  petition,  on 
the  sole  ground  of  the  existence  of  a  separate 
controversy  between  himself  and  plaintiff,  a 
citizen  of  a  different  state,  is  properly  remanded, 
under  Act  1875,  §  5,  when,  .on  motion  of  plain- 
tiff, the  suit  is  discontinued  as  to  such  defendant 
—Texas  Transp.  Co.  v.  Seeligson,  122  U.  S.  519, 
7  S.  Ct.  1261,  30  L.  Ed.  1150. 

The  jurisdiction  of  a  federal  circuit  court, 
once  acquired  on  removal  from  a  state  court, 
cannot  be  devested  by  the  dismissal  of  the  bill 
on  complainant's  own  motion  after  a  cross-bill 
has  been  filed,  although  the  jurisdictional 
amount  may  no  longer  be  in  dispute.— Kirby  v, 
American  Soda  Fountain  Co.,  24  S.  Ct.  619, 
194  U.  S.  141.  48  L.  Ed.  911. 

^=9l06.  Waiver  of  rlsht  to  remand. 

See  42  Cent.  Dig.  Rem.  of  C.  §  216. 

A  general  appearance  by  plaintiff  in  a  fed- 
eral Circuit  Court  after  the  cause  has  been  re- 
moved from  a  state  court  does  not  waive  an 
objection  to  jurisdiction  founded  on  the  total 
lack  of  any  controversy  of  a  federal  nature, 
since  in  such  cases  consent  of  both  parties  can- 
not confer  jurisdiction.— In  re  Winn,  29  S.  Ct. 
515.  213  U.  S.  458,  53  L.  Ed.  873. 

Making  up  the  issues  on  the  merits  with* 
out  objection  waives  the  right  to  object,  be- 
cause of  the  nonresidence  of  both  parties  with- 
in the  district,  to  the  jurisdiction  of  a  federal 
Circuit  Court  to  which  the  cause  has  been  re- 
moved from  the  state  court  for  diverse  citizen- 
ship. Judgment  (1907)  152  F.  120,  81  C.  C.  A. 
338,  11  L.  R.  A.  (N.  S.)  684,  reversed.— Kreigh 
v.  Westinghouse,  Church,  Kerr  &  Co.,  29  S. 
Ct  619,  214  U.  S.  249.  53  L.  Ed.  984. 

^s>107.  Prooeedinsa  for  remand  and  re- 
▼lew  thereof. 

See  42  Cent  Dig.  Rem.  of  C.  H  178,  225-232.  234; 
2  Cent.  Dig.  App.  ft  B.  S  725. 

In  a  suit  for  foreclosure,  commenced  in  a 
state  court,  and  removed  to  the  circuit  court  of 
the  United  States,  a  motion  to  remand  was  over- 
ruled. Subsequently  a  final  decree  of  sale  was 
Sassed.  Held^  upon  appeal  merely  from  the  or- 
er  confirming  the  sale,  the  final  decree  not  dis- 
closing affirmatively  a  want  of  jurisdiction,  that 
the  supreme  court  will  not  examine  the  record, 
prior  to  such  final  decree,  to  see  whether  the 
petition  for  removal  makes  a  case  of  federal 
jurisdiction,  but  will  only  examine  the  decree  to 
ascertain  whether  the  sale  was  had  in  conformi- 
ty with  its  provisions. — Turner  v.  Farmers*  Loan 
i  Trust  Co.,  ;106  U.  S.  552,  1  S.  Ct.  519,  27 
L.  Ed.  273. 

An  order  remanding  a  cause,  where  the  copy 
of  the  record  was  not  nled  within  the  time  fixed 
bj  statute,  should  not  be  disturbed  unless  it 


clearly  appears  that  the  discretion  with  which 
the  court  is  invested  has  been  improperly  ex- 
ercised.—St.  Paul  &  C.  R.  Co.  V.  McLean,  108 
U.  S.  212,  2  S.  Ct.  498,  27  L.  Ed.  703. 

Where  a  case  is  improperly  removed  from  a 
state  court,  and  a  motion  to  remand  is  refused, 
the  party,  having  saved  his  point  in  the  record, 
may  have  the  error  corrected  on  appeal  to  the 
United  -States  supreme  court  after  final  decree 
below.— Edrington  v.  Jefferson,  111  U.  S.  770,  4 
S.  Ct.  683,  28  L.  Ed.  594. 

When  a  suit  which  has  been  removed  from  a 
state  to  a  federal  court  is  brought  to  the  su- 
preme court  of  the  United  States  by  appeaL 
and  it  does  not  appear  on  the  face  of  the  record 
that  the  citizenship  of  the  parties  was  such  as 
to  give  the  circuit  court  jurisdiction  upon  the  re- 
moval, the  judgment  or  decree  of  the  circuit 
court  will  be  reversed  without  inquiry  into 
the  merits,  and  the  cause  sent  back  with  instruc- 
tions to  remand  it  to  the  state  court,  from 
which  it  was  improperly  removed. — Hancock  v. 
Holbrook,  112  U.  S.  229,  5  S.  Ct.  115,  28  L.  Ed. 
714,  reversing  decree  (C.  C.)  9  F.  353,  4 
Woods,  52. 

In  such  case  the  supreme  court  will  make 
such  order  as  to  the  costs  of  the  appeal  as  may 
be  just— Id. 

In  an  action  against  a  corporation  on  an 
issue  as  to  citizenship  of  plaintiff,  an  affidavit 
of  an  officer  of  defendant  that  plaintiff  is  a 
nonresident,  previously  made  in  support  of  a 
motion  for  security  for  costs,  is  admissible  in 
evidence. — Chicago  &  N.  W.  R.  Co.  v.  Ohle, 
117  U.  S.  123,  6  S.  Ct.  632,  29  L.  Ed.  837. 

The  petition  for  removal,  though  defective  in 
containing  mere  conclusions  of  law,  may  be 
considered  sufficiently  amended  by  a  subsequent 
answer  setting  forth  facts  which  go  to  show  the 
jurisdiction  of  the  United  States  court. — Car- 
son V.  Dunham,  121  U.  S.  421,  7  S.  Ct  1030, 
80  L.  Ed.  992. 

A  proceeding  to  remove  an  action  from  a 
South  Carolina  state  court  to  the  United  States 
court  on  the  ground,  among  others,  that  plaintiff 
was  a  citizen  of  South  Carolina,  while  defendant 
was  a  citizen  of  Massachusetts,  places  the  bur- 
den of  proving  plaintiff  to  be  a  citizen  of  South 
Carolina  upon  the  petitioner  for  removal.— Id. 

No  appeal  or  writ  of  error  will  lie  from  an 
order  of  a  United  States  circuit  court  remanding 
a  suit  wl^ich  was  begun  and  had  been  improperly 
removed  from  a  state  court  after  Act  March  3» 
1887,  c.  373,  24  Stat.  552  [U.  S.  Comp.  St.  1901, 
p.  5071,  went  into  effect,  as  section  6  of  that  act 
expressly  repeals  the  last  paragraph  of  section 
5  of  the  act  of  1875,  by  which  such  appeals  or 
writs  of  error  were  allowed,  and  the  last  para- 
graph of  section  2  declares  that  no  appeal  or 
writ  of  error  from  such  an  order  shall  be  al- 
lowed.—Morey  V.  Lockhart,  123  U.  S.  56,  8 
S.  Ct.  65,  31  L.  Ed.  68. 

Such  an  order  cannot  be  reviewed  by  the  su- 
preme court  on  a  certificate  of  division  of  opin- 
ion between  the  judges,  under  Rev.  St  §  693,  as 
it  is  not  a  final  judgment  or  decree  in  the  suit. 
-Id. 

Act  Cong.  March  3,  1887,  c.  373  (24  Stat 
552),  prohibiting  an  appeal  or  writ  of  error 
where  an  order  of  a  United  States  circuit  court 
was  made,  remanding  a  suit  which  was  begun 
and  had  been  improperly  removed  from 'a  state 
court,  applies  not  only  to  removals  on  account 
of  prejudice  or  local  infiuence,  but  to  cases  re- 
moved on  other  grounds.— Id. 

The  circuit  court  of  the  United  States,  on 
motion  of  relator,  remanded  a  suit  that  had 
been  to  it  to  the  state  court  The  defendant 
brought  error,  and  claimed  that  a  writ  of  error 
lies  to  the  supreme  court  of  the  United  States 
by  Act  1875,  under  this  proviso  of  section  6  of 
Act  March  3,  1887:  "Provided,  that  this  act 
shall  not  affect  the  jurisdiction  over  or  dis- 
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pofiition  of  any  suit  removed  from  the  court  of 
anjr  state,  or  suit  commenced  in  auT  court  of  the 
United  States,  before  the  passage  hereof,  except 
as  otherwise  expressly '  provided  in  this  act," — 
the  case  at  bar  having  been  begun,  and  the  pe- 
tition for  its  removal  having  been  filed,  before 
the  passage  of  the  act.  Held^  that  under  the 
acts  of  1875  and  1887  no  appeal  or  writ  of  error 
should  be  allowed  from  the  decision  of  the  Unit- 
ed States  circuit  court  deciding  that  a  case  had 
'been  improperly  removed,  and  remanding  it  back 
to  the  state  court. — Wilkinson  v.  State  of  Ne- 
braska, 123  U.  S.  286,  8  S.  Ct  120,  31  K  Bd. 
152. 

The  repeal,  b/ Act  March  3,  1887,  c  373,  | 
6,  24  Stat.  555  [U.  S.  Comp.  St  1901,  p.  512], 
of  the  provision  in  Act  1875,  §  5,  for  review  by 
the  United  States  supreme  court  of  an  order  of 
a  circuit  court  remanding  a  cause  to  a  state 
court,  took  away  such  review  in  a  case  where 
suit  was  begun,  and  a  petition  for  removal  was 
filed,  before  the  passage  of  the  act  of  1887,  not- 
withstanding the  proviso  in  section  6  of  that  act 
that  '*this  act  shall  not  affect  the  jurisdiction 
over  or  disposition  of  any  suit  removed  from  the 
court  of  any  state,  or  suit  commenced  in  any 
court  of  the  United  States,  before  the  passage 
hereof,  except  as  otherwise  expressly  provided 
in  this  act,"  as  that  proviso  relates  only  to  the 
jurisdiction  of  the  circuit  court,  and  the  dis- 
position of  tiie  suit  on  its  merits,  and  has  no 
reference  to  the  jurisdiction  of  the  supreme 
court. — Wilkinson  v.  State  of  Nebraska,  123  U. 
S.  286,  8  S.  Ct.  120,  31  L.  Ed.  152 ;  Sherman 
V.  Grinnell,  123  U.  S.  679,  8  S.  Ct.  260,  31  I*. 
Ed.  278. 

Act  Gong.  March  3, 1887,  §  6,  providing  that 
an  order  to  remand  to  the  state  court  a  cause 
that  has  been  removed  to  the  circuit  court  of  the 
United  States  cannot  be  reviewed  on  appeal  or 
writ  of  error,  applies,  even  though  the  order 
was  made  before  the  passage  of  the  act,  where 
the  writ  of  error  is  sued  out  after  its  passage. — 
Sherman  v.  GrinneU,  123  U.  S.  679,  8  S.  Ct. 
280,  31  L.  Bd.  278 ;  Chicago,  B.  &  Q.  Ry.  Co. 
V.  Gray,  131  U.  S.  396,  9  S.  Ct.  793,  33  L.  Ed. 
212. 

Where  the  judgment  of  the  circuit  court, 
in  a  cause  removed  from  a  state  court  on  the 
ground  of  diverse  citizenship  of  the  parties,  is 
reversed  by  the  supreme  court  because  the  record 
does  not  ahow  the  citizenship  of  the  parties  at 
the  commencement  of  the  action  as  well  as  at 
the  time  of  the  application  for  removal,  the 
judgment  of  reversal  will  direct  the  circuit  court 
to  remand  the  cause  to  the  state  court,  without 
allowing  the  petition  for  removal  and  the  rec- 
ord to  be  amended  in  the  circuit  court,  as  a 
cause  is  not  removed  unless,  at  the  time  of  the 
application  for  removal,  the  record  shows  on 
its  face  that  it  is  removable. — Cameron  v.  Hodg- 
es, 127  U.  S.  322,  8  S.  Ct.  1154,  32  L.  Ed.  132: 
Ci^ore  v.  Ohio  &  M.  Ry.  Co„  131  U.  S.  240, 
9  S.  Ct.  692,  33  L.  Ed.  144;  Jackson  v.  AUen, 
132  U.  S.  27,  10  S.  Ct  9,  33  L.  Ed.  249. 

Where  a  case  has  been  wrongfully  removed 
to  a  federal  court,  and  a  decree  there  given,  from 
which  an  appeal  is  taken,  there  should  be  a  re- 
versal, with  costs  against  appellants,  and  the 
cause  should  be  remanded  to  the  trial  court, 
with '  directions  to  render  judgment  against 
them  for  costs  in  that  court,  and  remand  the 
cause  to  the  state  court  whence  it  was  removed. 
—Graves  v.  Corbin,  132  U.  S.  571,  10  S.  Ct. 
196,  33  K  Ed.  462,  reversing  decree  (C.  C.) 
Corbin  v.  Boies,  34  F.  692;  Torrence  v.  Shedd, 
144  U.  S:  527,  12  S.  Ct.  726,  36  L.  Ed.  528 ; 
Martin  v.  Snyder,  148  U.  S.  663,  13  S.  Ct.  706, 
37  Jj.  Ed.  602. 

Where  a  cause  improperly  removed  to  a  fed- 
eral court  is  remanded  by  the  supreme  court  to 
be  remanded  to  the  state  court,  the  costs  are 
cast  on  the  party  applying  for  the  removal  of 


the  cause  to  the  circuit  court — Graves  t.  Corbin, 
132  U.  S.  571,  10  S.  Ct  196,  33  L.  Ed.  462, 
reversing  decree  (C.  C.)  Corbin  v.  Boies,  34  F. 
692 ;  Torrence  v.  Shedd,  144  U.  S.  527,  12  S. 
Ct  726,  36  L.  Ed.  528 ;  Martin  v.  Snyder,  148 
U.  S.  603,  13  S.  Ct  706,  37  L.  Ed.  602;  Gates 
V.  Allen,  149  U.  S.  451,  13  S.  Ct  883,  977,  37 
L.  Ed.  804. 

An  order  of  the  circuit  court  remanding  a 
case  to  the  state  court  on  the  ground  of  want 
of  jurisdiction  is  not  a  "final  judgment  or  de- 
cree,'* within  the  meaning  of  Act  Cong.  Feb.  25, 
1889  (25  Stet.  693).  which  provides  that,  *'in 
all  cases  where  a  final  judgment  or  decree  shall 
be  rendered  in  a  circuit  court  of  the  United 
States,  in  which  there  shall  have  been  a  question 
involving  the  jurisdiction  of  the  court  the  party 
against  whom  tiie  judgment  or  decree  is  rendered 
shall  be  entitled  to  an  appeal  or  writ  of  error 
to  the  supreme  court  of  tne  United  States.** — 
Richmond  &  D.  R.  Co.  v.  Thouron,  134  U.  S. 
45,  10  S.  Ct  517,  33  I/.  Ed.  871;  Texas  Land 
&  Cfettle  Co.  V.  Scott,  137  U.  S.  436,  11  S.  Ct 
140,  34  L.  Ed.  730. 

The  demurrer  to  the  complaint  was  sustain- 
ed, and  the  cause  thereon  remanded,  on  the 
ground  that  the  court,  by  law,  had  no  jurisdic- 
tion of  the  case.  Held^  that  the  remanding 
order  did  not  by  reason  of  the  sustaining  of  the 
demurrer,  become  a  final  judgment. — Guifnee  v. 
Patrick  County,  137  U.  S.  141,  11  S.  Ct  34, 
34  L.  Ed.  601;  Birdseye  v.  Shaeffer,  140  U.  S. 
117,  11  S.  Ct  885.  35  L  Bd.  402. 

A  remanding  order  is  not  a  final  judgment 
or  decree  within  Act  Cong.  Feb.  25,  1889,  c. 
236  (25  Stat  698),  providing  that  an  appeal  or 
writ  of  error  will  lie  to  the  supreme  court  in  all 
cases,  without  regard  to  the  amount  involved, 
where  a  final  judgment  or  decree  is  rendered  in 
a  circuit  court  involving  a  question  of  the 
jurisdiction  of  the  court. — Id. 

Act  Cong.  March  3,  1875,  c  137,  §  5,  18 
Stat.  472,  provided  that  the  order  of  a  circuit 
court  dismissing  or  remanding  a  cause  to  a  state 
court  should  be  reviewable  by  the  supreme  court 
on  writ  of  error  or  appeal,  as  the  case  might 
be.  By  Act  March  3,  1887,  c.  373,  §  6,  24  Stat. 
655,  as  corrected  by  Act  Aug.  13,  1888,  c  866, 
25  Stat  433  [U.  S.  Comp.  St  1901,  p.  507]. 
said  provision  was  repealed,  and  it  was  provided 
that  **no  appeal  or  writ  of  error  from  the  de- 
cision of  the  circuit  court  so  remanding  such 
cause  shall  be  allowed,**  tb  which  was  added 
the  proviso  "that  this  act  shall  not  affect  the 
jurisdiction  over  or  disposition  of  any  suit  re- 
moved from  a  court  of  any  state,  or  suit  com- 
menced in  any.  court  of  the  United  States,  be- 
fore the  passage  hereof,  except  as  otherwise  ex- 
pressly provided  in  this  act**  Heldj  that  the 
proviso  related  only  to  the  jurisdiction  of  the 
circuit  courts,  and  therefore  the  supreme  court 
had  no  jurisdiction  over  a  writ  of  error  from 
an  order  remanding  a  cause  to  a  state  court, 
when  the  suit  was  begun  and  removed  before 
the  act  of  1887,  but  not  remanded  until  after- 
wards.— Id. 

The  provision  of  Acts  1887-88  [U.  S.  Comp. 
St  1901,  p.  507],  that  whenever  any  circuit 
court  of  the  United  States  shall  decide  that  a 
cause  has  been  improperly  removed  from  a  state 
court,  and  shall  order  its  remand,  "such  re- 
mand shall  be  immediateljr  carried  into  execu- 
tion, and  no  appeal  or  writ  of  error,  from  the 
decision  of  the  circuit  court,  remanding  such 
cause,  shall  be  allowed,'*  takes  away  also  the 
remedy  of  mandamus  to  compel  the  circuit  court 
to  take  jurisdiction  of  a  cause. — Ex  parte  Penn- 
sylvania Co.,  137  U.  S.  451,  11  S.  Ct  141,  34  L. 
Ed.  738 ;  Id.,  137  U.  S.  457,  11  S.  Ct  143,  34 
L.  Ed.  741. 

An  order  remanding  a  cause  to  the  state 
court  from  which  it  has  been  removed  is  not  a 
final  decree,  and  no  appeal  will  lie  therefrom 
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to  the  supreme  court.— Joy  t.  Adelbert  College 
of  Western  Reserve  University,  146  U.  S.  355, 
18  S.  Ct.  186,  36  L.  Ed.  1003. 

An  order  overruling  a  motion  to  remand 
a  cause  to  a  state  court  is  not  a  final  judg- 
ment, so  as  to  entitle  the  defeated  party  to 
a  writ  of  error. — Bender  v.  Pennsylvania  Co^ 
148  U.  S.  502,  13  S.  Ct.  640,  37  L.  Ed.  537. 

Where  the  diverse  citizenship  of  the  par- 
ties -and  the  amount  involved  entitle  a  cause 
to  be  removed  from  a  state  to  a  United  States 
circuit  court,  but  the  subject-matter  of  the  con- 
troversy is  not  properly  cognizable  by  the  cir- 
cuit court,  and  jurisdiction  of  the  cause  is 
assumed  b^  such  court,  the  supreme  court,  on 
appeal,  will  remand  the  cause  to  the  circuit 
court,  with  directions  to  remand  it  to  the  state 
court.— Gates  v.  Allen,  149  U.  S.  451,  13  S. 
Ct  883.  977,  37  L.  Ed.  804. 

An  order  remanding, a  cause  to  a  state  court, 
from  which  it  was  removed,  is  not  a  final  judg- 
ment, from  which  an  appeal  will  lie. — Illinois 
Cent.  R.  Co.  v.  Brown,  156  U.  S.  386,  15  S.  Ct. 
656,  39  L,  Ed.  461,  following  Chicago,  St.  P.,  M. 
&  O.  R.  Co.  V.  Roberts,  141  U.  S.  690,  12  S. 
Ct  123,  35  L.  Ed.  902. 

An  order  of  the  circuit  court  remanding  a 
cause  cannot  be  reviewed  in  the  supreme  court 
by  fi.  direct  proceeding.— Missouri  Pac.  R.  Co.  v. 
Fitzgerald,  160  U.  S.  556,  16  S.  Ct.  389,  40  L. 
Ed.  536. 

When  the  circuit  court  remands  a  cause, 
and  the  state  court  thereupon  proceeds  to  final 
judgment,  the  action  of  the  cifcuit  court  is  not 
reviewable  on  writ  of  error  to  such  judgment 
—Id. 

An  order  remanding  a  cause  on  the  ground 
that  it  is  not  removable  because  some  of  the 
defendants  are  citizens  of  the  same  state  with 
plaintiff,  and  there  is  no  separable  controversy, 
is  not  reviewable.  Judgment  (C.  C.)  65  F.  129, 
affirmed.— Powers  v.  Chesapeake  &  O.  Ry.  Co., 
18  S.  Ct  264,  169  U.  S.  92,  42  L.  Ed.  673. 

Leave  to  amend  a  petition  for  removal  to  a 
federal  court  for  diverse  citizenship  so  as  to 
show  the  citizenship  of  the  plaintiffs  may,  in  the 
exercise  of  the  general  power  of  federal  courts, 
under  Rev.  St  U.  S.  S§  948,  954  [U.  S.  Comp. 
St  1901,  pp.  695,  696],  to  allow  amendments  of 
process,  be  granted  after  the  filing  of  the  re- 
moval papers,  but  before  any  action  taken  in 
the  federal  court  on  the  merits,  where  there  was 
a  general  averment  of  diverse  citizenship,  and 
the  citizenship  of  defendant  had  been  clearly 
stated,  and  it  appeared  from  the  face  of  the 
trust  deed,  which  was  the  subject-matter  in  con- 
troversy, that  the  plaintiffs  were,  at  the  time 
of  its  execution,  residents  of  another  state.  De- 
cree (C.  C.)  113  F.  359,  affirmed.— Kinney  v.  Co- 
lumbia Savings  &  Loan  Ass'n,  24  S.  Ct  30,  191 
U.  S.  78,  48  L.  Ed.  103. 

Mandamus,  rather  than  prohibition,  is  the 
proper  remedy  where  the  Circuit  Court  of  the 
United  States  refuses  to  remand  to  the  state 
court  from  which  it  was  removed  a  case  over 
which  the  federal  court  has  no  jurisdiction. — 
Ex  parte  Wisner,  27  S.  Ct  150,  203  U.  S.  449, 
51  L.  Ed.  264. 

Uncontradicted  testimony  that  a  resident 
employ^  sued  jointly  In  tort  with  his  nonresident 
employer  was  merely  a  draftsman,  whose  work 
was  confined  to  making  the  necessary  drawings 
based  on  the  plans  and  ideas  of  others,  and  that  he 
had  nothing  to  do  with  planning  the  apparatus 
which  is  alleged  to  h^ve  been  so  defectively  con- 
structed as  to  have  caused  the  injury  complain- 
ed of.  is  sufficient  to  support  a  conclusion  of 
law  that  such  employ^  was  made  a  defendant 
for  the  sole  purpose  of  preventing  the  Exercise 
of  the  right  of  removal  by  the  nonresident  de- 
fendant.—Wecker  v.  National  Enameling  & 
Stamping  Co.,  27  S.  Ct  184,  204  U.  S.  176, 
51  U  Ed.  4;i0,  9  Ann.  Ca&  767. 


The  remanding  by  a  federal  Circuit  Court 
of  a  suit  against  a  firm  to  a  state  court  whence 
it  had  been  removed  for  diversity  of  citizenship 
must  be  deemed  to  have  been  ordered  on  the 
ground  that,  as  under  the  local  practice  the  firm 
had  been  sued  as  an  entity  without  joining  indi- 
vidual partners,  there  was  no  diversity  of  citi- 
zenship.—McLaughlin  Bros.  V.  Hallowell,  33  S. 
Ct.  465,  228  U.  S.  278.  57  L.  Bd.  835,  dismissing 
writs  of  error  111  N.  W.  428,  136  Iowa,  279, 
and  121  N.  W.  1039. 

An  order  of  a  federal  District  Court  remand- 
ing a  cause  to  a  state  court  is  not  reviewable  by 
the  federal  Supreme  Court— Pacific  Live  Stock 
Co.  V.  Lewis,  36  S.  Ct  637,  241  U.  S.  440,  60 
L.  Ed.  1084,  affirming  decree  (D.  C.)  217  F.  95. 

^=9100.  Jurladiotloii  of  and  prooeedinss 
in  state  oonrt  lufter  remand,  or 
dismissal. 

See  42  Cent.  Dig.  Rem.  of  C.  §  236. 

Permission  to  amend  pleadings  being,  in  gen- 
eral, a  matter  within  the  discretion  of  the  court 
the  refusal  of  a  state  court  to  permit  defendant 
to  amend  his  petition  for  removal  after  the 
cause  has  been  remanded  by  the  federal  court  is 
not  the  denial  of  any  right  secured  by  the  con- 
stitution of  the  United  States.— Carr  v.  Nichols, 
157  U.  S.  370,  15  S.  Ct  640,  39  L.  Ed.  736, 
affirming  judgment  Nichols  v.  Stevens,  123  Mo. 
96.  25  S.  W.  578,  27  S.  W.  613,  45  Am.  St  Rep. 
514. 

The  voluntary  dismissal  of  an  action  which 
has  been  removed  from  a  state  court  to  a  fed- 
eral Circuit  Court  does  not  preclude  a  subse- 
quent suit  on  the  same  cause  of  action  in  the 
state  court.  Judgment  (1908)  59  S.  E.  1115, 
3  Ga.  App.  410,  affirmed.— Southern  Ry.'  Co.  v. 
Miller.  .30  S.  Ct  450,  217  U.  S.  209,  54  I* 
Ed.  732. 

^=:»110.   Removal  after  remand*  * 

See  42  Cent.  Dig.  Rem.  of  O.  9  236. 

Where,  on  the  first  removal,  the  federal 
court  declines  to  proceed,  and  remands  the  cause 
because  of  the  failure  to  file  the  copy  of  the  rec» 
ord  within  due  time,  the  same  party  is  not  en- 
titled to  file  in  the  state  court  a  second  peti* 
tion  for  removal  upon  the  same  ground.— St 
Paul  &  C.  R.  Co.  V.  Mclean,  108  TJ.  S.  212, 
2  S.  Ct  498,  27  L.  Ed.  703. 

An  order  remanding  a  cause  to  the  state 
court  whence  it  was  removed  does  not  prevent 
a  second  application  for  removal  if  the  subse- 
quent pleadings  or  conduct  of  the  parties  make 
the  cause  removable.  Decree  (1907)  Boatmen's 
Bank  of  St  Louis  v.  Fritzlen,  89  P.  915,  75 
Kan.  479,  affirmed.— Fritzlen  v.  Boatmen's 
Bank,  29  S.  Ct  366,  212  U.  S.  364,  53  L. 
Ed.  551. 

Changes  in  the  pleadings  in  an  action  te 
foreclose  a  mortgage  after  the  cause  has  been 
remanded  to  the  state  court  whence  it  had 
been  removed,  which  show  the  untruth  of  the 
averment  in  the  petition  of  the  junior  charac- 
ter of  another  mortgage  held  by  a  foreign  cor- 
poration which  was  made  a  party  defendant,, 
and  the  existence  of  a  separable  controversy  be- 
tween it  and  the  other  parties,  who  are  all 
citizens  of  the  state,  are  sufficient  to  justify 
granting  a  second  appll(iation  for  removal. — Id. 

Vm.  PBOCEEDINOS  IN   CAUSE  ATT- 

EB  REMOVAIh 

Cs»lll«  JnHsdiotion  acquired  by  United 
fiKates  oonrt  in  genenu* 

See  42  Cent.  Dig.  Rem.  of  C.  S8  237«  239. 

Upon  the  removal  of  a  cause  from  a  state  to 
a  federal  court  objection  to  the  jurisdiction  of 
the  latter  court,  on  the  ground  that  the  cause 
was  not  removed  in  the  time  prescribed  by  the 
act  of  March  3,  1875,  cannot  be  raised  by  the 
i  party  at  whose  instance  the  reknoval  was  ^ect- 
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ed.— Ayera  r.  Watson,  113  17.  S.  594,  5  S.  Ct. 
641,  28  li.  Ed.  1093. 

The  removal  into  a  federal  court,  by  a  re- 
ceiver appointed  by  it,  of  an  action  pending 
a^inst  him  in  a  state  court  constitutes  a  waiv- 
er of  any  right  he  may  have  had  to  have  the 
matter  decided  by  the  state  tribunal,  but  not  aii 
attempt  to  confer  jurisdiction  by  consent,  since 
the  federal  court  has  jurisdiction,  either  exclu- 
sive or  concurrent,  of  an  action  against  a  receiv- 
er it  has  appointed ;  and  therefore  such  removal 
estops  him  from  thereafter  contesting  the  right 
of  the  federal  court  to  determine  the  case. — 
Ba^gs  V.  Martin,  21  S.  Ct.  109,  179  U.  S.  206. 
45  L.  Ed.  155.  answering  certified  questions  106 
F.  985,  45  C.  C.  A.  689. 

Jurisdiction  of  a  circuit  court  of  the  United 
States  on  removal  depends  on  plaintiff's  state- 
ment of  his  own  claim.  Judgment,  McFadden 
V.  Mountain  View  Min.  &  Mill.  Co.,  97  F.  670, 
38  C.  C.  A.  354,  reversed.— Mountain  View  Min. 
&  Mill.  Co.  V.  McFadden,  21  S.  Ct.  488,  180 
V.  S.  533,  45  L.  Ed.  656. 

^=:»112.  Removal  mi  waiver  of  objeo- 
tiona  to  Jnrisdiction*  or  serrlee 
of  prooesa  of  state  court. 

See  42  Cent  Dig.  Rem.  of  C  9  23S. 

Fnder  Act  1887-1888,  c.  866,  25  Stat.  434 
[U.  S.  Comp.  St.  1901,  p.  5071.  providing  that 
petition  for  removal  shall  be  filed  in  the  state 
court  on  or  before  the  time  defendant  is  re- 
quired to  answer  or  plead  to  the  complaint;  that 
on  the  filing:  thereof  with  a  bond  the  court  t^hall 
proceed  no  further  in  the  suit;  and  that,  on  en- 
try of  a  copy  of  the  record  in  the  circuit  court 
of  the  United  States,  the  caus«  shall  then  pro- 
ceed in  the  same  manner  as  if  it  had  been  orlid- 
nally  commenced  in  said  circuit  court,— the  filing 
of  petition  for  removal  is  not  a  waiver  of  de- 
fects in  the  service  of  summons,  at  Itast  where 
it  is  stated  that  defendant  appears  specially  for 
the  sole  purpose  of  presenting  the  petition. — 
Ooldey  v.  Morning  News  of  New  Haven,  156  TJ. 
S.  518,  15  S.  Ct.  559,  39  L.  Ed.  517,  aflirming 
judgment  (C.  C.)  Golden  v.  Same,  42  F.  112. 

The  filing  of  a  petition  for  the  removal  of  a 
cause  from  a  state  to  a  federal  court  constitutes 
a  special  appearance,  and  the  defendant  does 
not  thereby  waive  the  right  to  object  to  the  serv- 
ice of  process.  13  C.  C.  A.  222,  65  F.  941,  re- 
versed.—Wabash  Western  Ry.  v.  Brow,  17  S. 
Ct  126,  164  U.  S.  271,  41  L.  EM.  431. 

The  right  of  a  defendant  to  contest  the 
jurisdiction  of  a  state  court  in  which  the  ac- 
tion is  brought,  and  the  sufficiency  of  the  facts 
set.  forth  to  constitute  a  cause  of  action,  is  not 
lost  by  the  removal  of  the  cause  to  a  federal 
court  upon  defendant's  own  petition.— t>e  Lima 
V.  Bid  well,  21  S.  Ct.  743.  182  U.  S.  1,  45  L. 
Ed.  1041. 

The  validity  of  the  service  of  process  upon 
a  foreign  corporate  defendant  is  open  in  a 
federal  Circuit  Court  after  the  cause  has  been 
removed  to  that  court  from  a  state  court  on  the 
petition  of  such  defendant.— Mechanical  Appli- 
ance Co.  V.  Castleman,  30  S.  Ct.  125,  215  U.  S. 
437,  54  L.  Ed.  272. 

The  return  of  the  sheriff  of  the  state  court 
is  not  conclusive  upon  the  question  of  the  valid- 
ity of  service  of  process,  where  the  cause  has 
been  removed  to  a  federal  Circuit  Court  by  a 
defendant  who  raises  by  plea  to  the  jurisdiction 
the  objection  that  it  was  a  foreign  corporation 
not  doing  business  within  the  state,  and  that 
the  person  served  with  process  was  not  its  agent 
at  that  time.— Id. 

The  validity  of  the  service  ^f  process  on  a 
foreign  corporation  may  be  raised  in  a  federal 
District  Court  by  a  plea  to  the  jurisdiction  after 
removal  from  a  state  court  on  the  petition  of  the 
defendant;    Judicial  Code,  §  29  (Act  March  3, 


1911,  c  231,  36  Stet.'  1005  [U.  S.  C6mp.  St. 
Supp.  1911,  p.  142]).— Cain  v.  Commercial  Pub. 
Co..  34  S.  Ct.  284,  232  U.  S.  124,  58  L.  Ed. 
534. 

The  filing  by  defendant  of  a  petition  for  re- 
moval from  a  Mississippi  court  to  a  federal  Dis- 
trict Court,  and  a  special  appearance  by  plea 
to  the  jurisdiction  over  defendant  raising  the 
question  of  ^validity  of  service  do  not  because 
of  the  conformity  act  (Rev.  St.  S  914  [U.  S. 
Comp.  St.  1901,  p.  684]),  amount  to  a  general 
appearance  which  shall  be  considered  a  waiver 
of  any  objection  to  the  jurisdiction,  though  by 
Code  Miss.  1906,  §  3946,  all  appearances  are 
general,  though  process  be  invalidly  served.— Id.^ 

Pleas  to  jurisdiction  of  state  court,  held 
waived  by  defendants  applying  to  move  case  to 
a  federal  court  and  making  general  appearance 
in  that  court  without  reservation  and  pleading 
to  the  merits.— Texas  &  P.  R.  Co.  v.  Hill,  35 
S.  CJt.  575,  237  U.  S.  208,  59  L.  Ed.  918. 

Defendant  in  a  suit  removed  from  the  state 
court  may  not  raise  question  of  state  court's 
jurisdiction  by  an  amended  answer,  where  after 
the  case  reached  the  federal  court  there  were 
pleadings  to  the  merits  and  action  submitting 
to  the  jurisdiction. — Texas  ft  P.  Ry.  Co.  v. 
Bigger.  36  S.  Ct.  127,  239  U.  S.  aSO,  60  li.  Ed. 
310.  affirming  judgment  218  F.  990,  133  O.  C. 
A.  673. 

^=»114«  Effeet    of   prooeedingra   in    state 
eonrt  before  removal. 

See  42  Cent.  Dig.  Rem.  of  C.  §S  241-244. 

The  denial  by  an  inferior  state  court  of  a 
viotion  to  vacate  the  service  of  summons  is  not 
res  judicata  on  the  question  of  the  validity  of  . 
such  service,  when  raised  in  the  federal  circuit 
court  to  which  the  cause  has  been  removed. — 
Remington  v.  Central  Pac.  R.  Co.,  25  S.  Ct. 
1577,  198  U.  S.  95,  49  L.  Ed.  959. 

The  want  of  any  jurisdiction  over  the 
person  of  defendant  in  a  case  removed  to  a 
federal  circuit  court  from  a  state  court  be- 
fbre  service  of  summons,  on  a  special  appear- 
ance by  defendant  for  that  sole  purpose,  does 
not,  in  view  of  the  provision  of  Removal  Act 
March  3,  1875,  c.  137,  §  4,  18  Stat.  471  [U.  S. 
Comp.  St.  1901,  p.  511],  preserving  the  lieu 
of  attachments  in  the  state  courts,  prevent  the 
federal  court  from  entering  a  judgment  en- 
forceable against  the  real  property  of  defend- 
ant which  had  been  attached  before  the  case 
was  removed,  where  the  state  court  might,  but 
for  such  removal,  have  rendered  such  a  judg« 
ment  on  giving  notice  to  defendant.  Judg- 
ment, Wells  V.  Clark  (C.  C.  1905)  136  F.  462, 
modified  and  affirmed.— Clark  v.  Wells,  27  S. 
Ct.  43.  203  U.  S.  164,  51  L.  Ed.  138. 

Service  by  publication  in  the  manner  pre- 
scribed by  the  state  statutes  for  non-resident 
defendants  cannot  be  had  in  the  federal  Cir- 
cuit Court  to  which  a  suit  in  which  an  attach- 
ment has  issued  has  been  removed  from  a 
state  court  before  service  of  summons.— Id. 

^:;»116.  Legal    and    equitable    remedies 
and  prooeedlnss. 

See  42  Cent.  Dig.  Rem.  of  C.  S  246. 

Where,  in  an  action  for  conversion,  an  eq- 
uitable as  wdl  as  a  legal  defense  has  been  set 
up  in  a  state  court,  on  removal  of  the  cause 
to  a  United  States  circuit  court  the  equitable 
defense  is  not  available. — Northern  Pac.  R.  Co. 
V.  Paine,  119  U.  S.  561,  7  S.  Ct  323,  30  L. 
Ed.  513. 

^==9119.  Trial,  Judsment,  and  review. 

See  42  Cent.  Dig.  Rem.  of  C.  8  252;    3  Oen^  Dig. 
App.  ft  B.  fi  3401. 

In  a  suit  for  foreclosure,  commenced  in  a 
state  court,  and  remov^  to  the  circuit  court  of 
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the  United  States,  a  motion  to  'remand  the 
cause  was  made  and  overruled.  Subsequently  a 
final  decree  of  sale  was  passed.  Upon  appeal; 
merely  from  the  order  confirming  the  sale,  the. 
final  decree  not  disdosing  affirmatively,  a  want, 
of  jurisdiction,  this  court  will  not  examine  the 
record,  prior  to  such  final  decree,  to  see  wheth- 
er the  petition  for  removal  was  filed  in  proper 
time,  or  whether  it  makes  a  case  of  federal  ju- 
risdiction by  reason  of  the  presence  in  the  suit 
of  a  controversy  between  citizens  of  different 
states,  but,  assuming  that  the  final  decree  was 
within  the  power  of  the  circuit  court  to  render, 
will  only  examine  the  decree  to  ascertain  wheth- 
er the  sale  was  had  in  conformity  with  its  pro- 
visions.—Turner  V.  Farmers'  Loan  &  Trust  Co., 
106  U.  S.  562,  1  S.  Ct.  519,  27  L.  Ed.  273. 

Where,  in  a  suit  against  0.  to  quiet  title, 
T.  and  L.  intervened,  claiming  to  be  nonresi* 
dents  and  owners  of  distinct  portions  of  the 
tract,  and  removed  the  suit  on  the  ground  that 
the  controversy  as  to  each  of  them  was  separa- 
ble, plaintiff  will  not  be  deprived  of  the  decree 
in  his  favor  on  the  merits  on  the  ground  that 
the  cause  was  not  rightfully  removed,  it  not  be- 
ing disclosed  by  the  record  that  there  was  not 
a  separable  controversy.— Connell  v.  Smiley,  16 
S.  Ct.  853,  156  U.  S.  885,  39  L.  Ed.  443. 


Lease,  see  Landlord  and  Tenant,  ^s»87. 
Street  railway  franchise,  see  Street  Railroads. 


aSS:  13  Cent.  Die. 


^=»120.  Oosts. 

See  42  Cent.  Dig.  Rem.  of  C.  I 
Costs,  S  2S6. 

Where  a  case  has  been  improperly  removed 
from  a  state  court  by  defendants,  all  costs  from 
the  time  of  removal  must  be  paid  by  them. — 
Walker  v.  CoUins,  17  S.  Ct.  788,  167  U.  S.  57. 
42  L.  Ed.  76,  reversing  judgment  59  F.  70,  8 
C.  C.  A.  1. 

REMOVAL  OF  CLOUD. 

See  Quietinff  TltkL 

RENEWAL 

See  Mortgages,  ^=»96. 

Cause  of  action  barred,  see  Limitation  of  Ac- 
tions, «s9l40-157. 


RENT. 

See- 
Bailment,  ^=»31. 
Descent  and  Distribution,  ^=»79. 
Ejectment,  ^=>182. 
Landlord  and  Tenant,  <&=>198-248i. 
Mines  and  Minerals,  ^=s»70,  79. 
Mortgages,  ^s»199. 
United  States,  ^=»95.  « 
Vendor  and  Purchaser,  ^=^126. 
Waters   and  Water  Courses,   ^=»203. 


REOPENING  CASE. 

See  Trial,  «s965-68. 

REORGANIZATION. 

Corporations  or  associations. 
Banks  and  Banking,  ^=s»237. 
Corporations,  ^=»573-579. 
Turnpikes  and  Toll  Roads, 


REPAIRS. 

Sefr- 

Maritime  Ldens,  ^=»60. 
.  Municipal  Corporations,  ^=»368. 

REPEAL 

Indian  treaty,  see  Indians,  ^^3, 
Statute,  see  Statutes,  «=»149-169,  272-277. 
Tariff  act,  see  Customs  Duties,  ^=»6. 
Treaties,  see  Treaties,  ^=>11. 

REPEATED  TELEGRAM. 

See  Telegraphs  and  Telephones,  ^»54, 


REPLEVIN. 


Scope-Note, 

[INCLUDES  actions  for  recovery  of  specific  personal  property  by  Immediate  dfr 
livery  thereof,  founded  on  right  of  possession,  more  particularly  writs  of  replevin  and 
statutory  actions  of  claim  and  delivery,  actions  to  recover  chattels,  bail,  trover,  etc; 
nature  and  scope  of  the  remedy  in  general:  grounds  of  such  actions  and  defenses  there- 
to; by  and  against  whom  and  as  to  what  property  they  may  be  maintained;  procedure 
therein;  alternative  or  incidental  recovery  of  damages;  verdict  and  Judgment  and 
enforcement  thereof;  review  of  proceedings;  costs  In  such  actions;  and  liabilities  on  and 
enforcement  of  securities  given  in  such  actions. 

[For  related  matters  under  other  topics,  see  oross- references  after  analysis*] 

Analysis. 

L  Right  of  Action  and  Defenses. 

3.  Property  subject  to  replevin. 

4.  In  general. 

12.  Defenses. 


CSup.Ct.Dig.>-PaKe  1828] 


REPLEVIN,  I-VU 


II.  Jurisdiction,  Venue,  and  Parties. 

III.  Proceedings  tor  Taking  and  Redelivery  of  Property. 

[No  paragraphs  or  referencefl  In  this  Digest  But  see  42  Gent.  Dig.  Bepley.  If 
125-199.J 

IV.  Pleading  and  Evidence. 

[No  paragraphs  or  references  in  this  Digest  But  see  42  Gent  Dig.  Bepley.  if 
104-196.] 

V.  Damages. 

[No  paragraphs  or  references  In  this  Digest.  But  see  42  Gent  Dig.  Bepley.  if 
296^19.] 

VI.  Trial,  Judgment,  Enforcement  of  Judgment,  and  Review, 

VII.  Liabilities  on  Bonds  and  Undertakings.,, 

123.  Discharge  of  sureties. 

124.  Extent  of  liability. 
127.  Actions. 

129.  Conditions  precedent 

134.  Evidence. 

136. Trial,  judgment,  and  review. 

Cross-References. 

See— 
Bankrnptcy,  4=>211.  Judgment,  4=>748. 

Detinue.  Tenancy  in  Gommon, 

CopyrightB,  4=>71. 


L  BIGHT  OF  AOTIOir  AND  DEFEITSES. 

^=>3.   Property  snlijeot  to  reploTlii. 

S«e  42  Cent  Dig.  RepleY.  SI  4-44. 


In  seneral. 

See  42  Cent  Dig.  Repler.  S|  4-19.  21-26. 

Act  Pa.  May  15,  1871,  No.  249,  8  6,  pro- 
viding that  "in  all  actions  of  replevin  now 
pending,  or  hereafter  brought,  to  recover  tim- 
ber, lumber,  coal,  or  other  property  severed 
from  realty,  the  plaintiff  shall  be  entitled  to 
recover,  notwithstanding  the  fact  that  the  title 
to  the  land  from  which  said  property  was  sev- 
ered may  be  in  dispute:  provided,  said  plain- 
tiff shows  title  in  himself  at  the  time  of  the 
severance'*— has  no  operation  as  between  ten- 
ants in  common.— Bohlen  v.  Arthurs,  115  U.  S. 
482,  6  S.  Gt  114,  29  L.  Ed.  454. 

9=»12.  Defenses. 

See  42  Cent  Dig.  Replev.  (I  98-110. 

In  Kansas  unliquidated  damages  due  for 
breach  of  warranties  in  the  sale  of  a  machine 
may  be  set  off  in  favor  of  defendant  in  an  action 
of  replevin  brought  by  the  seller  on  the  ground 
of  alleged  breach  of  conditions  in  the  chattel 
mortgage  given  to  secure  the  deferred  pay- 
ments, since  the  plaintiff's  claim  in  such  case 
is  really  founded  on  contract,  though  the  ac- 
tion, in  form,  is  for  a  tort.— Clement  v.  Field, 
147  U.  S.  467,  13  S.  Ct.  358^  37  L.  Ed.  244, 
following  Gardner  v.  Risher,  36  Kan.  93,  10 
P.  584. 

H.  JURISDICTION,    VEHUE*  AND 

PARTIES. 

See  4S  Cent.  Dig.  Replev.  H  llS-Ui. 

Jurisdiction    of    banltriiptcy   court,   flee   Bank- 
ruptcy, ^=»293. 

in.  PROCEEDINGS  FOR  TAKING  AND 
REDEUVERT  OF  PROPERTY. 

[No  paragraphs  or  references  in  tbls  Digest    But 
see  42  Cent.  Dig.  Replev.  §8  126-199.] 


IV.  PI.EADING  AND  EVIDENCE. 

[No  paragraphs  or  references  in  this  Digest    But 
see  42  Cent  Dig.  Replev.  SS  194-196.] 


V.  DAMAGES. 

[No  paragraphs  or  references  In  this  Digest    But 
see  42  Cent  Dig.  Replev.  SS  296-319.] 


VI.  TRIAX^  JUDGMENT,  ENFORCE- 
MENT  OF  JUDGMENT,  AND 


See  42  Cent  Dig.  Replev.  88  820-469. 
Mandamus  to  review  judgment,  see  Mandamus, 

Proper  mode  of  review,  see  Appeal  and  Error, 

Remedy  by  appeal  affecting  right  to  mandamus, 
see  Mandamus,  ^s>4. 

Vn.  UABIUTIES  ON  BONDS  AND 
UNDERTAKINGS. 

Conclusiveness  of  former  judgment,  see  Prin- 
cipal and  Surety,  ^=»145. 

^s»123.  Disol&arse  of  snretiea. 

See  42  Cent  Dig.  Replev.  88  481-486. 

A  redelivery  bond  in  replevin  must  be  re- 
garded as  having  been  entered  into  subject  to 
such  changes  in  remedy  or  procedure  as  do  not 
change  the  contractual  rights  of  the  parties, 
e.  g..  the  statutory^  allowance  of  a  writ  of  er- 
ror from  the  federal  Supreme  Oourt,  to  review 
the  final  judgment  in  the  replevin  suit,  where 
no  such  review  had  thdt'etofore  been  permissible, 
or  subsequent  legislation  authorising  the  is- 
suance 01  an  execution  during  the  pendency 
of  a  writ  of  error  to  review  such  judgment  if 
the  defendant  should  be  ruled  to  give  a  new  re- 
delivery bond  upon  an  affidavit  of  insufficiency. 
—William  W.  Bierce  v.  Waterhouse,  31  S.  Ct 
241.  219  U.  S.  320,  55  L.  Ed.  237. 
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<&s>124.  Extent  of  UabUlty. 

See  42  Cent.  Dig.  Replev.  §8  487-497." 

A  judgment  for  defendant,  and  an  assess- 
ment of  damages,  for  t&e  wrongful  taking,  under 
the  Maine  statute  providing  that  if  it  appears 
that  defendant  is  entitled  to  a  return  of  the 
goods,  he  shall  have  judgment  for  their  return, 
with  damages  for  the  taking,  does  not  prevent 
defendant  'fr6m  recovering  for  a  depreciation 
between  the  taking  and  the  judgment,  in  an 
action  on  the  replevin  bond,  damages  for  such 
depreciation  not  having  been  assessed  in  the 
judgment  in  replevin. — Washington  Ice  Co.  v. 
Webster,  125  U.  S.  426,  8  S.  Ct.  947,  31  L. 
Ed.  799. 

In  an  action  on  a  replevin  bond  for  the 
value  of  ice  taken,  plaintiff  can  recover  the 
value  of  the  ice  taken  at  the  time  it  was  taken, 
and  where  it  was  situated,  for  any  lawful  use 
to  which  it  could  be  put-— Id. 

^=»127.  Aotioxuk 

See  42  Cent.  Dig.  Replev.  fiS  602,  506-&40. 

^=>129.  -—  Oonditioiui  preoedent* 

See  42  Cent  Dig.  Replev.  IS  511-513. 

An  action  upon  the  redelivery  bond  in  re- 
plevin is  not  premature  because  started  during 
the  pendency  of  a  writ  of  error  in  the  Supreme 
Court  of  Hawaii,  to  review  the  judgment  in  the 
replevin  suit,  where,  pursuant  to  Laws  Hawaii 
1908,  c.  32,  IS  17-19,  enacted  after  the  making 
of  the  redelivery  bond,  an  execution  had  been 
.  issued  and  returned  unsatisfied,  because  of  the 
failure  to  give  a  new  redelivery  bond  upon  an 
affidavit  of  insufficiency.— William  W.  Bierce  v. 
Waterhousf ,  31  S.  Ct  241,  219  U.  S.  820»  65  L 
Ed.  237. 


*-v  Eridenoe* 

See  42  Cent  Dig.  Replev.  Sfi  527-531. 

The  finding  of  the  jury  in  the  original  suit, 
in  answer  to  a  special  Interrogatory  by  the 
court,  of  the  value  of  the  property  replevied 
at  the  time  and  place  taken,  is  admissible,  and 
oonclnsive  against  defendants  of  such  value. — 
Washington  Ice  Co.  v.  Webster,  125  U.  S.  426, 
8  S.  Ct  947.  31  L.  Ed.  799. 

Where  the  value  of  the  property  replevied 
is  recited  in  the  bond  and  in  the  writ  in  the 
original  suit,  defendants  are  estopped  to  assert 
that  the  value  of  the  property  taken  was  less 
than  recited,  but  plain tiflE  is  not  precluded 
from  showing  that  the  value  was  greater  than 
such  amount.— Id. 

^s»135.  —  Trial,    Judsment,    aad    re* 

See  42  Cent  Dig.  Replev.  88  532-540. 

Whether  the  evidence  in  a  suit  on  a  re- 
delivery bond  in  replevin  shows  a  tender  of  re- 
delivery of  the  property  by  the  principal  obligor 
after  judgment  requiring  such  return  is  for  the 
jury  to  determine,  upon  proper  instructions. — 
William  W.  Bierce  v.  Waterhouse,  31  S.  Ct 
241,  219  U.  S.  320,  55  L.  Ed.  237. 


REPLKATiON. 


See- 
Equity,  <&=>209-212. 
PleadiRg,  <&=>176-180. 


REPtJRT. 


See~^ 
Banks  and  Banking,   €i=»253,  254,  256. 
Commerce,  ^=»57,  85. 
Eminent  Domain.  ^=»284. 
Equity,  €=»406-410. 
Reference,  €=>82-99. 
Sonrchos  and   Seizures, 
Witnesses,   <©=>292. 


REPORTS. 

See  42  Cent  Dig.  Reports. 
See  Copyrights,  «s»39,  87. 

REPRESENTATION. 

See-— 
Attorney  and  Client,  «s»76-104. 
Banks  and  Banking,  ^=>104-11Q. 
Brokers,  «=»93-103. 
Corporations,  «s>399-432. 

REPRESENTATIONS. 

See- 
Fraud. 

Estoppel,  «=>82-87. 
Insurance,    ^=9256-300. 

REPRESENTATIVES. 

Apportionment  of  Representatives  to  Congress, 

see  United  States,  4=>10. 
Personal    representatives,    see    Qxecutors    and 

Administrators. 

REPUBLICAN  FORM  OF  GOVERN- 
MENT. 

See  Constitutional  Law,  ^=968. 

REPUDIATION. 

Act  of  officer  or  agent  of  corporation,  see  Co^ 

porations,  ^ss>^2Q. 
Contract  of  broker,  see  Brokers,  ^=s>103. 

REPUGNANCY. 

Bill  in  equity,  see  Equity,  ^=s»144. 

Description    of    boundaries,    see    BoundarieSi 


In  instructions  to  jury,  see  Trial,  ^=9243,  358» 
398 

REPUTATION. 

See  Witnesses,  ^=9334-352. 

REQUESTS. 

See— 
Appeal  and  Error,  ^=»21d. 
Criminal  Law,  «=s>824-834. 
Trial,  «s»255-266. 

RESCISSION. 

See- 
Accord  and  Satisfaction,  ^=»21. 
Cancellation  of  Instruments. 
Compromise  and  Settlement,  ^=»18i 
Contracts,  «=»257-261. 
Infants,  ^=»31,  58. 
Insurance,  ^=39229-246.  ' 
Monopolies,   ^==»7. 
Sales,  «=»i08,  112-121. 
Vendor  and  Purchaser,  Cs»106-126. 
Waters  and  Water  Courses,  ^s^liOOl. 

RESCUE. 

See  42  Cent  Dig.  Rescue. 
See  Obstructing  Justice. 

RESERVATIONS. 

Delegation  of  legislative  powers  by  forest  tc- 
serve  act,  see  Constitutional  Law, 
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REVIEW 


Documentary  eTidence  of  jnriadiction  of  offense 
OB  military  reservation,  see  Criminal  Law, 
<^=»429,  564. 

For  grantor,  affecting  validity  of  conveyance  as 
to  creditors  or  subsequent  purchasers,  see 
Fraudulent   Conveyances,   ^=»110-113. 

For  grantor  in  assignment  for  benefit  of  credi- 
tors, see  Assignments  for  Benefit  of  Credi- 
tors, «=»87-d9. 

Indian  reservations,  see  Indians.  ^=:»12. 

In  grants  of  public  lands  to  railroads,  see  Pub- 
Uc  Lands,  «=s>74-79. 

Minerals  and  mining  rights,  see  Mines  and 
Minerals,  ^=»2,  55. 

Power  to  alter  or  amend  corporate  charter,  see 
Constitutional  Law,   ^=»126. 

Public  lands,  see  Public  Lands,  ^=»47-60. 

RES  GEST>L 


Criminal  I<aw,  «=»362-368. 
Evidence,  «s>120-12& 

RESIDENCL 


Appearance,  ^=»19. 

Assignments   for   Benefit   of   Creditors, 

201. 
Domicile. 

Limitation  of  Actions,  ^=»86,  87« 
Bemoval  of  Causes,  ^=»26-61. 

RESIGNATION. 

Corporate  officers,  see- 
Banks  and  Baziking,  ^=»2S& 
Corporations,  ^=32i«. 

RES  IPSA  LOQUITUR. 

See  Negligence,  ^=»121. 

RES  JUDICATA. 


Appeal  and  Error,  ^s»1097-1090, 119S. 

Courts,  ^s»92. 

Judgment,  «s»541>-682,  643-760. 

RESOLUTIONS. 

See  Municipal  Corporations,  ^=»298,  449. 

RESPONDEAT  SUPERIOR. 

See— 
Master  and  Servant,  ^=»301. 
Principal  and  Agent,  ^=»147-16& 

,    RESTORATION. 

Consideration    on  cancellation    of   instrument, 

see  Cancellation  of  Instruments,  ^s»24. 

Lost  instruments,  see  Lost  Instruments, 
2-S. 

RESTRAINT  OF  TRADE. 


Contracts,  ^=»115-118. 
Mcmopolies,  ^=»9^1. 


RESTRICTIONS. 


Jury,  ^=984. 
Perpetuities. 
WUls,  «=5>12-14. 


RESTRICTIVE  COVENANTS. 

See  Injunction,  ^=»68,  59. 

RESULTING  TRUSTS. 

See  Tnuts,  «s>63^-88,  334. 

RETAINER. 

See  Attorney  and  Client,  ^=:>7^104« 

RETIREMENT. 

See- 
Army  and  Navy,  ^=»10,  ISe 
Partnership,  ^==»241.  * 

RETREAT. 

Duty  of  person  assaulted,  see  Homicide, 
118. 

RETROSPECTIVE  LAWS. 

Constitutional    restrictions,    see    Constitutional 

Law,  «=»190-203. 
Retroactive,  operation  of  treaty,  see  Treaties, 

^=»10. 


See- 


RETURN. 


Appeal  and  Error,  ^=9592-609. 
Attachment,  ^=»153. 
Certiorari,  ^=>48-54. 
Equity,  ^s»124. 
Habeas  Corpus,  ^=»73-79. 
Mandamus,  ^s»104. 
Process,  ^==>144,  145. 
Searches  and  Seizures, 
Taxation,  «=5>684. 


REVENUE. 

See- 
Customs  Duties. 
Internal  Revenue. 
Taxation. 

REVERSAL 

Judgment  or  order,  see — 
Appeal  and  Error,  «e=>116a-1180s. 
Criminal  Law,  <9=»1185-1190. 


REVERSIONS. 


See  42  Cent  Dig.  Revers. 

See- 
Bankruptcy,  ^=s»438. 
Escheat 

REVIEW. 

See  42  Cent  Dig.  Review. 

See- 
Aliens,  «=»32. 
Appeal  and  Error. 
Bankruptcy,  ^=»467. 
Certiorari. 

Criminal  Law,  <@=>1006-1193. 
Customs  Duties,  ^=»84,  85. 
District  of  Columbia,  ^=»16b 
Divorce,  ^=»184. 
Eminent  Domain, 
Equity,  «=»443-464. 
Habeas  Corpus. 
Judgment,  ^s»324. 
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Municipal  Corporations,  4=>32L 
Patents,  4=>113. 
Taxation,  <8ss>452-500. 

REVISION. 

Bankruptcy  proceedings,  see  Bankruptcy, 

440-448. 
Municipal  charter,  see  Municipal  Ck>rporations, 

^(m94o 
Statates,  see  Statutes,  «s>167,  231. 

REVIVAL 

Action,  see  Abatement  and  Revival,  ^=:973^76. 
Cause  of  action  barred  by  statute  of  limitations, 

see  Limitation  of  Actions,  ^=»140-157. 
Exemptions  from  taxation,  see  Taxation,  ^s» 

210. 
Judgment,  see  Judgment,  ^=»853-870. 


REVOCATION. 

Particular  contracts,   instruments,    or   orders, 
see — 
Aliens,  ^s»28. 
Charities.  <g=>28i 
Corporations,  ^=9651. 
Electricity,  ^=»4. 
Instruments. 
Insurance,  ^=»16,  22. 
Monopolies,  ^=s>7. 
Physicians  and  Surgeons,  ^=»11. 
Principal  and  Agent,  ^=932-^7, 
Street  Railroads,  ^==>19. 
Treaties,  ^=»6. 
Wills,  <8=»184,  306. 

REVOLUTIONARY  WAR. 

Claims  against  United  States,  see  United  Statat, 

«=9l00. 


REWARDS. 

Scope-Note. 

[INCLUDES  offers,  by  private  persons  or  by  the  government,  of  a  preminm  or  com- 
pensation for  a  special  or  extraordinary  service,  not  limited  to  any  particular  person  or 
persons;  acceptance  of  such  offers  and  performance  of  the  eervices,  and  righta  and  Ua- 
bilities'of  the  parties  thereupon ;  and  actions  for  such  rewards. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis. 

9.  Persons  who  may  receive. 
11. Public  ofBccrs. 


Cross-References, 

See  Bounties. 


Persons  wlio  may  reeelTe. 

8«e  41  Cent.  Dig.  Rewards,  SS  13-16. 


—  Pulillo  officers. 

Bee  42  Cent.  Dig.  Rewards,  89  14.  15. 

The  sondry  civil  appropriation  act  of  March 
3,  1891,  appropriated  $35,000  to  be  expended 
under  tibe  afrection  of  the  attorney  general  "for 
the  detection  and  prosecution  of  crimes  against 
the  United  States,  preliminary  to  indictment." 
Under  authority  of  this  act,  the  attorney  gen- 
eral authorized  a  United  States  marshal  "to 


offer  a  reward  of  $500  for  the  arrest"  of  a 
person  named,  to  be  paid  upon  conviction.  The 
arrest  was  made  by  deputy  marshals,  who 
claimed  the  reward.  Held  that,  as  they  were 
embraced  in  the  general  terms  of  the  appropria- 
tion act  and  of  the  offer  of  reward,  they  were 
thereby  excepted  from  the  operation  of  the  stat- 
utes forbidding  the  payment  of  any  extra  com- 
Sensation  or  allowance  to  any  officers  in  any 
ranch  of  the  public  service.— United  States  ▼* 
Matthews,  19  S.  Ot  413,  173  U.  8.  881,  43  U 
Ed.  73a 


RIGHT  OF  WAY. 

See- 
Easements. 
Railroads,  «=s>62-^2. 
Telegraphs  and  Telephones,  ^s»ll. 

RIOT. 

See  42  Cent.  Dig.  Riot. 

Imposition  of  liability,  due  process  of  law,  see 
donstitutional  Law,  ^s»302 ;  equal  protection 
of  laws,  see  Constitutional  Law,  ^=»246. 


RIPARIAN  RIGHTS. 

See- 
Navigable  Waters,  ^=»39-46. 
Waters  and  Water  Courses,  ^s»34-9SL 


RISKS. 

Assumed  by  servant,  see  Master  and  Servantt 

<S=»204-223,  273,  288.  295. 
Within   insurance  policy,  see   Insurance, 

410-405. 
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SALARY 


RIVERS. 


CoUision,  ^=986-105. 

Navigable  Waters. 

Waters  and  Water  Courses,  <rT>84  08. 


ROADS. 


Highways. 

Municipal  Corporations,  4b»664-686L 

Street  ttailroads. 

Turnpikes  and  ToU  Roads. 

ROBBERY. 

(No  pangrmphs  or  references  in  this  Digest  But 
■ee  41  Cent.  Dig.  Rob.] 

ROLLS. 

Assessment  roll,  see  Taxation,  ^=»41d-446. 

ROMAN  CATHOLIC  CHURCH. 

Capacity  of  Church  in  Philippine  Islands,  to 
hold  property  acquired  by  giit,  see  Religious 
Societies,  ^=>16. 

ROSIN. 

See  Trover  and  Conversion,  ^s»32,  84,  08. 

ROYALTIES. 

See- 
Mines  and  Minerals.  ^=»70,  79. 
Patents,  «=s>218,  219. 

RULE  IN  SHELLEY'S  CASE. 

See  Wills,   «s»eO& 

RULES. 

Congress,  see  United  States,  ^s»18. 
Rules  of  procedure  in  bankruptcy,  see  Bankrupt- 
cy, «=»22. 

s 

RULES  OF  COURT. 


Appeal  and  Brror,  ^=»206,  370,  488,  592,  633, 
645,  692,  719.  730,  745,  753,  803,  811,  826, 
865,  926,  112^. 

Courts,  «=>82,  382,  38a 

Trial,  «=s>282. 

RULES  OF  NAVIGATION. 

« 

S«e  Cirilirioii,  «s>2-2d,  107. 


RULES  TO  SHOW  CAUSL 

See  Mandamus,  ^s»157. 

RUSSIAN  THISTLE. 

Penalty  for  failure  to  cut  as  denial  of  equal 
protection  of  laws,  see  Constitutional  Law, 
^ss>247.  ^ 

SABBATH. 

See  Sunday. 

SACCHARINE. 

Duty  on,  see  Customs  Duties,  ^=s>2%. 

SAFE  DEPOSIT  COMPANIES. 

See- 
Taxation,  ^=»859. 
Warehousemen,  ^s»2. 

Due  process  of  law,  see  Constitutional  Law,  ^s» 

296. 
Impairment  of  charter  power,  see  Constitutional 

Law,  «=»129. 
Impairment    of    contracts,    see    Constitutional 

Law, 


«=»154. 


SAFES. 


Requirement  of  insurance  policy  as  to  keeping 
books  and  papers  in  safe,  see  Insurance,  ^=> 
335. 

SAFETY  APPLIANCES. 

See- 
Appeal  and  Error,  ^=:»719. 
Commerce,  ^s»5,  8,  10,  27. 

.  Constitutional  Law,  ^=»62. 
Courts,  ^=9382. 
Master   and   Servant,   «=s>88,  110,   111,  204. 

228,  278,  288. 
Railroads,  «=»229,  264. 
Territories,  ^:;»8. 


SAILORS. 


See  Seamen. 


SAKE. 

See  Customs  Duties,  ^=»44^ 

SALARY. 

See- 
Army  and  Navy,  ^=»18. 
Corporations,    ^s>308. 

District  and  Prosecuting  Attorneys,  ^s»4-6. 
Judges,  ^:;»22. 
Officers,  <@=>93-101. 
Principal  and  Agent,  ^=:»81~85. 
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0 

Scope-Note, 

[INCLUDES  transfers  of  ownership  of  personal  property,  absolute  or  conditional,  for 
a  price  in  money  or  its  equivalent;  contracts  for  sach  transfers,  express  or  implied,  ex- 
ecutory  or  executed ;  bills  of  sale  and  other  instruments  in  writing  cohveying  absolute  ti- 
tle to  goods  not  given  as  security  merely;  rights  and  liabilities  of  parties  to  such  trans- 
fers, contracts,  or  Instrumentd  in  general;  and  remedies  relating  thereto. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis, 

I,  Requisites  and  Validity  of  Contract. 

#=s»3.  Sale  distinguished  from  other  transactions. 

6.  Pledge. 

8.  Consignment  for  sale. 

15.  Parties. 

17.  Participation  in  and  relation  to  transaction. 

22.  Offer  to  sell,  and  acceptance  thereof. 

32.  Contracts  by  correspondence. 

35.  Validity  of  assent  in  general. 

37*  Misrepresentation  and  fraud  by  seller. 

38.  In  general. 

42.  Misrepresentation  and  fraud  by  buyer. 

43.  In  general. 

62.  Evidence. 

II.  Construction  of  Contract. 

«=»  61.  Executory  or  executed  contracts. 
67.  Subject-matter.' 

71.  Quantity,  and  ascertainment  thereof. 

74.  Price,  expenses,  and  costs  of  transportation. 

76. Amount  agreed  on. 

77.  Ascertainment  under  provisions  of  contract 

81.  Time  of  delivery. 

87.  Evidence  to  aid  construction. 

III.  Modification  or  Rescission  of  Contract 

(A)  By  Agreement  of  Parties.  , 

«=»  94.  Operation  and  effect. 

(6)  Rescission  by  Seller. 

^=»108.  Acts  constituting  rescission. 

(C)  Rescission  by  Buyer. 
«s>112.  Right  to  rescind. 

117. Failure  to  deliver. 

121.  Estoppel  or  waiver. 

IV.  Performance  of  Contract 

(A)  Title  and  Possession  of  Seller. 

[No  paragraphs  or  references  in  this  Digest    Bat  see  43  Cent  Dig.  Sa]e% 
f§  330-^«8.] 

(B)  Bills  of  Sale. 

[No  paragraphs  or  references  in  this  Digest.    But  see  43  Cent.  Dig.  Salei^ 
§8  339-349.] 

(C)  Delivery  and  Acceptance  of  Goods. 

165.  Acts  constituting  delivery. 

161. Delivery   to    or   through    carrier   or   other   inter* 

mediary. 

164.  Quantity  delivered,  and  effect  of  excess  or  deficiency. 

165.  Quality,  fitness,  and  condition  of  goods. 
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IV.  Pcrf  ormiancc  of  Contract — Contmucd. 

(C)  DELIVERY  AND  Acceptance  oif  Goods — Continued. 

«=»166.  In  general. 

170.  Effect  of  default  or  delay  in  delivery. 

171.  Excuses  for  default  or  delay  in  delivery. 
173.  Prevention  by  acts  of  buyer. 

176.  Estoppel  or  waiver  m  general. 

177.  Obligation  to  accept  in  generaL 
181.  Evidence. 

^  (D)  Payment  o?  Price. 

V.  Operation  and  Effect. 

(A)  Transfer  of  Title  as  Between  Parties. 

€=»  198:  Specific  articles  or  goods. 

201.  Delivery  and  acceptance. 

202.  Payment  of  price. 

214.  Articles  or  goods  to  be  produced  or  manufactured. 

215.  Biir  of  sale  or  other  instrument  of  conveyance. 

(B)  Rights  and  Liabilities  of.  Seller  as  to  Third  Persons. 

^=s>219.  Title  and  rights  in  general. 

225.  Actions  between  seller  and  third  persons. 

(C)  Rights  and  Liabilities  of  Buyer  as  to  Third  Persqns. 

«=»  226.  Title  and  rights  in  general.        ' 

(D)  Bona  Fide  Purchasers. 

^=»234.  Nature  and  grounds  of  protection  in  generaL 

. 

VI.  Warranties. 

«=»247.  Warranty  distinguished  from  other  grounds  of  liability. 

249.  Stipulations  part  of  contract  of  sale. 

265.  Implied  warranty  of  quality,  fitness,  or  condition* 

270.  Inspection  by  buyer. 

273. Fitness  for  purpose  intended. 

276.  Construction  and  operation. 
279. Subject-matter  and  scope. 

VII.  Remedies  of  Seller. 

(A)  Stoppage  iN  Transitu. 

[No  paragraphs  or  references  In  tbis  Digest.    But  see  43  Cent.  Dig.  Sales, 
88  824-866.] 

(B)  Lien. 

^=9  813.  Waiver,  loss,  or  discharge. 

(C)  Recovery  oe  Goods  Dei^ivered  or  Proceeds  Thereof, 

€=»316.  Right  to  reclaim  goods  in  general. 

(D)  Resale. 

[No  paragraphs  or  references  In  tills  Digest    But  see  43  Gent.  Dig.  Sales, 
88  914-026.] 

(E)  Actions  eor  Price  or  Value. 

^=s>341.  Right  of  action. 

343, 344. Price  or  value. 

346.  Defenses.  - 

347.  In  general. 

848.  Set-off  and  counterclaim. 

352.  Pleading. 

353.  Declaration,  complaint,  or  petition. 

356.  Evidence. 

357.  Presumptions  and  burden  of  proof. 

360.  Amount  of  recovery. 

■  '  ■  ■ 
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VII.  Remedies  of  Seller — Continued. 

(F)  Actions  ]?or  Damages. 

^s>371.  Conditions  precedent. 
372.  Defenses. 

VIII.  Remedies  of  Buyer. 

(A)  Recovery  of  Price. 

391.  Right  of  action. 


(B)  Recovery  of  Goods. 

[No  paragraphs  or  references  In  this  Digest     But  see  43  Gept.  Dig. 
Sales,  H  1140-1145.] 

(C)  Actions  for  Breach  of  Contract. 

^=9  405.  Right  of  action. 

406.  Conditions  precedent. 
418.  Damages. 

(D)  Actions  and  Counterclaims  for  Breach  of  Warranty. 

^s>428.  Right  to  defend,  recoup,  set  off,  or  counterclaim  in  action 
for  price. 

438.  Evidence; 

439.  Presumptions  and  burden  of  proof. 

441.  — —  Weight  and  sufficiency. 

443.  Tri^l. 

445.  Questions  for  jury. 

IX.  Conditional  Sales. 

450.  Nature  of  sales  on  condition. 

453.  Conditional   sales   distinguished   from   other  transactions. 

464.  In  general." 

459.  Contracts  creating  conditions  on  transfer  of  title  in  gen- 
eral. 

471.  Operation  and  effect  of  conditions  as  to  third  persons. 

472.  In  general. 

478.  Remedies  of  seller. 

479.  In  general. 

Cross-References. 


Oombihfitlons  to  control  see  Monopolies,  ^=»17. 

ConcIusiveneBs,  as  against  buyer,  of  judgment, 
against  seller,  see  Judgment,  ^:b682. 

Declaration  by  seller  as  evidence  against  buyer 
and  subsequent  purchasers,  see  Evidence,  <^ 
231. 

Estoppel  by  sale,  see  Estoppel,  ^=»94. 

Exercise  of  power  of  sale  in  mortgage,  see  Mort- 
gages, <&=>833-^79. 

Injuries  from  sale  of  explosive  mixture  of  coal 
oil  and  gasoline,  see  Explosives,  ^=»9. 

License  restrictions  on  sale  of  patented  articles, 
see  Patents,  ^==>209,  212.  259. 

Market  value  of  property  shown  by  sales  or  of- 
fers to  purchase  or  sell,  see  Evidence,  ^=»323. 

Parol  or  extrinsic  evidence  to  contradict  or  vafy 
contract  of  sale,  see  Evidence,  ^=»400. 

Prior  public  sale  of  invention  as  affecting  pat- 
entability, see  Patents,  ^s»75-79. 

Preferences  by  debtor,  see  Bankruptcy.  ^e»158- 
185. 

Regulation  of  commerce,  see  Ck>mmerce,  ^s»40, 
60. 

Regulation  of  weights  and  measures,  see  Weights 
and  Measures. 

Retention  of  possession  or  apparent  title  by  sell- 
er as  element  of  fraud  as  to  creditors  or  subse- 
quent purchasers,  see  Fraudulent  Conveyanc- 
es, <&=>131-149. 

Validity  as  to  creditors  or  subsequent  purchas- 
.ers,  see  Fraudulent  Conveyances. 


Solet  Jty  or  io  particular  eUute»  of  perBom, 

See- 
Brokers,  ^=998,  94. 
Bankruptcy,  «=!>15&-186»  256-270. 
Executors   and    Administrators,   ^s»157-160, 

345-380; 
Guardian  and  Ward,  ^=»76-112. 
Infants,  €=>36-39. 
Patents,  ^=»216. 
Railroads,   <83=>12&-129. 
Receivers.  «=»132-14e. 
Tenancy  in  Common,  ^=9 19. 
Trusts,  <&=>188-202. 

N 

Sal€8  of  particular  specieM  of,  or  a$tat6$  09 
interetU  in,  properip. 
See- 
Bills  and  Notes,  «=?>311-326. 
Corporations,  ^s»113-143. 
Druggists,  ^=»2. 

Executors  and  Administrators,  ^=»845-38D. 
Guardian  and  Ward,  «=»76-112. 
Husband  and  Wife,  ^s>267. 
Intoxicating  Liquors. 
Mines  and  Minerals,  ^s»34,  63-65. 
Mortgages,  «=»272-295,  333-379,  505-{»4. 
Municipal  Corporations,  ^s»940-948. 
Pledges,  ^=»56. 
Public  Lands,  ^=>54,  61. 
Railroads,  «=»125-129. 
Telegraphs  and  Telephones,  ^s»16b 
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Trusts,  «=>188-202. 
Veodor  and  Purchaser. 

8ale9  on  judicial  or  other, proeeedinfft, 
^^ 

Attachment,  ^ss>194-202. 
Bankruptcy.  «=»117,  256-270. 
Execution,  «=;»219-d06. 


See— 
Executors  and  Administrators,  ^=:9345-380. 
Guardian  and  Ward,  ^=s>76-112. 
Infants,  <@=>36-39. 
Mortgages,  <s=>505-554. 
Municipal  Corporations,  ^3»573-679l 
Receivers,  <g=>132-146. 
Taxation,  ^=s>616-687. 


I.   REQUISITES  AND  VAI.IDIT7  OF 

OONTRACT. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  «s»89,  90. 

^s»3.  Sale     diatingiiislted     foom     other 
traaaaotioiia. 

See  43  Cent.  Dig.   Sales,   9S  8-19;    82  Cent  Dig. 
Land,  ft  Ten.  8  7. 

^s»6.  — —  Pledge* 

See  48  Cent.  Dig.  Sales,  |  14. 

Where  accounts  receivable  were  transferred 
as  collateral  for  advances  to  be  made  on  ac- 
ceptable accounts,  but  which  the  transferor 
was  to  collect  at  its  own  expense  and  retain  the' 
proceeds,  except  discount  and  advances  made, 
held  not  a  sale,^but  a  pledge. — Home  Bond  Co. 
V.  McChesney,  36  S.  Ct.  170,  239  U.  S.  568,  60 
L.  Ed.  444,  affirming  decree  210  F.  893,  127  C. 
C.  A.  552. 


— •»  Coaaigiiment  for  sale* 

See  48  Cent.  Dig.  Sales.  H  18,  18. 

A  consignment  of  goods  to  the  "care"  of  an- 
other, to  be  shipped  to  a  foreign  country,  and 
there  sold  to  the  best  advantage,  any  loss  re- 
sulting from  sale  below  the  invoice  price  to  be 
borne  by  consignors,  and  profits  in  excess  there- 
of to  be  equally  divided,  and  consignee  to  bear 
expenses  of  shipment,  and  to  return  free  of 
charge  i^ny  goods  not  sold,  is  a  bailment,  and  the 
bailee  is  not  absolutely  liable  for  loss  by  in- 
evitable accident— Sturm  v.  Boker,  150  U.  S. 
312,  14  S.  Ct  99,  37  L.  Ed.  1093. 

0=»15*  Parties* 

€ee  43  Cent  Dig.  Sales,  IS  86-80. 

^=»17.  —  PartioipatloiL  in  and  relation 
to  transaction. 

See  48  Cent  Dig.  Sales,  !!  26-80. 

A  contract  was  made  by  A.,  of  Charleston, 
with  D.,  of  Baltimore,  for  the  sale  and  delivery 
to  A.,  at  Charleston,  of  2,500  tons  of  kainit,  to 
be  shipped  from  August  to  October,  1880,  at  a 
fixed  price,  cash  on  deliveir  of  each  cargo.  The 
kainit  was  to  come  from  R.,  at  Hamburg.  D. 
procured  G.,  for  a  commission  paid  him  by  D., 
to  send  to  R.  a  credit  on  London  for  the  amount 
of  2,500  tons  of  kainit  in  five  cargoes,  under 
which  R.  obtained  the  money.  G.  paid  drafts 
against  the  credit  to  the  amount  of  the  cargoes, 
^e  declarations  and  invoices  by  R.,  presented 
before  the  consul  at  Hamburg,  named  Gr.  as  the 
consignee  at  Charleston,  and  the  bills  of  lading 
made  the  cargoes  deliverable  at  Charleston  to 
G.  or  his  assigns.  These  papers  were  sent  to  A. 
before  any  of  the  cargoes  arrived,  with  an  in- 
voice for  each  cargo  in  the  shape  of  a  bill  made 
out  thus:  A.  bought  of  G.  a  cargo  of  kainit 
shipped  by  such  a  vessel,  such  a  quantity,  such 
a  price;  and  a  power  of  attorney,  under  which 
A.^s  agent,  as  attorney  for  G^,  entered  the 
cargoes  at  the  customhouse  at  Charleston  in 
Februarv  and  March,  1881,  as  imported  by  G., 
and  made  oath  that  G.  was  the  owner.  A.  re- 
ceived and  accepted  the  cargoes.  Held,  that 
G.  was  the  owner  of  the  cargoes,  and  sold  and 
delivered  them  to  A.,  to  be  paid  for  on  delivery 
free  from  any  claim  growing  out  of  the  con- 


tract of  A.  with  D.  or  R.  for  an^  breach  of  that 
contract  as  to  the  time  of  shipping  the  cargoes ; 
and  that  A.  was  liable  to  G.  for  the  price  of 
the  cargoes,  with  interest  from  their  delivery. — 
Atlantic  Phosphate  Co.  v.  Grafilin,  114  U.  S. 
492.  5  S.  Ct  967,  29  L.  Ed.  221. 

^=»22.   Offer     to    sell,    and     aooeptanee 
tliereof. 

See  48  Cent  Dig.   Soles,   SS  89-48:    U  Cent  Dig. 
Contracts.  S§  71.  76. 

An  offer  to  sell  2,000  to  6,000  tons  of  rails 
at  a  certain  rate  and  within  a  certain  time,  in 
reply  to  a  request  to  quote  prices  for  2,000  to 
5,000  tons,  is  not  accepted  by  an  order  for  1,200 
tons,  and  when  such  order  is  rejected,  a  subse- 
quent order,  within  the  contract  time,  for  2,000 
tons,  does  not  operate  to  revive  the  offer,  and 
to  make  a  sale.— Minneapolis  &  St  L.  Ry.  Co. 
V.  Columbus  Rolling-MiU  Co.,  119  U.a  149,  7 
S.  Ct  168,  30  U  fid.  376. 

^=^32.   Contracts  by  oorrespondonee. 

See  43  Cent  Dig.  Sales.  |  69. 

Plaintiff  wrote  defendant,  ordering  certain 
railroad  iron,  in  reply  to  which  defendant  wrote 
accepting  the  order,  and  promised  to  deliver  the 
iron  at  the  place  and  terms  named  in  plain- 
tiff's order.  Held,  there  was  a  contract  under 
which  defendant  was  bound  to  deliver  the  iron. 
—Wheeler  v.  New  Brunswick  &  C.  R.  Co.,  115 
U.  S.  29,  6  S.  Ct  1061,  1160,  29  L.  Ed.  341. 

^=s>35.  Validity  of  assent  in  general. 

See  43  Cent  Dig.  Sales.  88  08,  64. 

Defendants'  general  agent  after  being  in- 
structed not  to  add  to  defendants*  stock  by  pur- 
chasing more  goods,  agreed  with  plaintiffs,  who 
had  knowled|[e  of  such  instructions,  to  pur- 
chase a  quantity  of  goods  from  them  for  defend- 
ants, and  surreptitiously  put  them  among  the 
stock  and -sell  them,  and  procure  payment  from 
defendants,  as  he  might  be  able  to  do,  without 
their  knowledge.  The  goods  were  so  furnished 
and  sold,  the  proceeds  going  to  defendants. 
Heldy  that  plaintiffs  cannot  sue  for  goods  sold 
and  delivered,  as  there  was  no  valid  sale.— 
Schutz  V.  Jordan,  141  U.  S.  213,  11  S.  Ct  906. 
35  L.  Ed.  705,  affirming  judgment  (C.  C.)  32  F. 
55. 

^c937.  Misrepresentation   and  frand  liy 
seller. 

See  48  Cent  Dig.  Sales.  88  66-8S. 


— »  In  generaL 

See  43  Cent  Dig.  Sales.  89  66-77,  85. 

In  an  action  on  promissory  notes  given  for 
the  purchase  price  of  property,  false  representa- 
tions of  plaintiff  respecting  the  property,  to  con- 
stitute a  defense,  must  be  shown  to  have  been 
made  fraudulently,  with  an  intent  to  deceive, 
and  that  defendant  had  a  right  to  rely  upon 
them,  and  did  rely  upon  them  to  his  injury. — 
MarshaU  v.  Hubbard,  117  U.  S.  416,  6  S.  Ct 
806,  29  L.  Ed.  919. 

^=»42.  Misrepresentation  and   fraud  by 
bnyer. 

See  43  Cent.  Dig.  Sales,  88  86-100. 


This  Dieest  ia  eompiled  o^  tbe  Xey-Nnmber  System.    For  explanation,  see  pace  iii« 


fc>48 


SALES,  I,  II 


[Sup.CtDig.— Page  VOX} 


— —  In  t^enertCL 

See  48  Cent.  Dig.  Sales.  SS  86-92.  97-100. 

A  sale  to  a  firm  induced  by  a  false  repre- 
sentation, though  honestly  made,  that  its  as- 
sets exceeded  three  times  its  liabilities,  may  be 
rescinded.— Turner  v.  Ward,  154  U.  S.  618,  14 
S.  Ct.  1179,  23  L.  Ed.  391. 

^=:»52.   Eiridence. 

See  43  Cent.  Dig.  Sales.  SS  118-144.  1045. 

In  an  action  for  the  price  of  rai^s  sold  as 
clean  rags,  but  which  defendant's  evidence  tend- 
ed to  show  were  infected  with  smallpox,  and 
caused  the  smallpox  to  break  out  among  his 
workmen,  the  plaintiff  admitted  that  the  rags 
were  collected  in  a  region  where  the  smallpox 
was  raging,  and  that  he  bought  from  all  dealers 
indiscriminately.  He  testifi^  that  the  rags  had 
lain  in  his  warehouse  for  a  year,  and  that  no 
disinfectants  were  used  on  tnem.     A  letter  of 

glaintiff's  sent  with  the  first  invoice  stated  that 
e  did  not  then  have  all  the  rags  on  hand ;  and 
workmen  in  defendant's  mill  testified  that  the 
rfigs,  when  opened,  smelt  strongly  of  disin- 
fectants. Held,  that  there  was  sufficient  evi- 
dence to  go  to  the  jury  that  plaintiff  knew  the 
rags  to  be  infected.— Dushane  v.  Benedict,  120 
U.  S.  630,  7  S.  Ct.  696,  30  L.  Ed.  810. 

An  invoice  is  not  a  bill  of  sale,  nor  is  it 
evidence  of  a  sale.  It  is  a  mere  detailed  state- 
ment of  the  nature,  quantity,  or  cost  of  the 
goods,  or  price  of  the  things  invoiced,  and  is  as 
appropriate  to  a  bailment  as  a  sale ;  and  hence, 
standing  alone,  it  cannot  be  regarded  as  evi- 
dence of  title.— Sturm  v.  Boker,  150  U.  S.  312. 
14  S.  Ct  99,  37  L.  Ed.  1093,  following  Dowo 
V.  National  Exch.  Bank,  01  U.  S.  618,  2«S  L.  Ed. 
214. 

n.  ooirsTRuoTioir  of  oontbaot. 

Parol  or  extrinsic  evidence,  see  Evidence,  ^=s> 
400. 

^^61.   Ezeontory  or  ezeouted  oontraots. 

See  43  Cent  Dig.  Sales,  SS  162-170. 

When  goods  not  yet  in  existence  are  sold  to 
a  distant  buyer,  the  undertaking  that  they  shall 
possess  certain  qualities  is  a  condition  precedent 
to  any  obligation  of  the  vendee;  and  if,  upon 
their  arrival,  they  are  found  not  to  conform  to 
the  contract,  he  is  not  bound  by  •their  delivery 
to  the  carrier  for  their  value,  but  may  rescind 
the  sale,  and  recover  from  the  seller. — ^Pope  v. 
AUis,  115  U.  S.  363,  6  S.  Ct  69,  29  L.  Ed. 
393. 

The  two  drafts  of  a  contract,  one  of  which 
was  signed  by  one  of  the  parties  and  delivered 
to  the  other  respectively,  provided  for  a  sale  by 
defendant  to  plaintiff  of  the  plates  of  a  book, 
including  copyright  and  certain  other  incidents, 
for  a  certain  price,  and  contained  the  particu- 
lars of  such  sale  and  various  other  provisions, 
and  agreed  with  each  other,  except  only  aa  Xo 
the  territory  in  which  defendant  should  have 
an  exclusive  right  to  sell  certain  of  plaintiff's 
publications.  Correspondence  ensued  aa  to  cer- 
tain matters  in  relation  to  Uie  contract,  and  as 
to  a  dispute  about  the  territory  to  be  allowed 
defendant  for  the  sale  of  the  book.  This  dis- 
pute was  settled,  and  the  plates  were  shipped, 
and  a  bill  of  sale  made,  and  the  price  was  paid 
according  to  the  contract,  and  was  stated  by 
plaintiff  to  be  in  full  settlement,  and  was  so 
receipted  by  defendant  Defendant  alleged  that 
the  drafts  were  merely  preliminary  statements, 
and  were  not  intended  as  a  definite  contract. 
Held,  that  the  sale  of  the  book  and  plates  was 
complete,  and  that  plaintiff,  having  afterwards 
furnished  defendant  with  the  booK  and  other 
publications,  according  to  the  contract,  and 
defendant  having  prepared  and  published  anoth- 
er book,  there  could  be  no  revesting  ot  title 
because  of  disputes  as  to  otlier  provisions  of 
the  contract  in  which  the  copyright  and  plates 


were  not  referred  to,  though,  in  relation  to  such 
provisions,  plaintiff  conceded  there  was  no  con- 
tract between  them. — ^Thompson  v.  Hubbard, 
131  U.  S.  123,  9  S.  Ct  710,  33  L.  Ed.  76. 

^=»67.   Snbjeot-matter. 

See  43  Cent  Dig.  Sales.  SS  182-202;    U  Cant   Dig. 
Contracts.  S  892. 

^=^71.  — -  Quantity,  and  asoertalnment 
thereof. 

See  43  Cent  Dig.  Sales.  SS  189-196. 

Where  claimant's  bid  to  furnish  oats  to  a 
military  station  at  a  certain  rate  was  accepted 
for  less  than  half  the  amount  for  which  bids 
were  invited,  and  the  circular  of  information 
to  bidders  advised  him  that  the  bidder  whose 
proposal  was  accepted  would  be  required  to  en- 
ter into  contract  to  perform  it,  he  will  be  pre- 
sumed to  have  known  that  he  had  a  successful 
competitor  in  the  bidding  as  to  the  rest  of  the 
oats  needed,  and  the  fact  that  his  contract  pro- 
vided that  he  sh6uld  supply  the  quantity  stated 
in  his  bid,  more  or  less,  "or  such  other  quan- 
tity, more  or  less,  as  may  be  required,  from  time 
to  time,  for  the  wants  of  such  station,'^  be- 
tween certain  dates,  "in  such  quantities  and  at 
such  times  as  the  receiving  officer  may  require," 
will  not  justify  the  contention  that  he  was 
bound  to  deliver,  and  the  United  States  to  re- 
ceive, in  addition  to  his  bid.  all  the  oats  needed 
at  the  station  between  the  dates  mentioned,  and 
a  refusal  to  receive  oats  in  excess  of  the  amount 
of  his  bid  is  nx)t  a  breach  of  the  contract — Mer^ 
riam  v.  United  States,  107  U.  S.  437,  2  S.  Ct- 
536,  27  li.  Ed.  531. 

d     ttosta     of 


^s»74.  Price,     expenses, 
transportation. 

See  4S  Cent  Dig.  Sales.  SS  203-213. 

^=s>7S,  — —  Amount  agreed  OB» 

See  48  Cent.  Dig.  Sales,  S  204. 

Where,  by  the  terms  of  a  contract  for  the 
purchase  of  granite,  the  purchaser  agrees  to 
pay  the  full  cost  of  the  labor,  tools,  lind  ma- 
terials used  in  cutting,  dressing,  and  boxing  the 
granite,  and  "insurance  on  the  same,"  he  is  not 
liable  for  insurance,  where  none  was  ever  taken 
out  by  the  seller.— dTillson  v.  United  States,  129 
U.  S.  101,  9  S.  Ct  255,  32  L.  Ed.  636. 

^s»77.  —  Ascertainment  nnder   provl* 
sions  of  contract* 

See  43  Cent  Dig.  Sales.  SS  208-212. 


Where  the  purchaser  of  granite  is  to  "i 
sume  all  risk  of  damage  to  cutting  on  said 
stone  while  being  transported  to  the  site'*  of  the 
building  in  the  construction  of  which  it  is  to  be 
used,  and  a  cargo  of  granite  la  sunk  at  sea, 
but  the  cutting  is  uninjured,  he  is  not  liable 
for  any  part  of  the  expense  incurred  in  raising 
the  cargo.— Tillson  v.  United  States,  129  U.  S. 
101,  9  S.  Ct  255,  32  Ix  Ed.  636w 

^s»81.  Time  of  delivery. 

See  43  Cent  Dig.  Sales.  SS  217-223. 

The  cause  of  the  failure  was  that  the  fur- 
nace by  which  the  pig  iron  was  to  be  made  was 
shut  down  for  want  of  charcoal.  The  contract 
excepted  delay  by  reason  of  "accidents  and 
strikes."  But  the  failure  to  have  sufficient 
charcoal  on  hand  was  not  shown  to  be  due  to 
these  contingencies.  Held  no  excuse  for  non- 
performance.—Cleveland  Rolling  Mill  Co.  v. 
Rhodes,  121  U.  S.  255.  7  S.  Ct  882,  30  U  Ed. 
920. 

Plaintiffs  sold  defendant  about  8,000  tons  of 
pig-iron,  to  be  shipped  as  rapidly  as  possible 
during  the  season  of  1880,  to  defendant  at 
Clev^md,  the  portion  made  after  close  of  navi- 
gation of  1880  to  be  shipped  on  the  openinit  of 
navigation  of  1881,  or  as  soon  thereafter  as 
possible.  Three  thousand  four  hundred  tons 
were  shipped  in  1880,  3,500  were  ready  at  the 
opening  of  navigation  in  1881,  but  the  balance 
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was  not  manufactured  until  later.  Defendant 
refused  to  receive  that  shipped  in  1881.  Held, 
that  time  was  of  the  essence  of  the  contract, 
and  that  defendant  was  not  bound  to  accept  any 
portion  of  that  shipped  in  1881. — Id. 

A  contract  for  the  sale  of  hay  to  the  Unit- 
ed States,  under  an  advertisement  providing 
that  awards  made  under  accepted  bids  will  pro- 
vide that  the  quantities  awarded  may  be  in- 
creased or  decreased  at  the  option  of  the  Unit- 
ed States,  not  exceeding  20  per  cent.,  and  that, 
if  the  troops  of  the  United  States  should  be 
wholly 'or  in  part  withdrawn,  the  award  shall 
become  inoperative  to  the  extent  of  such  reduc- 
tion, and  that  deliveries  shall  begin  in  five 
days  from  the  date  of  the  award,  and  proceed 
at  daily  rates  of  at  least  one-sixtieth  of  amount, 
or  in  such  quantites  and  at  such  times  after- 
wards as  may  be  designated  by  the  chief  quar- 
termaster— ^is  not  broken  by  a  suspension  for 
some  time  of  orders  for  hay  after  the  withdraw- 
al of  troops,  and  a  continuation  of  orders  for  a 
period  of  ten  months  after  the  award,  although 
the  market  value  of  hay  is  much  greater  during 
the  later  than  the  earlier  part  of  such  period. 
Judgment  (1902)  37  Ct.  CI.  281,  affirmed.— St. 
I^uis  Hay  &  Grain  Co.  v.  United  States,  24  S. 
Ct.  47.  191  U.  S.  159,  48  L.  Ed.  130. 

^=s>87.  Eridenee  to  aid  constraotton. 

See  43  Cent.  Dig.  Sales,  SS  2S9-247.  1046. 

Plaintiff  sold  defendant  company  a  number 
of  matched  barrel  headings,  to  be  piled  and  de- 
livered on  its  premises,  and  there  counted  by  its 
employ^  to  determine  the  amount  of  advances 
for  which  plaintiff  mi^ht  draw.  The  final 
matching,  counting,  and  inspection  of  the  barrel 
headings  was  to  be  al  Cleveland,  where  they 
were  to  be  shipped.  It  was  agreed  that  not  less 
than  one-half  the  whole  number  of  headings 
should  be  full  two-piece  headings,  and  that 
when  of  more  than  two  pieces  they  were  to  be 
counted  as  two.  The  court  ruled,  In 'an  action 
for  an  alleged  balance,  that  the  inspector's 
final  count,  if  made  fairly,  and  in  the  exercise 
of  his  best  judgment,  was  binding  on  the  par- 
ties. Held,  it  was  not  error  to  admit  evidence 
of  the  counts  by  both  parties  of  the  whole  num- 
ber of  single  pieces,  and  submit  to  the  jury  a 
comparison  between  them,  as  a  means  of  estab- 
lishing error  in  the  count  of  matched  headings. 
—Standard  Oil  Co.  v.  Van  Btten,  107  U.  S. 
325, 1  S.  Ot.  178,  27  U  Ed.  319. 

in*  MODincATioir  or  resoissioh 

OF  CONTRACT. 

(A)  BY  A6BEBMENT  OF  PARTIEa 

^=>04.  Operation  and  elf  eet. 

See  48  Cent.  Dig.  Sales,  S  260. 

Plaintiff  had  purchased  coal  of  defendants, 
and  had  notified  them  of  a  shortage  in  the 
weight,  whereupon  they  had  allowed  him  credit 
for  it.  Several  years  after,  plaintiff  sued  defend- 
ants for  breach  of  a  contract  for  the  purchase 
of  a  cargo  of  iron.  Held,  that  defendants  could 
not  reopen  the  allowance  for  shortage,  and 
plead, it  as  a  counterclaim,  where  the  evidence 
did  not  show  that  the  claim  for  shortage  was 
false.— Roberts  v.  Benjamin,  124  U.  S.  64,  8 
S.  Ct.  393,  31  L.  Ed.  334. 

(B)  RESCISSION  BY   SELLER. 

^=>108.  Aets  eonstttnting  reseission. 

See  48  Cent  Dig.  Sales,  SS  277-279. 

Defendant  accepted  in  writing  an  offer  of 
the  vice  president  of  a  railroad  company  to  sell 
1,000  tons  of  old  rails.  The  vice  president  the 
same  day  accepted  the  order.     Some  days  later 


the  vice  president  forwarded  to  defendant  a 
ratification  of  the  sale,  which  stated  the  tonto^ 
be  "of  2,000  pounds.''  Defendant  answered  that 
the  sale  needed  no  ratification,  that  **per  ton'* 
meant  a  ton  of  2,240  pounds,  and  asked  for  a 
reply.  None  was  received  until  the  time  for 
delivery  of  the  rails,  when  a  tender  was  made  of 
1,000  tons,  at  gross  weight  of  "2.240  pounds 
per  ton."  Held^  that  the  contract  had  not  been 
repudiated,  and  defendant  was  bound  to  receive 
the  rails. — Wheeler  v.  New  Brunswick  &  C  R. 
Co.,  115  U.  S.  29,  5  S.  Ct.  1061,  1160,  29  L. 
Ed.  341. 

Shipments  of  iron  ore,  as  required  by  a  con- 
tract of  sale,  were  made  from  the  place  of  de- 
livery, until,  by  reason  of  the  apprehended  in- 
solvency of  the  vendee,  the  vendor  suspended 
further  shipments.  At  that  time  the  vendor 
had  at  the  place  of  delivery  the  balance  of  the 
ore,  which  by  the  contract  was  to  be  subject  to 
its  order  until  forwarded,  but  did  not  offer  to 
make  any  further  shipments,  and  did  not  give  no- 
tice of  its  readiness  to  do  so;  nor  did  the  vendee 
corporation,  nor  its  receiver,  who  meanwhile  had 
been  appointed,  ciall  for  the  ore,  or  offer  cash  in 
payment.  Held,  that  the  vendee's  insolvency 
did  not  release  the  vendor  from  offering  to  de- 
liver the  property,  and  that  the  evidence  justi- 
fied the  conclusion  that  the  contract  had  been 
rescinded.—Florence  Min.  Co.  v.  Brown,  124  U. 
S.  385,  8  S.  Ct.  531.  31  L.  Ed.  424. 

(O  RESCISSION   BY    BUYER. 

^s»112.  Rl^ht  to  reseind. 

See  48  Cent  Dig.   Sales,  SS  286-294. 

^s»117.  — —  Failnre  to  dellTer, 

See  4S  Cent.  Dig.  Sales,  S  291. 

Under  a  contract  made  in  Philadelphia  for 
the  sale  of  **5,000  tons  iron  rails,  for  shipment 
from  a  European  port  or  ports,  at  the  rate  of 
about  1,000  tons  per  month,  beginning  Febru- 
ary, 1880,  but  whole  contract  to  be  shipped 
before  August  1,  1880,  at  $45  per  ton  of  2,240 
lbs.  custom  house  weight,  ex  ship  Philadelphia; 
settlement,  cash,  on  presentation  of  bills  accom- 
panied by  custom-house  certificate  of  weight; 
sellers  not  to  be  compelled  to  replace  any  par- 
cel lost  after  shipment"— the  sellers  are  bound 
to  ship  1,000  tons  in  each  month,  from  Febru- 
ary to  June,  inclusive,  except  that  slight  and 
unimportant  deficiencies  may  be  made  up  in 
July ;  and  if  only  400  tons  are  shipped  in  Feb- 
ruary, and  885  tons  in  March,  and  the  buyer 
accepts  and  ^ays  for  the  Februai^  shipmoit  on 
its  arrival  m  March,  at  the  stipulated  price, 
and  above  its  market  value,  and  in  ignorance 
that  no  more  has  been  shipped  in  February,  and 
is  first  informed  of  that  fact  after  the  arrival  of 
the  March  shipments,  and  before  accepting  or 
paying  for  either  of  them,  he  may  rescind  the 
contract  by  reason  of  the  failure  to  ship  about 
1,000  tons  in  each  of  the  months  of  February 
and  March.— Norrington  v.  Wright,  115  U.  S. 
188,  G  S.  Ct.  12,  20  U  Ed.  366,  affirming  (C. 
C.)  6  F,  768. 

^=»121.  Estoppel  or  walTer. 

See  43  Cent.  Dig.  Sales,  SS  296-301. 

Where  the  title  to  railway  cars,  built  to  or* 
der,  passed  at  the  time  of  shipment,- the  right  of 
rescission,  if  any  such  thereafter  existed  on  ac- 
count of  defects  in  the  brakes,  was  lost  by  the 
purchaser's  subsequent  demand  that  the  de- 
fects be  remedied,  and  his  expressed  willingness 
to  pay  for  the  cars  as  soon  as  this  was  done, 
taken  in  connectioii  with  the  seller*s  assurances 
that  he  would  remedy  the  defects  at  his  own 
cost,  and  his  continued  attempts  to  do  so. — 
Pullman  Palace  Car  Co.  v.  Metropolitan  St. 
Ry.  Co.,  157  U.  S.  M,  15  S.  Ct.  503,  39  U  Ed. 
632, 
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IV.   PEBFORMAirOE    OF    OONTBAOT. 

(A)   TITLE  AND  POSSESSION  OF  SELLER. 

[No  paraffrapha  or  references  ln«  this  Digest    But 
see  43  Cent.  Dig.  Sales,  SS  380-838.] 

(B)  BILLS  OF  SALE. 

[No  paragraphs  or  references  In  this  Digest    But 
see  48  Cent  Dig.  Sales,  fiS  339-349.] 

(C)  DELIVERY   AND  ACCEPTANCE  OF 

GOODS. 

To  satisfy  statute  of  frauds,  see  Frauds,  Statute 
of,  «=»89,  90. 

^=»155.   Acts  oonstitiitins  dellTery. 

See  43  Cent  Dig.  Sales,  SS  367-385. 

^s»16l.  — ^  DellTery  to  or  thronch  o 
iler  or  other  Intermediary. 

See  43  Cent  Dig.  Sales,  SS  877-: 


Delivei:y  of  paper  purchased  by  the  United 
States  for  the  public  printing  office  in  the 
Philippine  Islands  to  the  carrier  designated 
by  tne  goyernment,  coupled  with  the  accept- 
ance by  the  government  of  the  bills  of  lading 
made  to  the  consignee  or  his  order,  constitute 
a  delivery  to  the  United  States,  relieving  the 
seller  of  risk  of  injury  during  shipment,  al- 
though the  words  "f.  o.  b.  Manila"  were  used 
in  the  proposal  by  which  the  negotiation  was 
commenced,  where  the  context  and  subsequent 
correspondence  showed  that  these  words  were 
used  as  implying  that,  inasmuch  as  the  freight 
to  Manila  was  to  be  included  in  the  purchase 
price,  it  was  to  be  primarily  defrayed  by  the 
seller.  Judgment.  R.  P.  Andrews  &  Co.  v. 
United  States  (1906)  41  Ct  CI.  48,  affirmed.— 
United  States  v.  R.  P.  Andrews  &  Co.,  28 
S.  Ct.  100,  207  U.  S.  229,  52  L.  Ed.  185. 

^=;»164.   Quantity  delivered*  and  elfeetof 
excess  or  delloiency. 

See  4S  Cent  Dig.  Sales,  SS  886-890. 

The  delivery  and  receipt  of  4,634  tons  of 
coal,  under  a  contract  for  the  delivery  and  ac- 
ceptance of  "about  5,000  tons,**  does  not  so 
complete  the  contract  as  to  entitle  the  vendee 
for  that  reason  to  refuse  a  tender  of  the  re- 
maining 360  tons.  Judgment,  J.  J.  Moore  & 
Co.  V.  United  States,  38  Ct  CI.  590,  reversed. 
—Moore  v.  United  States,  25  S.  Ct  202,  196  U. 
S.  157,  40  li.  Ed.  428. 


^=»165.  Quality,  fitness,  and  condition  of 
soods. 

See  43  Cent  Dig.  Sales,  SS  8S1-401. 


— —  In  seneraL 

See  48  Cent  Dig.  Sales.  SS  391-400,  402. 

A  contract  called  for  machinery  capable  of 
applying  a  pressure  of  1,500  tons  to  a  bale  of 
tan-bark.  Held  broken,  unless  the  machinery 
furnished  was  such  as  would  work  efficiently, 
and  be  capable  of  continuous  operation  for  tiie 
ordinary  duration  of  such  mechanism,  con- 
structed for  similar  uses,  and  be  able  to  deliver 
a  pressure  of  1,500  tons  to  every  bale  for  the 
length  of  time  such  a  machine  should  work  un- 
der prudent  and  reasonable  management — Mc- 
Qowan  v.  Axncrican  Pressed  Tkn  Bark  Co.,  121 
U.  S.  675,  7  S.  Ct  1315,  30  U  Ed.  1027. 

^s»170.  Elfeet  of  default  or  delay  in  de- 
liTory. 

See  48  Cent  Dig.  Sales,  S  424. 

Where  a  contract  for  the  sale  of  milling 
machinery  contains  no  stipulation  for  damages 
resulting  to  the  purchasers  from  delay  in  fur- 
nishing it,  and  there  is  nothing  in  the  special 
circumstances  attending  the  transaction  from 
which  an  understanding  can  be  inferred  that 
the  purchasers  are  to  be  reimbursed  for  any 
loss  of  profits   arising   from   such   delay,   they 


cannot,  in  an  action  for  the  price,  set  off  the 
profits  which  they  would  have  realized  from  the 
sale  of  flour  had  the  machinery  been  furnished 
at  the  time  specified  in  the  contract. — ^Howard 
V.  Stillwell  &  Bierce  Mfg.  Co.,  139  U.  S.  199.  11 
S.  Ct.  600,  35  L.  Ed.  147. 

^s»171.  Exonses  for  defavlt  or  delay  in 
delivlsry. 

See  43  Cent  Dig.  Sales,  SS  425-436. 


^=5>1.73. 


P^OTontion  by  aets  of  bny- 


er. 


See  43  Cent  Dig.  Sales,  SS  ^481-433. 

Where  one  who  had  contracted  to  purchase 
rails  to  be  manufactured  for  him,  neglected, 
upon  request,  to  direct  how  they  should  be  drill- 
ed, and  finally  repudiated  the  contract,  held, 
that  the  manufacturer  was  not  bound  to  make 
the  rails,  tender  them  to  the  purchaser,  and,  on 
refusal  to  accept,  sell  them  for  the  purchaser's 
account;  but  that,  by  showing  he  was  at  all 
times  ready  to  perform  the  contract  upon  re- 
ceiving the  necessary  directions,  he  could  recov- 
er the  profit  which  he  would  have  made  upon 
the  contract— Hinckley  v.  Pittsburgh  Bessemer 
Steel  Co.,  121  U.  S.  264,  7  S.  Ct  875,  30  L. 
Ed.  967,  affirming  judgment  (C.  C.)  Pittsburgh 
Bessemer  Steel  Rail  Co.  v.  Hinckley,  17  F.  58i. 

^=9176.  Estoppel  or  waiver  in  ceneral. 

See  48  Cent  Dig.  Sales,  SS  436-444. 

When,  under  a  contract  to  furnish  patented 
articles,  goods  are  furnished  which  are  either 
defective  or  of  a  different  kind,  but  not  entire- 
ly worthless,  the  purchaser,  if  he  does  not  ten- 
der them  back  or  make  any  complaint  for 
many  months,  cannot  complain,  in  a  subsequent 
suit,  of  an  instruction  that  the  measure  of 
damages  is  the  difference  between  the  contract 
price  and  the  actual  value  of  the  thing  deliver- 
ed.— Cincinnati  Siemcns-Lungren  Gas  Illumi- 
nating Ca  V.  Western  Siemens-Lungren  Co., 
152  U.  S.  200.  14  S.  Ct  523,  38  L.  Ed.  411. 

^s»177.  Obligation  to  aeeept  in  s^n^vAi- 

See  43  Cent  Dig.  Sales,  SS  445-460. 

Under  a  contract  for  the  sale  of  '*500  tons 
No.  1  Shotts  (Scotch)  pig  iron,  at  $26  per  ton 
cash,  in  bond  at  New  Orleans*  shipment  from 
Glasgow  as  soon  as  'possible ;  uelivery  and  sale 
subject  to  ocean  risks — shipment  from  Glasgow 
is  a  material  part  of  the  contract,  and  the  buy- 
er may  refuse  to  accept  such  iron  shipped  as 
soon  as  possible  from  Leith,  and  arriving  at 
New  Orleans  earlier  than  it  would  have  arrived 
by  the  first  ship  that  could  have  been  obtained 
from  Glasgow.— If^ley  v.  Pope,  115  U.  S.  213, 
6  S.  Ct  19,  29  U  Ed.  372,  reversing  (C.  C.) 
Pope  V.  Filley,  9  F.  65. 

A  contract  for  the  sale  of  sugar  described 
it  as  "shipping  or  to  be  shipped  •  •  •  per 
steamer  E.,"  the  price  to  be  so  much  per  pound 
"ex  ship."  There  were  also  clauses,  "Sea  dam- 
aged, if  any,  to  be  taken  at  a  fair  anovrance," 
and  "No  arrival,  no  sale."  Held  that,  the  su- 
gar having  been  put  on  board  the  E.,  the  pur^ 
chaser's  duty  to  receive  it  was  not  aff^ected  by 
the  fact  that  during  the  voyage,  owing  to^  an 
accident  to  the  vessel,  part  of  the  sugar  was 
transferred  to  another  vessel  for  transportation. 
—Harrison  v.  Fortlage,  161  U.  S.  57,  16  £L  Ot. 
488,  40  L.  Ed.  616. 

^s»181.  Evidenee. 

See  43  Cent  Dig.  Sales,  ||  4Tt-4>l. 

In  an  action  for  goods  sold  and  deUvered, 
on  an  issue  as  to  the  quality  of  the  goods  fur- 
nished at  a  particular  tlme^  it  is  competent  for 
plaintiff  to  prove  the  quality  of  similar  goods 
furnisthed  to  another  person  at  the  same  time  if 
he  further  shows  that  the  goods  furnished  each 
were  of  the  same  kind  and  quality.— Ames  v. 
Quimby,  106  U.  S.  342,  1  S.  Ct  116,  27  L.  Ed. 
1 100. 
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In  an  action  to  recover  a  balance  due  upon 
a  contract  to  supply  an  ore  crusher,  payments 
made  after  the  crusher  begins  work,  while  not 
conclusive,  indicate  that  for  a  while,  at  least, 
it  satisfied  the  conditions  of  the  contract,  and 
are  properly  to  be  considered  in  determining  the 
merits  of  the  action. — Chateangay  Ore  &  Iron 
Co.  V.  Blake,  144  U.  S.  476.  12  S.  Ct.  731,  3t 
Ix  Ed.  510. 

(D)  PAYMENT  OP  PRICE. 
See  48  Cent.  Dig.  Sales,  |8  4M-611. 

See  Interest,  ^=s>7. 

Mortgaged    property,    see    Chattel    Mortgages, 
<S=>153. 

V.   OPEBATIOir  AHD  EFFECT. 

(A)  TRANSB^ER  OF  TITLE  AS  BETWEEN 

PARTIES. 

^s»108.  Speelflc  articles  or  soods. 

See  48  Gent  Dig.  Sales.  §9  516-560; 

^S9201.  — —  DeliTery  and  aeoeptanee. 

See  48  Cent  Dig.  Sales.  »  629-541. 

In  Kentucky,  where  the  common-law  rule 
with  respect  to  sales  of  personalty  prevails,  a 
sale  of  crops  passes  title  as  soon  as  the  bargain 
is  struck,  without  any  delivery  or  payment.— 
Briggs  V.  United  States,  143  U.  S.  346,  12  S. 
Ct.  391,  36  L.  Ed.  180,  reversing  judgment 
25  Ct  CL  126. 

Acceptance  passing  title  with  right  to  re- 
scind if  on  inspection  the  quality  does  not  cor- 
respond with  the  specifications  held^  to  result 
from  receipt  by  carrier  on  its  own  line  of  hay 
delivered  to  it  under  a  contract  with  the  ven- 
dor.—Delaware,  L.  &  W.  R.  Co.  V.  United 
States,  34  S.  Ct  65,  231  U.  S.  303,  58  L.  Ed. 
269. 

^=»202.  — —  Payment  of  prioe. 

See  43  Cent  Dig.  Sales,  8S  642-551. 

In  Kentucky,  where  the  common-law  rule 
with  respect  to  sales  of  personalty  prevails,  a 
sale  of  crops  passes  title  as  soon  as  the  bar- 
gain is  struck,  without  any  delivery  or  pay- 
ment.—Briggs  V.  United  States,  143  U.  S.  346, 
12  S.  Ct.  391,  36  L.  Ed.  180,  reversing  judg- 
ment 25  Ct   CI.  126. 

^=>214.  Articles  or  goods  to  be  produced 
or  laaiiiifactiLred. 

See  43  Cent  Dig.  Salee.  U  571-573. 

Where  the  government  contracts  with  an 
individual  for  the  construction  of  a  steam  bat^ 
tery  for  harbor  defense,  and  agrees  to  make  ad- 
vances for  the  purchase  of  materials  to  aid  in 
its  construction,  title  to  the  property  does  not 
ptass  to  the  United  States  until  the  comple- 
tion of  the  structure,  and  its  acceptance  by  the 
authorities  of  the  government  duly  appoint- 
ed for  that  purpose,  notwithstanding  the  mate- 
rials purchased  with  such  advances  were  stamp- 
ed with  the  letters  U.  S.  to  prevent  their  diver- 
sion to  other  uses.— Clarkson  v.  Stevens,  106 
U.  S.  505,  1  S.  Ct  200,  27  L.  Ed.  130. 

The  facts  that  advances  were  made  out  of 
the  purchase  money  according;  to  the  contract, 
for  the  cost  of  the  work  as  it  progressed,  and 
that  the  government  was  authorized  to  require 
the  presence  of  an  agent  to  join  in  certifying 
to  the  accounts,  are  not  conclusive  evidence  of 
an  intent  that  the  property  in  the  ship  should 
vest  in  the  United  States  prior  to  final  delivery. 
—Id. 

Crops  to  be  grown  constitute  an  exception 
to  the  general  rule  that  the  title  to  property  can- 
not be  affected  by  a  sale  before  it  has  come  into 
existence ;    and  such  a  sale,  though  made  before 


the  seed  is  planted,  will  cause  the  title  to  vest 
as  soon  as  the  crop  appears. — ^Briggs  v.  United 
States,  143  U.  S.  346,  12  S.  Ct  391,  36  Ia  Ed. 
180,  reversing  judgment  25  Ct.  CL  126. 

Cable  railway  cars  were  built  on  order, 
without  specifications  as  to  the  brakes^  and 
part  of  them  were  inspected  at  the  builder's 
shops,  as  required  by  the  contract  These  were 
pronounced  satisfactory^  and  directions  were 
given  to  finish  the  remainder  in  the  same  man- 
ner, and  forward  them.  Held,  that  the  title  to 
all  passed  at  the  time  of  shipment,  notwith- 
standing the  existence  of  latent  defects  in  the' 
brakes,  which  were  only  disHosed  when  put  in 
operation  on  the  purchaser's  road. — ^Pullman 
Palace  Car  Co.  v.  Metropolitan  St  By.  Co., 
157  U.  S.  94,  15  S.  Ct  503,  39  L.  Ed.  632. 

^=:»215.  Bill  of  sale  or  other  iBStrument 
of  conTcyanee. 

See  48  Cent.  Dig.  Sales,  Sfi  674-679. 

Under  an  agreement  reciting  that  the  seller 
had  on  the  day  of  its  execution  "sold"  the  tliere- 
in  described  cattle  to  the  purchaser,  guarantee- . 
ing  the  title,  and  providing  the  mode  of  pay- 
ment, the  title  passes  to  the  purchaser,  not- 
withstanding the  provision  that  the  seller  is  to 
retain  possession  of  a  part  of  the  herd  until  the 
last  payment. — Arkansas  Valley  Lund  &  Cattle 
Co.  V.  Mann,  130  U.  S.  69,  9  S.  Ct  458,  32  L. 
Ed.  854. 

(B)  RIGHTS  AND  LIABILITIES  OP  SELL- 
ER  AS  TO  THIRD  PERSONS. 

^s»219.  Title  and  rigrhts  in  s^neraL 

See  4S  Cent.  Dig.  Sales,  S8  688-603. 

A  chattel  mortgage  taken  by  an  anteced- 
ent creditor  who  knows  that  the  debtor  has 
procured  the  goods  fraudulently  cannot  be  sus- 
tained against  defrauded  vendors  of  the  prop- 
erty, whether  they  elect  to  rescind  the  sale 
and  replevin  the  goods  or  to  sue  for  the  pur- 
chase price  and  attach  the  goods.  Judgment^ 
60  P.  534,  8  Okl  239,  affirmed.— Browning  V. 
De  Ford,  20  S.  Ct  876,  178  U.  S.  196,  44  U  Ed. 
1033. 

^=»225.  Actions      between      seller     and 
tKlrd   persons. 

See  43  Cent.  Dig.  Sales,  fifi  616-625. 

In  detinue  by  a  seller  of  machinery  to  re- 
cover the  same  from  one  in  possession  under 
chattel  mortgages  given  bv  the  purchaser,  plain- 
tiff cannot  be  permitted  to  testifpr  that  the 
written  contract  of  sale  was  qualified  by  an 
oral  guaranty,  and-  that  the  machinei^y  was 
not  accepted  as  fulfilling  the  same;  especially 
as  such  conditions  were  in  favor  of  the  pur- 
chaser, and  his  act  in  giving  the  mortgages 
constituted  a  waiver  thereof.— Van  Winkle  v. 
Crowell,  146  U.  S.  42,  13  S.  Ct  18,  36  U  Ed. 
880. 

(Q  RIGHTS  AND  LIABILITIES  OF  BUY- 
ER AS  TO  THIRD  PERSONS. 

^s»226.   Title  and  rishts  in  s^neraL 

See  43  Cent.  Dig.  Sales,  Sfi  626-644,  652. 

The  execution  and  delivery,  by  the  presi- 
dent of  a  corporation,  of  a  bill  of  sale  of  a 
stock  of  goods  which  were  to  be  sold  and  the 
proceeds  applied  upon  its  indebtedness  t6  the 
vendee,  was  not  accompanied  or  followed  by 
the  open,  visible,  and  notorious  change  of  pos- 
session required  by  the  law  of  Illinois  to  pro- 
tect the  goods  from  attachment  by  the  cred- 
itors of  the  vendor  where  the  onl^  acts  indi- 
cating a  change  of  ownership  consisted  in  in- 
suring the  goods  in  the  name  of  the  vendee,, 
opening  a  new  set  of  books,  billing  all  the 
goods   sold   in   the  name   of   the   vendee,    and 
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pladnjT  the  proceeds  of  such  sales  to  its  cr<^d- 
it»  while  the  stock  of  goods  remained  in  the 
custody  of  t^e  same  persons  as  theretofore,  and 
was  apparently  in  the  possession  of  the  vendor 
so  far  as  appeared  to  the  public,  and  was  sold 
,  in  the  same  way  as  theretofore  down  to  the 
.  day  of  the  attachment.  Judgment,  88  F.  446,  31 
C  C.  A.  682,  aflirmed.— Dooley  v.  Pease,  21 
a  Ct  329.  180  U.  S.  126,  45  L.  Ed.  457. 

(D)  BONA  FIDE  PURCHASERS. 

^s»234.  Ifature  and  gfrouiicUi  of  proteo« 
tion.  in  geneTtmX* 

See  «  Cent  Dig.  Sales,  99  645,  667-677,  679,  680. 

An  innocent  purchaser  from  a  willful  tres- 
passer stands  in  uie  same  position,  and  must  re- 
spond for  the  value  of  the  property  when  it 
came  into  his  hands.— E.  E.  Bolles  Wooden- 
Ware  Co.  V.  United  States,  1  S.  Ct  398,  106 
U.  S.  432,  27  L.  Ed.  230. 

V7.  WARRANTIES. 

'Involuntary  petition  in  bankruptcy  based  on 
claim  for  damages  arising  out  of  breach  of 
mortgage,  see  Bankruptcy,  ^=>76. 

^s»247.   Warranty     dlstin^^nished     from 
other  grounds  of  liability. 

See  43  Cent.  Dig.  Sales,  99  707-710. 

^=:»249.  — ^  Stipulations    part    of   -oon- 
traot  of  sale. 

Sm  tt  Cent  Dig.  Sales,  9  708. 

A  written  contract  of  sale  of  varnish,  etc:, 
provided:  *These  goods  to  be  exactly  the  same 
quality  as  we  make  for  [certain  third  persons], 
and  as  per  sample  bbls.  delivered;"  and  con- 
tinued: ^Turpentine  copal  varnish  at  65  cts. 
per  gallon;  turpentine  japan  dryer  at  55  cts. 
per  gallon."  Held,  that  the  latter  terms  were 
but  stipulations  as  to  price,  and  imported  no 
warranty  that  the  goods  delivered  should  be 
articles  know;!  to  the  trade  by  those  names, 
and  of  a  certain  standard  of  quality.— De  Witt 
V.  Berry,  134  U.  S.  306,  10  9.  Ct  536,  33  L. 
Bd.  896. 

^=»!B65.  Implied    irarranty    of    quality, 
fitness,  or  eondiilon. 

See*4S  Cent  Dig.  Sales.  99  743,  746,  747.  764-779. 

^=»270.  -^  Inspeetion  by  linyer. 

See  43  Cent  Dig.  Sales.  99  766-7(8. 

A  bridge  company,  having  partiallv  executed 
a  cotitxact  for  the  construction  of  a  bridge,  en- 
tered into  a  written  agreement  with  a  person, 
whereby  the  latter  undertook,  for  a  named  sum, 
and  within  a  specified  time,  to  complete  its  erec- 
tion. The  subcontractor  agreed  to  assume  and 
pay  for  all  work  done  and  material  furnished 
up  to  that  time  by  the  company.  Assuming  this 
work  to  have  been  sufficient  for  the  purposes  for 
which  it  was  designed,  the  subcontractor  pro- 
ceeded with  his  undertaking,  but  the  insufficien- 
cy of  the  work  previously  done  by  the  com- 
pany was  disclosed  during  the  progress  of  the 
erection  of  the  bridge.  No  statement  or  rep- 
resentation was  made  by  the  company  as  to  the 
quality  of  the  work  it  had  done.  Its  insuffi- 
<nency,  however,  was  not  apparent  upon  inspec- 
tion>  and.  could  not  have  been  discovered  by 
the  subcontractor  until  actuallv  tested  during 
the  erection  of  the  bridge.  Held,  th&t  the  law 
implied  a  warranty  that  the  work  sold  or  trans- 
ferred to  the  subcontractor  was  reasonably  suf- 
ficient for  the  purposes  for  which  the  company 
knew  it  was  designed. — ^Kellogg  Bridge  Co.  v. 
Hamilton,  110  U.  S.  108,  3  S.  Ct.  537,  28  L.  Ed. 
86. 

Fitness  for  pnrpose  intend- 

See  43  Cent  Dig.  Sales.  99  772-776. 

Though  there  is  evidence  that  the  purchaser 
of  A  refrigerating  machine  had  theretofore  used 


ice  to  cool  his  brewery  to-  a  certain  tempera- 
ture, and  that  the  seller  knew  this,  no  warranty 
can  be  implied,  under  a  contract  by  whidi  a  par- 
ty agrees  to  furnish  another  with  a  No.  2 
suse  refrigerating  machine,  as  constructed  by  the 
party  of  the  first  part,  to  be  put  up  and  put  in 
operation  in  the  brewery,  that  the  machine 
would  produce  the  same  temperature  without 
the  use  of  ice.— Seitz  v.  Brewers'  Refrigerating 
Mach.  Cp.,  141  U.  S.  510, 12  S.  Ct  46,  35  I*.  Ei 
837. 

^=>276.  Oonstmetion  and  operation. 

See  48  Cent  Dig.  Sales.  99  780-796. 


— —  SnbSeet-matter  and  voope* 

See  43  Cent  Dig.  Sales.  99  783-792. 

Where  iron  is  sold  under  an  agreement  that 
it  shall  ''be  in  accordance  with  an  analysis 
furnished  in  a  letter,"  of  a  named  date,  this 
amounts  to  a  warranty  that  the  iron  shall  not 
contain  a  greater  proportion  of  phosphorus  than 
specified  in  that  analysis.— Albany  &  Rensselaer 
Iron  &  Steel  Co.  v.  Lundberg,  121  U.  S.  451,  7 
S.  Ct  958,  30  L.  Ed.  982. 

VII.   REMEDIES  OF  SJSLLESU 

(A)  STOPPAGE  IN  TRANSITU. 

[No  paragraphs  or  references  in  this  Olgsst    Bnfc 
see  43  Cent  Dig.  Sales,  98  8S4-856.3 

(B)  LIEN. 
See  Bankruptcy,  ^=»211. 

^=9313.  WalTer,  loss,  or  disebars** 

See  43  Cent  Dig.  Sales,  99  870,  872.  878-884. 

The  sellers  of  personal  property  brought  an 
action  to  enforce  their  lien,  and  thereafter  be- 
gan an  action  of  detinue.  Held  that  the  for- 
mer action,  asserting  title  in  the  defendants, 
althougfh  it  was  dismissed  by  the  plaintiffs  with- 
out trial,  barred  the  action  of  detinue. — Van 
Winkle  v.  Crowell,  146  U.  S.  42,  13  &  Ct 
18,  36  L.  Ed.  880. 

(C)  RECOVERY   OF   GOODS  DELIVERED 
OR  PROCEEDS  THEREOF. 

^s»316.  Bisbt  to  reelaim  sooda  in  ce»" 
er«L 

See  43  Cent  Dig.  Sales.  99  890-896. 

In  an  action  by  the  vendee  of  certain  cattle 
against  the  vendor  and  others  for  converting 
them,  the  defense  being  that  the  sale  was 
conditional  and  that  the  vendor  had  the  right 
to  retake  possession,  the  court  charged  that 
if  the  bill  of  sale  in  evidence  was  not  given  to 
pass  the  absolute  title,  but  simply  to  enable 
plaintiff  to  get  possession  of  the  cattle,  and  if 
it  was  agreed  that  they  were  to  remain  the  prop- 
erty of  the  vendor  until  certain  notes  given 
for  the  purchase  were  paid,  the  vendor  still  re- 
tained the  title  and  had  the  right,  on  default, 
to  retake  the  cattle  and  sell  them,  but  that  if 
there  was  no  sudi  agreement,  and  the  notes 
were  given  and  accepted  as  absolute  payment, 
without  reservation  of  lien,  the  vendor  could 
have  no  right  to  retake  the  cattle ;  also,  in  sub- 
stance, that  an  express  or  special  agreement 
was  necessary  before  the  notes  could  be  deemed 
to  have  been  received  in  satisfaction  of  the 
original  debt  Held  no  error  of  which  defend- 
ants could  complain.— Segrist  v.  Crabtree,  131 
U.  S.  2S7,  9  S.  Ct  687.  33  U  Ed.  125,  affirming 
Crabtree  v.  Segrist,  3  r<.  M.  (Johns.)  278»  6  P. 
202. 

(D)  RESALE. 

[No  paragraphs  or  references  In  this  Digest  But 
see  43  Cent  Dig.  Bales,  99  914-926.] 
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(E)  ACTIONS  FOR  PRICE  OB  VALUE. 

See  Monopolies,  ^s»23. 

On  sale  of  intoxicating  liquors,  see  Intoxicating 
Liquors,  ^s»329. 

^s»341.  Rislftt  of  aotlon. 

See  43  Gent.  Dig.  Sales,  fiS  943-968. 

^=>343,  344.  — —  Prioe  or  taIuo. 

See  43  Cent  Dig.   Salea,   H  947-965. . 

That  fi  contract  for  the  sale  of  har  to  the 
United  States  is  invalid,  under  Rev.  St  U.  S. 
I  3744  [U.  S.  Comp.  St  1901,  p.  2510],  be- 
cause it  had  not  been  reduced  to  writing  and 
signed  by  the  contracting  parties,  does  not  en- 
title the  contractor,  after  furnishing  the  hay  and 
receiving  the  contract  price,  to  maintain  a  quan- 
tum valebat  on  the  ground  that  the  value  of 
the  hay  ha^  increased  from  the  time  of  the  con- 
tract to  the  tiftie  of  delivery.  Judgment,  37  Ct 
CL  281,  affirmed.— St  Lohis  Hay  &  Grain  Co. 
V.  United  States,  24  S.  Ct  47,  101  U.  S.  159, 
48  Lw  Ed.  130. 

^s»346.  Defensos. 

6ee  43  Cent  Dig.  Sales,  H  96S-9M. 

^s»347.  -^  In  seneraL 

See  43  Cent  Dig.  Sales.  H  963-973;    U  Cent  Dig. 
ContracU,  I  1196. 

In  an  action  to  recover  damages  for  the 
sale  of  county  bonds  purporting  to  be  genuine 
and  valid,  but  which  turned  out  to  be  worth- 
lew,  where  the  plaintiff  in  his  complaint  makes 
out  a  case  of  tort  for  the  breach  of  an  express 
warranty  in  the  sale  of  the  bonds,  he  is  entitled 
to  recover  if  he  establishes  the  breach  of  war- 
ranty, without  proving  a  scienter,  though  the 
complaint  contains  every  allegation  essential 
to  support  an  action  for  deceit — Shippen  v. 
Bowen,  122  U.  S.  575,  7  S.  Ct  1283.  30  L. 
Ed.  1172. 

In  an  action  for  the  balance  of  purchase 
money  it  is  not  error  to  exclude  evidence  that 
by  agreement  with  plaintiff  defendant  was  to 
retain  it  as  a  deposit  in  fraud  of  the  plaintiff's 
creditors,  since  such  agreement,  if  proved, 
would  not  relieve  defendant  from  responsibility 
to  account  for  it— Block  v.  Darling,  140  U. 
S.  234, 11  S.  Ct  832,  35  L.  Ed.  476. 

Recovery  on  a  contract  for  the  purchase 
of  cattle  cannot  be  defeated  because  Hens  exist- 
ed on  those  not  stated  to  be  subject  to  liens, 
where  the  possibility  of  such  liens  was  contem- 
plated by  the  contract,  and  they  were  satisfied 
out  of  the  purchase  money.  Judgment,  Snyder 
v.  Stribling  (1907)  89  P.  222,  18  Okl.  168,  af- 
firmed.—Snyder  V.  Rosenbaum,  30  S.  Ct.  73,  215 
U.  S.  261,  54  L.  Ed.  186. 

A  purchaser  of  cattle  and  feed  cannot  defeat 
a  recovery  of  all  of  the  purchase  money  because 
of  a  deficiency  in  the  stated  amount  of  feed, 
where  all  the  cattle  are  delivered,  and  the  recited 
amount  of  feed  is  not  guaranteed,  and  he  acts  on 
his  own  inspection.— Id. 

Failure  to  deliver  cattle  within  the  time 
specified  by  the  contract  will  not  defeat  a  recov- 
ery of  the  purchase  money,  where,  by  statute, 
time  is  not  of  the  essence  of  the  contract  unless 
by  its  terms  expressly  so  provided,  ai^  the  cat- 
tle were  accepted  without  objection  on  that 
ground. — Id. 

6=:»348.  — —  Sef-olf  and  oonnterolalm. 

Seo  43  Cent  Dig.  Sales.  H  973-986. 

Where  the  plaintiff  contracted  to  erect  a 
telescopic  gas  holder  for  the  defendant,  in  an 
action  brought  to  enforce  payment  of  the  price, 
the  court  will  not  allow  the  defendant  to  set 
off  damages  for  delay  in  completion,  when  the 
defendant's  evidence  fails  to  prove  that  any 
date  for  the  completion  of  the  gas  holder  was 
fixed    by    the    contract. — ^Minneapolis    Gaslight 


Co.  V.  Kerr-Murray  Mfg.  Co.,  122  U.  S.  300, 
7  S.  Ct  1187,  30  L.  Ed.  1190. 

Where  a  purchaser  has  lost  the  right  to 
rescind  a  purchase  of  railway  cars  on  account 
of  defect  in  the  brakes,  and  refused  to  use  the 
cars,  the  purchaser's  only  remedy,  when  sued 
for  the  price,  was  to  reduce  the  recovery  by  an 
amount  sufficient  to  procure  the  substitution 
of  new  brakes  for  the  defective  ones. — ^Pullman 
Palace  Car  Co.  v.  Metropolitan  St.  Ry.  Co.,  157 
U.  S.  94,  15  S.  Ct.  508,  39  L.  Ed.  632. 

^=»362.  Floadins. 

See  43  Cent  Dig.  Sales,  S8  995-1043. 


— —  Deolarationt    eomplalaty    or 
potition. 

See  43  Cent  Dig.  6ales,  H  996-1004. 

Machinery  was  sold  under  a  contract  which, 
after  guarantying  operativeness,  economy,  dura- 
bility, and  horse  power,  further  provided  that 
the  purchasers  should  use  fair  and  honorable 
means  to  satisfy  themselves,  before  the  defer- 
red payments,  fell  due,  that  the  machinery  was 
working  to  ''their  satisfaction,*'  and,  if  it  was 
not,  should  notify  the  seller  to  comply  with  the 
contract  in  60  days,  in  default  whereof  they 
might  either  declare  the  contract  ^*full  paid," 
or  have  a  return  of  money  already  paid,  and 
damages,  after  which  the  seller  could  remove 
the  machinery.  Held  that,  in  suing  upon  the 
contract,  it  was  only  necessary  for  the  seller 
to  allege  delivery  of  the  articles  and  the  ex- 
piration of  the  time  for  the  deferred  payments, 
and  any  matters  arising  under  the  above  pro- 
visions were  matters  of  defense  to  be  brought 
forward  by  the  purchasers.— Buckstaff  v.  Rus- 
sell &  Co.,  151  U.  S.  626,  14  S.  Ct  448,  38  L. 
Ed.  292. 

^=5>356.  Erldence.' 

See  43  Cent  Dig.  Sales,  SI  1044-1069. 

^=:»357.  — —  Presiuiiptioiftfl  and  Irarden  of 
proof. 

See  43  Cent  Dig.  Sales,  {fi  6U,  1044-1048. 

In  an  action  for  goods  sold  and  delivered, 
where  the  defense  is  that  the  sale  was  made 
to  defendants'  agent,  who  had  no  authori^  to 
purchase,  by  collusion  between  him  and  plain- 
tiffs, the  burden  is  on  plaintiffs  to  show  both  the 
sale  and  the  authority  of  the  agent,  and  not  on 
defendants  to  establish  their  defense. — Schuts  v. 
Jordan,  141  U.  S.  213,  11  S.  Ct  906,  35  L. 
Ed.  705,  afl&rming  judgment  (C.  C.)  32  F.  55. 

^=:»360.   AjBLOQiit  of  rooovery. 

See  43  Cent.  Dig.  Sales,  98  1000-1062. 

The  contract  price  for  letter  carriers*  satch- 
els is  not  an  admission  by  the  government  of 
the  value  of  the  satchels  to  sustain  a  recovery 
on  quantum  valebat,  where  contract  had  been 
rescinded  because  of  agreement  with  govern- 
ment official  to  share  in  the  profits. — Crocker 
V.  United  States,  36  S.  Ct.  245,  240  U.  S.  74, 
60  L.  Ed.  533,  affirming  judgment  49  Ct  CL  85. 

(F)  ACTIONS  FOR  DAMAGES. 

^=>371.  Conditions  pveoedent. 

See  43  Cent  Dig.  Sales.  98  1086-1088. 

On  breach  of  a  contract  to  purchase  a 
right  to  buy  public  lands,  it  is  the  vendor's 
duty  to  resell  his  right^  or,  failing  to  do  this, 
be  must  show  its  market  value  as  a  foundation 
for  the  recovery  of  damages. — Telfener  v.  Rusa, 
145  U.  S.  522,  12  S.  Ct  930,  36  L.  Bd.  800. 

^=>372.  Defonses. 

See  43  Cent  Dig.  Salea,  S  1089. 

An  action  at  law  was  pending  to  recover 
damages  caused  by  refusal  to  accept  delivery 
of  coke  according  to  contract     Defendants  filed 


Thia  IHcost  is  eompiled  on  the  Key-Hninbor  System.   For  explanation,  see  pase  iii* 


SALE8,  VIII  (A)-(D) 


{Sup.CtDlg.— Pace  ISSS] 


a  bill  in  equity  to  recover  damages  owing  to  the 
coke  not  being  equal  to  sample,  nor  fit  for  the 
purposes  intended,  and  praying  that  the  assets 
of  the  plaintiffs  at  law  who  had  become  insol- 
vent, might  be  subjected  to  the  payment  of 
damages,  and  that  the  action  at  law  might  be 
stayed.  Plaintiffs  in  the  action  at  law  then 
set  up  their  claim  to  damages  by  cross-bill. 
From  the  evidence  it  appeared  that  the  sale  was 
not  by  sample,  nor  was  there  any  warranty 
that  the  coke  should  be  fit  for  the  purposes 
alleged  by  defendants,  that  large  quantities 
had  been  delivered  from  time  to  time,  and  that 
defendants  had  used  it,  and  paid  for  it  with- 
out any  notice  that  they  intended  to  refuse 
performance  of  the  contract.  Held,  that  the 
bill  and  cross-bill  were  properly  dismissed  for 
want  of  equity,  with  costs  to  plaintiflfe.— 
Dewey  v.  West  Fairmont  Gas  Ck)al  Co.,  123 
U.  S.  329,  8  S.  Ct.  148,  31  L.  Ed.  179. 

VIII.  REBfI3>IES    OF    BUYER. 

(A)  RECOVERY  OF  PRICE. 

®s»301.  Rlsht  of  aotion. 

See  43  Cent.  Dig.  Sales,  SS  UlO-1127. 

Plaintiff  contracted  to  buy  certain  cattle, 
and  paid  $175,500,  leaving  a  balance  of  $27,- 
000  due.  He  then  discovered  that  certain  year- 
lings and  other  property  covered  by  the  con- 
tract, of  the  value  of  $14,110.  had  been  deliv- 
ered to  other  parties.  Plaintiff  coulu  not  get 
possession  without  completing  the  stipulated 
payment,  and  unless  he  took  possession  the 
property  would  be  at  ^reat  risk  of  loss  for  want 
of  care  during  the  winter  just  then  beginning. 
Held,  that  his  payment  of  the  balance  under 
protest  was  extorted  by  duress,  and  that  he 
could  maintain  a  suit  to  recover  the  value  of 
the  property  wrongfully  delivered  to  others.— 
Lonergan  v.  Buford,  148  U.  S.  581,  13  S.  Ct. 
684,  37  li.  Ed.  569,  affirming  judgment  Buford 
V.  Lonergan,  6  Utah,  301,  22  P.  164. 

(B)  RECOVERY  OF  GOODS. 

[No  paragraphs  or  references  in  thU  Digest.    But 
see  43  Cent.  Dig.  Sales.  H  U40-1145.1 

(O  ACTIONS  FOR  BREACH  OF  CON- 

TRACT. 

^i=9405.  Risht  of  aotion. 

See  43  Cent.  Dig.  Sales,  S8  1147-1155;   1  Cent.  Dig. 
Action,  S  262. 

In  a  suit  on  a  written  contract  to  sell  all 
defendant's  cattle  on  certain  ranches,  except 
2,000  head  of  steers  already  sold  to  another 
purchaser/  where  the  evidence  showed  that  the 
contract  with  such  other  purchaser  called  for 
steers  two  years  old  and  upward,  the  purchas- 
er under  the  disputed  contract  could  recover 
for  all  steers  under  two  years  old  delivered 
by  the  seller  to  the  other  purchaser  to  complete 
the  number  of  2,000  sold  under  the  prior  con- 
tract of  sale.— Lonergan  v.  Buford,  148  U.  S. 
581,  13  3.  Ct.  684,  37  L.  Ed.  569,  affirming 
judgment  Buford  v.  Lonergan,  6  Utah,  801,  22 
P.   164. 

€=»406.   Conditions  precedent. 

See  43  Cent.  Dig.  Sales,  8S  1156-1158. 

Where  one  contracts  to  furnish  machinery 
of  a  certain  description  and  quality  and  to  set 
the  same  up  and  put  it  in  complete  operation 
in  another's  mill,  the  price  to  be  paid  partly  on 
the  delivery  of  the  machinery,  the  millowner 
is  not  compelled,  in  order  to  entitle  him  to 
avoid  paying  the  whole  contract  price,  or  to 
recover  damages  for  breach  of  the  contract,  to 
take  out  the  machinery  set  up,  on  discovering 
that  it  is  unsatisfactory.— Stillwell  &  Bierce 
Mfg.  Co.  V.  Phelps,  130  U.  B.  520,  9  S.  Ct.  601, 
82  L.  Ed.  1035. 


See  43  Cent.  Dig.  Sales,  88  1174-120L 

The  measure  of  damages  for  breach  of  a 
contract  to  deliver  goods  is  the  difference  be- 
tween the  price  agreed  on  and  the  market  val- 
ue of  the  goods  at  the  time  of  the  breach.— 
Roberts  v.  Benjamin,  124  U.  S.  64,  8  S.  Ct 
393,  31  L.  Ed.  334. 

Where  one  contracts  to  furnish  machinery 
of  a  certain  description  and  quality,  and  to  set 
the  same  up  in  another's  mill,  the  measure  of 
damages  for  breach  of  such  contract  is  the 
reasonable  cost  of  altering  the  construction  and 
setting  of  the  machinery  so  as  to  make  it  con- 
form to  the  contract.— Stillwell  &  Bierce  Mfg. 
Co.  V.  Phelps,  130  U.  S.  520,  9  S.  Ct  601,  32 
L.  Ed.  1035/ 

The  amount  of  the  damages  involved  in  an 
action  for  the  breach  of  a  written  contract  to 
deliver  oil  at  a  specified  price  f.  o.  b.  buyer's 
tanks  at  seller's  mill  is  not  increased,  for  ju- 
risdictional purposes,  over  and  above  the  dif- 
ference between  the  contract  and  market  value, 
by  allegations  in  the  petition  that  the  seller 
had  notice  that  the  buyer  would  be  compelled 
to  send  its  tanks  from  distant  points  to '  the 
seller's  mill;  that  in  so  doing  transportation  . 
charges  were  incurred,  and  the  use  of  the  tanks 
lost  for  30  days;  that  seller  was  well  aware 
that  buyer  had  contracts  over,  and  **had  con- 
tracted to  that  end"  with  buyer;  and  that 
seller,  contemplating  the  breach  of  its  contract, 
maliciously  caused  the  buyer  to  send  the  tanks 
a  specified  distance  at  a  st>ecified  cost.— Globe 
Refining  Co.  v.  Landa  Cotton  Oil  Co.,  23  S. 
Ct  754,  190  U.  S.  540,  47  L.  Ed.  1171. 

Mere  notice  to  a  seller  of  some  interest  or 
probable  action  of  the  buyer  is  not  enough  nec- 
essarily and  as  matter  of  law  to  charge  the 
seller  with  special  damage  on  that  account  if  he 
fails  to  deliver  the  goods.— Id. 

(D)  ACTIONS  AND  COUNTERCLAIMS  FOR 
BREACH  OP  WARRANTY. 

^is»428.  RiKl^t  to  defend,  reeovp,  set«olf, 
or  coiuiLterelaim  in  aotion  for 
prioe.  ^ 

See  4S  Cent  Dig.  Sales,  (8  1214-1228. 

Under  the  Pennsylvania  practice,  as  under 
the  practice  in  this  country  generally,  a  de- 
fendant in  an  action  for  Uie  price  of  goods 
sold  may  show,  by  way  of  recoupment  or  equi- 
table defense,  not  only  the  diminished  value  of 
the  ^oods,  but  also  positive  damage  suffered 
by  him  by  reason  of  breach  of  warranty  or 
fraudulent  representations.— DushaiTe  v.  Bene- 
dict, 120  U.  S.  630,  7  S.  Ct  696.  30  L.  Ed. 
810. 


EHdenee. 

fiee  43  Cent.  Dig.  Sales,  IS  1258-128S. 

* 
^s»430.  — —  Presumptions    and    limrdon 
of  proof. 

See  43  Cent  Dig.  Sales,  H  1258-12e0. 

In  an  action  on  a  written  contract  to  re- 
cover deferred  payments  for  boilers  and  engines 
sold,  plaintiff  need  not  specifically  allege  ful- 
fillment of  warranties  as  to  operativeness,  econo- 
my, durability,  and  horse  ufiwer,  but  the  bur- 
den is  on  defendant  to  allege  and  prove  any 
breaches  thereof.— Buckstaflf  v.  Russell  &  Co.» 
151  U.  S.  626,  14  S.  Ct  448,  38  L.  Ed.  2d2. 


— —  Weight  and  snAdenoy, 

See  43  Cent  Dig.  Sales,  SS  1277-1283. 

Evidence  that  a  contract  for  the  purchase 
of  rags  was  for  clean  rags,  and  that  the  rags 
delivered  were  filthy,  and  infected  with  the 
smallpox,  and  that  they  caused  the  breaking  out 
of  disease  in  the  purchaser's  mill,  is  evidence 
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of  a  warranty  and  breach  thereof. — Duahane 
▼.  Benedict,  120  IJ.  S.  630,  7  S.  Ct.  696,  30 
L.  Ed.  810. 


Trial. 

S«e  4S  C«nt.  Dig.  Salw.  »  ISOt-im. 


— —  Qnestiona  for  jnry« 

See  4S  Cent  Dig.  Sales.  SS  1803-1808. 

Where,  in  an  action  for  a  breach  of  an  ex- 
press warranty  in  the  sale  of  county  bonds,  as 
to  their  genuineness,  the  evidence  tends  to 
show  that  the  defendant  expressly  aflQrmed  the 
regularity  and  validity  of  the  bonds,  the  ques- 
tion of  warranty  should  go  to  the  jury. — Ship- 
pen  y.  Bowen,  122  U.  S.  575,  7  S.  Ct.  1283,  30 
L.  Ed.  1172. 

ZX.   OONDITIOirAI.  SALES. 

See  Bankruptcy,  ^=:»163. 

Chattel  mortgages  distinf^uished  from  condition- 
al sales,  see  Chattel  Mortgages,  ^=90. 

Priority  of  execution  lien,  see  Execution,  ^» 
113. 

Title  of  trustee  in  bankruptcy  to  property  de- 
livered to  bankrupts  under  contract  of  con- 
ditional sale,  see  Bankruptcy,  ^=s»140. 

Void  as  to  trustee  in  bankruptcy  for  failure 
to  record,  see  Bankruptcy,  ^=»184. 

^=:»450.  Ifature  of  sales  on  eondltton. 

See  48  Cent.  Dig.  Sales,  S  1821. 

A  contract  for  the  sale  of  certain  rails, 
cars,  engines,  and  goods,  to  remain  the  property 
of  the  seller  until  payment 'of  the  note  given 
for  the  purchase  price,  is  no  less  a  conditional 
sale  because  possession  was  to  be,  and  was, 
delivered,  and  it  must  have  been  contemplated 
that  the  rails  would  be  put  down  upon  a  road- 
way assumed  to  belong  to  the  purchaser,  or 
because  the  contract  required  additional  securi- 
ty in  the  form  of  first  mortgage  bonds  of  the 
purchaser.— William  W.  Bierce  v.  Hutchins,  27 
S.  Ct,  524,  205  U.  S.  340,  51  L.  Ed.  828. 

^=:»453.  ConditioiiAl   sales   distinguished 
from  other  transactions. 

See  43  Cent  Dig.  Sales.  U  1324-18S6. 


-*—  In  KeneraL 

See  48  Cent.  Dig.  Sales.  99  1324.  1825.  1838.  1884. 

A  contract  reading,  "I  hold  of  the  stock  of 
the  •  ♦  ♦  railway  company  $33,250  or  1,- 
350  shares,  which  is  sold  to  *  *  * ,  and 
wiiidi,  though  standing  in  my  name,  belongs 
to  him  subject  to  a  payment  of  $8^000.*'  is  an 
executed  contract,  by  which  the  ownership 
passes  to  the  purchaser,  with  a  reservation  of 
title  in  the  seller  as  security  for  the  purchase 
money.— Beardsley  v.  Beardsley,  138  U.  S.  262, 
11  S.  Ct.  318.  34  Lu  Ed.  928. 

A  contract  which  gives  the  purchaser  the 
right  to  resell  in  the  ordinary  course  of  busi- 
ness, but  provides  that  title  shall  remain  in  the 
seller  until  such  resale,  and  that  the  proceeds 
derived  therefrom,  in  whatever  form  existing, 
shall  be  the  property  of  the  seller,  is.  in  Ar- 
kansas, a  conditional  sale,  and  valid  without 
record.  Judgment,  In  re  E.  M.  Newton  &  Co., 
153  F.  841,  83  C.  C.  A.  23;  Swoflford  Bros. 
Dry  Goods  Co.  v.  Bryant,  Id.  (1907)  affirmed. 
— Bryant  v.  Swofford  Bros.  I>ry  Goods  Co.,  29 
S.  Ct.  614,  214  U.  S.  279,  53  L.  Ed.  997. 

Contract  {j^overned  by  Kansas  laws  provid- 
ing for  retentioa  of  title  to  the  property  sold 
until  payment  made  held  a  contract  of  condi- 
tional and  not  one  of  absolute  sale.— Bailey  y. 
Baker  Ice  Mach.  Co.,  36  S.  Ct.  50,  239  L.  8. 
2C»8,  60  L.  Ed.  275,  affirming  decree  Baker  Ice 
Mach.  Co.  V.  Bailey,  200  F.  603,  126  C.  C.  A. 
425. 


^s»450.  Oontraets  ereattns  oondltions 
transfer  of  title  in  general. 

See  48  Cent.  Dig.  Sales,  H  1837-1847. 

A.,  who  held  about  800  shares  of  railway 
stock,  agreed  with  B.,  who  owned  1,200  shares, 
that  the  stodc  should  be  pooled,  each  party's 
interest  to  be  joint  and  equal  and  A.  to  pay  in 
money  to  equalize  the  interest.  The  right  was 
reserved  to  «ach  party  on  death  of  the  other  to 
buy  in  the  interest  of  his  estate  on  certain 
terms.  A.  paid  no  money,  and  about  three 
years  later  B.  reported  that  he  then  had  1,571 
shares  and  A.  had  812  shares.  To  make  their 
interests  equal,  B.  transferred  to  A.  379^^  shares 
and  took  from  him  his  note  for  the  amount,  giv- 
ing a  receipt,  which  set  out  that  the  note  was 
given  for  the  379^  shares  then  held  by  B.,  "and 
to  be  delivered  on  payment  of  the  note."  Held, 
that  the  receipt  revoked  the  original  contract, 
and  amounted  to  a  sale  on  condition  that  if  the 
note  was  not  paid  when  due  all  interest  of  A. 
in  the  379^  shares  should  come  to  an  end.— 
Davison  v.  Davis,  125  U.  S.  90,  8  S.  Ct.  825, 
31  L.  Ed.  635,  affirming  decree  Mundy  v.  Davis, 
20  F.  353. 

^s»471.  Operation   and   effect   of  oondi* 
-Uons  as  to  third  persons. 

See  43  Cent  Dig.  Sales,  S9  1366-1402. 


^—  In  seneral. 

See  43  Cent.  Dig.  Sales,  98  1366-1876. 

The  vendee  of  personalty  under  a  condition- 
al sale,  to  whom  possession  has  been  delivered, 
cannot  convey  the  title,  or  subject  it  to  execu- 
tion for  his  own  debts,  until  the  condition  on 
which  the  agreement  to  sell  was  made  has  been 
performed.->Harkne8S  v.  Russell,  118  U.  S.  663, 
7  S.  Ct.  51,  30  L.  Ed.  285,  affirming:  judgment 
Russell  V.  Harkness,  7  P.  865,  4  Utah,  197. 

In  the  absence  of  fraud,  an  agreement  for  a 
conditional  sale,  accompanied  by  delivery  to 
the  vendee,  is  good  and  valid,  as  well  against 
third  persons  as  against  the  parties  to  the  trans- 
action.— Id. 

The  purchasers  of  certain  machinery,  after 
paying  the  first  installment  on  delivery  accord- 
ing to  the  contract,  which  was  a  mere  order  for 
goods,  accepted  without  reservation  of  title,  exe- 
cuted a  mortgage  thereon  for  an  old  debt,  which 
mortgage  was  duly  filed.  Thereafter  the  pur- 
chaser gave  the  seller,  as  security  for  the  rest 
of  the  price,  three  notes,  each  with  an  express 
condition  that  title  should  not  pass  until  pay- 
ment in  full  had  been  made.  Held,  that  title 
passed  on  delivery,  and  the  mortgagee's  title 
was  good  as  against  the  seller  claiming  under 
the  notes,  which  could  have  no  greater  eflfect  • 
than  a  mortgage  in  revesting  title.— Van  Winkle 
V.  Crowell.  146  U.  S.  42,  13  S.  Ct  18*  36  L. 
Ed.  880. 

^s»478.  Remedies  of  seller. 

See  48  Cent  Dig.  Sales,  99  1418-1448. 


^-—  In  seneraL 

See  43  Cent  Dig.  Sales,  89  1418-1482,  1484-1488. 

The  court  properly  charged  in  effect,  that 
ther  vendor  could  not  retake  the  property  sold, 
even  if  the  sale  were  conditional,  so  long  as  be 
retained  the  notes.— Segrist  v.  Crabtree,  131 
U.  S.  287,  9  S.  Ct.  687,  33  L.  Ed.  125,  affirm- 
ing Crabtree  v.  Segrist,  3  N.  M.  (Johns.)  278, 
6  P.  202. 

SALINE  LANDS. 

See  Public  Lands,  «=s»52. 

SALOONS. 

See  Intoxicating  Liquors. 
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SALVAGE. 

Scope-Note. 

[INOLUDES  allowances  made  by  law  out  of  the  value  or  proceeds  of  vessels  or  oar- 
goes  saved  in  whole  or  In  part  from  danger  or  loss,  to  persons  by  whose  assistance  thef 
were  so  saved,  whether  made  by  way  of  compensation  or  otherwise;  nature  of  the  serv- 
ices for  which  and  grounds  upon  which  such  allowances  may  be  made;  what  property 
may  be  subject  thereto;  who  may  be  entitled  to  salvage  and  waiver  or  forfeiture  thereof; 
amount  to  be  awarded  and  appportionment  thereof;  lien  for  salvage  and  waiver,  dis- 
charge, or  extinguishment  thereof;  priorities  of  liens;  and  proceedings  for  recovery  of 
salvage. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 


Analysis. 
I.  Right  to  Compensation. 

«=»  3.  Vessels  and  other  property  subject  to  salvage. 
6.  Nature  of  service. 

10.  Fire. 

16.  Services  rendered  under  contract. 

18.  Vessels  and  persons  entitled  to  compensatioiu 

23.  Persons  and  property  liable. 

II.  Amount  and  Apportionment. 

^s»36.  Contracts  as  to  compensation. 

III.  Lien  and  Recovery. 

42.  Suits  for  salvage. 

43.  Nature  and  form  of  remedy, 

46. Parties. 

« 

61.  —  Appeal. 

Cross-References. 

See  Insurance,  ^s»482. 


X.  BIORT  TO  OOMPEHSATIOir. 

^=»3.   Vessels   and   other  propertj   svb* 
Jeet  to  salTace. 
Sm  4S  Cent  Dig.  Salv.  S8  6.  «• 

A  dry  dock  is  not  a  ship  or  Tessel.  since  it 
is  not  used  for  navigation,  and  therefore  the 
owners  and  crew  of  a  tug  salving  it  are  not  en- 
titled to  salvage.— Cope  v.  Vallette  Dry-Dock 
Co.,  119  U.  S.  625,  7  S.  Ct.  336,  30  L.  Ed.  501. 

^s»6.  Ifatnre  of  serrice. 

8m  48  Cent  Dig.  Salv.  89  18-27. 

«s»10.  Fire. 

See  48  Cent  Dig.  Salv.  §§  18-20. 

A  ship  towed  hj  a  tug  down  a  river  came  to 
anchor  in  the  evening,  and  the  tug  was  lashed 
to  her  side.  In  the  night,  no  watch  having  been 
set,  a  passenger  on  board  of  her  was  awakened 
by  a  smell  of  smoke  arising  from  a  fire  which 
had  broken  out  in  part  of  the  cargo,  and  which 
endangered  the  ship  and  cargo.  He  gave  the 
alarm  to  the  officers  and  crews  of  the  ship  and 
of  the  tug,  and  he  and  the  officers,  crew,  and 
paasengei*8  of  the  tug,  workins  together,  and  by 
means  of  a  steam  pump  and  nose  upon  the  tug, 
and  unaided  by  the  officers  and  crew  of  the 
ship,  put  out  the  fire  in  20  minutes.  Held,  that 
this  was  a  salvage  service. — The  Connemara,  108 
U.  S.  352,  2  S.  Ct.  754,  27  L.  Ed.  751. 


^=»16«  Serrioes  rendered  under  eontraet« 

See  48  Cent  Dig.    SaW.   {  29. 

The  captain  of  a  salvage  company,  in  re- 
sponse to.telei^rams,  went  to  a  sunken  steamer, 
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removed  her  cargo,  pumped  her  ont,  aod  towed 
her  safely  into  port  Before  going  to  work  the 
captain  of  the  sunken  vessel  asked  what  it 
would  cost  to  get  the  vessel  off,  to  which  the 
captain  of  the  salvors  replied,  "I  do  not  know.*' 
The  captain  of  the  vessel  then  said,  "This 
is  not  a  salvage  service;"  to  which  the  otlier 
replied,  "Call  it  what  you  please,  so  I  get  my 
pay;"  and  the  captain  then  said,  "It  is  no 
salvage  service."  They  finally  agreed  to  submit 
the  amount  to  be  paid  to  arbitration,  in  case  the 
salvage  company  and  the  owners  of  the  vessel 
could  not  agree  on  a  sum.  HtUd,  that  the  sal- 
vage company  was  entitled  to  salvage  compen- 
sation for  the  services  rendered,  as  the  conver* 
sation  between  the  captains  did  not  amount  to  A 
contract  for  compensation  that  would  bar  A 
claim  for  salvage,  and  such  claim  was  not  af- 
fected by  the  agreement  to  arbitrate.— Potomae 
Steam-Boat  Co.  v.  Baker  Salvage  Co.,  123  U.  8. 
40,  8  S.  Ct  33,  31  L.  Ed.  75. 

Salvage  contracts  should,  prima  fade,  te 
enforced  and  it  devolves  upon  a  defendant  to 
establish  grounds  which  render  the  one  in  qnes- 
tion  an  exception  to  the  general  rules.  Decree 
77  F.  754,  23  C.  C.  A.  527,  revetaed.— The  El- 
frida,  19  S.  Ct  146.  172  U.S.  186,  43  L.  Ed. 
413. 

^s»18.  Vessels   and   persons  entitled   to 
eon&pensatlon. 

See  43  Cent  Dig.  Salv.  8S  81-48. 


A  ship  towed  by  a  tug  down  a  river  came 
to  anchor  in  the  evening,  and  the  tug  was  lash- 
ed to  her  side.  In  the  night,  no  watch  having 
been  set,  a  passenger  on  board  of  her  was  awak* 
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ened  by  a  smell  of  smoke  arising  from  a  fire, 
which  had  broken  out  in  part  of  the  cargo  stor- 
ed in  the  poop,  and  which  endangered  the  ship 
and  cargo.  He  gave  the  alarm  to  the  officers 
and  crews  of  the  ship  and  of  the  tug ;  and  he 
and  the  officers,  crew,  and  passengers  of  the 
tug,  working  together,  and  by  means  of  a  steam 
pump  and  hose  upon  the  tug,  and  unaided  by 
the  officers  and  crew  of  the  ship,  put  out  the 
fire  in  20  minutes.  Held,  that  the  passenger 
on  board  the  ship,  as  well  as  the  owner,  of- 
ficers, crew,  and  passengers  of  the  tug,  might 
share  in  the  salvage.— The  Connemara,  1J06  U. 
S.  352,  2  S.  Ct.  754,  27  Ia  Ed.  751. 

^=»23.  Persons  and  property  liable. 

See  43  Cent.  Dig.  Salv.  SS  63.  54. 

The  liability  of  the  federal  government, 
as  having  a  direct  pecuniary  interest  in  the 
property  saved,  for  salvage  upon  the  duties 
collected  by  it  upon  a  cargo  of  sugar  afterwards 
teved  from  loss,  b;  fire  while  on  board  a  lighter, 
in  the  harbor  of  New  York,  and  in  the  posses- 
sion and  control  of  the  customs  officers  may  be 
founded  on  the  assumption  that  the  Secretary 
of  the  Treasury,  acting  under  the  authority 
of  Rev.  St  U.  S.  §§  2984,  3689  [U.  S.  Comp. 
St.  1901,  pp.  1958,  2400]  would  have  refunded 
the  duties  if  the  property  had  been  destroyed 
by  the  fire.  Decrees  United  States  v.  Cornell 
Steamboat  Co.,  137  F.  455,  69  C.  C.  A.  603, 
and  (D.  C.)  Cornell  Steamboat  Co.  v.  1883 
Bags  of  Sugar,  108  F.  277,  affirmed.— United 
States  V.  Cornell  Steamboat  Co.,  26  S.  Ct 
648,  202  U.  S.  184,  50  L.  Ed.  987. 

IL  AM OUHT  AND  APPORTIONMENT. 

^=»36.  Contracts  as  to  eompensation. 

See  43  Cent.  Dig.  Salv.  §f  85-91. 

The  owners  of  three  steam  tugs  which  had 
prumping  machinery  were  employed  by  the  mas- 
ter and  agent  of  a  shin  sunk  at  a  wharf  in  New 
Orleans,  with  a  cargo  on  board,  to  pump  out 
the  ship  for  $50  per  hour  for  each  boat,  "to  be 
continued  until  the  boats  were  discharged." 
When  the  boats  were  about  to  begin  pumping, 
the  United  States  marshal  seized  the  ship  and 
cargo  on  a  libel  for  salvage.  After  the  seizure 
the  marshal  took  possession  of  the  ship  and  dis- 
placed the  authority  of  the  master,  but  permit- 
ted the  tugs  to  pump  out  the  ship.  After  they 
had  pumped  for  about  18  hours,  the  ship  was 
raised  and  placed  in  a  position  of  safety.  The 
tugs  remained  by  the  ship,  ready  to  assist  her  in 
case  of  need,  for  12  days,  but  their  attendance 
was  not  required  by  any  peril  of  ship  or  cargo. 
In  libels  of  intervention,  in  the  suit  tor  qalvage, 
the  owners  of  the  tugs  claimed  each  $50  per 
hour  for  the  whole  time,  including  the  12  days, 
as  salvage.  The  claims  were  resisted  by  insur- 
ers of  the  cargo,  to  whom  it  was  abandoned. 
The  district  court  allowed  $500  to  each  tug,  and 
$500  to  the  crew  of  each  tug.  On  appeal  by  the 
owners  of  the  tugs,  the  circuit  court  decreed  to 
each  of  them  $1,000.  Held  that,  as  against  the 
insurers  of  the  car^o,  the  right  of  the  tugs  to 
compensation  termmated  when  the  ship  and 
cargo  were  raised,  and  the  tugs  were  then  dis- 
charged.—Good  Intent  Tow  boat  Co.  v.  Atlantic 
Mut.  Ins.  Co.,  109  U.  S.  110,  3  S.  Ct.  78,  27 
Ix  Ed.  874. 

On  October  5,  1894  the  Elfrida,  a  steel 
steamship,  in  ballast,  andf  worth  about  $90,000, 
grounded  on  a  bar  between  the  jetties  at  the 
mouth  of  the  Brazos  river,  on  the  coast  of 
Texas.  Efforts  of  the  crew  to  release  her  fail- 
ed, and  on  the  evening  of  the  second  day  she 
was  carried  by  a  rising  sea  across  the  end  of  one 
of  th^  jetties,  and  driven  further  in  shore,  where 
she  settled  in  the  sand,  being  about  1,000  feet 
from  water  of  sufficient  depth  to  float  her.    She 


remained  in  such  position  for  10  days,  in  no 
great  peril  except  in  case  of  storms,  during 
which  time  the  master  communicated  by  cable  ^ 
with  her  owners.  The  libelants  offered  to  at- 
tempt the  release  of  the  vessel  for  whatever  com- 
pensation the  courts  should  award,  wh\ch  offer 
the  master  declined,  and  under  the  advice  of  the 
iagents  of  the  owners  at  Galveston,  and  Lloyd's 
agent,  who  visited  the  vessel,  and  with  the  con- 
sent of  the  owners,  invited  bids,  and  on  October 
15th  entered  into  a  contract  with  libelants  for 
her  salvage  for  the  sum  of  $22,000 ;  the  contract 
reserving  the  right  to  the  owners  to  abandon 
the  vessel  to  the  salvors  in  lieu  of  paymeut, 
and  providinp:  that  no  compensation  whatever 
should  be  paid  unless  she* was  placed  safely  in 
port  within  21  dnys.  The  libelants  employed 
m  the  service  a  large  force  of  men,  two  tug- 
boats, two  lighters,  and*  two  schooners,  besides 
other  equipment,  of  the  total  value  of  from 
$30,000  to  $50,000.  On  October  17th  the  ves- 
sel was  released  without  injury,  by  the  use  of 
her  own  engines  and  the  anchors  and  cables 
placed  by  the  salvors.  Held  that,  under  the 
circumstances,  there  was  no  ground  for  set- 
ting aside  the  contract,  and  that  the  libelants 
were  entitled  to  recover  the  stipulated  salvage. 
—Decree  77  F.  754,  23  C.  C.  A.  527,  reversed.— 
The  Elfrida.  19  S.  Ct.  146,  172  U.  S.  186,  43  L. 
Ed.  413. 

It  is  not  within  the  discretion  of  a  court 
of  admiralty  to  set  aside  salvage  contracts  in 
all  cases  where,  after  the  service  is  performed, 
the  stipulated  compensation  appears  to  be  un- 
reasonable. The  validity  of  such  a  contract  is 
not  affected  by  the  fact  that  more  or  less  work 
was  required  than  was  anticipated  when  it  was 
entered  into.— Id. 

Where  the  compensation  for  salvage  fixed 
by  a  contract  is  made  dependent  on  success,, 
and  particularly  on  success  within  a  limited 
time,  it  may  properly  be  very  much  larger  than 
a  mere  quantum  meruit,  and  such  a  contract 
will  not  be  set  aside,  after  the  service  has  been 
performed,  on  the  ground  that  the  sum  fixed  is 
excessive,  unless  corruptly  entered  into,  induc- 
ed by  fraud  or  clear  mistake,  or  other  circum- 
stances amounting  to  compulsion*  or  when  its 
enforcement  would  be  contrary  to  equity  and 
good  conscience. — Id. 

m.  UEN  AND  RBOOVERY. 

Arbitration  as  condition  precedent  to  suit,  see 
Arbitration  and  Award,  ^=3»9. 

^=»42«  Salts  for  salTase. 

See  43  Cent.  Dig.   Salv.  8S  109-137;    1  Cent.  Dig. 
Adm.  89  126-130. 

^=»43.  — —  Nature  and  form  of  remedy- 
See  43  Cent.  Dig.  Salv.  98  109,  110. 

An  agreement  between  the  owner  of  a  sunk- 
en vessel  and  a  salvor  at  the  time  of  the  service, 
to  submit  the  amount  to  be  paid  for  salvage 
service  to  arbitration,  in  case  they  could  not 
agree,  does  not  affect  an  action  for  salvage. — 
Potomac  Steamboat  Go.  v.  Baker  Salvage  Co.» 
123  U.  S.  40,  8  S.  Ct  33,  31  L.  Ed.  75. 


— —  Parties. 

See  43  Cent  Dig.  Salv.  |  119. 

The  remedy  in  personam  given  by  general 
admiralty  rule  No.  19  *'against  the  party  at 
whose  request,  and  for  whose  benefit,  the  sal- 
vage services  have  been  performed,"  is  not  con- 
fined to  the  legal  owner  of  the  property  saved, 
but  extends  to  one  who  had  a  direct  pecuniary 
interest  in  such  property.  Decrees  United 
States  v.  Cornell  Steamboat  Co.,  137  F.  455, 
69  C.  C.  A.  603,  and  Cornell  Steamboat  Co.  v. 
1883  Bags  of  Sugar  (D.  C)  108  F.  277,  affirmed. 
—United  States  v.  Cornell  Steamboat  Co.,  2(i 
S.  Ct  648,  202  U.  S.  184,  50  L.  Ed.  987. 
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— —  AppeaL 

See  48  Cent.  Dig.  Saly.  8S  138,  U4. 

Under  Act  Cong.  Feb.  16,  1875,  c.  77,  mak- 
ing a  decree  in  admiralty  of  the  circuit  court 
equivalent  to  a  special  verdict,  a  salvage  allow- 
ance will  not  be  modified  by  the  supreme  court 
as  excessive,  unless  so  ^reat  that  in  view  of  the 
facts  it  cannot  be  justified  by  the  rules  of  law 
applicable  to  the  case.— The  Gonnemara,  108  U. 
S.  352,  2  S.  Ct  754,  27  L.  Ed.  751. 

Since  the  act  of  congress  of  1875,  in  a  sal- 
vage case  the  United  States  supreme  court  may 
revise  the  decree  of  the  circuit  court  for  mat- 
ter of  law  only,  and  will  not  alter  such  decree 
for  the  reason  that  the  amount  awarded  appears 
to  be  too  large,  unless  the  .excess  is  so  great 
that,  on  any  reasonable  view  of  the  facts  found, 
the  award  cannot  be  pistified  by  the  rules  of 
law  applicable  to  the  case.  Hence  a  decree  al- 
Iowin|:  $5,600  as  compensation  for  safely  and 
expeditiously  removing  a  cargo  worth  $10,000 
from  a  steamer  sunk  by  a  collision,  worth  $150,- 
000,  and  pumping  out,  raising  and  towing  such 
steamer  several  miles  into  port,  at  great  risk 
and  expense  to  the  salving  company,  will  not  be 
reversed  on  the  ground  that  the  award  is  exces- 
sive.— Potomac  Steamboat  Co.  v.  Baker  Sal- 
vage Co.,  128  U.  S.  40,  8  S.  Ct  38,  31  L.  Ed.  75. 

SAMPLES.' 

Commerce  regulations  as  to  sale  by  samples,  see 
Commerce,  ^=:»67. 

SANDY  HOOK. 

Subject  of  admiralty  jurisdiction,  see  Admiral- 
ty, ^=94. 

SANITY. 

Presumption  of,  see  Criminal  Law,  ^s»311. 


SATISFACTION. 

See—  » 

Accord  and  Satisfaction. 
Chattel  Mortgages,  ^=s>240. 
Compromise  and  Settlement. 
Judgment,  ^=»883. 
Mortgages,  «=»298-316. 
Payment. 
Release. 
Tender.  ' 

SAVINGS  BANKS. 

See  l^anks  and  Banking,  ^=»291. 

SCALES. 

See  Weights  and  Measures. 

SCALING. 

Laws  as  impairing  obligation  of  contract,  see 

Constitutional  Law,  ^s»164. 
Lien  for  scaling  logs,  see  Logs  and  Lo'^'ing,  ^a 

26-33. 

SCANDALOUS  MATTER, 

In  brief,  see  Appeal  and  Error,  ^s»767. 

SCHEDULE. 

Debts,  see  Assignments  for  Benefit  of  Creditors, 

€=>78. 
Imports,  see  Customs  Duties,  ^s»23-62. 
Rates,  see  Carriers,  ^s»30. 

SCHOOL  LANDS. 

See  Public  Lands,  «=951-64. 


SCHOOLS    AND    SCHOOL    DISTRICTS 


Scope-Hole. 

[INCLUDES  institutions  for  instruction  below  the  grade  of  colleges  or  aniversitles, 
whether  maintained  by  private  means  for  Individual  benefit,  or  by  government  as  com- 
mon or  public  schools,  and  bodies  formed  for  maintenance  of  such  institutions,  whether 
unincorporated  or  incorporated  by  special  charters  or  under  general  laws,  or  formed  by 
territorial  subdivision  of  counties,  towns,  or  cities,  etc.;  constitutional  and  statutory  pro- 
visions relating  thereto;  public  supervision  and  regulation  of  such  schools  in  general; 
incorporation  and  organization  of  private  schools,  academies,  etc.,  and  public  aid  and  reg- 
ulation thereof;  creation,  organization,  boundaries,  alteration,  and  dissolution  of  school 
districts;  school  meetings  and  government  and  oflScers  of  school  districts;  school  lands, 
funds,  buildings,  furniture,  text-books,  and  other  property  and  supplies,  and  contracts  re- 
lating thereto,  and  indebtedness,  bonds,  warrants,  and  other  securities  of  school  districts; 
taxation  by  school  districts;  qualifications,  employment  and  discharge,  and  compensation 
of  teachers;  admission  and  attendance  of  pupils;  and  curriculum,  rules,  discipline,  and 
government  of  schools. 

[For  related  matters  under  pther  topics,  see  oross- references  after  analysis.] 

Analysis. 

L  Private  Schools  and  Academies. 

[No  paragraphs  or  references  in  this  Digest    But  see  43  Cent  Dig.  Schools, 
fiS  1-11.] 

IL  Public  Schools. 

(A)  Establishment,  Schqoi.  Lands  and  Funds,  and  Regulation  in 

General. 
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II.  Public  Schools — Continued.  \ 

(B)  Creation,  Aweration,  Existence,  and  Dissolution  oi^  Districts. 

^ss»22.  Constitutional  and  statutory  provisions. 
31.  Alteration,  and  creation  of  new  districts. 
41.  Adjustment  of  pre-existing  rights  and  liabilities. 

(Q  Government,  Officers,  and  District  Meetings. 

*[No  paragraphs  or  references  in  this  Digest    But  see  43  Cent.  Dig.  Schools, 
§§  92-160.] 

(D)  District  Property,  Contracts,  and  Liabilities. 

[No  paragraphs  or  references  in  this  Digest,    But  see  43  Cent.  Dig.  Schools,^ 
f  {  161-208.] 

(E)  District  Debt,  Securities,  and  Taxation. 

^=»97.  Bonds. 

98.  School  taxes. 
105.  Payment. 

(F)  Claims  Against  District,  and  Actions. 

[No  paragraph&-or  references  in  this  Digest.    But  see  43  Gent.  Dig.  Schools^ 
Sf  269-282.] 

(G)  Teachers. 

[No  paragraphs  or  references  in  this  Digest  But  see  43  Cent  Dig.  Schools, 
HL283-318.] 

(H)  Pupils,  and  Conduct  and  Discipline  of  Schools. 

Cross-References. 


See  Colleges  and  Universities. 

Carrying  on  business  within  state  by  foreign 

corporation  conducting  correspondence  schools, 

see  Corporations,  ^=»042. 


Military  and  naval  academies,  see  Army  and 
Navy,  ^=:»16. 

Regulation  of  correspondence  schools,  as  regula- 
tion of  commerce,  see  Commerce,  ^=»46. 


I.  PRIVATE    S0HOOI.S    AND   AOADE- 

MIES. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  43  Cent  Dig.  Schools,   SS  I'll*] 

n.  PUBUO    SCHOOI.S. 

Equal  protection  of  laws,  see  Constitutional 
Law,  «s>220. 

(A)  ESTABLISHMENT,  SCHOOL  "LANDS 

AND  FUNDS,  AND  REGULATION 

IN  GENERAL. 

See  48  Cent.  Dig.  Schools,  98  12-38. 

Disposal  of  school  lands,  see  Public  Lands,  ^=s» 
51-54,  173. 

(B)  CREATION.  ALTERATION,  EXIST- 
ENCE. AND  DISSOLUTION 
-      OF  DISTRICTS. 

Due  process  of  law,  see  Constitutional  Law,  ^;:s> 
27S. 

Impairing  obligation  of  contracts,  see  Constitu- 
tional Law,  ^=9120. 

^=»22.  Constitntional  and  statutory  pro- 
Tisions. 

See  43  Cent  Dig.  Schools,  S  41. 

Legislatiye  creation  and  alteration  of 
school  districts  and  division  and  apportionment 
of  the  property  of  such  districts  is  compatible 
with  the  republican  form  of  government  guar- 
anteed by  Const.  U.  S.  art.  4,  §  4,  even  assum- 
ing that  this  provision  applies  to  the  creation 
of,  or  the  powers  or  the  rights  of  property  of, 
subordinate  municipalities  of  a  state.  Judg- 
ment (1902)  92  N.  W.  289,  131  Mich.  639,  9 
Detroit  Leg.  N.  470,  afBrmed.— Attorney  Gen- 


eral of  State  of  Michigan  v.  Lowrey,  26  S.  Ct. 
27,  199  U.  S.  233,  50  L.  Ed.  167. 

^=»31.  Alteration,  and  creation  of  neir 
districts. 

See  43  Cent.  Dig.  Schools.  SS  52-80. 


—  Adjustment    of    pre-e3Eistinc 
riehts  and  liabiUties. 

See  43  Cent.  Dig.  ^Schools,  SS  71-80. 

The  school  board  that  issued  the  bonds  in 
suit  is  none  the  less  the  proper  party  to  be 
sued  thereon  because  in  the  meantime  the  city 
which  ^constituted  the  school  district,  by  sim- 
ple increase  of  population,  has  become  a  city 
of  the  first  class,  in  which  doss  the  school 
boards  have  no  separate  corporate  existence. — 
Board  of  Education  of  City  of  Atchison  y,  De 
Kay,  148  U.  S.  591.  13  S.  Ct  706,  37  L.  Ed. 
573. 

(C)  GOVERNMENT.  OFFICERS,  AND  DIS- 

TRICT  MEETINGS. 

[No  paragraphs  or  references  in  this  Digest. ,  But 
see  43  Cent.  Dig.  Schools,  SS  92-160.] 

(D)  DISTRICT   PROPERTY,    CONTRACTS* 

AND  LIABILITIES. 

[No  paragraphs  or  references  in  this  Digest.    But 
see,  43  Cent.  Dig.  Schools,  SS  161-206.] 

(E)  DISTRICT   DEBT.   SECURITIES,  Al»n> 

TAXATION. 

. 

Bona  fide  purchasers,  of  bonds,  see  Municipal 
Corporations,  ^=>943. 

^s»97.  Bonds. 

See  43  Cent  Dig.  Schools,  SI  224-232. 

Laws  Iowa,  1880,  c.  132,  provides  that  a 
school  district  may  issue  bonds  to  fund  an  in- 
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debtedness,  but  that  such  bonds  shall  be  used 
for  no  other  purpose.  Const.  lowa^  1857,  art. 
11,  §  3,  provides  that  no  municipahty  shall  be 
allowed  to  become  indebted  for  a  greater 
amount  than  five  per  cent,  of  the  value  of  the 
taxable  property  as  shown  by  the  last  tax  lists. 
A  school  district  whose  indebtedness  was  nearly 
$20,000  and  whose  taxable  property  a?  shown 
by  the  last  tax  lists  was  valued  at  about  $130,- 
000,  for  the  purpose  of  funding  its  indebted- 
ness, issued  bonds  for  $25,000,  which  were  sold; 
only  a  small  portion  of  the  proceeds  being  ap- 
plied to  said  indebtedness,  the  remainder  be- 
ing used  for  current  expenses,  etc.  The  bonds 
recited  that  they  were  issued  in  i>nr8uance  of 
said  statute  and  '*in  accordance  with  the  laws 
and  constitution  of  the  state  of  Iowa,  and  in 
conformity  with  a  resolution  of  said  board  of 
directors.*'  Held,  that  the  bonds  were  void, 
since  they  were  not  used  for  funding,  and 
created  an  indebtedness  in  excess  of  that  per- 
mitted by  the  constitution.— District  Tp.  of 
Doon  ▼•  Cummins,  142  U.  S.  366,  12  S.  Ct 
220,  35  L.  Ed.  1044,  reversing  Judgment  Cum- 
mins V.  District  Tp.  of  Doon,  42  Fed.  644. 

Express  authority  granted  school  boards  to 
issue  bonds  bearing  interest  carries  with  it 
the  power  to  issue  interest  coupons  attached  to 
the  bonds.— Board  of  Education  of  City  of  Atchi- 
son v.  De  Kay,  148  U.  S.  691,  13  S.  Ot  706, 
37  L.   Ed.  573. 

^=»98.   School  tajces.  ' 

See  43   Cent.   Dig.    Schools,   (ft   233-2^6;     35  Cent. 
Dig.   Mtg.   S  824;    36  Cent.   Dig.  Mun.   Corp.  S  2041. 

^=»1Q5«  -«-~  Payment. 

See  43  Cent  Dig.  Schools.  I  247. 

Const  Va.  1869,  art  8,  {§  7,  8,  provide  that 
the  general  assembly  shall  set  apart  as  a  perma- 
nent and  perpetual  literary  fund,  among  cer- 
tain spedned  funds,  "such  other  sums  as  the 
general  assembly  may  appropriate,"  and  fur- 
ther that  "the  general  assembly  shidl  apply  the 


annual  interest  on  the  Uterary  fund,  the  capita- 
tion tax  provided  for  by  this  constitution  for 
public  free  school  purposes, -and  a^  annual  tax 
upon  the  property  of  the  state  ♦  •  ♦  for  the 
equal  benefit  of  all  the  people  of  the  state." 
Held,  that  the  legislature  had  no  right,  by  the 
acts  of  1871  and  1879,  to  contract  that  mon* 
eys  due  the  literary  fund  might  be  paid  in  cou- 
pons; and  Act  Va.  March  15,  1884,  providing 
that  all  taxes  dedicated  to  the  maintenance  of 
the  public  free  schools  should  be  paid  in  "lawful 
money  of  the  United  States,*'  and  should  be 
kept  distinct  from  other  taxes,  is  constitutional. 
^McGahey  v.  State  of  Virginia,  135  U.  S.  662, 
10  S.  Ct  972,  34  L.  £M.  304. 

(F)  CLAIMS  AGAINST  DISTRICT,  AND 

ACTIONS. 

[No  paragraphs  or  refei^nces  In  this  Digest  But 
see  43  Cent.  Dig.  SchoolB,  §{  209-282^] 

(G)  TEACHERS. 

[No  paragraplis  or  references  In  this  Digest  But 
see  43  Cent.  Dig.  Schools,  Sfi  283-318.] 

(H)  PUPILS,  AND  CONDUCT  AND  DISCI- 
PLINE  OF  SCHOOLS. 

See  43  Cent  Dig.  Schools^  H  819-347. 

Jurisdiction  to  review  decision  construing  law 
forbidding  teaching  of  white  and  negro  pupils 
in  same  institution,  see  Courts,  ^=»391. 

Laws  prohibiting  teaching  of  negroes  and  white 
pupils  in  same  institution  as  denying  due 
process  of  law,  see  Constitutional  Law,  ^a» 
278. 

SCIRE  FACIAS. 

See  43  Cent  Dig.  Sol.  Fa. 
To  revive  judgment,  see  Judgment,  ^s»870l 


SEALS. 


Scope-Note. 

[INCLUDES  signg  and  devices,  representing  parties  to  instruments  in  writing,  attach- 
ed or  affixed  to  such  instmments  to.,  attest  their  genuineness  or  their  formal  exectttlon; 
necessity,  attaching  or  affixing,  and  sufficiency  thereof  in  general. 

[For  related  matters  under  other  topics,  see  orose- references  following.] 

Cross-References. 


See- 
Corporations,  ^s»51« 
Fish,  <g=>4. 

Contracts  of  District  of  Columbia,  see  District 

of  Columbia,  ^==>9. 
Importing  consideration  for  contract,  see  Con- 
'    tracts,  ^=s>48. 
Preliminary  warrants,  see  Criminal  Law,  ^s» 

21& 


Sealed  verdict,  see  Criminal  Law,  ^=»873. 
To  bill  of  exception,  see  Appeal  and  Error, 

613. 
To   writ  of  attachment,   see  Attachment, 

145. 
Transcript  of  change  of  venue,  see  VenuCt 

79. 


^s93.  Requisites  and  mode  of  impress- 
ing; or  adzing;. 

See  4S  Cent.  Dig.  Seals,  SS  i-6. 

Whether  a  mark  or  character  shall  be  held 


to  be  a  seal  depends  upon  the  intention  of  the 
executant,  as  shown  by  the  paper. — Jackson- 
ville, M.,  P.  By.  &  Nav.  Co.  v.  Hooper,  160 
U.  S.  514,  16  S.  Ct.  379,  40  L.  Ed.  516. 


.  SEAMEN. 

Scope^Note. 

PNGIiUDES  employment,  regulation,  and  protection  of  teamen;  mntnal  rt^ta,  do- 
ties,  and  liabilities  of  seamen  and  of  owners,  cbarterers,  and  masters  of  vessels  on  which 
they  are  employed;   and  liabilities  to  seamen  of  vessels, their  cargoes  and  freight. 

[For  related  matters  under  other  topios,  see  oroes- references  after  analyeis*] 


Analysis, 
4.  Statutory  provisions. 
11.  Medical  treatment  and  maintenance  of  disabled  seamexL 
15.  Wages. 
23. Advances. 

29.  Personal  injuries. 

30.  Discipline  and  punishment 

33.  Penalties  and  forfeitures  for  yiolations  of  regulations. 
84.  Offenses. 

Cross-References. 


Exemption  of  wages,  see  Bxonptions,  ^3»348k 
Conflict  of   jurisdiction  in   action   for   wages, 


Admiralty;  ^=3»3. 

Ck>QTt8  iQ!r7>802t 
Desertion  as  offense  within  inunigration  laws, 

see  Aliens,  ♦»5d.  ^      ^    ^      ,   ^ 

Due  process  of  law,  see  Gonstitaoonal  Law, 
>275. 


Imprisonment  of  deserting  seamen  as  Involun- 
tary servitude,  see  Constitutional  Law,  ^=» 

*  83. 

Injuries  to  seamen,  see  Master  and  Servant, 
<&s>200. 

Power  of  Congress  to  confer  jurisdiction  to  ar» 
rest,  see  Courts,  ^s»257. 


{.  Statutory  proTlsloBS* 

Congress  was  not  without  power  to  provide 
bv'Act  Dec.  21,  1898,  c.  28,  {  24,  80  Stat  755. 
763  [TJ.  S.  Comp.  St  1901,  pp.  8071,  3080],  that 
the  provisions  of  that  section,  making  it  a  mis- 
demeanor to  pay  any  seaman  wages  in  advance, 
and  declaring  that  such  payment  shall  not  ab- 
solve the  vessel  or  its  master  or  owner  from  full 
payment  of  wages  actually  earned,  should  extend 
to  seamen  shipping  in  an  American  port  on  a 
foreign  vessel  engaged  in  interstate  commerce.— 
Patterson  v.  The  Eudora,  28  S.  Ct  821,  10D  U. 
S.  169,  47  L.  Ed.  1002. 

The  restriction  on  contracts  of  seamen  en- 
gaged in  interstate  or  foreign  commerce,  which 
!■  made  by  the  provisions  of  Act  Dec  21,  1898, 
c  28,  I  24,  80  Stat  756,  763  (U.  S.  Comp.  St 
1901,  pp.  3071,  3080],  making  it  a  misdemeanor 
to  pay  any  sesmen  wages  in  advance,  and  de- 
claring that  such  payment  shall  not  absolve  the 
vessel  or  its  master  or  owner  from  fuU  pay- 
ment of  wages  actually  earned.  Is  a  valid  exer- 
cise of  the  power  of  Congress  to  regulate  com- 
merce.— ^Id. 


Medieal   treatment   and  audate- 
maaee  of  disabled  seamen. 
See  U  Cent  Dig.  Seamen,  SS  89-44,  187. 

Though  a  vessel  is  not  liable  to  a  seaman 
for  the  negligence  of  the  master  or  crew  re- 
sulting in  personal  injuiy,  the  seaman  is  enti- 
tled to  recover  for  his  maintenance  and  cure. — 
The  Osceola,  23  S.  Ct  483,  189  U.  S.  158,  47 
L.  Ed.  760. 

The  master  of  a  sailing  vessel  bound  for 
San  Francisco  is  not  chargeable  with  fault  in 
failing  to  put  back  480  miles  from  the  place'  of 
accident  to  Port  Stanley,  in  the  East  Falkland 
Islands,  to  secure  surgical  attendance  for  a 
seaman  who  was  disabled  by  the  accident  while 
the  vessel  was  rounding  Cape  Horn,  although, 
with  the  winds  then  prevailing,  it  would  have 
been  possible  to  reach  that  port  in  three  or  four 


days,  where  the  return  from  the  port  to  the 
piece  of  the  accident  In  view  of  the  head  winds, 
might  have  taken  as  msny  weeks.  Decree  118 
F.  1003,  56  C.  C.  A.  497,  affirmed.— The  !«►• 
qiiois,  24  S.  Ct  640,  194  U.  S.  240,  48  L.  Ed. 

The  obligation  of  the  niaster  of  a  sailing 
vessel  bound  for  San  Francisco,  toward  a  sea- 
man disabled  by  an  accident  while  the  ship  was 
rounding  Cape  Horn,  does  not  require  him  to 
stop  at  the  Evangelist  Islands,  at  the  western 
end  of  the  Straits  of  Magellan,  which  could 
have  been  reached  by  sailing  one  or  two  days 
out  of  the  vessel's  course,  where  the  only  build- 
ing there  was  a  lighthouse  from  which  a  small 
steamer  was  accustomed  to  put  out  to  passing 
vessels  in  case  a  signal  for  relief  was  hoisted, 
and  nothing  could  be  done  there  except  possibly, 
to  place  the  injured  man  upon  a  steamer  bound 
north  to  Valparaiso  or  east  to  Sandy  Point 
near  the  middle  of  the  straits.— Id. 

The  failure  of  the  master  of  a  sailing  ves- 
sel bound  for  San  Francisco  to  put  into  San 
Carlos  or  Ancud  to  secure  surgical  attendance 
for  a  seaman  who  was  disabled  in  an  accident 
while  the  vessel  was  rounding  Cape  Horn  is  not 
negligence,  since  these  are  not  harbors  at  which 
vessels  from  the  Atlantic  and  Pacific  ports  are 
in  the  habit  of  stopping,  and  while  the  master 
was  apprised  by  his  charts  of  their  existence,  it 
might  well  be  that  he  was  ignorant  of  their  pop- 
ulation and  surgical  facilities.— Id. 

The  concurring  decisions  of  the  two  lower 
courts,  that  the  master  of  a  sailing  vessel  bound 
tor  San  Francisco  was  bound  to  put  into  an 
intermediate  port  for  surgical  attendance  for 
a  seaman  who,  while  in  the  discharge  of  his  du- 
ties, had  fractured  two  ribs  and  his'  right  leg  in 
a  fall  from  the  main  yard  to  the  deck  while  the 
vessel  was  rounding  Cape  Horn,  will  not  be 
disturbed  by  the  federal  Supreme  Court  where 
the  ship  was  about  1,600  mUes  from  Valparaiso 
when  toe  accident  happened,  and,  with  favor- 
able winds,  could  have  reached  that  port  in  14 
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d^ys,  withont  caofling  a  delay  to  th«  voyage  of 
more  than  5  or  6  days.— Id. 

^=»15.  Wacea. 

See  43  Cent.  Dig.  Seamen,  If  4,  66-10. 


— —  Advaneea. 

Bee  43  Cent.  Dig.  Seamen.  SS  118-122. 

Seamen  shipping  in  an  American  port  on  a 
foreign  vessel  engaged  in  foreign  commerce  are 
within  the  protcotidn  of  Act  Dec.  21,  1898,  c. 
28.  30  Stat.  755,  763  [U.  S.  Comp.  St.  1901,  pp. 
3071,  3080],  S  24,  making  it  a  misdemeanor  to 
pay  any  seaman  wages  in  advance,  and  provid- 
ing that  advance  payment  shall  not  absolve  the 
vessel  or  its  master  or  owner  from  full  payment 
of  wages  actually  earned,  which  provisions  are 
expressly  declared  applicable  ''as  well  to  foreign 
vessels  as  to  vessels  of  the  United  States,"  al- 
though snch  act  is  entitled  "an  act  to  amend 
the  laws  relating  to  American  seamen." — ^Patter- 
son V.  The  Eudora,  23  S.  Gt  821, 190  U.  S.  160, 
47  li.  Ed.  1002. 

^=»20.  Peraonal  injuries. 

See  43  Cent.  Dig.  Seamen.  8S  186.  188-194 ;   84  Cent 
Dig.  Mast,  ft  S.  SS  211.  492.  592,  734. 

Injuries  sustained  by  a  member  of  the  crew 
on  board  a  ship  in  attempting  to  hoist  a  gang- 
way in  a  heavy  wind  are  not  done  "by  such 
ship."  within  the  meaning  of  Rev.  St.  Wis.  1898, 
§  3348,  imposing  liability  on  everv  ship  "for 
all  damages  arising  from  injuries  done  to  per- 
sons or  property  by  such  ship,"  as  snch  statute 
was  intended  to  cover  only  cases  of  damage 
done  by  the  ship  herself,  'as  the  offending  thing, 
to  persons  or  property  outside  the  ship.— The 
Osceola,  23  S.  Ot.  483,  189  U.  S.  158,  47  L.  Ed. 
760. 

A  vessel  is  not  liable  in  rem  to  one  of  the 
crew,  under  the  general  principles  of  admiralty, 
for  damages  for  personal  injuries  sustained  by 
him  through  the  improvident  and  negligent  order 
of  the  master  in  directing  a  gangway  for  the  dis- 
charge of  cargo  to  be  hoisted  before  the  arrival 
of  the  vessel  at  her  dock  and  during  a  heavy 
wind.— Id. 

^s»30.  DiaoipUne  and  pmilshiiieiLt. 

See  43  Cent.  Dig.  Seamen.  8S  196-211. 

The  imprisonment  of  an  insubordinate  sea- 
man on  a  French  vessel,  pursuant  to  article  8 
of  the  treaty  with  France  of  August  12,  1853, 
10  Stat  992,  996,  providing  that  such  persons 
may  be  arrested  on  the  written  requisition  of  the 
consol,  supported  by  an  oflScial  extract  from  the 
register  of  the  ship  or  the  list  of  the  crew,  and 
shall  be  held,  during  the  whole  time  of  their  stay 
in  the  port,  at  the  disposal  of  the  consuls,  need 
not  ead  with  the  departure  of  the  vessel  from 
tlM  port  at  which  the  seaman  waa  taken  from 


the  vessel,  but  mav  last  until  the  expiration  of 
the  two  months,  which  is  the  limit  prescribed  by 
Act  June  11,  1864,  c.  116,  13  Stat  121,  carried 
forward  in  substance  as  Rev.  St.  U.  S.  S§  407^ 
4081  [U.  S.  Comp.. St  1901,  p.  2766),  enacted  to 
provide  for  the  execution  of  treaties  respecting 
consular  jurisdiction  over  the  crews  of  foreign 
vessel  in  the  waters  and  ports  of  the  United 
States.— Dallemagne  v.  Moisan,  25  S.  Gt  4^, 
197  U.  S.  169,  49  L.  Ed.  709. 

Only  a  federal  marshal  can  make  an  ar- 
rest on  the  requisition  of  a  French  consvJ, 
charging  a  seaman  on  a  French  vessd  with  in- 
subordination, conformably  to  article  8  of  the 
treaty  with  France  of  August  12,  1853,  10  Stat. 
992,  996,  since  this,  being  the  mode  of  arrest 
specified  by  Act  Gong.  June  11,  1864,  c.  116,  13 
Stat  121,  enacted  to  provide  for  the  execution 
of  treaties  respecting  consular  jurisdiction  over 
the  crews  of  foreign  vessels  in  the  waters  and 
ports  of  the  United  States,  and  re-enacted  in 
substance  in  Rev.  St.  U.  S.  U  4079-^81  [U.  S. 
Comp.  St.  1901,  p.  2766],  must  be  regarded  as 
the  only  means  proper  to  be  adopted  for  this 
purpose.— Id. 

^s»38.  Penalties  and  forfditnrea  for  ▼!• 
olationa  of  resnlatioas. 

See  43  Cent  Dig.  Seamen.  H  218.  219. 

Penalty  imposed  by  Rev.  St.  '|  4529,  as 
amended  by  Act  Dec.  21,  1898,  {  4,  on  shipown- 
er for  delay  in  paying  seaman*s  wages  withont 
sufficient  cause,  is  not  incurred  by  delay  because 
of  an  attempt  to  secure  revision  in  federal  Cir- 
cuit Court  of  Appeals  bv  an  appeal  from  a  de- 
cree for  such  wages  ana  penalties  for  delay.— 
Pacific  Mail  S.  S.  Co.  v.  Schmidt,  36  S.  Ct  581, 
241  U.  S.  245.  60  L.  Ed.  982,  reversiiig  decree 
214  F.  513,  130  O.  O.  A.  657. 

^=>34.   Offenses. 

See  48  Cent  Dig.  Seamen.  SS  220-23L 

Seamen  become  obligated  to  merchant  Tea- 
sels from  the  time  they  sign  the  shipping  ar- 
ticles, and  from  that  time  they  may  incur  the 
penalties  of  desertion.— Tucker  v.  Alexandroff, 
22  S.  Ct  195,  183  U.  S.  424,  46  L.  Ed.  264. 
reversing  judgment  Motherwell  v.  United  States, 
107  F.  437,  48  C.  C.  A.  97,  which  affirma 
(D.  C.)   United   States  v.  Motherwell,   103   F. 

•loo. 

A  citisen  or  subject  of  a  foreign  government 
who  enlists  as  one  of  the  crew  of  an  American 
ship  becomes  a  temporary  subject  of  the  United 
States,  so  as  to  give  the  consular  tribunal  of 
the  United  States  in  a  foreign  country  jurisdic- 
tion to  try  oifenses  committed  by  him  on  board 
the  ship.— Ross  v.  Mclntyre,  140  U.  S.  453,  11 S. 
Ct  897,  35  L.  Ed.  681,  affirmed  (a  0.)  In  le 
BoMi,  44  F.  186. 
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SEARCHES   AND   SEIZURES. 


Scope-Note, 

riNGLUDES  examination  of  persons  or  places  for  discovery  of  property  stolen  or 
otherwise  unlawfully  obtained  or  held,  or  of  evidence  of  the  commission  of  an  offense,  and 
taking  into  legal  custody  such  property  or  proofs,  or  property  forfeited  for  violation  of 
law;  nature  and  scope  of  such  remedies  In  general;  constitutional  and  statutory  provi- 
sions relating  to  such  searches  and  seizures ;  in  what  cases  and  to  and  against  whom  and 
in  respect  of  what  property  they  are  allowed ;  jurisdiction  over  and  proceedings  to  obtain 
searches  or  seizures;  issuance,  requisites,  and  validity  of  search  warrants  and  warrants 
for  seizure,  etc. ;  execution  of  warrants,  making  searches  and  seizures,  proceedings  to  en- 
force seizures,  and  disposition  of  property  seized;  and  liabilities  for  wrongfully  procur- 
ing or  making  searches  or  seizures. 

[For  related  matters  under  other  topics,  see  cross-references  following.] 

Cross-References, 


Admissibility  as  evidence  of  articles  wrongfully 
seized,  see  Criminal  Law,  ^=»394. 

Due  process  of  law,  see  Constitutional  Law,  ^s» 
320. 

Enforcement  of  customs  Mws,  see  Customs  Du- 
ties, ^=s»126. 


Prohibition  against  proceedings  in  state  court. 

see  Prohibition,  ^s»3. 
To  enforce  liquor  laws,  see  Intoxicating  Liq- 

uorsj  ^=9249. 


^=:»7.  Unreasonable    searehes    and    sei« 


See  43  Cent.  Dig.  Searches,  S  5. 

Act  June  22,  1874,  c.  391,  18  Stat.  186  [U. 
S.  Comp.  St.  1901,  p.  ,2018],  authorizing  an  or- 
der in  revenue  cases  requiring  defendant  or 
claimant  to  produce  his  private  books,  invoices, 
and  papers,  or  else  the  allegations  of  the  gov- 
ernment attorney  will  be  taken  as  confessed,  vio- 
lates CoUHt.,  4th  Amend.,  prohibiting  unreason- 
able searches  and  seizures. — Boyd  v.  United 
States,  116  U.  S.  616,  6  S.  Ct.  524,  29  L.  Ed. 
746. 

Vpon  an  Investigation  by  the  senate  of 
charges  in  the  public  press  as  to  alleged  deal- 
ings of  senators  in  the  stock  of  a  corporation 
whose  bnsiness  was  affected  by  a  pending  tariff 
bill,  it  is  no  invasion  of  the  constitutional  pro- 
tection against  unreasonable  searches  and  sei- 
zures to  require  a  member  of  a  stock  brokerage 
firm  to  state  whether  or  not  any  senator  had 
bought  or  sold  such  stocks  through  his  firm. — 
In  re  Chapman,  17  S.  Ot.  677,  16C  U.  S.  061, 
41  L.  Ed.  1154. 

The  compulsory  production  of  documentary 
evidence  in  a  proceeding  before  the  interstate 
commerce  commission  on  a  complaint  alleging 
violations  by  railroad  companies  of  Act  Feb.  4, 
1887,  c.  104,  24  Stat.  379  [U.  S.  Comp.  St.  1901, 
p.  3154],  to  regulate  commerce,  does  not  in- 
fringe the  immunity  from  unreasonable  searches 
and  seizures  guarantied  by  the  fifth  amendment 
to  the  federal  Constitution,  since  that  act,  as 
amended  by  Act  Feb.  11,  1893,  c.  83,  27  Stat. 
443  [U.  S.  Comp.  St.  1901,  p.  3173],  expressly 
extends  immunity  from  prosecution  or  forfeiture 
of  estate  because  of  testimony  given  in  pursu- 
ance of  the*  requirements  of  the  law.  Order  (C. 
C.)  Interstate  Commerce  Commission  v.  Phila- 
delphia &  R.  Ry.  Co.,  123  F.  969,  reversed.— In- 
terstate Commerce  Commission  v.  Baird,  24  S. 
Ct  563,  194  U.  S.  25,  48  L.  Ed.  860. 

A  corporation  charged  with  a  violation  of 
Anti-Trust  Act  July  2,  1890,  c.  647,  26  Stat 
209  [U.  S.  Comp.  St  1901,  p.  3200],  is  en- 
titled to  immunity  under  Const.  U.  S.  Amend.  4, 
from  such  an  unreasonable  search  and  seizure 
as   the  compulsory   production   before  a   grand 


jury,  under  a  subpiBna  duces  tecum,  of  all  un- 
derstandings, contracts,  or  correspondence  be-* 
tween  such  corporation  and  six  other  compa- 
nies, together  with  aU  reports  and  accounts  ren- 
dered by  such  companies  from  the  date  of  the 
organization  of  the  corporation,  as  well  as  all 
letters  received  by  that  corporation  since  its 
organization,  from  more  than  one  dozen  different 
companies,  situated  in  seven  different  states. 
Order  (C.  C.)  In  re  Hale,  139  F.  496,  aflirmed. 
—Hale  V.  Henkel,  26  S.  Ct  370,  201  U.  S. 
43,  50  L.  Ed.  652. 

The  protection  against  unreasonable  search- 
es and  seizures  afforded  by  Const  U.  S.  Amend. 
4  cannot  ordinarily  be  invoked  to  justify  the 
refusal  of  an  officer  of  a  corporation  to  produce 
its  books  and  papers  in  obedience  to  a  subpa?na 
duces  tecum,  issued  in  aid  of  an  investigation 
by  a  grarid  jury  of  an  alleged  violation  of  Anti- 
Trust  Act  July  2,  1890,  c.  647,  26  Stat.  209  [U. 
S.  Comp.  St  1901,  p.  3200],  by  such  corpora- 
tion.— Id. 

Constitutional  rights  of  a  corporate  de- 
fendant in  an  action  for  the  forfeiture  of  in- 
fringing copies  of  a  painting  protected  by  copy- 
right are  not  violated  by  the  admission  in  evi- 
dence of  the  replevin  proceedings  under  which 
such  infringing  copies  were  seized,  over  the  ob- 
jection that,  by  such  proceedings,  rights  under 
Const.  U.  S.  Amends.  4,  5,  were  invaded.  Judg- 
ment (1906)  146  F.  375,  76  C.  C.  A,  647,  af- 
firmed.—American  Tobacco  Co.  v.  Werckmeis- 
ter,  28  S.  Ct  72,  207  U.  S.  2&4,  52  U  Ed.  208, 
12  Ann.  Cas.  595. 

An  unreasonable  search  and  seizure  of  the 
private  books  and  documents  of  a  corporation 
doing  business  in  the  state  is  not  mado  by  the 
proceedings  under  Act  Vt  Oct.  9,  1906,  p.  79, 
No.  75.  to  compel  the  production  before  a  grand 
jury  ot  material  books  and  papers  called  for  by 
a  notice  limited  to  such  books  or  papers  as 
relate  to  or  concern  any  dealings  or  business 
between  January  1,  1904,  and  the  date  of  the 
notice,  October  10,  1906,  with  the  parties 
named  therein,  who  were  cattle  commissioners 
of  the  state,  to  be  used  relative  to  the  matter 
of  a  complaint  pending,  and  then  and  there  to 
be  investigated  by  the  grand  jury,  in  which  the 
persons  named  in  the  notice  were  charged  with 
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having  unlawfully  sold  diseased  meat  for  food 
purposes  at  Burlington,  Vt.,  the  notice  also 
giving  in  detail  the  dates  and  amounts  of  checks 
and  vouchers  which  the  company  was  required 
to  produce.  Judgment,  In  re  Consolidated  Ren- 
dering Co.  (Vt  1907)  66  A.  790,  affirmed.— 
Consolidated  Rendering  Co.  v.  State  of  Ver- 
mont, 28  S.  Ct.  178,  207  U.  S.  541.  52  L.  Ed. 
327,  12  Ann.  Cas.  65a 

An  order  directing  a  foreign  corporation 
sued  for  violating  the  Arkansas  anti-trust  act 
(Act  Ark.  Jan.  2'3,  1905  [Acts  1905,  p.  1])  to 
produce  as  witn^ses  before  a  commission  cer- 
tain named  officers,  agents,  directors,  and  em- 
ployes, and  to  produce  any  books,  papers,  etc., 
in  their  possession  or  under  their  control  relat- 
ing to  the  merits  of  the  cause  or  to  any  defense, 
does  not  amount  to  an  unreasonable  search  and 
seizure.  Judgment  100  S.  W.  407,  81  Ark.  519, 
affirmed. — Hammond  Packing  Co.  v.  State  of 
Arkansas,  29  S.  Ct.  370.  212  U.  S.  822,  53  L. 
Ed.  530.  16  Ann.  Cas.  645. 

Making  the  returns  for  the  assessment  of 
the  exercise  imposed  by  Act  Aug.  5,  1909,  c.  6, 
f  38.  36  Stat  112  (U.  S.  Comp.  St.  Supp.  1909, 
p-  844),  on  the  doing  or  the  carrying  on  of  busi- 
ness in  a  corporate  or  quasi  corporate  capacity, 
public  documents,  and  open  to  inspection  as 
such,  under  certain  restrictions,  as  is  done  by 
subsection  6  of  that  act,  as  amended  by  Act 
June  17,  1910,  c.  297,  36  Stat.  494.  does  not 
do  violence  to  the  constitutional  protection 
against  unreasonable  searches  and  seizures. — 
Flint  V.  Stone  Tracy  Co.,  31  S.  Ct.  342.  220  U. 
S.  107.  55  L.  Ed.  389.  Ann.  Cas.  1912B,  1312. 

The  enforced  production  before  a  grand 
jury  engaged  in  investigating  the  alleged  crim- 
inal conduct  of  corporate  officers,  directors, 
and  stockholders  of  the  letter-press  copy  books 
of  the  corporation  for  two  specified  months,  in 
the  posseoBion  of  its  president,  under  a  sub- 
poena duces  tecum  directed  to  the  corporation, 
doei^  not  violate  the  provisions  of  Const. 
Amend.  4,  forbidding  unreasonable  searches 
and  seizures. — Wilson  v.  United  States,  31  S. 
Ct  538,  221  U.  S.  361,  55  L.  Ed.  771,  Ann. 
Cas.  1912D,  558. 

The  constitutional  protection  against  un- 
reasonable searches  and  seizures  is  not  de- 
nied by  an  order  of  the  Interstate  Commerce 
Commission  requiring  the  secretai^  or  other 
similar  officer  of  the  carriers  subject  to  Act 
March  4,  1907,  c.  2939,  34  Stat  1415  (U.  S. 
Comp.  St  Supp.  1909,  p.  1170),  regulating  the 
hours  of  labor  of  employes,  to  make  monthly 
reports  under  oath,  showing  the  instances 
where  employes  subject  to  the  act  have  ren- 
dered excess  service,  and  giving  the  cause  and 
explanatory  facts,  if  any,  or.  where  there  has 
been  no  excess  service,  to  make  a  separate 
oath  to  that  effect,  in  lieu  of  the  form  to  be 
used  in  detailing  excess  service. — Baltimore  & 
O.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 31  S.  Ct.  621,  221  U.  S.  612,  55  L.  Ed. 
878. 

The  protection  against  unreasonable 
searches  and  seizures  afforded  by  Const.  Amend. 
4,  cannot  ordinarily  be  invoked  to  justify  the 
refusal  of  an  officer  of  a  corporation  to  produce 
its  books  and  papers  in  obedience  to  a  subpoena 
duces  tecum  issued  in  an  action  against  the  cor- 
poration to  recover  a  statutory  penalty.— (1911) 
American  Lithographic  Co.  v.  Werckmeister, 
31  S.  Ct  676,  221  U.  S.  603,  55  L..  Ed.  873, 
affirming  judgment  (1908)  165  F.  42G,  91  C.  C. 
A.  876. 

Subpoena  duces  tecum  calling  for  produc- 
tion before  a  grand  jury  investigating  alleged 
criminal  conduct  of  former  officers  of  corpora- 
tion of  all  books,  letters,  etc.,  covering  a 
specified  period  in  their  possession,  is  not  an 
oureasonable    search    or    seizure.— Wheeler    t« 


United  States,  33  S.  Ct  158.  226  U.  S.  478,  57 
Ir.  Ed.  309. 

Former  officers  of  dissolved  corporation  are 
not  subject  to  an  unreasonable  search  and 
seizure  by  compulsory  production  before  a  grand 
jury  investigating  their  alleged  criminal  con- 
duct of  books  and  papers  of  the  corporation  in 
their  possession.— Id. 

Enforced  production  before  the  grand  ^ury 
of  books  and  papers  of  a  defunct  corporation  in 
possession  of  a  former  stodcholder  who  claims 
title  is  not  a  violation  of  the  constitutional  pro- 
tection against  unreasonable  searches  and 
seizures.— Grant  v.  United  States,  33  S.  Ct. 
190.  227  U.  S.  74.  57  L.  Ed.  423.  affirming 
judgment  (D.  C.)  In  re  Grant  198  F.  708. 

Const  U.  S.  Amend.  4.  against  unreasonable 
searches  and  seizures,  does  not  apply  to  the 
states. — National  Safe  Deposit  Co.  v.  Stead,  34 
S.  Ct  209.  232  U.  S.  58,  58  L.  Ed.  504.  affirm- 
ing judgment  95  N.  E.  973,  250  HI.  584,  Ann. 
Cas.  1912B,  430. 

The  immunity  from  unreasonable  searches 
and  seizures  afforded  by  (Donst  U.  S.  Amend. 
4.  has  been  denied  accused  in  a  criminal  prose- 
cution, where  the  court  has  refused  a  seasonable 
application  for  return  of  letters  and  papers 
seized  in  his  house  in  his  absence  by  a  United 
States  marshal  holdnig  no  warrant  therefor^ 
where  their  use  in  evidence  at  the  trial  has  been 
permitted.— Weeks  v.  United  States,  34  S.  Ct 
341,  232  U.  S.  383.  58  U  Ed.  652,  L.  R.  A. 
1915B,  834,  Ann.  Cas.  1915C,  1177. 

Protection  against,  individual  misconduct  of 
municipal  police  officers  not  acting  under  feder- 
al authority  is  not  afforded  by  guarahty  of 
Const  U.  S.  Amend.  4,  of  immunity  from  an- 
reesonable  searches  and  seizures,  but  such 
amendment  reaches  only  the  federal  govern^ 
ment  and  its  agents.— Id. 


SECONDARY  EVIDENCE. 

See- 
Criminal  Law,  «=»400-404. 
Evidence,  «=»i57-182. 

SECONDHAND  DEALERS. 

Constitutional  guaranty  of  liberty  to  contract^ 

see  Constitutional  Law,  ^=»89. 
Equal   protection    of   laws,   see   Constituttonal 

Law,  ^=»240. 
Privileges   and   immunities,   see  Constitatioiisl 

Law,  ^=»206. 


SECRETARY  OF  AGRICULTURE. 

ation  of  legii 
^aw,  ^=»62. 


Delegation  of  legislative  power,  see  Constitutioa* 
al  Lf 


SECRETARY  OF  COMMERCE  AND 

LABOR. 

See  Habeas  Corpus,  ^=sy23. 
Act  authorizing  secretary  to  exact  a  penalty  for 
bringing  into  United  States  an  alien  altlicted 
with  a  contagious  disease,  see— > 
Aliens,  ^=»40. 
Constitutional  Law,  ^=»80. 

SECRETARY  OF  THE  INTERIOR. 

See- 
Indians,  ^=»15. 
Mandamus,  «=>63,  64,  73,  85. 
United  States,  <S=»39. 

Abatement  of  action  on  resignation,  see  Abat^ 

ment  and  Revival,  ^=^5,  47. 
Restraining  proceedings,  see  Injunction,  ^s>75. 
Withdrawal  of  lands  from  settlement,  see  Pub* 

lie  Liands,  ^=»80. 
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SEPULiTU&B 


SECRETARY  OF  THE  NAVY. 

Mandamns  to  compel  action  by,  at  proceeding 
against  United  States,  see  United  States, 


Prohibition  against  acts,  see  Prohibition,  ^=96. 

SECRETARY  OF  THE  TREASURY. 


Customs  Duties,  ^=»63,  88. 
Mandamns,  ^=»101,  105. 

Delegation  of  legislative  powers,  fee  Oonstita- 

tional  Law,  ^=»62. 
Restraining  acts,  see  Injnnction,  ^=»75. 

SECRETARY  OF  WAR. 

See  Navigable  Waters,  «=»89. 

Delegation  of  legislative  powers,  fee  Ckmstltn- 

tional  Law,  ^=^62. 
Powers  as  to  bridges  obstructing  navigation,  see 

Navigable  Waters,  ^=s>20. 
Powers  as  to  claims  against  United  States,  see 

United  States,  ^=s»112. 
Requiring   alterations    in    bridges,    obstructing 

navigation  as  exercise  of  power  of  eminent 

domain,  see  Eminent  Domain.  ^=:»2. 
Suit  against  as  suit  against  United  States,  see 

United  States,  «=>125. 

SECTION  FOREMAN.    . 

Fellow  servant,  see  Master  and  Servant,  4s»190. 

SECTIONMEN. 

Fellow  servants  of  trainmen,  see  Master  and 
Servant,  ^=»198. 

SECURITY. 


Appeal  and  Error,  «=s>870-S95, 402-470, 122S- 

Attactnnent,  «=933(>-351« 
BaU. 

Bankruptcy,  ^s»328. 
-  Bonds. 

Chattel  Mortgages. 
Costs,  ^=>109. 
Criminal  Law.  ^s»108i. 
Equity,  ^s>198. 
Injunction,  <8=s>284-252. 
Limitation  of  Actions,  ^8»107« 
Mortgages. 
Pledges.  ' 

Principal  and  Surety. 
Replevin,  ^=s»123-135. 

SEDUCTION. 

[No  paragraphs  or  references  in  this  Digest   But 
see  4t  Cent.  Dig.  Beduot] 

SEEDS. 

Duty  <m,  see  Oustoms  Duties,  ^=3»80l 


SEGREGATION. 

Due  prooeoB  of  law,  see  Constitutional  Law, 
ortf 

SEIZURE. 

See  Searches  and  Seisures. 


SELF-DEFENSE. 

Defense  to  prosecution  for  homicide,  see  Homi* 
108-118,  186-194.  276,  800. 


cide. 


SELF-EXECUTING. 

CoastitutionAl 


Provisions  of  Constitution, 
Law,  ^=»28-84. 


SELF-SERVING  DECLARATIONS. 

See  Criminal  Law.  ^s>418. 
Evidence,  ^=»271. 

SEMI-MONTHLY  PAY. 

Constitutionality  of  law,  see  Master  and  Serv- 
ant, «3»69. 

SENATORS. 

See  TTnlted  States,  «s>21. 

SENTENCE 

See  Army   and   Navy,   ^=»48»   49;    CMminal 
Law,  «=»986-1003,  1177. 

SEPARABLE  CONTROVERSIES. 

See  Bemoval  of  Causes,  ^s>48-61. 

SEPARATE  COACH  LAW. 

Effect  of  admission  of  territory  as  state  on  right 
to  enact,  see  States,  ^3»9. 

Equal  protection  of  law,  see  Constitutional  Law, 
«=»218. 

Imposing  involuntary  servitude,  see  Constitu- 
tional Law,  ^=»83. 

Interference  with  commerce,  see  Commerce, 
47,  62. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  «=s>110-196,  247-276. 

SEPARATE  TRIALS. 

Persons  Jointly  indicted,  see  Criminal  Law, 
622. 


SEPARATION. 


See  Divorce. 


SEPULTURE. 


See  Cemeteries. 


Tkis  IHsaat  ia  eompUsd  •&  Hkm  Xey-Xunbar  System.  For  WKplaiuitioav  see  vase  iil* 


SEQUESTRATION. 


Scope'Note. 

-  [INCLUDES  taking  and  keeping  in  legal  custody  specific  property,  as  subject  to  con- 
flicting claims  of  ownership,  or  to  liens  or  other  special  rights,  to  preserve  it  during  liti- 
gation, or  so  taking  and  disposing  of  property  of  defendants  in  civil  actions  to  compel 
them  to  appear  and  answer  or  perform  any  other  act  therein,  or  to  preserve  the  prop- 
erty, or  to  enforce  performance  of  the  judgment ;  nature  and  scope  of  the  remedy  in  gen- 
eral ;  in  what  cases  and  for  what  purposes  and  as  to  what  property  it  is  allowed ;  grounds 
of  sequestration,  and  Jurisdiction  over  and  proceedings  to  obtain  sequestration;  issuance, 
requisites,  and  validity  of  writs  and  other  mandates  of  sequestration;  appointment  and 
qualiflcation  of  sequestrators,  and  effect  thereof;  rights,  powers,  duties,  and  liabilities  of 
sequestrators,  and  proceedings  by  them;  dissolution  of  writs,  etc.,  and  discharge,  etc.,  of 
sequestrators;  liabilities  on,  and  enforcement  of,  securities  given  to  obtain,  dissoli^,  etc., 
sequestrations;    and  liabilities  for  wrongful  procuring  of  sequestration.] 


^s»21.  Wrongrfvl  seqnestratioB* 

See  43  Cent.  Dig.   Sequest.   88  60-64. 

Articles  280,  281^  Code  Prac.  La.,  provide 
that  the  bond  on  which  possession  is  given  to 
the  defendant  of  property  belonging  to  him 
claimed  for  sequestration  by  virtue  oi  a  lien  or 
privilege  shall  in  the  case  of  movable  property, 
among  other  things,  provide  that  the  party  shall 


not  make  an  improper  use  of  it,  and,  in  the  case 
of  real  property,  that  he  shall  make  restitution 
of  the  fruits  he  shall  have  received  since  the  de- 
mand. J7el<2,  that  these  articles  implied  that 
movables  could  be  used,  if  used  properly  and 
that  no  restitution  for  the  use  of  such  property 
was  required.— Baldwin  v.  Black,  119  U.  S.  643, 
7  S.  Ct  326,  30  L.  Ed.  530. 


SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

Citation  on  appeal,  see  Appeal  and  Error, 
407. 

Charge  against  naval  officer,  see  Army  and  Na- 
vy, ^=s»47. 

Copy  of  indictment  or  information,  see  Crim- 
inal Law,  ^s»627. 

List  of  jurors,  see  Criminal  Law,  ^=»631. 

Notice  of  appeal,  see  Appeal  and  Error,  ^=»423- 
425. 

Notice  or  list  of  witnesses,  see  Criminal  Law, 
«=>629. 

Process,  see  Process,  ^s»0O-145. 


Writ  of  attachment,  see  Attachment,  ^s»170. 
Writ  of  error,  see  Appeal  and  Error,  ^s>401. 

SERVICES. 

See- 
Brokers,  ^=»47-l$8. 
Evidence,  C=»112. 
Logs  and  Logging,  ^s»22-33i. 
Master  and  Servant, 
Mechanics'  Liens. 
MiUtia. 
Salvage. 
Work  and  Labor. 


SERVITUDE. 


See  Easement!. 


SET-OFF   AND    COUNTERCLAIM. 


^  Scope-Note. 

[INCLUDES  cross-demands  and  claims  as  grounds  of  defense  to  actions  or  of  cross- 
actions;  what  debts  or  damages  constitute  grounds  thereof,  whether  liquidated  or  unliq- 
uidated, and  whether  connected  with  or  independent  of  the  principal  cause  of  action ;  be- 
tween what  parties  and  in  what  actions  such  cross-demands  and  claims  are  available ;  and 
their  operation  and  effect  by  way  of  recoupment  or  other  reduction  of  the  demand  or  claim 
sued  on,  or  to  counterbalance  a  recovery  thereon,  or  as  ground  for  affirmative  relief. 

[For  related  matters  under  other  topics,  see  cross -references  after  analyeiaj 

Analysis. 

I.  Nature  and  Grounds  of  Remedy. 

4.  Grounds  and  scope  of  remedy. 

5.  In  general. 
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SETTLEMENT 


IL  Subject-Matter. 

♦=»  22.  Nature  of  indebtedness  or  liability  in  general. 

30.  Causes  of  action  on  other  and  distinct  contracts  or  transactions. 

33.  Set-off. 

64.*  Waiver  of  objections. 

III.  Operation  and  Effect. 

59.  Right  to  judgment  for  excess  over  plaintiff's  cause  of  action. 

Cross-References. 


Element  of  amount  in  controyersy  requisite  to 
appellate  jurisdiction,  see  Appeid  and  Error, 

Pleading  matter  of  set-off  or  counterclaim,  see 

Pleading,  ^=>144. 
Practice  in  court  of  claims,  see  Courts,  ^:9450. 

In  particular  aeiiwM  or  proeeeding$. 
See- 
Bankruptcy,  ^s>326. 
Descent  and  Distribution,  ^:»13d. 
District  of  Columbia,  ^=»36w 
OiBcers,  ^=»101. 


See- 
Sales,  ^s>348. 
United  States.  «=s>39. 

Particular  demandt  or  Uahilities* 
See- 
Bankruptcy,  ^=^163,  169. 
Banks  and  Banking,  «=»77, 134,  263,  270,  287, 

288. 
Eminent  Domain,  ^s>144, 146b 
Insurance,  ^=»60. 
Judgment,  ^s>883. 
Partnership,  ^=»112. 
Sales,  ^=>428. 
United  States,  <$=s>130. 


I.  NATUBE  ANB  GROUITOS  OF 


C=s»4.  Grounds  and  scope  of  remedy. 

See  4S  Cent.  Dig.  Set-Off,  §8  &-IS. 

^s>5.  — -  In  Keneral. 

See  43  Cent  Dig.  Set-Off.  9  6. 

Under  Civ.  Code  Ta.  art.  2207  et  seq.,  on 
''Compensation,**  extinguishing,  by  operation  of 
law,  debts  owed  by  two  persons  to  each  other, 
when  liquidated  and  demandable,  to  the  extent 
of  their  respective  sums,  prior  liens  paid  by  one 
sequestrating  a  vessel  for  a  mortgage  debt  there- 
on, and  a  deficiency  on  execution  sale  thereun- 
der, will  extinguish,  to  the  amount  of  their  sum, 
a  claim  by  the  debtor,  who  owned  the  vessel,  for 
her  use  by  the  libelant,  who  duly  gave  bond,  and 
took  her  from  the  sheriff,  pending  the  litigation. 
-Baldwin  v.  Black.  119  U.  S.  643,  7  S.  Ot.  326, 
30  L.  Ed.  530. 

XL   SUBJECT-MATTER. 

^=922.  Ifatnre  of  indebtedness  or  lia- 
bility in  general. 

See  43  Cent.  J>lg.  Set-Off.  9i  2t-37. 

By  Pennsylvania  practice,  as  under  the  prac- 
tice generally,  a  defendant  can  only  avail*  him- 
self, under  a  counterclaim,  of  a  claim  sounding 
in  contract.— Dushane  v.  Benedict,  120  U.  S. 
630,  7  S.  Ct.  606,  30  L.  Ed.  810. 

^s»30.  Canses  of  action  on  otber  and 
distinct  coiitracts  or  transac- 
tions. 

See  43  Cent.  Dig.   Set-Off,  8S  K2-57. 

^s>33.  .1..  Set-off. 

See  43  Cent.  Dig.  Set-Off.  8S  1.  32,  64,  56;   48  Cent 
Dig.  Sales,  S  986. 

Where  a  receiver  of  an  estate  pending  liti- 
gation over  real  property  collected  rent  there- 


on from  the  occupant,  who  was  by  the  final  de- 
cree adjudged  to  be  the  owner  of  one  half  the 
property,  the  rent  collected  upon  such  half  did 
not  become  a  part  of  the  estate,  but  remained 
the  property  of  the  real  owner;  and  he  may  set 
off  the  same  against  a  claim  for  rent  subsequent- 
ly due  from  him  to  the  receiver  upon  the  other 
jialf  of  the  property.— Grant  V.  Buckner,  19  S. 
Ct.  163,  172  U.  S.  232,  43  L.  Ed.  430. 
^  • 

^=954.  Waiver  of  objeotionfl. 

See  43  Cent.  Dig.  Set-Off,  §§  124,  126. 

Bev.  St  Tex.  art.  650,  allows  a  defendant 
to  set  off  any  counterclaim  founded  on  a  cause 
of  action  arising  out  of,  or  connected  with,  plain- 
tiff's cause  of  action.  In  an  action  for  the  val- 
ue of  property  alleged  to  have  been  burned  by 
defendant's  negligence,  defendant  pleaded  a  coun- 
terclaim for  damages  alleged  to  have  been  caused 
by  plaintiff's  negligence,  by  which  the  fire  was 
occasioned.  Held,  that  the  action  of  the  court 
in  sustaining  an  exception  to  the  counterclaim 
was  immaterial,  where  the  jury  found  for  plain- 
tiff, for  such  a  verdict  determined  defendant's 
negligence  and  plaintiff's  want  of  it.— Pacific 
Exp.  Co.  V.  MaUn,  132  U.  S.  631, 10  S.  Ct.  166. 
33  L.  Ed.  450. 

m.   OPERATION  AND  EFFECT. 

<S=s>59.  Bight    to    Jndsment    for    ezeoM 
oTcr  plaintiff's  canse  of  action. 

See  43  Cent.  Dig.   Set-Off,   Si  180-132. 

Matter  availed  of  by  way  of  recoupment 
only  goes  in  reduction  of  damages,  or  as  a  de- 
fense to  the  action,  and  cannot  be  made  the 
ground  for  an  affirmative  judgment  for  damages 
in  defendant's  favor.— Dushane  v.  Benedict,  120 
U.  S.  630,  7  S.  Ct.  696,  30  L.  Ed.  810. 


SETTING  ASIDE. 

See  cross-references  under  Vacation. 

SETTLEMENT. 


Accord  and  Satisfaction. 


See—    ' 
Account,  ^s»25. 
Account  Stated. 
Appeal  and  Error,  ^=»567. 
Banks  and  Banking,  ^s»320. 
Compositions  with  Creditors. 
Compromise  and  Settlement. 
Exceptions,  Bill  of,   <3=»32-52. 
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See—  , 

Executors  and  Administrators,  ^=»4Q2-495. 
Husband  and  Wife,  «=>2e-35,  276. 
Partnership,  «=»30i-SU,  818-^40. 
Pavment. 
Release. 

Trusts,  «=s>2d5-30& 
United  States,  «s>44. 

SEVERABLE  CONTRACTS. 

Limitation  of  actions  for  breach,  see  Limitation 
of  Actions,  ^s>51. 

SEVERALTY. 

Estates  in  severalty,  see  Wills,  ^s»627. 

SEWERS. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  ^=s»831.. 

Pollution  of  na^eable  waters,  see  Navigable 
Waters,  ^s>36. 

SEWING  MACHINES. 

Class  legislation,  see  Constitutional  Law,  ^=s> 

20a 
Commerce  regulations,  see  Commerce,  ^=»66. 
B}qual  protection  of  law,  see  Constitutional  Law, 


1  proi 
230. 


Licenses  of  persons  engaged  in  selling,  see  Li- 
censes, ^=>7,  16. 

Partial  invalidity  of  license  tax  law,  see  Stat- 
utes, ^=s»64. 

SEX. 

Equal  protection  of  laws,  see  Constitutional 
Law,  «=»224. 

SHARES. 

See  Corporations,  ^s»75-161. 

.  SHEEP. 

Due  process  of  law,  see  Constitutional  Law,  ^^ 
296; 

Equal  protection  of  laws,  see  Constitutional 
Law,  «=>237. 

Quarantine  regulations  as  interference  with  com- 
merce, see  Commerce,  ^s»52. 

SHELLEY'S  CASE. 

Rale  in,  see  Wills,  «s>00& 

SHELLS. 

Duty  on,  see  Customs  Duties,  ^=»37. 


SHERIFFS   AND    CONSTABLES, 

Scope-Note. 

[INCLUDES  tlie  chiet  executive  officers  of  counties,  and  Inferior  officers  authorized 
to  perform  the  functions  of  peace  officers  within  their  counties  or  territorial  subdivisions 
thereof;  eligibility  for  the  office,  i^polntment,  qualification,  and  tenure  of  office;  and 
rights,  powers,  duties,  and  liabilities  of  such  officers,  their  deputies,  assistants,  and  sub* 
stitutes  in  generaL 

[For  rotated  matters  undor  othor  topios,  •••  cross -rofsroncee  aftsr  analysis.] 

Analysis. 

I.  Appointment^  Qualification,  and  Tenure. 

[No  paragraphs  or  references  In  this  Dl|;eBt    But  see  48  Cent.  Dig.  Sheriifs,  n 
1-44.] 

II.  Compensation. 

[No  paragraphs  or  references  In  this  Digest.    But  see  43  Cent.  Dig.  Sheriffs,  H 
45-W.] 

III.  Powers^  Duties,  and  Liabilities. 

^=3  98.  Process,  judgment,  or  order  of  court  as  protection  from  lia* 
bility. 
108.  Insufficient  levy. 
126.  Actions  against  officers  and  indemnitors. 

134.  Parties. 

139.  -• Damages. 

IV.  Liabilities  on  Official  Bonds. 

[No  paragraphs  or  references  In  this  Digest    But  see  48  Cent.  Dig.  SherUfa,  H 
84&-422.] 

Cross-References. 

See  United  States  Marshals. 

Conclusiveness    against     sheriff    of    Judgment 

against  deputy,  see  Judgment,  ^=»7(l3. 
Sheriff's  deed*  see  Execution,  ^s»305. 
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SHIPPING 


r  APPOiNTifEirr,    QUAiiincATioir, 

AND   TENURE. 

[No  paragraphs  or  references  in  this  Digest  But 
see  43  Cent.  Dig.  Sheriffs.  H  l-^-l 

n.   COMPENSATION. 

[No  paragraphs  or  references  in  this  Digest  But 
see  4S  Cent  Dig.  Sheriffs.  i§  46-99.] 

m.  POWERS,  DUTIES,  AND  UABIU- 

TIES. 

Failure  to  prevent  murder  of  prisoner  as  con- 
tempt of  federal  court,  see  Contempt,  ^:»22. 

Liabifity  for  false  imprisonment,  see  False  Im- 
prisonment, ^S9l-7. 


^s»98.  Prooesa,  judgment,  or  order  of 
oo«rt  as  protection  from  liabil- 
ity. 

See  4S  Cent.  Dig.  Sheriffs.  H  143-157. 

A  writ  of  attachment,  though  voidable,  when 
it  has  the  seal  of  the  court  and  everything 
else  on  its  face  to  give  it  apparent  validity,  is 
a  sufficient  protection  to  an  officer  who  is  bound 
to  obey  it  for  making  a  levy  under  it— Marks  v. 
Shoup,  21  S.  Ct  724,  181  U.  S.  562,  45  L.  Ed. 
1002. 

^=9108*  InsvAeient  lerF* 

See  43  C«Lt  Dig.  SheHfffe.  8  193. 

A  levy  of  an  attachment  upon  goods  In  the 
hands  of  a  third  person,  without  leaving  a  cer- 
tified copy  of  the  writ  and  a  notice  specifying 
the  property  attached  with  the  person  having 
possession  of  tiie  same,  is  invalid  under  1  HilFs 
Code  Or.  1887,  f  149,  subds.  2,  3,  and  consti- 
tutes no  defense  to  the  officer  when  sued  for 
taking  the  goods.— Marks  v.  Shoup,  21  S.  Gt 
724,  181  U.  S.  562,  45  L.  Ed.  1002. 

^S91S6.  Aotions  agatmt  ofloera  and  in- 
denmitors. 

See  43  Cent.  Dig.  Sheriffl^  H  133,  364-317;   A  Cent 
Dtg.  BxecuUon,  H  6»3.  633. 


*—  Parties. 

See  43  Cent.'  Dig.  Sheriffs.  8i  275-277. 

A  suit  was  brought  in  a  state  court  of  Minne- 
sota by  a  citizen  of  that  state  against  a  sheriff 
for  trespass  in  takings  possession  of  the  plaintifTs 
stock  of  eoods,  and  a  foreign  corporation  inter- 
vened and  sought  the  removal  of  the  cause  to  the 
federal  court,  alleging  that  the  acts  of  the  sher- 
iff were  all  performed  under  the  direction  of  the 
intervener.  Held,  that  the  fact  that  the  inter- 
vention was  had  under  Gen.  St.  1878,  §|  154, 
156,  providing  that  in  such  suit,  where  the  judg- 
ment goes  for  the  plaintiff,  the  property  of  the 
intervener  must  first  be  exhausted  on  execution 
before  that  of  the  sheriff  is  sold,  does  not  alter 
the  nature  of  the  action  and  render  the  sheriff 
an  unnecessary  party,  but  the  liability  of  all 
the  defendants  is  still  joint,  so  far  as  the  plain- 
tiff is  concerned.— Thorn  Wire  Hedge  Co.  v. 
Fuller,  122  U.  S.  535,  7  S.  Ct  1265,  30  L.  Ed. 
1235. 


See  43  Cent  Dig.  Sheriffs,  H  297-307. 

Flaintiffs  alleged,  in  substance,  that  they, 
in  exercise  of  their  constitutional  rights,  im- 
ported certain  li(^uors  for  their  own  use;  that 
defendants,  claiming  to  act  as  constables,  forci- 
bly, willfully,  and  maliciously,  and  with  intent 
to  oppress  and  intimidate  plaintiffs,  seized  and 
carried  away  such  liquors,  knowing  that  the  act 
was  forbidden  by  the  feaeral  constitution  and 
laws,  and  notwithstanding  notice  by  plaintiffs 
that  the  act  would  be  regarded  as  an  invasion 
of  their  constitutional  rights,  for  which  defend- 
ants would  be  held  responsible.  HeUL  that 
these  allegations,  if  true,  would  establish  a 
case  in  which  exemplary  damages  might  be 
allowed.— Scott  y.  Donald,  17  S.  Ct  265,  165 
U.  S.  58,  41  L.  E>d.  632. 

IV.  UABIIiITIES  ON  OFFIOIAI. 

BONBS. 

[No  paragraplis  or  references  in  this  Digest    But 
see  48  Cent  Dig.  Sberiffs,  §§  346-422.] 


SHIPPING. 

Scope-Note. 

[INCTiUDES  the  building,  regulatloD,  ownership,  and  employment  of  vessels  of  every 
kind;  rights  of  property  therein;  rights,  duties,  and  liabilities  of  owners,  mortgagees, 
charterers,  and  masters  of  vessels  in  general;  and  rights  and  liabilities  of  shippers  and 
consignees  of  goods  and  of  passengers,  so  far  as  the  same  are  peculiar  to  transportation 
by  water. 

[For  related  matters  under  other  tcpica,  see  crest -references  after  analysis.] 


Analysis. 
L  Regulation  in  General. 

^=»  2.  Nationality  of  vessels. 

6.  Enrollment  and  license, 

7.  Duties  and  taxes. 

8.  Inspection. 

10.  — 7—  Steam  vessels. 

11.  Protection  of  life  and  property. 
15.  Port  authorities  and  regulations. 

n.  Title. 

^=»18.  Title  under  contract  for  building  vessel. 

21.  Rights,  powers,  and  liabilities  of  part  owners. 

Tkis  Digest  is  eompiled  on  the  Key^Nunber  System.   For  explanation,-  see  page  iii* 
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III.  Charters. 

^=»37.  Requisites  and  validity  of  charter  partjr. 
39.  Construction  and  operation  in  generaL 
42.  Seaworthiness  and  fitness  of  vessel. 
^  .  43.  Readiness  and  dispatch  of  vessel. 

46.  Voyage. 

47.  Discharge  of  cargo. 

49.  Charter  money  and  other  compensation. 

50.  Expenditures  and  liabilities  incurred. 

51.  Breach  of  charter  by  owner  or  roaster. 

52.  Breach  of  charter  by  charterer. 

53.  Loss  of  or  injury  to  cargo. 

54.  Loss  of  or  injury  to  vesseL 
56.  Charter  by  government. 
58.  Actions. 

IV.  Master. 

^=»60.  Authority  and  duties. 

61. Scope  and  extent  in  general. 

63.  Management  and  navigation  of  vesseL 

71.  Liabilities  for  negligence  or  misconduct. 

V.  Liabilities  of  Vessels  and  Owners  in  General. 

«=»78.  Torts. 

81.  Negligent  management  or  navigation. 

86.  Joint  liability  and  contribution. 

86. Actions. 

87.  Liens. 

VI.  Bottomry  and  Respondentia. 

^s>91.  Necessity  for  hypothecation. 

92.  Requisites  and  validity. 

93.  Construction  and  operation  in  general* 
98.  Loss  of  vessel  or  cargo. 

Vn.  Carriage  of  Goods. 

^s>102.  What  law  governs. 

104.  Contracts  of  affreightment  in  general. 
113.  Delivery  by  vessel. 

118.  Delay  in  transportation  or  delivery. 

119.  Loss  or  injury. 

121. Unseaworthiness  or  unfitness  of  vessel. 

126. Deviation  or  delay. 

126.  Negligence  in  discharging  or  caring  for  goods  after  dis- 
charge. ^ 

130. Duties  after  disaster  or  loss. 

132.  Actions  for  damages. 

134.  Statutory  exemptions  from  liability  in  general. 

136.  Statutory  exemption  froni  liability  by  diligence- of  owner  as  to 
vessel. 

136.  In  general. 

137.  -^—  Seaworthiness,  manning,  equipment,  and  supplies, 

138.  Causes  of  loss  or  injury. 

139.  Limitation  of  liability  by  contract  or  bill  of  lading. 

140.  -^—  In  general. 

141.  —  Exemption  from  particular  risks  or  causes  of  loss. 

142. Requirements  as  to  notice  and  time  to  si^  vesseL 

144.  Freight. 

146. When  earned  in  generaL 

VIIL  Carriage  of  Passengers. 

167.  What  law  governs. 

161.  Regulations  as  to  immigrants  and  others^  not  cabin  passengers. 

166.  Personal  injuries. 
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VIII.  Carriage  of  Passengers-Continued. 

«=»  167.  Passengers'  effects. 

168.  Penalties  and  forfeitures  for  violations  of  regulations. 

IX.  Demurrage. 

«=»  170.  Nature  of  liability. 

172.  Effect  of  customs  and  usages. 

173.  Liability  of  charterer  or  shipper  in  general. 
177.  Delay  in  unloading. 

179.  Act  of  God  or  vis  major. 

183.  Rate  and  amount. 

184.  Actions. 

X.  General  Average* 

^s>186.  Nature  of  right  to  contribution. 

188.  Perils  and  acts  grounds  gf  contribution. 

189.  In  general. 

190.  Particular  acts  and  liabilities. 

191.  Losses  and  expenses  subjects  of  compensation. 
193.  Loss  of  or  damage  to  cargo. 

195.  Liability  to  contribute. 

XI.  Limitation  of  Owner's  Liability. 

^s>203.  Statutory/provisions. 

204.  Vessels  and  interests  to  which  limitation  applies. 

205.  Persons  entitled  to  benefit  of  limitation. 

206.  Losses  and  injuries  subjects  of  limitation. 
.  207.  In  general. 

208.  Privity  or  knowledge  of  owner.  ^ 

209.  Proceedings. 

211.  Liabilities  on  bonds. 

XII.  Wreck. 

[No  paragraphs  or  references  in  this  Digest.    But  iee  44  Cent  Dig.  Ship,  ffi 
663-667.] 

Cross-Rejerences. 


See- 
Admiralty. 
Collision. 
Ferries. 

Maritime   Liena. 
Navigable  Waten; 
Pilots. 
Salvage. 
Seamen. 


See- 
Towage. 
Wharves. 

Marine  insurance,   see  Insarance.  ^=^410-416. 

469-482. 
Report  by  carriers  under  interstate  commerce 

laws,  see  Commerce,  ^=»57. 
Situs  of  vessels  for  purpose  of  taxation,  see 

Taxation,   <S=»98. 


I.  REGULATION    IN    OENEBAIu 

Admissibility  in  criminal  prosecution  of  copy 
of  certificate  of  enrollment,  see  Criminal  Law, 
«=s>444. 

Due  process  of  law,  see  Constitutional  Law, 

Equality  and  uniformity  of  taxation,  see  Taxa- 
tion, ^=»42. 
Ori;?in    of    Tonnage   Tax   Law,    see    Statutes, 


Regulation  as  interference  with  commerce,  see 
Commerce^  ^=s»21,  54. 

^=92.  Nationality  of  Teasels. 

8es  44  Cent.  Dig.  Ship.  |  1. 

The  certificate  of  registry  of  a  vessel  under 
the  laws  of  the  United  States,  and  proof  that 
she  carries  the  American  flag,  are  competent, 
and  prima  facie  suflScient  to  establish  ber  nation- 
ality, without  direct  proof  of  the  citizenship  of 
her  owners.— St.  Clair  v.  United  States,  14  S. 
Ct  1002,  164  U.  S.  134,  38  L.  Ed.  936. 


^=»6.  EaroUment  and  lioense» 

See  44  Cent.  Dig.   Ship.  If  12-15. 

A  collector  of  customs  who  seizes  and  detains 
the  enrollment  and  license  for  the  coasting  trade 
of  a  vessel  not  under  seizure  in  his  hands,  with- 
out returning  her  register  received  by  him  on 
the  issue  of  the  enrollment  and  license,  is  liable 
for  the  resulting  damage,  although  the  papers 
seized  were  improperly  issued.— Badger  v.  Gu- 
tierez,  111  U.  S.  734,  4  S.  Ct.  503,  28  L.  Ed.  681. 

^=:»7.  Dnties  and  taxes. 

See  44  Cent.  Dig.  Ship.  98  16-10. 

The  excise  tax  based  on  gross  tonnage, 
which,  under  Tariff  Act,  §  37,  shall  be  collected 
annually  on  the  1st  day  of  September  on  the 
use  of  every  foreign-built  pleasure  yacht  owned 
or  chartered  for  more  than  six  months  by  any 
citizen  of  the  United  States,  is  due  on  the  1st 
day  of  September  following  the  passage  of  the 
act.— Billings  v.  United  States,  34  S.  Ct  421, 
232  U.  S.  261,  58  b.  Ed.  596,  affirming  judgment 
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(C.  C.)  United  States  v.  BiHings,  190  F.  359; 
United  States  v.  Billings,  34  S.  Ct.  428,  232 
U.  S.  289,  58  L.  Ed.  608.  affirming  in  part  (C. 
C.)  United  States  v.  Blair,  190  F.  372. 

The  six  months'  clause  in  Tariff  Act,  §  37, 
imposing  an  annual  tax  on  the  use  of  every 
foreign-built  pleasure  yacht  owned  or  chartered 
for  more  than  six  months  by  any  citizen  of  the 
United  States,  applies  only  to  charterers. — Id. 

Actual  use  during  the  taxing  year,  as  distin- 
guished from  potential  use  involved  in  owner- 
ship, is  the  test  of  liability  for  the  excise  tax 
based  on  gross  tonnage  which,  under  Tariff  Act, 
§  37,  is  to  be  collected  annually  on  the  use  of 
every  foreign-buUt  pleasure  yacht  owned  by  any 
citizen  of  tiie  United  States. — Id. 

The  nonuse  of  a  foreign-built  pleasure  yacht 
during  the  entire  taxing  year  relieves  the  owner 
from  liability  for  the  annual  excise  tax  imposed 
by  Tariff  Act,  §  37,  on  the  use  of  every  suih 
yacht.— Pierce  v.  United  States,  34  S.  Ct.  427 
(Ist  case),  232  U.  S.  290,  58  L.  Ed.  609,  re- 
versing  in  part  (C.  C.)  United  States  v.  Billings, 
100  F.  359;  Pierce  v.  United  States,  34  S.  Ct. 
427  (2d  case),  232  U.  S.  292,  58  L.  Bd.  610,  re- 
versing in  part  (C.  C.)  United  States  v.  Blair, 
190  F.  372,  and  Same  v.  Billings,  34  S.  Ct.  428, 
232  U.  S.  289,  58  L.  Ed.  60a  affirming  in  part 
(C.  C.)  United  States  v.  Blair,  190  F.  372. 

An  action  in  personam  will  lie  against  the 
owner  to  recover  ^be  excise  tax  imposed  by 
Tariff  Act,  §  37,  on  the  use  of  foreign-built 
pleasure  yachts.— Rainey  v.  United  States,  34 
S.  Ct  429,  232  U.  S.  310,  58  L.  Ed.  617,  affirm- 
ing order  (C.  C.)  United  States  v.  Billings,  190 
F.  359,  and  modifying  judgment  (C.  C.)  Same  v. 
Blair,  190  F.  372. 

The  excise  tax  based  on  gross  tonnage  to  be 
collected  under  Tariff  Act,  1  37,  annually  on 
the  1st  day  of  September  on  the  use  of  every 
foreign-built  pleasure  yacht  owned  or  charter- 
ed by  any  citizen  of  the  United  States,  became 
due  pn  the  1st  day  of  September  following  the 
passage  of  the  act. — Id. 

The  six  months'  clause  in  Tariff  Act,  §  37, 
imposing  an  annual  tax  on  the  use  of  foreign- 
built  pleasure  yachts,  applies  only  to  charterers, 
and  not  to  owners. — Id. 

A  citizen  of  the  United  States  having  a 
permanent  residence  and  domicile  abroad  is  not 
liable  for  the  excise  tax  based  on  gross  tonnage 
which,  under  Tariff  Act,  |  37,  is  to  be  collected 
annually  by  the  collector  of  the  district  nearest 
the  residence  of  the  managing  owner  pn  the  use 
of  every  foreign-built  pleasure  yacht  owned  or 
chartered  by  any  citizen. — United  States  v.  Goe- 
let,  34  S.  Ct.  431,  232  U.  S.  293.  58  L.  Ed.  610; 
Same  v.  Bennett,  34  S.  Ct  437,  232  U.  S.  308, 
58  L.  Ed.  616. 

tJse  for  taxing  period  outside  of  the  terri- 
torial limits  of  the  United  States  is  comprehend- 
ed by  the  provision  of  Tariff  Act,  {  37,  imposing 
an  annual  excise  tax  on  the  use  oi  foreign-built 
pleasure  yachts  owned  or  chartered  by  citizens. 
—United  States  v.  Bennett,  34  S.  Ct  433,  232 
U.  S.  299,  58  L.  Ed.  612. 

Excise  tax  which,  under  Tariff  Act,  |  37,  is 
to  be  collected  annually  on  the  1st  day  of  Sep- 
tember on  the'  use  of  foreign-buUt  pleasure 
yachts^  became  due  on  the  1st  day  of  September 
following  the  passage  of  the  act. — Id. 

Vessels  used  by  a  contractor  in  performing 
a  contract  with  the  United  States  to  transport 
coal  to  Manila  Bay  are  not  **employed  in  the 
service  of  the  government"  within  Philippine 
Islands  Tariff  Act,  S  15,  exempting  vessels  so 
employed  from  tonnage  dues. — Ackerlind  v.  Unit- 
ed States.  36  S.  Ct.  438,  240  U.  S.  531.  60  L. 
Ed.  783,  reversing  judgment  49  Ct  CL  635. 

^=»8.  InspeotlDn. 

See  44  Cent  Dig.  Ship.  §|  21-25. 


<$=>10«  «^  Steam .  TeMels. 

See  44  Cent  Dig.  Ship.  S§  23-25. 

The  hull  and  boilers  of  a  craft  37  feet  long, 
of  8  feet  beam,  and  3  feet  9  inches  depth  of 
hold,  used  to  transport  the  owner  and  his  su- 
perintendent across  the.  Delaware,  and  occa- 
.sionally  his  workmen,  to  the  number  of  nine  or 
ten.  and  having  a  small  engine  and  boiler,  must 
be  inspected  under  Rev.  St  tit.  52,  §  4426  [U.  S. 
■Comp.  St  1901,  p.  3029],  such  vessel  differing 
but  slightly  from  a  ferryboat  or  a  jacht,  and 
falling  under  "other  small  craft  of  like  charac- 
ter"; and  thejDwner  is  liable  in  the  penalty 
imposed  bv  section  4499  [U.  S.  Comp.  St  1901, 
p.  3060]  if  he  fail  to  comply  with  the  provisions 
of  the  former  section. — ^Hartranft  v.  Du  Pont, 
118  U.  S.  223,  6  S.  Ct  1188,  30  L.  Bd.  205. 

The  appointment  of  a  local  inspector  of  the 
hulls  of  steam  vessels  by  the  secretary  of  the 
treasury  as  a  special  inspector  of  foreign  ves- 
sels, under  Act  Cong.  Aug.  7,  1882,  c.  433.  22 
Stat  302  [U.  S.  Comp.  St.  1901,  p.  2427],  which 
fixes  the  compensation  of  such  special  insiiec- 
tors  at  $2,000  per  year,  entitles  the  appointee  to 
such  compensation  for  his  services,  though  the 
appointment  is  made  with  the  distinct  condi- 
tion that  he  is  not  to  receive  any  additional  com- 
pensation. Judgment  35  Ct.  CL  242,  reversed. 
— Glavey  v.  United  States,  21  S.  Ct  891,  182  U. 
S.  595,  45  L.  Ed.  1247. 

The  failure  of  a  special  inspector  of  steam 
vessels  to  give  a  bond  will  not  preclude  him 
from  recovering  compensation  for  his  services 
as  such  officer,  when  he  has  been  duly  appoint- 
ed and  taken  the  oath  of  office  under  the  act  of 
congress  of  August  7,  1882.— Id. 

The  failure  especially  to  enumerate  R<ev.  St. 
U.  S."  §  4405  (U.  i5.  Comp.  St  1901,  p.  3017), 
giving  the  force  of  law  to  regulations  of  the 
board  of  supervising  inspectors,  in  Act  Aug.  7, 
1882,  c.  441,  22  Stat.  346  (U.  S.  Comp.  St.  1901, 
p.  3015)^  making  applicable  to  foreil^  vesaele 
the  provisions  of  certain  enumerated  sections  re- 
lating to  the  inspection  of  steam  vessels,  does 
not  render  such  section  inapplicable  to  foreign 
vessels.  Decree,  La  Bourgogne  (1906)  144  F. 
781.  75  C.  C.  A.  647,  affirmed-^Deslions  v.  La 
Compagnie  G^n^rale  Transatlantique,  28  S.  Ct. 
664,  210  U.  S.  95,  52  L.  Ed.  973. 

^s»ll.  Protection  of  life  and  property. 

See  44  Cent.  Dig.  Ship.  S  S. 


The  sufficiency  of  the  equipment  of  a 
sel  with  lifeboats^  life  rafts,  and  boat  disen- 
gaging apparatus  is  to  be  measured  by  the  regu- 
lations adopted  pursuant  to  Rev.  St.  U.  S.  f 
4488  (U.  S.  Comp.  St  1901,  p.  3055),  by  the 
board  of  supervising  inspectors,  which  regula- 
tions, under  section  4405  (U.  S.  Comp.  St 
1901,  p.  3017),  when  approved  by  the  Secretary 
of  the  Treasury,  "have  the  force  of  law."  De- 
cree, La  Bourgogne  (1906)  144  F.  781.  75  C.  C. 
A.  647,  affirmed.—Deslions  v.  La  Compagnie 
G4n4rale  Transatlantique,  28  S.  Ct  664,  210 
U.  S.  95,  52  L.  Ed.  973. 

<$=»15.  Port  anthoritiee  and  resvl*tlon«. 

See  44  Cent  Dig.  Ship.  8  6. 

The  port  authorities  have  no  special  an* 
thority  or  duty  in  regard  to  the  preservation  or 
destruction  of  any  vessel  and  her.cargoy  as  dia^ 
tinct  from  the  general  authority  and  the  gen- 
eral duty  appertaining  to  them  as  guardians  of 
the  port,  and  of  all  the  property,  on  land  or 
water,  within  their  jurisdiction.— Ralli  v.  Troop, 
157  U.  S.  386,  16  S.  Ct  657,  39  L.  Ed.  742, 
reversing  decree  (D.  C.)  37  Fed.  88a 

The  sole  office  and  duty  of  the  port  authori- 
ties in  destroying  ship  or  cargo,  in  order  to  put 
out  a  fire,  are  not  to  save  the  rest  of  a  single 
maritime  adventure,  or  to  benefit  private  individ- 
uals engaged  in  that  adventure,  but  to  protect 
and  preserve  all  the  shipping  and  property  in 
I  the  ];K)rt,  for  the  benefit  of  the  public.---Id, 
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n.  TITIiE. 

^=»18«  Title  under  oomtract  for  bvUdlng 
▼esaeL 

See  44  Cent.  Dig.  SUp.  K  50,  51. 

A  dredge  building  for  the  federal  govern- 
ment became,  aa  faat  as  paid  for,  the  property 
of  the  government,  ao  as  not  to  be  subject  to 
seizure  or  incumbrance  under  state  lien  laws, 
where  the  ownership  clause  of  the  building  con- 
tract provided  that  parts  paid  for  were  to  be- 
come the  sole  property  of  the  United  States, 
and  required  insurance  to  be  effected  by  the 
contractor  on  behalf  of  the  government  to  at 
least  the  amount  of  each  partial  payment,  hot- 
withstanding  other  provisions  in  the  contract, 
which  gave  the  government  the  right  to  reject 
defective*  work  or  material,  or  even  the  entire 
dredge,  if,  upon  trial  and  before  final  accept- 
ance, it  proved  defective,  and  to  complete  the 
vessel  in  the  event  of  the  annulment  of  the 
contract,  and  required  a  bond  in  the  sum  of 
$60,000  for  the  faithful  performance  of  the 
contract,  and  made  the  contractor  responsible 
for  the  payment  of  all  liabilities  for  labor  and 
material  incurred  in  the  prosecution  of  the 
work.~(1910)  United  States  v.  Ansonia  Brass 
&  Copper  Co.,  31  S.  Ct,  49,  218  U.  S.  452,  54 
L.  Ed.  1107.  modifying  judgment  S.  H.  Hawes 
&  Co.  V.  Wm.  R.  Trigg  Co.  (1909)  65  S.  E. 
638,  110  Va.  165. 

A  contract  for  the  construction  of  a  vessel 
for  the  federal  government  which  contains  no 
provision  for  the  passing  of  title  to  the  vessel 
on  partial  payments,  but,  on, the  contrary,  stip- 
ulates that,  on  certain  conditions,  the  title  shall 
vest  in  the  government  as  collateral  security, 
and  provides  for  the  release  of  liens  before  par- 
tial payments  shall  be  required,  must  be  deemed 
to  have  been  made  in  recognition  of  the  rights 
of  those  furnishing  work  or  material  for  the 
vessel  to  secure  their  claims  by  liens,  which  it 
is  made  the  duty  of  the  contractor  to  provide 
for  in  order  to  protect  the  title  of  the  govern- 
ment.— Id.  * 

^=:»21.  Biglita,  powers,  and  liabilities  of 
part  owners. 

€ee  44  Cent  Dig.  Ship.  §|  61-80. 

Four  steamboats,  owned  by  four  separate 
transportation  companies,  were  placed  before 
the  public  as  being  engaged  in  the  same  trade, 
and  as  constituting  together  the  "Kountz  Line," 
with  a  common  agent  called  the  ''Konntz  Line*' 
corporation,  which  was  invested  with  unlim- 
ited authority  in  their  general  management,  and 
in  respect  to  rates  of  transportation.  "No  con- 
tracts were  made  for  transportation  in  the  re- 
spective, corporate  names  or  the  transportation 
companies,  but  the  Kountz  line  corporation,  as 
their  common  agent,  was  empowered  or  p<;rniit- 
ted  to  do  business  for  them,  using,  in  the 
agenfs  discretion,  when  making  contracts,  ei- 
ther the  name  of  the  Kountz  Line  or  the  names 
of  the  respective  boats  of  the  line.  Held^  that 
the  several  transportation  companies,  having 
held  themselves  out  as  united  in  a  joint  enter- 
prise, were  jointly  liable  for  the  default  or  neg- 
ligence of  those  placed  in  charge  of  any  of  die 
boats ;  and  that  the  fact  that  the  transportation 
companies  owned  no  property  in  common,  and 
that  each  was  entitled  to  receive  the  net  earn- 
ings of  its  own  boat,  was  immaterial.— Sun  Mut. 
Ins.  Co.  V.  Kountz  Line.  122  U.  S.  583,  7  S. 
Ct  127a  30  L,  Ed.  1137,  rehearing  denied  123 
r.  S.  65,  8  S.  Ct  67,  31  L.  Ed  79,  reversing 
decree  Citizens'  Ins.  Co.  v.  Kountz  Line  (D.  C.) 
10  F.   768. 

m.   CHARTERS. 

Liquidated  damages  for  breach  of  charter  par- 
ty, see  Damages,  ^S978. 


.^s»97«  Reqnisitefl  and  TaiUdity  of  ehar* 
ter  party. 
See  44  Cent  Dig.  Ship.  99  127-185. 

A  charter  party  of  a  Spanish  ship,  contain- 
ing a  clause  that  the  ship  should  be  fitted  up,  at 
the  owner's  expense,  with  oil  tanks,  was  signed 
on  behalf  of  the  owner  by  a  broker  in  New 
York,  who  stated  that  he  had  no  authority  to 
agree  to  this  clause,  and  proposed  that,  if  the 
owner  would  not  agree  thereto,  the  matter 
should  be  compromised  by  cable.  The  London 
brokers  of  the  owner  informed  the  New  York 
broker  on  December  3l8t  that  the  owner  would 
not  agree  to  this  clause.  On  January  4th  the 
owner  wrote  the  London  broker  to  the  same  ef- 
fect, and  a  copy  of  the  letter  was  forwarded  to 
the  New  York  broker  of  the  charterer.  With- 
out any  further  or  direct  communication,  the 
owner  sent  the  ship  to  Philadelphia,  and  deliv- 
ered her  to  the  charterer  on  February  18th, 
nothing  further  being  said  as  to  the  disputed 
dause.  Held,  that  the  owner  waived  his  objec- 
tions to  the  charter  party,  whether  he  intend- 
ed to  do  so  or  not,  for  to  escape  liability  there- 
under he  should  have  made  known  distinctly 
that  he  did  not  deliver  the  .ship  under  the  char- 
ter party  as  signed.— I>a  Compania  Bilbaina  de 
Navegacion  de  Bilbao  v.  Spanish-American 
Light  &  Power  Co.,  146  U.  S.  483,  13  S.  Ct. 
142,  36  L.  Bd.  1054,  affirming  decree  (D.  C.) 
31  F.  492. 

A  charter  party,  containing  a  clause  that 
the  ship  should  be  fitted  up  at  the  owner's  ex- 
pense with  oil  tanks,  signed  on  behalf  of  the 
owner  by  a  broker  without  authority,  but  sub- 
sequently ratified  by  the  owner,  by  delivery  of 
the  ship,  could  not  be  binding  upon  the  char- 
terer in  respect  to  hire,  and  not  binding  on  the 
owner  as  to  fitting  up  the  tanks,  for,  if  the 
minds  of  the  parties  failed  to  meet  as  to  any 
part  of  it,  it  was  a  nullity  as  to  all  parts.— Id. 

^s>39.   Oonstmotion    and    operation    in 
general. 

See  44  Cent.  Dig.  Ship.  81  141-U8. 

In  a  charter  party  which  describes  the  ship 
by  name,  and  as  "of  the  burden  of  1,100  tons,  or 
thereabouts,  registered  measurement,"  and  by 
which  the  owner  agjees  to  receive  on  board,  and 
the  charterer  engages  to  provide,  "a  full  and 
complete  cargo,  say  about  11,500  quarters  of 
wheat  in  bulk,"  the  statement  of  her  registered 
tonnage  is  not  a  warranty  or  condition  preced- 
ent; and  if  her  actual  carrying  capacity  is  about 
11,500  quarters  of  wheat  the  charterer  is 
bound  to  accept  her,  although  her  registered 
measurement  (unknown  to  both  parties  at  the 
time  of  entering  into  the  contract)  is  1,203  tons. 
—Watts  V.  Camors,  115  U.  S.  353,  6  S.  Ct.  91, 
29  L.  Ed.  406,  affirming  (C.  C.)  10  F.  145. 

A  clause  in  a  charter  party  for  cessor  of 
the  liability  of  the  charterers,  coupled  with  a 
clause  creating  a  lien  in  favor  of  the  shipown- 
er, is  to  be  construed,  if  possible,  as  inapplica- 
ble to  a  liability  with  which  the  lien  is  not 
commensurate.  Decree,  Burrill  v.  Grossman, 
91  F.  543,  33  C.  C.  A.  663,  reversed.— Grossman 
V.  Burrill,  21  S.  Ct.  38,  179  U.  S.  100,  45  L. 
Ed.  106. 

^=»42.   SeawortUness  and  fitness  of  tos- 
■el. 

See  44  Cent.  Dig.  Ship.  99  156-164. 

A  clause  in  a  charter  party,  that  the  char- 
terers might  cancel  it  if  the  vessel  should  not 
be  ready  to  load  by  a  day  specified,  was  waived, 
and  no  such  day  was  specified:  but  it  was  pro- 
vided that  the  16  running  lay  days  were  to  com- 
mence after  written  notice  given  by  the  master 
of  readiness  to  receive  cargo.  It  was  guaranteed 
that  the  vessel  would  carry  10,000  quarters  of 
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f^oPD.  No  written  notice  was  given,  but  load- 
ing commenced  Jane  28th,  with  consent  of  par- 
ties, and  continued  until  the  Siftejmwm  of  June 
30tb,  when  the  inspectors  declared  the  vessel 
full  all  .over,  and  stopped  further  loading,  only 
9,635  quarters  having  been  loaded.  After  ne- 
gotiation on  both  sides,  and  attempts  by  the 
charterers  to  dispose  of  the  incomplete  cargo, 
the  latter,  July  5th,  notified  the  shippers  that 
they  would  sell  the  cargo  at  the  shippers'  risk. 
The  next  day  the  shippers  notified  the  charter- 
ers that  they  could  make  room  for  the  balance, 
and  that  the  vessel  would  be  ready  on  the  7th. 
The  charterers  refused  this  proposal,  and  sold 
the  cargo  on  the  7th.  On  the  13th,  room  having 
been  made,  the  vessel  was  again  tendered  to  the 
charterers,  and  the  balance  of  cargo  demanded. 
This  was  furnished  by  third  parties,  and  the 
vessel  spiled  on  the  IRth.  No  notice  was  given 
by  the  charterer!  that  they  considered  the  char- 
ter party  at  an  end  because  of  the  breach  of 
the  guaranty,  prior  to  the  sale  of  July  7th. 
Held,  that  the  shippers  had  complied  with  their 
guaranty  within  a  reasonable  time,  and  were 
not  liable  for  damages.--Culliford  v.  Vinet,  128 
U.  S.  135,  9  S.  Ct.  50,  32  L.  Ed.  381,  reversing 
decree  Gomila  v.  CuUiford  (D.  O.)  20  F.  734. 

$S943.  Readiness  and  dispatoh  of  Teasel. 

See  44  Cent  Dig.  Ship.  §S  166-168. 

At  the  time  of  the  execution,  on  August  Ist, 
of  a  charter  party  of  a  steamer,  then  lying  at 
Benizof,  in  Morocco,  it  was  understood  by  all 

1>arties  that  vessel  was  wanted  that  could  be 
oaded  at  Philadelphia  in  August,  and  that  no 
other /would  answer  the  purpose.  The  owners 
refusea  to  insert  a  guaranty  that  the  steamer 
would  reach  Philadelphia  in  time  to  load  in 
August,  but,  at  the  request  of  the  charterers, 
struck  out  the  words  describing  the  steamer  as 
"sailed  from  or  loading  at  Benizof,"  and  substi- 
tuted the  words,  "now  sailed,  or  about  to  sail, 
from  Benizof  with  cargo,  for  Philadelphia. 
Held,  that  the  stipulation  meant  that  the 
steamer  had  her  cargo  on  board  and  was  ready 
to  sail;  that  tlie  stipulation  was  a  warranty  or 
condition  precedent;  and  that  the  facts'  that  on 
the  1st  of  August  the  steamer  was  only  three- 
elevenths  loaded,  and  did  not  sail  until  August 
7th,  entitled  the  charterers  to  at  once  repudiate 
the  contract  and  employ  another  vessel.-— The 
Whickham,  113  U.  S.  40.  5  S.  Ct  346,  28  L. 
Ed.  885,  affirming  Von  Ldngen  v.  Davidson  (G. 
C.)  4  P.  346. 

^s»46.  Voyaxo. 

See  44  Cent.  Dig.  Ship.  i§  171-176. 

A  bark  was  chartered  to  carry  a  cargo  of 
oranges  from  Palermo,  Sicily,  to  Boston,  A^sa- 
chusetts,  the  charter  party  cdntaining  the 
words,  '^Captain  engages  himself  to  take  the 
northern  passage,"  which  was.  inserted  at  the 
instance  of  the  owner  of  the  cargo,  for  the  bene- 
fit of  the  cargo,  and  written  into  the  printed 
blank.  The  cargo  was  badly  damaged  by  heat 
on  the  voyage,  and  suit  was  brought  to  recover 
the  loss.  The  controversy  was  as  to  whether 
the  vessel,  in  going  from  Gibraltar  to  Boston, 
took  *'the  northern  passage."  Libelant's  wit- 
nesses testified  that  it  meant  a  passage  from 
Gibraltar  to  the  Great  Banks,  and  thence  direct 
to  Boston,  keeping  as  much  to  the  north  as  pos- 
sible during  the  entire  passage;  while  libelee's 
witnesses  testified  that  it  meant  north  of  lati- 
tudes 30  to  35  or  36  deg.,  or  of  the  southern 
passage,  which  was  in  the  trade  winds.  Held 
that,  if  the  testimony  failed  to  show  that  any 
particular  passage  had  acquired  in  the  trade 
the  name  of  **the  northern  passage,"  it  was  er- 
ror to  rule  that  the  vessel  might  take  any  other 
of  the  known  or  accustomed  passages  than  one 
which  would  carry  it  in  a  northerly  direction, 
through  the  coolest  waters,  and  into  the  coolest 
temperature;  and  the  court  should  have  ascer^ 
tained  from  the  evidence  what  passages  there 
were  between  Gibraltar  and  Boston  which  ves- 


sels were  accustomed  to  take,  and  then  deter- 
mine which  of  them  the  vessel  was  allowed  by 
the  charter  party  to  choose  as  *'the  northern  pas- 
sage."—The  John  H.  Pearson,  121  U.  S.  469, 
7  S.  Ct  1008,  30  L.  Ed.  979. 

Under  a  charter  party  by  which  the  vessel 
is  to  be  delivered  to  the  owner  at  New  York  at 
the  expiration  of  the  charter  in  as  good  condi- 
tion as  when  chartered,  ordinary  wear  and  tear, 
damages  by  the  elements,  bursting  of  boilers, 
and  breaking  of  machinery  excepted,  and  pro- 
viding that  she  was  to  be  kept  in  condition  by 
the  owner,  and  time  lost  by  reason  of  her  belnir 
out  of  order  was  to  be  deducted,  the  charterer 
could,  on  neglect  of  the  owner  to  keep  her  in 
good  order,  discharge  her  without  delivering  her 
at  New  York.— Strong  v.  United  States,  154  U. 
S.  632,  14  S.  Ct  1182,  24  U  Ed.  oSi,  affirm- 
ing judgment  13  Ct  CL  544. 

^=»47«  Dlaeharse    of   oargo. 

See  44  Cent  Dig.  Ship.  SS  U2.  18S. 

The  cost  of  lightering  a  vessel's  cargo  to 
the  discharging  berth  designated  by  the  assigns 
of  the  charterers  under  the  charter  party,  which 
the  vessel  was  prevented  by  an  overhead  bridge 
from  reaching  without  cutting  off  or  removing 
her  steel  masts,  cannot  be  deducted  from  the 
freight,  where  the  charter  party  required  the 
vessel  to  discharge  "always  afloat"  at  a  "safe 
port,"  or  ''so  near  the  port  of  discharge  as  she 
may  safely  get,"  and  provided  that  the  anchor- 
age directed  must  be  the  most  convenient,  and 
that  if  lighterage  was  necessary,  either  to  reach 
the  port  or  to  deliver  the  cargo,  the  expense 
thereof  was  chargeable  to  the  receivers  of  the 
goods,  regardless  of  any  local  port  custom. 
Decree  108  P.  89,  47  C.  C.  A.  222,  reversed.— 
Mencke  v.  A  Cargo  of  Java  Sugar  ex  The  Ben- 
larig,  23  S.  Ct  86, 187  U.  S.  248,  47  L.  Rd.  163. 

^s»49.  Charter   money  and  oilier   ooai- 
penaatloB* 

See  44  Cent  Dig.  Ship.  U  187-200,  S02. 

A.  broker  signed  in  behalf  of  a  shipowner 
a  charter  party  providing  that  the  ship  should 
be  fitted  up  at  the  owner's  expense  with  oil 
tanks,  having  no  authority  to  agree  to  such  pro- 
vision. After  one  or  two  voyages,  the  tanks 
were  required  for  use,  and  the  charterer  noti- 
fied the  owner  that  until  this  was  done  at  the 
owner's  expense  the  hire  would  cease.  The 
owner  finally  fitted  up  the  tanks,  under  the 
supervision  of  an  engineer  appointed  by  the 
charterer,  first  notifying  the  charterer  that  he 
would  be  held  liable  for  the  expense.  Held^  that 
this  was  the  voluntary  act  of  the  owner,  and 
the  charterer  was  not  liable  for  such  expense, 
nor  for  the  rent  of  the  vessel  during  such  fitting, 
since  she  was  not  then  in  service. — La  Com- 
pnnia  Bilbaina  de  Nave^acion  de  Bilbao  v. 
Spanish-American  lAsht  &  Powfer  Co.,  146  U. 
S.  483,  13  S.  Ct  142.  36  Lr.  Ed.  1054,  afilrm- 
ing  decree  (D.  C.)  31  F.  492. 

Under  a  charter  party  by  which  the  vessel 
is  to  be  delivered  to  the  owner  at  New  York  at 
the  expiration  of  the  charter  in  as  good  condi- 
tion as  when  chartered,  ordinary  wear  and 
tear,  damages  by  the  elements,  bursting  of  boil- 
ers, and  breaking  of  machinery  excepted,  and 
providing  that  she  was  to  be  kept  in  condition 
by  the  owner,  and  time  lost  bv  reason  of  her 
being  out  of  order  was  to  be  deducted,  the  char- 
terer could,  on  neglect  of  the  owner  to  keep  her 
in  good  order,  discharge  her  without  delivering 
her  at  New  York,  or  paying  for  her  time  while 
going  there  and  being  repaired. — Strong  v.  Unit- 
ed States,  154  U.  S.  632,  14  S.  Ct  1182,  24  L. 
Ed.  664,  affirming  judgment  13  Ct  CI.  544. 

^=950.  Ezpendltarea   and  llablUtlofl  la- 
enrred. 

See  44  Cent  Dig.  Ship.  88  150-156. 

A  broker  signed  in  behalf  of  a  shiitowner 
a  charter  party  providing  that  the  ship  should 
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be  fitted  up  at  the  owner's  expense  with  oil 
tanks,  having  no  authority  to  agree  to  such  pro- 
vision. After  one  or  two  voyages,  the  tanks 
were  required  for  use,  and  the  charterer  notified 
the  owner  that  until  this  was  done  at  the  own- 
er's expense  the  hire  would  cease.  The  owner 
finally  fitted  up  the  tanks,  under  the  supervi- 
sion of  an  engineer  appointed  by  the  charterer, 
first  notifying  the  charterer  that  he  would  h^ 
held  liable  for  the  expense.  Held,  that  *thS 
was  the  vcduntary  act  of  the  owner,  and  the 
charterer  was  not  liable  for  such  expense. — La 
Compania  Bilbaina  de  Navegacion  de  Bilbao  v. 
Spanish-American  light  &  Power  Co.,  146  U. 
S.  4&3,  13  S.  Ct.  142,  36  L.  Ed.  1064,  affirming 
decree  (D.  C.)  31  F.  492. 

Liability  for  damage  caused  by .  negligence 
of  the  officers  and  crew  of  a  vessel,  who  are  ap- 
pointed and  paid  by  charterers,  is  not,  as  be- 
tween the  charterers  and  the  owners,  imposed 
upon  the  owners  by  a  clause  of  the  charter 
party  requiring  the  owners  to  "pay  for  the  in- 
surance on  the  vessel/'  Decree  94  F.  213,  36 
C.  C.  A.  199,  reversed.— The  Barnstable,  21  S. 
Ct  684,  181  U.  S.  464,  45  I>.  Ed.  954. 

$s»51.  Brc^aeli   of  ehaxter  by  owner  or 
master. 
See  44  Cent  Dig.  Ship.  i§  203-210. 

The  clause  in  a  charter  party  by  which  the 
parties  mutually  bind  themselves,  the  ship  and 
freight,  and  the  .merchandise  to  be  laden  on 
board,  "in  the  penal  sum  of  estimated  amount 
of  freight,"  to  the  performance  of  all  and  every 
of  their  agreements,  is  not  a  stipulation  for 
liquidated  damages,  out  a  penalty  to  secure  the 
payment  of  the  amount  of  damage  that  either 
party  may  actually  suffer  from  any  breach  of 
the  contract,  and  is  to  be  so  treated  in  a  court 
of  admiralty  of  the  United  States,  whatever 
may  be  the  rule  in  the  courts  of  the  particular 
state  in  which  the  contract  is  made  and  the 
court  of  admiralty  sits.— Watts  v.  Camors,  115 
r.  S.  353,  6  S.  Ct  91,  29  L.  Ed.  406,  affirming 
(C.  C.)  10  P.  145. 

^=»52.  Breaeh  of  eliarter  by  oliarterer. 

See  44  Cent  Dig.   Ship.  98  211-213. 

The  clause  in  a  charter  party  by  whidi  the 
parties  mutually  bind  themselves,  the  ship  and 
freight  and  the  merchandise  to  be  laden  on 
board,  "in  the  penal  sum  of  estimated  amount 
of  freight,"  to  the  performance  of  all  and  every 
of  their  agreements,  is  not  a  stipulation  for  liq- 
uidated damages,  but  a  penalty  to  secure  the 
payment  of  the  amount  of  damage  that  either 
party  may  actually  suffer  from  any  breach  of 
the  contract  and  is  to  be  so  treated  in  a  court 
of  admiralty  of  the  United  States,  whatever 
may  be  the  rule  in  the  courts  of  the  particular 
state  in  which  the  contract  is  made  and  the 
court  of  admiralty  sits. — Watts  v.  Camors,  115 
U.  S.  353.  6  S.  eft.  91,  29  L.  Ed.  406  affirming 
(0.  O.)  10  F.  145. 

Under  a  charter  party  which  allowed  15  lay 
days  for  loading  after  the  ship  was  ready  to 
receive  cargo  the  owner  tendered  her  to  the 
charterers.  They  immediately  refused  to  ac- 
cept her,  and  36  days  afterwards  he  obtained 
another  cargo,  but  negotiations  were  pendinq* 
between  the  parties  for  half  of  that  time,  and 
the  owner  sustained  substantial  damage  in  a 
certain  amount  by  the  failure  of  the  charterers 
to  comply  with  their  contract.  The  circuit 
court  found  these  facts,  and  entered  a  decree 
against  the  charterers  for  that  amount  Held 
no  error  in  law  for  which  the  charterers  could 
have  the  decree  reversed  in  the  supreme  court 
—Id. 

^s»53.    IiOM  of  or  injury  to  eargo. 

See  44  Cent  Dig.  Ship.  S8  214-218,  225. 

On  libel  for  injuries  to  cargo,  it  was  shown 
that    the   damage   was   done   by   water   which 


found  its  way  Into  the  hold  through  the  bilge 

Eump  hole,  ^hose  cap  was  knocked  off.  The 
ole  was  in  the  waterway,  and  was  covered  by 
a  cap  screwed  into  a  brass  plate,  which  was 
countersunk  into  the  wood  and  fastened  with 
screws.  This  plate  was  knocked  off  in  a  gale. 
The  timber  was  not  rotted,  and,  though  the 
screws  were  torn  from  their  holes,  the  holes 
were  not  black  nor  worn  smooth.  The  plates 
had  been  put  in  when  the  ship  was  built,  11 
years  before,  and  there  was  no  evidence  that 
they  had  ever  been  ispected  otherwise  than  by 
the  eye.  There  were  no  marks  of  violence  upon 
the  bulwarks  or  deck  in  the  neighborhood  of 
the  plate  after  it  was  torn  off.  Held,  that  the 
evidence  did  not  sustain  the  defense  that  the 
plate  was  properly  fastened,  but  was  knocked 
off  by  some  floating  object  which  constitutes  a 
peril  of  the  sea,  as  excepted  in  the  charter 
party  .—The  Edwin  I.  Morrison,  153  U.  S.  199, 
14  S.  Ct  823,  38  K  Ed.  688. 

^s>54.  IiOfls  of  or  injitry  to  Teaael* 

See  44  Cent  Dig.  Ship,  if  219-221. 

Striking  trees  and  snags,  and  sinking,  are 
maritime  risks,  assiuned  by  the  owner  of  a 
vessel  in  a  charter  party ;  and  liability  therefor 
is  not  affected  by  the  fact  that  at  the  time 
of  the  accidents  a  pilot  furnished  by  the  char- 
terer is  in  charge,  he  not  having  been  objected 
to  by  the  owner  or  shown  to  have  been  unskill- 
ful or  negligent.— Strong  v.  United  States,  154 
U.  S.  632,  14  S.  Ct.  1182,  24  L.  Ed.  664,  af- 
firming judgment  13  Ct  CI.  544. 

An  absolute  obligation  to  return  a  yacht 
it  the  expiration  of  the  term  of  hiring  is  im- 
posed u^on  the  charterer,  failure  to  comply  with 
which  is  not  excused  because  the  vessel  *  is 
lost  without  fault  on  his  part,  by  a  charter 
party  which,  after  providing  for  the  surrender 
of  the  vessel  at  the  expiration  of  the  term  **in 
as  good  condition  as  at  the  start,  fair  wear  and 
tear  from  reasonable  and  proper  use  only  ex- 
cepted," and  requiring  the  hirer  to  make  all 
repairs  and  to  assume  liability  for  all  loss  and 
damages,  fixes  in  express  terms  the  value  of 
the  vessel,  and  makes  provision  for  security 
to  protect  against  any  loss  or  damage  sustain- 
ed by  a  failure  of  the  hirer  to  fulfill  any  of  the 
obligations  which  the  contract  imposes.  De- 
cree, Moore  v.  Sun  Printing  &  Publishing  Ass'n, 
101  F.  591,  41  C.  C.  A.  506,  affirmed.— Sun 
Printing  &  Publishing  Ass*n  v.  Moore,  22  S.  Ct. 
240,  183  U.  S.  642,  46  L.  Ed.  366. 

The  obligation  imposed  upon  a  newspaper 
corporation  by  a  charter  party  executed  lor 
it  by  its  managing  editor,  of  paying  $75,000, 
the  agreed  value  of  the  vessel,  in  the  event  of 
her  nonreturn,  is  not  so  modified  as  to  require 
a  deduction  of  the  hire  paid  from  such  agreed 
sum,  due  as  a  consequence  of  a  default  in  the 
return  of  the  vessel,  by  a  stipulation  in  an 
agreement  executed  by  such  editor  for  the  cor- 
poration, in  compliance  with  the  requirement 
of  the  charter  party,  that  the  charterer  should 
give  security  in  that  sum  for  the  performfince 
of  the  contract,  that  the  liability  thereunder 
should  in  no  case  exceed  the  sum  of  $75,000, 
which  stipulation  followed  the  provisions  that 
the  corporation  bound  itself  that  the  liirer 
would  perform  the  obligations  expressed  in 
the  charter  party,  and  that  the  intention  of 
the  parties  was  to  hold  the  corporation  pri- 
marily liable  for  such  obligations. — Id. 

The  United  States  is  not  liable  under  char- 
ter for  not  returning  a  vessel  in  the  same  order 
as  received,  where  the  damage  was  due  to  marine 
risks  which  the  owner  assumed. — ^New  Orleans- 
Belize  Royal  Mail  &  Cent.  American  S.  S.  Co.  v. 
United  States,  36  S.  Ct.  76,  239  U.  S.  202,  60 
L.  Ed.  156. 
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^=»55.  Cliarter  by  KOTemment. 

See  44  Cent.  Dig.   Ship.  §8  222-224.    ' 

A  contract  stipulated  that  the  contractor 
should  "provide  and  furnish  to"  the  govern- 
ment, whenever  called  upon  during  a  specified 
year,  "such  vessels  of  the  descriptions  herein- 
after given  as  may  be  required  to  take  the  place 
of  the  vessels  now  performing  service,'*  and 
that,  in  case  of  his  failure  so  to  do,  the  gov- 
ernment should  have  *'the  power  to  hire  ves- 
sels '  elsewhere  in  open  market'*  at  his  "sole 
expense  and  charge.  i/cid,  that  this  was  a 
contract  for  hiring,  and  not  for  service,  and  that 
the  government  was  therefore  bound  to  pay  rent 
for  a  vessel  fumishcMl  and  accepted  thereunder 
until  final  return  to  the  contractor,  although 
such  vessel  had  been  injured  and  laid  up  for  re- 
pairs  during  part  of  the  time  it  was  in  the 
service  of  the  government. — United  States  v. 
Shea,  152  U,  S.  178,  14  S.  Ct  519,  38  L.  Ed. 
403. 

Munitions  of  war  are  "stores,**  and  soldiers 
"passengers,*'  within  the  charter  of  a  vessel  by 
the  government  in  time  of  war. — Strong  v.  Unit- 
ed States,  154  U.  S.  632,  14  S.  Ct.  1182,  24  L. 
Ed.  664,  affirming  judgment  13  Gt.  01.  644. 

Where  the  use  of  a  vessel  chartered  by  the 
government  in  time  of  war  for  transportation 
of  passengers  and  stores  is  not  limited  to  any 
particular  waters,  she  may  be  sent  up  a  river 
in  aid  of  military  forces. — Id. 

Where  a  vessel  is  chartered  for  war  pur- 
poses, the  government  to  be  responsible  for  all 
loss  occurring  by  war  risks,  the  owner  has 
no  claim  for  damage  caused  by  his  master's 
disobedience  of  the  orders  of  the  military  officer 
commanding.— White  v.  United  States,  154  U. 
S.  661,  14  S.  Ct.  1192,  26  L.  Ed.  178. 

United  States  held  not  the  owner  pro  hac 
vice  of  a  vessel  chartered  for  military  service 
so  as  to  affect  the  extent  of  its  liability  for  in- 
juries to  the  vessel  and  for  demurrage  due  to 
repaira — New  Orleans-Belize  Royal  Mail  & 
Oent.  American  S.  S.  Co.  v.  United  States,  36 
S.  Ct  76,  239  U.  &  202,  60  Lu  Ed.  156. 

^s>58.  AotioiM* 
See  44  Cent  Dig.  Ship.  H  23S-244.  S14.  827. 

A  positive  finding,  in  an  action  for  breach 
of  a  charter  party,  that  the  port  to  which  a 
vessel  was  oraered  was  not  a  safe  port  is  not 
controlled  by  recitals  of  evidence  that  large 
English  steamers  habitually,  and  several  Ameri- 
can vessels  had  in  fact,  discharged  their  cargoes 
at  anchorage  without  disaster.— The  Gazelle,  128 
U.  S.  474,  9  S.  Ct.  139,  32  L.  Ed.  496,  affirming 
(D.  C.)  11  F.  429. 

Nor  can  it  be  assigned  for  error  that  the 
circuit  court  failed  to  make  a  distinct  finding 
on  the  issue  that,  by  the  custom  of  trade  be- 
tween the  Atlantic  ports  and  Denmark,  the 
port  to  which  the  vessel  was  ordered  was  rec- 
ognized as  being  within  the  charter  party;  the 
record  not  showing  any  proof  of  such  custom, 
and  the  custom  of  recognizing  as  safe  a  port 
which  is  not  in  fact  reasonably  safe  being  incom- 
petent to  directly  contradict  the  charter  party. 
—Id. 

In  an  action  for  breach  of  the  condition 
of  a  charter  party  that  the  charterer  should 
order  the  vessel  to  a  safe  port,  or  one  with  a 
safe  anchorage .  outside,  a  custom,  found  by  the 
circuit  court  to  exist  in  the  Atlantic  ports  of 
the  United  States,  of  ordering  vessels  similarly 
chartered  to  any  safe  port  within  the  range, 
wliere  commerce  is  carried  on,  whether  the  ves- 
sel could  get  into  it  or  not,  provided  there  was 
an  anchorage,  customarily  used  and  reasonably 
safe  for  discharge,  has  no  bearing  w^here  the  an- 
chors ee  oear  the  port  was  not  found  to  be  rea- 
sonably safe.— Id. 


XV.  MASTER. 

^=s»60.  Authority  and  duties. 

See  44  Cent  Dig.  Ship.  §8  254-288. 


fi 


— —  Scope  wad  extent  la  i^ememL 

See  44  Cent  Dig.  Ship.  H  254,  256. 

Persons  who,  by  a  valid  written  contract, 
;ree  to  purchase  goods  to  be  shipped  bv  a  cer- 
in  vessel  with  a  provision,  "No  arrival,  no 
sale,"  have  an  insurable  interest  in  the  goods, 
which  renders  the  master  of  the  vessel,  in  case 
of  necessity,  their  agent,  as  well  as  the  agent 
of  the  seller  and  of  the  insurer. — Harrison  v. 
Fortlage,  161  U.  S.  57,  16  S.  Gt  488,  40  L.  Ed. 
616. 

^=963.  *—  Management  and  naTigatloa 
of  Tessel. 

See  44  Cent  Dig.  Ship.  89  270.  271. 

While  a  licensed  harbor  or  river  pilot  super- 
sedes the  master,  for  the  time  being,  in  the  c(Mn- 
mand  and  navigation  of  the  ship,  yet  the  master 
is  not  justified  in  leaving  the  pilot  in  sole  charge 
of  the  vessel.  He  is  still  in  command  of  her, 
except  so  far  as  her  navigation  is  concerned, 
and  is  bound  to  isee  that  there  is  a  sufiicient 
watch  on  deck,  and  that  the  men  are  attentive 
to  their  duties;  and  he  may  advise  with  the 
I>ilot,  and  even  displace  him  in  case  of  intoxica- 
tion or  manifest  incompetence.— The  Oregon, 
158  U.  S.  186,  15  S.  Gt.  804,  39  U  Bd.  943, 
reversing  decree  (D.  C.)  45  F.  62. 

^s»71.  Liabilities  for  nesUxenoe  or  ndLa* 
eondnot. 

See  44  Cent.  Dig.  Ship.  H  809.  810,  812,  813,  816. 

A  jettison  of  cattle  by  the  master,  from  mere 
unfounded  apprehension,  durinir  rough  weather, 
is  not  barratry,  there  being  neither  intentional 
fraud,  breach  of  trust,  nor  willful  violation  of 
law.— Oompania  De  Navigacion  La  Elecha  v, 
Brauer,  18  S.  Ct  12,  168  U.  S.  104,  42  L.  Kd. 
398,  affirming  decree  Brauer  v.  Campania,  De 
Navigacion  La  Flecha,  66  F.  776,  14  C.  a  A« 
88. 

V.  LIABHilTIES  OF  VESSELS  AlTD 
OWNERS  IN  OENERAIh 

Admiralty   jurisdiction   of   action   for   injuries 

to  employ^  of  stevedore,  see  Admiralty,  ^=> 

20. 
Jurisdiction  of  admiralty  of  proceeding  to  limit 

liability,  see  Admiralty,  ^s>l,  7. 
Violations  of  immigration  laws,  see  Aliens,  ^=s> 

57. 

^=»78.  Torts. 
See  44  Cent.  Dig.  Ship.  Si  338-880. 

^s»81«  — —  Neglisent     manaxememt     mr 
naTigation. 

See  44   Cent.   Dig.   Ship.   H  841,  844,  846,   847;    ST 
Cent.  Dig.  Nav.  Wat  S  98. 

A  shipowner  is  not  liable  for  injuries  in- 
flicted on  a  pier  exclusively  by  negligence  of  a 
pilot  accepted  by  the  vessel  under  Laws  N.  T. 
1882,  c.  410,  by  which  the  acceptance  of  such 
pilot  is  made  compulsory. — Homer  Ramsdell 
Transp.  Co.  v.  La  Compagnie  G^n4rale  Trans- 
atlantKiue,  21  S.  Ct.  831,  182  U.  S.  406,  45  L. 
Ed.  1155.  answering  certifi^  .questions  109  F. 
1058,  47  Q.  C.  A.  681. 

A  captain  engaged  in  navigating  the  wa- 
ters of  Lake  Superior  cannot  as  a  matter  <A 
law,  be  said  to  be  free  from  negligence  in  c<^ 
liding  with  an  uncompleted  extension  of  a  gov- 
ernment breakwater  in  an  important  harbor 
in  that  lake  where  he  had  the  means  of  as- 
certaining the  conditions,  which,  if  known,  would 
have  prevented  the  collision.  Judgment  (1905) 
142  F.  315,  73  C.  C.  A.  425.  affirmed.— 
Davidson  S.  S.  Co.  v.  United  States,  27  S.  Ct. 
480,  205  U.  &  187.  51  U  JBd.  764. 
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Lack  of  sufficient  federal  authority  for  erec- 
tion of  boring  plants  in  the  Hudson  river  does 
not  exempt  a  steamboat  company  from  liability 
for  damages  by  collisions  of  boats  of  the  steam- 
boat company  with  snch  structures  by  the  neg- 
ligence of  the  company. — Cornell  Steamboat  Co. 
V.  Phoenix  Const.  Co.,  34  S.  Ct.  701,  233  U.  S. 
593,  5S  L.  Ed.  1107,  affirming  judgment  Phenix 
Const.  Co.  V.  Cornell  Steamboat  Co.,  103  N.  £. 
891,  210  N.  Y.  113. 


Joint  liability  and  oontribn- 

tion. 

See  44  Cent.  /Dig.  Ship.  §  339. 

Four  steamboats,  owned  by  four  separate 
transportation  companies,  were  placed  before 
the  public  as  being  engaged  in  the  same  trade, 
and  as  constituting  together  the  "Kountz  line," 
with  a  common  agent  called  the  **KountB.  Line" 
corporation,  which  was  invested  with  unlimited 
authority  in  their  general  management,  and  in 
respect  to  rates  of  transportation.  No  con- 
tracts were  made  for  transportation  in  the  re- 
spective corporate  names  of  the  transportation 
companies,  but  the  Kountz  Line  corporation,  as 
their  common  agent,  was  empowered  or  permit- 
ted to  do  business  for  them,  using,  in  the  agent's 
discretion,  when  making  contracts,  either  the 
name  of  the  Kountz  Line  or  the  names  of  the 
respective  boats  of  the  line.  Held,  that  the 
several  transportation  companies^  having  held 
themselves  out  as  united  in  a  joint  enterprise, 
were  jointly  liable  for  the  default  or  negli- 
gence of  those  placed  in  charge  of  any  of  the 
boats ;  and  that  the  fact  that  the  transporta- 
tion companies  owned  no  property  in  common, 
and  that  each  was  entitled  to  receive  the  net 
earnings  of  its  own  boat,  was  immaterial. — Sun 
Mut.  Ins.  Co.  v.  Kountz  Line,  122  U.  S.  583, 
7  S.  Ct.  1278,  30  L.  Ed.  1137.  reversing 
Citizens'  Ins.  Co.  v.  Kountz  Line  (D.  C.)  10  F. 
768,  and  (C.  C.)  48  F.  838. 


— <—  Actions, 

See  44  Cent  Dig.  Ship,  if  848,  858-860. 

A  longshoreman  who,  while  in  the  employ  of 
a  stevedore,  and  engaged  in  loading  a  vessel, 
is  injured,  partly  through  the  vessel's  negligence 
and  partly  through  his  own,  by  falling  frc^  the 
bridge,  is  not  entirely  prevented  by  his  contribu- 
tory negligence  from  a  recovery  upon  libeling  the 
vessel,  but  is  entitled  to  a  decree  for  divided 
damages.— The  Max  Morris  v.  Curry,  137  U.  S. 
1.  11  S.  Ct  29,  34  L.  Ed.  686,  affirming  (C.  C.) 
28  F.  881. 

In  an  action  against  a  steamboat  company 
for  running  its  boat  violently  against  a  wharf 
and  injuring  plaintiff,  who  was  standing  there- 
on, it  is  not  error  to  instruct  that  if  the  jury 
find  from  the  evidence  that  the  whajf  was  an 
ordinarily  strong  one,  and  suitable  for  the  pur- 
pose for  which  it  was  constructed,  and  that  the 
boat  was  thrown  against  it  with  such  force  as 
to  tear  up  the  planks  of  the  flooring,  then  this 
is  prima  facie  evidence  of  negligence. — Inland 
&  Seaboard  Coasting  Co.  v.  Tolson,  139  U.  S. 
551,  11  S.  Ct  653,  35  L.  Ed.  270.  affirming 
judgment  Tolson  v.  Inland  &  B.  Coasting  Co., 
6  Mackey,  39. 


— —  Liens. 

See  44  Cent  Dig.  Ship.  8  340. 

The  rule  by  which  state  statutes  authorizing* 
■nits  in  rem  against  vessels  have  been  held  void, 
because  they  gave  to'  state  courts  admiralty 
jurisdiction,  does  not  apply  to  a  statute  (Rev. 
St.  111.  1881,  c.  12,  p.  137)  giving  a  lien  against 
vessels  for  damages  done  by  them,  in  a  case 
where  the  damage  complained  of,  consisting  of 
injury  caused  to  a  warehouse  by  a  vessel  run- 
ning against  it,  was  not  completed  wholly  on 
water,  and  hence  was  not  of  c^nizance  in  ad- 
miralty.— Johnson  v.  Chicago  &  F.  Elevator  Co., 
119  U.  S.  388,  7  S.  Ct.  254,  30  L.  Ed.  447. 


The  foundation  of  the  rule  that  collision 
gives  to  the  party  injured  a  jus  in  re  in  the 
offending  ship  is  the  principle  of  maritime  law 
that  the  ship,  by  whomsoever  owned  or  navi- 
gated, is  considered  as  herself  the  wrongdoer, 
and  subject  to  a  maritime  lien  for  the  dam- 
ages.—The  John  G.  Stevens,  18  S.  Ct.  544,  170 
U.  S.  113.  42  L.  Ed.  969. 

VI.  BOTTOMBT  AND  RESPONDENTIA* 

^=s»91.   Necessity  for  hypbtheoatioa. 

See  44  Cent  Dig.  Ship.  IS  366-368. 

A  vessel  "dismasted  and  leaky,"  put  into  ' 
a  port  of  distress,  where  "a  general  equipment 
and  refit"  was  found  to  be  necessary.  Though 
her  cargo,  consisting  of  logwood,  was  practical- 
ly imperishable,  and  vessels  were  available  by 
which  it  could  have  been  forwarded  at  compara- 
tively slight  expense,  her  master  chose  instead 
to  hypothecate  vessel,  freight,  and  cargo  for 
$13,224,  out  of  which  repairs  to  the  amount 
of  ^11,600  were  made.  Upon  reaching  her 
destination  she  was  attached  and  sold  for  but 
$4,500,  leaving,  after  paying  wages  and  expenses 
of  sale,  but  $3,500  to  apply  on  the  debt  He.ld, 
in  an  action  to  subject  the  cargo  to  the  bottomry 
bond,  that  there  existed  no  necessity  which  au- 
thorized the  master  to  pledge  the  cargo;  that 
the  cargo  was  under  no  obligation  to  help  the 
vessel  to  the  end  of  its  voyage,  unless  it  was  to 
its  interest  to  do  so;  that  the  lender  is  charge- 
able with  notice  of  the  necessities  which  develop 
and  limit  the  master's  powers  to  act  for  the 
owner  of  the  cargo,  and  must  judge  for  himself 
whether,  if  the  owner  'were  present,  he  would 
do  what  the  master  is  undertaking  to  do  for 
him;  that  in  this  case,  having  made  no  inqui- 
ries of  the  shipper  through  a  period  of, two 
months,  pending  the  repairs,  during  which  time 
the  shipper  was  in  reach  by  mail  and  telegraph, 
the  lender  is  not  entitled  to  recover. — ^i>ank  of 
St.  Thomas  v.  The  Julia  Blake,  107  U.  S.  418, 
2  S.  Ct  682,  27  L.  Ed.  595. 

^=»92.   Reqniflites  and  validity. 

See  44  Cent  Dig.  Sbip.  {§  378-380. 

Where  it  is  shown  that  the  hypothecation  of 
the  ship  and  cargo  was  necessary,  and  that  the 
course  pursued  was  for  the  best  interests  of  the 
cargo  owners,  aifd  the  bottomry  bond  itself  does 
not  import  that  the  master  had  not  communicat- 
ed with  the  owners,  it  will  be  presumed  that  he 
lawfully  executed  the  bond,  and,  if  a  party 
seeks  to  avoid  it  on  the  ground  that  he  did  not 
commuiiicate  with  the  owners  when  he  might 
have  done  so,  Ihe  burden  is  on  such  party  to 
show  that  fact  by  way  of  defense.  Decree  67 
F.  605,  14  C.  C.  A.  566.  reversed.-0'Brien  v. 
Miller.  18  S.  Ct.  140,  168  U.  S.  287,  42  L.  Ed. 
460. 

^=»93.  Constraotion    and     operation    in 
general. 

See  44  Cent  Dig.   Ship.   H  381-890. 

In  determining  whether  there  is  such  an  am- 
biguity in  a  contract  as  leaves  any  room  for  a  ^ 
construction  thereof  by  the  court,  no  particu- 
lar words  can  be  segregated  from  ^e  context, 
and  affirmed  to  be  without  ambiguity,  but  the 
whole  contract  must  be  brought  into  view,  and 
interpreted  with  reference  to  the  nature  of  the 
obligation  between  the  parties,  and  the  inten- 
tion which  they  manifested  in  forming  it 
This  rule  is  especially  applicable  in  construing  . 
a  bottomry  bond,  as  admiralty  courts  act  upon 
enlarged  equitable  principles.— -O'Brien  v.  Miller, 
18  S.  Ct.  140,  168  U.  S.  287,  42  L.  fid.  469, 
reversing  decree  67  F.  605,  14  C.  C.  A.  566. 

Contracts  of  bottomry  and  respondentia  are 
so  different  in  different  countries,  though  re- 
sembling each  other  in  some  prominent  features, 
that,  when  disputes  arise,  they  are  to  be  decided 
by  the  words  of  the  particular  contract  in  ques- 
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tion,  rather  than  by  any  prindples  of  general 
commercial  law. — Id. 

^=»98.  Lois  of  TOMel  or  oar^o. 

See  44  Cent.  Dig.  Ship.  §  871. 

In  a  port  of  refugee  a  portion  of  the  cargo 
was  forwarded  l)y  another  vessel,  and  the  mas- 
ter gave  a  bottomry  bond,  which  expressly  cov- 
ered this,  as  well  as  the  ship  herself,  and  the 
balance  of  her  cargo.  In  the  defeasance  clause 
it  was  declared  that  the  bond  should  be  void  if 
the  "said  vessel"  should  be  utterly  lost  by  perils 
of  the  sea.  The  vessel  herself  and  her  part 
of  the  cargo  were  entirely  lost  on  the  voyage 
as  the  result  of  a  collision,  but  the  transshipped 
I>ortion  of  the  cargo  reached  its  destination  in 
safety.  HeW,  that  the  words  "said  vessel'* 
were  not  to  be  interpreted  as  rendering  the 
bond  void,  on  the  loss  of  the  vessel,  as  to  that 
part  of  the  cargo  which  arrived.  Decree  14 
C.  O.  A.  566,  67  F.  605.  reversed.— O'Brien  v. 
Miller.  18  S.  Ct  140,  168  U.  S.  287,  42  L.  Ed. 
469. 

A  bottomry  bond  covered  the  ship,  that 
part  of  her  cargo  on  board,  and  that  part  which 
had  been  forwarded  on  another  vessel.  The  ves- 
sel herself  and  her  part  of  the  cargo  were  lost 
in  a  collision,  but  that  on  the  other  ship  arrived 
safely.  In  order  to  obtain  possession  of  this 
portion,  the  consignees  paid  the  full  amount  of 
the  bond.  Thereafter  the  shipowner  recovered 
damages  for  the  loss  of  his  vessel.  Held,  that 
these  damages  represented  the  shi]>  itself,  and 
that  consequently  the  owner  was  liable  to  the 
consignees  in  a  suit  in  personam  for  a  due  pro- 
portion of  the  sum  which  they  had  paid  on  the 
bond. — Id. 

.   Vn.   CARRIAGE  OF  GOODS. 

See  Carriers,  ^=»177. 

Joint  liability  for  injury  to  cargo,  see  Torts, 

^=9102.  What  law  governs. 

See  44  Cent.  Dig.  Ship.  S  400. 

A  stipulation  that  the  law  of  the  ship's 
flag  shall  govern,  in  a  bill  of  lading  for  goods 
in  a  foreign  vessel  on  a  voyage  from  a  foreign 
port  to  the  United  States,  is  ntillified  and  over- 
ridden by  Barter  Act  Feb.  13.  1893.  c.  105,  §  1, 
27  Stat.  445  [U.  S.  Comp.  St.  1901,  p.  2946], 
which  prohibits  contracts  against  liability  for 
negligence  in  loading  and  stowing  the  cargo. 
Decree,  Botany  Worsted  Mills  v.  Knott,  82  F. 
471,  27  C.  O.  A.  326,  affirmed.— Knott  v.  Bot- 
any Worsted  Mills,  21  S.  Ot.  30,  179  U.  S. 
69,  45  L.  Ed.  90. 

^=9104.   GoAtraetfl    of    affreishtment    in 
semeral. 

See  44  Cent  Dig.  Ship.  §{  225,  404-410. 

Where  a  vessel,  before  she  breaks  ground 
for  a  voyage,  is  so  injured- by  fire  that  the  cost 
of  her  repairs  would  exceed  her  value  when 
repaired,  and  she  is  rendered  unseaworthy  and 
incapable  of  earning  freight,  a  contract  of  af- 
freightment for  carrying  cotton  to  a  foreign 
port,  and  providing  for  the  payment  of  the 
freight  money  on  the  delivery  of  the  cotton  at 
that  port,  is  dissolved.—The  Tornkdo,  108  U. 
S.  342,  2  S.  Ct  746,  27  L.  Ed.  747.  ' 

^=9113.   Delivery  by  Tessel. 

See  44*  Cent.  Dig.  Ship.   fiS  424-439V&. 

Where  a  cargo  owner  finds  a  vessel,  with 
his  cargo  on  board,  at  a  port  of  refuge,  needing 
repairs  which  cannot  be  effected  without  a  cost 
to  him  of  more  than  he  would  lose  by  taking  his 
property  at  that  place  and  paying  the  vessel  all 
her  lawful  charges  against  him,  he  may  pay  the 
charges  and  reclaim-  the  property. — Bank  of  St. 
Thomas  v.  The  Julia  Blake,  107  U.  S.  418,  2 
8.  Ot  692,  27  Ii.  Ed.  696. 


Under  a  bill  of  lading  requiring  *'the  goods 
to  be  taken  from  alongside  by  the  consignee  im- 
mediately the  vessel  is  ready  to  dischwrge,"  oth- 
erwise they  will  be  deposited,  at  the  risk  of  the 
consignee,  in  the  warehouse  provided  for  that 
purpose,  personal  notice  to  the  consignee  of  the 
time  and  place  of  discharge  is  not  necessary.— 
Constable  v.  National  S.  S.  Co.,  154  U.  S.  51, 
14  S.  Ct  1062,  38  L.  Ed.  908,  affirming  decree 
Arnold  v.  Same  (D.  O.)  29  F.  184- 

'  Where  the  selection  for  discharge  of  cargo 
of  a  wharf  other  than  the  vessel's  usual  wharf 
is  allowable  and  proper  under  the  usages  of 
trade  or  the  necessities  of  the  case,  the  obliga- 
tion of  the  carrier  to  give  notice  tp  the  con- 
signees of  the  time  and  place  of  discharge  is 
not  increased  or  modified  thereby  if  the  con- 
signees are  not  prejudiced  by  the  change. — Id. 

Notice  to  consignees  of  the  time  and  place 
of  discharge  of  cargo,  when  required,  may  be 
given  by  posting  on  a  bulletin  board  at  the 
customhouse  at  a  port  where  it  ^s  usual  so  to 
post  such  notices,  and  not  to  publish  them  in 
the  newspapers. — Id. 

^=9118'.   Delay  in  transportatioa  or  de- 
livery. 

See  44  Cent  Dig.   Ship.  §§  226.   4S6. 

In  the  usual  course  of  the  business  of  ship- 
ping cattle  abroad,  they  are  sold  immediately  on 
arrival,  which  fact  was  known  to  the  ship  agent 
when  a  contract  for  transportation  was  signed. 
Owing  to  the  unseaworthiness  of  a  ship,  the 
voyage  was  prolonged  20  days,  during  which  the 
market  price  of  the  cattle  fell.  Hetd,  that  the 
ship  was  liable  for  the  shipper's  loss  caused  by 
the  fall  in  the  market  price.— The  Caledonia,  157 
U.  S.  124,  15  S.  Ct  537,  39  L.  Ed.  644,  affirm- 
ing decree  (O.  O.)  43  F.  681,  and  (D.  C.)  50 
Fed.  567. 

^=9 11 9.  Loss  or  injury. 

See  44  Cent  Dig.  Ship.  §(  225.  226.  440-488. 

^=»121.  — —  Unseawortbiness  ornniltness 
of  Tessel. 

See  44  Cent  Dig.  Ship.  fi§  226,  449-451,  466. 

The  owners  of  a  barge  are  liable  for  dam- 
ages to  the  cargo  caused  by  the  barge  striking 
a  sanA  bar  and  leaking,  where  her  inability  to 
withstand  the  ordinary  pressure  of  such  acci- 
dents is  due  to  their  negligent  failure  to  prop- 
erly repair  the  barge.— The  Northern  Belle  v. 
Robson,  154  U.  S.  571, 14  S.  Ot  1166,  19  L.  Ed. 
748. 

The  implied  warranty  of  seaworthiness 
which  exists  in  all  contracts  for  carriage  at 
sea,  unless  otherwise  expressly  stipulated,  is 
an  absolute  undertaking,  not  dependent  on  the 
owner's  knowledge  or  ignorance,  his  care  or 
negligence,  that  the  ship  is  in  fact  fit  to  under- 
go the  perils  of  the  sea  and  other  incidental 
risks ;  and  it  covers  latent  defects,  not  ordinari- 
ly susceptible  of  detection,  as  well  as  those 
which  are  known  or  discoverable  by  inspection. 
Held,  therefore,  that  this  warranty  extended  to 
the  case  of  a  propeller  shaft,  which  broke,  in 
ordinary  weather,  from  weakness  existing  at 
the  commencement  of  the  voyage;  not  by  rea- 
son of  any  flaw  or  other  defect  discoverable  by 
any  usual  or  reasonable  means,  even  if  the  shaft 
were* taken  out,  but  rather  from  a  weakening 
due  to  encountering  extraordinary  storms  on 
previous  voyages. — ^The  Caledonia,  157  U.  S, 
124,  15  S.  Ct.  537,  39  L.  Ed.  644,  affirming  de- 
cree (0.  0.)  43  F.  681,  and  (D.  O.)  60  F.  567. 

A  carrier  is  liable  for  losses  incurred  on  a 
shipment  of  cattle  through  shrinkage  in  weight 
and  fall  in  market  value,  where  the  delay  is 
occasioned  6y  breach  of  the  warranty  of  sea- 
worthiness, although  such  breach  was  due  to 
a  hidden  defect  in  the  propeller  shaft,  not  at- 
tributable to  the  carrier's  negligence.— Id. 

A  vessel  was  not.  unseaworthy  at  the  begin- 
ning of  her  voyage  because  ports  between  decks. 
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eight  inches  in  diameter,  and  a  few  feet  above 
the  water  line,  were  closed  only  with  the  glass 
covers,  and  the  hatches  were  battened  down, 
where  the  hatches  could  be  taken  off  in  two 
minutes,  the  cargo  was  so  stowed  as  to  afford 
free  access  to  the  ports,  and  they  were  provided 
with  additional  covers  of  iron,  which  could  be 
closed  if  deemed  necessary. — The  Silvia,  19  S. 
Ct.  7,  171  U.  S.  462,  43  L.  Ed.  241,  affirming 
judgment  68  F.  230,  15  C.  C.  A.  362,  which 
affirms  decree  (D.  C.)  64  F.  607. 

^3»125.  — —  Deviation  or  delay. 

See  44  Cent  Dig.  Ship.  9fi  469.  460.  466. 

A  carrier  is  liable  for  losses  incurred  on  a 
shipment  of  cattle  through  shrinkage  in  weight, 
where  the  delay  is  occasioned  by  breach  of  the 
warranty  of  seaworthiness,  although  such 
breach  was  due  to  a  hidden  defect  in  the  pro- 
peller shaft,  not  attributable  to  the  earner's 
negligence.— The  Caledonia,  157  U.  S.  124,  15 
S.  Ct.  537.  39  L.  Ed.  644,  affirming  decree  (C. 
C.)  43  F.  681,  and  (D.  C.)  50  F.  567. 


— ^  Kesligemoe  in  disoharsins 
or  oarins  for  goods  after  dis« 
charge. 

See  44  Cent  Dig.  Ship.  §i  461-464. 

Failure  to  give  actual  notice  to  consignees 
of  the  time  and  place  of  discharge  of  cargo 
unloaded  at  a  wharf,  other  than  the  vessel's 
usual  wharf,  at  which  the  goods,  before  de- 
livery to  the  consignees,  are  destroyed  by  fire, 
does  not  render  the  carrier  liable  for  the  loss, 
where  the  consignees,  had  they  received  notice, 
could  not  have  removed  their  goods  before  the 
fire,  and  where  they  took  no  steps  on  the  faith 
of  the  cargo's  being  discharged  at  the  usual 
place.— Constable  v.  National  S.  S.  Co.,  154  U. 
S.  51,  14  S.  Ct  1062,  38  L.  Ed.  903,  affirm- 
ing decree  (D.  C.)  Arnold  v.  Same,  29  F.  184. 

An  agreement  of  the  carrier  with  the  col- 
lector of  customs  to  pay  the  consignee  the  value 
of  goods  which  may  be  burned,  made  as  a  con- 
dition to  the  collector's  permit  for  the  goods  to 
remain  on  the  wharf  48  hours,  is  not  one  of 
which  the  owners  can  avail  themselves  as  add- 
ing to  the  obligations  of  their  contract  with  the 
carrier  where  it  is  stipulated  in  the  bill  of  lad- 
ing that  the  goods  shall  be  at  the  consignee's 
risk  of  fire  after  discharge.— Id, 

Where  the  wharf  of  a  steamship  company, 
at  which  its  vessels  usually  discharge,  is  so 
blocked  that  one  of  them  cannot  obtain  access 
to  it,  the  discharge  of  her  cargo,  for  the  mutual 
advantage  of  ship  and  consignees,  at  a  neigh- 
boring wharf,  which  is  a  fit  and  proper  place 
therefor,  is  not  a  deviation  such  as  to  render 
the  company  an  insurer  of  cargo  there  discharg- 
ed 'without  notice  to  the  consignee,  until  its 
actual  delivery  to  him  and  liable  for  its  loss 
by  fire.— Id. 

^=»130.  ^—  Dnties  after  disaster  or  loss. 

See  44  Cent  Dig.  Ship.  §{  469.  470. 

The  duty  of  the  master  of  a  negligently 
stranded  vessel,  whether  the  negligence  falls 
within  the  exemption  of  the  Harter  Act  Feb. 
13,  1893,  §  3,  or  not,  does  not  call  for  sacrifice 
of  part  of  the  owner's  property  necessary  to 
save  the  cargo.— The  Jason,  32  S.  Ct.  560,  225 
U.  S.  32,  56  L.  Ed.  969. 

^=»132.  *—  Actions   for  damages. 

See  44  Cent.  Dig.  Ship.  8I  471-487. 

Cargo  shipped  under  bills  of  lading  con- 
taining exceptions  of  damage  by  collision  was 
damage^  as  the  result  of  a  collision,  wherein  the 
other  vessel  was  clearly  shown  to  be  guilty  of 
inexcusable  fault.  In  the  collision  suit  the  un- 
derwriters of  the  cargo  sought  to  hold  both  ves- 
sels liable.    Held  that,  in  order  to  hold  tlie  ves 


them  to  defeat  the  operation  of  the  exception  in 
the  bills  of  lading  by  i)roof  of  such  negligence 
on  her  part  as  would  justify  a  decree  against 
her  if  sued  alone.— The  Victory,  18  S.  Ct.  149, 
168  U.  S.  410,  42  L.  Ed.  519. 

The  burden  of  proof  which  rests  upon  the 
shipowner  to  show  the  discharge  of  his  in- 
itial duty  under  the  Harter  act  (Act  Feb.  13, 
1893,  c.  105,  27  Stat.  445  [U.  S.  Comp.  St. 
1901,  p.  2946])  to  use  due  diligence  to  provide 
a  refrigerating  apparatus  in  good  order  and 
repair,  competent  for  the  safe  transportation 
of  a  cargo  of  dressed  beef  which  he  has  under- 
taken to  carry,  is  not  sustained  by  evidence  of 
a  superficial  inspection  shortly  before  saUing, 
which  disclosed  no  defect^  where  the  testimony 
also  shows  that  the  machinery  broke  down  very 
shortly  after  leaving  port,  and  after  being  re- 
paired broke  down  again,  and  during  the  voy- 
age did  not  reduce  the  temperatui^e  sufficiently 
to  preserve  the  meat,  and  tends  to  show  that 
the  proper  temperature  had  not  been  produced 
when  uie  cargo  was  received,  and  that  the 
breakdown  occurred  in  an  attempt  to  reduce  it 
to  the  proper  degree.  Decree  The  South- 
wark,  108  F.  880,  48  C.  C.  A.  123,  reversed.— 
Martin  v.  The  Southwark,  24  S.  Ct  1,  191  U. 
S.  1,  48  L.  Ed.  65. 

The  burden  of  proving  that  a  vessel  was 
seaworthy  at  the  time  of  beginning  the  voyage, 
or  that  due  diligence  had  been  used  to  make 
her  so,  rests  upon  the  shipowner  claiming  the 
benefit  of  the  exemption  provided  in  Ilarter 
Act  Feb.  13,  1893,  c.  105,  }  3,  27  Stat  445 
[U.  S.  Comp.  St  1901,  p.  2946],  against  errors 
of  management  or  navigation,  whether  or  not 
there  is  any  evidence  to  the  contrary.  Decree, 
The  Wildcroft,  130  F.  521,  65  C.  C.  A.  145, 
affirmed.— W.  J.  McCahan  Sugar  Refining  Co. 
V.  The  Wildcroft,  26  S.  Ct.  467,  201  U.  S.  378, 
50  L.  Ed.  794. 

A  carrier  must  prove  that  damage  to  a  car- 
go from  water  was  occasioned  by  the  perils  of 
the  sea  within  an  exception  in  the  bill  of  lad- 
ing against  dangers  and  accidents  of  the  seas. — 
(1909)  Jahn  v.  The  FoUnina,  29  S.  Ct.  363,  212 
U.  S.  354,  53  Lr.  Ed.  546,  15  Ann.  Cas.  748. 
answering  certified  questions  (1907)  The  Fol- 
mina,  153  F.  364,  82  C.  C.  A.  440. 

Presumption  that  a  rope  used  in  transfer- 
ring a  boxed  automobile  from  the  ship's  hold 
to  a  pier  was  strong  and  efficient  held  to  be 
ground  for  the  inference  that  it  was  the  cut- 
ting of  the  rope  by  a  swinging  motion  of  box 
after  lifted  above  the  hatch  on  the  unprotected 
edges  of  the  box  which  led  to  the  breaking  of 
the  rope  and  the  falling  of  the  car  in  the  water. 
-Reid  V.  Fargo,  36  S.  Ct.  712,  241  U.  S.  544, 
60  L.  Ed.  1156.  reversing  decree  213  F.  771, 
130  C.  C.  A.  285. 

^=»134.   Statutory  exemptions  from  lia- 
bility in  seneraL 

See  44  Cent  Dig.  Ship.  {S  490,  491. 

In  determining  the  effect  of  the  Harter  act 
in  restricting  the  operation  of  general  and  well- 
settled  principles,  the  court  will  treat  those 
principles  as  still  existing,  and  limit  the  relief 
from  their  operation  afforded  by  the  statute  to 
that  called  for  by  the  language  itself  of  the 
statute.— Flint  v.  Christall,  18  S.  Ct.  831,  171 
U.  S.  187,  43  L.  Ed.  130,  reversing  decree 
Chrystal  v.  Flint  (D.  C.)  82  F.  472. 

Damage  to  cargo  from  the  sinking  of  a 
ship  after  arrivinp^  in  port,  due  to  hurried  and 
imprudent  unloading,  which  brought  the  center 
of  gravity  of  the  ship  too  high  for  safety,  does 
not  result  from  faults  or  errors  in  navigation 
or  in  the  management  of  said  vessel  within  the 
meaning  of  Harter  Act  Feb.  13,  1893,  c.  105,  § 
3,  27  Stat.  445  [U.  S.  Comp.  St.  1901,  p.  29461, 
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ity,  but  arises  from  negligence,  fault,  or  failure 
in  proper  loading,  storage,  custody,  care,  ^  or 
proper  delivery  of  merchandise,  under  section 
1  of  that  act,  so  as  to  preclude  any  stipulation 
cf  exemption.  Decree,  The  Germanic  (1903) 
124  F.  1,  59  C.  C.  A.  521,  affirmed— Oceanic 
Steam  Nav.  Co.  v.  Aitken,  25  S.  Ct.  317,  196 
U.  S.  589,  49  L.  Ed.  610. 

^=9135.  Statutory  ezemptiom  from  lia- 
bility by  diligenoe  of  owner  as 
to  Tessel. 

See  44  Cent.  Dig.  Ship.  9  492. 


— -  la  general* 

See  44  Gent.  Dig.  Ship.  S  492. 

The  provisions  of  section  3  of  the  Harter 
Act  (27  Stat.  445,  c.  105),  which  relieves  ves- 
sels and  their  owners  from  liability  for  loss 
or  damages  to  the  cargo  resulting  from  faults 
or  errors  in  navigation  or  in  the  management 
of  the  vessel,  where  the  owners  have  exercised 
due  diligence  to  make  her  seaworthy,  and  have 
her  properly  equipped,  manned,  and  supplied, 
applies  to  foreign  vessels  carrying  goods  to  or 
from  ports  or  the  United  States.— The  Silvia, 
19  S.  Ct.  7,  171  U.  S.  462.  43  L.  Ed.  241,  af- 
firming judgment  68  F.  230,  15  0.  C.  A.  362, 
which  affirms  decree  (D.  C.)  64  F.  607. 

The  third  section  of  the  Harter  Act  (27 
Stat.  445),  exempting  the  owner  of  a  seaworthy 
vessel  from  responsibility  to  the  cargo  for  loss 
or  damage  occurring  through  faults  or  errors  of 
navigation,  which  is  expressly  applicable  to 
"any  vessel  transporting  merchandise  or  prop- 
erty to  or  from  any  port  of  the  United  States,*' 
includes  a  foreign  vessel  carrying  cargo  from 
a  foreign  to  an  American  port.  Decree  74  F. 
899,  21  O.  C.  A.  162,  affirmed.— The  Chatta- 
hoochee, 19  S.  Ct.  491,  173  U.  S.  540,  43  L.  Ed. 
801. 


Stat.  445  [U.  S.  Comp:  St.  1901,  p.  2946]),  as 
a  condition  precedent  to  the  'enjoyment'  of  the 
benefits  of  that  act  in  limiting  the  owner*s  lia- 
bility as  provided  therein.  I>ecree  The  South- 
wark,  108  F.  880,  48  C.  0.  A.  123,  reversed.— 
Martin  v.  The  Southwark,  24  S.  Ct.  1,  191  U. 
S.  1,  48  L.  Ed.  65. 


»—  SeawortMneM, 
equipment*  and  snppUes. 

See  44  Cent.  Dig.  Ship.  9  492. 

The  provisions  of  the  Harter  act  making 
it  unlawful  to  insert  in  the  contract  a  provi- 
sion exempting  from  liability  for  damage  from 
unseaworthiness  where  due  diligence  has  not 
been  used  (section  2),  and  also  exempting  from 
loss  from  faults  or  errors  in  the  navigation  or 
management  of  th6  vessel,  if  due  diligence  has 
been  used,  to  furnish  a  seaworthy  ship  properly 
manned,  equipped,  and  supplied  (section  3),  do 
not  so  change  the  general  maritime  law  as  to 
relieve  the  owner  from  his  obligation  to  provide 
a  seaworthy  ship,  and  substitute  therefor  an 
obligation  merely  to  use  due  diligence  to  see 
that  she  is  seaworthy.— The  Carib  Prince,  18 
S,  Ct.  753,  170  U.  S.  655,  42  L.  Ed.  1181,  re- 
versing decree  68  F.  254,  15  C.  C.  A.  385. 

Negligence  in  failing  to  have  the  portholes 
in  a  compartment  of  a  vessel  closed  when  the 
voyage  begins,  whereby  the  vessel  is  rendered 
unseaworthy,  and  in  consequence  injury  is  sus- 
tained to  cargo  by  water  coming  through  such 
portholes  during  the  voyage,  renders  the  ship- 
owner liable  under  Harter  Act  Feb.  13,  1893,  c. 
105,  I  3,  27  Stat.  445  [U.  S.  Comp.  St  1901,  p. 
2946]  since  the  negligence  is  not  a  mere  fault  or 
error  in  navigation  or  in  the  management  of 
the  vessel,  but  amounts  to  a  failure  to  exercise 
due  diligence  to  make  the  vessel  seaworthy. 
Decree  Farr  &  Bailey  Mfg.  Co.  v.  Interna- 
tional Nav.  Co.,  98  F.  636,  39  C.  C.  A.  197,  af- 
firmed.—International  Nav.  Co.  V.  Farr  &  Bai- 
ley Mfg.  Co.,  21  S.  Ct.  591,  181  U.  S.  218.  45 
L.  Ed.  830. 

The  furnishing  of  a  refrigerating  apparatus 
in  good  order  and  repair,  competent  for  the  safe 
transportation  of  a  cargo  of  dressed  beef  which 
a  vessel  has  undertaken  to  carry,  is  within  the 
obligation  to  use  due  diligence  to  provide  a 
seaworthy  vessel,  imposed  upon  the  owner  by 
the  Barter  act  (Act  Feb.  13,  1893,  c.  105,  27 


^—  Ganaea  of  loss  or  injnry. 

See  44  Cent.  Dig.  Ship.  S  492. 

The  injury  of  a  cargo  by  water  by  reason 
of  the  failure  to  close  a  port  for  which  an  iron 
shutter  was  provided,  after  the  glass  cover  had 
been  broken  out  by  the  seas,  wnere  the  cargo 
was  BO  placed  that  the  port  was  readily  acces- 
sible, was  due  to  a  fault  or  error  in  navigation 
or  in  the  management  of  the  vessel,  within  the 
Harter  act  (27  Stet  445,  c.  105,  §  3) ;  and  nei- 
ther the  vessel  nor  her  owners  are  liable  there- 
for.—The  Silvia.  19  S.  Ct.  7,  171  U.  S.  462,  43 
ly.  Ed.  241,  affirming  judgment,  68  F.  230,  15 
C.  C.  A.  362,  which  affirms  decree  (D.  C.)  64 
F.  607. 

€=»139.  Limitation  of  liability  by.  eoa« 
tract  or  bill  of  lading. 

See  44  Cent.  Dig.  Ship.  9§  498-4W. 


— ^  In  seaeraL 

See  44  Cent  Dig.  Ship.  §§  493-49S. 

Exceptions  in  a  bill  of  lading  or  charter 
party,  inserted  by  the  shipowner  for  his  own 
benefit,  Are  to  be  construed  most  strongly 
against  him.— Compania  De  Kavigacion  La 
Flecha  v.  Brauer,  18  S.  Ct.  12,  168  U.  S.  1(H, 
42  L.  Ed.  398,  affirming  decree  Brauer  v.  Com- 
pania Navigacion  La  Flecha,  66  F.  776,  14  C. 
C.  A.  88. 

A  stipulation  In  a  bill  of  lading  that,  if  any 
goods  cannot  be  found  during  the  steamer*! 
stay  at  the  port  of  delivery,  they  shall  be  for- 
warded at  the  earliest  opportunity,  without  lia- 
bility of  the  ship  for  delay  or  otherwise,  is  in- 
valid, under  the  Harter  act,  as  applied  to  a 
case  where  goods  were  negligently  stowed  and 
no  effort  was  made  to  find  them,  and  they  were 
subsequently  lost  at  sea.  Decree  69  F.  574, 
16  C.  C.  A.  332,  reversed.— Calderon  v.  At- 
las S.  S.  Co.,  18  S.  Ct.  588,  170  U.  S.  272,  42 
L.  Ed.  1033. 

A  stipulation  exempting  the  carrier  from  lia- 
bility for  loss  of  gooas  "which  are  above  the 
value  of  $100  per  package,"  unless  their  value 
is  expressed  in  the  Dili  of  lading,  is  intended  to 
release  the  carrier  from  any  liability  for  pack- 
ages worth  more  than  $100,  and  not  merely  for 
the  excess  over  $100,  and  is  therefore  void  un- 
der the  Harter  act  as  well  as  the  general  mari- 
time law. — ^Id. 

Clauses  in  a  bill  of  lading  exempting  the 
owner  from  the  general  obligation  of  furnish- 
ing a  seaworthy  vessel  must  be  confined  within 
strict  limits,  and  are  not  to  be  extended  by  lat- 
itudinarian  construction  or  forced  implication, 
so  as  to  comprehend  a  state  of  unseaworthi- 
ness, whether  patent  or  latent,  existing  at  the 
commencement  of  the  voyage. — The  Carib  Prince, 
18  S.  Ct.  753,  170  U.  S.  655,  42  L.  Ed.  1181,  re- 
versing decree  68  F.  254,  15  C.  C.  A.  385. 

A  steamship  company  may.  by  a  stipulation 
in  its  bill  of  lading,  limit  its  UabiUty  to  $100 
unless  a  greater  value  is  declared,  and  such  ex- 
tra freight  as  may  be  agreed  upon  is  paid. — 
Reid  V.  Fargo,  36  S.  Ct  712,  241  U.  S.  544,  60 
L.  Ed.  1156. 

^=>141.  ^—  Exemption  from  partionlav 
risks  or  oansea  of  loss. 

See  44  Cent.  Dig.  Ship.  §§  493.  497-49». 

The  exception  in  a  bill  of  lading  of  **the 
dangers  of  navigation"  covers  a.  loss  caused, 
without  negligence  on  the  part  of  the  carrier's 
agents  or  sorvnnts,  by  striking,  under  water,  a 
tree  which  had,  unknown  to  them,  shortljr  be- 
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fore  fallen  into  the  river.— Hibernia  Ins.  Co.  v. 
St.  Louis  &  N.  O.  Transp.  Co.,  120  U.  S.  166, 
7  S.  Ct.  550,  30  L.  Ed.  621,  affirming  decree 
(C.  C.)  17  F.  47& 

Loss  of  cargo  by  reason  of  a  sand  reef 
which  had  recently  formed  in  the  channel  of  a 
river,  and  which  the  pilot  of  a  towboat  had  no 
reason  to  suppose  was  there,  was  a  loss  by  danger 
of  the  river,  within  the  meaning  of  the  bill  of 
lading.— Id. 

A  clause  in  a  bill  of  lading  exemnting  the 
carrier  from  liability  for  loss  caused  by  perils 
of  the  sea  did  not  exempt  it  from  the  liability 
for  a  loss  caused  by  one  of  such  perils,  to  which 
the  negligence  of  its  servnnts  contributed. — Liv- 
erpool &  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397,  9  S.  Ct.  469,  32  L.  Ed.  788; 
Same  v.  Insurance  Co.  of  North  America,  129 
r.  S.  464.  9  S.  Ct.  480,  32  L.  Ed.  800,  affirm- 
ing decree  (C.  C.)  The  Montana,  22  F.  715. 

Libelants  shipped  goods  by  barge  at  Pitts* 
burg,  the  bill  of  lading  statinj?  that  the  articles 
were  in  good  order  and  condition,  and  were  to 
be  delivered  in  like  good  order,  the  dangers  of 
navigation  and  unavoidable  accidents  excepted. 
It  is  an  established  custom  in  the  barge  trade 
between  said  places,  where  cargo  is  to  be  taken 
on  en  route  to  the  port  of  destination  at  several 
points  in  the  same  neighborhood,  to  tie  up  the 
^eet  of  barges  at  the  safer  landing,  and  from 
*here  to  send  a  barge  to  obtain  cargo  and  tow 
the  same  to  the  several  points,  whether  up  or 
down  stream.  In  accordance  with  this  custom 
the  barge  containing  libelant's  goods  was  sent 
back  a  few  miles  after  cargo,  and  while  so  en- 
gaged was  sunk  by  an  unavoidable  accident. 
Held  that,  though  libelants  did  not  know  the 
custom,  this  departure  from  the  course  was  not 
a  deviation,  and  therefore  the  loss  was  within 
the  exception  in  the  bill  of  lading.— Hostetter 
V.  Park,  137  U.  S.  30.  11  S.  Ct.  1,  34  L.  Ed. 
568.  affirming  decree  Same  v.  Gray  (D.  C.)  11 
F.  179. 

Where  a  steamship  company  provides  a 
wharf  with  a  covered  warehouse  into  which  car- 
go is  discharged,  and  the  time  and  place  of  dis- 
charge are  easily  ascertainable  by  consignees,  an 
exemption  in  its  bills  of  lading  from  liability  for 
fire  happening  after  unloading  is  reasonable  and 
valid.— Constable  v.  National  S.  S.  Co..  164  TJ. 
S.  51,  14  S.  Ct.  1062,  38  L.  Ed.  903.  affirming 
decree  Arnold  v.  Same  (D.  C.)  29  F.  184. 

A  stipulation  in  a  memorandum  of  agree- 
ment for  the  shipment  of  cattle,  specifsrin^  the 
terms  of  the  contract,  and  signed  by  the  shipper 
and  the  ship's  agent,  that  the  shipper  assumed 
all  risk  "of  mortality  or  accident,  however  caus- 
ed, thronirhout  the  voyage,**  is  not  to  be  constru- 
ed as  affecting  the  implied  warranty  of  sea- 
worthiness, but  rather  as  applying  only  to  mat- 
ters arising  after  commencement  of  the  voyage. 
-The  Caledonia,  157  U.  S.  124,  15  S.  Ct.  637, 
39  L.  Ed.  644,  affirming  decree  (C.  C.)  43  F. 
681,  and  (C.  C.)  60  F.  567. 

Exceptions  in  a  bill  of  lading  offloss  or  dam- 
age "from  delays,  ♦  ♦  •  steam  boilers  and 
machinery  or  defects  therein/*  are  not  to  be  con- 
strued as  affecting  the  implied  warranty  of  sea- 
worthiness, especially  when  they  form  part  of 
a  lonff  list  of  excepted ,  causes,  all  the  rest  of 
which  relate  to  matters  arising  after  the  com- 
mencement of  the  voyage.— Id. 

A  wrongful  jettison  of  sound  cattle  by  order 
of  the  master,  from  unfounded  apprehensions, 
during  rough  weather,  is  not  a  "loss  or  damage 
occasioned  by  causes  beyond  his  [the  carrier's] 
control,  bv  the  perils  of  the  sea,  or  other  wa- 
ters," or  '^*by  collisions,  stranding,  or  other  ac- 
cidents of  navigation,**  in  the  meaning  of  the 
bill  of  lading.— Compani a  de  Navigacion  la 
Flecha  v.  Brauer.  168  U.  S.  104.  18  S.  Ct.  12. 
42  L.  Ed.  398,  affirming  decree  Brauer  v.  Cam- 


pania Navigacion  la  Flecha,  66  F.  776,  14  C.  C. 

A.  8a 

An  exception,  in  a  bill  of  lading  of  cattle,  as 
follows :  "On  deck,  at  .owner's  risk ;  steamer 
not  to  be  held  accountable  for  accident  to  or 
mr.rtality  of  the  animals,  from  whatever  cause 
arising'* — does  not  cover  a  jettison  of  uninjured 
cattle,  in  rough  weather,  by  order  of  the  master 
from  unfounded  apprehension,  in  the  absence  of 
any  pressing  perils  of  the  ship,  and  without  any 
attempt  to  separate  them  from  cattle  previously 
injured. — Id. 

By  the  law  of  both  England  and  America 
tlie  ordinary  contract  of  a  common  carrier  by 
sea  involves  an  obligation  to  use  due  care  and 
skill  in  navigating  the  vessel  and  carrying  the 
goods;  and  an  exception,  in  the  bill  of  lading, 
of  perils  of  the  sea,  or  other  specified  peril,  does 
not  excuse  him  from  that  obligation,  nor  exempt 
him  from  liability  for  loss  or  damage'  from  one 
of  those  perils  to  which  the  negligence  of  himself 
or  his  servants  has  contributed. — Id. 

Exceptions  in  a  bill  of  lading  of  damage 
from  "latent  defects  in  hull,**  etc.,  do  not  in- 
clude unseaworthiness  existing  at  the  incep- 
tion of  the  voyage,  and  at  the  time  the  bill  of 
lading  was  signed,  and  resulting  from  a  latent 
defect  in  a  rivet  in  a  water  tank.  The  Cale- 
donia, 15  S.  Ct.  537,  157  IT.  S.  124,  39  L.  Ed. 
644,  applied.— The  Carib  Prince,  18  S.  Ct.  753, 
170  U.  S.  656,  42  L.  Ed.  1181,  reversing  decree 
68  F.  254,  15  C.  C.  A.  385. 

The  first  of  two  causes  which  contributed  to 
produce  an  injury  to  the  cargo  of  a  vessel  was 
the  proximate  cause,  where  it  was  the  efficient 
cause  which  set  the  other  in  operati<Mi,  and  that 
following  was  but  its  incident  or  necessary  con- 
sequence. It'  is  only  where  the  causes  are  in- 
dependent of  each  other  that  the  nearest  is,  of 
course,  to  be  charged  with  the  disaster.— Case 
(D.  C.)  64  F.  878,  certified.— The  G.  R.  Booth, 
19  S.  Ct.  9.  171  U.  S.  450,  43  L.  Ed.  234. 

Generally  speaking,  the  words  "perils  of  the 
sea'*  have  the  same  meaning  in  a  bill  of  lading  as 
in  a  policy  of  insurance,  although  the  effect  of 
negligence  of  the  master  or  crew  contributing  to 
the  loss  by  a  peril  of  the  sea  may  be  different  on 
the  two  contracts. — ^Id. 

A  box  of  detonators  stored  in  the  hold  of  a 
vessel,  as  a  part  of  the  cargo,  exploded,  tearing 
a  hole  in  the  side  of  the  vessel,  through  which 
the  sea  water  immediately  entered,  and,  pen- 
etrating into  the  next  compartment,  damaged  a 
consignment  of  sugar.  HeZd,  that  the  explosion, 
and  not  the  inflow  of  water,  was  the  proximate 
and  responsible  cause  of  the  damage,  which  was 
not,  therefore,  occasioned  by  a  peril  of  the  sea, 
within  the  exception  from  liability  contained  in 
the  bill  of  lading. — Id. 

The  vessel  having  reached  her  port  of  des- 
tination, and  being  engaged  in  unlading,  at  the 
time  of  the  explosion,  the  damage  would  not 
come  within  a  provision  of  the  bill  of  lading  ex- 
empting the  carrier  from  liability  for  loss  or 
damage  occasioned  by  an  "accident  of  naviga- 
tion.**—Id. 

Damage  to  wool  stowed  on  the  forward  side 
of  a  temporary  wooden  bulkhead,  by  drainage 
from  sugar  stowed  aft  of  the  bulkhead,  when  it 
results  from  the  fact  that  for  a  short  time  the 
vessel  was  trimmed  by,  the  head  after  discharg- 
ing a  part  of  the  cargo,  until  she  was  again 
trimmed  by  the  stern  at  another  port,  arises 
from  negligence  in  loading  or  stowage  of  the 
cargo,  which  makes  the  vessel  liable  under  Bar- 
ter Act  Feb.  13,  1893,  c.  105.  §  1,  27  Stat.  445 
,  [U.  S.  Comp.  St.  1901,  p.  2946],  notwithstanding 
any  stipulations  to  the  contrary  in  the  bills  oi 
lading;  and  it  is  not  a  damage  from  fault  or 
error  in  the  navigation  or  management  of  the 
ship.  Decree,  Botany  Worsted  Alills  v.  Knott, 
82  F.  471,  27  C.  C.  A.  326,  affirmed.— Knott 
V.  Botany  Worsted  Mills,  21  S.  Ct.  30,  179  U. 
S.  69,  45  L.  Ed.  90. 
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stipulations  in  a  bill  of  lading  cannot  re- 
lieve a  carrier  from  the  discharge  of  his  initial 
duty  under  the  Harter  act  (Act  Feb.  13, 1893,  c. 
105,  27  Stet.  445  [U.  S.  Comp.  St  1901,  p. 
2946])  to  use  due  diligence  to  furnish  a  sea- 
worthy vessel.  Decree  The  Southwark,  108  F. 
880,  48  C.  C.  A.  123,  reversed.— Martin  v.  The 
Southwark,  24  S.  Ct  1,  191  U.  S.  1,  48  L.  Ed. 
65. 

The  mistaken  refusal  of  &e  deputy  col- 
lector of  a  port  to  grant  a  clearance  while  cer- 
tain freight  was  on  board  because  it  was  con- 
traband of  war  does  not  constitute  a  "restraint 
of  princes,  rulers,  or  people,"  within  the  mean- 
ing of  a  clause  in  the  oill  of  lading,  so  as  to  ex- 
cuse nonperformance  of  the  agreement  to  for- 
ward the  shipment  by  that  vessel.  Decree  Farm- 
ers* Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co., 
120  F.  878,  57  O.  0.  A.  533,  affirmed.— Northern 
Pac.  By.  Go.  v.  American  Trading  Co.,  25  S. 
Ct.  84,  195  U.  S.  439,  49  L.  Ed.  2&. 

^s»142«  -«-  Requirements  as  to  aotloe 
and  time  to  sue  Tessel. 

See  44  Cent  Dig.  Ship.  §  496. 

A  stipulation,  in  a  bill  of  lading  for  goods 
carried  by  ship,  that  all  claims  for  damages 
against  the  steamship  company  or  its  stock- 
holders must  be  presented  within  30  days,  ap- 
*  plies  to  a  libel  against  the  ship  itself,  as  well 
as  to  claims  in  personam  against  the  owners. 
—The  Queen  of  the  Pacific,  21  S.  Ct.  278,.  180 
U.  S.  49,  45  L.  Efi,  419,  reversing  Pacific  Coast 
S.  S.  Co.  V.  Bancroft- Whitney  Co.,  94  F.  180, 
36  C.  C.  A.  135,  which  affirms  The  Queen  (D. 
O.)  78  F.  155. 

A  stipulation  for  notice  of  any  claim  of 
loss  within  30  days  from  date  of  shipment,  In 
a  bill  of  lading  for  goods,  carried  by  ship  from 
San  Francisco  to  San  Pedro,  is  not  unreason- 
able as  applied  to  a  loss  which  was  known  to 
the  consignors  more  than  3  weeks  before  the 
expiration  of  the  stipulated  time,  since  the  en- 
forcement of  the  stipulation  in  such  a  case 
would  not  work  a  manifest  injustice. — ^Id. 

^=9 144,  Freisht. 

See  44  Cent  Dig.  Ship.  U  225,  228,  600-620. 

^s»145.  —  When  earned  in  s^neral. 

See  44  Cent  Dig.  Ship.  §§  226.  602-605. 

Where  a  vessel^  before  she  breaks  ground 
for  A  voyage,  is  so  injured  bv  fire  that  the  cost 
of  her  repairs  would  exceed  her  value  when  re- 
paired, and  is  thus  rendered  unseaworthy  and 
incapable  of  earning  freight,  the  shipper  is  not 
liable  for  any  part  of  the  freight  money.— The 
Tornado,  108  U.  S.  842,  2  S.  Ct.  746,  27  L.  Ed. 
747. 

Vm.   GARRIAOE  OF  PASSEKOEB8. 

^S9l57.  What  law  soreme. 
See  44  Cent  Dig.  Ship,  i  62S. 

Valid  claims  may  be  asserted  under  a  lim- 
ited liability  act  for  damages  on  account  of  the 
loss  of  life  of  passengers  in  a  collision,  although 
there  may  be  no  lien  or  privilege  upon  the  ves- 
sel given  therefor  by  local  law.  Decree,  Jakob- 
sen  V.  Springer,  87  F.  048,  81  C.  C.  A.  315,  af- 
firmed.—The  Albert  Dumois,  20  S.  Ct.  595,  177 
U.  S.  240.  44  L.  Ed.  751. 

Hestrictions  of  the  liability  of  a  steamship 
company  for  its  own  nesUgence  or  failure  of 
duty  toward  a  passenger,  being  against  the  pub- 
lic policy  enforced  by  the  courts  of  the  United 
States,  will  not  be  upheld,  though  the  ticket 
was  issued  and  accepted  in  a  foreign  country 
and  contained  a  condition  making  it  subject  to 
the  law  thereof,  which  sustains  such  stipula- 
tions. Decree  94  F.  885,  36  C.  C.  A.  53;^,  re- 
versed.—The  Kensington.  22  S.  Ct  102.  183  U. 
S.  263.  46  L.  Ed.  190. 


Resnlations    mm   to 
and  otl&em  not  oabin 
Sers, 

See  44  Cent.  Dig.  Ship.  i§  627,  628. 

Act  Aug.  2,  1882.  S  1,  22  Stat  186  PQ.  S. 
Comp.  St.  1901,  p.  2932].  providing  that,  in  cal- 
culating the  number  of  cubic  feet  of  space  to  be 
allowed  for  each  passenger,  children  under  one 
year  of 'age  are  not  included,  does  not  affect  Act 
Aug.  3,  1882,  imposing  upon  the  owners  of  ves- 
sels bringing  passengers  from  foreign  ports  a 
duty  of  50  cents  for  every  such  passenger,  not  a 
citizen  of  this  country,  and  each  child- under  one 
year  of  age  la  to  be  counted  as  a  passenger  in 
fixing  the  amount  of  such  duty.— E!dye  v.  Rob- 
ertson, 112  U.  S.  580.  5  S.  Ct  247,  28  W  Ed. 
798,  affirming  (C.  C.)  18  F.  135. 

^=9166.  Pemonnl  injnriee. 

See  44  Cent  Dig.   Ship.  §9  68S-662;    •  Cent  Dig. 
Carr.  fi{  1186,  1187,  U98.  1225. 

Where  a  deck  passenger  has  notice  of,  and 
has  contracted  to  observe,  a  regulation  restrict- 
ing deck  passengers  to  a  particular  part  of  tiie 
boat  and  the  steamboat  hands,  in  removing  bim 
from  a  place  in  which  he  had  no  right  to  be, 
used  unnecessary  and  excessive  force,  the  com- 
pany is  liable  for  the  injuries  caused  to  the  pas- 
senger thereby.— New  Jersey  Steamboat  Co.  v. 
Brockett  121  U.  S.  637.  7  S.  Ct  1039.  30  U 
Ed.  1049. 

A  lien  or  privilege  upon  a  vessd  for  the 
loss  of  life  of  a  passenger  is  not  created  by  La. 
Civ.  Code,  art.  3237,  subd.  12,  providing  a  privi- 
lege for  loss  or  damage  caused  to  person  or  prop- 
erty by  negligent  management  of  the  vessel,  as 
this  was  not  intended  to  applv  to  actions  for 
damages  resulting  in  death.  Decree,  Jakobeen 
V.  Springer,  87  F.  948.  31  C.  C.  A.  31^,  ti- 
firmed.— The  Albert  Dumois,  20  S.  Ct  595,  177 
U.  S.  240,  44  L.  Ed.  751. 

^=:>167.  Passensers'  mEmotm* 
See  44  Cent  Dig.  Ship.  U  688-666. 

The  defense  that  damage  to  baggage  by 
water  entering  through  a  broken  port  was  the 
result  of  an  inevitable  accident  is  not  sustained 
by  evidence  that,  a  short  time  before  the  injury 
was  discovered,  the  ship,  during  a  rough  sea, 
passed  through  some  floating  wreckage,  there 
being  no  evidence  directly  tending  to  prove  that 
the  port  was  broken  by  the  wreckage,  nor  any 
attempt  to  show  why  the  ship  did  not  steer 
away  from  it  or  reduce  its  speed  while  passing 
through,  nor  any  satisfactory  proof  that  the 
ports  were  properly  closed  when  tne  vessel  sailed 
or  wtere  properly  inspected  afterwardsi — The 
Majestic,  17  S.  Ct  597,  166  U.  S.  375.  41  L. 
Ed.  1039,  reversing  order  60  F.  624,  9  G.  C.  A. 
161. 

A  stipulation  in  a  steamship  passenger's 
ticket,  which  compels  him  to  value  Ms  baggage 
at  a  certain  sum,  far  less  than  it  is  worth,  or, 
in  order  to  have  a  higher  value  put  upon  it,  to 
subject  it  t<9the  provisionsi  of  tiie  Harter  act, 
by  which  the  carrier  would  be  exempted  from 
all  liability  therefor  from  errors  in  navigation 
or  management  of  the  vessel  or  other  neriigence, 
is  unreasonable  and  in  conflict  with  public  pol- 
icy. Decree  94  F.  885w  36  C.  C.  A.  538,  revers- 
ed.—The  Kensington,  2i  S.  Ct  102,  188  U.  S. 
263,  46  L.  Ed.  190. 

An  arbitrary  limitation  of  260  francs  for 
the  baggage  of  any  steamship  passenger,  unac- 
companied by  any  right  t^  iucre.ise  the  amount 
by  adequate  and  reasonable  proportional  pay- 
ment, is  void  as  against  public  policy.— Id. 

for 


Penalties    and    f erf eiti 
▼iolations  of  resnlatione* 
See  44  Cent  Dig.  6hip.  §S  666-6^2. 

The  practice  of  granting  remissions  of  pe- 
cuniary penalties  and  forfeitures  by  the  secre- 
tary of  the  treasury,  for  offenses  incident  to 
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carriage  of  passengers,  8an<^oned  by  statute, 
and  acquiesc^  in,  for  nearly  a  century,  as  a 
valid  exercise  of  authority,  and  no  invasion  of 
the  power  of  pardon  granted  by  the  constitution 
to  the  president,  is  too  firmly  established  to  be 
questioned.— The  Laura,  114  U.  S.  411,  5  S.  Ct 
881.  29  li.  Bd.  147,  affirming  decree  (C.  C.)  8 
F.  612. 

A  remission  by  the  secretary  of  the  treasury, 
under  Rev.  St  |  5294  [U.  S.  Comp.  St.  1901,  p. 
3607],  of  penalties  incurred  by  a  steam  vessel  for 
taking  on  board  an  unlawful  number  of  passen- 
gers, granted  before  trial  of  a  suit  in  rem, 
brought  for  the  penalties  against  the  vessel,  by 
an.  informer,  discharges  all  liability  in  the  suit 
-Id. 

Rev.  St.  TJ.  S.  I  4270,  which  provides  that 
the  penalties  imposed  by  the  foregoing  provi- 
sioiis,  regulating  the  carriage  of  passengers  in 
merchant  vessels,  shall  be  liens  on  such  vessels, 
applies  to  those  sections  which  declare  a  '*fine' 
for  the  violation  of  its  provisions,  as  well  as 
those  which  declare  a  penalty  eo  nomine;  and 
a  fine  incurred  by  a  violation  of  Rev.  St.  U.  S. 
§  4253,  which  prohibits  carrying  any  greater 
number  of  passengers  than  is  allowed  by  Rev. 
St.  U.  S.  §  4252,  is  therefore  a  lien  on  the  ves- 
sel.—The  Strathairiy,  124  U.  S.  558,  8  S.  Ct. 
609,  31  L.  Ed.  580. 

The  lien  for  carrying  passengers  in  excess 
of  the  limit  prescribed  by  Rev.  St  I  4252,  can- 
not exceed  the  fine  imposed  on  the  master  in  a 
criminal  prosecution  for  the  offense. — Id. 

Under  Act  Feb.  27.  1877,  c.  69,  19  Stat.  250 
[U.  S.  Comp.  St  1901,  p.  28481,  extending  the 
provisions  relating  to  the  space  in  vessels  appro- 
priated to  passengers  to  all  spaces  appropriated 
to  steerage  passengers,  in  vessels  propelled  by 
steam,  the  United  States  has  a  lien  on  a  steam 
vessel  for  violation,  as  to  steerage  passengers, 
of  Rev.  St  §  4255,  regulating  the  size,  position, 
and  arrangement  of  berths,  but  not  for  viola- 
tion of  Rev.  St  I  4266,  providing  that  the  mas- 
ter of  any  vessel  arriving  from  abroad  shall  give 
the  district  collector  a  list  of  the  passengers 
taken  on  board  at  any  foreign  port ;  the  latter 
provision  not  being  within  the  purview  of  the 
extending  statute.— Id. 


IX.  DEMURRAOB. 

^=>170.  Katnre  of  liability. 

See  44  Cent.  Dig.  Ship.  (8  565-567. 

It  is  not  the  mere  fact  that  a  vessel  is  de- 
tained that  entitles  the  owner  to  demurrage. 
There  must  be  a  pecuniary  loss,  or  at  least  a 
reasonable  certainty  of  pecuniary  loss,  and  not 
a  mere  inconvenience  arising  from  an  inability 
to  use  the  vessel  for  the  purpose  of  pleasure. — 
The  Conqueror,  17  S.  Ct  510,  166  U.  S.  110,  41 
L.  Ed.  937,  reversing  decree  (D.  C.)  49  F.  99. 

^=>172.   Effeet  of  onstoms  and  usages* 

See  44  Cent  Dig.  Ship.  §  669. 

A  custom  existing  in  San  Francisco  be- 
tween shippers  and  shipowners,  requiring  a  con- 
signee to  designate  a  berth  for  the  discharge  of 
cargo,  cannot  prevail  over  the  terms  of  con- 
tracts requiring  the  delivery  of  certain  quanti- 
ties of  coal  respectively  "at  the  wharf"  and  "on 
wharf  .as  customary,'^  to  the  Quartermaster's 
Department  of  the  United  States  Army  at  Hon- 
olulu, at  which  place  the  custom  is  to  discharge 
freight  upon  the  wharves,  so  as  to  render  the 
government  liable  for  the  delay  in  reaching  a 
berth,  which  was  caused  by  the  conditions  ex- 
isting in  Honolulu  Harbor  to  the  ships  chartered 
by  the  vendor  to  carry  out  his  contract.  Judg- 
ment, J.  J.  Moore  &  Co.  v.  United  States,  38 
Ct  CI.  590,  reversed. — Moore  v.  United  States, 
25  S.  Ct  202,  196  U.  S.  157,  49  L.  Ed.  428. 


^3»173.  Liabilitj'of  eliartovov  ov  ship- 
per in  ti^iteral. 

See  44  Cent.  Dig.  Ship.  8  570. 

The  United  States  is  not  liable  under  char- 
ter for  demurrage  due  to  repairs,  where  the  dam- 
age was  due  to  marine  risks  which  the  owner 
assumed. — New  OrleansrBelize  Royal  Mail  & 
Cent  American  S.  S.  Co.  v.  United  States.  36 
S.  Ct  76,  239  U.  S.  202,  60  L.  Ed.  227. 

^=9 177.  Delay  in  nnloadins. 

See  44  Cent.  Dig.  Ship.  §fi  576-6S2.  684. 

The  cesser  clause  of  a  charter  party,  say- 
ing, "Charterers*  responsibility  to  cease  when 
vessel  is  loaded  and  bills  of  lading  are  signed,'* 
does  not  relieve  the  charterers  from  liability  for 
demurrage  under  provisions  of  the  charter  re- 
quiring them  to  pay  demurrage  for  any  delay 
in  delivery  by  their  fault  or  that  of  their  agent, 
and  declaring  that  the  vessel  is  to  have  an  abso- 
lute lien  upon  the  cargo  for  all  freight,  dead 
freight,  and  demurrage,  where  the  bills  of  lad- 
ing, wnich  do  not  mention  demurrage  or  refer 
to  any  other  provisions  of  the  charter  than 
those  concerning  freight  and  average,  have  been 
assigned,  and  the  delay  in  unloading  is  made  by 
the  assignees  of  the  bills  of  lading,  who  thereby 
became  consignees  of  the  cargo,  since  the  rights 
of  the  shipowners  against  those  consignees  de- 
pend altogether  upon  the  contract  created  by 
the  bills  of  lading,  except  so  far  as  that  contract 
refers  to  the  charter  party.  Decree,  Burrill  v. 
Grossman,  91  F.  543,  33  0.  C.  A.  663,  reversed, 
— Crossman  v.  Burrill,  21  S.  Ct  38,  179  U.  S. 
100,  45  U  Ed.  106. 

^=»179.  Act  of  God  or  vis  major. 

See  44  Cent.  Dig.  Ship,  fi  686. 

A  detention  of  a  vessel  for  unloading,  which 
is  caused,  not  by  any  act  of  the  shipowners  or 
of  the  charterers,  but  wholly  by  the  actual  firing 
of  guns  from  an  enemy's  ships  of  war  upon  the 
forts  in  the  harbor,  directly  affecting  the  vessel 
and  making  the  discharge  of  the  cargo  danger- 
ous and  Impossible,  cannot  be  considered  as 
caused  by  "default**  of  the  charterers,  within 
the  meaning  of  a  charter  party  stipulating  for 
demurrage  in  case  of  their  default  Decree, 
Burrill  V.  Crossman,  91  F.  543,  33  0.  C.  A.  663, 
reversed.— Crossman  v.  Burrill,  21  S.  Ct  38,  179 
U.  S.  100,  45  I/.  Ed.  106. 

®=>183.   Rate  and  an&oimt. 

See  44  Cent  Dig.  Ship.  9  593. 

On  the  charterer's  refusal  to  order  the  vessel 
to  a  safe  port,  as  required  by  the  charter  party, 
the  master  filed  successive  libels  for  demurrage, 
until  a  cross  libel  was  filed  for  breach  of  the 
charter  party,  when  the  master  proceeded  to 
unload.  The  circuit  court  found  that  the  time 
required  to  make  the  voyage  was  about  the 
same  as  elapsed  before  another  charter  was  ob- 
tained, which  was  done  as  'soon  as  possible,  and 
that  the  expenses  of  the  vessel  in  port  were  not 
less  than  en  the  voyage.  Held,  that  the  measure 
of  damages  was  the  freight  that  the  vessel  would 
have  earned,  less  the  cost  of  earning  it. — ^The 
Gazelle,  128  U.  S.  474,  9  S.  Ct  139,  32  U  Bd. 
496,  affirming  decree  (D.  C.)  11  F.  429. 

^s>184r.  Actions. 

See  44  Cent  Dig.  Ship,  f  596. 

The  libels  for  a  charterer's  breach  of  charter 
party  claimed  demurrage  and  expenses  amount- 
ing to  $2,470.20.  but  set  forth  all  the  facts 
ultimately  found  by  the  court,  and  each  contain- 
ed  a  prayer  for  general  relief.  Held  not  error 
to  award  as  damages  the  whole  freight,  amount- 
ing to  $3,285.60,  as  in  admiralty  under  such 
pleadings  the  court  may  award  any  relief  which 
the  law  applicable  to  the  case  warrants.— The 
(Jazelle,  128  U.  S.  474,  9  S.  Ct.  139,  32  U  Ed, 
496. 
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X*  GENERAIi    AVERAGE. 

^9186.  Katvre  of  right  to  oontributloii. 

Bee  44  Cent   Dig.   Ship.   (§  698,   S99. 

To  constitute  a  general  average  loss,  there 
must  be  a  voluntary  sacrifice  of  part  of  a  mari- 
time adventure,  for  the  purpose,  and  with  the 
effect,  of  saving:  the  other  parts  of  the  adventure 
from  an  imminent  peril  impending  over  the 
whole.— Ralli  v.  Troop,  157  U.  S.  386,  15  S.  Ct. 
657,  39  Lu  Ed.  742,  reversing  decree  (D.  G.)  37 
F.  888. 

The  law  of  general  average  is  part  of  the 
maritime  law,  and  not  of  the  municipal  law,  and 
applies  to  maritime  adventures  only. — Id. 

A  tug  towing  barges  from  one  port  to 
another  is  not  bound  up  with  them  into  a  single 
maritime  adventure,  so  as  to  be  subject  to  the 
law  of  general  average,  even  though  her  com- 
pensation for  the  towage  is  measured  by  the 
freight  earned  by  the  barges.  Therefore  the  act 
of  the  tug  in  cutting  loose  from  them,  and  al- 
lowing them  to  go  ashore  in  order  to  save  her- 
self from  a  like  fate,  will  not  subject  her  to  a 
general  average  contribution.— The  J.  P.  Don- 
aldson, 167  U.  S.  599.  17  S.  Ct.  951,  42  L.  Ed. 
292,  reversing  Id.  (O.  0.)  21  F.  671. 

^si'lS'S.  Perils  and  acts  sroumda  of  oon- 
tribution. 

See  44  Cent  Dig.  Ship.  §8  601-603. 


^—  In  seneraL 

See  44. Cent.  Dig.  Ship.  {)  601.  603. 

A  sacrifice  of  vessel  or  cargo  by  the  act  of 
a  stranger  to  the  adventure,  though  authorized 
by  the  municipal  law  to  make  the  sacrifice  for 
the  protection  of  his  own  interests  or  of  those 
of  the  public,  gives  no  right  of  contribution, 
either  for  or  against  those  outside  interests,  or 
even  as  between  the  parties  to  the  common 
adventure.— Ralli  v.  Troop,  157  U.  S.  386,  15 
S.  Ct,  657,  39  L,  Ed.  742,  reversing  decree 
(D.  C.)  37  F.  888. 

The  sacrifice  of  ship  or  cargo,  to  constitute 
a  general  average  loss,  must  be  by  the  will  and 
act  of  its  owner,  or  of  the  master  of  the  shiiK 
or  other  person  charged  with  the  control  a^id 
protection  of  the  common  adventure,  and  those 
interests  only. — Id. 

As  the  sacrifice  must  be  for  the  benefit  of  the 
common  adventure,  and  of  that  adventure  only, 
so  it  must  be  made  by  some  one  specially  charg- 
ed with  the  control  and  safety  of  tnat  adventure, 
and  not  by  the  compulsory  act  of  others, 
whether  private  persons  or  public  authorities. 
—Id. 

Where  the  mate  of  a  vessel  preparing  to  sail 
from  harbor  summoned  the  crews  of  neighboring 
vessels  to  assist  in  putting  out  a  fire  which  had 
broken  out  in  the  cargo,  and  with  their  aid 
poured  water  into  the  hold  for  a  time,  after 
which  the  harbor  authorities  took  charge  of  the 
vessel,  continued  to  pour  water  into  her,  and 
caused  her  to  be  run  aground,  and  finally 
scuttled,  whereby  the  vessel  became  a  wreck,  the 
cargo  saved  was  not  bound  to  contribute  in 
general  average.— Id. 

Voluntary  expenditures  in  a  successful  ef- 
fort to  save  a  negligently  stranded  vessel  and 
her  cargo  and  freight  present  a  case  of  gen- 
eral average  within  the  clause  in  bill  of  lading 
that,  if  damage  results  from  negligent  naviga- 
tion, the  cargo  owners  are  not  exempt  from 
contribution  in  general  average,  but  contribute 
with  the  shipowner.— The  Jason,  32  S.  Ct.  560, 
225  U.  S.  32,  56  I/.  Ed.  969. 


— -  Partioular  acts  and  liabil- 
ities. 

See  44  Cent.  Dig.  Ship.  §  608. 

A  tug  towing  barges  from  one  port  to  an- 
other is  not  bound  up  with  them  into  a  single 
maritime  adventure,  so  as  to  be  subject  to  the 
Jaw  of  general  average,  even  thougu  her  com- 


pensation for  tlie  towage  is  measured  by  the 
freight  earned  by  the  barges.  Therefore  the  act 
of  the  tug  in  cutting  loose  from  them,  and  allow- 
ing them  to  go  ashore,  In  order  to  save  herself 
from  a  like  fate,  will  not  subject  her  to  a  general 
average  contribution.— The  J.  P.  Donaldson,  17 
S.  Ct.  951,  167  U.  S.  599,  42  L.  Ed.  292. 

Section  3  of  the  Barter  act,  which  provides 
that  if  the  shipowner  exercised  due  diligence 
to  make  the  vessel  seaworthy,  etc.,  neither  the 
vessel  nor  her  owner  shall  be  responsible  for 
faults  or  errors  in  her  navigation  or  manage- 
ment, does  not  give  an  owner  who  has  ezerciMd 
such  diligence  a  right  to  contribution  in  general 
average  for  sacrifices  made  to  save  vessel  and 
cargo,  when  stranded  through  negligence  of 
the  ship's  officers.  Flint  v.  Christall.  18  S.  Ct. 
831,  171  U.  S.  187,  43  I*  Ed.  130,  reversing 
decree  (D.  C.)  Chrystal  v.  Flint,  82  F.  472. 

^=:>191.  Losses  and  ezpemses  svbjeotsof 
eompemsatioA. 

See  44  Cent  Dig.  Ship.  9§  604-617. 

^:»193.  »—  Loss  of  or  damage  to  oar- 
so. 

See  44  Cent.  Dig.  Ship.  i§  608-612. 

Cargo  owners  are  entitled  to  contribution 
from  the  ship. for  sacrifices  of  cargo  after  neg- 
ligent stranding  of  the  vessel,  in  a  successful 
effort  to  save  the  vessel,  freight,  and  cargo, 
where  under  the  general  average  clause  of  the 
bill  of  lading,  the  owners  of  the  carji^  are  not 
exempted  from  liability  for  contribution  in  gen- 
eral average.—The  Jason,  32  S.  Ct  560,  225 
U.  S.  32,  56  L.  Ed.  969. 

^5>195.  Liability  to  oontribvte. 

See  44  Cent  Dig.  Ship.  §§  618-621. 

The  exemption  of  a  shipowner  who  has 
made  a  vessel  seaworthy  and  properly  manned, 
from  liability  for  negligence  of  master  and 
crew,  declared  in  Barter  Act  Feb.  13,  1893,  § 
3,  leaves  such  owner  free  to  contract  with  car- 
go owners  for  contribution  in  general  average 
for  sacrifices  made  on  negligent  stranding  of 
the  vessel.— The  Jason,  82  S.  Ct  560,  225  U.  8. 
32,  56  L.  Ed;  969. 

Cargo  owners  cannot  enforce  contribution 
from  the  ship,  under  general  average  clause  in 
bill  of  lading,  for  sacrifices  of  cargo  after  neg- 
ligent stranding  of  the  vessel,  in  a  successful 
effort  to  save  vessel,  freight,  and  cargo,  with- 
out contributing  to  the  general  expenditures 
of  the  shipowner. — Id. 

XI.  UMITATIOK  OF  OWNER'S  ZJA- 


^=»203.   Statutory  proTtsions. 

See  44  Cent  Dig.  Ship.  9  617. 

Since  navigable  rivers,  though  tideless,  are 
subject  to  the  maritime  law  and  the  admiralty 
jurisdiction  of  the  United  States,  Act  June  19. 
1886,  c.  421,  f  4.  24  Stat  80  [U.  S.  Comp.  St 
1901,  p.  2945],  which  extends  the  benefit  of  the 
limitea  liability  act  to  the  owners  of  steam- 
boats used  on  a  river  in  inland  z\^vigation,  is 
a  valid  and  constitutional  law,  being  an  amend- 
ment of  the  maritime  law,  to  which  they  were 
already  subject.— Ex  parte  Garnett,  141  U.  S. 
1,  11  S.  Ct  840,  35  L.  Ed.  631. 


Vessols  and  Interosts  to 
limitation  applios. 

See  44  Cent  Dig.  Ship.  §S  639.  MO. 

The  restriction  of  the  statute  limiting  the 
liabilitV  to  vessels  not  "used  in  rivers  or  inland 
navigation"  does  not  apply  to  a  vessel  used  on 
the  Great  Lakes.  Craig  v.  Continental  Ins.  Co., 
141  U.  S.  638,  12  S.  Ct  97,  35  U  Ed.  886, 
affirming  judgment  (0.  O.)  26  F.  798. 

A  steam  propeller  was  wrecked  and  abandon- 
ed to  the  underwriter  as  a  total  loss.  The  pro- 
peller  was   subsequently   taken  in   tow    by  a 
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wpeckiniar  master,  together  with  her  cargo  and 
crew,  but  sank  in  about  22  hours,  and  one  of  the 
crew  was  drowned.  'Held,  that  the  propeller 
was  still  a  ''vesser*  at  the  time  of  sinking, 
within  the  meaning  of  the  statute  limiting  the 
liability  of  the  owner  of  the  vessel. — Id. 

The  word  **freight,"  as  used  in  Rev.  St.  { 
4283  [U.  S.  Comp.  St.  1901.  p.  2943],  which 
limits  the  liability  of  shipowners  to  the  value  of 
the  ship  and  her  ^'freight  then  pending,"  in- 
cludes fare  for  passengera-— The  Main  v. 
Williams,  152  U.  S.  122,  14  S.  Ot  486,  38  Lu 
Ed.  381. 

The  words  "freight  then  pending"  include 
freight  prepaid  at  the  port  of  departure,  as 
well  as  freight  yet  due. — Id. 


provided  by  Rev.  St.  §§  4283^285  (U.  S.  Comp. 
St.  1901,  pp.  2943,  2944),  was  extended  to  non- 
maritime  torts  by  the  provisions  of  Act  June 
26,  1884,  c.  121,  I  18,  23  Stat.  57  (U.  S.  Comp. 
St.  1901,  p.  2945),  limiting  the  individual  liabil- 
ity of  a  shipowner  for  "any  or  all  debts  and  lia- 
bilities,*' except  wages  and  liabilities  incurred 
prior  to  such  enactment,  to  his  share  in  the 
vessel,  and  the  aggregate  liabilities  of  all  the 
owners  of  a  vessel  on  account  of  the  same  to  the 
value  of  the  vessel  and  freight  pending.— Rich- 
ardson V.  Harmon,  32  S.  Ct.  27,  222  V.  S.  96,  56 
L.  Ed.  110. 


Persons    entitled   to    benefit   of 
limitation. 

See  44  Cent  Dig.  Ship.  §§  641,  642. 

An  underwriter,  to  whom  a  stranded  vessel 
has  been  abandoned  as  a  total  loss,  is  an  "own- 
er," within  the  meanin|;  of  the  limited  liability 
statute.— Craig  v.  Continental  Ins.  Co.,  141  U. 
S.  638,  12  S.  Ct.  97,  35  U  Ed.  88&,  affirming 
judgment  (C.  C.)  26  F.  798. 

The  owner  of  a  foreign  vessel,  sunk  in  col- 
lision with  an  iceberg  on  high  seas,  when  sued  in 
the  United  States,  may  maintain  in  the  federal 
courts  a  proceeding  for  limitation  of  liability 
authorised  by  Rev.  St.  U.  S.  M  4283-4285  (U. 
S.  Comp.  St.  1901,  pp.  2943,  2944),  and  Admi- 
ralty Rules  54  and  56,  though  there  may  be  noth- 
ing to  show  the  law  of  the  foreign  country  to 
.wMch  the  vessel  belongs  touching  such  liability, 
or  it  may  appear  that  such  law  provides  for 
limitation  on  different  conditions  from  those  pre« 
scribed  by  the  federal  laws. — Oceanic  Steam  Nav. 
Co.  v.  Mellor,  34  S.  Ct.  754,  233  U.  S.  718,  58  U 
Ed.  1171,  Ix  k  A.  1916B,  637. 

^=:»206.  Losses  and  Injnrles  subjects  of 
limitation. 

See  44  Cent  Dig.  Ship.  {§  648-646. 


In  K^ueraL 

See  44  Cent  Dig.  Ship.  S§  565,  643,  644. 

The  limited  liability  act  of  1851  (Rev.  St. 
$1  4283-4285  [U.  S.  Comp.  St.  1901,  pp.  2943, 
29443),  which  provides  that  the  liability  of  the 
shipowner  "for  any  loss,  damage,  or  injury  by 
collision,  or  for  any  act,  matter,  or  thing  [loss], 
damage,  or  forfeiture,  done,  occasioned,  or  in- 
curred, without  the  privity  or  knowledge''  of  the 
owner,  shall  in  no  case  exceed  the  value  of  the 
interest  of  the  owner,  applies  to  damages  for  loss 
of  life ;  and,  where  the  owner  has  taken  appro- 
priate proceedings  to  obtain  the  benefit  of  that 
act,  the  person  injured  is  barred  of  the  right  to 
maintain  a  separate  action  for  such  injuries.— 
Butler  v.  Boston  &  S.  S.  S.  Co.,  130  U.  S.  527,  9 
S.  Ct.  612,  32  L.  Ed.  1017. 

The  limited  liability  statute  applies  to  cases 
of  personal  injury  and  death  as  well  as  to  cases 
of  loss  of  or  injury  to  property.— Craig  v.  Con- 
tinental Ins.  Ca,  141  U.  S.  638, 12  S.  Ct.  97,  35 
L.  Ed.  886,  affirming  judgment  (C.  C.)  26  F.  798. 

Personal  representatives  of  a  passenger  and 
of  members  of  a  crew  who  were  drowned  as  the 
result  of  the  collision  of  their  vessel  with  another 
vessel  on  the  high  seas  may  recover  in  full  in 
proceedings  for  the  limitation  of  liability  of  such 
other  vessel  the  liability  created  by  Act  Del.  Jan. 
26,  1886,  as  amended  by  Act  March  9,  1901,  in 
favor  of  the  personal  representatives  of  a  per- 
son whose  death  is  caused  by  violence  or  negli- 
gence. Decree,  The  Haifiilton  (1906)  146  F. 
724,  77  O.  C.  A.  150;  The  Saginaw,  Id.,  affirmed. 
—Old  Dominion  S.  S.  Co.  v.  Gilmore,  28  S.  Ct 
133,  207  U.  S.  398.  52  U  Ed.  264. 

The  limitation  of  a  shipowner's  liability  for 


maritime  torts  not  the  result  of  his  own  fault,    17,  1  S.  Ct.  41,  27  L.  Ed.  91. 


PvlTity    or    knowledge    of 
owner. 

See  44  Cent  Dig.  Ship,  i  645. 

An  allegation  that  th^  vessel  was,  at  the  time 
of  the  accident,  in  charge  of  the  second  mate, 
who  was  not  a  licensed  pilot,  is  not  sufficient  to 
show  that  the  loss  was  occasioned  with  the  fault 
privity,  or  knowledge  of  the  owners,  as  by  the 
maritime  rules  the  captain  had  charge  of  the 
vessel,  and  it  was  his  duty,  and  not  that  of  the 
owners,  to  see  that  a  qualified  officer  was  in 
charge.— Butler  v.  Boston  &  S.  S.  S.  Co.,  130  U. 
S.  527.  9  S.  Ct  612,  32  U  Ed.  1017. 

The  "privity  or  knowledge*'  of  a  wrecking 
master  employed  by  the  agent  of  the  underwriter 
is  not  the  **privity  or  knowledge"  of  the  owner, 
within  the  meaning  of  the  statute  limiting  the 
liability,  so  as  to  charge  the  owner  with  respon- 
sibility for  the  negligence  of  the  wrecking  master 
beyond  the  value  of  the  vessel. — Craig  v.  Con- 
tinental Ins.  Co.,  141  U.  S.  638,  12  S.  Ct.  97, 
85  Jj,  Ed.  886,  affirming  judgment  (C.  C.)  26  F. 
798. 

Mere  negligence  of  itself  does  not  neces- 
sarily establish  the  existence  on  the  part  of 
the  owner  of  a  vessel  of  **privity  or  knowledge,'* 
within  the  meaning  of  Rev.  St  U.  S.J  42a3 
(U.  S.  Comp.  St.  1901,  p.  2943),  according  to 
shipowners  a  limited  exemption  from  liability. 
Decree  La  Bourgogne  (1906)  144  F.  781,  75  C. 
C.  A.  647,  affirmed. — ^Deslions  v.  La  Compagnie 
G^n^rale  Transatlantique,  28  S.  Ct  664.  210 
U.  S.  95,  52  L.  Ed.  973. 

The  duty  on  the  part  of  a  steamship  com- 
pany seeking  limitation  of  liability  for  claim.s 
arising  out  of  a  collision  in  a  fog,  to  have  made 
regulations  directing  that  its  steamers  be  not  ruu 
at  an  immoderate  speed  in  a  fog,  in  order 
to  negative  privity  or  knowledge  of  fault,  was 
sufficiently  discharged  by  promulgating  regula- 
tions which,  in  terms,  reiterated  the  interna- 
tional rule,  and  called  for  compliance  with  its 
provisions. — Id. 

Privity  and  knowledge  of  the  habit  of  run- 
ning its  vessels  at  an  immoderate  speed  in  a 
fog  cannot  be  imputed  to  a  steamship  company 
so  as  to  defeat  its  right  to  limit  its  liability 
for  claims  arising  out  of  a  collision  in  a  fog, 
from  the  provisions  of  the  contract  for  subsidy 
with  the  French  government,  which '  requires 
vessels,  which  are  only  obliged  to  develop,  under 
forced  draft,  on  their  trial,  a  maximum  speed 
of  17^2  knots,  to  maintain  a  mean  average  an- 
nual speed  of  15  knots,  with  a  premium  for  ex- 
ceeding that  speed,  and  a  penalty  for  a  failure 
to  maintain  it.— Id. 

^=»209.  Proeeedins*. 

See  44  Cent  Dig.  Ship.  8§  646-665,  659,  661,  68S. 

The  statute  of  limited  liability  is  not  to  be 
applied  to  a  case  of  collision  where  both  vessels 
are  in  fault,  ulitil  the  balance  of  damage  has 
been  struck;  and  then  the  party  against  whom 
the  decree  passes  may  have  the  benefit  of  the 
statute  (if  he  is  otherwise  entitled  to  it)  in  re- 
spect of  the  balance  which  he  is  decreed  to  pay. — 
The  North  Star  and  The  Ella  Warley,  106  U.  S. 
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Goods  transported  b^  steamer  from  Provi- 
dence to  New  York  were  injured  by  fire  on  board 
the  vessel  at  her  dock  in  the  latter  place,  and 
suits  for  damage  were  commenced  against  the 
owners  of  the  steamer  in  New  York  and  Boston. 
Thereupon  proceedings  were  instituted  by  such 
owners  in  the  district  court  of  the  United  States 
for  New  York,  under  Act  Cong.  March  3,  1851 
(9  Stat.  635),  to  limit  their  liability.  Held,  that 
said  proceedings,  properly  pleaded  and  verified, 
superseded  the  actions  in  other  courts,  and  that 
it  was  error  to  proceed  further  therein. — Provi- 
dence &  N.  Y.  S.  S.  Co.  V.  Hill  Mfg.  Co.,  109  U. 
S.  578,  3  S.  Ct  379,  617,  27  L.  Ed.  1038. 

A  steamer  that  had  been  sunk  in  collision 
with  a  schooner  was  raised  and  repaired;  and  on 
a  Ubel  in  rem  against  her  by  the  owners  of  her 
cargo,  the  claimants,  her  owners  filed  a  stipula- 
tion for  her  then  value.  On  appeal  from  a  de- 
cree against  them  on  a  libel  in  personam  in  an- 
other district  bv  the  owners  of  the  schooner,  the 
supreme  court  held  that  claimants'  liability  was 
measured  by  the  value  of  the  steamer  before  she 
was  raised.  Held  that,  though  in  the  proceed- 
ings in  rem  there  had  been  a  decree  for  libelants' 
'  entire  damages,  the  district  court  still  had  juris- 
diction, after  the  decision  on  appeal,  to  entertain 
a  petition  for  limitation  of  liability,  and  to  or- 
der a  new  appraisement  of  the  steamer  to  as- 
certain her  value  when  lying  sunk.— Place  v.  Nor- 
wich &  N.  Y.  Transp.  Co.,  118  U.  S.  468,  6  S.  Ct. 
1150,  30  L.  Ed.  134. 

The  district  court  of  the  United  States  can* 
not  take  jurisdiction  in  admiralty  of  a  petition 
for  limitation  of  liability  under  the  Revised  Stat- 
utes of  the  United  States,  w^here  it  would  not 
have  had  cognizance  in  admiralty,  originally,  of 
the  cause  of  action  involved. — ^Ex  parte  Phenix 
Ins.  Co*,  118  U.  S.  610,  7  S.  Ct  25,  30  L.  Ed. 
274. 

To  limit  their  liability  to  the  value  of  the 
vessel,  the  owners  had  her  appraised  under  the 
Iirovisions  of  Rev.  St.  |§  4283-4289  [U.  S.  Comp. 
St.  1901,  pp.  2943-2915].  They  then  filed  a 
stipulation  to  perform  the  final  decree  in  the 
case.  Heldf  that  the  costs  of  the  circuit  and 
district  courts  rested  in  the  discretion  of  the 
court  below.— The  Maggie  J.  Smith,  123  U.  S. 
349,  8  S.  Ct.  159,  31  U  Ed.  176. 

The  limited  liability  act  being  a  part  of  the 
maritime  code,  it  is  coextensive  with  the  ter- 
ritorial operation  of  the  general  admiralty  and 
maritime  jurisdiction,  and  applies,  notwithstand- 
ing the  facts  that  the  injury  sued  for  happened 
within  the  technical  limits  of  a  county  of  a  state, 
and  that  the  liability  sought  to  be  enforced  arose 
from  a  state  law.— Butler  v.  Boston  &  S.  S.  S. 
Co..  130  U.  S.  527,  9  S.  Ct.  612,  32  L.  Ed.  1017. 

In  order  to  sustain  the  proceeding  for  limit- 
ing liability,  it  is  not  necessary  that  the  owner 
and  captain  of  the  steam  yacht,  who  were  dam- 
aged by  the  collision,  should  be  personally  served 
with  notice  within  the  district,  or  .that  the  steam- 
ship should  be  taken  knd  held  by  the  court  until 
the  owner  or  captain  of  the  steam  yacht  appears 
in  the  cause.— Morrison  ▼.  District  Court  of 
United  States  for  Southern  District  of  New 
York,  147  U.  S.  14,  13  S.  Ct.  246,  37  L.  Ed.  60. 

A  district  court  has  jurisdiction,  under  ad- 
miralty rule  57,  of  proceedings  by  libel  and  peti- 
tion for  limitation  of  liability  by  the  owner  of  a 
steamship  which  has  collided  with  and  sunk  a 
steam  yacht,  where  such  proceedings  are  in* 
stituted  while  the  steamship  is  in  the  district, 
and  subject  to  control  of  the  court  for  the  pur- 
poses of  the  case,  as  provided  in  admiralty  rules 
54  (11  S.  Ct.  iv.,  137  U.  S.  711)  and  55  and 
56  (13  Wall,  xiii.),  and  before  the  steamship 
is  libeled  for  damages  by  the  collision  or  suit  is 
commenced  against  the  owner. — ^Id. 

The  district  court  does  not  lose  jurisdiction 
by  allowing  the  steamship  after  giving  a  stipu- 
lation for  her  value  under  admiralty  rule  54,  to 
go  into  another  district  in  the  ordinary  course  of 


her  business,  nnce  the  j;>roceeding  to  limit  lia- 
bility is  an  equitable  action,  and  not  one  against 
the  vessel  and  her  freight.— Id. 

The  filing  of  the  libel  and  petition  b^  the  own- 
er of  the  steamship,  with  the  offer  to  give  a  stip- 
ulation, confers  jurisdiction  on  the  court,  which 
no  subsequent  irregularity  of  procedure  can  take 
away.— Id. 

Damages  recovered  b;^  the  owner  for  the 
loss  of  his  vessel  by  collision  stand  in  the  place 
of  the  vessel  herself,  and  he  is  not  entitled  to  the 
benefit  of  the  statutes  for  limitation  of  liability, 
unless  he  surrenders  the  sum  recovered  for  the 
benefit  of  the  ship*s  creditors. — O'Brien  v.  Miller, 
18  S.  Ct.  140,  168  U.  S.  287,  42  L.  Ed.  469,  re- 
versing decree  67  F.  605,  14  C.  C.  A.  566. 

The  liability  created  by  Act  Del.  Jan.  26, 
1886,  as  amended  by  Act  March  9,  1901,  in 
favor  of  personal  representatives  of  a  person 
whose  death  is  caused  by  violence  or  negligence, 
win  be  enforced  in  a  proceeding  in  admiralty  for 
the  limitation  of  liability  arising  out  of  a  tor- 
tious collision  on  the  high  seas  of  vessels  be- 
longing to  Delaware  corporations.  Decree,  The 
Hamilton  (1906)  146  F.  724,  77  C.  C.  A.  150,  and 
The  Saginaw,  Id.,  affirmed.— Old  Dominion  S.  S. 
Co.  V.  Gilmore,  28  S.  Ct.  133,  207  U.  S.  396,  52 
L.  Ed.  264. 

The  international  rule  as  to  speed  permis- 
sible in  a  fog,  as  interpreted  by  the  courts  of 
the  United  States,  and  not  by  the  practice  un- 
der that  rule  prevailing  in  the  French  courts, 
must  be  applied  in  a  proceeding  by  the  owner 
of  a  French  vessel  lost  in  a  collision  with  a 
British  ship  on  the  high  seas,  to  obtain,  in  the* 
courts  of  the  United  States,  the  benefit  of  the 
law  of  the  United  States  for  the  limitation  of 
liability  of  shipowners.  Decree,  La  Bourgogne 
(1906)  144  F.  781,  75  C.  C.  A.  647,  affirmed. 
— Deslions  v.  La  Compagnie  G^n^rale  Trans- 
atlantique,  28  S.  Ct.  664,  210  U.  S.  95,  52  L. 
Ed.  973. 

Privity  or  knowledge  by  a  steamship  com- 
pany of  the  fault  of  its  servants  in  maintain- 
ing an  excessive  rate  of  speed  in  a  fog  is  not 
to  be  presumed  from  a  failure  to  comply,  in 
proceedings  to  limit  liability,  with  an  order  for 
the  production  of  certain  log  books,  where  the 
claimant  made  no  attempt  to  introduce  second- 
ary evidence,  and  did  not  ask  a  dismissal  of  the 
proceedings  or  such  other  action  for  the  alleged 
contumacy  as  the  case  required. — ^Id. 

The  claimants  in  proceedings  by  a  steam- 
ship company  to  limit  its  liability  for  claims 
arising  out  of  a  collision  are  charged  with  the 
burden  of  proving  that  the  regulations  promul- 
gated by  the  steamship  company  for  the  conduct 
of  its  business,  which  exacted  compliance  by 
the  captains  of  its  vessels  with  the  international 
rules,  were  not  promulgated  in  good  faith,  or 
that  a  willful  departure  from  their  requirements 
was  indulged  in,  and  was  brought  home  to,  or 
was  countenanced  by,  the  company. — Id. 

Passenger  and  freight  receipts  earned  by  a 
vessel  on  her  sailing  from  Havre  to  New  York 
need  not  be  surrendered  as  freight  then  pending 
for  the  voyage,  within  the  meaning  of  Kev.  St. 
U.  S.  SS  4283,  4284  (U.  S.  Comp.  St.  1901.  p. 
2943),  in  proceedini^s  for  the  limitation  of  lia- 
bility for  claims  arising  out  of  a  collision  oc- 
curring on  the  vessel's  return  trip  from  New 
York  to  Havre.— Id. 

Sums  prepaid  for  freight  and  passage  on 
the  voyage,  under  an  absolute  agreement  that 
such  sums  are,  in  any  event,  to  belong  to  the 
owner  of  the  vessel,  must  be  surrendered  as 
freight  then  pending  on  the  voyage,  within  the 
meaning  of  Rev.  St.  U.  S.  S§  4283,  4284  (U.  S. 
Comp.  St.  1901,  p.  2943),  in  proceedings  for 
the  limitation  of  liability  for  claims  arising  out 
of  the  sinking  of  the  vessels  as  a  result  of  a 
collision  at  sea. — Id. 

No  part  of  the  annual  subsidy  paid  to  a 
steamship  company  by  the  French  government 
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in  consideration  of  the  operation  of  a  weekly 
steamship  service  between  Havre  and  New  York 
need  be  surrendered  as  freight  pending  for  the 
voyage,  within  the  meaning  of  Rev.  St.  U.  S. 
}!  4283,  4284  (U.  S.  Comp.  St.  1901,  p., 2943), 
in  proceedings  tor  the  limitation  of  liability  for 
claims  arising  out  of  the  loss  of  one  of  the  ves- 
sels of  such  steamship  company  in  a  collision 
on  a  voyage  from  New  York  to  Havre. — ^Id. 

Failure  to  surrender  pending  freight  to  the 
trustee  does  not  necessitate  a  refusal  to  allow 
the  limitation  of  liability  for  claims  arising  out 
of  a  collision  at  sea,  where  there  is  an  honest 
controversy  as  to  whether  there  was  any  pend- 
ing freight  to  be  surrendered,  and  there  is  no 
question  as  to  the  solvency  of  the  owner. — Id. 

Proceedings  on  a  libel  by  salvage  claimants 
who  towed  a  disabled  vessel  in  iL  collision  to 
port  must  stop  on  pleading  pendency  in  the 
court  of  separate  proceedings  by  the  owner  of 
the  vessel,  claiming  the  benefits  of  the  limited 
liability  provisions  of  Rev.  St.  ff  4283-4285 
(U.  S.  Comp.  St.  1901,  pp.  2943,  2944),  as 
amended  by  Act  June  26,  1884,  c.  121,  §  18,  23 
Stat.  57  (U.  S,  Comp.  St  1901,  i>.  2945),  where 
there  has  been  an  appraisement  in  the  stipula- 
tion for  payment  of  appraised  value  into  court. 
—Metropolitan  Redwood  Lumber  Co.  v.  Doe,  32 
S.  Ct.  275,  223  U.  S.  365,  66  L.  Ed.  473,  Ann. 
Cas.  1913D,  1221. 

A  federal  District  Court  has  jurisdiction  of 
proceedings  to  limit  shipowner's  liability  for  a 
personal  injury  to  a  passenger,  instituted  by  a 
petition  alleging  that  the  injury  was  occasioned 
wiUiout  the  owner's '  privity ,  thus  bringing  the 
case  within  Rev.  St.  §  4283  (U.  S.  Comp.  St. 
1901,  p.  2943),  though  the  passenger  afiBrms  in 
her  answer  that  such  injury  was  caused  by  the 
owner's  negligence,  where  she  expressly  waived 
proof  of  the  allegations  of  the  petition,  thereby 
consenting  that  they  be  taken  as  true. — White  v. 
Island  Transp.  Co.,  34  S.  Ct.  589,  233  U.  S. 
346,  58  U  Ed.  993. 

A  single  claim  against  a  shipowner  founded 
on  a  personal  injury  to  a  passenger  makes  ap- 
plicable the  provision  of  Rev.  St.  S  4283  (U.  S. 
Comp.  St.  1901,  p.  2943),  that  the  liability  of  a 
shipowner  for  any  damage  occasioned  without 
his  consent  shall  not  exceed  the  value  o^  the 
vessel,  notwithstanding  the  plurality  of  claims 
apparently  contemplated  by  the  terms  of  sec- 
tions 4284,  4285  (U.  S.  Comp.  St.  1901,  pp. 
2943,  2944),  requiring  pro  rata  distribution  of 
the  value  of  the  vessel  and  freight,  and  making 
the  surrender  of  the  vessel  and  freight  a  suffi- 
cient compliance  with  the  statute,  and  declar- 
ing that  on  such  surrender  all  proceedings 
against  the  owner  shall  cease. — Id.      * 

The  law  of  the  United  States,  and  not  that 
of  a  foreign  country,  to  which  a  ship  belongs, 
will  be  enforced  by  the  federal  courts  in  a  pro- 
ceeding by  the  owner  of  a  foreign  vessel,  sunk 
in  collision  with  an  iceberg,  for  the  limitation 
of  liability  authorized  by  the  federal  laws  and 
admiralty  rules. — Oceanic  Steam  Nav.  Co.  v. 
Mellor,  34  S.  Ct.  754,  233  U.  S.  718,  58  L.  Ed. 
1171,  L.  R.  A.  1916B,  637. 

«s»211.  Liabilities  on  lioads. 
See  44  Cent.  Dig.  Ship.  S9  856-668. 

The  owner  is  not  liable  under  these  sections 
for  the  amount  of  freight  pending  where  his 
ship  is  lost  before  completing  her  voyage,  and 
no  freight  is  earned. — Place  v.  Norwich  &  N. 
Y.  Transp.  Co.,  118  U.  S.  468,  6  S.  Ct.  1150,  30 
L.  Ed.  134. 

Rev.  St.  S  4283  [U.  S.  Comp.  St.  1901,  p. 
2943],  limits  a  shipowner's  liability  for  loss  or 
damage  occurring  without  his  knowledge  or 
privity  to  the  "amount  or  value  of  his  interest 
in  such  vessel."  Section  4284  [page  2943]  pro- 
vides for  the  transfer  of  "his  interest  in  such 


vessel  and  freight^  to  a  trustee  for  the  benefit 
of  daimants  for  damages.  Held,  that  insur- 
ance is  no  part  of  the  owner's  interest,  and 
does  not  enter  into  the  amount  for  which  he  is 
held  liable. — Id. 

Where  a  steamer  collides  with  and  damages 
a  schooner,  and  then  takes  fire  aiid  sinks  her- 
self, her  cargo  becoming  a  total  loss,  the  voyage 
is  terminated  by  her  sinking,  and  the  owner's 
liability  for  the  damages  occasioned  by  her  is 
measured  by  her  value  as  she  lies  on  the  bottom, 
and  such  liability  is  not  affected  by  the  fact 
that  she  is  afterwards  raised  and  repaired,  be- 
fore the  libels  against  her  are  filed. — ^Id. 

Rev.  St.  S  4283  [U.  S.  Comp.  St  1901,  p. 
2943],  provides  that  "the  liability  of  the  owner 
of  any  vessel  for  any  embezzlement,  loss,  or  de- 
struction ♦  ♦  ♦  of  any  property  ♦  ♦  ♦ 
shipped  or  put  on  board  of  such  vessel,  or  for 
any  loss,  damage,  or  injury  by  collision,  or  for 
any  act  ♦  •  ♦  done  ♦  ♦  *  without  the 
privity  or  knowledge  of  such  owner,  shall  in 
no  case  exceed  the  amount  or  value  of  the  in- 
terest of  such  owner  in  such  vessel  and  her 
freight  then  pending."  Held,  that  the  point 
of  time  for  taking  the  value  of  the  owner's  in- 
terest in  the  vessel  as  the  measure  of  his  lia- 
bility is  at  the  termination  of  the  voyage, 
whether  by  the  arrival  of  the  ship  in  port  or  by 
her  loss  at  sea*— Place  v.  Norwich  &  N.  Y. 
Transp.  Co.,  118  U.  S.  468,  6  S.  Ct  1150,  30 
L.  Ed.  134;  Dyer  v.  National  Steam  Nav.  Co., 
118  U.  S.  507,  6  S.  Ct  1174,  30  L.  Ed.  153; 
Thommessen  v.  Whitwill,  118  U.  S.  520,  6  S. 
Ct.  1172,  30  L.  Ed.  156,  aflirming  Thommasen 
v.  Same  (C.  C.)  12  F.  8»1. 

Where  a  steamer  collides  with  and  sinks  a 
ship,  and,  being  badly  injured  herself,  puts  back 
to  port,  but  by  reason  of  her  injuries  sinks,  and 
becomes  a  total  loss,  except  that  some  strip- 
plugs  are  saved,  her  sinking  is  the  termination 
of  the  voyage;  and  the  measure  of  her  owner's 
liability,  under  section  4283,  Rev.  St.  [U.  S. 
Comp.  St.  1901,  p.  2943]  is  the  .value  of  the 
strippings  saved. — Dyer  v.  National  Steam  Nav. 
Co.,  118  U.  S.  507,  6  S.  Ct  1174,  80  L.  Ed. 
153. 

Where  a  steamer  collides  with  and  injures 
a  bark,  l>ut  proceeds  on-  her  voyage,  and  is 
stranded  and  wrecked  by  the  negligence  of  her 
master  and  crew,  but  from  no  cause  connected 
with  the  collision,  the  wrecking  is  the  termina- 
tion of  the  voyage;  and  the  measure  of  the 
owner's  liability  for  the  damages  to  the  bark 
is  the  value  of  the  wreckage  and  materials. — 
Thommessen  v.  Whitwill,  118  U.  S.  520,  6  S. 
Ct  1172,  30  L.  Ed.  156,  affirming  decree  Thom- 
masen V.  Same  (C.  C.)  12  F.  891. 

The  giving  by  the  ovmer  of  a  stipulation  for 
the  value  of  his  interest  in  a  vessel  and  her 
freight  under  admiralty  rule  54,  without  a  ju- 
dicial determination  of  such  value  after  a  hear- 
ing of  the  persons  interested,  is  equivalent  to  a 
"transfer"  of  his  interest  in  the  vessel  and  her 
freight  to  a  trustee  for  the  benefit  of  claimants, 
under  Rev.  St  §  4285  [U.  S.  Comp.  St.  1901, 
p.  2944].— -Morrison  v.  District  Court  of  Unit- 
ed States  for  Southern  District  of  New  York, 
147  U.  S.  14,  13  S.  Ct  246,  37  L.  Ed.  60. 

The  making  of  an  ex  parte  appraisement 
and  the  taking  of  a  stipulation  thereon  under 
admiralty  rule  54  are  at  most  irregularities 
which  the  district  court  can  correct,  since  the 
stipulation  stands  in  place  of  the  vessel  and  her 
freight,  and  the  court  can  stay  further  proceed- 
ings, deny  all  relief,  and  dismiss  the  libel  and 
petition  on  failure  of  the  owner  to  comply  with 
an  order  to  give  a  new  stipulation  on  a  further 
appraisement. — Id. 

In  proceedings  for  the  limitation  of  liabil- 
ity under  admiralty  rule  54,  prior  notice  to 
damage  creditors  of  an  appraisement  is  not  nec- 
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essary,  and  an  ^z  parte  appraisement  is  not 
void.— Id. 


[No  paragraphs  or  references  in  this  Digest    But 
see  44  Cent.  Dig.  Sbip.  (9  663-667.] 

SHIPPING  COMMISSIONERS. 

Compensation,  see  United  States,  ^=»39. 

SHIPS. 

As  dutiable  article,  see  Customs  Duties,  ^s»23. 

SHIPWRECKS. 


Collision. 

Insurance,  «==>41(M16,  468-482. 

Salvage. 

SHORES. 

Navigable  waters,  see  Navigable  Waters,  ^=»41. 
Nonnavigable   waters,   see   Waters  and  Water 
Courses,   «=>92-9a 

SHOWS.  ' 

See  Theaters  and  Shows. 

SIDEWALKS. 

Injuries'  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  ^=>755-825. 

SIGNALS. 

Collision,  ^=s»75,  76,  81,  98. 
Master  and  Servant,  ^=:>131,  137. 
Railroads,  «=>283,  306,  307. 

SIGNATURES. 


See  44  Cent  Dig.  Sif. 
Contracta,  ^=»35. 


See- 
Exceptions,  Bill  of,  ^=»56. 
Forgery. 

Additional  signature  as  alteration  of  instro* 
ment,  see  Alteration  of  Instruments,  ^=:^ 
8,  20. 

Judge  to  citation  on  appeal,  see  Appeal  and 
Error,  ^=>406. 

SILENCE. 

Ground  of  estoppel,  see  Estoppel,  ^=»95.    • 

SILK. 

Duties  on  silk  and  silk  goods,  see  Customs 
Duties,  «=s>35. 

SILVER  COIN. 

Prohibition  against  exportation  t>f  Philippine 
silver  coin  as  deprivation  of  property  without 
due  process  of  law,  see  Constitutional  Law*. 
«S=»278. 

SIMULATION. 

See  Fraudulent  Conveyances. 

SITUS. 

Property  as  determining  jurisdiction  of  courts^ 
see- 
Courts.  ^=9l9. 
Garnishment,  ^=^81. 

Property  for  purpose  of  taxation,  see  TaxatSon.. 
<3=»97-101,  868.  ^^ 

SIXTEEN  HOUR  LAW. 

See  Master  and  Servant,  ^=5»17« 

SLANDER. 

See  Libel  and  Slander. 

SLAUGHTER  HOUSES. 

Impairing  obligation  of  contracti^  see  OooitltaF- 
tional  Law,  «=>128. 


SLAVES 


Scope-Note, 

[INCLUDES  persons  held  as  property  by  others;  nature,  origin,  legality,  and  aboli- 
tion of  slavery;  the  slave  trade;  property  in  slaves,  and  incidental  rights,  duties,  and 
liabilities,  and  transfers  of  slave  property;  reclamation  of  fugitive  slaves;  regulation 
of  slaves,  freedmen,  and  free  negroes,  incident  to  the  existence  of  slavery,  and  violations 
of  such  regulations;  disabilities  of  slaves  and  their  descendants  arising  from  their  condi- 
tion of  servitude;  offenses  by  or  against  slaves;  and  manumission,  emancipation,  and 
proceedings  to  obtain  or  establish  freedom. 

[For  related  matters  under  other  topics,  see  cross -references  follow!  ngO 

♦     Cross-References. 


Application     to     territories    of     constitutional 
provision  prohibiting  slavery,  see  Territories, 


Constitutional    guaranty    against    involuntary 
'  servitude,  see  Constitutional  Law,  ^=3>83. 
Equal   protection   of  laws,    see   Constitutional 
Law,  ^s»215. 


^=»24.  Abolition  of  slaTory. 

See  44  Cent.  Dig.  Slaves,  S  113. 

An  act  requiriog  white  and  colorM  persons 
to  be  furnished  with  separate  accommodatioDS 
on  railway  trains  does  not  violate  Const.  Amend. 
13,  abolishing  slavery  and  involuntary  servi- 
tudc.—Plessy  v.  Ferguson,  16  S.  Ct  1138,  168 
U.  S.  537,  41  L.  Ed.  256,  affirming  judgment 
Ex  parte  Plessy,  11  So.  948,  45  La.  Ann.  80, 
18  L.  R.  A.  639. 

The  enactment  of  the  prohibition  against 
peonage  in  any  state  or  territory  of  the  United 
SUtes,  contained  in  Rev.  St.  U.  S.  |§  1990, 
5526  [U.  S.  Comp.  St  1901,  pp.  1266,  37151, 
was  authorized  by  the  provisions  of  Const  U. 
S.  Amend.  13,  forbidding  slavery  or  involuntarv 
servitude  within  the  United  States  or  any  place 
subject  to  their  jurisdiction,  and  granting  to 
Congress  the  power  to  enforce  the  prohibition  by 


appropriate  legislation.— Clyatt  v.'  United  States, 
25  S.  Ct  429,  197  U.  S.  207,  49  L.  Ed.  726. 

Evidence  of  a  prior  condition  of  peonage 
to  which  the  persons  so  held  were  returned  by 
the  acts  of  the  defendant,  is  essential  to  sup- 
port a  conviction  under  an  indictment  charging 
him  with  returning  certain  designated  persons  to 
a  condition  of  peonage. — Id. 

The  holding  of  another  in  a  state  of  peon- 
age, whether  sanctioned  or  not  by  municipal  or 
state  law,  is  included  in  the  prohibition  against 

gBonage  in  any  state  or  territory  of  the  United 
tates,  contained  in  Rev.  St.  U.  S.  %%  1990,  5526 
[U.  S.  Comp.  St.  1901,  pp.  1266,  37151,  enacted 
by*  Congress  in  the  exercise  of  its  power,  under 
Const.  U.  S.  Amend.  13,  to  enforce  by  appropri- 
ate legislation,  the  provision  of  that  amendment 
forbidding  slavery  or  involuntary  servitude  with- 
in the  United  States  or  in  any  place  subject  to 
their  jurisdiction.— Id. 


SLEEPING  CARS. 

See 

Bailment,  ^=3»14,  31. 
Carriers,  «=»408%. 

Regulations  of  interstate  commerce,  see  Com- 
merce, ^=»69,  74. 

SMOKE. 

See  Nuisance,  ^=3>60. 

Abatement  of  nuisance,  see  Municii>al  Corpora- 
tions, «=>606w 

Injuries  from  smoke  as  ground  for  compensation 
under  law  of  eminent  domain,  see  Eminent 
Domain,  ^=»104. 

SMUGGLING. 

See  Customs  Duties,  <@=»120-135. 
Best  evidence  in.  prosecution  for,  see  Criminal 
Law,  «=>400. 

SOCIETIES. 

See   Associations. 

SOCIETY. 

Loss  of  society,  element  of  damages,  see  Death, 


SODOMY. 

[No  paragraphs  or  references  in  this  Digest    But 
see  44  Cent  Dig.  Sod.] 


SOLDIERS. 


See- 
Militia. 
Pensions. 
War. 

SOLDIERS'  HOMES. 

See- 
Army  and  Navy,  ^=>52. 
Asylums,    ^=^3. 

SOLE  TRADERS. 

See  Husband  and  Wife,  «=>98. 

SOLICITATION. 

See  Bribery. 

SOLICITORS. 

See  Attorney  and  Client. 

Confiscation    without;  (compensation    of    office 
of  solicitor  of  courts,  see  Eminent  Domain, 

Eftect  of  treaty  on  right  to  office,  see  Treaties, 
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SOLVENCY. 

Grantor  as  affecting  validity  of  coiiveyance, 
Fraudulent  Conveyances,  ^s»56,  57. 

SPANISH  GRANTS. 

See  Public  Lands,  «s3l97r224. 

SPECIAL  APPEARANCE. 

See  Appearance,  ^=s>9,  10. 

SPECIAL  DEPOSITS. 

See  Bsmks  and  Banking,  ^=5>153. 

SPECIAL  FINDINGS. 

See  Trial,  <8=s>34&-368. 

SPECIAL  INTERROGATORIES. 

See  Trial,  «=>34&-368. 

SPECIAL  JUDGES. 

See  Judges,  ^s»19. 

SPECIAL  LAWS. 

See— 
Divorce,  ^=»5. 
Statutes,  «=>79-l(H. 

Right  of  territories  to  enact,  see  Territories, 

rl5. 

SPECIAL  PARTNERS. 

See  Partnership,  «s>S62-376. 


SPECIAL  PRIVILEGES. 

See  Monopolies,  ^s>4-7. 

Grant  by  territorial  legislature,  see  Statutes, 
^=^55. 

Grant  of  special  privileges  or  immunities,  con- 
stitutional prohibition,  see  Constitutional  Law, 
<S=9205. 

SPECIAL  PROCEEDINGS. 

See- 
Aliens,  ^s»32,  54. 
Attorney  and  Client,  ^s»47-50. 
Boundaries,  ®=>33-d4. 
Certiorari. 

Eminent  Domain,  ^=>167-245. 
Habeas  Corpus. 
Judgment,  ^=s»552. 
Mandamus. 
Prohibition. 
Quo  Warranto. 
Shipping,  «=>209. 


SPECIAL  TAXES. 


Se< 


Drains,  «=>67. 
Highways,  (S=»131-140. 
Levees,  «=>21-28. 

SPECIAL  VENIRE 

See  Jury,  ^=970. 

SPECIAL  VERDICT. 

See  Trial,  «=>349-36& 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  «=>362,  723-731. 

SPECIFICATIONS. 

Accompanying  application  for  patent,  see  Pat- 
ents, «=>99,  167. 


SPECIFIC   PERFORMANCE; 

Scope-Note. 

riNCLUDES  actions  to  compel  performance  of  contracts  by  parties  thereto;  nature 
and  scope  of  the  remedy  in  general ;  what  contracts  may  be  so  enforced ;  grounds  of  such 
actions  and  defenses  thereto;  Jurisdiction  to  compel  such  performance  and  proceedings 
therefor;  Incidental  or  alternative  relief;  Judgments  or  decrees  and  enforcement  thereof; 
review  of  proceedings ;   and  costs  in  actions  for  specific  performance. 

[For  related  matters  under  other  topics,  se«  cross -refersnces  aftsr  analysis-] 

Analysis. 

I.  Nature  and  Grounds  of  Remedy  in  GeneraL 

3.  Grounds  of  relief  in  general. 

4.  Existence  of  other  remedy. 
6.  Inadequacy  of  remedy  at  law. 
6.  Mutuality  of  remedy. 

10.  Enforcing  partial  performance. 

11.  Defenses  or  objections  to  relief. 

12. In  general. 

13.  Performance  impossible. 

16.  Enforcement  inequitable  or  involving  hardship. 

18.  Persons  as  against  whom  performance  may  be  enforced. 
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SPECIFIC  PERFORMANCE,  I 


I.  Nature  and  Grounds  of  Remedy  in  General — Continued. 

«=s>22.  Purchasers  in  general. 

23.  Bona  fide  purchasers. 

II.  Contracts  Enforceable. 

«=>27.  Certainty.  ' 

29.  Description  of  subject-matter. 

32.  Mutuality  of  obligation. 

88.  Oral  contracts  in  general.  ^ 

40.  Part  performance  of  oral  contracts. 

41.  In  general. ' 

43.  Acts  constituting  performance  in  general. 

46.  Possession. 

48.  Consideration. 

49.  In  general. 

60.  Insufficiency  in  connection  with  other  objections. 

52.  Mistake. 

58.  Effect  of  stipulations  for  liquidated  damages  or  penalty. 

62.  Subject-matter  of  contracts  in  general. 

75.  Contracts  for  continuous  acts  during  long  period. 

76.  Contracts  for  loans,  advances,  or  payments  of  money, 
80.  Contracts  for  submission  to  arbitration. 

82.  Marriage  settlements. 

III.  Good  Faith  and  Diligence. 

^=»87.  Nature  and  grounds  of  duty  of  plaintiff. 

92.  Time  for  performance  by  plaintiff  in  general. 
95.  Sufficiency  of  title  of  vendor. 

97.  Payment  of  consideration  or  tender  thereof.  ' 

98.  Effect  of  delay  or  default  of  plaintiff. 

99.  In  general. 

100.  Change  in  value  of  property  or  other  circumstances. 

101.  Waiver  and  estoppel  to  urge  objections  to  delay  or  of  default. 

IV.  Proceedings  and  Relief. 

105.  Time  to  sue,  limitations,  and  laches. 
112.  Pleading. 

117.  Issues,  proof,  and  variance. 

118.  Evidence. 
121.  Weight  and  sufficiency. 

Cross-References, 
Estoppel  by  acceptance  of  lease,  see  Estoppel,  ^=s»82. 


I.  KATITBE  AHD  GROUNDS  OF  REM* 
EDT  IN  OENERAI.. 

Enforcement  by  executor  of  contract  of  dec«>dent, 
see  Executors  and  Administrators,  ^=:>135, 
524. 

^=93.   Grounds  of  relief  in  seneraL 

See  44  Cent  Dig.  Spec.  Perf.  S§  S.  S^> 

In.,  who  owned  a  part  interest  in  a  tract  of 
land,  placed  the  tract  in  the  hands  of  a  real-es- 
tate assent  for  sale  as  a  whole.  The  agent  made 
a  contract  of  sale,  which  was  approved  by  some 
of  the  part  owners,  including  L.,  but  was  dis- 
approved by  others,  and  L.  thereupon  refused  to 
convey  his  interest.  Held  that,  in  order  to  en- 
title the  purchaser  to  specific  performance  as 
against  L.  alone,  he  must  show  that,  at  the  time 
the  land  was  placed  in  the  agent  s  hands,  L. 
either  held  himself  out  as  owner  of  the  whole, 


the  whole. — Cochran  v.  Blont,  161  U.  S.  850, 16: 
S.  Ct.  454,  40  L.  Ed.  729. 

^=»4.  EzisteAeo  of  other  remedy. 

See  44  Cent  Dig.  Spec.  Perf.  9  4. 

The  vendor  may  elect  either  to  insist  upon 
the  forfeiture  or  enforce  specific  performance 
after  default  in  payment  of  the  balance  of  the 
purchase  price,  under  a  contract  which  provides 
that,  if  such  balance  be  not  paid  on  a  specified 
date,  the  amount  paid  "is  to  be  forfeited,  and 
the  contract  of  sale  and  conveyance  to  be  null 
and  void,  and  of  no  effect  in  law,''  where  the 
sum  paid  is  stated  to  be  ''part  purchase  price 
of  the  total  sum  to  be  paid,"  tine  land  is  de- 
scribed as  "beine  sold,"  and  the  purchase  price 
"is  to  be"  divided,  and  the  notes  secured  by  mort- 
gage "to  be  given,"  and,  in  the  case  of  a  lot  re- 
served, the  vendor  "shall  have  paid  to  him  a 
specified  sum  if  he  elects  to  abandon  it"  De- 
cree, Griffith  V.  Stewart  (1908)  31  App.  D.  C. 
29,  affirmed.— Stewart  v.  Griffith,  30  S.  Ct  528, 


or  as  having  authority  from  his  co-owners  to  sell  1 217  U.*  S.  323,  54  L.  Ed.  782,  19  Ann.  Gas.  639. 
TliU  IMffept  is  compiled  on  the  Key-Number  System.   For  explanation,  see  pase  ill,. 
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^=:»5.  Inadequacy  of  remedy  at  law* 

See  44  Cci^t.  Dig.  Spec.  Perf.  S9  5-S> 

Where  a  telegraph  company  by  a  written 
contract  authorizes  complainants  to  put  up  a 
wire  between  New  York  and  Philadelphia  on  the 
company's  poles,  on  condition  that  at  the  ^nd  of 
^1  certain  time  the  wire  should  belong  to  the 
company,  who  would  lease  it  to  complainants  at 
a  yearly  rental  of  $600,  repeated  actions  at  law 
for  damages  would  not  be  an  adequate  remedy 
for  the  refusal  of  the  company  to  carry  out  the 
contract,  and  the  only  effective  relief  is  a  decree 
in  equity  defining  the  rights  and  liabilities  of 
the  parties,  and  compelling  their  observance. — 
Franklin  Tel.  Co.  v.  Harrison,  145  U.  S.  459, 
12  S,  Ct.  900,  36  L.  Ed.  776. 

Specific  performance  of  an  oral  contract  for 
the  sale  of  real  property,  partly  performed,  is 
properly  refused  to  the  vendee,  where  the  con- 
tract is  unireasonable,  if  not  unconscionable,  and 
the  petition  discloses  on  its  face  that  the  vendee 
has  in  his  possession  money  belonging  to  the 
vendor  which  is  more  than  adequate  to  cover 
anv  possible  damages  resulting  from  the  vendor's 
rpfiisal  to  convey.  Judgment  (Okl.  1907)  88  P. 
1042.  17  Okl.  438,  affirmed.— Haffner  v.  Dobrin- 
ski,  30  S.  Ct.  172,  215  U.  S.  446,  54  Ix  tid.  2TI. 

^=:»6.  Mutuality  of  remedy. 

See  44  Cent  Dig.  Spec.  Perf.  86  9-U. 

Where,  by  the  partnership  agreement,  de- 
fendant was  to  su-^-^ly  all  or  most  of  the  capital, 
and  plaintiff  was  to  furnish  his  personal  serv- 
ices, the  agreement  cannot  be  specificaUv  en- 
forced against  plaintiff,  and  will  not  be  enforced 
against  defendant— Karrick  v.  Hannaman,  18 
S.  Ct  135,  168  U.  S.  328,  42  U  Ed.  484. 

^=9lO.  Enforoins  partial  performanee* 

See  44  Cent  Dig.  Spec.  Perf.  S9  20-25.  60. 

A  contract  for  the  exchange  of  lands  original- 
ly provided  that  defendant  should  convey  two 
tracts,  one  to  be  selected  by  complainant;  but 
this  tract  was  omitted  from  the  contract  as  rati- 
fied, and  no  appeal  was  taken  from  the  order  dis- 
missing the  bill  as  to  such  tract.  Held  that,  the 
remaining  tracts  being  sufficientiy  identified,  the 
contract  was  enforceable. — Union  Pac.  Ry.  Co. 
v.  McAlpine,  129  U.  S.  305,  9  S.  Ct  286,  32  L. 
Ed.  673,  affirming  decree  fitfcAlpine  ▼.  Union 
Pac  R.  Co.  (a  C.)  23  F.  168. 

^=>11,  Defenses  or  objeotiona  to  relief. 

See  44  Gent  Dig.  Spec.  Perf.  85  28-37,  4L 


— —  la  seaeraL 

See  44  Cent  Dig.  Spec.  Perf.  ||  26-28,  87. 

Specific  performance  of  a  contract  for  the 
sale  of  real  property  will  not  be  refused,  in  the 
absence  of  fraud,  because  the  vendor  was  not 
informed  as  to  the  identity  of  the  person  for 
whom  the  purchase  was  made,  where  she  knew 
that  the  person  named  in  the  contract  as  the 
vendee  was  not  the  real  purchaser,  and  suffered 
no  loss  thereby. — (1911)  Lenman  v.  Jones,  32 
S.  Ct  18,  222  U.  S.  51,  66  L.  Ed.  89,  affirming 
decree  (1909)  33  App.  D.  C.  7. 


^—  Performaaoe  impoaaible* 

See  44  Cent  Dig.  Spec.  Perf.  (8  SO-82. 

A  bill  for  specific  performance  of  a  contract 
to  assign  to  plaintiff  any  patent  that  defendant 
might  obtain  for  certain  inventions  alleged  that 
defendant,  to  evade  his  contract,  had  obtained 
the  issue  of  a  patent  to  a  third  person,  defend- 
ant being  the  real  inventor.  Held  that,  as  by 
plaintiff's  own  showing  the  patent  conferred  no 
title  on  defendant,  equity  would  not  order  him 
to  assign  it  to  plaintiff. — Kennedy  v.  Uacelton, 
128  U.  S.  667,  9  S.  Ct  202,  32  U  Ed.  576,  af- 
tirming  decree  (C.  C.)  33  F.  293. 


— —  Snforeememt   ineqvitaUo   or 
iiiTolTing;  hardsliip. 

See  44  Cent  Dig.  Spec.  Perf.  SS  29.  35,  36. 

A  contract  by  a  railroad  company  with  a 
city  to  locate  its  terminus,  principal  offices,  and 
machine  shops  therein,  and  to  continue  them 
there,  notwithstanding  its  own  interests  and 
those  of  the  public  should  subsequently  demand 
their  removal,  is  not  enforceable  in  equity,  and 
the  city's  only  remedy  for  its  breach  is  in  dam- 
ages.— Texas  &  P.  By.  Co.  v.  City  of  Marshall, 
136  U.  S.  393,  10  S.  Ct  846^  34  L.  Ed.  385. 

Where  a  telegraph  company,  by  written  con- 
tract, authorizes  complainants  to  put  up  a  wire 
between  New  York  and  Philadelphia  on  the  com- 
pany's poles,  on  condition  that  at  the  end  of  a 
certain  time  the  wire  should  belong  to  the  com- 
pany, who  would  lease  it  to  complainants  at  a 
I  yearly  rental  of  $600,  the  fact  that,  owing  to  the 
increase  of  population  in  the  two  cities,  and  the 
absence  of  competing  telegraph  lines,  the  value 
of  the  use  of  the  wire  had  increased  greatly  be- 
yond the  agreed  rental,  does  not  render  applica- 
ble the  rule  that,  in  cases  of  great  hardship, 
equity  will  not  decree  specific  performance.— 
FrankUn  Tel.  Co.  v.  Harrison,  145  U.  S.  459, 
12  S.  Ct  900,  36  L.  Ed.  776. 

^s»18*  Persona    as    asainat    whom    per- 
f  ormaiftee  may  be  enf oreed. 

See  44  Cent  Dig.  Spec.   Pert  85  47-66;    17  Cent 
Dig.  Dower,  S  176. 

^s>2Z.  — -  Pnroliaaers  in  seneraL 

See  44  Cent  Dig.  Spec.  Pert  (§  61,  6S. 

Complainant  covenanted  with  the  C.  &  O. 
Railroad  Co.,  and  conveyed  to  the  company  some 
land  for  $1,000,  on  condition  that,  in  the  event 
that  the  property  so  conveyed  should  cease  to  be 
used  for  railroad  purposes  by  the  company,  the 
estate  should  revert  to  the  grantor.  There  was 
also  a  covenant  that  the  complainant  was  to 
have  leave  to  connect  a  branch  with  the  track 
at  a  point  near  his  hotel,  and  that  the  company 
would  erect  fences  and  protect  said  track*  The 
C.  &  O.  Railroad  Co.  was  sold  out  under  fore- 
closure of  mortgage,  and  the  purchasers  became 
the  C.  &  O.  Railway  Co.,  entitled  to  all  the 
rights,  property,  etc.,  of  tne  C.  &  O.  Railroad 
Co.,  subject  to  all  the  restrictions  imposed  by 
law  upon  last-named  company.  Held,  that  there 
was  nothing  to  justify  the  interposition  of  a 
court  of  equity  to  make  the  second  company  run 
its  road  through  the  lots  sold  by  complainant. — 
Hoard  v.  Chesapeake  &  O.  Ry.  Co.,  123  U.  S. 
222,  8  S.  Ct.  74.  31  L,  Ed.  130. 

Defendant  conveyed  to  M.,  with  covenant  of 
warranty,  etc.,  a  one-sixth  interest  in  certain 
mineral  land.  At  that  time  defendant  had  no 
title,  but  the  owners  of  the  legal  title  had  orally 
agreed  to  convey  to  him  a  one-third  interest; 
and  in  pursuance  of  this  agreement  they  execut- 
ed a  deed  for  such  interest,  and  delivered  it  in 
escrow,  but  the  delivery  was  never  completed. 
SubsequenUy  defendant,  for  the  avowed  purpose 
of  defeating  his  deed  to  M.,  induced  the  owners 
of  the  legal  title  to  convey  the  one-third  inter- 
est to  defendant's  wife,  who  knew  of  the  deed 
to  M.,  and  who  gave  no  consideration  for  the 
conveyance  to  her.  Held,  that  the  heirs  of  M. 
could  compel  a  conveyance  of  the  interest  ac- 
quired by  defendant's  wife,— Moore  v.  Crawford, 
130  U.  S.  122,  9  S.  Ct  447.  32  L.  Ed.  878.  af- 
firfning  decree  Crawford  v.  Moore  (0.  C)  28  F. 
824. 


—  Bona  ilde  pnreluMorfl, 

See  44  Cent  Dig.  Spec.  Perf.  §  52. 

Specific   performance   of   an   agreement  to 

convey  land  cannot  be  decreed  where  the  vendor 

has  sold  the  property  to  one  who  is  free  from 

all  equities.    Judgment  78  P.  118.  14  OkL  674. 

,  affirmed.— Halsell   v.   Renfrow,  26   S.   Ct.  610, 

1 202  U.  S.  287,  50  L.  Ed.  1032,  6  Ann.  Caa.  189. 
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n.   OOHTRAOT8  EKFORCBABIiE. 

^=s>27.  Oertainty. 

See  44  Cent  Dig.  Spec.  Perf.  (9  61-86. 

^=s>29.  — ^  Desoriptlon   of   snbjeot-mat- 

See  44  Cent.  Dig.  Spec.  Perf.  18  68-82. 

An  agreement  by  a  railroad  company,  on  re- 
ceiving a  grant  of  a  right  of  way,  to  permit 
other  roads  to  use  the  right  of  way  on  such 
terms  as  might  "be  agreed  upon  by  such  compa- 
nies," is  not  too  indefinite  to  be  incapable  of  en- 
forcement in  equity.— Joy  v.  City  of  St.  Louis, 
138  U.  S.  1.  11  S.  Ct.  243,  34  L.  Ed.  843,  af- 
firming decree  Central  Trust  Co.  v.  Wabash,  St 
L.  &  P.  Ry.  Co.  (C.  C.)  29  F.  546. 

Where  a  railroad  company,  on  receiving  its 
right  of  way,  agreed  to  permit  other  roads  to 
use  the  same,  the  fact  that  the  railway  compa- 
nies which  are  to  be  allowed  such  use  are  not 
named  is  of  no  importance  in  respect  to  the 
specific  enforcement  of  the  agreethent. — Id. 

^=>32.  Mvtiudity  of  oblisation. 

See  44  Cent  Dig.  Spec.  Perf.  99  88-99. 

Where  a  grantor  made  a  deed  when  he  had 
no  title,  but  it  appeared  that  he  could  have  ob- 
tained the  title  in  the  grantee's  lifetime  notwith- 
standing the  agreement  to  convey  to  said  gran- 
tor wlis  oral,  as  the  grantee  could  have  been 
compelled  to  perform  on  his  part,  the  contract 
was  binding  at  the  time  of  the  latter's  death, 
and  iis  heirs  could  compel  8i)ecific  performance. 
—Moore  v.  Crawford,  130  U.  S.  122,  9  S.  Ct 
447,  32  L.  Ed.  878,  affirming  decree  Crawford  v. 
Moore  (C.  C.)  28  F.  824. 

Certain  park  commissioners  having,  in  ac- 
cordance with  their  covenants  in  an  agreement 
to  grant  a  right  of  way,  expended  $40,000  in  aid 
of  the  construction  of  the  railroad  through  the 
park,  the  railroad  companjr  deriving  title  from 
that  agreement  cannot  resist,  on  the  ground  of 
want  of  mutuality,  thei  enforcement  of  a  cove- 
nant tiierein  to  permit  other  companies  to  use 
the  right  of  way;  since,  having  received  pay- 
ment for  the  privilege  reserved  to  the  park  com- 
missioners, it  cannot  resist  its  enforcement  on 
the  ground  that  the  railway  companies  seeking 
to  use  the  right  of  way  cannot  be  compelled  to 
continue  to  do  so.— Joy  v.  City  of  St,  Louis,  138 
U.  S.  1,  11  S.  Ct  243,  34  L.  Ed.  843,  affirming 
decree  Central  Trust  Co.  v.  Wabash  &  St.  L. 
&  P.  Ry.  Co.  (C.  C.)  29  F.  546. 

■ 

^=»38.   Oral  oontraets  in  seneraL 

See  44  Cent  Dig.  Spec.  Perf.  9  112- 

An  oral  agreement  for  the  sale  and  assi^- 
ment  of  the  right  to  obtain  a  patent  for  an  in- 
vention is  not  within  the  statute  of  frauds,  nor 
within  Rev.  St  S  4898  [U.  S.  Comp.  St  1901, 
p.  3387],  requiring  assignments  of  patents  to 
be  in  writing;  and  such  agreement  may  be  spe- 
cifically enforced  in  equity  upon  sufficient  proof 
thereof.— Dahsell  v.  Dueber  Watch  Case  Mfg. 
Co.,  149  U.  S.  315.  18  S.  Ct  886^7  L.  Ed. 
749,  reversing  decree  (C.  C.)  Dueber  Watch  Case 
Mfg.  Co.  vTDalzell,  38  F.  597. 

^s>40.  Part    porf ormanoe    of   oral    oon« 
iraot«« 

See  44  Cent  Dig.  Spec.  Perf.  |9  120-138. 


— »-  In  general. 

See  44  Cent  Dig.  Spec.  Perf.  98  120-12S. 

Where  a  contract  for  the  exchange  of  real 
estate  has  been  fully  performed  by  one  party 
and  partly  performed  by  the  other,  the  court  will 
decree  a  specific  performance,  without  reference 
to  the  sufficiency  of  the  memorandum  under  the 
statute  of  frauds.— Bigelow  v.  Armes,  108  U.  S. 
10,  1  S.  Ct  83,  2f  L.  Ed.  631. 


— —  Acts    oonstitnting   perform* 

ance  in  general. 

See  44  Cent  Dig.  Spec.  Perf.  99  126,  ISO,  ISl,  184- 
138. 

A  contract  for  exchange  of  land  was  made 
between  complainant  and  officers  of  a  railroad 
company,  who  were  not  authorized  by  the  di- 
rectors, but  the  board  ratified  the  contract,  and 
directed  a  deed  on  performance  of  conditions, 
which  were  complied  with.  Both  parties  had 
already  taken  possession  of  the  respective  tracts, 
and  complainant  had  sent  her  deed.  Heldj  that 
the  contract  would  be  specifically  enforced. — Un- 
ion Pac.  Ry.  Co.  v.  McAlpine.  129  U.  S.  305,  9. 
S.  Ct.  286,  32  L.  Ed.  673,  affirming  decree  Mc- 
Alpine V.  Union. Pac.  Ry.  Co.  (C.  C.)  23  F.  168. 

Testator  died  seised  of  two  parcels  of  land ; 
one  of  them,  on  which  was  the  homestead,  he  de- 
vised for  the  occupancy  and  support  of  his  sec- 
ond wife  and  her  children,  with  the  direction 
that,  under  certain  contingencies,  it  should  be 
sold,  and  the  proceeds  divided  among  her  chil- 
dren, or  the  survivors  of  them.  The  other  tract 
he  charged  with  the  maintenance  of  his  second 
wife  during  her  lifetime,  and  ber  children  during 
their  minority,  and  then  direcied  that  it  be  sold, 
and  the  proceeds  divided  among  the  children  of 
the  6rst  wife.  At  a  meeting  or  the  widow  and 
her  children,  including  defendant  herein,  and  the 
children  of  the  first  wife,  including  plaintiff,  it 
was  verbally  agreed  that  the  second  tract  should 
be  sold  at  once,  and  the  proceeds  divided  among 
the  widow  and  all  the  children,  and  that,  when 
the  homestead  became  subject  to  sale  under  the 
will,  its  proceeds  should  be  likewise  divided 
among  all.  Accordingly  all  the  parties  in  in- 
terest joined  in  a  conveyance  of  the  second  tract 
to  plaintiff  as  trustee,  and  he  sold  the  same,  and 
divided  the  proceeds  as  agreed.  Held,  that  this 
was  a  sufficient  part  performance  to  take  the 
agreement  out  of  the  statute  of  frauds,  and  to 
warrant  a  decree  for  specific  performance 
against  defendant,  who  had  become  solely  enti- 
tled to  the  homestead  under  the  will. — Higgles 
V.  Erney,  154  U.  S.  244,  14  S.  Ct  1083,  38  L. 
Ed.  976. 


— —  Possession. 

See  44  Cent  Dig.  Spec.  Perf.  |  128. 

The  continued  possession  of  land  by  a  les- 
seej  after  the  expiration  of  a  five  years*  lease 
which  contained  a  covenant  to  renew  for  a  like 
period,  and  the  payment  and  acceptance  of  rent 
therefor  during  the  period  covered  by  the  renew- 
al clause,  are  not  such  part  performance  as 
calls  for  the  specific  performance  of  a  covenant 
to  renew  contained  in  a  lease  which  purports  to 
have  been  executed  in  compliance  with  the  re- 
newal covenant  in  the  prior  lease,  but  which  is 
invalid  under  the  statute  of  frauds  because  sign- 
ed by  only  one  of  the  trustees  in  whom  the  title 
to  the  property  was  vested.  Decree,  Baltimore 
&  O.  Ry.  Co.  V.  Winslow,  18  App.  D.  C.  438, 
reversed. — ^Winslow  v.  Baltimore  &  O.  R.  Co., 
23  S.  Ct.  443,  188 'U.  S.  646,  47  L.  Ed.  635. 

There  has  been  no  such  part  performance 
as  justifies  specific  performance  of  an  oral  agree- 
ment to  convey  land  where  all  the  steps  look- 
ing toward  performance  w'ere  disputed  by  a  les- 
see in  possession.  Judgment  78  P.  118,  14  Okl, 
674,  affirmed.— Halsell  v.  Renfrew,  26  S.  Ct.  610, 
202  U.  S.  287,  50  L.  Ed.  1032,  6  Ann.  Cos.  189. 

^=»48.  Consideration. 
See  44  Cent  Dig.  Spec.  Perf.  M  140-161. 


— »-  In  general. 

See  44  Cent  Dig.  Spec.  Perf,  ||  140-lSl. 

Where,  in  order  to  compose  a  bitter  family 
quarrel  over  their  father's  estate  and  "get 
the  property  out  of  the  hands  of  the  lawyers," 
the  sons  and  daughters  of  a  testator  sign  an 
agreement  to  dismiss  the  litigation,  disregard 
the  will,  and  divide  equally  among  them  all  that 
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is  left  of  their  father's  property,  such  agreement 
will  be  specifically  enforced,  unless  there  is 
very  clear  evidence  of  fraud  or  imposition  in 
procuring  it—Chandler  v.  Pomeroy,  143  U.  S. 
318,  12  S.  Ct.  410.  36  L.  Ed.  169,  reversing  de- 
cree (C.  C.)  46  F.  533. 

^=»50,  ..^  InsvfflolenoT    in    eonneetion 
with  other  objections. 

See  44  Cent  Dig.  Spec.  Pert  i  152. 

Where  a  contract  to  allow  a  railroad  coih- 
pany  to  jointly  use  its  road  was  fairly  entered 
into,  and  provides  for  a  rental  which  is  nine- 
tenths  of  that  which  the  lessor  company  had 
previously  determined  to  ask,  and  the  lessee,  in 
reliance  on  the  contract,  has  abandoned  its  plans 
for  the  construction  of  an  independent  line,  and 
has  spent  more  than  $1,000,000  in  building  a 
road  to  connect  with  the  leased  line,  a  decree 
for  specific  performance  should  not  be  refused 
on  the  ground  that  the  rental  is  inadequate,  and 
that  the  effect  of  the  contract  may  be  to  permit 
disastrous  competition  between  the  two  roads. — 
Union  Pac.  Ry.  Co.  v.  Chicago,  R.  I.  &  P.  Ry. 
Co..  16  S.  Ct  1207,  163  U.  S.  611,  41  L.  Ed. 
282. 

<®==>52.  Mistake. 

See  44  €ent  Dig.  Spec.  Perf.  B9  165-169. 

The  belief  of  the  vendor  when  signing  a 
contract  for  the  sale  of  real  property  that  it 
merely  gave  an  option  is  no  defense  to  a  suit 
for  specific  performance. — (1911)  Lenman  y. 
Jones,  32  S.  Ct  18,  222  U.  S.  51,  66  U  Ed. 
89,  farming  decree  (1909)  33  App.  D.  C.  7. 

^s>58«  Effect   of  stipnlations  for  liqui- 
dated damAsee  or  penalty. 

See  44  Cent  Dig.  Spec.  Perf.  Si  179,  180. 

Under  a  contract  by  which  a  gas  company 
agreed  to  sell  to  complainant  all  tar  made  by  it 
for  five  yearsj  with  the  privilege  of  renewal, 
the  company,  in  case  of  refusal  to  renew,  to  re- 
fund the  amount  which  it  had  received  in  pay- 
ment for  the  previous  year,  there  could,  on  re- 
fusal to  renew,  be  no  specific  performance,  but 
merely  an  action  at  law  to  recover  the  amount 
paid  the  fifth  year  of  the  contract.— Smith  v. 
Washington  Gaslight  Co.,  154  U.  S.  559.  14  S. 
Ct.  1164,  19  L.  Ed.  187. 

^s>68«   Snbjeot-matter    of    eontraots    In 
general. 

See  44  Cent  Dig.   Spec.   Perf.   |  188. 

A  contract  by  which  the  U.  P.  Co.  granted 
to  other  companies  the  use  of  its  bridge  was 
executed  on  the  solicitation  of  the  former  com- 
pany, and  the  terms  thereof  were  substantially 
as  proposed  by  itself.  It  was  approved  prompt- 
ly and  with  unanimity  by  the  stockholders  of 
the  U.  P.  Co.,  and  the  other  companies  aban- 
doned their  scneme  of  building  another  bridge 
in  reliance  on  the  contract,  entered  upon  the 
performance  thereof,  and  expended  large  sums 
in  carrying  it  out,  and  the  consideration  for  the 
contract  was  apparently  fair  and  reasonable. 
Heldf  that  it  was  proper  to  compel  the  grantor 
company  to  specifically  perform  its  contract 
—Union  Pac.  Ry.'Co.  -v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  163  U.  S.  564,  16  S.  Ct  1173,  41 
U  Ed.  265,  affirming  decree,  51  F.  309,  2  C. 
C.  A.  174. 

Where  a  dty  council,  with  full  knowledge 
that  two  applicants  for  a  street-railway  fran- 
chise have  contracted  to  unite  their  interests, 
nevertheless  grants  the  franchise  to  one  of  the 
parties  exclusively,  who  thereupon  forms  a  cor- 
poration, a  court  of  equity  will  not  specifically 
enforce  the  contract  by  requiring  a  transfer  of 
an  interest  in  the  franchise  or  the  stock  of  the 
corporation,  but  will  remit  the  other  party  to 
his  action  at  law  for  damages  for  breach  of  the 
contract.  80  F.  839,  26  C.  C.  A.  175,  modi- 
fied.—Hyer  y.  Richmond  Traction  Co.,  18  S. 
Ct  114,  168  U.  S.  471,  42  L.  Ed.  547. 


Contracts     for    eontinnona 
dnring  Ions  period. 

See  44  Cent.  Dig.  Spec.  Perf.  |  SlO. 

The  fact  that  the  duty  of  a  railroad  com- 
pany to  permit  other  railway  companies  to  use 
the  right  of  way  is. a  continuous  one  is  no  rea- 
son wh^  the  contract  to  do  so  should  not  be  en- 
forced in  equity.— Joy  v.  City  of  St.  Louis,  138 
U.  S.  1,  11  S.  Ct.  243,  34  Jj.  Ed.  843,  affirming 
decree  Central  Trust  Co.  v.  Wabash,  St  L.  & 
P.  Ry.  (C.  C.)  29  F.  546. 

Specific  performance  of  a  contract  whereby 
one  railroad  company  lets  another  into  the  joint 
use  of  its  bridge  and  terminals  will  not  be  refus- 
ed on  the  ground  that  it  involves  continuous 
acts  requiring  skill,  judgment,  and  technical 
knowledge. — Union  Pac.  Ry.  Co.  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  16  S.  Ct  1173,  163  U.  S.  564, 
41  U  Ed.  265,  affirming!  decree  51  F.  309,  2  C. 
O.  A.  174. 

Specific  performance  of  a  contract  by  a  rail- 
road company  to  let  another  company  into  joint 
posses'sion  of  part  of  its  line  for  999  years,  at 
an  agreed  rental,  may  be  enforced  by  k  court 
of  equity.— Union  Pac.  Ry.  Co.  v.  Chicago,  It  I. 
&  P.  Ry.  Co.,  16  S.  Ot  1207,  163  U.  S.  611,  41 
Lr.  Ed.  282. 

(®=»76.   Contracts  for  loans,  adTanees,  or 
pajrments  of  money. 

See  44  Cent  Dig.  Spec.  Perf.  i  211. 

A  waterworks  company,  to  which  a  town 
has  issued  its  warrants  in  due  form,  and  signed 
by  its  proper  officers,  in  payment  of  water 
rentals  accruing  under  a  contract  between  the 
town  and  company,  on  the  refusal  of  the  town 
to  pay  the  warrants  at  maturity  on  the  ground 
of  their  illegality  cannot  maintain  a  suit  in 
equity  to  enforce  a  specific  performance  of  the 
rental  contract,  its  remedy  being  upon  the 
warrants,  which  are  legal  demands,  and,  if  val- 
id, enforceable  in  a  court  of  law.  Decree  49 
P.  898,  9  N.  M.  70.  reversed.— Raton  Water- 
works  Co.  V.  Town  of  Raton,  19  S.  Ct  719,  174 
U.  S.  360,  43  L.  Ed.  1005. 

^=»80.  Oontraots   for  snbniission  to  ar- 
bitration. 

See  44  Cent  Dig.  Spec.  Perf.  |  214. 

A  provision  in  the  contract  for  referees  in 
certain  contingencies,  which  is  not  of  the  es- 
sence of  the  contract  is  not  ground  for  refusal 
of  specific  performance. — ^Union  Pac.  Ry.  Co.  v. 
Chicago,  R.  I.  &  P.  Ry.  Co..  163  U.  S.  564.  16 
S.  Ct.  1173,  41  L.  Ed.  265,  affirming  decree  51 
F.  309.  2  C.  C.  A.  174. 

^=:»82.  Marriage  settlements. 

See  44  Cent  Dig.  Spec.  Perf.  i  190. 

Evidence  establishing,  at  most,  only  an 
honest  belief  and  expectation  on  tne  part  of 
complainant  and  her  mother^  before  and  at  the 
time  of  the  former's  marriage  to  defendant, 
derived  from  the  general  conduct  or  loose  ex- 
pressions of  defendant  that  he  intended,  at 
some  time  after  marriage,  to  provide  his  wife 
with  a  home  out  of  the  proceeds  of  the  sale 
of  certain  property,  will  not  justify  the  court, 
in  a  suit  for  specific  performance,  in  finding 
that  there  was  an  agreement  on  his  part,  ia 
consideration  of  marriage,  to  settle  on  comjplain- 
ant  either  such  property  or  the  property  pur- 
chased with  its  proceeds. — ^Nickerson  v.  Nicker- 
son.  127  U.  S.  668.  8  S.  Ct.  1355.  32  U  Ed. 
314. 

m.   GOOD  FAITH  ANB  DIUOEKGS. 

^s>87.  Hatnre   and   gronnds  of   dnty  of 
plaintiff. 

See  44  Cent  Dig.  Spec.  Perf.  §S  225.  238-241. 

The  owner  of  an  equitabl^^  interest  iu  land 
executed  a  deed  thereof  in  consideration  of  an 
agreement  that  the  grantee  would  sell  the  in- 
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terest  so  conveyed,  buy  np  ontstandin^c  judg- 
ments against  the  grantor,  and  pay  half  of  the 
net  proceeds  of  the  sale  of  sncn  equitable  in- 
terest to  the  grantor's  wife,  ffeld,  that  a 
court  of  equity  would  not  perfect  the  title  of  the 
grantee,  where  it  appeared  that  he  had  not 
performed  his  agreement. — ^Potter  ▼.  Couch, 
141  U.  S.  296, 11  S.  Ct.  1005,  35  L.  Ed.  721. 

In  an  action  for  the  specific  performance 
of  a  parol  contract  foi*  tHe  sale  of  land  by  the 
alleged  successor  in  title  of  the  vendee,  a  cor- 
poration, complainant  alleged  that  defendant 
agreed  to  sell  to  such  corporation  a  certain 
house  for  $12,000,  and  to  receive  payment  by  a 
certificate  for  150  shares  of  stock  of  the  com- 
pany, and  that  such  certificate  was  received 
and  accepted  by  defendant.  The  answer  denied 
such  allegations,  and  alleged  that  defendant 
was  to  take  300  shares,  not  at  par,  but  at  an 
aereed  value  per  share;  that  tne  corporation 
agreed  to  establish  a  bank^n  such  house,  with 
$100,000  capital,  of  which  defendant  should  be 
permanent  cashier,  at  a  salary  of  $2,000 ;  that, 
in  part  payment  of  the  300  shares,  defendant 
was  to  fit  up  the  house  for  a  bank,  and  convey 
it  to  the  company  for  such  purpose,  at  an  esti- 
mate to  be  ascertained  by  the  parties;  and  that 
the  balance  for  the  stock  should  be  paid  by  de- 
fendant in  money.  The  corporation  failed,  and 
never  started  the  bank,  and  defendant  offered 
to  return  the  stock  received.  The  evidence 
failed  to  sustain  complainant's  theory,  and 
tended  to  support  defendant's.  Held,  that  the 
bill  was  properly  dismissed. — Rogers  iJocomotive 
&  Mach.  Works  v.  Helm,  154  U.  S.  610,  14  S. 
Ct.  1177,  22  L.  Ed.  562. 

^s992.  Time  for  perfomuuiee  hj  plain- 
tilf  tak  generaL 

See  44  Cent.  Dig.  Spec.  Perf.  fS  233-244. 

A  written  contract  by  the  owner  of  lands, 

stipulating  that  plaintiff,  upon  the  payment  of  a ' 

certain  price  per  acre  within  two  years,  should 

be  entitled  to  a  half  interest  therein,  does  not 

vest  the  plaintiff  with  any  estate  or  interest  in 

the  lands,  and  upon  his  failure  to  make  the 

payments   within  the   time  limited   he  cannot 

maintain    a    bill    for    specific    performaao^ — 

Richardson  v.  Hardwick,  106  U.  S.  252,  1  S. 

Ct.  213.  27  L.  Ed.  145. 

»• 

^s»95.  Sidlloieiiey  t>f  title  of  Tondor. 

See  44  Cent.  Dig.  Spec.  Perf.  19  257-277. 

A  contract  to  purchase  land '  will  not  be 
specifically  enforced  against  the  vendee,  when 
the  title  is  not  marketable  and  cannot  be  made 
so  except  by  successful  litigation  to  remove  a 
mortgage  from  record,  especially  when  no  af- 
firmative, action  therefor  can  be  taken  because 
the  mortgage  is  held  by  a  state  official  on  be- 
half of  the  state.  Decree  (C.  CO  00  F.  151,  af- 
firmed.—Wesley  V.  Eells,  20  SC  Ct  661,  177 
U.  S.  370,  44  L.  Ed.  810. 

^=>97.  Payment  of  oonsidexmtion  or  tend* 
er  thereof. 

See  44  Cent.  Dig.  Spec  Pert  H  286-298. 

The  contract  between  defendant  and  plaintiff 
stipulated  that  the  latter  should,  on  certain 
dates,  pay  in  "dollars"  notes  for  the  purchase 
money— time  and  punctuality  being  essential — 
and  that  when  he  had  paid  a  certain  amount 
ho  should  be  entitled  to  a  deed.  Plaintiff  took 
possession,  made  improvements,  and  performed 
all  the  conditions,  except  that  he  paid  the  notes, 
with  defendant's  knowledge,  in  bank  drafts  in- 
stead of  legal  tender.  Just  before  maturity  6t 
the  note,  payment  of  which  would  have  entitled 
plaintiff  to  a  deed,  he  offered  to  pay  all  the 
notes  outstanding,  but  the  offer  was  not  accepted. 
Before  the  note  matured  plaintiff  deposited  with 
the  bank  at  which  it  was  payable  a  draft  to  meet 
it  when  presented,  whicn  the  bank  accepted ; 
but  on  the  day  of  its  maturity  defendant  ap- 


peared at  the  bank,  secured  all  the  legal  tender 
It  had,  and  then  presented  the  note,  demanding 
payment  in  legal  tender.  A  few  minutes  after- 
wards the  bank  obtained  legal  tender,  and  sought 
to  pay  defendant,  but  he  could  not  be  found. 
Plaintiff  afterwards  made  frequent  offers  to  pay 
the  note  in  legal  tender,  but  defendant  refused 
to  receive  it  Held,  that  plaintiff's  failure  to 
pay  in  legal  tender,  on  the  day  the  note  matured, 
worked  no  forfeiture,  and  he  was  entitled  to  a 
decree  for  specific  performance.— Cheney  v.  Lib- 
by,  134  U.  S.  68, 10  S.  Ct  498,  33  L.  Ed.  818. 

By  a  contract  of  sale  of  real  estate  the 
purchasers  were  to  have  30  days  from  the  date 
of  the  contract  to  examine  the  tiUe,  and  were 
to  comnlete  the  purchase  if  the  title  was  ap- 
proved by  their  attorneys,  and  to  have  a  return 
of  their  part  payment  if  it  was  disapproved. 
The  vendor  agreed  to  at-  once  furnish  an  ab- 
stract of  title  to  the  premises.  Held  that,  in 
order  to  enforce  specific  performance,  the  pur- 
chasers were  bound  to  tender  the  remainder  of 
the  purchase  money  within  the  30  days,  and  the 
failure  of  the  vendor  to  furnish  the  abstract  of 
title  did  not  excuse  them  from  making  the 
tender,  so  far  as  their  right  to  specific  perform- 
ance was  concerned. — Kelsey  v.  Crowther,  102 
D.  S.  404,  16  S.  Ct  808,  40  L  Ed.  1017. 

^s>98.  Effect    of    delay    or    default    of 
plaintiff. 

See  44  Cent.  Dig.  Spec.  Perf.  88  199-SlA. 


— ^  In  general. 

See  44  Cent  Dig.  Spec.  Pert  88  299-804. 

Where  plaintiff,  for  a  small  consideration, 
received  a  contract  for  a  half  interest  with  de- 
fendant in  certain  lands,  he  cannot,  nine  years 
after  the  contract  was  made,  and  after  he  had 
reason  to  believe  defendant  had  repudiated  tho 
same,  and  two  years  after  he  had  actual  notice 
that  defendant  had  entered  into  possession  of 
the  land  under  a  deed,  without  any  tender  of 
money,  enforce  specific  performance  of  the  con- 
tract.—McCabe  V.  Matthews,  155  U.  S.  550,  15 
S.  Ct  190,  39  L.  Ed.  253. 

Equity  will  not  enforce  specific  performance 
of  a  contract  to  sell  lands,  executed  by  an  agent 
without  authority,  where  the  testimony  as  to 
a  ratification  by  the  principal  is  conflicting, 
especially  where  it  appears  that  the  property 
was  rising  rapidly  in  value.^De  SoUar  v.  Hans- 
come,  158  U.  S.  216,  15  S.  Ct  816,  39  U  Ed. 
956. 


—  Clianse  in  Talne  ef  proper- 
ty or  otner  eiroumstances. 

See  44  Cent  Dig.   Spec.  Perf.   88  305-310. 

A  husband,  in  whom  was  the  legal  title  of 
real  estate  in  trust  for  his  wife,  executed  a  con- 
veyance to  one  who  had  notice  of  the  wife^s 
equity,  receiving  a  portion  of  the  purchase 
money,  and  undertook  to  secure  the  execution 
of  a  deed  by  his  wife  comveying  her  equity,  when 
the  balance  of  the  purchase  money  was  to  be 
paid.  The  wife  refused  to  join  in  the  convey- 
ance, though  repeatedly  urged  thereto.  After 
the  lapse  of  two  years,  when  the  property  had 
seriously  depreciated  in  value,  she  tendered  a 
deed,  and  demanded  the  balance  of  the  purchase 
money.  Held,  that  her  bill  for  specific  perform- 
ance should  be  dismissed. — Holgate  v.  Eaton, 
116  U.  S.  33,  6  S.  Ct  224.  29  L.  Ed.  538. 

$s»101.  WaiTor  and  estoppel  to  urge 
objeotione  to  delay  or  of  de- 
fault. 

See  44  Cent  Dig.  Spee.  Perf.  88  290,  295,  311-817. 

Delay  in  the  payment  of  purchase  money 
is  no  defense  to  a  bill  for  specific  performance 
where  it  does  not  appear  from  the  stipulation 
between  the  parties  or  from  the  nature  of  the 
property  that  time  was  to  be  of  the  essence  of 
the  contract  especially  where  it  also  appears 
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that  the  vendor,  by  accepting  partial  payments 
and  demanding  performance,  nad  waiyed  her 
right  to  object  to  the  delay. — Brown  v.  Guar- 
antee Trust  &  Safe  Deposit  Co.,  128  U.  S.  403, 
9  S.  Ct  127.  32  L.  Ed.  468. 

IV.'  PROCEEDINGS   AND   REI<IEF. 

Jurisdiction  to  enforce  agreement  by  carrier  to 
issue  passes,  see  Courts,  ^=»299. 

Laches,  see  Equity.  ^=»72. 

Operation  of  judgment/  see  Equity,  ^=^31. 

Reopening  case  for  further  evidence,  see  Trial, 
^s»68. 

Review  of  final  judgment,  see  Appeal  and  Error, 
<g=s>84. 

^=»105.  Time    to    sue,    llmltationa,    and 
laohes. 

See  44  Cent  Dig.  Spec.  Perf.  §9  825-34;;    4  Cent 
Dig.  Assign,  i  26. 

A.  and  B.,  holding  each  large  amounts  of 
stock,  agreed  November  10,  1873,  to  pool  their 
Holdings  and  to  buy  in  enough  stock  in  addi- 
tion to  control  the  road.  It  appeared  that,  to 
equalize  their  holdings,  some  379%  shares  of 
A.'8  stock  must  be  transferred  to  B.,  the  agreed 
value  of  which  was  $6,521.36.  B.  then  gave  A. 
his  note  for  that  amount,  payable  one  year  from 
January  29,  1877,  and  A.  still  retaining  the 
stock,  B.  took  a  receipt  to  the  effect  that  the  note 
was  given  for  the  purchase  of  the  379  V^  shares 
"to  be  delivered  upon  payment  of  the  note." 
The  receipt  was  assigned  September  16,  1882, 
to  Mm  who,  in  January,  1883,  offered  to  pay 
B.*8  note,  and  demanded  the  stock,  and,  being  re« 
fused,  filed  a  bill  for  specific  performance. 
Meantime  A.,  who  was  president  of  the  road, 
became  indebted  to  it,  and  parted  with  his  stock 
in  the  spring  of  1878.  *  Held,  that  whether  the 
agreement  be  regarded  as  a  sale  on  condition,  or 
an  agreement  for  a  sale,  the  bill  was  barred  by 
laches.--Davison  v.  Davis,  125  U.  S.  90,  8  S.  Ct 
825,  31  L.  Ed.  635,  affirming  decree  (C.  C.)  Mun- 
dy  V.  Same,  20  F.  853. 

A  delay  of  two  or  three  years  before  claim- 
ing title  to  land  orally  promised  to  complainant 
and  bringing  suit  is  explicable  on  the  supposi- 
tion that  complainant  thought  her  rights  unen- 
forceable for  want  of  a  written  promise.— Brown 
v.  Sutton.  129  U.  S.  238,  9  S.  Ct  273,  32  L. 
Ed.  664. 

^s»112.  Pleadiss. 

See  44  Cent  Dig.  Spec  Perf.  H  856-881. 

^s»117.  -«—  Isavea,  proof,  and  Tarlaaee. 

See  44  Cent  Dig.  Spec.  Perf.  §9  377-381. 

An  allegation  in  a  suit  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  real 
property  that  the  vendee  sold  all  her  rights  un- 
der the  contract  to  complainant  is  supported  by 
a  contract  by  which  the  vendee  agreed  to  sell 
the  land  to  complainant,  and  by  a  deed  to  him, 
purporting  to  be  from  both  vendor  and  vendee, 
but  signed  only  by  the  latter,  reciting  the  trans- 
actions on  which  it  is  founded,— (1911)  Leu- 
man  V.  Jones,  32  S.  Ct.  18,  222  U.  S.  51,  56 
li.  Ed.  89,  affirming  decree  (1909)  33  App.  D. 
C.  7. 

^=:»118.  Evidenoo. 

See  44  Cent.  Dig.  Spec.  Pert.  ||  882-396. 


—  Weiglit  and  snflloleiioy. 

See  44  Cent  Dig.  Spec.  Perf.  SS  387-395. 

Deceased  lived  with  complainant  and  her 
husband  for  the  last  years  of  his  life,  and  re- 
garded them  as  his  children.  Complainant  had 
nursed  his  wife  in  her  last  sickness,  and  minis- 
tered assiduously  to  his  many  senile  wants. 
At  the  time  of  his  death  she  and  her  husband 
were  in  possession  of  a  house  and  lot,  whose 
title  was  in  deceased,  but  which  complainant 
alleged  ^e  had  orally  promised  to  convey  to  her. 


Deceased  had  evidently  bought  the  property  with 
that  intention,  and  several  witnesses  testified 
to  his  declarations  that  he  had  bought  the  place 
for  complainant  and  had  promised  to  build  a 
house  thereon  such  as  she  wanted,  in  considera- 
tion of  her  past  and  future  services  to  him.  He 
disclaimed  all  interest  in  the  plans  of  the  house, 
saying  that  it  was  to  be  as  complainant  wished, 
and  that  her  husband  was  superintending  the 
work.  Held,  that  though  the  most  direct  testi- 
mony came  from  complainant's  sister  and  broth- 
er-in-law, yet,  they  not  being  impeached,  the  oral 
promise  was  sufficiently  proven. — Brown  V. 
Sutton,  129  U.  S.  238,  9  S.  Ct.  273,  32  U  Ed. 
664.  • 

Specific  performance  of  an  alleged  contract 
by  an  employ^  to  procure  and  assign  to  his  em- 
ployer patents  for  any  inventions  he  might  make 
during  his  employment  will  not  be  enforced 
when  practically  the  only  evidence  of  the  exist- 
ence of  such  contract  consists  of  the  testimony 
of  the  einployer,  which  is  directly  contradicted 
by  the  employ^,  and  when  there  is  much  to  im- 
peach the  credibility  of  both  witnesses.— Dalzell 
V.  Dueber  Watch  Case  Mfg.  Co.,  149  U.  S. 
315,  13  S.  Ct.  886,  37  Lr.  Ed.  749,  reversing  de- 
cree (C.  C.)  Dueber  Watch  Case  Mfg.  Co.  v* 
Dalzell,   38   F.  597. 

To  entitle  a  vendee  to  the  specific  perform- 
ance of  a  parol  contract  for  the  sale  of  land, 
all  the  material  points  of  the  alleged  contract 
and  the  substantial  performance  of  the  condi- 
tions undertaken  by  the  vendee  must  be  clearly 
proven.— Rogers  Locomotive  &  Machine  Worka 
V.  Helm,  154  U.  S.  610,  14  S.  Ct.  1177,  22  lu 
Ed.  562. 

SPECULATION. 

See  Gaming,  «=s>10-14,  35-38. 

SPECULATIVE  DAMAGES. 

See  Damages,  ^=s>25,  26. 

SPEED. 

s^ 

Collision,  ^s»82,  90. 
Railroads,  <S=>315-317. 

Excessive  speed  as  contributory  negligence,  m% 

Master  and  Servant,  ^s»289. 
Regulation  of  commerce,  see  Commerce,  ^3>10. 
Regulations  as  denying  equal  protection  of  laws,. 

see  Constitutional  Law,  241. 

SPENDTHRIFTS. 

See  44  Cent.  Dig.  Spendthrifts. 
Validity  of  spendthrift  trusts,  see  Trusts,  it^^^% 

SPIRITUOUS  LKIUOAS. 

See  Intoxicating  Liquors. 

SPLITTING  CAUSES  OF  ACTION. 

Judgment  as  bar  to  another  action,  see  Judff-^ 
ment,  «=s>591-596. 

SPOLIATION. 

See  Alteration  of  Instruments. 

SPOLIATION  cLaIMS. 

See  Unitad  States,  «=>101. 
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SPONGES. 

« 

Commeree  regulations,  see — 
Commerce,  ^=»7,  3l,  61. 
Fish,  <8s»15. 

SPUR  TRACKS. 

Carrier's  charges,  see  Carriers,  ^=»26. 

For  private  industry  as  taking  property  without 

due  process,  see  Constitutional  Law,  ^=:>280. 
Regulations  by  interstate  commerce  csommission, 

see  Commerce,  ^=»85. 

STABLES. 

See  Livery  Stable  and  Garage  Keepers. 

Liability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,  ^;=»150,  201. 

STAINED  GLASS. 

Duty  on»  see  Customs  Duties,  ^=»25. 

STALE  DEMANDS. , 

Laches,  see  Equity,  ^=»67-^7. 

Mode  of  objections,  see  Equity,  ^=^214. 

STAMPS. 

Subject  of  larceny,  see  Larceny, 
Trading  stamps,  see^ 

Constitutional  Law,  ^=»154,  230 

Criminal  Law, 

Licenses,  ^=s>5. 


STAMP  TAX. 

See  Internal  Revenue,  ^=»18,  19. 

STARE  DECISIS. 

See  Conrts,  <S=988-116. 

STATE  BANKS. 

See  Banks  and  Banking,  «=>2-6,  46-82,  89-192, 
291. 

STATEMENT. 

Accused  or  other  persons  as  part  of  res  gestae, 
see  Criminal  Law,   <8=>362-368. 

Admissions,  see  Evidence,  ^=:»206r-265. 

By  parties  or  other  persons  as  part  of  res  ges- 
t«,  see  Evidence,  <9=»120-128. 

By    witness    inconsistent    with    testimony,    see 
Witnesses,  «=»379-397. 

Case    or    facts    for    purpose    of    review,    see- 
Appeal    and    Error,    i$=:»535-537,    544-554, 

567-573. 
Courts,  <®=>387(4). 

Declarations,  see — 
Criminal  Law,  ^==>422*427. 
Evidence,  <$=>268-274. 

Hearsay,  see  Evidence,  ^=s»315~318. 

Loss  under  insurance  policy,  see  Insurance,  ^^^ 
538-560. 

Mechanic*s  lien,  see  Mechanics'  Liens',  ^=s>133- 
157. 

Mining  location  or  claim,  see  Mines  and  Miner- 
als,   ^=921. 

Opening  statement,  see  Trial,  ^=»109. 
Plaintiff's  demand,  see  Pleading,  ^=^63. 


STATES. 

Scope-Note. 

[INCLUDES  the  several  bodies  politic  forming  by  their  union  the  United  States  of 
America ;  status,  organization,  powers,  and  relations  to  each  other  of  the  governments  ex- 
isting before  the  Constitution  of  the  United  States,  as  separate  colonies,  and  under  the 
articles  of  confederation ;  relations  to  the  United  States  and  to  each  other  under  the  Con- 
stitution ;  admission  of  new  states  into  the  Union ;  boundaries  of  states ;  status  of  states 
in  insurrection  or  rebellion,  and  of  seceded  and  confederate  states;  rights  and  powers 
of  state  governments  in  general,  of  state  legislatures,  and  of  governors  and  executive 
officers  and  agents  of  states  in  general ;  state  property,  contracts,  right  to  priority  of  pay- 
ment, indebtedness,  bonds,  and  other  securities;  claims  against  states;  and  actions  by  or 
against  states. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis-] 

Analysis, 

I.  Political  Status  and  Relations. 

4.  Status  under  Constitution  of  United  States,  and  relations  to  Unit- 
ed States. 

6.  Compacts  between  states. 

7.  Relations  of  states  to  foreign  nations. 

8.  New  states. 
9   Admission  of  territory. 

11.  Territorial  extent  and  boundaries. 

12.  In  general. 

13.  Establishment  of  boundaries. 

14.  Cession  of  territory. 

15.  Division  of  state. 
17.  Secession  from  Union,  and  status  of  seceded  states. 
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II.  Government  and  Officers. 

«=»64.  Special  or  temporary  appointment  or  employment. 
56.  Compensation  of  officers,  agents  and  employes. 

68.  Collection  and  enforcement  of  fees. 

83.  Public  improvements  and  works. 

III.  Property,  Contracts^  and  Liabilities. 

<8=>  89.  Disposition  of  property. 

IV.  Fiscal  Management,  Public  Debt,  and  Securities. 

^=»  117.  Contracts  involving  indebtedness  or  expenditures. 
119.  Limitation  of  use  of  funds  or  credit. 
135.  Warrants  and  certificates  of  indebtedness. 
139.  Construction  and  operation. 

145.  Bills  of  credit  and  other  securities  intended  to  circulate  as  money. 

146.  Bonds  and  other  securities. 

160.  Rights  of  payees  or  original  purchasers. 

167.  Payment  of  interest  and  coupons. 

168.  Actions. 

V.  Claims  Against  State. 

VI.  Actions. 

191.  Liability  and  consent  of  state  to  be  sued  in  general 

192.  Rights  of  action  by  state  or  state  officers. 
201.  Time  to  sue,  limitations,  and  laches. 
203.  Parties. 
208.  Pleading. 

213.  Execution  and  enforcement  of  judgment. 

214.  Appeal  and  error. 
216.  Costs. 

Cross-References. 


Territories. 
United  States. 

Constitutional  guaranties  as  to  privileges  and 
immunities  of  citizens  of  the  several  states,  see 
Constitutional  Law,  ^=»207. 

Courts,  see  Courts. 

Executive  power,  see  Constitutional  Law,  ^=» 
78-80. 

Injunction  against  enforcement  of  laws  prohib- 
iting transportation  out  of  state,  see  Injunc- 
tion, <©=»2I0,  211. 

Interstate  extradition,  see  Extradition,  ^=^23- 
41. 

Judgment  against,  conclusiveness  as  against  of- 
ficers, citizens,  or  taxpayers,  and  vice  versa, 
see  Judgment,  ^=9702. 

Legislative  power,  see  Constitutional  Law,  ^=» 
50-^5, 

Mandamus  proceedings  in  name  of  state,  see 
Mandamus,  ^=»146. 


Power  of  eminent  domain  and  delegation  there- 
of, see  Eminent  Domain,  ^s»4,  6-10. 

Power  to  define  and  punish  crimes,  see  Criminal 
Law,  ^=^5. 

Power    to    impose    license    tax,    see    Licenses, 

Power  to  protect  and  regulate  game,  see  Game, 

Power  to  regulate  commerce,  see  Commerce,  ^=> 
11-14. 

Power  to  regulate  pilots,  see  Pilots,  ^=9l. 

Power  to  tax,  see  Taxation,  ^=»3-13. 

Reversion  of  property  to  state  for  want  of  per- 
sons competent  to  hold,  or  take,  see  Escheat. 

Right  of  state  to  review  in  criminal  prosecu- 
tion, see  Criminal  Law,  ^=>\Q2A, 

State  as  person  entitled  to  copyright,  see  Copy- 
rights, ^=»20. 

State  militia,  see  Militia.  . 


I.  POLITICAIi  STATUS  AND  RIXA- 

TIOHS. 

See  Navigable  Waters,  ^=s>36,  42. 

Determination  of  boundary  between  state  and 
territory  as  political  question,  see  Constitu- 
tional Law,  ^=:>68. 

Jurisdiction  and  procedure  of  Supreme  Court  in 
determination  of  boundaries,  see  Courts,  ^=s» 
379. 

Jurisdiction  of  controversy  between  states  as 
to  division  of  indebtedness,  see  Courts,  ^=9 
804. 

Jurisdiction  of  offenses,  see  Criminal  Law,  ^=» 
89. 

Jurisdiction  of  offenses  on  Indian  reservation 
before  admission  of  territory  as  state,  see  In- 
dians, ^=»38. 


Powers  of  secretary  of  war  as  to  bridges  over 
interstate  waterways,  see  Navigable  Waters, 
«=»20. 

Republican  form  of  government,  iudicial  pow- 
ers, see  Constitutional  Law,  ^=9o8. 

^s»4.  Status  vnder  Constitntion  of  Unit- 
ed States,  and  relations  to  Unit* 
ed  States. 
See  44  Cent  Dig.  States.  |  S. 

A  railway  corporation  created  by  act  of  con- 
gress is  subject  to  the  control  of  a  state,  as  to 
reasonable  rates  for  transportation  wholly  with- 
in the  state,  where  nothing  in  the  act  creating 
it  indicates  an  intent  to  remove  it  from  such 
control,  and  the  enforcement  of  such  rates  will 
not  disable  it  from  discharging  aU  the  duties 
and  exercising   all  powers  conferred  by    con- 
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SressL— Reagan  v.  Mercantile  Trust  Co.,  154  U. 
.  413.  14  S.  Ct  1060.  38  L.  Ed.  1028. 

The  state  of  Wisconsin^  at  least  after  it  had 
given  its  consent  to  the  Northern  Pacific  Rail- 
road Company  to  enter  its  territory  and  con- 
struct its  road  (Act  April  10.  1865),  could  not, 
by  the  decisions  of  its  courts,  transform  that 
corporation,  which  was  formed  by  national  leg- 
islation for  national  purposes  and  interstate 
commerce,  into  one  of  a  local  character,  with 
rights  and  powers  restricted  b^  views  of  policy 
applicable  to  state  corporations. — Roberts  v. 
Northern  Pac.  R.  Co.,  158  U.  S.  1. 15  S.  Ct.  756, 
39  r..  Ed.  873,  affirming  judgment  (C.  C.)  North- 
ern Pac.  R.  Co.  V.  Roberts.  42  F.  734. 

Or.  Code,  |  82.  providing  for  pnnis*hment  of 
one  falsely  assuming,  with  intent  to  defraud,  to 
be  a  United  States  officer,  does  not  encroach  on 
functions  of  the  state  to  protect  its  own  citi- 
zens.— United  States  v.  Barnow,  36  S.  Ct  19, 
239  U.  S.  74,  60  L.  Ed.  155.  reversing  judg- 
ment (D.  C.)  221  F.  140. 

^=96.   Compacts  between  itatei. 

See  44  Cent  Dig.  States.  §  3. 

A  railroad  corporation  organized  under  the 
laws  of  one  state  when  authorized  so  to  do  by 
the  consent  of  the  state  which  created  it,  may 
accept  authority  from  another  state  to  extend 
its  railroad  into  such  state,  and  receive  a  grant 
of  powers  to  own  and  control,  by  lease  or  pur- 
chase, railroads  therein,  and  may  subject  itself 
to  such  regulations  as  maj  be  prescribed  bv  the 
second  state,  such  legislation  on  the  part  oi  two 
or  more  states  not  being,  in  the  absence  of  in- 
hibitory legislation  by  congress,  within  the  con- 
stitutional prohibition  of  agreements  or  con- 
tracts between  states. — St.  Louis  &  \S.  F.  Ry. 
Co.  V.  James,  161  U.  S.  545,  16  S.  Ct  621,  40 
L.  Ed.  802. 

Requiring  upon  notice  and  hearing  the  list- 
ing of  land  titles  for  taxation  for  certain  speci- 
fied years,  or.  in  default  thereof,  forfeiting  such 
title  to  the  state,  as  is  done  by  Act  Ky.  March 
15v  1906,  c  22,  art.  3,  does  not.  as  to  titles  un- 
der grants  from  the  state  of  Virgina,  violate  the 
provisions  of  the  compact  of  1789,  between  the 
states  of  Virginia  and  Kentucky  (Ky.  St  p. 
43),  for  the  security  of  private  rights  existing 
at  the  time  of  the  separation  of  the  states,  to  be 
determined  by  the  then  existing  laws  of  Vir- 
ginia.— (1911)  Kentucky  Union  Co.  v.  Common- 
wealth of  Kentucky.  31  S.  Ct.  171,  219  U.  S. 
140,  55  L.  Ed.  137.  affirming  judgments  (1907) 
106  S.  W.  2eq,  127  Ky.  667,  and  (1908)  108  S. 
W.  931,  128  Ky.  610.  Ill  S.  W.  362,  33  Ky. 
Law  Rep.  857. 

A  contract  between  the  states  of  VirginiH 
and  West  Virginia,  under  which  the  latter  as- 
sumed the  payment  of  her  just  and  equitable 
share  of  the  debt  of  the  original  state  6f  Vir- 
ginia at  the  time  of  the  creation  of  West  Vir- 
ginia as  a  state,  whoever  might  be  the  persons 
to  whom  ultimately  the  payment  was  to  be 
made,  was  established  by  the  provisions  of 
Const  W.  Va.  1861,  art.  8,  §  8,  for  the  assump- 
tion of  an  equitable  proportion  of  the  Virginia 
public  debt  existing  prior  to  January  1,  1861, 
and  of  Act  Va.  Alay  13,  1862  (Acts  1862-63, 
c  1),  consenting  to  the  formation  of  the  new 
state  on  those  terms,  and  of  the  sanctioning 
act  of  Congress  of  December  31,  1862  (chapter 
6,  12  Stat  633).  and  the  contract  so  established 
was  not  modified  or  affected  in  any  practical 
way  by  the  preliminary  suggestions  as  to  the 
special  mode  of  ascertaining  a  just  proportion 
of  the  debt,  contained  in  the  Wheeling  ordinance 
of  August  20j  1861,  for  the  formation  of  the 
new  state,  which  is  not  mentioned  in  any  of  the 
other  enactments.— Commonwealth  of  Virginia 
▼.  State  of  West  Virginia,  31  S.  Ct  330,  220 
U.  S.  1,  55  L.  Ed.  353. 

The  public  debt  of  the  original  state  of 
Virginia,  an  equitable  proportion  of  which  was 


assumed  by  West  Virginia  at  the  time  of  its 
creation  as  a  state,  need  not,  because  incurred 
for  local  improvements,  be  divided  according 
to  the  territory  in  which  the  money  was  ex- 
pended, since  in  form  the  debt  was  an  invest- 
ment which  generally  took  the  shape  of  a  sub- 
scription for  stock  in  a  corporation,  making  it 
an  adventure  on  behalf  of  toe  whole  state ;  all 
the  expenditures  having  the  ultimate  good  of 
the  whole  state  in  view. — Id. 

The  liabUity  of  the  state  of  West  Vir- 
ginia, assumed  at  the  time  of  its  creation  as 
a  state,  for  an  equitable  proportion  of  the 
public  debt  of  the  original  state  of  Virginia, 
was  not  discharged  by  changes  in  the  form  of 
the  debt,  nor  split  up  by  the  unilateral  attempts 
of  Virginia  to  apportion  specific  parts  to  the 
two  states. — Id. 

The  valuation  of  the  real  and  personal  prop- 
erty of  the  two  states  of  Virginia  and  West 
Virginia  on  the  date  of  their  separation,  ex- 
cluding slaves,  is  the  proper  basis  for  determin- 
ing the  equitable  proportion  of  the  public  debt  of 
the  original  state  of  Virginia  which  was  assumed 
by  the  state  of  West  Virginia  at  the  time  oi  its 
creation  as  a  state,  subject  to  the  qualification 
that  the  difference  between  Virginia's  share  on 
this  ratio  and  the  amount  which  her  creditors 
were  content  to  accept  from  her  should  be  de- 
ducted from  the  sum  to  be  apportioned.— Id. 

$=»7.  Relations  of  states  to  foreign  na- 

The  right  of  a  state,  in  the  absence  of  a 
treaty,  to  declare  an  alien  capable  of  inherit- 
ing or  taking  property  and  holding  the  same 
within  its  borders,  as  is  declared  by  Civ.  Code 
Cal.  §  671,  is  not  precluded  by  Const.  U.  S. 
art  1,  §  10,  declaring  that  "no  state  shall  en- 
ter into  any- treaty,  alliance,  or  confederation." 
— Blythe  v.  Hinckley.  21  S.  Ct  390,  180  U.  S. 
333.  45  L.  Ed.  557. 

^=98.  Hew  states. 
See  44  Cent.  Dig.  States,  SI  4»  K, 

^»9.  *^  Admission  of  territory* 

See  44  Cent.  Dig.  States,  S  4. 

On  the  admission  of  a  territory  as  a  state 
into  the  Union,  corporations  created  by  the  leg- 
islature of  the  territory  become  corporations  of 
the  state.— Kansas  Pac.  Ry.  Co.  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  112  U.  S.  414,  5  S.  Ct  208,  28 
L.  Ed.  794. 

Upon  the  admission  of  Oklahoma  into  the 
Union  under  Enabling  Act  June  16.  1906,  c. 
3335,  §  4,  34  Stat  271.  §  4,  "on  an  equal  foot- 
ing with  the  original  states,"  the  congressional 
requirement  that  the  Kansas  rates  should  be 
the  test  of  the  rates  which  the  Southern  Kansas 
Railway  Company  might  charge  the  inhabitants 
of  the  Indian  Territory,  made  by  Act  Cong.  July 
4,  1884.  c.  179,  23  Stat.  73,  reserving  to  Con- 
gress the  right  to  regulate  rates  until  a  state 
government  should  exist,  when  that  government 
should  possess  the  right  of  regulation,  ceased  to 
be  of  any  force,  and  the  whole  subject  of  domes- 
tic rates  passed  under  the  control  of  the  state. — 
State  of  Oklahoma  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  31  S.  Ct  434,  220  U.  S.  277,  55  L.  Ed. 
4G5. 

Upon  the  admission  of  Oklahoma  into  the 
Union  under  Enabling  Act  June  16,  1906,  c. 
3335,  f  4,  34  Stat  271.  the  congressional  re- 
quirement that  the  Karsas  rates  should  be  the 
test  of  the  rates  which  the  Chicago.  Kansas. 
&  Nebraska  Railway  Company  might  charge  the 
inhabitants  of  the  Indian  Territory  for  domes- 
tic shipments,  made  by  Act  March  2,  1887,  c. 
319,  24  Stat.  446,  reserving  to  Congress  the 
right  to  regulate  such  rates  until  a  state  govern- 
ment should  exist,  when  that  government  should 
possess  the  right  of  regulation,  ceased  to  be  of 
any  force  in  the  state,  and  the  whole  subject  of 
domestic  rates  passed  under  the  control  of  the 
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state.—State  of  Oklahoma  ▼.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  31  S.  Ct.  442,  220  U.  S.  302,  55  L,. 
£d.  474,  affirming  judgment  (1908)  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Territory,  97  P.  267,  21  Okl. 
334. 

The  power  of  Congress   under  Const,   art. 

4,  I  3,  to  admit  new  states  into  the  Union,  ex- 
tends only  to  their  admission  on  an  equal  foot- 
ing with  their  sister  states.— Coy le  v.  Smith,  31 

5.  Ct.  688,  221  U.  S.  559,  55  L.  Ed.  853,  af- 
firming judgment  (Okl.)  113  P.  944. 

The  constitational  duty  of  guaranteeing, 
each  state  in  the  Union  a  republican  form  of 
government  piivee  Congress  no  power  to  impose 
restrictions  m  admitting  a  new  state  into  the 
Union  which  deprive  it  of  equality  with  the  oth- 
er states. — Id. 

A  condition  'n  the  enabling  act  (Act  June 
16,  1906,  c.  3335,  34  Stat.  p.  267),  for  the  ad- 
mission of  Oklahoma  into  the  Union  on  an  equal 
footing  with  the  original  states,  that  the  capital 
of  the  state  shall  temporarily  be  at  the  cit^  of 
Guthrie,  and  shall  not  be  changed  therefrom 
previous  to  1913,  although  accepted  by  an  ir- 
revocable ordinance,  ceased  to  be  a  valid  limita- 
tion upon  the  power  of  the  state  after  its  ad- 
mission, and  cannot  override  any  subsequent 
repugnant  state  legislation. — Id. 

Congressional  regulations  in  an  enabling  act 
to  which  a  state  assents  as  a  condition  to'Tid* 
mission  to  the  Union  remain  in  force  after  such 
admission  *if  the  subject  iii  within  the  regulating 
power  of  Congress. — United  States  v.  Sandoval, 
34  S.  Ct.  1,  231  U.  S.  28,  58  L.  Ed.  107,  re- 
versing judgment  (D.  C.)  198  F.  539. 

I  The  regulations  governing  appeals  from  the 
federal  courts  in  the  Indian  Territory,  prescrib- 
ed by  Act  March  3,  1905,  f  12,  held  not  to  gov- 
ern an  attempt  to  review  In  the  Oklahoma  Su- 
preme Court  a  judgment  of  the  district  court  of 
that  state  in  a  case  transferred  from  a  federal 
court  in  the  Indian  Territory.— John  v.  Paulin, 

34  S.  Ct.  178,  231  U.  S.  583,  58  L.  Ed.  381, 
dismissing  writ  of  error  104  P.  365,  24  Okl.  630, 
and  106  P.  838, '24  Okl.  642. 

Admission  of  Oklahoma  on  an  equal  footing 
with  the  original  states  zives  it  authoriti^  to  en- 
act such  separate  coach  laws  not  in  conflict  with 
the  federal  Constitution  as  other  states  may  en- 
act.—McCabe  V.  Atchison,  T.  &  S.  F.  R.  Co., 

35  S.  Ct.  69,  235  U.  S.  151.  59  L.  Ed.  169.  af- 
firming decree  186  F.  966,  109  C.  C.  A.  110. 


^s>l  1.  Territorial  extent  and  boudaries. 

See  44  Cent.  Dig.  SUtes,  i§  6-18. 

— —  In  general. 


See  44  Cent  Dig.  States,  f  I  6-11. 

Under  Act  Va.  Dec.  20,  1783.  authorising 
her  delegates  in  congress  to  convey  to  the  Unit- 
ed States  all  her  right »  ttle,  and  claim,  as  well 
of  soil  as  of  jurisdiction,  "to  the  territory  or 
tract  of  country  within  the  limits  of  the  Vir- 
ginia charter^  situate,  lying,  and  being  to  the 
north-west  ot  the  River  Ohio."  and  under  the 
deed  made  in  punsuance  thereof,  the  boundary 
of  the  ceded  tract  was  fixed  at  low-water  mark, 
as  it  then  existed,  on  the  north  side  of  the  Ohio, 
and  that  line  now  remains  the  boundary  between 
Indiana  and  Kentucky.r-State  of  Indiana  v. 
State  of  Kentucky,  136  U.  S.  479,  10  S.  Ct. 
1051,  34  L.  Ed.  329. 

Where  the  middle  of  a  stream  is  the  bound- 
ary between  states,  that  boundarv  follows  any 
changes  in  the  stream  which  are  due  to  gradual 
accretion  or  degradation  of  its  banks.— State  of 
Nebraska  v.  SUte  of  Iowa,  143  U.  S.  359,  12  S. 
Ct.  396,  36  L.  Ed.  186. 

But  where  the  change  Is  of  a  sudden  and 
rapid  character,  such  as  occurs  when  a  river 
forms  a  new  course  by  going  through  a  bend, 
the  boundary  does  not  follow  the  change,  but 
remains  in  the  middle  of  the  old  channel. — ^Id. 

The  law  of  accretion  applies  to  the  Missouri 
river,  notwithstanding  that,  owing  to  the  swift- 


ness of  its  current  and  the  softness  of  its  banks, 
the  changes  are  more  rapid  and  extensive  than 
in  most  other  rivers.~Id. 

The  expressions,  "middle  of  the  Mississippi 
river"  and  **the  center  of  the  main  channel  of 
that  river,"  as  used  respectively  in  the  enabling 
acts  under  which  the  states  of  Illinois  and  Wis- 
consin were  admitted  ii.to  the  Union,  and  "mid- 
dle of  the  main  channel  of  the  Mississippi  riv- 
er," as  used  in  the  enabling  acts  of  Mietsouri  and 
Iowa,  all  being  descriptive  of  the  boundaries  of 
those  states,  are  synonymous  terms,  and  mean 
the  middle  of  the  main  navigable  channel,  or 
channel  most  used,  and  not  the  middle  of  the 
great  bed  of  the  stream,  as  defined  by  the  banks 
of  the  river.— State  of  Iowa  ▼.  State  of  Illinoii» 
147  U.  S.  1,  13  S.  Ct  239,  37  L.  Ed.  55. 

The  mere  selection  of  parties  to  settle  a 
boundary  line  between  two  states,  and  a  legis- 
lative adoption  of  their  report  by  one  of  the 
states,  does  not  amount  to  a  ^'compact"  or 
"agreement"  between  states,  which  they  are 
forbidden  by  the  constitution  to  make  without 
the  consent  of  congress,  until  the  one  state  has 
adopted  the  report  in  consequence  of  its  adop- 
tion by  the  other,  nor  even  then  unless  the 
boundary  established  leads  to  the  increase  or 
decrease  of  the  political  power  or  influence  of 
the  etates  affected.— SUte  of  Virginia  v.  SUte 
of  Tennessee,  148  U.  S.  508,  13  S.  Ct.  728,  37 
li.  Ed.  537. 

The  consent  of  congress  to  an  agreement  or 
compact  between  two  states  settling  the  bound- 
ary line  between  them  may  foe  implied  from 
circumstances,  and  the  fact  that  congress  ob- 
served the  boundary  as  thus  settled  in  the  as- 
signment of  districts  for  judicial,  revenue,  elec- 
tion, and  federiil  appointment  purposes,  for  a 
long  succession  of  years,  sufiiciently  establishes 
such  consent. — Id. 

In  the  treaty  ratified  February  19,  1821, 
settling  the  boundaries  between  the  possessions 
of  the  United  States  and  Spain  west  of  the 
Mississippi,  the  description,  after  fixing  a  line 
running  nOrth  from  the  Sabine  river  to  a  point 
on  the  Rio  Roxo,  or  Red  river,  continues  as 
follows:  "Then  following  the  course  of  the 
Rio  Roxo  westward,  to  the  degree  of  longitude 
100°  west  from  London  and  23"  from  Wash- 
ington" ;  then  running  due  north,  etc.  At 
the  end  of  the  description  are  the  words,  *'The 
whole  being  as  laid  down  in  Melish's  map  of 
the  United  States,  published  at  Philadelphia, 
improved  to  the  1st  of  January,  1818."  A 
subsequent  article  provides  for  the  appointment 
of  commissioners  and  surveyors  to  run  and 
mark  the  boundary,  whose  proceedings  are  to 
be  considered  a  part  of  the  treaty  itself.  The 
100th  meridian  as  laid  down  on  Melish's  map, 
was  in  fact  more  than  100  miles  east  of  the 
true  astronomical  meridian,  but  this  fact  was 
unknown  when  the  treaty  was  made.  Held^ 
that  the  negotiators  assumed,  for  the  purposes 
of  settling  the  controversy,  that  Melish*s  map 
was  in  the  main  correct,  but  that  the  provi- 
sion for  a  more  accurate  delimitation  by  a 
commission  indicated  an  intention  ta  adopt  the 
true  meridian;  further,  that  in  any  event,  as 
between  the  United  States  and  Texas,  each 
claiming  nnder  the  treaty,  the  matter  was  set- 
tled in  favor  of  the  true  100th  meridian  by  the 
act  of  congress  of  September  9,  1850.  c.  49 
(constituting  part  of  the  compromises  of  1850). 
which  was  accepted  by  Tfexas,  and  constituted 
a  convention  between  the  state  and  the  United 
States,  wherein  it  was  declared  that  the  bound- 
ary of  Texas  "on  the  north"  was  to  commence 
at  the  point  where  the  100th  meridian  inter- 
sects the  parallel  of  36**  30'  north  latitude,  and 
run  due  west  therefrom. — United  States  v.  State 
of  Texas,  162  U.  S.  1,  16  S.  Ct.  725,  40  L.  Ed. 
867. 

On  Melish's  map  of  1818  the  course  of  the 
Red  river  from  about  the  97th  meridian,  as 
there  laid  down,  going  westward*  is  northwest- 
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wardly  nearly  to  the  lOOtb  meridian,  as  there 
laid  down,  then  south  westward  ly  to  the  lOlst 
meridian,  and  then  northwestwardly  to  its 
source,  which  is  placed  a  little  to  the  northeast 
of  Santa  F€.  Neither  by  that  map  nor  by 
any  other  maps  made  prior  to  that  time  does 
there  appear  any  lar^e  confluent  coming  into  the 
river  on  the  north  side.  And  from  all  the  maps 
it  appears  that  in  1818  it  was  believed  that 
there  was  a  Red  river  having  its  source  near 
Santa  F6,  and  continuing  in  an  approximately 
eastward  direction  until  it  was  joined  by  other 
waters  near  the  Mississippi.  But  in  fact  the 
Red  river  has  two  branches,  which  join  a  little 
to  the  west  of  the  99th  meridian.  The  South 
Fork,  commonly  known  as  "Prairie  Dog  Town 
Fork  of  Red  River,"  has  its  source  in  tne  western 
part  of  Texas ;  and  from  its  point  of  junction 
with  the  North  Fork,  going  westward,  its  course 
^  a  little  north  of  west  to  the  100th  meridian, 
'^fhc  North  Fork,  tracing  up  stream,  has  a 
course  approximately  north  for  a  considerable 
distance,  and  then  northwestward  to  the  100th 
meridian.  Held,  that  the  call  in  the  treaty  for 
4  line  mnnlng  "westward"  on  the  Red  river  to 
the  100th  meridian  makes  the  South  Fork  the 
true  boundary;  further,  that  on  the  weight  of 
c9ie  evidence  the  South  Fork  is  in  fact  wider  and 
longer,  and  drains  a  much  greater  extent  of 
territory,  than  the  North  Fork,  and  for  this  rea- 
son, also,  is  to  be  considered  as  the  Red  river 
of  the  treaty:  and  that  this  view  is  strongly 
fortified  by  the  fact  that  all  maps  made  be- 
tween the  date  of  the  treaty  and  the  year  1860 
(when  the  Texas  legislature  passed  an  act  erect- 
ing the  territory  between  the  two  forks  into  the 
county  pf  Greer)  show  that  the  line  going  from 
east  to  west  followed  the  course  of  Red  river 
westward  until  it  crossed  the  true  100th  merid- 
ian at  or  near  the  southwest  comer  of  the 
present  territory  of  Oklahoma.— Id. 

Acquiescence  of  the  United  States  in  the 
claim  of  Texas  to  territory  constituting  a  part 
of  the  Indian  Territory,  and  erected  by  Texas 
into  the  county  of  Greer,  is  not  to  be  inferred 
from  the  fact  that  by  a  negotiation  between  the 
republic  of  Texas  and  the  United  States,  and 
an  act  of  congress  appropriating  money  in  ac- 
cordance with  the  settlement  reached,  the  Unit- 
ed States  made  compensation  in  money  for  arms 
and  property  taken  In  1843,  when  a  detachment 
of  Texas  troops  were  arrested  and  disarmed  in 
the  disputed  territory  by  an  officer  commanding 
United  States  troops;  it  appearing  from  the 
course  of  negotiations  that  the  determination 
of  the  question  of  the  territorial  boundary  was 
waived  by  both  parties.— Id. 

Nor  is  acquiescence  on  the  part  of  the  Unit- 
ed States  to  be  inferred  from  the  fact  that  con- 
gress, by  the  act  of  February  24,  1879,  creating 
the  Northern  judicial  district  of  the  state  of 
Texas,  named  among  the  counties  to  be  includ- 
ed in  such  district  the  county  of  Greer;  for 
it  was  competent  for  congress,  for  judicial  pur- 
poses, to  include  any  part  of  the  Indian  Ter- 
ritory within  a  judicial  district  established  in 
an  adjoining  state,  and  there  were  no  circum- 
stances connected  with  the  passage  of  the  act 
ahowiug  any  intention  to  settle  thereby  a  long- 
pending  controversy  in  respect  to  an  impor- 
tant part  of  the  territory  of  the  United  States, 
and  it  appears  that  since  that  time  the  United 
States  had  continuously  asserted  its  right  to 
the  disputed  territory.— Id. 

Nor  is  acquiescence  to  be  inferred  from  the 
fact  that  in '1886  the  postal  authorities  of  the 
United    States,    acting    upon    the   petitions    of 

S arsons  describing  themselves  as  "residents  of 
reer  county,  Texas,"  established  post  ofiBces 
at  Mangum  and  Frazier,  in  the  disputed  terri- 
tory, and  designated  them  as  in  Greer  county, 
Tex. ;  for  it  appears  that  during  the  same  year 
it   was    discovered   by   the   authorities    of   the 


post-office  department  that  these  post  offices 
were  in  the  disputed  territory,  and  that  there- 
upon their  designation  was  changed  so'  as  to 
locate  them  within  the  Indian  Territory,  since 
which  time  they  have  been  officially  known  and 
recognized  as  so  located.— Id. 

The  location  of  the  line  established  by  the 
treaty  is  to  be  determined  by  the  courses  of 
rivers,  and  by  degrees  of  latitude  and  longi- 
tude, uncontrolled  by  the  alleged  facts  that  the 
Spaniards,  on  first  taking  possession  of  the 
country  on  the  Red  river,  established  a  road 
or  trail  between  Natchitoches  and  Santa  F^, 
which  followed  the  North  Fork,  instead  of  the 
South  Fork;  that  the  South  Fork  may  have 
been  nntraveled  and  little  known  at  the  date 
of  the  treaty,  because  it  passed  through  a  diffi- 
cult country,  and  its  waters  were  bad  for 
drinking  purposes;  that  there  may  be  settlers 
in  the  disputed  territory  who  claim  title  under 
the  state  of  Texas;  or  by  the  fact  that  the 
state  has  expended,  large  amounts  of  money  in 
providing  a  public-school  system  for  the  in- 
habitants.— Id. 

The  boundary  line  between  the  states  of 
Kentucky  and  Indiana  is  established  and  de- 
clared to  be  as  delineated  and  set  forth  in  the 
report  of  commissioners  appointed  to  ascertain 
and  run  it,  and  in  the  map  accompanying  the 
same.— State  of  Indiana  v.  State  of  Kentucky, 
163  U.  S.  520,  16  S.  Ct  1162,  41  L.  Ed.  250. 

The  boundary  of  Kentucky  extends  to  low- 
water  mark  on  the  western  and  northwestern 
banks  of  the  Ohio  river ;  and  the  jurisdiction  of 
that  commonwealth,  for  all  the  purposei^  for 
which  any  state  possesses  jurisdiction  within 
its  territorial  limits,  is  co-extensive  with  its 
established  boundaries. — ^Henderson  Bridge  Co. 
v.  City  of  Henderson,  19  S.  Ct.  553,  173  U.  S.  • 
592,  43  L.  Ed.  823. 

The  boundary  line  between  the  states  of 
Tennessee  and  Virginia  is  established  as  de- 
scribed and  delineated  in  the  report  of  commis- 
sioners appointed  to  retrace  and  remark  such 
line,  with*  the  modification  necessitated  by  the 
compact  with  reference  thereto  expressed  in 
Act  Tenn.  Jan.  28,  1901,  and  Act  Va.  Feb.  9, 
1901,  and  assented  to  by  Congress  by  joint  res- 
olution of  March  3,  1901  (31  Stat.  1465).— State 
of  Tennessee  v.  State  of  Virginia,  23  S.  Ct. 
827,  190  U.  S.  64,  47  I/.  Ed.  956. 

Jurisdiction  is  acquired  by  an  Indiana  court 
by  service  of  process  on  the  Ohio  river  on  the 
Kentucky  side  of  the  low-water  mark  on  the 
Indiana  shore,  in  view  of  the  condition  con- 
tained in  Virginia  Compact  1789,  $  11,  that  the 
jurisdiction  of  the  proposed  state  of  Kentucky 
on  the  Ohio  river  should  be  "concurrent  only 
with  the  states  which  may  possess  the  opposite 
shores  of  the  said  river,"  which  condition  Con- 
gress necessarily  assented  to  and  adopted  when 
it  consented  to  the  Virginia  compact  by  Act 
Cong.  Feb.  4,  1791,  c.  4  (1  Stat.  189)  admitting 
Kentucky  to  the  Union.  Judgment,  Meyler  v. 
Wedding  (1899)  53  S.  W.  809,  107  Ky.  310,  21 
Ky.  Law  Rep.  1006,  92  Am.  St.  Rep.  347,  re- 
versed.—Wedding  V.  Meyler,  24  S.  Ct.  322,  192 
U.  S.  573,  48  Jj.  Ed.  570,  66  h.  R.  A.  833. 

Avulsion  by  the  Missouri  river,  the  middle 
of  whose  channel  forms  the  boundary  line  be- 
tween the  states  of  Missouri  and  Nebraska, 
works  no  change  in  such  boundary,  but  leaves 
it  in  the  center  of  the  old  channel.— (1904)  State 
of  Missouri  v.  State  of  Nebraska,  25  S.  Ct. 
155,  196  U.  S.  23,  49  L.  Ed.  372 ;  (1905)  State 
of  Missouri  v.  State  of  Nebraska,  25  S.  Ct. 
580,  197  U.  S.  577,  49  L.  Ed.  881. 

The  middle  of  the  channel  of  the  Missouri 
river,  according  to  its  course  as  it  was  prior 
to  the  avulsion  of  July  5,  1867,  decreed  to  be 
the  true  boundary  line  between  Missouri  and 
Nebraska.— Id. 
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As  between  tlie  states  of  the  Union,  long 
acquiescence  in  the  assertion  of  a  particular 
boundary,  and  the  exercise  of  dominion  and 
sovereignty  over  the  territory  within  it,  should 
be  accepted  as  conclusive,  whatever  the  inter- 
national rule  may  be  in  respect  to  the  acquisi- 
tion by  prescription  of  large  tracts  of  country 
claimed  by  both  states. — State  of  Louisiana  v. 
State  of  Mississippi,  26  S.  Ct.  408,  202  U.  S.  1, 
50  L.  Ed.  913. 

G^ie  chain  of  sea  sand  islands  running  from 
the  west  shore  of  Mobile  Bay,  in  the  state  of 
Alabama,  westward  to,  and  inclusive  of.  Gat 
Island,  in  the  state  of  Mississippi,  and  not  the 
sea  marsh  islands  previously  granted  to  the 
state  of  Lfouisiana,  was  meant  bv  the  provision 
in  tUe  Mississippi  enabling  act  of  March  1,  1817 
(3  Stat.  348,  c.  23,  §  2),  establishing  the  south- 
ern boundary  of  the  proposed  state  as  extend- 
ing westwardly  from  the  intersection  of  the 
eastern  boundary  with  the  Gulf  of  Mexico,  'In- 
cluding all  the  islands  within  6  leagues  of  the 
shore,''  to  the  most  eastern  junction  of  Pearl 
river  with  Lake  Borgne. — ^Id. 

All  islands  within  9  miles  of  the  coast  line 
of  the  Louisiana  marshes  at  the  eastern  ex- 
tremity of  St  Bernard  peninsula,  except  as 
restricted  by  the  deep-water  sailing  channel, 
regarded  as  the  boundary  between  the  states 
of  Mississippi  and  Louisiana,  were  granted  to 
the  latter  state  by  Act  April  8,  1812.  c.  50,  2 
Stat.  701,  admitting  Louisiana  into  the  Union, 
with  a  boundary  described  as  extending  along 
the  middle  of  the  Iberville  river  and  Lakes 
Maurepas  and  Pontchartrain  to  the  Gulf  of 
Mexico  and  thence  bounded  by  said  Gulf  to  the 
mouth  of  the  Sabine  river,  "including  all  islands 
within  8  leagues  of  the  coast." — Id. 

The  doctrine  in  pari  materia  cannot  be  in- 
*  voked  to  establish  a  preconcerted  design  by 
Congress,  in  the  several  enactments  providing 
for  the  admission,  respectively,  to  the  Union, 
of  the  states  of  Louisiana,  Mississippi,  and 
Alabama,  to  equalize  the  water  frontage  of 
those  states  on  the  Gulf  of  Mexico->especially 
in  view  of  the  fact  that,  when  Louisiana  was 
admitted  into  the  Union^  the  territory  now  com- 
posing the  coast  counties  of  Mississippi  was 
not  actually  a  part  of  the  Mississippi  territory, 
but  was  in  dispute  between  the  United  States 
and  Spain.— Id. 

The  deep  water  channel  sailing  line  emerg- 
ing from  the  most  eastern  mouth  of  Pearl  river 
into  Lake  Borgne,  and  extending  through  the 
northeast  comer  of  Lake  Borgne,  north  of 
Half  Moon  or  Grand  Island,  thence  east  and 
south  through  Mississippi  Sound,  through  South 
Pass,  between  Oat  Island  and  Isle  au  Pitre  to 
the  Gulf  of  Mexico,  decreed  to  be  the  true 
boundary  line  separating  the  states  of  Missis- 
sippi and  Louisiana  in  the  waters  of  Lake 
Borgne  and  Mississippi  Sound.— State  of  Louis- 
iana V.  State  of  Mississippi,  26  S.  Ct.  408,  202 
U.  S.  1,  50  L.  Ed.  913;  Id.,  26  S.  Ct  571,  202 
U.  S.  58,  50  L.  Ed.  934. 

The  boundary  line  between  the  state  of 
Iowa  and  the  state  of  Illinois  decreed  to  be 
the  middle  of  the  main  navigable  channel  of 
the  Mississippi  river.— State  of  Iowa  v.  State 
of  Illinois,  26  S.  Ct  571,  202  U.  S.  59,  50  L. 
Ed.  934. 

The  middle  of  the  north  ship  channel  of  the 
Columbia  river,  described  as  the  boundary  be- 
tween Oregon  and  Washington  in  Act  Feb.  14, 
185a  c.  33,  11  Stat  383,  admitting  Oregon  into 
the  Union,  remains  the  boundary,  subject  to  the 
changes  in  it  which  come  by  accretion,  and  is 
not  moved  to  the  other  channel  because  the 
latter,  in  the  course  of  years,  becomes  the  more 
important  and  is  properly  called  the  main  chan- 
nel of  the  river. — State  of  Washington  v.  State 
of  Oregon,  29  S.  Ct  47,  211  U.  S.  127,  53  L. 
Ed.   118. 

Oregon  cannot,  under  its  concurrent  juris- 
diction, under  Act  Cong.  Feb.  14,  1859,  c.  33, 11 


Stat  383,  over  the  Columbia  river,  make  crim- 
inal the  operation  of  a  purse  net  in  that  river 
within  the  territorial  umits  of.  the  state  of 
Washington,  under  authority  and  license  from 
that  state.  Judgment  (Or.  1908)  State  v.  Niel- 
sen, 95  P.  720,  reversed.— Nielsen  v.  State  of 
Oregon,  29  S.  Ct  883,  212  U.  S.  815,  53  L. 
Ed.  528. 

The  western  boundary  line  of  Missouri, 
extended  by  Act  Cong.  June  7,  1836,  c.  86,  5 
Stat.  34,  to  the  Missouri  river,  remains  the 
center  of  that  stream,  even  if.  by  erosion,  the 
result  may  be  to  take  from  Missouri  territory 
which  lies  east  of  the  original  boundary,  defined 
as  a  meridian  line  running  due  north  from  the 
mouth  of  the  Kansas  river.— State  of  Missouri 
V.  State  of  Kansas,  29  S.  Ct  417,  213  U.  S. 
78,  53  L.  Ed.  706. 

The  middle  of  the  main  channel  of  the  river 
is  what  is  meant  by  the  words  "the  middle  chan- 
nel of  said  river,"  in  Act  Feb.  14,  1859,  11  Stat 
383,  c.  33,  admitting  Oregon  into  the  Union,  with 
the  Columbia  river  as  its  northern  boundary. — 
State  of  Washington  v.  State  of  Oregon,  29  S. 
Ct.  631,  214  U.  S.  205.  53  L.  Ed.  969. 

The  middle  of  the  north  ship  channel  re- 
mains the  boundary,  subject  to  changes  by  ac- 
cretion, and  is  not  moved  to  the  other  channel 
because  the  latter,  in  the  course  of  years,  be- 
comes the  more  important,  and  is  properly  call- 
ed the  main  channel. — Id. 

The  widest  expanse  of  water  which  can 
reasonably  be  called  a  channel  is  what  is  meant 
by  the  words  "widest  channel*'  in  Act  Feb.  14, 
1859,  11  Stat  383,  c.  33.— Id. 

Desdemona  Sands  and  Snag  Island  are  with- 
in the  territorial  limits  of  the  state  of  Oregon; 
its  northern  boundary  being  described  as  a 
point  due  west  and  opposite  the  middle  of  the 
north  ship  channel  of  the  Columbia  river,  thence 
easterly  to  and  up  the  middle  channel  of  said 
river,  and,  where  it  is  divided  by  islands,  up  the 
middle  of  the  widest  channel.— Id. 

The  boundary  line  between  the  states  of 
Maryland  and  West  Virginia  from  the  head  wa- 
ters of  the  Potomac  to  the  Pennsylvania  line 
is  adjudged  to  be  the  '*Deakins*'  or  "old  sUte*' 
line,  run  in  or  about  the  year  1788,  which  ever 
since  has  been  recognized  as  the  boundary,  and 
has  served  as  such,  although  steps  have  been 
taken  from  time  to  time,  looking  towards  a  more 
effectual  legal  settlement  and  delimitation  of 
the  boundary,  none  of  which  have  been  effectual 
or  such  as  to  disturb  the  continuous  possession 
of  the  people  claiming  rights  up  to  the  bound- 
ary line.— State  of  Maryland  v.  State  of  West 
Virginia,  30  S.  Ct.  268,  217  U.  S.  1,  54  L.  Ed. 
645. 

The  state  of  West  Virginia  is  not,  as  against 
the  state  of  Maryland,  entitled  to  the  Potomac 
river  to  the  north  bank  thereof.  Her  title  runs 
only  to  high-water  mark  on  the  West  Virginia 
shore.— Id. 

The  south  bank  of  the  Potomac  river  at 
low-water  mark  on  the  West  Virginia  shore  is 
the  true  southern  boundary  line  of  the  state  of 
'Maryland. — State  of  Maryland  v.  State  of  West 
Virginia,  30  S.  Ct.  630,  217  U.  S.  577,  64  L. 
Ed.  888. 

The  true  boundary  between  Maryland  and 
West  Virginia  is  as  delineated  in  a  report  and 
accompanying  map  made  by  commissioners  ap- 
pointed by  Qie  Supreme  Court  to  mark  with 
suitable  monuments  the  old  state  line  as  the 
boundary  between  the  states  from  low- water 
mark  on  the  southern  bank  of  the  north  branch 
of  the  Potomac  river  to  the  Pennsylvania  line. 
—State  of  Maryland  v.  State  of  West  Virginia, 
32  S.  Ct  672,  225  U.  S.  1,  56  L.  Ed.  955. 

True  boundary  line  between  North  Carolina 
and  Tennessee  through  Slick  Rock  and  Tellioo 
basins  decreed  to  be  as  delineated  in  the  reiMtt 


[Sup.CtDlg.— Pftce  tmj 


STATES,  I 


of  the  commissioners  appointed  for  that  purpose. 
—State  of  North  Carolina  y.  State  of  Tennessee, 
36  S.  Ct.  004,  240  U.  S.  652,  60  I^.  EcL  847. 


— —  EatabUshmemt  of 

See  44  Cent.  Dig.  States,  |  12. 

In  a  suit  by  Indiana  against  Kentucky  to 
determine  the  right  of  jurisdiction  over  a  tract 
of  land  known  as  * 'Green  River  Island/'  now, 
by  the  gradual  fiUing  of  an  old  channel,  connect- 
ed with  the  Indiana  shore,  the  evidence  of  wit- 
nesses and  of  ancient  maps  being  indefinite  and 
conflicting  as  to  the  line  of  low-water  mark,  at 
the  time  of  such  cession,  it  is  decisive  in  favor  of 
Kentucky's  claim  that,  from  her  formation  as 
a  state,  she  continuously  claimed  and  exercised 
jurisdiction  thereof;  that  Indiana  never  exer- 
cised such  jurisdiction,  and  for  70  years  from  her 
formation  as  a  state  never,  by  legal  proceedings, 
questioned  Kentucky's  right;  that  in  1834  the 
United  States  circuit  court  for  the  district  of 
Kentucky,  in  an  action  at  law,  determined  the 
title  to  lands  thereon,  and  issued  process  thereto; 
that  under  2  Stat  c  35,  p.  277,  authorizing  a 
survey  of  the  public  lands  north  of  the  Ohio 
river,  the  United  States  surveyors,  in  December, 
1805,  treated  the  stream  north  of  the  island  as 
the  true  boundary ;  and  that  Indiana,  by  act  of 
February  27,  1875,  authorizing  the  appointment 
of  a  commissioner  to  act  with  one  from  Ken- 
tucky in  running  a  line  to  settle  the  disputes 
as  to  the  land  in  question,  directed  that  the  line 
of  the  government  survey  should  be  followed.— 
State  of  Indiana  v.  State  of  Kentucky,  136  U. 
S.  479.  10  S.  Ot  1051,  34  L.  Ed.  329. 

Within  what  are  recognized  as  the  terri- 
torial Umits  of  a  state  it  can  define  its  bound- 
aries on  the  sea  «nd  the  boundaries  of  its  coun- 
ties, and  the  state  of  Massachusetts  can  include 
Buzzard's  bay  in  one  of  its  counties.— Man- 
chester y.  Commonwealth  of  Massachusetts,  139 
U.  S.  240,  11  S.  Ct.  559,  35  L.  Ed.  159,  affirm- 
ing judgment  Commonwealth  v.  Manchester, 
152  Mass.  230,  25  N.  E.  113,  23  Am.  St.  Rep. 
820,  J9  li.  R.  A.  236. 

On  an  original  suit  in  the  supreme  court 
between  two  states,  to  settle  a  boundary  dispute 
arising  from  changes  in  the  course  of  a  river, 
costs  will  be  divided  between  the  parties,  since 
the  question  is  of  a  governmental  nature  in 
which  each  has  a  vital,  though  not  litigious, 
interest.— State  of  l^ebraska  v.  State  of  Iowa, 
143  U.  S.  359, 12  S.  Ct.  396,  36  L.  Ed.  186;  Id., 
145  U.  S.  519, 12  S.  Ct.  976,  36  L.  Ed.  798. 

A  suit  by  the  United  States  against  a  state 
to  determine  a  controversy  as  to  the  boundaries 
between  the  state  and  a  territory  of  the  United 
States  is  properly  brought  in  equity,  and  not  at 
law.— United  States  v.  State  of  Texas,  143  U. 
B.  621,  12  S.  Ct  488,  36  L.  Ed.  285. 

A  controversy  between  the  United  States 
and  a  state  concerning  the  boundary  between  the 
state  and  a  territory  of  the  United  States  does 
not  fall  within  the  principle  of  the  cases  which 
hold  that  the  courts  have  no  jurisdiction  to  deter- 
mine "political  questions."  That  principle  only 
applies  to  controversies  with  independent  na- 
tions, the  determination  of  which  is  committed 
to  the  executive  department  of  the  government. 
-Id. 

Const  art  3«  I  2,  extending  the  judicial 
power  of  the  United  States  "to  all  cases"  in 
law  and  equity  arising  under  the  constitution, 
laws,  and  treaties  of  the  United  States,  and  pro- 
viding that  the  supreme  court  shall  have  original 
jurisdiction  of  all  cases  "in  which  a  state  shall 
be  a  party,"  authorizes  the  supreme  court  to 
entertain  an  original  suit  brought  by  the  United 
States  against  a  state  to  determine  a  controversy 
as  to  the  boundary  between  the  state  and  a  ter- 
ritory of  the  United  States.— Id. 


The  charter  from  the  British  crown  to  the 
original  proprietors  of  the  Carolinas  provided  for 
the  beginning  of  their  northern  boundary  at  a 
point  "within  or  about  36  deg.  30  min.  northern 
latitude,  and  so  west  in  a  direct  line.'*  Several 
efforts  were  made  to  establish  this  line  after  the 
colonies  became  states,  but  it  remained  in  dis- 
pute until  the  state  of  Tennessee  was  formed 
from  the  western  part  of  the  state  of  North  Car- 
olina, after  which  the  states  of  Virginia  and 
Tennessee  appointed  a  joint  commission  to  set- 
tle the  boundary,  and  in  the  year  1803  the  two 
states  adopted  a  report  of  the  conmiission  by 
which  the  boundary  was  settled,  but  not  upon 
the  exact  parallel  of  latitude  mentioned  in  the 
British  charter,  the  effect  of  which  was  to  in< 
elude  within  the  state  of  Tennessee  a  strip  of 
land  several  miles  wide,  which,  if  the  parallel 
in  question  had  been  followed,  would  have  lain 
within  the  state  of  Virginia.  Held,  that  the 
state  of  Virginia,  having  acquiesced  in  such 
boundary  for  more  than  85  years,  could  not  re- 
quire a  new  boundary  to  be  run  upon  the  par- 
allel described.— State  of  Virginia  v.  State  of 
Tennessee,  148  U.  S.  503,  13  S.  Ct  728,  37  L. 
Ed.  537. 

Under  such  circumstances,  the  boundary 
should  not  be  disturbed  because  of  errors  in  the 
demarcation  of  the  line  adopted,  nor  because  of 
misapprehension  of  facto  m  respect  of  such 
demarcation. — Id. 

The  call  "within  or  about  the  36  deg.  30 
min.  northern  latitude,  and  so  west  in  a  direct 
line,"  did  not  require  that  the  parallel  of  lati- 
tude mentioned  should  be  strictly  followed.— Id. 

Monumenta  marking  the  line  between  the 
states  of  Missouri*  and  Iowa  run  and  located 
under  the  previous  decrees  of  the  court  having 
been  destroyed,  commissioners  are  appointed  to 
find  and  re-mark  portions  of  said  line. — State  of 
Missouri  v.  State  of  Iowa,  160  U.  S.  688,  16  S. 
Ct  433,  40  L.  Ed.  583. 

The  report  of  commissioners  appointed  to 
find  and  re-mark,  with  proper  arid  durable  mon* 
umento,  portions  of  the  boundary  lines  between 
Missouri  and  Iowa  which  had  become  obliterat- 
ed, is  confirmed,  and  the  line  in  controversy  es- 
tablished and  declared  to  be  as  delineated  and 
set  forth  in  the  report— State  of  Missouri  v. 
State  of  Iowa,  17  S.  Ct  290,  165  U.  S.  118, 
41  U  Ed.  655. 

The  cost  of  the  surveys  made  by  the  sur- 
veyors of  the  respective  states  in  a  boundary 
dispute,  pursuant  to  an  order  entered  by  the 
consent  of  both  parties,  should  be  equally  di- 
vided between  those  states. — State  of  Maryland 
v.  State  of  West  Virginia,  30  S.  Ct  630,  217 
U.  S.  577,  54  L.  Ed.  888. 

The  disputed  nart  of  the  boundary  line  be- 
tween North  Caroli^ia  and  Tennessee,  as  located 
by  commissions  appointed  in  1821  and  establish- 
ed by  each  state,  follows  the  Slick  Rock  Creek 
and  the  Fodderstack  ridge,  rather  than  the 
Hangover  ridge,  and  then  follows  the  main 
ridge  of  the  Unaka  Mountains  southwesterly 
crossing  the  Tellico  river. — State  of  North  Caro- 
lina V.  State  of  Tennessee,  35  S.  Ct  8^  235  U. 
S.  1,  59  L.  Ed.  97. 

^=»14.   Cession  of  territory. 

See  44  Cent  Dig.  States,  S9  18,  14. 

At  the  time  of  the  cession  by  the  state  of 
Kansas  to  the  United  States  of  exclusive  juris- 
diction over  the  Ft  Leavenworth  military  res- 
ervation, then  owned  by  the  United  States,  there 
was  a  railroad,  running  through  the  territory 
included  in  the  cession.  Beld,  that  a  law  of  the 
state,  making  a  railroad  company  whose  road 
was  not  included  by  a  lawful  fence  liable  to  the 
owner  of  cattle  killed  or  wouuded  by  ita  engines 
or  cars  for  the  full  value  of  the  animals  killed 
and  die  full  damage  to  those  wounded,  whether 
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the  killing  or  wouoding  wa^  caused  by  negligence 
or  not,  continued  in  force  in  the  reaermnon  aft- 
er the  cession.— Chicago,  R.  I.  &  P.  B.  Co.  y. 
McGlinn,  U4  U.  S.  542,  5  S.  Ct  1006,  29  L. 
Ed.  270. 

The  legislature  of  a  state  may  cede  to  the 
United  States  exclusive  jurisdiction  over  places 
needed  by  the  general  government  in  the  execu- 
tion of  its  powers,  and  such  cession  may  be  ac- 
companied with  any  conditions  not  inconsistent 
with  the  eflfective  use  of  the  property  for  the 
public  purposes  intended.—Ft.  Leavenworth  R. 
Co.  V.  Lowe,  114  U.  S.  525,  5  S.  Ct.  096,  29  L. 
Ed.  264:  Chicago,  R.  I.  &  P.  Ry.  Co.  ▼  Mc- 
Gllnn,  114  U.  S.  542,  5  S.  Ct  1005,  29  U  Ed. 
270. 

Laws  Kan.  1875,  p.  95,  ceding  to  the  United 
States  exclusive  jurisdiction  over  the  Ft.  Leav- 
enworth military  reservation,  with  certain  ex- 
ceptions as  to  service  of  process  and  taxation 
by  state  authorities,  constituted  a  valid  cession 
of  jurisdiction,  and,  though  made  without  any 
request  by  the  general  government,  yet.  as  it 
conferred  a  benefit,  its  acceptance  is  to  be  pre- 
aumed.— Benson  v.  United  States,  146  U.  S.  325, 
13  S.  Ct  60.  36  L,  Ed.  991. 

^s»15.  Diriaioa  of  state* 
See  44  Cent  Dig.  SUtes.  |  15. 

Congress,  after  the  admission  of  Loaiaiana 
into  the  Union,  could  not  take  away  any  por- 
tion of  that  state  in  admitting  Mississippi  to  the 
Union,  and  give  it  to  the  latter  state.— State 
of  Louisiana  v.  State  of  Mississippi,  20  S.  Ct 
408,  202  U.  S.  1,  60  U  Ed.  913. 

Moneys  and  securitiea  d^icated  to  payment 
of  the  debt  of  Virginia  must  be  considered  in 
determining  the  amount  due  that  state  by  West 
Virginia  as  the  proportion  of  the  debt  of  the 
original  state  of  Virginia  assumed  by  West  Vir- 
ginia.—-Commonwealth  of  Virginia  T.  State  of 
West  Virginia,  35  S.  Ct  795,  238  U.  S.  202,  69 
L.  Ed.  1272. 

Value  of  assets  dedicated  to  payment  of  Vir- 
ginia debt  to  be  considered  in  determining  debt 
assumed  by  West  Virginia  should  be  ascertain- 
ed as  of  January  1,  1861,  rather  than  of  June 
20,  1863,  in  view  of  Const  W.  Va.  1861-^, 
art  8,  i  8,  fixing  January  1, 1861,  as  such  date. 
—Id. 

The  ultimate  realization  by  Virginia  of  secu- 
rities dedicated  to  its  debt  is  not  the  measure 
of  their  value  when  determining  the  amount  due 
that  state  by  West  Virginia  as  a  proportion  of 
the  debt  assumed  by  West  Virginia. — Id. 

A  loan  by  Virppnia  to  a  railroad  was  not  an 
asset  in  determinmg  the  amount  due  that  state 
bv  West  Virginia,  to  be  valued  at  A  greater  sum 
than  the  gold  equivalent,  computed  as  of  Janu- 
ary 1,  1861,  of  payments  subsequently  made  in 
Confederate  moneys. — Id. 

The  master  could  not  value  a  loan  by  Vir- 
ginia to  a  railroad  at  more  than  the  moneys  real- 
ized therefrom  in  determining  the  amount  due 
that  state  by  the  state  of  West  Virginia.— Id. 

West  Virginia  should  be  credited  with  its 
proportion  of  the  face  value  of  Virginia  bonds 
forming  part  of  the  debt  to  be  divided,  which, 
being  held  by  United  States,  was  set  off  against 
a  claim  of  Virginia  for  interest  on  advances  to 
the  United  States.— Id. 

A  railway  bond  owned  by  Virginia  shbnld  be 
credited  at  its  face  value  when  '  determining; 
amount  due  that  state  by  the  state  of  West  Vir 

Slnia,  where  it  was  a  good  asset  at  its  face  value, 
anuary  1,  1861. — Id. 

A  deduction  for  expenses  ol  realization  from 
book  value  of  bank  shares  owned  by  Virginia 
may  .be  made  in  determining  the  value  of  its  as- 
sets.—Id. 

Ultimate  realization,  discounted  as  of  Jan- 
nary  1,  1801.  is  all  that  can  be  allowed,  in  the 
absence  of  evidence  of  actual  worth,  when  valu- 


ing securitiea  sold  by  Virginia  to  a  railroad 
company. — ^Id. 

Average  net  earnings  of  a  canal  company  for 
26  years  may  be  capitalized  at  6  per  cent,  to 
arrive  at  the  value  as  an  asset  of  the  stock  held 
by  Virginia  in  determining  the  amount  due  that 
state  by  West  Virginia,  where  there  is  no  other 
satisfactory  basis  for  a  valuation. — Id. 

Taxes  and  fines  paid  Virginia  by  certain 
counties  in  West  Virginia  after  its  organization 
cannot  be  credited  to  West  Virginia  in  determin- 
ing the  amount  due.  the  former  state  by  West 
Virginia.— Id. 

Crediting  West  Virginia  with  her  share  of 
assets  dedicated  by  Virginia  to  the  public  debt 
in  determining  the  amount  due  Virginia  by  West 
Virginia,  requires  that  West  Virginia  should  be 
charged  witn  moneys  and  securities  received 
from  Virginia. — ^Id. 

Assumption  by  West  Virginia  of  its  propor- 
tion of  the  public  debt  of  Virginia  embraces  in- 
terest as  well  as  principal,  in  view  of  Const  W. 
Va.  1861-63.  art  8,  i  8.— Id. 

West  Virginia  is  not  liable  for  the  interest 
rate  reserved  m  the  Virginia  bonded  debt  in  de- 
termining the  amount  due  the  latter  state  by 
West  Virginia.— Id. 

Interest  at  4  per  cent  from  January  1,  1861, 
to  July  1,  1891,  and  at  3  per  cent,  from  the 
latter  date,  should  be  allowed  therefor  in  de- 
termining the  amount  due  that  state  by  West 
Virginia. — ^Id. 

^=s»17.  Seosssion  from  TTadLtm,  and  stains 
of  seceded  states. 

See  44  Cent  Dig.  States,  |8  17-tL 

A  sale  of  a  railroad  under  the  provisions  of 
the  general  improvement  law  of  Florida  (Act 
Jan.  6,  1855),  made  during  the  War  of  the  Re- 
bellion by  the  persons  acting  as  governor  and 
officers  of  the  state,  in  their  capacity  as  ex  of- 
ficio trustees  of  the  general  improvement  fund, 
must  be  recognized  as  valid,  under  the  settled 
doctrine  that  the  acts  of  the  rebellious  states 
in  their  individual  capacities,  executive,  legisla- 
tive, and  judicial,  so  far  as  they  did  not.  tend 
to  impair  the  supremacy  of  the  national  author- 
ity or  the  constitutional  rights  of  citizens,  are 
to  be  treated  as  valid  and  binding.— Johnson  ▼• 
Atlantic,  G.  &  W.  I.  Transit  Co.,  156  U.  & 
618,  15  S.  Ct  520,  39  li.  Ed.  556. 

n.   GOVERNMENT  AND  OFFIOEBfl. 

Attorney  general,  see  Attorney  General. 

Board  of  agriculture,  delegation  of  legislatlTS 
powers,  see  Constitutioniu  Law,  ^=>€^. 

Control  by  Legislature,  of  acts,  rights,  and  lia- 
bilities of  counties,  see  Counties,  ^=s>24;  of 
munidpal  corporations,  see  Municipal  Cbrpo- 
ratiouB.  <P964-76. 

Federal  jurisdiction  of  action  against  governor 
for  wrongful  Imprisonment,  see  Courts,  ^=» 
414. 

Imprisonment  under  order  of  governor,  as  denisl 
of  due  process  of  law,  see  Constitutional  Law* 
<S=>255. 

Mandamus  to  state  boards  or  ofBcers,  see  Man- 
damus, ^=>63-119. 

Power  of  Legislature  to  establish  courts,  ses 
Courts,  «=»43. 

Power   to   regulate  insurance^   see   Insurancsb 

Water  board,  see  Waters  and  Water  Goarse% 

^5a>128» 

^s»54.  Special    or    temporarj    appoint* 
ment  or  emplojrmont. 

See  44  Cent  Dig.  SUtes,  9  S9. 

Where  an  act  of  the  legislature  provides  for 
the  appointment  of  an  agent  to  collect  certain 
claims  of  the  state  against  the  United  States, 
and  for  the  deliver/  to  him  of  all  papers  neces- 
sary to  the  establish rcent  of  such  claims,  and 
for  the  agent's  compensation^  the  power  of  an 
agent  appointed  thereunder  is  not  irrevocable^ 
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no  consideration  having  been  paid  for  t)ie  ap- 
pointment, and  is  revoked  by  an  act  repealing 
the  former  act  without  any  saving  dause,  no 
claims  having  been  delivered  to  the  agent.— State 
of  Missouri  v.  Walker,  125  U.  S.  339,  8  S.  Ct. 
929,  31  L.  Ed.  769. 

^=»56.   Gompeiuiatlon  of  offloers,  asents 
and  employes. 

See  44  Gent  Dig.  States,  »  87,  48.  81-87. 

^=s>5&.  —  Colleotion    and    enforeement 
of  fees. 

See  44  Cent  Dig.  States,  |  €6. 

Where  taxes  are  refunded  by  the  federal 
*  government  to  the  state  under  Act  March  2, 
1891,  c.  496  (26  Stat.  822),  which  provides  that 
no  money  so  refunded  should  be  paid  out  by  the 
state  or  any  person  to  any  attorney  op  agent 
under  a  contract  for  services,  the  comptroller 
cannot,  under  Act  Md.  1878,  allowing  plaintiff 
a  commission  on  all  money  recovered  by  him  for 
the  state  from  the  federal  government,  deduct 
for  plaintiff  his  commissions  from  any  sum  so 
paid  in  consequence  of  plaintiff's  exertions,  as. 
if  plaintDf  was  entitled  to  compensation  at  all 
by  reason  of  having  made  the  collection,  he  was 
bound  by  the  condition  on  which  the  state  re- 
ceived the  money.— Wailes  v.  Smith,  157  U.  S. 
271,  16  S.  Ct.  624,  39  Lr.  Ed.  698. 

^»83.  Pnblie  impvovements  and  works. 

See  44  Cent  Dig.  States.  S  84. 

In  the  exercise  of  the  power  of  a  state  to 
require  local  improvements,  essential  to  the 
health  and  prosperity  of  a  community  within  its 
borders,  to  oe  made,  the  fact  that  the  lands  to 
be  improved  are  situated  in  more  than  one  coun- 
ty cannot  affect  the  power  of  the  state  to  dele- 
gate authority  for  the  establishment  of  districts 
to  be  improved  to  the  supervisors  of  the  county 
containing  the  greater  part  of  the  lands. — Ha- 
gar  V.  Reclamation  Dist.  No.  108,  111  U.  S.  701, 
4  S.  Ct  663,  28  Jj.  Ed.  669,  affirming  Reclama- 
tion Dist  No.  108  V.  Hagar,  4  F.  366,  6  Sawy. 
667. 

in.  PROPEBTT,  GONTRACTS,  AND 


Disposal  of  public  lands,  see  Public  Lands, 

1&-185. 
Grant  of  land  to  state  in  aid  of  railroads,  see 

Public  Lands,  ^s>67,  68. 
Grant  of  school  and  university  lands  to  state, 

see  Public  Lands,  ^=s>51-64. 
Grant  of  swamp   lands   to   state,    see   Public 

Lands,  ^=s>68-^l. 
Islands,  see  Navigable  Waters,  ^=»42. 
Lands  under  navigable  waters,  see  Navigable 

Waters,  «=>36-88. 
Laws  impairing  obligation  of  contracts,  see  Ck>n- 

stitntional  Law,  ^=s>120-144. 

^=s>89.  Disposition  of  property. 
See  44  Gent  Dig.  SUtes,  |  88. 

The  undisclosed  intention  of  the  purchaser 
of  property  from  a  state  to  tender  "revenue 
bond  scrip*^  in  payment,  for  the  purpose  of  test- 
ing the  question  of  its  validity,  is  not  a  fraud 
that  entitles  the  agents  of  the  state  to  withhold 
possession  after  conveying  the  legal  title.  13 
C.  C.  A.  160,  65  F.  731  (1895)  affirmed.— Tindal 
V.  Wesley,  17  S.  Ot.  770,  167  V.  S.  204,  42  L. 
Ed.  137,  affirming  Judgment  Tindall  v.  Wesley, 
65  P.  TOl,  18  O.  O.  A.  160. 

rV.  FI80AI.    HAN AGEBCBNT,    PUBLIO 
DEBT,  AHD  SECURITIES. 

Impairing  obligation  of  contracts,  see  Constitn- 

donalLaw,  <gs>122, 142. 
Jurisdiction  of  controversy  between  states  as 

to  division  of  indebtedness,  see  Courts, 

304,  379. 


^=9117;  Oontraets    inTolvlns    indebted- 
ness  or  ea:pendltnres. 

See  44  Cent  Dig.  States,  S  116. 

Laws  1893,  p.  241,  c  99,  relative  to  exca- 
vations of  public  waterways  by  private  con- 
tract, with  liens  on  state  tide  lands  for  the 
compensation,  does  not  provide  for  the  con- 
tracting of  a  debt  by  or  on  behalf  of  the  state 
in  contravention  of  Const,  art  8,  |  3,  there 
being  merely  a  provision  for  the  lands  becom- 
ing liable  for  the  improvements  after  the  state 
has  parted  with  its  interest  therein.  Judgment, 
Seattle  &  L.  W.  Waterway  Co.  v.  Seattle  Dock 
Co.,  77  P.  845,  35  Wash.  503,  affirmed.— Seat- 
tle Dock  Co.  V.  Seattle  &  L.  W.  Waterway  Co., 
25  S.  Ct.  789,  195  U.  S.  624,  49  L.  Ed.  350. 

^=»I10.  Limitation   of   use   of  funds   or 
credit. 

See  44  Cent.   Dig.   States,  I  118;    U)  Cent  Dig. 
Const.  Law,  {  731. 

The  prohibition  in  Const.  Ark.  art.  10,  |  6, 
against  loaning  the  credit  of  the  state  "without 
the  consent  of  the  people  thereof,  expressed 
through  the  ballot  box,"  withdrew  the  authority 
given  by  Act  Ark.  March  18,  1867,  to  issue, 
without  such  consent,  in  aid  of  construction  of 
railroads,  bonds  of  the  state  which  should  be 
a  lien  on  the  property  of  the  company  receiving 
them. — McKittrick  v.  Arkansas  Cent  R,  Co., 
152  U.  S.  473,  14  S.  Ct  661,  88  L.  Ed.  5ia 

Laws  189^,  p.  241,  c.  99,  relative  to  exca- 
vation of  public  waterways  by  private  con- 
tract, with  liens  on  state  tide  lands  for  the  com- 
rmsation,  does  not  contravene  Const,  art.  12, 
9,  and  Id.  art.  8,  |  5,  providing  that  the  credit 
of  the  state  shall  not  be  given  to  any  individual, 
the  state  not  bein|  liable  to  discharge  the  lien, 
but  it  being  provided  that  the  lands  shall  be 
appraised,  and  not  sold  for  less  than  the  ap- 
praised value,  and  that  the  purchasers  shall  take 
subject  to  the  liens,  and  thi^,  if  the  preference 
right  purchasers  do  not  purchase  the  remedy 
of  the  contractor  shall  be  to  purchase  at  the  ap- 
praised value.  Judgment,  Seattle  &  L.  W.  Wa- 
terway Co.  V.  Seattle  Dock  Co.,  77  P.  845,  35 
Wash.  503,  affirmed.— Seattle  Dock  Co.  v.  Seattle 
&  L.  W.  Waterway  Co.,  25  S.  Ct  789,  195  U. 
S.  624,  49  L.  Ed.  350. 

^s»135.  Warrants  and  oortifloates  of  In- 
debtedness. 

See  44  Cent  Dig.  States,  (I  1S8-139. 

^s»139.  ..^  Gonstmction  and  operation. 

A  warrant  drawn  by  state  authorities  in 

{payment  of  an  appropriation  made  by  the  legis- 
ature  for  a  debt  due  from  the  state  to  an 
individual,  and  payable  upon  presentation  if 
there  be  funds  in  the  treasury,  cannot  be  deem- 
ed a  bill  of  credit,  in  violation  of  Const  U.  S. 
art  1,  }  10,  or  to  be  a  treasury  warrant  intend- 
ed to  circulate  as  money,  in  violation  of  Const. 
Tex.  1845,  art  7,  f  8,  although  the  state  directs 
its  officers  to  receive  such  warrants  as  money 
in  payment  of  certain  dues  to  the  state,  and  to 
deliver  them  to  those  who  would  receive  them  as 
money  in  payment  of  dues  from  the  state,  but 
not  to  reissue  them  when  once  they  come  back 
to  the  treasury  of  the  state.  Judgment  41  S. 
W.  157.  reversed.— Houston  &  T.  O.  R.  Co.  v. 
State  of  Texas,  20  S.  Ct  545,  177  U.  S.  66,  44 
L.  Ed.  673.  ^ 

^=»145.  Bills  of  credit  and  other  seonri- 
ties   intended    to   eironlate   as 
money. 
See  44  Cent  Dig.  States,  I  141. 

Coupons  for  interest  on  the  bonds  of  Vir- 
ginia, providing  that  the  state  will  pay  to  bear- 
er a  certain  amount  due  as  interest  at  a  certain 
day,  and  that  such  coupons  shall  oe  receivable 
at  and  after  maturity  for  taxes  due  the  state. 
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are  not  bills  of  credit,  within  the  meaning  of 
Const.  U.  S.  art  1.  §  10,  providing  that  no  state 
shall  "emit  bills  of  credit/'  as  such  coupons  are 
not  intended  to  circulate  as  money.— Poindexter 
V.  Greenhow,  114  U.  S.  270,  5  &  Ct.  903.  962. 
29  L.  Ed.  186;  Chaffin  v.  Taylor,  116  U.  S.  567, 
6  S.  Ot  518.  29  L.  Ed.  727. 

The  issue  of  reveru'^  bond  scrip  under  Act 
S.  C.  March  2,  1872,  to  relieve  the  state  of 
South  Carolina  of  all  liability  on  its  guaranty 
indorsed  upon  railway  bonds  by  authority  of 
Act  Sept.  15.  1868.  when,  as  this  statute  shows 
on  its  face,  there  was  no  outstanding  liability 
represented  by  the  guaranty,  comes  within  the 
prohibition  of  Const.  April  16. 1868,  art.  9,  |  10. 
against  issuing  scrip  except  for  the  redemption 
of  an  ''evidence  of  indebtedness  previously  is- 
sued" where  neither  statute  purported  to  be 
an  adjustment  of  a  claim  against  the  state* 
permitted  by  Const,  art.  14,  J  4.  Judgment, 
(C.  C.)  Robinson  v.  Lee,  122  F.  1012,  affirmed. 
—Lee  V.  Robinson.  25  S.  Ct  180.  196  U.  S.  64. 
49  L.  Ed.  388. 

^=»146.  Bonds  and  other  aeoviitles. 

See  44  Cent  Dig.  States,  IS  142-160. 

^a»lGO.  —  Riglita  of  pajees  or  origi- 
nal pnroliasera. 

See  44  Cent  Dig.  States,  iS  161.  152. 

A  state  cannot  be  compelled  to  pay  interest 
on  its  bonds  after  the  principal  has  become  due. 
unless  its  consent  to  pay  such  interest  has  been 
manifested  by  an  act  of  its  legislature,  or  by 
a  lawful  contract  of  its  executive  ofBcers.— 
United  States  v.  State  of  North  Carolina,  136 
U.  S.  211,  10  S.  Ot.  920,  34  L.  Ed.  336. 

No  authority  to  the  officers  of  the  state  of 
North  Carolina  to  bind  it  by  an  obligation  to 
pay  interest  on  bonds  after  maturity  can  be  im- 
plied from  Act  N.  C.  Dec.  22.  1852.  which  re- 
quires the  principal  of  bonds  issued  under  it  to 
be  made  payable  at  a  day  named  in  the  bonds, 
and  interest  coupons  to  be  attached  to  them, 
but  which  makes  no  mention  of  interest  after 
the  date  at  which  the  interest  is  payable. — Id. 

Where  a  state  executes,  registers,  and  de- 
livers its  bonds,  and  the  interest  coupons  attach- 
ed, in  the  home  state,  and  malEes  them  payable 
at  a  bank  in  another  state,  merely  for  the  con- 
venience of  the  bondholders,  the  payment  of  in- 
terest is  governed  by  its  own  laws,  and  not  by 
the  laws  of  the  state  in  which  the  bonds  are 
made  payable. — Id. 

Under  Acts  6a.  1866.  p.  127.  the  state  in- 
dorsed the  bonds  of  a  railroad  company  to  the 
amount  of  nearly  $2,000,000,  at  the  rate  of 
$10,000  per  mile,  taking  a  mortgage  as  securi- 
ty. Under  Acts  Ga.  1870,  p.  336.  the  state  was 
authorized  to  indorse  the  company's  bonds  to  the 
extent  of  $3,000  in  addition  to  the  $10,000,  but 
no  mortgage  was  reserved  to  the  state ;  and 
the  constitution  then  provided  that  the  credit 
of  the  state  should  not  be  given  unless  thf  whole 
of  the  property  of  the  company  aided  should  be 
bound  therefor.  The  bonds  did  not  refer  to  the 
mortgage  of  the  state  under  the  act  of  1866, 
nor  purport  to  be  secured  thereby.  On  default, 
in  1875.  the  state  bought  the  road,  and  after- 
wards sold  it  and  retired  the  first  bonds.  Held, 
that  the  holders  of  the  bonds  under  the  act  of 
1870  were  not  subrogated  to  the  mortgage  se- 
curity of  the  state  under  the  act  of  1866,  nor 
were  they  direct  mortgage  creditors  with  a  lien 
on  the  property. — Cunningham  v.  Macon  &  B. 
R.  Co.,  156  U.  S.  400,  15  S.  Ot.  361,  39  L.  Ed. 
47L 


— —  Payment    of    intorost    and 
oonpons. 

See  44  Cent.  Dig.  SUtes,  8  169. 

Under  Act  Va.  Jan.  14,  1882,  providing  that 
when  coupons  of  the  state  bonds  are  tendered  in 
payment  of  taxes  the  taxpayer  shall  be  requir- 
ed to  pav  the  taxes  in  money  but  that  the  cou- 
pons snaU  be  received  and  .receipted  for  and  sub- 


mitted to  the  proper  authorities  for  verification, 
when  the  taxpayer  shall  be  entitled  to  bring  an 
action  for  the  amount  so  paid,  a  mandamus  will 
lie  to  compel  the  treasurer  to  receive  coupons  so 
tendered  in  payment  of  a  revenue  license  to 
practice  law  under  Act  Va.  Feb.  7, 1884.-~Sands 
V.  Edmunds,  116  U.  S.  585,  6  S.  Ot  516,  29  K 
Ed.  739. 

(S:=s>168.  — .  Actions. 

See  44  Cent.  Dig.  States.  8  160. 

Individual  owners  of  bonds  issued  by  the 
state  of  North  Carolina,  each  of  which  is  se- 
cured by  a  separate  mortgage  of  ten  shares  of 
railroad  stock  belonging  to  that  state,  are  not 
necessary  parties  defendant  to  a  suit  bv  the 
state  of  South  Dakota,  as  the  owner  of  cer- 
tain of  these  bonds,  to  compel  payment  and  a 
subjection  of  the  mortgaged  property  to  tho 
satisfaction  of  the  debt— State  of  South  Da- 
kota V.  State  of  North  Carolina,  24  S.  Ct.  269, 
192  U.  S.  286,  48  L.  Ed.  448. 

V.  CLAIMS  AOAIUST  STATE. 

See  44  Cent  Dig.  SUtes.  ||  iei-177. 

Impairing  obligation  of  contract  see  Constitu- 
tional LaWf  ^=»142. 

VI.  AOTIOHS. 

Hearing  in  equity,  see  Equity,  ^=s>241. 
Jurisdiction  of  federal  courts  in  suits  against 

states,  see  Courts,  ^=s>  303-305. 
Jurisdiction  of  state  courts,  see  Courts,  ^s»489. 
Laches,  see  E^quity,  ^=»85. 
Reference,  see  Elquity.  ^=:»401. 
Review   sec   * 

Appeal  and  Error,  ^s»142,  327. 

Courts,  ^=9395. 
Right  to  maintain  action  under  Sherman  Law. 

see  Monopolies.  ^=»24. 

^»101.  Liability   and  consent   of   atata 
to  be  sned  in  general. 

See  44  Cent  Dig.  SUtes.  ||  179-184 ;   12  Cent.  Dig. 
Corp.  I  mo.  * 

County  treasurers  sought  to  be  enjoined  from 
collecting  state  taxes  because  of  an  asserted  con- 
tract exemption  from  taxation  were  endowed 
with  the  power  to  submit  the  rights  of  the 
state  to  judicial  determination  by  a  provision 
of  the  statute  under  which  the  taxes  were  levied, 
that,  if  the  state  is  interested  in  the  revenue  in- 
volved in  actions  against  county  auditors  and 
treasurers  for  performing  or  attempting  to  per- 
form their  duties,  the  state  auditor  shall  be 
informed,  who  shall,  in  turn,  notify  the  Attoiv 
ney  General.  *'who  shall  defend  said  action  for 
and  on  behalf  of  the  state." — Gunter  v.  Atlantic 
Coast  Une  R.  Co.,  26  S.  Ct.  252,  200  U.  S.  273, 
50  L.  Ed.  477. 

Suit  by  an  alien  to  enjoin  attorney  general 
and  county  attorney  from  enforcing  ^ti-Alien 
Labor  LaWj  Ariz.,  as  re];>ugnant  to  the  federal 
Constitution,  is  not  a  suit  against  the  state. — 
Truax  v.  Raich,  36  S.  Ct.  7,  239  U.  S.  33.  60 
L.  Ed.  131.  affirming  order  (D.  a)  Raich  ▼. 
Truax,  219  F.  273. 

^=>192.  Risbts    of    aetion    by    state    or 
state  oftoers. 

See  44  Cent  Dig.  SUtes,  S  Itf. 

Foreign  corporations  will  be  enjoined  at  the 
suit  of  the  state  of  Georgia  from  so  dlsdiarg- 
ing  sulphurous  fumes  from  their  worlcs  in  Ten- 
nessee as  to  pollute  the  air  over  large  tracts  of 
territory  in  Georgia,  and  to  cause  and  threaten 
wholesale  damage  to  forests  and  vegetable  life 
therein,  if  not  to  health.— State  of  Georgia  v. 
Tennessee  Copper  Co..  27  S.  Ct.  618,  206  U.  SL 
230.  51  L.  Ed.  1038.  11  Ann.  Cas.  488. 

Kansas,  having  recognized  the  right  to  ap- 
propriate the  waters  of  a  stream  for  irrigation 
purposes,  subject  to  the  condition  of  an  equi- 
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table  division  between  riparian  proprietors,  lA 
not  entitled  to  enjoin  Ck>lorado  from  diminishing 
^he  flow  of  the  Arkansas  river  by  appropriating 
its  waters  for  purposes  of  irrigation,  which  has 
resulted  in  reclaiming  large  areas  of  arid  lands 
in  Colorado,  while  the  influence  of  such  diminu- 
tion, though  of  perceptible  injury  to  some  por- 
tions of  the  Araansas  valley  in  Kansas,  has 
worked  little,  if  any,  detriment  to  the  great 
body  of  the  valley.— State  of  Kansas  v.  State  of 
Colorado,  27  S.  Ct.  656,  206  U.  S.  46,  51  L. 
Ed.  966. 

The  state  of  Iowa  has  an  interest  in  the 
condition  of  a  nonnavigable  lake  sufficient  to 
enable  it  to  maintain  a  suit  to  enjoin  drainage 
of  such  lake  by  one  without  title,  whether  the 
state  or  the  United  States-  owns  the  bed  of  tl^e 
lake.— Marshall  Dental  Mfg.  Co.  v.  State  of 
Iowa,  33  S.  Ct.  168,  226  U..  S.  460,  57  L.  Ed. 
300,  affirming  decree  State  v.  Jones,  122  N.  W. 
241,  143  Iowa,  398. 

^s»201.  Time    to    sue*   limitatioiiay    and 
laches. 

See  44  Cent  Dig.  States,  |  193. 

The  state  of  Georgia  has  not  been  guilty  of 
such  laches  as  bars  her  right  to  injunctive  re- 
lief against  the  pollution  of  air  over  large  tracts 
of  her  territory^  and  the  destruction  of  forests 
and  vegetable  life  therein  by  sulphurous  gases 
discharged  by  foreign  corporations  from  their 
works  in  Tennessee,  where  such  conditions  have 
not  obtained  until  recent  years,  and  the  dis- 
missal, without  prejudice  of  a  similar  bill  filed 
in  1904,  was  due  to  the  mistaken  belief  that 
changes  in  the  process  of  manufacture  then  in 
progress  would  remove  the  evil. — State  of  Geor- 
gia V.  Tennessee  Copper  Co.,  27  S.  Ct.  618,  206 
U.  S.  230,  51  L.  Ed.  1038,  11  Ann.  Gas.  488. 

^ss>Z03,  Parties. 

See  44  Cent.  Dig.  States,  §9  196,  196 ;  87  Cent  Dig. 
Parties,   f  47. 

*  Where  a  state  asks  for  an  order  of  the  court 
directing  that  certain  property  on  which  it  has 
levied  for  taxes  be  withdrawn  from  the  hands  of 
receivers  in  foreclosure  proceedings,  but  de- 
clines to  become  a  party  to  the  suit,  it  assumes  a 
position  in  which  it  is  not  bound  by  any  ruling 
of  the  court.— State  of  Georgia  v.  Jesup,  106  U. 
S.  458,  1  S.  Ct.  363,  27  L.  Ed.  216. 

Act  N.  C.  Feb.  12,  1855,  enacting  that  cer- 
tain railroad  stock  held  by  the  state  shall  be 
pledged,  together  with  any  dividends  that  may 
be  declared  thereon,  to  the  payment  of  certain 
bonds  and  interest  coupons  issued  by  the  state, 
does  not  create  an  actual  pledge,  but,  at  most, 
a  mortgage,  which  cannot  be  enforced,  as  the 
state  is  a  necessary  party,  and  cannot  be  sued. — 
Christian  v.  Atlantic  &  N.  C.  R.  Co.,  133  U.  S. 
233,  10  S.  Ct.  260,  33  L.  -Ed.  589. 

^=»ZO&.  Pleading* 

See  44  Cent.  Dig.  States,  |  199. 

Where  a  state  loaned  its  credit  in  aid  of  a 
railroad  by  indorsement  of  the  railroad  com- 
pany's bonds,  under  a  statute  (Act  Ala.  Feb.  11, 
1870)  providing  that  none  of  the  bonds  should 
be  sold  for  less  than  90  cents  on  the  dollar,  and 
making  the  directors,  officers,  incorporators,  and 
stockholders  guilty  of  a  violation  of  that  provi- 
sion individually  liable  for  the  loss  incurred  by 
the  state  in  consequence  thereof,  a  declaration, 
in  an  action  by  the  state,  setting  out  that  a 
large  number  of  bonds  were  sold  for  less  than 
90  cents,  but  failing  to  connect  that  fact  with 
'  nv  loss  suffered  by  the  state^  is  demurrable  as 
failing  to  state  a  cause  of  action.— State  of  Ala- 
bama v.  Burr,  115  U.  S.  413,  6  S.  Ct.  81,  29  L. 
Ed.  435. 

Where  a  state  loaned  its  credit  to  a  railroad 
company  by  indorsing  its  bonds  under  a  statute 
(Act  Ala.  Feb.  19, 1867)  which  provided  that  the 


stockholders  should  be  individually  liable  for  all 
losses  incurred  by  the  state  in  consequence  of 
frauds  perpetrated  by  the'  company,  a  declara- 
tion setting  out  gross  frauds  of  the  company,  its 
officers  and  agents,  on  innocent  stockholders,  but 
failing  to  connect  them  with  the  loss  suffered 
by  the  state,  which  was  in  fact  caused  by  a  de- 
ficiency in  the  value  of  the  security  for  its  loan 
of  credit  stipulated  for  in  the  act,  is  demurrable 
as  failing  to  st^te  a  cause  of  action.— Id. 

Under  Act  Ala.  Feb.  19,  1867.  authorizing  a 
loan  of  the  state's  credit  in  aid  of  a  railroad  by 
the  indorsement  of  its  bonds  by  the  governor  on 
certain  facts  being  made  to  appear,  and  making 
the  stockholders  individually  liable  for  the  pay- 
ment of  all  bonds,  the  indorsement  of  which  is 
fraudulently  obtained  by  the  company,  or  which 
were  sold  at  less  than  90  cents  on  the  dollar,  and 
for  all  other  losses  incurred  by  the  state  in  con- 
sequence of  any  other  fraud  of  the  company,  a 
declaration  in  an  action  by  the  state  against  the 
stockholders,  which  does  not  seek  to  enforce  a 
liability  on  the  bonds,  but  which  sets  up  the 
obtaining  of  an  indorsement  of  a  fraudulent 
overissue  of  bonds  as  a  cause  of  action,  is  de- 
murrable.—-Id. 

^s>Z13,  Ezeovtlon   and    enforoement   of 
Judgment. 

See  44  Cent.  Dig.  SUtea,  f  201. 

Execution  will  not  issue  on  a  money  judg- 
ment against  a  state^  where  the  Legislature  has 
not  met  since  rendition  of  the  judgment  and 
will  not  meet  until  assembling  of  new  Legisla- 
ture, the  members  of  which  had  not  been  chosen. 
—Commonwealth  of  Virginia  v.  State  of  West 
Virginia,  36  S.  Ct.  719,  241  U.  S.  531,  60  L.  Ed. 
1147. 

^=>214«  Appeal  and  error. 

See  44  Cent.  Dig.  SUtes,  |  202. 

« 

Where,  in  a  suit  against  persons  for  prop- 
erty which  they  claim  to  hold  as  custodians  of 
the  state,  the  state  does  not  intervene,  but  ex- 
pressly refuses  to  submit  its  rights  to  the  juris- 
diction of  the  court,  it  cannot  have  reviewed  the 
refusal  of  the  court  to  dismiss  the  complaint 
against  the  defendants  on  the  suggestion  of  the 
state  that  the  action  was  really  against  the 
state,  brought  without  its  consent,  and  that  the 
court  had  no  jurisdiction.— State  of  South  Caro- 
lina V.  Wesley,  155  U.  S.  542, 15  S.  Ct  230,  39 
L.  Ed.  254. 

^=s>215.  Oosts. 

See  44  Cent  Dig.  States,  |  20S. 

Costs  are  properly  allowed  to  defendants  on 
the  dismissal,  by  the  Supreme  Court  of  the 
United  States,  of  the  bill  filed  on  behalf  of 
the  state  of  Missouri  against  the  state  of  Illinois 
and  the  sanitary  district  of  Chicago,  to  restrain 
the  discharge  of  the  sewage  of  Chicago  through 
an  artificial  canal  into  the  Mississippi  river. — 
State  of  Missouri  v.  State  of  Illinois,  26  S.  Ct 
713,  202  U.  S.  598,  50  L.  Ed.  1160. 

STATION  AGENTS. 

Fellow  servants  of  firemen,  see  Master  and  Serv- 
ant, <9=»198. 

STATUTES. 

Duty  on,  see  Customs  Duties,  ^=»37. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 
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STATUTES. 

Scope-Note. 

[INCLUDES  written  laws  in  general,  and,  more  particularly,  legislative  acts;  their 
enactment,  amendment,  revision,  codification,  suspension,  expiration,  repeal,  and  revival; 
requisites,  validity,  construction,  operation, . and  effect  of  statutes  in  general;  and  plead- 
ing and  proof  of  statutes. 

[For  retatdd  matters  under  other  topics,  /see  cross- references  lifter  analysis.] 

Analysis, 

I.  Enactment,  Requisites,  and  Validity  in  General. 

<g=»5.  Powers  of  Legislature  at  special  or  extra  sessions.  , 

6.  Powers  of  separate  houses  or  branches  of  Legislature. 
12.  Introduction  of  bills. 
17.  Passage  of  bills. 

20.  Number  of  votes  required. 

25.  Approval  or  veto  by  executive  authority. 

30.  Effect  of  adjournment  of  Legislature. 

45.  Validity  and  sufficiency  of  provisions. 

47.  Certainty  and  definiteness. 

49.  Possibility  of  performance  or  enforcement. 

61.  Re-enactment,  recital,  or  incorporation  of  previous  act. 

63.  Validity  of  provisions,  of  territorial  statutes. 

64.  In  general. 

^  65.  Contravention   of  organic  act  or  other  fundamental 

law. 
66. Disapproval  by  Congress. 

67.  Determination  of  validity  of  enactment. 

68.  ' Judicial  authority  and  duty  in  general. 

64.  Effect  of  partial  invalidity. 

II.  General  and  Special  or  Local  Laws. 

«=>79.  Grant  and  regulation  of  franchises,  privileges,  and  immuni- 
ties. 
80.  Creation  and  regulation  of  corporations  and  corporate  of- 
fices. 

90.  Incorporation,  alteration,  and  dissolution  of  municipalities. 

91.  Classification  of  counties,  towns,  and  municipal  corpora* 

tions. 

92.  Grounds  and  validity. 

93.  Validity  of  acts  relating  to  classes. 

94.  Regulation   of  government  and  affairs  of   counties,   towns« 

and  municipalities  in  general. 

97.  Establishment  and  regulation  of  highways,  bridges,  and  oth- 

er public  works. 

98.  Establishment,  organization,  and  jurisdiction  of  courts. 
104.  Curative  statutes. 

III.  Subjects  and  Titles  of  Acts. 

107.  Acts  relating  to  one  or  more  subjects. 

109.  Expression  in  title  of  subject  of  act  in  general. 

110.  Titles  and  provisions  of  acts  relating  to  particular  subjects. 

112. Franchises,  privileges,  and  immunities. 

113.  Corporations  and  corporate  offices. 

115.  Rights  of  property,  transfers,  and  incumbrances. 

117.  Civil  remedies  and  proceedings. 

118.  -: —  Crimes  and  criminal  prosecutions  and  punishments. 

120.  Counties,  towns,  and  municipal  corporations. 

121.  Taxation,  licenses,  and  public  funds. 

123.  Highways,  bridges,  and  other  public  works. 
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IV'.  Amendment,  Revision,  and  Codification. 

€=»143.  Invalidity  of  amendatory  act  as  affecting  act  amended, 

V.  Repeal^  Suspension,  Expiration^  and  Revival. 

€=5:149.  Power  to  repeal  in  general. 

160.  Implied  repeal  by  act  relating  to  same  subject. 

161.  In  general. 

162.  Repeal  of  special  by  general  act. 

166.  Repeal  by  re-enactment. 

167.  Repeal  by  revision  or  codification. 

168.  Invalidity  of  repealing  act. 

169.  Repeal  of  repealing  or  amendatory  act  as  revival  of  act  re- 

pealed or  amended. 

VI.  Construction  and  Operation. 

(A)  Generai.  Rules  of  Construction. 

<S=>  180.  Intention  of  Legislature. 

181.  In  general. 

183.  Spirit  or  letter  of  law. 

187.  Meaning  of  language. 

188.  In  general. 

189.  Literal  and  grammatical  interpretation. 

194.  General  and  specific  words. 

204.  Statute  as  a  whole,  and  intrinsic  aids  to  construction. 

210.  Preamble  and  recitals. 

211.  Title,  headings,  and  marginal  notes. 

212.  Presumptions  to  aid  construction. 

213.  Extrinsic  aids  to  construction. 

214.  In  general. 

215.  Contemporary  circumstances. 

216.  Motives  and  opinions  of  legislators. 

217.  History  and  passage  of  act. 

218.  Contemporaneous  construction  in  general. 

219.  Executive  construction. 

223.  Construction  with  reference  to  other  statutes. 
224. In  general. 

225.  Statutes  relating  to  same  subject-matter. 

225%.  Re-enactment  of  or  reference  to  former  statute 

and  adoption  of  provisions  previously  construed. 

226.  Construction   of  statutes  adopted  from  other  states  or 

countries. 
228.  Provisos,  exceptions,  and  saving  clauses. 
231.  Revisions  and  Codes. 
233.  Construction  as  including  or  binding  government. 

(B)  Particular  Classes  of  Statutes. 

^=s»238.  Legislative  grants. 
241.  Penal  statutes. 

(C)  Time  of  Taking  Effect. 

[No  paragraphs  or  references  in  tMs  Digest    But  see  44  Cent  Dig.  Statut 
§§  329^341.] 

(D)  Retroactive  Operation. 

261.  Nature  of  retroactive  operation  in  general. 

265.  Statutes  impairing  vested  rights. 

268.  Curative  statutes. 

272.  Repealing  acts. 

276.  Liabilities  incurred. 

276.  Actions  and  other  proceedings  pending. 

277.  Saving  clauses. 

278.  Prospective  construction  of  retrospective  laws. 
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VII.  Pleading  and  Evidence. 

279.  Pleading  public  statutes. 

282.  Evidence  as  to  public  statutes. 

283.  Presumptions  as  to  enactment 

285.  Legislative  journals  and  other  records. 

288.  Evidence  as  to  foreign  statutes. 
290.  Other  countries. 


Cross-References, 


For  statutes  relating  to  particular  subjects,  see 

the  various  specific  topics. 
Authority  in  federal  courts  of  decisions  of  state 

courts  as  to  validity  and  construction  of  state 

statutes,  see  Courts,  €=»366. 
OhargrinfT  statutory  offenses,  see  Indictment  and 

Information,  ^=»107-110. 
Constitutionality,  see  Constitutional  Law. 
Enforcement  in   federal  court  of  rights  under 

state  statutes,  see  Courts,  ^=»371. 
Jurisdiction  of  federal  courts  in  cases  arising 

under  laws  of  United  States,  see  Courts, 

283-297,  490. 


Laws  impairing  obligation  of  contracts,  see  Con- 
stitutional Law,  48=>113-183.      . 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, «=s»lll-116. 

Restraining  enforcement,  see  Injunction,  ^=»85. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Statute  of  limitations,  see  Limitation  of  Ac- 
tions. 

Statutes  in  conflict  with  treaty,  see  Treaties. 

Statutory  new  trial  as  of  right,  see  New  Trial, 

«=s>180. 
Validity  of  retrospective  and  ex  post  facto  laws, 

see  Constitutional  Law,  ^s»19O>203. 


I.   ENACTMENT.   REQUISITES.  AND 
VAUDITT  IN  OENEBAIm 

Determination  of  validity  of  initiative  and  ref- 
erendum as  political  question,  see  Constitu- 
tional Law,  «=s>68(l). 

Jurisdiction  of  supreme  court  to  determine  va- 
lidity of  initiative  law,  see  Courts,  ^=:9394(3). 

Partial  invalidity  of  municipal  ordinances,  see 
Municipal  Corporations,  ^s^lll. 

^B»6.  P^rvrem    of  I«esislatiire   at   special 
or  extra  sessions. 

See  44  Cent.  Dig.  Statut.  9  4. 

Where  the  General  Assembly  has  been  con- 
vened by  the  Governor  in  extraordinary  sesaioii 
to  meet  on  a  day  named  to  consider  certain 
designated  subjects,  the  Governor  may  subse- 
quently before  the  '  day  stated  issue  anotiier 
proclamation  submitting  additional  subjects  to 
the  consideration  of  the  extra  session. — Hunter 
V.  (^ity  of  Pittsburgh,  2a  S.  Ct.  40,  207  U.  S. 
161,  52  L.  Ed.  151,  affirming  judgment  In  re 
City  of  Pittsburgh,  66  A.  348,  217  Pa.  227 ;  Ap- 
peal of  Hunter,  Id. 

Act  Feb.  7,  1906  (P.  L.  7),  authorizing  ci- 
ties in  close  proximity  to  be  united,  and  provid- 
ing for  the  temporary  government  of  the  consol- 
idated city,  and  the  payment  of  debts,  etc.,  is 
within  the  scope  of  a  proclamation  of  the  Gov- 
ernor calling  an  extra  session  for  the  purpose 
of  enabling  cities  in  close  proximity  to  be  united 
in  one  municipality. — Id. 

^=96.   Powers     of     separate     bouses     or 
braaebee  of  IfeKlslatiire. 
See  44  Cent.  Dig.  Stetut  8  6. 

An  act  of  congress  providing  a  national 
currency  secured  b^  a  pledge  of  United  States 
bonds,  and  which,  in  furtherance  of  that  object, 
and  also  to  meet  the  expenses  of  executing  the 
law,  imposes  a  tax  on  the  notes  in  circulation 
of  banking  associations  organized  thereunder,  is 
not  a  revenue  bill,  such  as  the  constitution  de- 
clares must  originate  in  the  house  of  represen- 
tatives. Therefore  the  taxing  provisions  of  the 
national  bank  law,  as  contained  in  the  forty- 
first  section  thereof,  are  not  invalid  because 
they  originated  in  the  senate  after  the  law  had 
first  passed  the  house.— Twin  City  Nat.  Bank  v. 
Nebecker,  17  S.  Ct  706,  167  U.  S.  196,  42  L. 
Ed.  134. 

Bills  for  other  than  tax  purposes,  but  which 
may  incidentally  create  revenue,  such  as  Act 
Feb.  12,  1901,  cc.  353,  354,  31  SUt.  767,  774, 


and  Act  Feb.  28,  1903,  c  866,  32  Stat  909, 
for  the  elimination  of  grade  crossings  and  for 
a  union  railway  station  m  the  district  of  C<^um- 
bia,  which  provide  for  the  pavment  of  a  sum  of 
money  to  the  railway  companies,  to  be  raised  by 
a  tax  on  property  in  the  LHstrict,  are  not  reve- 
nue bills  which,  under  Const  U.  S.  art.  1,  §  7, 
cl.  1,  must  originate  in  the  House  of  Representa- 
tives. Decree,  25  App.  D.  C.  221,  affirmed.— 
Millard  v.  Roberts.  26  S.  Ct  674,  202  U.  S. 
429,  50  L.  Ed.  1090. 

The  substitution  in  the  ^nate  of  a  tax 
on  corporations  in  lieu  of  the  plan  of  inher- 
itance taxation  contained  in  a  general  bill  for 
the  collection  of  revenue  as  it  came  from  the 
House  of  Representatives,  where  the  bill  orig- 
inated, was  not  forbidden  by  the  provisions  of 
Const.  U.  S.  art  1.  S  7,  that  all  Dills  for  the 
raising  of  revenue  shall  originate  in  the  House 
of  Representatives,  but  the  Senate  may  propose 
or  concur  with  amendmekits,  as  on  other  bills. — 
Flint  V.  Stone  Tracy  Co.,  31  S.  Ct  342.  220 
U.  S.  107,  55  L.  EJd.  389,  Ann.  Cas.  1912B, 
1312. 

The  requirement  of  Const,  art  1,  S  7,  that 
revenue  bins  must  originate  in  die  House  of 
Representatives,  does  not  invalidate  the  provi- 
sion of  Tariff  Act  %  37,  imposing  an  excise  tax 
on  the  use  of  loreign-built  pleasure  yachts, 
which  was  proposed  by  the  Senate  as  an  amend- 
ment; the  bill  itself  originating  in  the  House 
of  Representatives.— Rainey  v.  United  States, 
34  S.  Ct  429,  232  U.  S.  310.  58  L.  Ed.  617. 
affirming  order  (C.  C.)  United  States  v.  Billings, 
190  F.  359,  and  modifying  judgment  (0.  C.) 
Same  v.  Blair,  190  F.  372. 

^s»I2.  Introduotlon  of  billa. 

Bee  44  Cent  Dig.  Statut  {  9. 

Noncompliance  with  the  formalities  pre- 
scribed by  the  general  laws  of  the  state  for  the 
introduction  of  private  bills  in  the  Legislature 
does  not  nullify  an  act  passed  in  disregard  of 
such  noncompliance.  Decree  (C.  C.  1903)  Mani- 
gault  V.  S.  M.  Ward  &  Co.,  Va  F.  707,  affirmed. 
— Manigault  v.  Spnngs,  26  S.  Ct  127,  19&  U. 
S.  473,  50  L.  Ed.  274. 

^s»I7.   Passage  of  bills. 

See  44  Gent.  Dig.  SUtut  H  17-27. 

^=»20.  ^-*  Number  of  Totes  required. 

See  44  Cent  Dig.  SUtut  11  21-24,  27. 

In  the  federal  house  of  representatives,  when 
a  quorum  is  present,  the  votes  of  a  majority  of 
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the  quorum  are  sufficient  to  pass  a  bill. — United 
States  V.  Ballin,  144  U.  S.  1,  12  S.  Ct.  507,  36 
Lk  Ed.  321,  reversing  judgment  In  re  Ballin  (G. 
C.)  45  F.  170. 

• 

^=925.  Approval  or  Teto  by  ezeontiTe  aur- 
tl&ority. 

See  44  Cent.  Dig.  Stetut  81  28-38;    U  Cent  Dig. 
Costs,  8  2. 

^=»30«  «—  Effect  of  adjonrnmeiit  of  I^eg- 

islatvre. 

See  44  Cent.  Dig.  Statut  8  32;  18  Cent  Dig.  Costa, 
8  2. 

A  bill  passed  by  congress,  and  duly  pre- 
sented to  the  president  during  its  session,  may 
be  signed  by  him,  so  as  to  make  it  a  law,  during 
a  recess  wnich  congress  has  taken  for  a  fixed 
period.  Decree  United  States  v.  La  Abra  Sil- 
ver Min.  Co.,  32  Ct  CI.  462,  affirmed.— La  Abra 
Silver  Min.  Co.  v.  United  States,  20  S.  Ct.  168, 
175  U.  S.  423,  44  L.  Ed.  223. 

^»45.  Validity  and  aufBLoieney  of  provi- 
sions.  - 

See  44  Cent  Dig.  Stetut  88  46,  47. 


«—  Certainty  and  deflniteneas. 

See  44  Cent.  Dig.  Stetut  8  47. 

The  words  "except  in  case  of  emergency/' 
in  the  proviso  in  Act  March  4,  1907,  c  2939, 
S  3,  34  Stat  1416  (U.  S.  Comp.  St  Supp.  1909, 
p.  1171),  making  it  unlawful  for  railway  car- 
riers engaged  in  transportation  in  the  District 
of  Columbia  or  the  territories,  or  in  interstate 
or  foreign  commerce,  to  require  or  permit  em- 
ployes engaged'  in  such  transportation  to  be 
or  remain  on  duty  for  a  longer  period  than 
that  prescribed,  do  not  make  the  application  of 
the  act  so  uncertain  as  to  destroy  its  validity, 
even  though  the  proviso  in  section  3,  limiting 
the  effect  of  the  entire  act,  can  be  said  to  in- 
clude everything  which  may  be  embraced  withm 
the  term  "emergency." — Baltimore  &  O.  R.  Co., 
v.  Interstate  Commerce  Commission,  31  S.  Ct. 
621,  221  U.  S.  612.  55  L.  Ed.  878. 


— ^  Possibility  of  perf  om&anoe  or 
enforcement. 

See  44  Cent  Dig.  Stetut  8  46. 

There  is  no  such  impossibility  of  the  State 
Industrial  Commission  determining  the  quality 
of  dirt  in  coal  mined  as  to  render  invalid  for 
impracticability,  in  advance  of  an  attempt  of 
the  state  to  put  the  so-called  Ohio  "run-of-mine" 
or  **anti-8creen'*  law,  in  operation. — Rail  &  Riv- 
er Coal  Co.  V.  Yaple,  35  S.  Ct  359,  236  U.  S. 
338,  59  L.  Ed.  607,  affirming  decree  (D.  C.)  214 
F.  273. 

^=:»51.  Re-enaotmenty   recital,   or  inoor- 
poration  of  previons  act. 

See  44  Cent  Dig.  Stetut  8  48. 

The  provisions  of  a  previous  law  which 
have  been  hMd  unconstitutional  cannot  be  con- 
sidered as  a  part  of  a  law  subsequently  enacted 
from  which  they  are  omitted,  merely  because 
they  are  not  inconsistent  with  its  provisions, 
and  its  repealing  clause  repeals  any  laws  incon- 
sistent therewith. — Vance  v.  W.  A.  Vandercook 
Co.,  18  S.  Ct.  674,  170  U.  S.  438,  42  L.  Ed. 
1100,  modifying  judgment  (C.  C.)  W.  A.  Van- 
dercook V.  Vance,  80  F.  786. 

The  fact  that  a  law  omits  provisions  of  a 
former  law  relating  to  the  same  subject  which 
have  been  declared  unconstitutional  negatives 
an  intention  to  make  them  a  part  of  the  new 
law. — Id. 

^s»53.  Validity  of  proTiaions  of  territo- 
rial statntes. 

See  44  Cent  Dig.  Stetut  8  62 ;   46  Cent  Dig.  Ter- 
ritories, 88  17,  18. 


—  In  Keneral. 

See  44  Cent  Dig.  Statttt  8  5S. 

Act  Cong.  May  2,  1890  (24  Stat  81,  c. 
182,  §  6),  declaring  that  the  legislative  power 
of  Oklahoma  territory  shall  extend  to  all  right- 
ful subjects  of -legislation  not  inconsistent  with 
the  United  States  constitution  and  laws,  and 
Rev.  St  U.  S.  S  1851,  granting  the  same  power 
to  all  the  territories,  authorized  the  Oklahoma 
legislature  to  pass  Laws  Okl.  1890.  c.  14,  cre- 
ating a  commission  to  investigate  claims  which 
arose  against  certain  municipalities  before  laws 
had  been  enacted  for  their  legal  creation,  and 
authorizing  it  to  report  its  conclusions  to  the 
district  court,  and  for  the  payment  of  such  as 
should  be  finally  allowed,  by  taxation. — Guthrie 
Nat  Bank  v.  City  of  Guthrie.  19  S.  Ct.  513,  173 
U.  S.  528,  43  L.  Ed.  796. 

The  legislature  of  Arizona  was  not  author- 
ized to  repeal  the  act  of  congre^  of  June  25, 
1890  (26  Stat  175,  c.  612),  by  a  provision  there- 
in that  the  territorial  refunding  act  of  March 
18,  1887,  which  is  substantially  re-enacted,  "is 
hereby  amended,"  and  '*as  amended  the  same 
is  hereby  approved  and  confirmed,  subject  to 
future  territorial  legislation."— Murphy  v.  Ut- 
ter, 22  S.  Ct.  776,  186  U.  S.  96,  46  L.  Ed.  1070. 

The  grant  by  Congress  of  common-law  ju- 
risdiction to  the  Arizona  courts,  made  by  Rev. 
St  U.  S.  S§  1868,  1908,  did  not  prevent  the 
enactment  of  Rev.  St  Ariz.  1887,  par.  837, 
which  discharges  a  motion  for  a  new  trial  by 
operation  of  law  if  not  acted  upon  at  the  same 
term,  especially  in  view  of  the  provision  of  Rev. 
St.  U.  S.  I  18o6,  that  the  jurisdiction  given  by 
section  1908  **shall  be  limited  by  law." — ^James 
V.  Appel,  24  S.  Ct.  222, 192  U.  S.  129,  48  L.  Ed. 
377. 

Laws  Wash.  1862-63,  p.  262,  providing  for 
escheat  on  death  of  owner  in  fee  without  heirs, 
was  within  powers  granted  territorial  legisla- 
ture by  Organic  Act  Wash.  March  2,  1853,  §  6. 
— Christianson  v.  King  County,  36  S.  Ct.  114. 
239  U.  S.  .356,  CO  L.  Ed.  327,  afBrmiug  judgment 
203  F.  894,  122  C.  C.  A.  188. 

Washington  territorial' legislature  having  au- 
thority under  Organic  Act  March  2.  1853,  §  6, 
to  provide  for  escheat  on  failure  of  neirs,  could 
provide  as  to  the  tribunal  and  procedure. — Id. 


— ^  Contravention  of  organic  act 
or  otber  fundamental  law. 

See  46  Cent  Dig.  Territories,  8  17. 

The  federal  employer's  liability  act  (Act 
June  11,  1906,  c  3073,  f  1,  34  Stat  232  [U. 
S.  Comp.  St  Supp.  1007,  p.  891]),  by  under- 
taking to  regulate  commerce  in  the  IMstrict 
of  Columbia  and  the  territories  of  the  United 
States,  necessarily  superseded  any  otherwise 
aoplicable  provisions  of  Act  N.  M.  March  11, 
1903  (Laws  1903,  p.  51,  c.  33),  governing  suits 
for  death  and  personal  injuries.  Judgment,  Gu- 
tierrez V.  El  Paso  &  N.  E.  R.  Co.  (Tex.)  117 
S.  W.  426,  affirmed.— El  Paso  &  N.  E.  Ry.  Co. 
V.  Gutierrez,  30  S.  Ct.  21,  215  U.  S.  87,  54 
L.  Ed.  106. 

The  granting  of  especial  privileges  bv  any 
form  of  legislative  action,  and  not  merely  the 
conferring  of  such  privileges  as  a  part  of  the 
grant  of  a  forbidden  private  character,  was 
what  was  prohibited  by  the  provision  of  Wash* 
ington  Organic  Act  March  2,  1867,  c.  150,  14 
Stat.  426,  that  the  territorial  Legislature  should 
not  grant  private  charters  or  especial  privileges, 
but  might  enact  general  incorporation  acts. — 
(1912)  Berryman  v.  Board  of  Trustees  of  Whit- 
man College,  32  S.  Ct  147,  222  U.  S.  334, 
56  L.  Ed.  225,  reversing  decfee  (C.  O.  1907) 
Board  of  Tnistees  of  Whitman  College  v.  Ber- 
ryman, 156  F.  112. 

The  generic  prohibition  against  the  grant- 
ing  of  especial  privileges,  made  by   Washing- 
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ton  Organic  Act  March  2,  1867.  c.  150,  14  Stat. 
426,  cannot  be  construed  as  intended  to  for- 
bid merely  the  creation  of  such  privileges  as 
a  legislative  grant  of  an  exclusive  right  to 
ferries,  bridges,  etc.,  even  if  it  be  conceded  that 
such  grants  were  a  common  form  of  territo- 
rial legislative  abuse  prior  to  the  adoption  of 
that  statute,  and  were  the  generating  cause 
of  the  insertion  of  this  prohibition. — Id. 

A  territorial  statute  giving  perpetual  suc- 
cession to  an  incorporated  educational  institu- 
tion, and  endowing  it  with  a  perpetual  exemp- 
tion from  taxation  as  to  all  its  property,  real 
and  personal^  grants  an  especial  privilege  with- 
in the  meaning  of  the  provisions  of  Washing- 
ton Organic  Act  March  2,  1867,  c.  150, 14  Stat. 
426,  that  the  territorial  Legislature  shall  not 
grant  private  charters  or  especial  privileges,  but 
may  enact  general  incorporation  acts.— Id. 

^=»56.  ^-»  Disapproral  by  Goi&Kress. 

See  46  Cent.  Dig.  Territories,  8  18. 

The  annulment  by  Congress  of  territorial 
legislation  conformably  to  the  provisions  of 
Organic  Act  Sept.  9,  1850,  c.  49,  9  Stat.  449, 
establishing  the  territory  of  New  Mexico,  that 
all  territorial  laws  shall  be  submitted  to  Con- 
gress, and,  if  disapproved,  shall  be  null  and  of 
no  effect,  does  not  relate  back  so  as  to  render 
invalid  from  the  time  of  enactment  territorial 
laws  duly  enacted  and  within  the  legislative 
power  of  the  territory,  but  such  laws  remain  in 
force  until  Congress  acts.  Judgment  (Tex. 
Civ.  App.  1907)  99  S.  W.  190,  affirmed.— Atchi- 
son, T.  &  S.  t,  B.  Co.  v.  Sowers,  29  S.  Ct. 
397,  213  U.  S.  55,  53  U  Ed.  695. 

The  asstot  of  Congress  to  the  grant  of 
an  especial'  privilege  by  the  territorial  Legis- 
lature, contrary  to  the  express  provisions  of 
the  organic  act,  cannot  be  implied  from  its  fail- 
ure to  disapprove  such  enactment. — (1912) 
Berryman  v.  Board  of  Trustees  of  Whitman 
College,  32  S.  Ct  147.  222  U.  S.  334,  56  L. 
Ed.  225,  reversing  decree  (C.  C.  1907)  Board 
of  Trustees  of  Wliitman  College  T.  Berryman, 
156  F.  112. 

^=»57.  Determination  of  validity  of  en- 
aotment. 

See  44  Cent  Dig.  Statut  88  51,  53-67,  196. 

^=»68«  —  Jndioial  antbority  and  dnty 
in  seneral. 

eee  44  Cent  Dig.  Statut  88  51,  5S,  54,  196. 

The  courts  will  not  go  behind  enrolled  bills 
duly  attested  as  passed,  approved,  and  filed  in 
the  proper  depository,  on  a  bill  to  restrain  col- 
lection of  taxes  thereby  levied  for  payment  of 
bonds  issued  to  pay  for  public  buildings,  on 
the  ground  that  members  of  one  house  of  the 
legislature  by  which  they  were  passed  were 
seated  without  certificates  of  election.— Lyons 
V.  Woods,  153  U.  S.  649,  14  S.  Ct.  959,  38  L. 
Ed.  854,  affirming  decree  5  N.  M.  327,  21  P. 
346. 

Under  the  provisions  of  the  organic  act  of 
the  territory  of  New  Mexico  and  of  the  Re- 
vised Statutes  relating  to  the  passage  of  ter- 
ritorial statutes,  where  an  enrolled  bill  is  duly 
attested  as  passed  by  the  signatures  of  the 
president  of  the  council  and  the  speaker  of 
the  house,  duly  approved  by  the  governor,  filed 
in  the  office  of  the  secretary  of  the  territory, 
certified  and  published  by  him,  and  not  disap- 
proved by  congress,  its  authentication  is  unim- 
peachable in  the  territorial  courts.— Lyons  v. 
Woods,  153  U.  S.  649,  14  S.  Ct.  959,  38  L. 
Ed.  854,  affirming  decree  5  N.  M.  327,  21  Pac. 
346,  and  following  Field  v.  Clark,  143  U.  S. 
649,  12  S.  Ct  405,  36  L.  Ed.  294. 

^=»64.  Effect  of  partial  invalidity. 

Bee  44  Cent  Dig.    SUtut    88   58-66,    195;    18   Cent 
Dig.  Costs.  8  2. 

Althoagh  a  statute  may  be  Invalid  or  un- 
constitutional in  part,  the  part  that  is  valid  will 


be  sustained  where  it  can  be  separated  from 
that  part  which  is  void. — ^Presser  v..  State  of 
Illinois,  116  U.  S.  252,  6  S.  Ct  580,  29  L.  Ed. 
615. 

Where,  by'  rejecting  certain  exceptiona  in 
the  statute  as  conflicting,  the  legislature  is 
made  to  enact  what  it  never  meant  to  enact, 
the  entire  statute  must  be  held  as  null. — 
Spraigue  v.  Thompson,  118  U.  S.  90,  6  S.  Ct 
988,  30  L.  Ed.  115. 

The  provision  made  by  Tftriff  Act  Oct.  1, 
1890  (section  1,  par.  231),  for  the  payment  of 
bounties  to  the  sugar  producers  of  the  United 
States,  is  not  so  intimately  connected  with  the 
provisions  relating  to  duties  on  imports  as 
that  a  decision  declaring  that  provision  uncon- 
stitutional would  invalidate  the. whole  statute. 
-Field  V.  Clark,  143  U.  S.  649,  12  S.  Ct  495, 
36  L.  Ed.  294. 

The  fact  that  Pub.  Acts  Mich.  1891,  No. 
50,  providing  for  the  election  of  presidential 
electors,  conflicts  with  Act  Cong.  Feb.  3,  1887, 
c.  90,  24  Stat.  373  [U.  S.  Comp.  St  1901.  p. 
67]  in  that  it  fixes  a  different  date  for  the  elec- 
tors to  meet  and  give  their  votes,  does  not 
vitiate  the  whole  act.— McPherson  v.  Bljicker, 
146  U.  S.  1,  13  S.  Ct  3,  36  L.  Ed.  869.  af- 
firming  judgment  Same  v.  Secretary  of  State 
92  Mich.  377,  52  N.  W.  469,  16  L.  R.  A.  475, 
31  Am.  St  Rep.  587. 

The  tax  imposed  by  Act  Aug.  28,  1894,  §| 
27-37,  so  far  as  it  falls  on  income  of  real  es- 
tate and  of  personal  property  being  invalid,  all 
such  sections  constituting  one  entire  scheme  of 
taxes  are  necessarily  invalid.— Pollock  v.  Far- 
mers* Loan  &  Trust  Co.,  158  U.  S.  601,  15  S. 
Ct  912,  39  L.  Ed.  1108. 

A  statute  rendering  insurance  agents  act- 
ing, without  license  from  the  auditor,  for  any 
"foreign  company,  corporation,  association,  or 
partnership,"  personally  liable  on  policies  is- 
sued by  them,  being  admittedly  valid  so  far  as 
it  concerns  foreign  corporations,  and  its  provi- 
sions being  separable  as  to  the  different  bodies 
named,  will  not  be  held  unconstitutional  in  a 
suit  against  the  agent  of  such  a  corporation, 
though,  as  applied  to  associations,  partnerships, 
or  individuals,  it  may  not  be  valid.— Noble  v. 
Mitchell,  17  S.  Ct  110,  164  U.  S.  367,  41  L. 
Ed.  472. 

The  unconstitutionality  of  the  mode  of  as- 
sessment provided  by  Act  Gen.  Assem.  Ohio, 
April  27,  1893,  f  3,  if  conceded,  would  not  de- 
feat the  other  portions  of  the  act  which  pro- 
vide for  the  making  of  a  street  improvement 
and  the  issuance  of  bonds  by  the  town  to  pay 
therefor.  Judgment  (C.  C.)  91  F.  37,  reversed. 
— Loeb  v.  Trustees  of  Columbia  Tp.,  21  S.  Ct 
174,  179  U.  S.  472.  45  U  Ed.  280. 

An  elimination  of  the  unconstitutional  por- 
tion of  the  Illinois  trust  act  of  June  20,  1893, 
which  exempts  agriculturists  and  live  stock  deal- 
ers from  the  provisions  which  ]|rohibit  com- 
binations in  restraint  of  trade,  cannot  be  made 
without  bringing  these  classes  of  persons  within 
the  prohibitions  of  the  statute,  in  contravention 
of  the  legislative  intent  and  therefore  the  entire 
act  must  be  held  invalid.  Judgment.  Union 
Sewer  Pipe  Co.  v.  Connelly  (C.  C.)  99  F.  354, 
afiirmed.— Connolly  v.  Union  Sewer  Pipe  Co.,  22 
S.  Ct  431,  184  U.  S.  540,  46  L.  Ed.  679. 

The  validity  of  Rev.  St.  Wis.  1898,  if 
1770b,  4978,  so  far  as  it  prohibits  foreign  cor- 
porations from  transacting  business  within  the 
state  until  they  have  filed  a  copy  of  their  char- 
ter with  the  secretary  of  state,  is  not  affected 
by  its  possible  invalidity  as  respects  partner- 
ships, where  it  is  apparent  on  the  face  of  tiie 
statute  that  the  application  of  its  provisions 
to  corporations  is  severable  from  and  ii^e- 
pendent  of  its  application  to  partnerships. — ^Dia- 
mond Glue  Co.  V.  United  States  Glue  Co.,  23 
S.  Ct  200,  187  U.  S.  611,  47  L.  Ed.  328. 
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Even  if  Laws  1893,  p.  241,  c  ©D,  relative 
to  excavations  of  public  waterways  by  pnvate 
contract,  with  liens  on  state  tide  lands  for  the 
compensation,  grants  a  special  privilege  and  a 
monopoly,  in  contravention  of  Const,  art.  1,  | 
12,  and  Id.  art.  12,  |  ^  in  that  it  allows  the 
contractor  to  erect  locks  in  the  waterway,  and 
to  exercise  exclusive  control  thereof,  and  col- 
lect toll  for  his  private  gain,  this  is  a  separable 
part  of  the  act,  and  leaves  unaffected  thereby 
the  part  relative  to  compensation  for  the  im* 
provements.  Judgment,  Seattle  &  L.  W.  Wa- 
terway Co.  V.  Seattle  Dock  Co.,  77  P.  845,  35 
Wash.  508,  affirmed.— Seattle  Dock  Co.  v.  Se- 
attle &  Ia  W.  Waterway  Co.,  26  S.  Ct  789, 
195  U.  S.  624,  49  L.  Ed.  350. 

The  validity  of  so  much  of  Laws  N.  O. 
1905,  c.  538,  ^acted  to  prevent  dealing  in  fu- 
tures, as  makes  indictable  the  carrying  on  of 
a  "backet  shop"  business,  is  not  affected  by 
any  repugnancy  to  the  due  process  of  law  or 
equal  protection  of  the  laws  clause  of  Const. 
TT.  S.  Amend.  14,  the  provisions  of  that  act 
raise  a  prima  fade  preaamption  of  guilt  from 
the  proof  of  certain  acts  when  done  by  per- 
sons generally,  and  not  when  done  by  those 
engaged  in  manufacturing  or  wholesale  mer- 
chandising. Judgment,  State  v.  Gatewood 
(1905)  51  S.  E,  53,  138  N.  C.  749.  affirmed.— 
Gatewood  v.  State  of  North  Carolina,  27  S.  Ct. 
167,  203  U.  S.  531,  51  L.  Ed.  305. 

The  invalidity,  as  applied  to  intrastate  com- 
merce, of  the  provision  of  Ekaployers'  Liability 
Act  July  11,  1906.  c.  3073,  34  Stat.  232  [U.  S. 
Comp.  St  Supp.  1907,  p.  891],  that  "every 
common  carrier  engaged  in  trade  or  commerce" 
in  the  District  of  Columbia  or  in  the  territories 
or  between  the  several  states  shall  be  liable  for 
the  death  or  injuij  of  ''any  of  its  employ^s^* 
which  may  result  from  the  negligence  of  "any 
of  its  officers,  agents,  or  employ^,"  invalidates 
such  provision  as  applied  to  interstate  com- 
merce. Judgments  (C.  C.  1906)  Brooks  v. 
Soothem  Pac.  Co.,  148  F.  986,  and  (C.  C.  1907) 
Howard  v.  Illinois  Cent  R.  Co.,  148  F.  9971 
affirmed. — Howard  v.  Illinois  Cent  R.  Co.,  28 
S.  Ct  141.  207  U.  S.  463,  52  L.  Ed,  297. 

The  invalidity  of  provisions  as  to  gas 
pressure  and  penalties  in  Laws  N.  T.  1905,  p. 
2091,  c  736,  and  Laws  1906,  p.  235,  c.  126, 
regulating  rates  in  New  York  City,  does  not 
avoid  provisions  as  to  rates,  from  which  the 
invalid  provisions  are-  clearly  separable.  De- 
cree (C.  0.  1907)  Consolidated  Gas  Co.  v.  City 
of  New  York,  157  F.  849.  reversed.— Willcox 
T.  Consolidated  Gaa  Co.  of  New  York,  29  S. 
Ct  192.  212  U.  S.  19,  53  L.  Ed.  382,  15  Ann. 
Cas.  1034,  48  L.  R.  A.  (N.  S.)  1134. 

The  possible  unconstitutionality  of  Sess. 
Laws  Okl.  1899.  p.  188,  c.  21,  §  4.  making  it 
an  offense  to  sell  products  of  petroleum  which 
do  not  conform  to  the  statutory  standard,  does 
not  affect  the  validity  of  the  other  sections 
which  provide  for  inspection  and  branding. 
Judgment  (1907)' 89  P.  212,  18  Okl.  107,  af- 
firmed.— Waters-Pierce  Oil  Co.  v.  Deselms,  20 
S.  Ct  270,  212  U.  S.  159,  53  U  Ed.  453. 

The  possible  invalidity  as  to  individual  car- 
riers of  the  provisions  ox  Elkins  Act  Fdi>.  19, 
1903,  c.  708,.  32  Stat  847  (U.  S.  Comp.  St 
Supp.  1907,  p.  880),  imputing  to  the  carrier  ^c 
acts,  omissions,  or  failures  of  its  officers  and 
agents,  acting  within  the  scope  of  their  em- 
ployment does  not  affect  the  validity  of  so 
much  of  that  act  as  imputes  to  corporate  car- 
riers the  commission  by  officers  and  agents,  act- 
ing within  the  scope  of  their  employment,  of 
criminal  violations  of  the  prohibitions  of  that 
act  against  rebates.  Judgment  (C.  C.  1906) 
United  States  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  146  F.  298:    Same  v.  Guilford,  Id.,  affirm 


States,  29  S.  Ct  304,  212  17.  S.481,  63  L. 
Ed.  613. 

The  possible  invalidity  of  the  clause  of  Hep- 
bum  Act  June  29,  1906,  c.  3591,  34  Stat 
584  (U.  S.  Comp.  St  Supp.  1907^  p.  892),  im- 
posing penalties  for  violations  of  its  provisions 
forbidding  railway  carriers  from  transporting  in 
interstate  commerce  commodities  with  which 
they  are  associated,  or  in  which  they  are*intei^ 
ested  cannot  affect  the  validity  of  these  provi- 
sions, since  the  penalty  clause  is  wholly  sep- 
arable therefrom.  Judgment  and  decree  (C.  C. 
1908)  164  F.  216,  reversed.— United  States  v. 
Delaware  &  H.  Co.,  29  S.  Ct.  527.  213  U.  S. 
366,  53  L.  Ed.  836. 

The  invalidity,  so  far  as  interstate  com- 
merce is  concerned  of  the  provisions  of  the  fed- 
eral employers'  liability  act  (Act  June  11,  1906, 
c.  3073,  I  1,  34  Stat  232  [U.  S.  Comp.  St 
Supp.  1907,  p.  891]),  does  not  invalidate  such 
of  its  provisions  as  attempt  to  regulate  com- 
merce within  the  District  of  Columbia  and  the 
territories.  Judgment,  Gutierrez  v.  El  Paso  & 
N.  E.  R.  Co.  (Tex.)^  117  S.  W.  426,  affirmed. 
—El  Paso  &  N.  E.  Ry.  Co.  v.  Gutierrez,  30  S. 
Ct  21,  215*  U.  S.  87.  54  L.  Ed.  106. , 

The  unconstitutional  portion  of  Gen.  St. 
Kan.  1901,  §  1283,  under  which  a  foreign  cor- 
poration may  be  required  to  make  and  file  a 
statement  of  its  financial  condition  as  a  condi- 
tion of  doing  interstate  business  in  the  state, 
cannot  be  separated  from  the  further  provision 
in  the  same  section  that  the  obtaining  of  the 
certificate  of  the  Secretary  of  State  that  such 
statement  has  been  properly  made  shall  be  a' 
condition  precedent  to  the  right  of  the  corpora- 
tion to  maintain  an  action  in  the  Kansas  courts, 
but  both  provisions  must  fall  together.  Judg- 
ment (1907)  91  P.  74,  76  Kan.  328,  reversed.— 
International  Text-Book  Co.  v.  Pigg,  30  S.  Ct 
481,  217  U.  S.  91,  54  L.  Ed.  678,  27  U  It  A. 
(N.  S.)  493,  18  Ann.  Cas.  1103. 

The  possible  invalidity  under  the  due  pro- 
cess of  law  clause  of  the  federal  Constitution 
of  the  provisions  as  to  penalties,  contained  in 
Gen.  Laws  Tex.  1906,  c.  148,  §  9,  taxing  whole- 
sale dealers  in* oils,  does  not  invalidate  the 
wholly  independent  provisions  of  that  statute 
for  the  collection  by  civil  suit  of  the  taxes  due 
the  state.  Judgment  (1907)  103  S.  W.  489,  100 
Tex.  647,  affirmed.— Southwestern  Oil  Co.  v. 
State  of  Texas,  30  S.  Ct.  496^  217  U.  S.  114,  64 
L.  Ed.  68a 

The  imprisonment  features  of  the  provisions 
of  the  Philippine  Penal  Code  for  the  punishment 
of  the  falsification  by  a  public  official  of  a  pub- 
lic and  official  document  are  not  separable  tiorn 
the  invalid  accessory  punishments  therein  pro- 
vided of  deprivation  of  civil  rights  and  subjec- 
tion to  peri>etttal  disqualification  to  enjoy  politi- 
cal rights,  and  to  perpetual  surveillance  of  the 
authorities.— Weems  v.  United  States,  30  S.  Ct 
544,  217  U.  S.  349,  64  L.  Ed.  793,  19  Ann.  Cas. 
705. 

The  invalidity,  so  far  as  the  federal  Su-, 
preme  Court  is  concerned,  as  requiring  non- 
judicial action,  of  the  provisions  of  Act  March 
1,  1907,  c.  2285,  34  Stat.  1015,  attempting,  to 
confer  jurisdiction  upon  the  court  of  claims,  and, 
by  appeal,  upon  the  Supreme  Court,  of  suits 
against  the  United  States,  to  be  brought  by  cer- 
tain named  Cherokee  Indians,  for  themselves  and 
all  others  similarly  situated^  to  determine  the 
validity  of  congressional  legislation  subsequent 
to  Act  Jubr  1,  1902,  c.  1375,  32  Stat  76,  in  so 
far  as  such  legislation  purports  to  increase  or 
extend  the  restrictions  upon  alienation,  incum- 
brance, or  the  right  to  lease  the  Allotments  of 
lands  of  Cherokee  citizens,  or  to  increase  the 
number  of  persons  entitled  to  share  in  the  final 
v/w.,  j.^v  *.  -.vw,    ^^«»»»  T,  xjiu..w^^,  *«.,  «^«u.-    distribution  of  the  Cherokee  lands  and  funds, 

ed.— New  York  Cent  &  H.  R.  R.  Co.  v.  United    defeats  the  jurisdiction  of  the  Court  of  Claims 
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88  wes^l,  since*  an  intention  cannot  be  imputed  to 
Congress  to  confer  jurisdiction  on  that  court 
separately  considered. — (1911)  Muskrat  v.  United 
States,  31  S.  C?t.  250,  219  U.  S.  346,  55  L.  Ed. 
246,  reversing  judgment  (1909)  44  Ct.  CI.  137, 
and  Brown  v.  Same  (1909)  44  Ct.  CI.  283. 

The  gross  revenue  tax  exacted  from  a  non- 
resident express  company  by  Laws  Okl.  1910, 
c.  44,  cannot  be  construed,  to  save  its  consti- 
tutionality, as  referring  only  to  receipts  from 
commerce  wholly  within  the  state.— Meyer  v. 
Wells  Fargo  &  Co.,  32  S.  Ct.  218,  223  U.  S. 
298,  5G  L.  Ed.  445. 

The  validity  of  Comp.  St  Neb.  1911,  c. 
*  21,  §§  3,  4,  in  so  far  as  they  impose  liability  on  a 
railroad  company  for  injury  to^an  employ^  en- 
gaged in  interstate  commerce,  from  the  negli- 
gence of  a  coemploy^,  and  modify  the  rule  of 
contributory  negligence,  is  not  affected  because 
such  statute  covers  subjects  dealt  with  by  Safe- 
ty Appliance  Act  March  2,  1893,  as  to  negli- 
gence of  railway  companies  relating  to  cars, 
roadbed,  etc.— Missouri  Pac.  K.  Co.  v.  Castle, 
32  S.  Ct.  606,  224  U.  S.  541,  56  U  Ed.  875. 

The  invalidity,  as  applied  to  the  states,  of  the 
provisions  of  Civil  Rights  Act  March  1,  1875,  §§ 
1,  2,  intended  to  secure  equal  accommodations 
to  all  persons  and  to  punish  forbidden  discrim- 
ination by  a  penalty  and  criminal  prosecution, 
invalidates  the  law  as  applied  to  other  places, 
within  the  jurisdiction  of  the  United  States,  such 
as  an  American  vessel  on  the  high  seas  more 
(ban  a  marine  league  from  land  and  the  District 
of  Columbia  and  the  territories. — Butts  v.  Mer- 
chants' &  Miners*  Transp.  Co.,  33  S.  Ct  964, 
230  U.  S.  126,  57  L.  Ed.  1422. 

Railway  rates  established  by  the  Oregon 
rarlroad  commission  will  not  be  denied  effect  for 
any  invalidity  of  the  separable  penal  provisions 
of  Laws  Or.  1907,  p.  67,  on  which  the  commis- 
sion acted.— Southern  Pac.  Co.  v*.  Campbell,  33 
S.  Ct.  1027,  230  U.  S.  537,  57  U  Ed.  1610,  af- 
firming decree  (C.  C.)  189  F.  182. 

The  validity  of  Act  Ky.  March  10, 1900  (Ky. 
St.  i  820a),  relating  to  rate-making  by  railroad 
commission,  is  not  affected  by  possiole  invalidity 
of  penalty  attached  on  disobe<^ence  of  tiie  com- 
mission's order.— Louisville  &  N.  R.  Co.  v.  Gar- 
rett. 34  S.  Ct  48,  231  U.  S.  298,  58  L.  Ed.  229, 
affirming  order  (C.  C.)  186  F.  176. 

The  possible  invalidity  of  the  penalty  pro- 
visions of  Pub.  Acts  Mich.  1900,  No.  300,  as 
amended  by  Pub.  Acts  1911,  No.  139,  which  are 
in  a  section  by  themselves  because  precluding  an 
appeal  to  the  courts  to  restrain  enforcement  of 
that  statute  for  the  compulsory  interchange  of 
railway  traffic,  does  not  affect  the  validity  of  the 
latter  provisiofts. — Grand  Trunk  R.  Co.  of  Can- 
ada V.  Michigan  R.  R.  Commission,  34  S.  Ct. 
152,  231  U.  S.  457,  58  li.  Ed.  310,  af&rming  de- 
cree (D.  C.)  198  F.  1009. 

The  unconstitutionality  of  the  attempt  to 
prevent  access  to  the  federal  courts  under  Act 
Okl.  May  26,  1908  (Laws  1908,  c  16,  art  4), 
providing  fpr  revocation  of  license  to  do  busi- 
ness within  the  state  of  every  corporation  who 
shall  assert  in  any  court  of  the  state  a  domicile 
within  another  state,  renders  invalid  that  part 
of  the  statute  which  imposes  a  local  citizenship 
on  every  corporation  doing  business  in  the  state. 
—Harrison  v.  St  Louis  &  S.  F.  R.  Co.,  34  S. 
Ct.  333,  232  U.  S.  318,  58  L.  Ed.  621,  L.  R.  A. 
1915F,  1187,  affirming  decree  (C.  C.)  St  Louis  & 
S.  F.  R.  Co.  V.  Cross,  171  F.  480. 

The  invalidity,  as  applied  to  interstate  busi- 
ness conducted  by  a  foreign  corporation  in  a 
border  county,  of  the  license  tax  imposed  by 
Act  Ala.  March  31,  1911  (Laws  1911,  p.  180)  §§ 
32,  33f,  on  the  business  of  selling  sewing  ma- 
chines, does  not  affect  the  validity  of  the  tax  as 
to  business  conducted  in  other  counties  in  which 
there  is  no  element  of  interstate  commerce. — 


Singer  Sewing  Mach.  Co.  v.  Brickell,  34  S.  Ot 
493,  233  U.  S.  304,  58  L.  Ed.  974. 

Neither  forms  of  classification  nor  methods 
of  enumeration  should  be  made  the  basis  for 
striking  down  a  voting  standard  prescribed  by 
a  state,  which  was  legally  enacted,  because  of 
invalidity  under  the  federal  Constitution  of  an- 
other test  with  which  the  legal  provisions  may 
have  been  associated. — Guinn  v.  United  States, 
35  S.  Ct  926,  238  U.  S.  347,  59  L.  Ed.  1340,  L. 
R.  A.  1916A,  1124. 

The  invalidity  under  Const.  U.  S.  Amend.  16, 
of  the  exemption  from  the  literacy  test  prescrib- 
ed by  1910  amendment  of  Ck>nst  Okl.  art.  3,  |  4a, 
as  condition  of  voting  wMch  that  amendment 
makes  that  persons  of  certain  age  were  entitled 
to  vote  and  their  lineal  descendants,  renders  in- 
valid the  literacy  test  itself. — Id. 

Invalidity  under  Const  U.  S.  Amend.  16» 
of  provision  of  Laws  Md.  1908,  c.  525,  confer- 
ring right  to  vote  at.  municipal  election  in  An- 
napolis on  all  citizens  entitied  to  vote  prior  to 
January  1,  1868,  renders  invalid  other  qualifi- 
cations.—Myers  V.  Anderson,  35  S.  Ct.  932,  238 
U.  S.  368,  59  L.  Ed.  1349,  affirming  judgment 
(C.  C.)  Anderson  v.  Myers,  182  F.  223. 

Unconstitutionality^  of  classification  in  Act "" 
La.  No.  10  of  1915,  regulating  business  of  sug- 
ar refiners,  requires  that  the  whole  acrfall  as  a 
whole. — McFarland  v.  American  Sugar  Refining 
Co.,  36  S.  Ct.  498,  241  U.  S.  79,  60  L.  Ed,  899, 
affirming  decree  (D.  C.)  American  Sugar  Refining 
Co.  V.  McFarland,  229  F.  284. 

Possible  invalidity  of  so  much  of  Pub.  Acts 
Mich.  1913,  No.  301,  regulating  employment 
agencies,  as  prescribes  the  fees,  does  not  affect 
other  provisions  of  tiie  act  from  which  it  is  sep- 
arable.— ^Brazee  v.  People  of  State  of  Michi- 
gan, 36  S.  Ct  561,  241  U.  S.  840,  60  L.  Kd. 
1034,  affirming  judgment  People  v.  Brazee,  149 
N.  W.  1063,  183  ifich.  259. 

n.   GENERAL  AND   SPECIAXi  OB   I.O- 

OAI.  LAWS. 

See  District  of  Columbia,  ^s>6. 

Grant  of  special  privileges  or  immunities,  see 

Constitutional  Law,  ^»205. 
Laws  granting  divorce,  see  Divorce,  ^s>5.' 
Rirht  of  territories  to  enact,  see  Territories, 


^=»79.  Grant    and    regrnlation    of   fraa- 
oMsos,  priTilegesy  and  iamnai- 
ties. 
Sea  44  Cent  Dig.  Statut  H  84.  86. 

A  county  is  not  a  corporation  within  the 
meaning  of  Const  Neb.  art.  3,  S  15,  prohibiting 
the  legislature  from  passing  any  special  law 
"ffranting  to  any  corporation,  association,  or  in- 
dividual any  exclusive  privileges,  immunities, 
or  franchises." — Sherman  County  v.  Simonds, 
109  U.  S.  735,  3  S.  Ct  502,  27  L.  Ed.  1093. 


^s»80.   Creation  and  rosnlation  of 

porations  and  corporate  ofioos. 

Bee  44  Cent  Dig.  Statut  81  86-89. 

Const.  6a.  1868,  art.  8,  f  6,  cl.  5,  providing 
that  "the  general  assembly  shall  have  no  power 
to  grant  corporate  powers  and  ^privileges  to 
private  companies  [with  certain  exceptions],  but 
It  shall  prescribe  by  law  the  manner  in  which 
such  powers  shall  be  ezerdsed  by>the  courts,'* 
applies  to  the  granting  of  corporate  franchises, 
and  does  not  take  away  from  the  general  assem- 
bly the  power  to  amend  the  charters  of  existing 
corporations  by   modifying  or   enlarging   their 

gowers.— Jones  v.  Habersham,  107  U.  S.  174.  2 
.  Ct  336,  27  L.  Ed.  401. 

Const  Neb.  art.  8,  |  1,  forbidding  the  leg- 
islature to  pass  any  special  act  conferring  cor- 
porate powers,  is  not  infringed  by  a  statute  em- 
powering certain  counties  to  vssue  bonds  for  the 
payment  of  valid  debts  previously  contracted.— 


[Bup.CtDig.— Page  18M] 


STATUTES,  II,  III 


^107 


Sherman  County  v.  Simondi,  109  U.  S.  735,  3 
S.  Ct.  502,  27  L.  Ed.  1003. 

^=990.  Ineorporationy      alteratloii,      and 
diasolntion  of  mviiloipalitiea* 

See  44  Cent  Dig.  Statut.  88  98-100. 

Act  Feb.  7,  1906  (P.  L.  7),  authorizing  the 
consolidation  of  contiguous  cities,  is  not  in  vio- 
lation of  Const,  art.  3,  §  7,  forbidding  local 
or  special  legislation,  though  at  the  time  of  its 
imssage  the  cities  of  Pittsburg  and  Allegheny 
were  the  only  ones  in  the  state  to  which  such 
legislation  would  technically  apply. — Hunter  t. 
City  of  Pittsburgh,  28  S.  Ct.  -S),  207  U.  S.  161, 
52  L.  Ed.  151,  affirming  judgment  In  re  City 
of  Pittsburgh.  66  A.  348,  217  Pa.  227 ;  Appeal 
of  Hunter,  Id.  • 

^=»01.   Olasailloatioii  of  oovmtles,  towaa, 
and  mnnleipal  eorporations. 

See  44  Cent  Dig.  SUtut  88  101,  102. 


^-»  Grounds  and  Talidity. 
See  44  Cent  Dig.  SUtut  8  101. 

An  act  of  a  territorial  legislature  classi- 
fving  the  counties  of  the  territory  according  to 
the  equalized  assessed  valuation  of  the  proper- 
ty therein,  and  fixing  the  salaries  of  county  of- 
ficers in  each  class  at  specified  amounts— those 
in  the  first  class  receiving  the  largest  salaries, 
and  those  in  the  last  class  the  smallest  (Laws 
1895.  p.  68)-^is  not  a  local  or  special  law,  with- 
in the  meaning  of  the  act  of  congress  of  July 
30,  1886,  forbidding  the  passage  of  such  laws 
by  the  territories  in  certain  cases. — Harwood  v. 
Wentworth,  162  U.  S.  547,  16  S.  Ct.  890,  40  L. 
Ed.  1069. 


Validity  of  aoia  relating  to 

classes. 

See   44   Cent    Dig.   Statut   8  102 ;    44  Cent   Dig. 
States,  8  81. 

Legislation  for  all  cities  of  the  state  except 
those  of  the  first  class,  such  as  that  made  by 
Act  Cal.  March  15,  1883,  as  amended  March  1, 
1893,  authorizing  outstanding  bonded  indebted- 
ness to  be  refunded  on  certain  conditions,  is 
not  repugnant  to  constitutional  restrictions  up- 
on special  legislation.  Judgment,  City  of  San- 
ta Cruz  V.  Waite,  98  F.  387.  39  C.  C.  A.  106, 
reversed.— Waite  v.  City  of  Santa  Cruz,  22  8. 
Ct.  327,  184  U-  S.  302,  46  L.  Ed.  552. 

^=»94.  Regulation    of    groTomment    and 
affairs    of  counties,   towns,   and 
munioipalities  in  general. 
Seo  44  Cent  Dig.  Stotut  88  lOS,  104. 

Including  in  Laws  N.  M.  1909,  ^c.  80,  relat- 
ing to  changing  of  county  seats,  provisions  that 
the  place  to  which  it  is  intended  to  remove  the 
county  seat  shall  be  at  least  twenty  miles  dis- 
tant from  the  then  county  seat,  does  not  make 
the  law  a  local  one  within  the  prohibition  con- 
tained in  Act  Cong.  July  30,  1886,  §  1,  prohibit- 
ing enactment  by  territorial  Legislature  of  local 
or  special  laws  changing  county  seats. — Gray 
r.  Taylor,  33  S-  Ct  199,  227  IT.  S.  51.  57  L.  Ed. 
413.  affirming  decree  113  P.  588,  15  N.  M.  742, 
and  affirming  judgment  Territory  v.  Board  of 
Comr's  of  Lincohi  County,  117  P.  1127,  16  N. 
M.  467. 

• 

^s»97*  Establisliment  and  rognlation  of 
UffliwaTS,  bridcos,  and  othor 
pnblio  'workM, 

44  Cent  Dig.  SUtut  88  108.  109. 


A  navigable  stream  is  not  a  highway  in 
the  sense  that  that  word  is  used  in  the  provision 
of  Const.  S.  C.  art  3,  §  34,  forbidding  the 
enactment  of  local  or  special  laws  "to  lay  out, 
open,  alter,  or  work  roads  or  highways."  De- 
cree (C.  C.)  Manigault  v.  S.  M.  Ward  &  Co.. 
123  F.  707,  affirmed.— Manigault  v.  Springs,  26 
S.  Ct  127,  199  U.  S.  473,  50  L.  Ed.  274. 


^s»08.  Eotablialunont,  ovsanisatlon,  and 

Jnrisdiotion  of  eonrts. 

See  44  Cent  Dig.  Statut  88  110,  Ul;   It  Cent  Dig. 
CourU.  8  S64. 

Laws  OkL  1890,  c.  14,  creating  a  board  of 
commissioners  to  hear  and  determine  claims 
against  certain  municipalities  organized  in  the 
territory  before  laws  had  been  provided  for 
their  creation  by  congress  (and  which  claims, 
though  creating  no  legal  obligation,  were  deem- 
ed based  on  sufficient  moral  obligaticm),  to  pro- 
vide for  their  investigation,  and  payment  of 
such  as  were  proper,  by  taxation,  is  not  invalid 
as  in  contravention  of  Act  Cong.  July  30,  1886 
(24  Stat  170,  c.  818),  prohibiting  territorial  leg- 
islatures from  passing  any  law  to  regulate  prac- 
tice in  courts  of  Justice.— Guthrie  Nat  Bank  v. 
City  of  Guthrie,  19  S.  Ot  513, 173  U.  S.  528,  43 
L.  Ed.  796. 

^=»104,  OnratiTe  statntoa* 

See  44  Cent  Dig.  Statut  8  116. 

Where  a  city,  without  authority  of  law,  has 
issued  bonds  to  raise  money  for  a  high  school 
building,  and  has  received  and'  enjoyed  the  pro- 
ceeds thereof,  an  act  subsequentiy  passed,  legal- 
izing and  making  valid  the  bonds,  rather  de- 
prives the  city  of  the  power  to  interpose  an  un- 
conscionable defense  to  a  just  claim  than  grants 
it  any  new  power,  and  is  not  in  violation  of 
Const  art  8,  §  1,  providing  that  the  legislature 
shall  pass  no  special  act  conferring  corporate 
powers.— Read  v.  CJity  of  Plattsmouth,  107  U.  S. 
568,  2  S.  C?t  208,  27  L,  Ed.  414. 

m.  SVBJEOTS  Ain>  TI1XES  OF  A0T8. 

^B»107«  Aots    relating   to    ono   or   more 
snbjeots. 

See  44  Cent.  Dig.  SUtut  88  121-184. 

Act  Neb.  Feb.  15,  1869  (Laws  1869,  p.  92), 
entitled  "An  act  to  enable  counties,  cities,  and 
precincts  to  borrow  money  on  their  bonds,  or 
to  issue  bonds  to  aid  in  the  construction  or  com- 
pletion of  works  of  internal  improvement  in  this 
state,  and  to  legalize  bonds  already  issued  tor 
such  purpose,"  does  not  violate  Const.  Neb. 
1867,  art  2,  8  19,  which  provided  that  "no  bill 
shall  contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title."— Otoe  County 
V.  Baldwin.  Ill  U.  S.  1,  4  S.  Ct.  265.  28  L.  Ed. 
331. 

Act  Iowa,  approved  April  6,  1868,  entitled 
"An  act  to  authorize  independent  school  dis- 
tricts to  borrow  money  and  issue  bonds  there- 
for for  the  purpose  of  erecting  and  complet- 
ing school  houses,  legalizing  bonds  heretofore 
issued;  and  making  school-orders  draw  6  per 
cent,  mterest  in  certain  cases/'  is  not  in  viola- 
tion of  the  provision  in  the  constitution  of  that 
state  which  declares  that  "every  act  shall  em- 
brace but  one  subject,  and  matters  properiy 
connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title.*' — Independent  School  Dist. 
of  Ackley  v.  Hall,  113  U.  S.  135,  5  S.  Ot  371, 
28  L.  Ed.  954. 

Under  Const  Ky.  art  2,  §  37,  requiring  that 
no  law  enacted  by  the  general  assembly  shall 
relate  to  more  than  one  subject,  which  shall  be 
expressed  in  the  title,  the  act  of  January  30^ 
1878,  entitied  "An  act  authorizing  the  county  of 
Carter,  and  those  parts  of  Boyd  and  Elliott 
taken  from  Carter  county,  to  compromise  and 
settie  with  the  holders  of  the  bonds  and  cou- 
pons of  interest  executed  by  Carter  county  in 
Its  subscription  to  the  capital  stock  of  the  Lex- 
ington &  Big  Sandy  Railroad  Company,  and 
to  levy  and  collect  a  tax  for  that  purpose,"  is  ^ 
constitutional.— Carter  County  v.  Sinton,  126  U. 
S.  517,  7  S.  Ct.  650,  30  L.  Ed.  701,  affirminir 
ii'drment  (C.  O.)  Sinton  v.  County  of  Garter,  23 
F.  535. 
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Laws  1893,  p.  241,  e.  99,  entitled  "An  act 
prescribing  the  ways  in  which  waterways  for 
the  uses  of  navigation  may  be  excavated  by. 
private  contract,  providing  for  liens  on  tide  and 
shore  lands  belonging  to  the  state,  granting 
rights  of  way  across  lands  belonj^ng  to  the 
state,"  does  not  violate  the  constitutional  provi- 
sion against  embracing  more  than  one  subject, 
though  the  title  is  broad  enough  to  include 
three,  the  real  subject  or  purpose  of  the  act  be- 
ing the  excavation  of  public  waterways  bj  pri- 
vate contract,  and  the  liens  and  rights  of  way 
Provided  for  being  merely  incidental  thereto, 
udgment,  Seattle  &  L.  W.  Waterway  Co.  v. 
Seattle  Dock  Co..  77  P.  845,  35  Wash.  503,  af- 
firmed.-^eattle  Dock  Co.  v.  Seattle  &  L.  W. 
Waterway  Co.,  26  S.  Ct.  789,  195  U.  S.  624,  49 
I^.Ed.  350. 

^=»109.  EK^reasiom  in  title  of  anbjeot  of 
act  la  general. 

See  44  Gent   Dig.   Statut   88  136-139. 

The  title  to  a  statute  is  sufficient,  within 
the  constitutional  limitation  that  no  law  shall 
embrace  more  than  one  subject,  which  shall  be 
expressed  in  its  title,  if  it  is  not  a  cloak  for  leg- 
islating upon  dissimilar  matters,  and  the  sub- 
jects embraced  in  the  enacting  clause  are  natu- 
rally connected  with  the  subject  expressed  in  the 
title.— Blair  v.  City  of  Chicago,  26  S.  Ct.  427, 
201  U.  S.  400,  50  L.  Ed.  801,  reversing  decree 
(C.  O.)  Covin  V.  City  of  Chicago,  132  F.  848. 

Const,  art.  4,  {  28,  providing  that  an  act 
shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  the  title,  does  not  require 
the  title  to  designate  the  purpose  of  the  act. 
Judgment,  State  v.  Cantwell.  78  S.  W.  560,  179 
Mo.  245,  affirmed.— Cantwell  v.  Stote  of  Mis- 
souri, 26  S.  Ct.  749,  199  U.  S.  602,  50  L.  Ed. 
329. 

^s»110.  Titles  and  provisions  of  aots  re- 
lating to  particnlar  subjeots. 

See  44  Cent.  Dig.  SUtut  88  lS9-m. 


Franoldses,  priTileses,  and 


(8=s>112. 


See  44  Cent.  Dig.  Statut.  8  140^. 

A  provision  of  a  statute  amending  Rev.  St. 
Mo.  1889,  §  5869,  which  had  exempted  insur- 
ance companies  doing  business  on  the  assess- 
ment plan  from  any  provisions  of  the  general 
insurance  laws  of  the  state  except  as  therein  dis- 
tinctly set  forth,  by  specially  applying  to  such 
corporations,  the  provisions  of  section  5855,  that 
suicide  shall  be  no  defense  to  a  suit  upon  a  pol- 
icy of  insurance,  is  within  the  title,  ^'An  act  to 
repeal  [Rev.  St.  Mo.  1889,  |  5869],  and  to  enact 
a  new  section  in  lieu  thereof."  Judgment  104 
F.  638,  44  C.  C.  A.  93,  affirmed.— Knights  Tem- 
plars' A  Masons'  Life  Indemnity  Co.  v.  Jarman, 
23  S.  Ct  108, 187  U.  S.  197,  47  L.  Ed.  139. 

^=s»113.  ....  Oorporationa  and  eorporate 
ofBlees. 
See  44  Gent.  Dig.  Stetut  88  141-144. 

Const  111.  1848,  provided  that  no  private  or 
local  law  should  embrace  more  than  one  subject, 
and  that  this  subject  should  be  expressed  in  the 
title.  An  act  entitled  "An  act  to  amend  the 
charter  of  the  Cairo  &  St.  Louis  Railroad  Com- 
pany" embraced  provisions  legalizing  invalid  mu- 
nicipal elections  previously  held  for  the  purpose 
of  voting  subscriptions  to  railway  stoclc.  Held, 
that  the  tenor  of  the  act  was  sufficiently  ex- 
pressed in  its  title.— City  of  Jonesboro  v.  Cairo 
Jk'St.  L.  R.  Co.,  110  U.  S-  192,  4  S.  Ct  67,  28 
t.  Ed.  116. 

.  Where  a  statute  is  entitled  "An  act  to 
amend  the  articles  of  association  of*  a  railroad 
company;  '*and  to  extend  the  powers  of  and  con- 
fer a  charter -upon  the  same,"  provisions  author- 
izing incorporated  townships  to  subscribe  to  the 
capital  stock  upon  the  assent  of  their  legal  vot- 
ers, and  legalizing  the  assent  of  voters  given 


previous  to  the  passage  of  the  act,  are  fairly 
within  the  scope  of  the  title,  and  the  act  is  not 
in  conflict  with  Const  111.  1848,  art.  3,  i  23, 
providing  that  no  private  or  local  law  "shall  em- 
brace more  than  one  subject  and  that  shall  be 
expressed  in  the  title."— Town  of  Mahomet  v. 
Quackenbush,  117  U.  S.  608,  6  S.  Ct  858,  29  L. 
Ed.  982. 

Act  N.  J.  March  31,  1869  (Laws  1869,  c 
386),  enfitlod  "An  act  to  enable  the  united  com* 
panics  to  improve  lands  under  water  at  Kill  von 
KuU,  and  other  places,"  does  not  contravene 
Const  N.  J.  art.  4,  |  7,  par.  4,  the  object  of  the 
law  being  to  confirm  the  companies'  title  to  the 
lands  described,  and  all  its  provisions  being  per- 
tinent thereto.— City  of  Hoboken  v.  Pennsyl- 
vania R.  Co.,  124  U.  S.  666,  8  S.  Ct  643.  31  L. 
Ed.  543,  affirming  judgment  (C.  C.)  16  F.  816. 

The  provision  of  an  act,  entitled  "An  act 
to  provide  for  the  formation  of  street  railways," 
making  such  act  applicable  to  corporations  of 
like  character  already  organized  and  in  opera- 
tion, is  within  the  general  object  of  such  act  as 
expressed  in  its  title.— City  of  Detroit  v.  Detroit  . 
Citizens'  St  Ry.  Ca,  22  S.  Ct  410,  184  U.  S. 
868,  46  L.  Ed.  592. 

A  statute  entitled  "An  act  to  incorporate" 
a  particular  railway  company  does  not,  under 
the  decisions  of  the  Florida  courts,  bear  a  title 
sufficiently  broad  to  embrace  a  grant  of  public 
land  in  aid  of  the  construction  of  the  authoriz- 
ed railway.— Peters  v.  Grlchrist  82  S.  Ct  122, 
222  U.  S.  483,  66  L.  Ed.  278. 


^-»  Riffbts   of  property, 
feniy  and  liioiimbraiiees. 

Bee  44  Gent  Dig.  SUtut  ||  160,  151. 

Provisions  of  Laws  Wash.  1862-63,  p.  262, 
for  escheat  on  death  of  an  owner  in  fee  without 
heirs,  are  adequately  expressed  in  the  title  with- 
in meaning  of  Organic  Act  Wash.  March  2, 
1853,  §  6.— Christianson  v.  King  County,  36  S. 
Ct.  114,  239  U.  S.  356,  60  L.  Ed.  327.  affirming 
judgment  203  F.  894. 122  C.  C.  A.  188. 

^s»117.  ^—  OiTil  remediea  aad  proeeod* 
ins*- 

See  44  Cent.  Dig.  Stotut  H  154-157. 

The  title  of  an  amendatory  state  statute, 
which  designates  the  particular  sections  of  the 
Code  of  Civil  Procedure  which  it  purports  to 
amend,  satisfies  a  constitutional  requirement 
that  every  act  shall  embrace  but  one  subject 
which  subject  shall  be  expressed  in  its  title.— 
Ross  V.  Aguirre.  24  S.  Cft  22,  191  U.  S,  60, 
48  L.  Ed.  94. 

^=»118.  •^—  Crimea  aad  erimlnal  prose- 
evtions  and  pvnialimemta. 

See  44  Gent  Dig.  Stetut  fS  158-lflO. 

Act  28th  Leg.  p.  68,  c.  50,  entitled  "An 
act  to  prohibit  the  buying  and  selling  of  pools  or 
receiving  or  making  bets  on  horse  racing/'  is 
not  repugnant  to  Const,  art.  8,  |  35,  prohibiting 
bills  from  containing  more  than  one  "subject," 
to  be  expressed  in  the  title,  in  that  it  prohibits 
"book  making"  in  the  body  thereof  and  does  not 
mention  it  by  that  name  in  the  title.  Judgment 
Ex  parte  Hernan  (Tex.  Cr.  App.)  77  S.  W.  225, 
45  Tex.  343,  affirmed.— Hernan  v.  State  of  Tex- 
as, 25  S.  Ct  800, 198  U.  S.  579,  49  L.  Ed.  U71. 


«—   OonntieSftow^M, 
ipal  eorporatlona. 

See  44  Gent.  Dig.  Statut  88  168-172. 

The  provision*  of  Const  N.  X  art  4,  f  ?• 
that  "every  law  shall  embrace  but  one  object 
and  that  shall  be  expressed  in  the  title,"  must  be 
construed  to  mean  that  the  title  shall  give  a  rea- 
sonable intimation  of  the  matters  under  legis- 
lative consideraticm ;  and  Act  April  15,  1868, 
entitled  "An  act  to  set  off  from  the  township 
of  Bloomfield,  in  the  county  of  Essex,  a  new 
township^  to  be  called  the  'Townahip  of  Mont- 
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C^167 


clair/'*  is  not  anconstitutional  because,  in  con- 
sequence of  a  provision  therein,  that  any  act 
from  which  Bloomfield  has  been  specially  ex- 
cepted shall  apply  to  and  be  operative  in  Mont- 
elair,  authority  is  given  to  the  new  township  of 
Montdair,  under  Act  April  9,  1868,  to  issue 
bonds  in  aid  of  the  Montclair  Railroad  Compa- 
ny.— Inhabitants  of  Montclair  Tp.  v.  Ramsdell, 
107  U.  S.  147,  2  S.  Ct.  391,  27  L.  Ed.  431. 


?—  Tazatioii,  licenses,  and  pnb« 
lie  funds. 

See  44  Cent.  Dig.  SUtut  88  146,  178,  174. 

Act  Feb.  25,  1875,  entitled  ''An  act  to  legal- 
ise certain  taxes  therein  mentioned,'*  and  legaliz- 
ing certain  municipal  bonds  and  the  taxes  levied 
to  pay  them,  was  not  in  conflict  with  Const,  art. 
2,  I  19,  providing  that  no  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  express- 
ed in  the  title,  since  to  legalize  the  taxes  neces- 
sarily made  the  bonds  valid.— Read  v.  City  of 
Plattsmouth,  107  U.  S.  568,  2  S.  Ct  208,  27  L. 
Ed.  414. 

The  purpose  of  Pub.  Acts  Mich.  1909,  No. 
49,  to  extend  to  telephone  and  telegraph  com- 
panies provisions,  of  Pub.  Acts  1905,  No.  282, 
for  the  assessment  of  property  of  certain  classes 
of  corporations  and  the  method  of  collecting  the 
same,  held  suffici^itly  expressed  in  the  tide. — 
Citizens'  Telephone  Co.  v.  Fuller,  38  S.  Ct  833, 
229  U.  S.  322,  57  L.  JB)d.  1206,  affirming  decree 
(C.  C.)  The  Michigan  Telephone  Tax  Cases,  185 

^=»123.  — -  HigbwaTS,       bridges,     «and 
oilier  pnblie  works. 

See  44  Gent  Dig.   Statut.   88  176-188. 

The  title  of  Laws  1893,  p.  241,  c.  99,  rela- 
tive to  excavation  of  public  waterways  by  pri- 
vate contract,  with  liens  for  the  compensation, 
is  sufficient  though  not  indicating  the  power  of 
the  land  commissioner  to  give  the  liens.  Judg- 
ment, Seattle  &  L.  W.  Waterway  Co.  v.  Seat- 
tle Dock  Co.,  77  P.  845,  35  Wash.  503,  affirmed. 
^Seattle  Dock  Co.  v.  Seattle  &  L.  W.  Water- 
way Co.,  25  S.  Ct.  789, 195  U.  S.  624,  49  L.  Ed. 
350. 

IV.  AMENDMENT,  REVISION,  AND 
CODIFICATION. 

See  Carriers,  ^s»18. 

Amendment  of  corporate  charters  or  acts  of  in- 
corporation, see  Corporations,  ^=»38. 

^=»I43.  Invalidity  of  amendatory  aot  aji 
aif  eetins  aot  amended. 

See  44  Cent  Dig.'  Statut.  f  21L 

The  validity  of  the  original  Michigan  local 
option  law  held  not  affected  by  adoption  of  Pub. 
Acts  1899,  No.  183,  and  Pub.  Acts  1903,  No. 
170,  which  were  nullities  because  unconstitu- 
tionaL-— Eberle  v.  People  of  State  of  Michigan, 
34  S.  Ct.  464,  232  U.  S.  700,  58  L.  Ed.  803, 
affirming  judgment  People  v.  Bberle,  133  N.  W. 
519.  167  Mich.  477. 

V.   BEPEAIi,    SUSPENSION.    EXPIRA- 
TION. AND  BEVIVAI.. 

Affirmance  of  conviction  under  repealed  stat- 
ute as  denial  of  due  process  of  law,  see  Con- 
stitutional Law,  ^=:>257. 

Treaties,  see  Treaties,  ^=»11. 

Repeal  of  8tatMte*  relating  to  particular  auJh 

jectt. 

See- 
Aliens,  ^=:>12. 
Attachment,  ^s>2. 
Courts,  ^=»418^. 
Criminal  Law,  ^=9l5. 


See- 
Customs  Duties,  ^=»6.  102,  120. 
Exemptions,  ^=:»3. 
Internal  Revenue,  ^=»8. 
Lamitatioh  of  ^  ctions,  ^s»8. 
Mechanics'  Liens,  ^=:»7. 
Usury,  ^=»8. 
Woods  and  Forests,  Qs»8. 

^»149.  Power  to  repeal  iu  general. 
See  44  Cent  Dig.  Stotut.  8  218. 

Before  a  statute,  especially  one  relating  to 
taxation,  should  be  held  to  be  not  subject  to 
amendment  or  repeal,  an  intent  not  to  amend  or 
repeal  must  be  so  directly  and  unmistakably 
expressed  as  to  leave  no  room  for  doubt.  It  is 
not  so  expressed  when  the  existence  of  the  in- 
tent arises  only  from  inference  or  conjecture. 
— City  of  Covington  v.  Commonwealtii  of  Ken- 
tucky, 19  S.  Ct  383,  173  U.  S.  231,  43  L.  Ed. 
679. 

^=»160.  Implied  repeal  by  aet  relatlmc 
to  same  snbjeot. 

See  44  Cent  Dig.  Stetut  85  230-m. 

^=»161«  ^-»  In  general. 

See  44  Ceat  Dig.  SUtut  88  230-234. 

Where  two  statutes  cover,  in  whole  or  in 
part,  the  same  matter,  and  are  not  irrecon- 
cilable, and  no  purpose  to  .repeal  is  expressed 
or  indicated,  effect  will  be  dven  to  both. — Frost 
V.  Wenie,  157  U.  S.  46,  15  S.  Ct.  532,  39  Lw 
Ed.  614. 

Subsequent  legislation  upon  a  general  sub- 
ject covered  by  a  code  or  systematic  collection 
of  general  rules  dealing  with  such  subject  in  a 
comprehensive  way  carries  with  it  an  implica- 
tion that  the  general  rules  are  not  super^ed, 
but  are  to  be  applied  in  its  enforcement,  save 
as  the  contrary  clearly  appears.-~United  States 
V.  Barnes,  32  S.  Ct  117,  222  U.  S.  513,  56  L. 
Ed.  291.  ^ 

^=»162.  -— —  Repeal   of   speoial  by  s^n- 
oral  aot. 

See  44  Cent.  Dig.  Stotut  18  236-237;   S7  Cent  Dig. 
Ins.  Per.  8  74. 

The  federal  Supreme  Court  will  follow  the" 
continuous  constructi<^n  of  the  Land  Department 
that  the  special  provision  for  Louisiana  in  the 
swamp  land  grant  act  of  March  2,  1849  (9  Stat 
352,  c.  87).  that  title  shall  vest  in  the  state 
on  approval  of  a  list  of  lands  by  the  Secretary  . 
of  the  Interior,  was  not  affected  by  the  general 
clause  of  the  act  of  September  28,  1850  (9  Stat 
519,  c.  84),  granting  swamp  lands  to  Arkansas, 
to  vest  only  upon  the  issuance  of  a  patent,  that 
the  provisions  of  this  act  be  extended  to  and 
their  benefits  be  conferred  upon  each  of  the 
other  states  in  which  such  swamp  and  over- 
flowed lands  may  be  situated.— State  of  Louis- 
iana v.  Garfield,  ^  S.  Ct.  31,  211  U.  S.  70, 
53  L.  Ed.  92w 


-— -  Repeal  by  re-emaotment. 

See  44  Cent  Dig.  SUtut.  8  241. 

The  repeal  of  the  Arizona  act  of  March 
18,  1887  (Laws  Ariz.  1887,  tit  31),  creating  a 
board  of  loan  commissioners  for  the  territory-, 
was  effected  by  the  act  of  congress  of  June 
25,  1890  (26  Stat  175,  c.  612),  which  substan- 
tiaJly  re-enacted  the  territorial  act  in  all  its 
provisions,  although  4:he  preamble  of  such  act 
speaks  of  the  territorial  act  as  being  amend- 
ed, and,  as  amended,  approved  and  confirmed. 
—Murphy  v.  Utter,  22  S.  Ct.  776,  186  U.  S.  95, 
46  L.  Ed.  1070. 

^=»167.  — *  Repeal  by  revisioa  or  oodi- 
fleation. 

See  44  Cent  Dig.  Stotut  88  242,  243. 

Act  Mo.  March  10,  1871,  which  authorizes 
the  levy  of  a  tax  on  both  realty  and  personalty 
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in  a  township  for  the  payment  of  bonds  issued 
by  it  in  aid  of  railroads,  though  not  incorporat- 
ed into  the  Revision  of  1879.  continues  in  force 
thereafter  under  section  8154  (Rev.  St.  Mo. 
1879),  as  it  was  not  "expressly  repealed,"  and 
is  not  ''repugnant  to  any  acts  passed  or  re- 
vised** at  the  session  of  1879.— Cape  Girardeau 
County  Court  v.  United  States,  118  U.  S.  68, 
6  S.  Ct.  951,  30  L.  Ed.  73. 

^=»168.  InTalidlty  of  repealins  aet. 

See  44  Cent  Dig.  Statut.  8  244. 

A  repeal  of  Act  Tex.  1889,  permitting  for- 
eign corporations  to  do  business  in  the  state, 
does  not  result  from  the  provision  of  Act  Tex. 
1895,  exempting  labor  organizations,  on  the 
ground  that  this  provision  is  unconstitutional, 
since,  if  it  were  so,  the  entire  act  would  be 
void,  and  could  not  operate  as  a  repeal  of  the 
former  act  Judp^ment  44  S.  W.  936,  19  Tex. 
Civ.  App.  1,  affirmed.— Waters-Pierce  Oil  Co. 
V.  State  of  Texas,  20  S.  Ct.  518,  177  U.  S.  28, 
44  L.  Ed.  657. 


the  statute.— Knowlton  v.  Moore,  20  S.  Ct.  747, 
178  U.  S.  41,  44  L.  Ed.  969. 


^s»160.  Repeal  of  repealing  or  aaieada- 
tory  act  as  roTival  of  aot.  ro- 
pecLled  or  amended. 

See  44  Cent.  Dig.  Statut  88  246,  247,  250; 

The  effect  of  a  repealing  statute  is  to  revive 
the  law  as  it  stood  before  the  passage  of  the 
statute  repealed,  unless  the  statute  itself,  or 
some  general  statute,  makes  a  different  rule. — 
United  States  v.  Philbrick,  120  U.  S.  52,  7  S. 
Ct.  413,  30  L.  Ed.  559. 

In  repealing  parts  of  the  Code  which  had 
been  declared  unconstitutional,  the  court  can- 
not impute  to  the  legislature  an  intent  to  revive 
earlier  laws  which  might  render  the  amended 
laws  liable  to  the  same  objection.— Patapsco 
Ouano  Co.  v.  Board  of  Agriculture  of  North 
Carolina,  18  S.  Ct  862,  171  U.  S.  345,  43  L. 
Ed.  191,  affirming  decree,  52  F.  690. 

VX.   OONSTBrUGTION    AND    OPERA- 
TION. 

Appellate  Jurisdiction  of  cases  involving  con- 
struction,   see    Courts,    «=»385(1%),    387(4), 

Authority  in  federal  courts  of  decisions  of  state 

courts  as  to  construction  of  state  statutes, 

see  Courts,  ^=»366. 
Chinese  Exclusion  Act,  see  Aliens,  ^=s»21. 
Constitutions,  see  Constitutional  Liaw,  ^s»16- 

34. 
Construction   to  avoid   unconstitutionality,  see 

Constitutional  Law,  ^=»48. 
Extraterritorial   operation   of  Anti-Trust   Act, 

see  Monopolies,  ^s»10. 
Limitation    laws,    see    Limitation    of   Actions, 


Tariff  laws,  see  Customs  Duties,  ^=>12,  17-20. 
Treaties,  see  Treaties,  ^s»7,  8. 

(A)  GENERAL  RULES  OF  CONSTRUO- 

TION. 
See  Food,  «=»2. 

Lien  laws,  see  Mechanics'  Liens,  4=3»6. 

^=»180.  Intentioii  of  Losialatwe* 
See  44  Cent.  Dig.  Statut  88  tt9-26S. 


—  Spirit  or  letter  of  law. 

See  44  Cent   Dig.   Statut  |  26L 

It  is  within  the  power  of  courts  to  declare 
that  a  thing  which  is  within  the  letter  of  a  stat* 
ute  is  not  governed  by  the  statute,  because  not 
within  its  spirit  or  the  intention  of  its  makers. 
—Rector,  etc.,  of  Holy  Trinity  Church  v.  Unit- 
ed States.  143  U.  S.  457,  12  S.  Ct  511,  36  L. 
Ed.  226. 

^=»187.  Moaning  of  lansnago. 

See  .44  Cent  Dig.  Statut  H  266-28L 


^-»  In  general. 

See  44  Cent  Dig.  SUtut  88  266,  267,  276. 

In  construing  those  parts  of  the  Code  which 
re-enact  provisions  originally  enacted  in  both 
the  French  and  English  languages,  both  texts 
may  be  taken  into  consideration,  although,  if  the 
two  texts  cannot  be  reconciled,  the  English  must 
prevail.— Viterbo  v.  Friedlander,  120  U-  S.  707, 
7  S.  Ct  962,  30  L.  Ed.  776,  reversing  decree 
(C.  C.)  24  F.  320. 


^-*  In  general. 
See  44  Cent   Dig.  SUtut  8f  29,   26S. 

In  whatever  language  a  statute  may  be 
framed,  its  purpose  must  be  determined  by  its 
natural  and  reasonable  effect,  and  such  purpose 
is  to  be  taken  into  consideration  in  passing  on 
its  validity.— Collins  v.  State  of  New  Hampshire, 
18  S.  Ct.  768,  171  U.  S.  30.  43  L.  Ed.  60. 

A  particular  construction  of  a  statute  which 
will  occasion  great  inconvenience  or  produce  in- 
equality and  injustice  is  to  be  avoided,  if  anoth- 
er more  reasonable  interpretation  is  present  in 


Ititeral     and     grammatioal 
interpretation. 

See  44  Cent  Dig.  SUtut  I  26S. 

Where  the  language  of  a  statute  is  plain  and 
unambiguous,  it  is  the  duty  of  the  court  to  en- 
force it  according  to  the  obvious  meaning  of 
the  w;ords,  without  attempting  to  change  it  by 
adoptiuj^  a  different  construction,  based  upon 
some-  supposed  policy  of  congress  In  regard  to 
the  subject  of  le^slation,  or  upon  considerations 
of  injustice  or  mconvenienee  arising  from  the 
enforcement  of  the  statute  according  to  iU 
terms.— Bate  Refrigerating  Co.  v.  Sulzberger, 
157  U.  S.  1,  15  S.  Ct  508,  39  L.  Ed.  601,  af- 
firming decree  (C.  C.)  56  F.  713. 


—  General  and  spooifLe  irords. 

See  44  Cent  Dig.  Statut  |  272. 

Additional  words  of  qualification,  needed 
to  harmonize  a  general  and  a  prior  special  pro- 
vision in  the  same  statute,  should  be  added  to 
the  general  provision,  rather  than  to  the  spe- 
cial one.  Judgment  36  Ct  CI.  266,  affirmed.— 
Rodgers  v.  United  Stotes,  22  S.  Ct  582,  185  U. 
S.  83,  46  U  Ed.  816. 

^s»204.-  Statnt^  as  a  ^rbole,  and  intrin- 
■ie  aide  to  oonstrnetion. 

See  44  Cent  Dig.  SUtut  |8  282-288. 


— ^  Preamble  and  roeitala. 

See  44  Cent  Dig.  6Utut  |  287.  ' 

The  preamble  of  an  act  may  be  referred  to 
to  aid  in  ascertaining  the  intent,  when  the  body 
of  such  act  is  fairly  susceptible  of  different 
constructions.— Price  v.  Forrest,  19  S.  Ct  434, 
173  U.  S.  410,  43  L.  Ed.  749. 


(8=s>211.  Title,   lieadincsy 

(iaal  notes. 

See  44  Cent  Dig.  SUtut  | 


and 


The  title  of  an  act  may  be  resorted  to  for 
the  purpose  of  elucidating  what  is  obscure  in 
the  provisionary  part—Rector,  etc.,  of  Holy 
Trimly  Church  v.  United  Sutes,  143  U.  S.  457, 
12  S.  Ct  511,  36  L.  Ed.  226. 

While  express  proxrisions  in  the  body  of  an 
act  cannot  be  controlled  or  restrained  by  the 
title  or  preamble,  yet  the  latter  may  be  referred 
to  when  the  statute  is  susceptible  of  different 
constructions;  and  this  rule  is  especially  ap- 
plicable in  sUtes  whose  constitutions  provide 
that  every  act  shall  relate  to  but  one  subject 
which  shall  be  expressed  in  the  title.— Coosa w 
Min.  Co.  V.  State  of  South  Carolina,  144  U.  S. 
550,  12  S.  Ct.  689,  36  L.  £2d.  537,  affirming  de- 
cree South  Carolina  v.  Coosaw  Min.  Co,  47 
Fed.  226. 
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While  the  title  constitutes  so  part  of  an  act, 
it  may  be  considered  as  a  key  to  the  correct  in- 
terpretation thereof  where  the  intent  is  other- 
wise ambicaouai — Knowlton  y.  Moore,  20  S.  Ct. 
747,  178  U.  S.  41.  44  L.  Ed.  960. 

The  title  of  an  act  cannot  be  resorted  to  in 
aid  of  its  construction  where  the  act  is  free  from 
doubt  or  ambiguity.— Cornell  v.  Coyne,  24  S.  Ot 
383,  192  U.  S.  418,  48  L.  Ed.  504. 

It  is  only  in  a  doubtful  case  that  the  title 
of  an  act  can  control  the  meaning  of  the  enact- 
ing clauses.— Lapina  v.  Williams,  34  S.  Ct  196, 
232  U.  S.  78.  58  L.  Ed.  515,  affirming  Judgment 
Ex  parte  Hoffman,  179  F.  839, 103  C.  C.  A.  327. 

^s»212.  Preamnptioiis  to   aid  eoastmc- 
tion. 
See  44  Cent  Dig.   SUtut.  I  289. 

It  being  historically  true  4:hat  the  American 
people  are  a  religious  people,  as  shown  by  the 
religious  objects  expressed  by  the  original  grants 
and  charters  of  the  colonies,  and  the  recognition 
of  religion  in  the  most  solemn  acts  of  their  his- 
tory, aa  well  as  in  the  constitutions  of  the  states 
and  the  nation,  the  courts,  in  construing  statutes, 
should  not  impute  to  any  legislature  a  purpose 
of  action  against  religion.— Rector,  etc..  of  Holy 
Trinity  Church  y.  United  States,  143  U.  S. 
457,  12  S.  Ct  511^  36  L.  Ed.  226. 

Until  the  state  decides  otherwise,  the  Su- 
preme Court  will  assume,  in  order  to  uphold  the 
provisions  of  Laws  Ark.  1911,  p.  77,  f  20,  for- 
feiting a  right  of  a  foreign  railway  to  do  busi- 
ness m  the  state  If  it  fails  to  pay^  the  franchise 
tax,  that  such  section  will  be  limited  to  forfeit- 
ing only  privilege  as  to  Intrastate  business. — 
St.  Liouis  Southwestern  Ry.  Co.  v.  State  of  Ar- 
kansas ex  rel.  Norwood.  35  S.  Ct.  99,  235  U.  S. 
350,  59  L.  Ed.  265,  affirming  decree  152  S.  W. 
110,  106  Ark.  321. 

^=»213.  Eztrinaie  aids  to  oonstmotioa*- 

See  44  Cent.  Dig.  SUtut.  S8  290-299. 

^=s»214.  —  In  generaL 

See  44  Cent  Dig.  Statut.  |  290. 

The  federal  Supreme  Court  will  not  ordi- 
narily go  beyond  the  reports  of  congressional 
committees  to  the  debates  in  Congress  to  deter- 
mine the  meaning  of  a  federal  statute. — Lapina 
V.  Williams,  34  S.  Ct.  196,  232  U.  S.  78,  58  L. 
Ed.  515,  affirming  judgment  Ex  parte  Hoffman, 
179  F.  839,  103  C.  C.  A.  327. 

^s>216.   «—    Contemporarj  elreum- 

■taaoes. 

See  44  Cent  Dig.  Stetut  S  291. 

In  construing  a  doubtful  statute,  the  court 
will  consider  the  evil  which  it  was  designed  to 
remedy,  and  for  this  purpose  will  look  into  con- 
temporaneous events,  including  the  situation  as 
it  existed,  and  as  it  was  pressed  upon  the  at- 
tention of  the  legislative  body,  while  the  act  was 
under  consideration.— Rector,  etc.,  of  Holy  Trin- 
ity Church  V.  United  States,  143  U.  S.  457,  12 
S.  Ct.  511,  36  L.  Ed.  226. 

• 

In  construing  any  act  of  legislation^  wheth- 
er a  statute  or  a  constitution,  regard  is  to  be 
had,  not  only  to  all  parts  of  tne  act  itself,  and 
of  any  former  act  of  the  same  lawmaking  pow- 
er of  which  the  act  is  an  amendment,  but  also 
to  the  condition  and  the  history  of  the  law  as 
previously  existing,  and  in  the  light  of  which 
the  new  act  must  be  read  and  interpreted.  Or- 
der, In  re  Wong  Kim  Ark  CD,  C.)  71  F.  382,  af- 
firmed.—United  States  V.  Wong  Kim  Ark,  18 
S.  Ct.  456,  169  U.  S.  649,  42  L.  Ed.  890. 

^=s»216*  —  MotlTea    and    opinioiui    of 
legislators. 

See  ^44  Cent  Dig.  SUtut  I  292. 

The  debates  in  congress  cannot  be  consid- 
ered for  the  purpose  of  discovering  the  meaning 


of  a  statute.— United  States  ▼.  Trans-Missouri 
Freight  Ass'n.  17  S.  Ct.  540,  166  U.  S.  290,  41 
li.  Ed.  1007,  reversing  decree  58  F.  58,  7  O.  a 
A.  15,  24  L.  R.  A.  73. 

The  meaning  of  Interstate  Commerce  Act 
Feb.  4,  1887,  as  amended  by  Act  June  29,  1906, 
cannot  be  determined  by  statements  in  the  de- 
bates in  Congress. — Omaha  &  C.  B.  St  Ry.  Co. 
V.  Interstate  Commerce  Commission,  33  S.  Ct 
890,  230  U.  S.  324.  57  U  Ed.  1501,  46  L.  R.  A. 
(N.  S.)  886,  reversing  decree  (Com.  Ct)  191  F. 
40. 

A  statement  by  a  member  of  a  Senate  con- 
ference committee  during  debate,  explanatory  of 
changes  in  a  bill,  cannot  be  resorted  to  for  the 
purpose  of  construing  a  statute  contrary  to  its 
plain  terms. — Pennsylvania  R.  Co.  v.  Interna- 
tional Coal  Min.  Co..  33  S.  Ct  893,  230  U.  S. 
184,  57  L.  Ed.  1446.  Ann.  Cas.  1915A,  315,  re- 
versing judgment  173  F.  1,  97  C.  C.  A.  383. 

■a^e  of  aot* 


—  Histrry  and  paa 

See  44  Cent  Dig.  Stotut  i  299. 

In  construing  a  statute,  especially  when, 
like  the  interstate  commerce  law,  it  is  in  the 
nature  of  experimental  legislation,  the  courts 
must  take  notice  of  the  history  of  the  legisla- 
tion, and,  out  of  possible  different  constructiona, 
aelect  and  apply  the  one  that  best  comports  with 
the  genius  of  our  institutions,  and  which,  there- 
fore, is  most  likelv  to  have  been  the  construc- 
tion intended  by  the  law-making  power.— Texas 
&  P.  Ry.  Co.  V.  Interstate  Commerce  Commis- 
sion, 162  U.  S.  197,  16  S.  Ct  666,  40  L.  Ed. 
940,  reversing  decree  Interstate  Commerce  Com- 
mission V.  Texas  &  P.  Ry.  Co.,  57  F.  948,  6 
C.  C.  A.  653. 

The  rule  that  congressional  debates  may  not 
be  used  as  a  means  to  an  interpretation  of  an 
act  of  Congress  is  not  violated  by  resorting  to 
them  to  ascertain  the  history  of  the  period  when 
the  statute  was  adopted.— {1911)  Standard  Oil 
Co.  of  New  Jersey  v.  United  States,  31  S.  Ct. 
502,  221  U.  S.  1,  65  L.  Ed.  619,  34  L.  R.  A.  (N. 
SJ  834,  Ann.  Cas.  1912D,  734,  affirming  decree 
(C.  C.  1909)  United  States  t.  Standard  Oil  Co. 
of  New  Jersey,  173  F.  177. 

Reports  of  committees  of  the  House  of  Rep- 
resentatives and  the  Senate  may  be  consulted 
to  ascertain  the  motive  of  Congress  in  passing  a 
statute.— McLean  v.  United  States,  33  S.  Ct 
122,  226  U.  S.  374,  57  L.  Ed.  260,  reversing 
judgment  45  Ct.  CI.  95. 

^=»218«  «-^  ContoBiporaiiooiia  oonatme- 
tion  in  gonoral. 

See  44  Cent  Dig.  SUtut  f9  294.  296. 

Contemporaneous  construction  is  an  avail- 
able aid  in  construing  a  statute  only  where  the 
language  of  such  statute  is  ambiguous,  and  sus- 
ceptible of  two  reasonable  interpretations. — 
Houghton  V.  Payne,  24  S.  Ct  590. 194  U.  S.  88, 
48  U  Ed.  888;  Smith  v.  Same,  24  S.  Ct  595, 
194  U.  S.  104,  48  L.  Ed.  893. 

^=»210.  —  EzeovtiTo  eonstnietioB* 

See  44  Cent  Dig.  Statut  H  299,  297. 

The  fact  that,  during  the  years  between 
1876  and  1885,  Rev.  St  §  2931  was  construed  by 
the  treasury  department  to  require  that  the 
liquidation  should  be  made  on  the  final  with- 
drawal for  consumption,  and  that  a  protest  filed 
within  10  days  thereafter  #a8  sufficient,  is  not 
such  a  long  and  uninterrupted  acquiescence  a8> 
to  be  controlling  upon  the  courts.— Merritt  v. 
Cameron,  137  u!  S.  542,  11  8.  Ct  174,  34  U 
Ed.  772. 

A  departmental  construction  of  a  statute 
wiU  not  be  followed  by  the  courts  when  it  is 
clearly  erroneous.— United  States  v.  Tanner,  147 
U.  S.  661,  13  S.  Ct  436,  37  L.  Ed.  321. 

Where  the  language  of  a  statute  is  plain, 
subsequent  action  by  the  departments  of  the 
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state  OP  contemporaneous  ot  antecedent  history 
of  the  subject  cannot  be  appealed  to  for  inter- 
pretation ;  but  they  may  be  resorted  to  in  order 
to  ascertain  the  meaning  and  force  of  terms  or 
words  and  the  real  intent  of  the  Legislature. — 
Studebaker  v.  Perry,  22  S.  Ct.  463,  184  U.  S. 
258,  46  L.  Ed.  52a  affirming  judgment  102  F. 
047,  43  C.  C.  A.  69:  Deming  v.  McClanghry, 
113  F.  639.  51  C.  C.  A.  349,  order  affirmed 
McClaughry  v.  Deming.  22  S.  Ot.  786,  180  U. 
S.  49,  46  L.  Ed.  1049. 

Where  the  meaning  of  a  statute  is  doubtful, 
great  weight  is  given  to  the  construction  placed 
on  it  by  the  department  charged  with  its  execu- 
tion.—United  States  V.  Oerecedo  Ilermanos  y 
Compafiia,  28  S.  Ct.  532.  209  U.  S.  337.  52  L. 
Ed.  821. 

« 

The  federal  courts  will  accept  as  control- 
ling the  decision  of  the  Land  Department  that 
the  use  of  the  words  "assignors'*  and  **a88ign8" 
in  the  amendment  of  Act  March  3,  1891,  c.  561, 
§  2,  28  Stat.  1006  (TT.  S.  Comp.  St.  1901,  p. 
1540),  to  Desert  Land  Act  March  3,  1877,  c. 
107,  19  Stat.  377  (U.  S.  Comp.  St.  1901,  p. 
1548),  evidenced  the  intention  of  Congress  to 
remove  the  restrictions  of  the  earlier  act  upon 
the  assignment  of  a  desert  land  entry,  and  was 
not  merely  in  recognition  of  the  right  that  ev- 
ery entryman  has  under  the  public  land  laws  of 
the  United  States  to  make  an  assignment  after 
he  has  acquired  the  equitable  title  to  the  land 
embraced  within  his  entry.— United  States  v. 
Hammers,  31  S.  Ct.  593,  221  U.  S.  220.  55  L. 
Ed.  710. 

Construction  given  by  the  Department  of 
the  Interior  to  consents  of  Indian  allottees,  un- 
der Act  March  3,  1893,  c.  209,  27  Stat.  612,  to 
a  sale  of  that  portion  of  allotted  land  not  re- 
quired for  their  homes,  would  control  in  case 
of  ambiguity  in  the  statute.— Jacobs  v.  Prichard, 
32  S.  Ct.  ^89.  223  U.  S.  200,  56  L.  Ed.  405, 
affirming  judgment  (1907)  Prichard  v.  Jacobs. 
90  P.  922,  46  Wash.  562. 

Departmental  practice  iA  administration  of 
statutes  will  control  when  the  practice  is  rea- 
sonable.— Robinson  v.  Lundrigan,  33  S.  Ct.  255, 
227  U.  S.  173,  57  L.  Ed.  468,  affirming  decree 
178  F.  230,  101  O.  O.  A.  590. 

^s»223.  Oonstraotion  witb  referenee  to 
other  statntes. 

Sea  44  Cent  Dig.  SUtut.  88  300,  a02-306. 

See  44  Cent  Dig.  Statut  88  300,  808,  808. 

Prior  acts  may  be  resorted  to  in  constru- 
ing a  statute  to  solve,  but  not  to  create,  an  am- 
biguity. Judgment  9  App.  D.  C.  48,  reversed. — 
Hamilton  v.  Rathbone,  20  S.  Ct  155,  175  U.  S. 
414.  44  L.  Ed.  219. 

^s»225.  ^-»  Statutes    relating    to    Mime 
snbjeot-matter. 

See  44  Cent.  Dig.  Statut  88  302.  303. 

Statutes  expressly  defining  the  jurisdiction 
of  certain  courts  will  not  be  controlled  by  mere 
implications  arising  from  subsequent  statutes. — 
Rosecrans  v.  United  States,  17  S.  Ct  302,  165 
U.  S.  257,  41  L.  Ed.  708. 

The  re-enactment  in  the  same  words  of  a 
statute  which  has  notoriously  received  a  con- 
struction in  practice  from  those  whose  duty  it 
is  to  carry  it  out  gives  rise  to  the  presumption 
that  such  construction  is  satisfactory  to  the 
Legislature,  unless  it  is  plainly  erroneous. 
Judgment  (Ariz.  1906)  84  p.  511,  affirmed.— 
Copper  Queen  Consol.  Min.  Co.  v.  Territorial 
Board  of  Equalization  of  Territory  of  Arizona, 
27  S.  Ct  695,  206  U.  S.  474,  51  L.  Ed.  1143. 

Subsequent  congressional  legislation  may 
be  considered  as  an  aid  to  the  interpretation 
of  prior  legislation  upon  the  same  subject.— 
nnil)  Tiger  v.  Western  Inv.  Co.,  31  S.  Ct  578, 
221  U.  S.  28G.  55  L.  Ed.  738.  reversing  judg- 


ment (1908)  Western  Inv.  Co.  v.  Tiger.  96  P. 
602,  21  Okl.  630. 

Re-enaotment  of  or  ref- 
erence to  former  statute  and 
adoption  of  prorisions  pre- 
viously construed. 

See  44  Cent  Dig.  Statut  S  306. 

The  re-enactment  by  Congress,  'without 
change,  of  a  statute  which  has  previously  re- 
ceived, a  long-continued  executive  construction, 
is  an  adoption  by  Congress  of  such  construction. 
— United  States  v.  Cerecedo  Hermanos  y  C<Mn- 
paflia,  28  S.  Ct  532,  209  U.  S.  337.  52  h,  Ed. 
821. 

Congress,  in  using  the  words  "unmanu- 
factured tobacco,"  in  Tariff  Act  July  24.  1897, 
c.  11,  5  1,  par.  215,  30  Stat  169  (U.  S.  Comp. 
St  1901,  p.  1648),  held  to  have  adopted  the 
construction  given  hj  Supreme  Court  to  those 
words  in  earlier  tariff  act. — Latimer  v.  United 
States,  32  S.  Ct  242,  223  U.  S.  501,  56  L.  Ed. 
526. 

^ss>22B*  Oonstruotion  of  statutes  adopt* 
ed  f ron&  otker  states  or  oonn* 
tries. 

Bee  44  Gent.  Dig.  Statut.  {  807. 

Sections  772  and  804  of  the  Revised  Stat- 
utes, relating  to  the  District  of  Columbia,  "were 
taken  from  the  New  York  Code  of  Procedure 
of  1851-52,  and  should  be  construed  in  con- 
formity with  the  interpretation  placed  upon 
them  by  the  courts  of  New  York,  rather  than 
tested  by  the  law  of  Maryland,  prevailing  in 
the  District  previous  to  the  reorganization  of 
the  supreme  court  by  the  act  of  Congress  of 
March  3.  1863.— Metropolitan  R.  Co.  v.  Moore,. 
7  S.  Ct  1384, 121  U.  S.  558,  30  U  Ed.  1022. 

Act  Cong.  March  3.  1863,  relating  to  the 
supreme  court  of  the  District  Of  Columbia^ 
was  taken  from  Code  Proc.  N.  Y.  1851-52,  and 
should  be  construed  in  conformity  with  the 
interpretation  placed  upon  it  by  the  courts  of 
New  York,  ratLer  than  tested  b^  the  law  of 
Maryland  prevailing  in  the  District  before  the 
reorganization  of  the  supreme  court  by  the  act 
of  congress.— Metropolitan  R.  Co.  v.  Mo6re,  121 
U.  S.  558,  7  S.  Ct  1334,  30  U  Ed.  1022 ;  In- 
land  &  Sea-Board  Coasting  Co.  v.  HaU,  124 
U.  S.  121,  8  S.  Ct  897,  31  L.  BM.  369. 

Act  Utah  Feb.  18,  1876,  |  10  (Comp.  Laws, 
I  694),  relating  to  the  rights  of  children  omitted 
from  a  willj  having  been  copied  from  a  statute 
of  California,  which  was  itself  taken  ^m  a 
statute  of  another  state,  the  supreme  court  is 
not  bound  by  the  construction  of  the  statute- 
made  by  the  courts  of  California.— Coulam  ▼• 
DouU,  133  U.  S.  216,  10  S.  Ct  253,  33  I*  Ed. 
596. 

The  rule  that,  when  one  state  adopts  a. 
statute  of  another,  it  also  adopts  the  construe- 
tion  placed  thereon  by  the  courts  of  the  latttf 
state,  applies  only  to  decisions  rendered  before 
the  adoption  of  the  statute. — Stutsman  County 
v.  Wallace,  142  U.  S.  293,  12  S.  Ct  227,  35 
L.  Ed.  1018. 

Where  congress,  in  section  8  of  the  inter- 
state commerce  act,  adopted  the  language  of  the- 
English  trafl^c  act  of  1854,  in  respect  to  "undue 
preference,"  it  may  be  presumed  that  it  was 
intended  also  to  adopt  the  construction  given  ta 
these  w^ords  by  the  English  courts.— Interstate 
Commerce  Commission  v.  Baltimore  &  O.  R. 
Co..  145  U.  S.  2CIJ,  12  S.  Ct  844,  36  U  Ed.  699, 
affirming  decree  (C.  C.)  43  F.  37,  which  follows 
McDonald  v.  Hovey,  110  U.  S.  619,  4  S.  Ct  142, 
28  L.  Ed.  269. 

The  Oregon  statute  providing  that  a  testator 
may  "devise  all  his  estate,  real  and  personal, 
saving  to  the  widow  her  dower,"  adopted  from 
Missouri  in  1849,  and  re-enacted  in  1853  and 
in  1862,  after  Oregon  became  a  state,  conferred 
testamentary  power  to  devise  after-acquired  real 
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estate:  the  statute  having  been  so  construed  by 
the  Missouri  courts  before  such  re-enactment, 
and  that  construction  having  been  approved  by 
the  supreme  court  of  Oregon. — Hardenbergh  v. 
Ray.  151  U.  S.  112,  14  S.  Ct.  305.  38  L.  Ed.  93, 
affirming  judgment  (G.  G.)  Hardenberg  v.  Same, 

83  F.  812,  13  Sawy.  158. 

While  it  is  the  ordinary  rule  to  accept  the 
interpretation  given  to  a  statute  by  the  courts 
of  the  countr;r  by  which  it  was  originally  adopt- 
ed, the  rule  is  not  to  be  followed  under  all  cir- 
cumstances; and  the  interpretation  placed  up- 
on a  statute  of  the  territory  of  Utah  by  the 
supreme  court' of  the  territory,  being  that  re- 
quired by  its  obvious  meaning,  will  not  be  re- 
jected because,  apparently,  the  supreme  court 
of  the  state  of  Galifornia,  from  which  the  stat- 
ute was  taken,  has,  in  a  single  decision,  taken 
a  different  view.— Whitney  v.  Fox,  17  S.  Gt. 
713,  166  U.  S.  637,  41  L.  Ed.  1145. 

When  congress  adopts  a  statute  substantial- 
ly as  it  exists  in  the  legislation  of  a  state,  it 
adopts  also  the  known  and  settled  construction 
given  to  it  by  the  courts  of  that  state.— Willis 
V.  Eastern  Trust  A  Banking  Co.,  18  S.  Gt.  347, 
169  U.  S.  295,  42  L.  Ed.  752 ;  Capital  Traction 
Co.  V.  Hof,  19  S.  Gt.  680,  174  if.  S.  1,  43  Ir. 
Ed.  873. 

A  paragraph  adopted  by  a  territorial  leg- 
islature from  the  code  of  another  state  is  pre- 
sumed to  have  been  taken  with  the  meaning 
already  given  to  it  by  the  supreme  court  of  that 
state.— Henrietta  Min.  &  Mill.  Co.  v.  Gardner, 
19  S.  Gt.  327,  173  U.  S.  123,  43  L.  Ed.  637,  re- 
versing judgment,  81  P.  1126,  5  Ariz.  211. 

The  fact  that  the  Arkansas  statutes  re* 
specting  the  rights  of  married  women  (Sand.  & 
H.  Dig.  f§  4940,  4945,  4946,  4949,  5641)  were 
nearly  identical  witii  the  New  York  act  of 
1860  does  not  show  that  the  prior  construc- 
tion of  the  New  York  act  was  adopted,  where 
it  is  not  shown  that  the  statute  was  in  fact 
adopted  from  New  York,  instead  of  from  Mas- 
sachusetts, where  there  was  a  similar  statute 
in  force.  Judgment,  97  F.  837,  38  G.  C.  A. 
502,  affirmed.— Texas  &  P.  By.  Co.  v.  Humble, 
21  S.  Ct.  526,  181  U.  S.  57,  45  L.  Ed.  747. 

The  courts  of  the  Indian  Territory  are 
bound  to  respect  the  decisions  of  the  supreme 
court  of  Arkansas  interpreting  laws  or  that 
state,  which  were  adopted  and  extended  over  the 
Indian  Territory  by  Act  Cong.  May  2,  1890.— 
J.  M.  Robinson  &  Go.  v.  Belt,  23  S.  Gt.  16, 
187  U.  S.  41,  47  1m  Ed.  65,  affirming  judgment, 
100  F.  718.  40  G.  G.  A.  664. 

An  assignment  for  the  benefit  of  creditors, 
although  requiring  a  release  by  creditors  as  a 
condition  of  preference,  must  be  deemed  valid 
in  the  Indian  Territory,  in  view  of  the  decisions 
of  the  courts  of  Arkansas  upholding  such  as- 
signments under  the  statutes  of  that  state  con- 
cerning assignments  for  the  benefit  of  creditors 
and  the  statute  of  frauds,  which  were  adopted, 
and  extended  over  the  Indian  Territory  by  Act 
Cong.  May  2,  1890  (26  Stat.  94,  §  31).— Id. 

Tlie  construction  given  by  the  Colorado 
courts  to  a  statute  of  that  state  which  is  al- 
leged to  have  served  as  the  model  for  Rev. 
St.  Ariz.  1901,  f  3880,  defining  the  powers  of 
the  board  of  equalization,  need  not  be  followed 
b^  the  Arizona  courts  when  construing  the  ter- 
ritorial statute,  where  the  Colorado  decision 
turned  partly  on  the  notion,  inapplicable  to 
Arizona,  that  the  board  of  equalization  had  no 
function  of  assessment,  and  in  part  on  the  Con- 
stitution of  the  state.     Judgment  (Ariz.  1906) 

84  P.  511,  affirmed.— Copper  Queen  Consol.  Min. 
Co.  V.  Territorial  Board  of  Equalization  of  Ter- 
ritory of  Arizona,  27  S.  Ct.  695,  206  U.  S. 
474,  51  L.  Ed.  1143. 

The  settled  construction  of  the  equality 
clause  of  the  English  railway  clauses  consolida- 


tion act  of  1845,  as  forbidding  the  charging  of 
a  higher  rate  for  the  carriage  of  goods  for  an 
intercepting  or  forwarding  agent  than  for  oth- 
ers, applies  in  construing  the  provisions  of  Act 
Feb.  4,  1887,  c.  104,  $  2,  24  Stet.  379  (U.  S. 
Comp.  St.  1901,  p.  3155),  which  were  suDstan- 
tially  taken  from  the  English  sUtute.— (1911) 
Interstnte  Commerce  Commission  v.  Delaware, 
L.  &  W.  R.  Co.,  31  S.  Ct.  392.  220  U.  S.  235, 
55  L.  Ed.  448,  reversing  decree  Delaware,  L. 
&  W.  R.  Co.  V.  Interstate  Commerce  Commis- 
sicMi  (O.  C.  1908)  166  F.  499. 

^=»228.  ProTisos,  ezoeptionfly  and  Mwring 
olausea. 

See  44  Cent  Dig.  Statnt.  |  810'. 

The  fact  that,  in  a  general  act  gI  congress, 
certain  conditions  are  expressly  made  "jurisdic- 
tional facts,**  does  not  require  that  a  i)roviso 
containing  the  same  conditions,  in  a  special  act 
relating  to  the  same  subject  and  enacted  on  the 
same  date,  but  not  expressly  naming  them  as 
jurisdictional,  must  not  be  construed  to  have 
that  effect.— Austin  v.  United  States.  155  U.  S. 
417,  15  S.  Ct.  167,  39  L.  Ed.  206,  affirming 
judgment  25  Ct.  CI.  437. 

€£»231.   BeTisions  and  Codes* 

See  44  Cent.  Dig.  Statut  8  S12. 

The  ordinary  rules  of  interpretation  of  stat- 
utes apply  to  the  Louisiana  Code,  and,  in  con- 
struing it,  the  originals  of  statutes  embodied  in 
it  may  be  referred  to. — Viterbo  v.  Friedlander, 
120  U.  S.  707,  7  S.  Ct.  962,  30  L.  Ed.  776.  re- 
versing decree  (C.  C.)  24  F.  320. 

Intention  to  alter  scope  of  existing  law 
cannot  be  imputed  to  Congress  because  In  the 
Revised  Statutes  it  placed  in  two  separate  sec- 
tions portions  of  what  was  a  single  section  of 
the'  onginal  act— Anderson  v.  Pacific  Coast  S. 
ri.  Co.,  32  S.  Gt.  626,  225  U.  S.  187,  56  L.  Ed. 
1047. 

i 

Separation  in  Revised  Statutes  of  the  Unit- 
ed States  of  the  several  parts  of  a  section  of  an 
existing  statute  for  purposes  of  convenience  did 
not  change  their  purpose  or  nieaning. — Buck 
Stove  &  Range  Co.  v.  Vickers,  33  S.  Ct  41, 
226  U.  S.  205,  57  L.  Ed.  189,  reversing  judg- 
ment 101  P.  668,  80  Kan.  29. 

^s»233.   Con-tniotlon    as    laolndliis    or 
binding  goTenvkeikt* 

See  44  Cent  Dig.  Statut  S  314. 

The  United  States  is  not  bound  by  the  pro- 
visions of  the  Bankruptcy  Act,  unless  specifical- 
ly mentioned  therein. — (1912)  Guarantee  Title 
&  Trust  Co.  V.  Title  Guaranty  &  Surety  Co.,  32 
S.  Ct  457,  224  U.  S.  152,  56  L.  Ed.  706,  re- 
versing judgment  (1909)  Title  Guaranty  &  Sure- 
ty Co.  V.  Guarantee  Title  &  Trust  Co.,  174  F. 
385,  98  G.  C.  A.  603. 

(B)  PARTICULAR  CLASSES  OF  STAT- 
UTES. 

«=s>238.  IfesiilatWe  graats. 

See  44  Cent.  Dig.  Statut  I  819. 

Statutory  grants  of  property,  franchises,  or 
privileges  in  which  the  government  has  an  inter- 
est are  to  be  strictly  construed  in  favor  of  the 
public,  and  nothing  will  pass  except  what  is 
granted  in  ckar  and  explicit  terms.— Coosaw 
Min.  Co.  v.  State  of  South  Carolina,  144  U.  S. 
550,  12  S.  Ct  689,  36  L.  Ed.  537,  affirming  de- 
cree South  Carolina  v.  Coosaw  Min.  Go.  (O,  C.) 
47  F.  225. 

^=»241.   Penal  statntea.^ 

See  44  Cent.  Dig.  SUtut  8S  822.  828. 

A  penal  statute,  if  ambiguous,  will  be  con- 
strued more  strongly  in  favor  of  the  defendant 
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than  it  would  if  the  statute  were  remedial,  but 
in  such  a  way  as  to  effect  substantial  justice, 
and  preserve  the  obvious  intention  of  the  legis- 
lature. Judgment,  77  F.  966,  23  C.  G.  A.  594, 
46  L.  R.  A.  712,  affirmed.— Bolles  v.  Outing  Co., 
20  S.  Ct.  94,  175  U.  S.  262,  44  L.  Ed.  155. 

While  penal  statutes  must  be  construed 
strictly,  this  rule  is  not  violated  by  adopting 
the  sense  of  the  words  which  best  harmonizes 
with  the  object  and  intent  of  the  legislature  as 
gathered  from  the  whole  context  of  the  statute. 
—Johnson  v.  Southern  Pac.  Co.,  25  S.  Ct.  158, 
196  y.  S.  1,  49  L.  Ed.  363,  reversing  judgment, 
117  F.  462,  54  C.  C.  A.  508. 

The  rule  of  strict  construction  of  criminal 
statutes  does  not  recj^uire  that  the  narrowest 
technical  meaning  be  ^ven  to  the  words  employ- 
ed in  disregard  of  their  context,  and  in  frustra- 
tion of  the  obvious  legislative  intent.  Judgment 
(D.  C.  1908)  162  F.  687,  reversed-— United 
States  V.  Corbett,  80  S.  Ct.  81,  215  U.  S.  233, 
54  L.  Ed.  173. 

(O  TIME  OF  TAKING  EFFECT. 

[No  paragraphs  or  references  in  this  Digest.  But 
see  44  Cent.  Dig.  Statut  8S  329-841.] 

(D)  RETROACTIVE  OPERATION. 
See- 
Adverse  Possession,  ^s»3. 
Intoxicating  Liquors,  ^=»111. 

Affirmance  of  conviction  under  repealed  stat- 
ute, as  denial  of  due  process  of  law,  see  Con- 
stitutional Law,  ^s»257. 

Bankruptcy  laws,  see  Bankruptcy,  ^=:»6. 

Chinese  Exclusion  Act,  see  Aliens,  ^=»21. 

Constitutionality  of  curative  acts,  see  Constitu- 
tional Law.  «=s>192-196. 

Constitutionality  of  retroactive  and  ex  post  fac- 
to laws,  see  Constitutional  Law,  ^=9190-203. 

Curative  acts  relating  to  acknowledgments  of 
written  instruments,  see  Acknowledgment,  ^s» 
47. 

Federal  Employers'  Liability  Act,  see  Master 
and   Servant,  ^=»87. 

Internal   revenue  laws,   see  Internal  Revenue, 


Laws  for  protection  of  persons  furnishing  mate- 
rial for  public  work,  see  United  States,  ^s> 
67. 

Statute  relating  to  cancellation  of  certificate  of 
naturalization,   see  Aliens,   ^s»71^. 

bHatutes  of  limitation,  see  Limitation  of  Actions, 


Treaties,  see  Treaties,  ^=:»10. 

^s»261.  Nature  of  retroaotlTe  operatloA 
in  general. 

See  44  Gent.  Dig.  Statut.  8  S42. 

To  construe  the  anti-trust  law  of  July  2, 
1890,  as  applying  to  contracts  made  prior  to  its 
enactment,  does  not  give  it  a  retroactive  or  ex 
post  facto  effect— United  States  v.  Trans-Mis- 
Houri  Freight  Ass'n,  17  S.  Ct.  540,  166  U.  S. 
290,  41  L.  Ed.  1007,  reversing  decree,  58  F.  58, 
7  C.  C.  A.  15.  24  L.  R.  A.  73. 

^=s>265.  Statutes        impairias        Tested 
ricbts. 

See  44  Cent.  Dig.  SUtut  98  MS.  847. 

Unless  the  intention  clearly  and  strongly 
appears  and  is  manifested  in  appropriate  words, 
a  statute  will  always  be  given  a  construction 
that  will  make  it  operate  prospectively,  where 
to  do  otherwise  would  materiallv  change  exist- 
ing rights.— Southwestern  Coal  &  Improvement 
Co.  ▼.  McBride,  22  S.  Ct.  763,  185  U.  S.  499, 
46  1m  Ed.  1010,  affirming  judgment,  104  F. 
1007,  43  C.  C.  A.  683. 

Qs»268.   CnratiTe  statutes. 

See  44  Gent  Dig.  Statut.  |8  300,  8<L 

Mortgages  of  personal  property,  executed 
by  a  nonresident  of  the  Indian  Territory  and 


recorded,  before  the  passage  of  the  curative  act 
of  February  3,  1897,  in  that  judicial  district 
of  the  Indian  Territory  in  which  the  property 
was  situated  at  the  time  of  their  execution, 
were  validated  by  the  provision  of  that  act, 
that  all  mortgages  of  personal  property  in  the 
Indian  Territory  theretofore  so  executed  and 
recorded  were  thereby  validated.  Judgment, 
Evans-Snider-Buel  Co.  v.  McFadden,  105  F. 
293,  44  C.  C.  A.  494,  58  L.  R.  A.  900,  affirmed. 
— McFaddin  v.  Evans-Snider-Buel  Co.,  22  S.  Ct 
758,  185  U.  S.  505,  46  L.  Ed.  1012. 

^=»272.  Repealing:  aets. 

See  44  Cent  Dig.  Statut  SS  365-S75. 


— *  IiiaMlities  Inonrred* 

See  44  Cent  Dig.  Stetut  89  868,  869. 

The  exception  from  the  operation  of  the 
provision  repealing  conflicting  laws,  which  is 
made  by  the  Hepburn  act  (Act  June  29,  1906, 
c.  3591,  I  10,  34  Stat.  584  [U.  S.  Comp.  St 
Supp.  1907,  p.  8921),  in  favor  of  causes  pend- 
ing in  the  federal  courts,  which  "shall  be  pros- 
ecuted to  conclusion  in  the  manner  heretofore 
provided  by  law,"  was  addressed  solely  to  the 
procedure  to  be  followed  in  pending  cases,  and 
such  section,  therefore,  does  not  supersede  the 
general  provision  of  Rev.  St  U.  S.  S  13  [U. 
S.  Comp.  St  1901,  p.  61,  saving  existing  for- 
feitures, penalties,  or  liabilities  from  repeal, 
so  as  to  prevent  future  criminal  prosecutions 
for  offenses  against  the  Elkins  act  (Act  Feb. 
19,  1903,  c.  708,  32  Stat  847  [U.  S.  Comp.  St. 
Supp.  1907,  p.  8801),  committed  prior  to  the 
adoption  of  the  later  statute.  Judgment  (C. 
C.  A.  1907)  155  F.  945,  84  C.  C.  A.  93,  affirm- 
ed.— Great  Northern  Ry.  Co.  v.  United  States, 
28  S.  Ct.  313,  208  U.  S.  452,  52  L.  Ed.  567. 


^-»  Aetiens  and  otlier  proeeed- 
ings  pending. 

See  44  Cent  Dig.  SUtut  88  871,  871. 

A  petition  for  a  writ  of  mandamus  to  com- 
pel the  Arizona  loan  commission  to  issue  re- 
funding bonds  in  exchange  for  county  bonds  is 
a  "proceeding  theretofore  taken,"  within  the 
meaning  of  the  saving  clause  of  Rev.  St.  Arix. 
1887,  par.  2934,  §  7,  declaring  that  the  repeal 
or  abrogation  of  any  statute  shall  not  affect 
any  action  or  proceeding  theretofore  taken,  ex- 
cept as  therein  provided,  and  was  therefore  not 
affected  by  a  subsequent  repeal  of  the  act  creat- 
ing the  loan  commission.— Murphy  v.  Utter,  22 
S.  Ct  776,  186  U.  S.  95,  46  L.  Ed.  1076. 

^=:»277.  —  SaTing  elansea. 

See  44  Cent  Dig.   Statut   88  874,  87S. 

Effect  must  be  given,  in  construing  a  re- 
pealine  act,  to  the  general  saving  clause  in 
Rev.  St.  U.  S.  S  13  [U.  S.  Comp.  St  1901,  p. 
61,  prescribing  the  effect  of  repealing  acts  on 
existing  penalties,  forfeitures,  >  and  liabilities, 
unless,  either  by  express  declaration  or  neces- 
sary implication  arising  from  the  terms  of  the 
repealing  law  as  a  whole,  it  results  that  the  leg- 
islative mind  will  be  set  at  naught  by  giving 
effect  to  such  saving  clause.  Judgment  (C.  C. 
A.  1907)  155  F.  945,  84  C.  C.  A.  93,  affirmed.— 
Great  Northern  Ry.  Co.  v.  United  States,  28 
S.  Ct  313,  208  U.  S.  452,  52  L.  Ed.  567. 

^s»278«  P^ospeotlTe  eonstmetloa  of  ret- 
rospeetiTe  laws. 

See  44  Cent  Dig.  Statut.  {8  876.  877. 

The  act  of  Congress  "to  quiet  titles  in  fa- 
vor of  parties  in  actual  possession  of  lands  sit- 
uated in  the  District  of  Columbia"  (13  Stat 
531)  applies  not  only  in  favor  of  those  who 
were  in  possession  when  it  took  effect,  but  also 
of  those  m  possession  when  litigation  involving 
the  title  arises,  and  operates  to  render  effective, 
in  favor  of  tne  party  in  possession  claiming 
thereunder,  a  conveyance  executed  by  an  attor- 
ney in  fact  in  his  own  name,  where  the  con- 
sideration was  paid  and  was  received  by  bis 
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principal.— WUIiams  y.  PainQ,  18  8.  Ot.  279, 
169  V.  S.  55,  42  L.  Ed.  668. 

VII.   PLEADING  AND  EVIDENOE. 

Judicial  notice,  see  Evidence,  ^s»27-37. 

^s»279.  Pleadlns  public  statutes* 

See  44  Cent.  Dig.  SUtut.  8  878;  12  Cent  Dig.  Corp. 
S9  2021.  2064.  2073. 

Federal  courts  are  presumed  to  be  cogni- 
zant, without  pleading  of  the  Employers'  Lia- 
bility Act  of  April  22,  1908.— Missouri,  K.'  &  T. 
Ry.  Co.  V.  Wulf,  S3  S.  Ct.  135,  226  U.  S.  570, 
57  li.  Ed.  355,  Ann.  Gas.  1914B,  134,  affirming 
judgment  192  F.  919, 113  G.  G.  A.  665. 

Declaration  need  not  invoke  Employers' 
Liability  Act  if  the  facts  stated  bring  the  acr 
ti<»i  under  that  statute. — Kansas  City  Western 
Ry.  Co.  V.  McAdow,  36  S.  Ct.  252,  240  U.  S. 
51,  60  L.  Ed.  520,  affirmingjudgment (Mo.  App.) 
McAdow  V.  Kansas  City  Western  Ry.  Co.,  164 
S.  W.  188. 

^=»282.  Erldenee  as  to  publie  statutes. 

See  44  Cent.  Dig.  Statut  SS  17.  XI,  42.  882-386.  888. 


— ^  Presumptious  as   to   enaot- 
Bieut. 

See  44  Cent.  Dig.  SUtut.  S  882. 

Congress  will  be  presumed  to  have  acted 
advisedly  and  with  full  knowledge  of  the  situa- 
tion, in  enacting  the  provision  of  the  District 
appropriation  act  of  June  30,  1898  (30  Stat. 
525,  538,  c  540),  regulating  the  rates  which  a 
telephone  company  may  charge  in  the  District 
of  Columbia,  although  the  committees  appointed 
by  each  house  to  investigate  charges  tor  tele- 
phone service  in  the  District  never  completed 
their  work  and  made  no  report.  Decree,  Man- 
ning V.  Chesapeake  &  P.  Tel.  Co.,  18  App.  D.  C. 
191,  reversed.— Chesapeake  &  P.  Tel.  Co.  v. 
Manning,  22  S.  Ct.  881,  186  U.  S.  238,  46  L. 
Ed.  1144. 

^=s>285.  — —  IiesislatiTe      Journals     aud 
otlier  records. 

See  44  Cent.  Dig.  Statut.  SS  17,  27,  384,  886. 

A  decision  that  no  reference  can  be  had  to 
the  journal  of  either  house  for  the  purpose  of 
showing  that  a  section  of  a  bill  as  it  finally 
passed  does  not  appear  in  the  act  as  authenti- 
cated is  not  inconsistent  with  Rev.  St  f  895, 
declaring  that  certified  extracts  of  the  journals 
shall  be  admitted  as  evidence  in  the  courts  of 
the  United  States,  and  shall  have  the  same 
force  and  effect  as  the  originals.— Field  v.  Clark, 
143  U.  S.  649,  12  S.  Ct.  495,  36  L.  Ed.  294. 

A  decision  that  no  reference  can  be  had  to 
the  journal  of  either  house,  to  the  reports  of 
committees,  or  to  any  other  documents  printed 
by  authority  of  congress,  for  the  purpose  of 
showing  that  a  section  of  a  bill  as  finally  passed 
does  not  appear  in  the  act  as  authenticated,  is 
not  inconsistent  with  Const,  art.  1,  §  5,  requir- 
ing that  each  house  shall  publish  a  journal  of 
its  proceedings,  and  shall  enter  thereon  the  yeas 
and  nays  of  the  members  when  requested  by 
one-fifth  of  those  present.— Id. 

When  a  duly  enrolled  bill,  signed  by  the 
speaker  of  the  house  of  representatives,  the 
president  of  the  senate,  and  the  president  of  the 
United  States,  is  placed  in  the  custody  of  the 


secretary  of  state,  its  authentication  as  a  law' 
of  the  United  States  is  complete,  and  no  ref- 
erence can  be  had  to  the  journal  of  either  house^ 
to  the  reports  of  committees,  or  to  any  other 
documents  printed  by  authority  of  congress,  for 
the  purpose  of  showing  that  a  section  of  the  bill 
as  it  finally  passed,  does  not  appear  in  the  act 
as  thus  authenticated.— Id. 

On  a  reference  to  the  journal  of  the  federal 
house  of  representatives  to  ascertain  whether  a 
duly  authenticated  law  was  passed  in  the  pres- 
ence of  a  quorum  and  by  the  necessary  number 
of  votes  (assuming,  but  not  deciding,  that  such 
reference  may  be  made),  the  court  is  bound  to- 
assume  that  the  journal  speaks  the  truth,  and 
cannot  receive  oral  evidence  to  impeach  its  cor- 
rectness.—United  States  V.  Ballm,  144  U.  S.  1,^ 
12  S.  Ct  507,  36  L.  Ed.  321,  reversing  judg- 
ment In  re  Ballin,  45  F.  170. 

An  act  of  a  territorial  legislature,  attested 
bT  the  presiding  officers  of  both  branches  there- 
of, approved  by  the  governor,  and  committed  to- 
the  custody  of  the  secretary  of  state  as  an  act  of 
the  legislature,  is  to  be  taken  as  enacted  in  the- 
mode  required  by  law,  and  cannot  be  impeached 
by  the  recitals,  or  omission  of  recitals,  in  the 
journals  of  legislative  proceedings,  which  are 
not  required  by  the  fundamental  law  to  be  so 
kept  as  to  show  everything  done  in  the  consid- 
eration of  bills  presented  for  action. — ^Harwood 
V.  Wentworth,  162  U.  S.  547,  16  S.  Ct  890,  40^ 
L.  Ed.  1069. 

The  legis^lative  journal  title  must,  under  the 
decisions  of  the  Florida  courts,  control,  where 
there  is  a  variance  between  such  title  and  the 
title  of  the  bill  as  enrolled  and  promulgated. — 
Peters  v.  Gilchrist,  32  S.  Ot  122,  222  U.  S. 
483,  56  L.  Ed.  278. 

^=s>288.  Evldeuee  as  to  foreign  statutes- 
See  44  Cent  Dig.  Statut  Sfi  889-391. 

^=5>290.  —  Otlier  eouatriea. 

See  44  Cent  Dig.  Statut.  SS  390,  391. 

The  admission  in  evidence  of  an  agreed 
translation  of  the  statutes  of  a  foreign  coun- 
try does  not  preclude  the  use,  upon  any  mat- 
ter open  to  reasonable  doubt,  of  the  deposition 
of  a  lawyer  of  that  country,  respecting  the  ac- 
cepted or  proper  construction  of  such  statutes. 
Judgment,  Mexican  Nat.  R.  Go.  y.  Slater,  115- 
F.  598,  53  C.  C.  A.  239,  affirmed.— Slater  v. 
Mexican  Nat  R.  Co.,  24  S.  Ct  581,  194  U.  S. 
120,  48  L.  Ed.  900. 


STAY. 

See- 
Appeal  and  Error,  ^s»459-489. 
Bankruptcy,  ^=5>39l. 
Criminal  Law,  ^=s>1084. 
Judgment,  <6s:>263-266. 
Supersedeas. 

Proceedings  in  federal  court,  see  Courts, 
493. 


STEALING. 


Se< 


Burglary. 

Embezzlement 

Larceny. 

Receiving  Stolen  Goods. 


TUs  Digest  U  eompiled  ou  tlie  Key-Humber  System.    For  ezplauatiou,  see  pase  iil^ 


STEAM. 

Scope-Note. 

[INCLUDES  resrulation  of  the  production  and  use  of  steam  and  of  steam  t>oiIer8,  en- 
gines, and  machinery  in  general ;  supply  of  steam  power,  or  of  steam  for  heating  or  otber 
purposes ;  and  rights,  duties,  and  liabilities  Incident  thereto. 

[For  related  matters  under  other  topics,  see  cross -references  following.] 


Railroad  motlTe  power,  see  Railroads,  ^=s>75. 

^=»6.  Injuries  inoident  to  produotioa  or 
use. 

See  44  Cent  Dig.  Steam.  99  4-11. 

Where  the  defendant,  after  purchasing  an 
engine,  made  such  reasonable  examination  as 
was  possible  without  tearing  the  machinery  to 
pieces,  and  subjected  it  fully  to  all  ordinary 
tests  for  determining  its  efficiency  and  strength, 
and  no  defects  were  thereby  disclosed,  It  was 


not  guilty  of  negligence  as  to  plaintiff,  a  stran- 
ger to  it,  because  there  existed  in  the  engine  a 
latent  defect  that  afterwards  caused  an  explo- 
sion in  its  yard,  whereby  plaintiff  was  injured. — 
Richmond  &  D.  R.  Co.  y.  EUiott,  149  U.  8. 
266, 13  S.  Ct  837,  37  U  Bd.  728. 

STIFLING. 

Competition,  see  Monopolies, 


STIPULATIONS. 


Scope-Note. 

[INCLUDES  agreements  between  parties  to  actions  or  other  proceedings  or  their  at- 
torneys or  other  representatives  relating  to  proceedings  therein;  nature,  requisites,  suf* 
ficiency,  operation,  and  effect  of  such  agreements  In  general;  and  withdrawing  or  settlns 
aside  such  stipulations. 

[For  related  matters  under  other  |opicsy  see  cross- referenoes  after  analysist] 

Analysis. 

3.  Matters  which  may  be  subject  of  stipulation. 

7.  Oral  stipulations  in  court. 
10.  Consideration. 
12.  Rescission  or  withdrawal  from  stipulatioiL 

14.  Construction  and  operation  in  general. 

15.  Conclusiveness  and  effect. 

17.  Persons  concluded.        ^ 

18. Matters  concluded. 


Cross-References. 


Authority  of  receiver  in  bankruptcy  to  bind 
trustee  by  stipulation,  see  Bankruptcy,  ^=» 
114. 

By  attorney,  see  Attorney  and  Client,  ^=:>86. 

Contents  of  record  on  appeal,  see  Appeal  and 
Brror,  ^=»539. 

Estoppel  by  stipulations,  see  Estoppel,  ^=5>79. 


Proceeding  in  admiralty,   see  Admiralty, 

54,  57. 
Release    of    property   claimed   by    the    United 

States  in  l^al  proceedings,  see  United  States, 

<6ss>58%. 
Submission   of   appeal   without  argument, 

Appeal  and  Error,  ^s»826w 


^=:>3.  Iffatters  wliieli  may  be  subjoot  of 
stipulation. 

See  44  Cent.  Dig.  Stip.  S  2. 

The  parties  to  a  suit  may  make  a  valid 
agreement  to  dispense  with  the  taking  of  evi- 
dence, and  to  accept  the  evidence  taken  and 
abide  by  Uie  decrees  which  shall  be  entered  in 
certain  other  cases  in  which  the  allegations  of 
fact  and  the  contentions  of  law  are  identical 
with  those  in   the  suit   in  Question.     Decree 

£Sup.Ct.Dig. 


(C.  C.)  Starr  v.  Chicago,  R.  I.  ft  P.  Ry.  C6., 
110  F.  3,  affirmed.— Prout  v.  Starr,  23  S.  Ct. 
398.  188  U.  S.  537,  47  L.  Ed.^584. 

A  party  may  bind  itself  by  a  stipulation  that 
on  consent  to  continuance  no  judgment  obtained 
in  a  pending  suit  in  another  jurisdiction  shall 
be  pleaded.— Brooklyn  Min.  &  Mill.  Co.  v.  MiU- 
er,  33  S.  Ct  251,  227  U.  S.  104.  57  L.  Ed.  478» 
affirming  judgment  108  P.  471, 13  Arii.  217. 
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^=»7.  Oral  stipvlatioiifl  In.  oovrt. 

See  44  Cent  Di^.^Stip.  S  14. 

A  iMirty  may  in  open  court,  without  any 
writing,  consent  to  the  reduction  ^f  a  verdict  in 
his  favor,  and  the  noting  of  his  consent  by  the 
clerk  on  the  journal  is  suflScient  evidence  thereof, 
and  cannot  be  questioned.— Lewis  v.  Wilson,  151 
U.  S.  551,  14  S.  Ct.  419,  38  Is.  Bd.  267. 


OoBslderatioii* 

See  44  Cent.  Dig.  Stlp.  9  22. 

One  who  consents  to  the  reduction  of  a  ver- 
dict in  his  favor,  upon  the  court's  statement  that 
unless  he  does  so  a  new  trial  will  be  granted, 
and  also  upon  the  defendants'  promise  to  im- 
mediately pay  tlie  judgment  to  be  entered,  is  , 
bound  thereby,  when  the  arrangement  has  been 
fully  carried  out,  even  if  the  court  was  without 
power  to  grant  a  new  trial  or  reduce  the  judg- 
ment.— ^Lewis  V.  Wilson.  151  U.  S.  551,  14  8. 
Ct.  419,  38  L.  Ed.  267. 

Resolsaion    or    wltludrawal    feom 
stipnlatioii* 

See  44  Cent  Dig.  Stlp.  %  66. 

Counsel  stipulated  to  submit  a  case  under 
Rule  20  of  the  supreme  court,  by  which  stipu- 
lation times  were  meed  for  th€  filing  of  plaintifiTs 
argument,  defendant's  argument,  and  plaintiff's 
reply,  respectively.  Plaintiff  failed  to  file  either 
an  argument  or  reply.  Defendant  filed  his  argu- 
ment within  the  tune  specified.  Heldf  that  the 
cause  would  be  taken  as  submitted  under  the 
rule.— Aurrecoechea  v.  Bangs,  110  U.  S.  217, 
3  S.  Ct.  639,  28  L.  Ed.  125. 

Counsel,  who  has  entered  into  a  stipula- 
tion of  facts  to  save  delay,  may,  upon  giving 
notice  in  sufficient  time  to  prevent  prejudice  to 
the  opposite  party,  repudiate  any  fact  therein 
with  respect  to  which  the  facts  subsequently  de- 
veloped show  that  it  was  inadvertently  signed. — 
Decree,  Cambria  Iron  Co.  v.  Carnegie  Steel  Co. 
37  C.  C.  A.  593,  96  F.  850,  reversed.— Carnegie 
Steel  Co.  V.  Cambria  Iron  Co.,  22  S.  Ct  698, 
185  U.  S.  403,  46  L.  Ed.  968. 

^=s>14.  Constmetion    and    operation    In 
SeneraL 

See  44  Cent  Dig.  8Up.  U  S4-S7;  16  Cent  Dig. 
DeposlUons.  if  5-7;  17  Cent  Dig.  BJect  fi  2S7:  a 
Cent  Dig.  Bzecutlon,  I  54. 

A  stipulation  of  record  that  certain  testi- 
mony, already  taken  and  filed  in  a  foreclosure 
suit,  "may  be  used  in  any  future  litigation" 
touching  the  property,  "with  the  same  effect  as 
though  originally  taken  therein,  each  party  to 
such  future  litigation  reserving  the  right  to 
take  additional  testimony,"  does  not  make  such 
testimony  available  on  appeal,  when  the  record 
faiLs  to  show  that  any  part  of  it  was  used  on  the 
hearing  below.— Kneeland  v.  Luce,  141  U.  S. 
437,  12  S.  Ct.  39,  35  L.  Ed.  8^8. 

When  a  case  is  submitted  on  an  agreed  state- 
'  ment  of  facts,  the  want  of  an  answer  becomes 
immaterial.— Saltonstall   v.  Russell,  152  U.   S. 
628,  14  S.  Ct.  733,  38  L.  Ed.  576. 

When  a  case  is  submitted  to  the  court  on  an 
agreed  stateipent  of  facts,  for  such  a  judgment 
as  the  law  requires,  all  questions  of  the  suffi- 
ciency of  the  pleadings  are  waived.— Id. 

(Questions  respecting  the  right  of  a  munic- 
ipality to  impose  a  tax  for  the  purpose  of  erect- 
ing a  waterworks  plant,  or  the  alleged  invalidity 
of  any  method  of  acquiring  such  works  except 
by  purchasing  existing  works^  are  excluded  from 
consideration  by  a  stipulation  in  the  agreed 
statements  of  facts,  on  which  the  case  was  tried, 
that  if  the  city  has  the  right  to  erect  and  main- 
tain an  independent  plant  of  its  own,  in  view  of 
the  contract  rights  of  a  private  waterworks 
company,  it  contemplates  raising  funds  and  rev- 
enues therefor  :n  the  manner  provided  by  law, 
and  will  raise  revenues  within  the  limits  of  in- 


debtedness authorized  by  the  state  Constitution 
and  laws.  Judgment  City  of  Helena  v.  Helena 
Waterworks  Co.,  122  F.  1,  58  C.  C.  A.  381. 
affirmed. — Helena  Waterworks  Co.  v.  City  of 
Helena,  25  S.  Ct.  40,  195  U.  S.  383,  49  L.  Ed. 
245. 

^s»15.  ConclusiTenesa  and  effeot. 

S«e  44  Cent  Dig.  Stip.  IS  88-64. 

^s»17.  — ^  Persona  eonoluded* 

See  44  Cent  Dig.  SUp.  SS  38-40. 

A  stipulation  of  record  cannot  bind  parties 
who  came  in  as  interveners  after  it  was  made, 
and  who  did  not  sign  it^Kneeland  v.  Luce,  141 
U.  S.  437,  12  S.  Ct.  39,  35.  L.  .Ed.  80a 

^=»18.  — »  Matters  eoneludod. 

See  44  Cent.  Dig.  Stlp.  H  41-54. 

A  stipulation  that  the  decision  of  an  issue 
in  a  case  pending  at  law  shall  be  taken  and  en- 
tered of  record  as  the  decision  of  the  same  issue 
in  a  suit  in  equity  in  the  United  States  circuit 
court  involving  the  same  question  makes  the  de- 
cision in  the  law  case  equivalent  to  the  decree 
of  the  United  States  circuit  court,  and  nothing 
more;  and,  the  evidence  taken  on  the  trial  of 
the  issue  being  incorporated  in  the  record  on 
appeal  to  the  United  States  supreme  court  Id 
the  suit  in  equity,  the  question  can  be  reviewed 
there.— Little  v.  Giles,  118  U.  S.  596,  7  S.  Ct. 
32,  30  L.  Ed.  269,  reversing  decree  (C.  C.)  Giles 
V.  Little,  13  F.  100. 

A  stipulation  of  the  parties  that  the  es- 
cape of  immigrants  who  hiad  been  received  on 
board  a  steamship  for  deportation  to  the  port 
from  whence  they  came  could  not  have  been  rea- 
sonably anticipated  by  the  master  or  officers* 
and  did  not  occur  by  reason  of  any  negligence 
or  want  of  proper  care  upon  their  part,  is  as 
binding  on  the  courts  as  the  specific  evidentiary 
facts  set  out  in  such  stipulation.  Judgment 
125  F.  596,  60  C.  C.  A.  428,  reversed.- H.  Hack- 
feld  &  Co.  V.  United  States,  25  S.  Ct.  456,  197 
U.  S.  442,  49  L.  Ed.  826. 

Judgment  for  plaintiff,  in  an  action  to  quiet 
title  to  a  mining  claim  because  location  notice 
did  not  state  that  defendant's  claim  was  lo- 
cated as  forfeited  property,  as  required  by  Civ. 
Code  Ariz.  1901,  par.  3241,  and  in  view  of 
stipulation  filed  in  the  case,  will  not  be  dis- 
turbed on  appeal,  where  defendant  was  not 
deprived  of  any  right  by  the  decision  as  to  the 
nature  of  the  stipulation. — (1912)  Clason  v. 
Matko,  32  S.  Ct.  392,  223  U.  S.  646,  56  L.  Ed. 
588,  affirming  judgment  (1909)  100  P.  773,  12 
Ariz.  213. 

STIRPES. 

Taking  property  per  stirpes  or  per  capita,  see 
WUls,  <S=»530,  531. 

STOCK. 

Corporate  stock,  see — 

Banks  and  Banking,  ^s»241. 

Building  and  Loan  Associations,  <8rB>12, 

Corporations,  ^=»75-161, 

Taxation,  ^=>11,  127. 
Live  stock,  see — 

Animals. 

Carriers,  «=»204-230. 

Railroads,  «=>433-444. 

STOCKBROKERS. 

Due  process  of  law,  see  Constitutional  Law, 
^gp287. 

Equal  protection  of  laws,  see  Constitutional 
Law,  <g»230. 

Interference  with  liberty  to  contract,  see  (con- 
stitutional Law,  ^s>276. 

Interstate  commerce  regulations,  see  Commerce, 
<S=365. 
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STOCK  EXCHANGES. 

See  Exchani^eB. 


STOCKHOLDERS. 


See- 
Banks  and  Banking.  <8s>46-48,  246-250,  818. 
Corporations,  ^=»I75-277. 

STOCK  YARDS. 

See  Carriers,  ^=924. 

Equal   protection   of  laws,   see   Constitutional 

Law,  ^=5>242. 
Interstate  commeroft  regulationfl,  see  ^Commerce. 

«=»43,  44. 


STOLEN  GOODS. 

See  Receiving  Stolen  Goods. 

STORAGE. 

See  Warehousemen. 

STREAMS. 

Riparian  rights,  see  Waters  and  Water  Courses, 


STREET   RAILROADS. 


Scope-Note. 

[INCIiUDES  the  coDstmction,  maintenance,  regulation,  and  operation  of  raflroadg  or 
tramways  in  streets  of  incorporated  cities,  towns,  or  villages,  on  the  surface  or  elevated, 
depressed,  or  underground;  organization  of  street  railroad  companies,  and  their  rights, 
powers,  and  liabilities  in  respect  of  grants  of  franchises  and  public  aid,  and  of  the  con- 
struction and  maintenance  of  their  roads  and  other  property,  and  their  ownership  and  con- 
veyance thereof,  and  the  rights  and  liabilities  of  their  stockholders  and  officers,  and  also 
rights,  duties,  and  liabilities  of  street  railroad  companies  as  to  the  public  and  as  to  indi- 
viduals, in  respect  of  the  management  and  operation  of  their  ro^da,  otherwise  than  in 
their  capacities  of  employers  or  carriers. 

[For  related  matters  under  other  topics,  see  cross- referenoes  after  analysist] 

Analvsis. 

I.  Establishment,  Construction,  and  Maintenance. 

«=>17.  Grants  of  franchises  and  privileges. 

18.  Nature  and  extent  of  franchises  and  privileges. 

19.  Amendment  or  revocation  of  charters. 

.21.  Acquisition  of  franchises  or  privileges  in  streets  and  roads. 

22.  In  general. 

24.  License  or  consent  of  municipality. 

27.  Nature  and  extent  of  rights  acquired  in  streets  and  roads. 

28.  In  general.  , 

30.  Conflicting  grants  or  licenses. 

38.  Maintenance  and  repair  of  roads  and  streets. 

47.  Change  in  road  or  motive  power. 

49.  Leases  of  road  or  other  property. 

51.  Consolidation  of  roads. 

57.  Actions  by  or  against  companies  in  general. 

60.  Abandonment  of  franchise. 

II.  Regulation  and  Operation. 

106.  Actions  for  injuries. 

111.  Issues,  proof,  and  variance. 

117. Questions  for  jury. 

Cross-References. 


See  Railroads. 

Carriage  of  passengers,  see  Carriers,  ^s»303, 
827-347.  864-384. 


Excise  taxes,  see  Internal  Revenne,  ^=»2,  9. 
Impairment    of    obligation    of   contract    as    to 
cliarges,  see  Constitutional  Law,  ^s»126,  185. 
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1.  KSTABI.I8HMENT.  CONBTBVCTIOlf, 
AND  MAINTEHANCE. 

See  Injunction,  ^=985. 

Authority  in  federal  court  of  decieions  in  state 
court  relating  to  right  to  use  bridges,  see 
Courts,  ^s»SS6, 

Due  process  of  law.  see  Constitutional  Law, 
<5=»273,  280,  283,  297. 

Equal  protection  of  laws,  see  Constitutional 
Law,  <8=»229,  241. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  «=»126,  128,  129,  13^-135.  137, 
138. 

Viaducts,  liability  of  railroad  company  for  con- 
struction, see  Railroads,  <(=5>99. 

^=s»17.  Ghranta  of  franeliises  and  priTl- 
le^es. 

See  44  Cent  Dig.  St.  R.  R.  §8  31-8S. 

A  municipal  ordinance  granting  a  franchise 
to  a  street  railway  company  is  not  invalid  be- 
cause the  term  of  such  franchise  may  extend 
beyond  the  limit  of  the  corporate  life  of  such 
company.  Decree,  Minneapolis  St.  Ry.  Co.  ▼. 
City  of  Minneapolis  (Minn.  1907)  155  F.  989, 
modified. — City  of  Minneapolis  y.  Minneapolis 
St.  Rv.  Co.,  30  S.  Ct.  118,  215  U.  S.  417,  54  L. 
Ed.  259. 

^s>18.   Hatvre  and  extent  of  franehiset 
and  priTlleces. 

See  44  Cent  Dig.  St  R.  R.  §S  39-41. 

A  grant  of  a  street  railway  franchise  does 
not,  in  Illinois,  extend  beyond  the  life  of  the 
municipality  conferring  it,  where  there  was  no 
attempt  to  make  a  grant  of  a  definite  term.  De- 
cree (C.  C.)  Covin  V.  City  of  Chicago,  132  F. 
S48,  reversed.— Blair  v.  City  of  Chicago,  26  S. 
Ct.  427,  201  U.  S.  400,  50  L.  Ed.  801. 

The  consent  to  the  extension  of  the  Chicago 
street  railway  system  into  the  town  of  Lake 
View,  of  Cook  county,  given  by  a  supervisor 
acting  under  the  authority  of  Act  Feb.  14, 1859, 
16,  or  by  the  board  of  trustees  created  by  Act 
Feb.  16,  1865,  was  not  given  in  perpetuity,  al- 
though no  time  was  specifically  mentioned,  but 
must  be  deemed  to  cover  only  the  same  term  as 
the  city  of  Chicago  had  granted  to  the  main 
system. — Id. 

The  extended  corporate  life  given  by 
Amendatory  Act  lU.  Feb.  6,  1865,  to  the  street 
railway  corporation  created  by  Act  Feb.  14, 
1859,  I  1,  must  be  read  into  the  charter  of  the 
street  railway  company  created  by  section  10 
of  the  same  act,  and  invested  by  that  section 
with  all  the  grants,  powers,  privileges,  immuni« 
ties,  and  franchises  conferred  upon  the  corpora- 
tion by  the  first  section  as  fully  and  effectually 
as  if  incorporated  by  a  separate  act.— Id. 

Municipal  grants  of  street  railway  franchis- 
es must  be  strictly  construed.  Decree  (C.  C. 
1905)  137  F.  Ill,  affirmed.— Cleveland  Electric 
Ry.  Co.  v.  City  of  Cleveland,  27  S.  Ct.  202,  204 
U.  S.  116,  51  L.  Ed.  399. 

Municipal  ordinances  extending  the  life  of 
the  franchise  of  the  Euclid  Avenue  or  main  line 
of  the  Cleveland  street  railway  system  will  not 
be  construed  as  applicable  to  a  road  with  a  sep- 
arate route  and  a  different  term  of  life,  known 
as  the  "Garden  Street  Branch,"  on  the  theory 
that  the  latter  road  became  a  part  of  the  main 
line  because  it  was  permitted  to  run  in  connec- 
tion with  such  main  line,  and  to  use  a  portion 
of  that  line  to  reach  a  public  square.— Id. 

The  words  "main  line,"  in  municipal  ordi- 
nances granting,  respectively,  the  right  to  con- 
struct a  small  extension  to  the  Garden  Street 
branch  of  the  Cleveland  street  railway  system 
and  the  right  to  lay  a  second  track  on  a  portion 
of  that  branch,  to  terminate  with  the  expiration 
of  the  grant  for  the  main  line,  must  be  deemed 


to  refer  to  the  rest  of  the  Garden  Street  branch, 
and  not  to  the  Euclid  Avenue  line.— Id. 

A  street  railway  franchise  made  to  termi- 
nate with  the  grant  to  the  main  line  is  to  be 
measured  by  the  grant  as  it  then  exists,  and  not 
by  any  subsequent  extension  of  the  term  which 
may  be  granted.— Id. 

A  grant  of  a  street  railway  franchise  by 
the  Cleveland  common  council,  to  be  valid  "un- 
til the  expiration  of  the  grants  for  said  com- 
pany's tracks  on  said  Quincy  street  east  of  Lin- 
coln avenue,  to  wit,  July  13,  1913,"  is  not  a 
grant  extending  to  that  date,  where  the  Quincy 
street  grants  were  then  in  fact  to  terminate  at 
an  earlier  date.— Id. 

An  extension  of  the  time  for  the  termina- 
tion of  the  franchise  of  the  Garden  Street 
branch  of  the  Cleveland  street  railway  system 
to  the  date  set  for  the  termination  of  the  Euclid 
Avenue  or  main  line  was  not  effected  by  a  mu- 
nicipal ordinance  consenting  to  a  consolidation 
of  several  street  railroads,  including  the  Euclid 
Avenue  and  Garden  Street  lines,  on  condition 
that  but  one  fare  should  be  charged  for  a  con- 
tinuous jide.— Id, 

The  title  to  the  rails,  poles,  and  other  ap- 
pliances for  operating  the  Garden  Street  branch 
of  the  Cleveland  street  railway  system  remain- 
ing in  the  various  streets  af  the  expiration  of 
its  franchise  is  in  the  railway  company  which 
has  been  operating  the  road. — Id. 

The  contract  right  of  a  street  raih^ay  com- 
pany to  charge  five-cent  fares,  secured  against 
impairment  '^urin^  the  term  of  its  charter" 
by  a  municipal  ordinance  ratified  by  Act  Minn. 
March  4.  1879  (Sp.  Laws  1879,  p.  410,  c.  299), 
extends  for  50  years,  where  the  company  under- 
took to  organize  for  that  period,  unaer  Gen.  St. 
Minn.  1866,  c.  34,  tits.  1,  2,  §§  1-53,  and  in 
its  certificate  of  incorporation  stated  that  its 
corporate  life  was  to  be  for  that  term,  and  has 
continued  to  act  as  a  corporation  since  the  ex- 
piration of  the  30  years  which  would  have  been 
its  corporate  life,  if  organized,  as  the  munic- 
ipality contends  it  should  have  been,  under  title 
2  of  such  chapter.  Decree,  Minneapolis  St.  Ry. 
Co.  V.  City  of  Minneapolis  (Minn.  1907)  155  F. 
989,  modified.-^City  of  Minneapolis  v.  Minne- 
apoUs  St  Ry.  Co.,  30  S.  Ct  118,  215  U.  S.  417, 
54  L.  Ed.  259. 

^s»19.  Amendntent     or     reTOoation     of 
elinrters. 

See  44  Cent.  Dig.  St  R.  R.  ifi  49-64. 

The  declaration  in  the  title  of  the  various 
acts  constituting  the  charters  of  the  Chicago 
street  railway  companies,  that  they  concern 
"horse  railways,"  does  not,  because  of  the  pro- 
vision of  Const.  111.  1848,  that  no  private  or 
local  law  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  the  title,  prevent 
the  exercise  of  the  power  to  amend,  modify, 
or  annul  any  contract,  stipulations,  licenses,  or 
undertakings,  conferred  by  Amendatory  Act  Feb. 
6,  1865,  upon  the  city  and  the  companies,  in 
such  manner  as  to  authorize  the  use  of  elec- 
tricitv  or  cable  as  the  motive  power.  Decree  (C. 
C.)  Govin  V.  City  of  Chicago,  132  F.  848,  re- 
versed.—Blair  V.  City  of  Chicago,  26  S.  Ct  427, 
201  U.  S.  400,  50  L.  Ed.  801. 

^^=»21.  Aeqnisition  of  f  rnneliises  or  priv- 
ileges  in  streets  nnd  ronds. 

See  44  Cent  Dig.  St  R.  R.  H  81-38,  43.  50-56,  62. 
69-85. 

^=s>Z2,  «—  In  general. 

See  44  Cent  Dig.   St   R.  R.  Sfi  U.  37,  62,  73,  85. 

A  city  which  extends  the  duration  of  a 
street-railway  franchise  in  order  to  enable  the 
railway  company  to  refund  its  bonded  indebted- 
ness is  estopped,  after  negotiation  of  the  new 
bonds,  from  attacking  the  validity  of  the  exten- 
sion for  wnnt  of  consideration. — City  Ry.  Co.  v. 
Citizens'  St.  R.  Co.,  17  S.  Ct.  653,  166  U.  S. 
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557,  41  li.  Ed.  1114.  modifying  decree  Citizens* 
St.  R.  Co.  V.  City  Ry.  Co.  (O.  C.)  64  F.  647. 


— ^  I«ioense    or    eonsent    of   mil- 
nloipality. 

See  44  Cent.  Dig.  St  R.  R.  SS  34-38/  43.  &a-55.  69-76. 

» 

The  continued  operation  of  a  street  railway 
is  a  sufficient  consideration  for  an  or^Iinance  ex- 
tending the  date  for  the  expiration  of  its  fran- 
chise.—City  Ry.  Co.  V.  Citizens'  'St.  R.  Co.,  17 
S.  Ct.  653.  166  U.  S.  557,  41  L.  Ed.  1114,  mod- 
ifying decree  Citizens*  St.  R.  Co.  v.  City  Ry. 
Co.  (C.  C.)  64  F.  647. 

The  acceptance  of  a  street-railway  franchise 
may  be  shown,  in  the  absence  of  formal  resolu- 
tion, by  action  constituting  an  actual  practical 
acceptance. — Id . 

Acceptance  by  a  street-railway  company  of 
an  amendatory  ordinance,  extenaing  its  fran- 
chise, may  be  presumed  from  the  fact  that  the 
amendment  was  beneficial  to  it,  and  from  the 
fact  that  it  issued  bonds  which  are  to  fall  due 
at  the  expiration  of  the  extension. — Id. 

The  acceptance  of  a  bid  already  made,  when 
the,  successful  bidder  defaults,  is  necessitated  by 
the  provision  of  Act  Cal.  March  11, 1901,  p.  266, 
c.  103.  §  5,  for  the  granting  of  a  street  railway 
franchise  by  a  municipality  to  the  "next  highest 
bidder"  therefor,  in  case  the  successful  bidder 
fails  to  make  the  requisite  deposit  of  the  amount 
of  his  bid  within  24  hours  after  the  sale.  De- 
cree (C.  C)  Pacific  Electric  Co.  v.  City  of  Los 
Angeles,  ll8  F.  746,  affirmed.— Pacific  Electric 
Ry.  Co.  V.  City  of  Los  Angeles,  24  S.  Ct.  586, 
194  U.  S.  112,  48  L.  Ed.  896. 

The  right  to  renew  street  railway  grants, 
conferred  upon  municipal  councils  by  Bates 
Ann.  St.  Ohio  1897,  §  2501,  may  be  exercised 
prior  to  the  expiration  of  the  original  grant, 
although  the  language  of  such  section  is  that 
"the  council  may  renew  any  such  grant  at  its 
expiration."  Decree,  Cleveland  City  Ry.  Co.  v. 
City  of  Cleveland  (C.  C.)  94  F.  385,  and  Cleve- 
land Electric  Ry.  Co.  v.  Same,  Id.,  affirmed. — 
City  of  Cleveland  v.  Cleveland  City  Ry.  Co.,  24 
S.  Ct  756,  194  U.  S.  517,  48  L.  Ed.  1102; 
Same  v.  Cleveland  Electric  Ry.  Co.,  24  S. 
Ct  764,  194  U.  S.  538,  48  L.  Ed.  1109. 

The  abolition,  during  the  life  of  the  street 
railway  corporation  created  by  Act  111.  Feb.  14, 
1859,  of  the  office  of  supervisor  in  a  township 
in  Cook  county,  whose  consent,  under  section 
6  of  that  act,  was  essential  to  the  extension  of 
the  street  railway  over  and  along  the  highways 
of  the  township,  did  not  authorize  such  exten- 
sion without  official  consent.  Decree  (C.  C.)  Co- 
vin V.  City  of  Chicago,  132  F.  848,  reversed.— 
Blair  v.  City  of  Chicago,  26  S.  Ct  427,  201  U. 
S.  400,  50  L.  Ed.  801. 

Consent  of  the  board  of  trustees  for  the 
towh  of  Lake  View,  in  Cook  county,  which  un- 
der Act  III.  Feb.  16,  1865,  was  to  consist  of 
the  supervisors,  assessors,  and  commissioners 
of  highways,  and  their  successors  in  office,  and 
was  empowered  by  Act  March  5,  1867,  §  7,  to 
control  and  supervise  streets  and  highways,  sat- 
isfies the  provision  of  Act  Feb.  14,  1859,  §  6, 
requiring  the  consent  of  the  supervisor  to  the 
extension  of  the  Chicago  street  railway  system 
into  townships  of  Cook  county.— Id. 

An' intention  to  prolong  the  life  of  a  street 
railway  franchise  from  the  date  originally  fixed 
for  its  termination  to  February  10,  1908,  which 
was  the  date  fixed  for  the  expiration  of  a  fran- 
chise granted  to  another  company  with  which 
the  company  operating  the  former  franchise 
was,  with  the  consent  of  the  city,  consolidated, 
must  be  inferred  from  subsequent  ordinances 
authorizing  the  consolidated  company  to  extend 
its  lines  and  change  to  electricity  as  a  motive 
power,  the  rights  under  all  of  which  were  to 
terminate  with  the  franchise  of  the  "main  line," 
which  was  recognized  as  continuing  until  that 
date.  Decree  (C.  C.)  Cleveland  Electric  Ry.  Co. 
T.  City  of  Cleveland,  135  F.  308,  affirmed.-City 


of  Cleveland  ▼.  Cleveland  Electric  Ry.  Co.,  26  S. 
Ct.  513,  201  U.  S.  529,  50  L.  Ed.  854. 

Municipal  ordinances  extending  the  life  of  a 
street  railway  franchise  from  the  date  originally 
fixed  for  its  termination  to  the  date  fixed  for  the 
expiration  of  a  franchise  granted  to  another 
company  with  which  the  company  operating  the 
former  franchise  was,  with  the  consent  of  the 
city,  consolidated,  do  not  violate  the  provisions 
of  Rev.  St  Ohio,  §  2502,  that  a  municij>al  cor- 
poration, shall  not,  during  the  term  of  a  street 
railway  grant  or  renewal  thereof,  release  the 
grantee  from  any  obligation  or  liability  thereby 
imposed. — Id. 

Municipal  extensions  of  the  life  of  a  street 
railway  franchise  before  the  orijrinal  grant  has 
expired  are  authorized  by  Rev.  St.  Ohio,  |  2501 
although  the  language  of  that  section  is  that 
the  council  may  renew  any  such  grant  at  its 
expiration.— Id. 

I 

<S=s>27.  Nature  and  extent  of  liglita  ae« 

qnired  in  streets  and  roads. 

See  H  Cent  Dig.  St  R.  R.  SS  39-42.  U-Al,  56,  CL 
63-66. 


-~-  In  general. 

See  44  Cent  Dig.  St  R.  R.  SS  89-42,  44,  45,  66.  CI. 

63-65. 

m 

A  city,  after  granting  to  a  railroad  com- 
pany the  use  of  its  streets,  for  double  tracks 
for  many  mil^s,  has  the  power,  by  ordinance 
passed  before  the  completion  of  the  road,  to  lim- 
it the  company  to  the  use  of  one  track  for  a 
short  distance  in  one  crowded  and  narrow  street, 
—that  being  a  reasonable  regulation  of  the  use 
of  the  street  not  inconsistent  with  the  original 
ordinance,  though  it  be  a  contract:  and  the 
regulation  is  not  unreasonable  sin»ply  because 
it  does  not  provide  for  the  expense  of  taking 
up  one  track  already  laid  in  the  street  for  the 
distance  of  a  few  hundred  feet  before  any  ob- 
jection was  made  by  the  city,  the  company  hay- 
ing proceeded,  by  working  night  and  day,  to  lay 
double  tracks  after  such  objection,  and  after 
notice  that  measures  would  be  taken  to  modify 
the  original  ordinance  as  was  subsequently  done. 
Baltimore  Trust  &  Guarantee  Co.  v.  City  of 
Baltimore  (C.  C.)  64  F.  153,  reversed.— Mayor, 
etc.,  of  City  of  Baltimore  v.  Baltimore  Trust  & 
Guarantee  Co.,  17  S.  Ct  696,  166  U.  S.  673, 
41  L.  Ed.  1160. 

The  right  to  operate  street  railways  in  Chi- 
cago under  the  municipal  ordinance  confirmed 
b;r  Acts  111.  Feb.  14,  1859,  and  Fjeb.  6,  1865,  un- 
til the  city  should  exercise  its  reserved  right  to 
purchase,  is  confined  to  the  streets  designated 
in  the  original  ordinance  and  in  such  other  later 
ordinances  as  indicate  a  purpose  to  preserve  the 
permission  of  the  original  ordinance,  and  does 
not,  by  reason  of  the  unity  of  the  street  railway- 
system  extend  to  the  rights  of- occupancy  ac- 
quired in  other  streets,  so  as  to  continue  such 
right  until  purchase  is  made  of  the  entire  sys-* 
tem.  Decree  (C.  C.)  Govin  ▼.  City  of  Chicago, 
132  F.  848,  reversed.— Blair  v.  City  of  Chicago. 
26  S.  Ct  427,  201  U.  S.  400,  50  U  Ed.  801. 

The  right  to  use  the  Chicago  streets  for 
street  railway  purposes  was  not  extended  to  99 
years,  without  reference  to  any  limitation  as  to 
time  fixed  by  the  municipality,  by  Amendatory 
Act  111.  Feb.  6,  1865,  which  extends  from  25  to 
99  years  the  corporate  life  of  the  street  raU- 
way  companies  created  by  Acts  111.  Feb.  14, 
1859,  and  Feb.  21,  1861,  to  construct  and  main- 
tain street  railways  on  streets  designated  by  the 
common  council,  upon  terms  and  conditions  pre- 
scribed by  such  council,  and  provides  that  any 
transfer  of  "rights,  privileges,  or  franchises  be- 
tween the  corporations"  and  all  ''contracts,  stip- 
ulations, leases,  and  undertakings"  as  made  and 
amended  between  the  companies  and  the  city, 
respecting  the  location,  use,  or  exclusion  or 
railways  m  or  upon  the  streets,  or  any  of  them, 
of  said  city,  shall  be  deemed  and  held  and  con- 
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tinned  in  force  "during  the  life  hereof*  as  if 
incorporated  in  the  earlier  statutes. — Id. 

No  intention  to  confer  a  right  in  perpetuity 
to  the  occupancy  of  certain  streets  on  the  west 
side  for  street  railway  purposes  authorized  by 
the  Chicago  ordinance  of  August  17,  1864,  can 
be  inferred  from  the  silence  of  such  ordinance 
respecting  the  term  of  the  grant,  in  view  of  the 
other  ordinances  limiting  grants  for  the  west 
side  system  to  25  years  and  thereafter  until  the 
municipality  should  exercise  its  right  of  pur- 
chase, especially  since  25  years  was  the  limit  of 
the  corporate  life  of  the  grantee. — Id. 

Whatever  rights  and  privileges  the  street 
railway  companies  had  in  the  Chicago  streets 
under  the  compromise  ordinance  of  July  10, 
1883,  as  amended  August  6,  1883,  after  the  ex- 
piration of  the  time  limitation  in  the  "power 
ordinances*'  of  June  7,  1886,  and  March  30, 
1888  were  not  lost  by  the  acceptance  of  the  priv- 
ileges conferred  by  these  ordinances,  which  pro- 
vided that  privileges  as  to  time,  after  the  exinra- 
tion  of  the  term  fixed  therein,  were  to  be  gov- 
erned by  prior  ordinances. — Id. 

The  life  of  a  street  railway  franchise  granted 
by  a' city  and  an  adjoining  township  for  a  fixed 
term  was  not  extended  until  the  date  fixed  by 
the  township  for  the  termination  of  other  street 
railway  franchises  by  the  adoption  of  a  munici- 
pal ordinance,  after  the  annexation  of  a  part 
of  the  township  to  the  city,  requiring  the  street 
railway  company  for  the  full  term  of  the  said 
township  grants  to  sell  workmen's  tickets  at  a 
reduced  rate;  other  provisions  of  the  township 
grants  to  remain  unchanged.— Detroit  United 
Rv.  v.  aty  of  Detroit,  33  S.  Ct.  697,  229  F.  S. 
39,  57  L,  Ed.  1056,  affirming  judgment  (Mich.) 
City  of  Detroit  v.  Detroit  United  Ry.,  137  IN. 
W.  645,  172  Mich.  136. 

«—  Conflietins  sranta  or  lieena- 


S«e  44  Cent  Dig.  St  R.  R.  9  47. 

The  Indiana  act  of  1891,  granting  a  new 
charter  to  Indianapolis,  with  power  to  its  board 
of  public  works,  with  the  approval  of  the  coun- 
cil, to  grant  street-railway  franchises,  is  not 
to  be  construed  ^retrocqpectively,  so  as  to  aa- 
thorize  the  granting  of  a  franchise  impairing  the 
obligation  of  existing  contracts. — City  Ry.  Co.  v. 
Citizens*  St  R.  Co.,  17  S.  Ct  653,  166  U.  S. 
557.  41  L.  Ed.  1114,  modifyitig  decree  Citizens* 
St.  R.  Co.  v.  City  Ry.  Co.  (C.  C.)  64  F.  647. 

^=»3B.   Malntenajiee  and  repair  of  roada 
and  streets. 

See  44  Cent  Dig.  St  R.  R.  SS  99-in. 

The  charter  of  the  Washington  &  George- 
town Railroad  Company  (1^  Stat.  3891  provides 
that  it  shall  keep  its  tracks  **for  the  space  of 
two  feet  beyond  the  outer  rail  thereof,  and  also 
the  space  between  the  tracks,  at  all  times  well 
paved  and  in  good  order.*'  Act  Cong.  July  17, 
1876,  ''authorizing  the  repavement  of  Pennsyl- 
yania  avenue,**  provides  that  "the  Washington 
A  Georgetown  Railroad  Company  shall  bear  all 
the  expense  for  that  portion  of  the  work  lying 
between  the  exterior  rails  of  the  tracks  of  the 
road,  and  for  a  distance  of  two  feet  from  and 
exterior  to  the  track  on  each  side  thereof,  and  of 
keeping  the  same  in  repair;  but  the  said  rail- 
road company,  having  conformed  to  the  grade 
established  by  the  commissioners,  may  use  cob- 
blestone or  Belgian  rock  in  paving  their  tracks, 
or  the  space  between  their  tracks,  as  the  commis- 
sioners shall  direct'*  The  commissioners  re- 
quired a  blue  granite  stone  five  inches  in  width, 
eight  inches  deep,  and  each  stone  three  feet  long, 
to  be  laid  alongside  of  the  exterior  rails  of  the 
track,  the  whole  length  of  the  pavement.  Ileldt 
that  the  whole  expense  of  this  blue  granite  curb 
was  properly  assessed  to  the  railroad  company, 
and  that  it  was  not  entitled  to  have  the  whole 
cost  of  all  the  paving  on  each  side  of  its  track 
computed  together,  and  to  pay  only  such  propor- 
tion of  the  whole  cost  as  the  two  feet  bore  to 


the  whole  distance  from  the  exterior  rail  to  the 
sidewalk.— Washington  &  G.  R.  Co.  v.  District 
of  Columbia,  108  U.  S.  522,  2  S.  Ct  865,  27  L. 
Ed.  807. 

The  expense  of  underpinning  the  track,  ren- 
dered necessary  by  excavations  for  new  pave- 
ment, was  properly  charged  to  the  railroad  com- 
pany*--Id. 

^=»47.  Cl&anse  In  road  or  ntotive  power. 

See  44  Cent  Dig.  St  R.  R.  fi§  120-122. 

A  city  which,  without  express  legislative 
power,  has  authorized  a  street-railway  com- 
pany to  change  from  horse  power  to  electricity, 
cannot  set  up  a  want  of  power,  after  the  com- 
pany has  incurred  large  expenditures  in  making 
the  change,  and  after  the  legislature,  by  subse- 
quent act,  has  given  such  power  to  city  coun- 
cils.—City  Ry.  Co.  V.  Citizens*  St  R.  Co.,  17 
S.  Ct  653,  166  U.  S.  557,  41  L.  Ed.  1114,  modi- 
fying decree  Citizens*  St  R.  Co.  v.  City  Ry.  Co. 
(C.  C.)  64  F.  647. 

^=5>49«  Iioases  of  road  or  otlier  property. 

See  44  Cent.  Dig.  St.  R.  R.  SS  125,  126. 

The  want  of  corporate  power  to  make  or 
accept  certain  leases  of  street  railway  prop- 
erty cannot  be  raised  by  the  municipality  in  a 
suit  to  which  all  the  corporations  are  parties, 
brought  by  the  receivers,  in  whom  are  vested, 
under  the  authority  of  the  court,  all  the  rights 
and  franchises  of  the  lessor  corporations  which 
the  latter  undertook  to  transfer  to  the  lessees. 
Decree  (C.  C.)  Govin  v.  City  of  Chicago,  132  F. 
848,  reversed.— Blair  v.  City  of  Chicago,  26  S. 
Ct  427,  201  U.  S.  400,  50  L.  Ed.  801. 

^=>51.   Consolidation  of  roads. 

See  44  Cent  Dig.  St  R.  R.  8S.128,  129. 

A  contract  exemption  of  a  street  railway 
company  from  paving  obligations  is  not  a  "priv- 
ilege** within  the  meaning  of  Laws  N.  T.  18(57, 
p.  444,  c.  254,  as  amended  by  Laws  1879,  p.  553, 
c.  508,  empowering  a  railway  company,  being 
the  lessee  of  the  property  of  another  railway 
company,  to  acquire  the  whole  of  the  latter's 
capital  stock,  in  which  case  its  "estate,  property, 
rights,  privileges,  and  franchises**  shall  vest  in 
and  be  held  and  enjoyed  by  the  purchasing  cor- 
poration "fully  and  entirely,  and  without  change 
or  diminution.**  Judgment,  City  of  Rochester 
v.  Rochester  Ry.  Co.  (1904)  91  ^N.  Y.  S.  87, 
98  App.  Div.  521,  affirmed. — ^Rochester  Ry.  Co. 
V.  City  of  Rochester,  .27  S.  Ct  469,  205  U.  S. 
236,  51  L.  Ed.  784. 

A  street  railway  company  incorporated  un- 
der Laws  N.  Y.  1884,  p.  309,  c.  252,  which  im- 
posed upon  it  the  duty  of  paving  a  portion  of 
the  street,  cannot  claim  the  benefit  of  a  contract 
exemption  from  paving  obligations  enjoyed  by 
a  predecessor  in  title.— -Id. 

A  street  railway  oomj^ny  whose  capital 
stock  has  been  wholly  acquired  by  a  lessee  cor- 
poration, pursuant  to  Laws  N.  Y.  1867,  p.  444, 
c.  254,  >fhich,  as  amended  by  Laws  1879,  p.  553, 
c.  503,  provides  that  in  such  case  the  estate, 
property,  rights,  privileges,  and  franchises  of 
the  selling  corporation  shall  vest  in  the  pur- 
chasing corporation,  to  be  thereafter  controlled 
by  the  latter  in  its  own  name,  cannot  be  re- 
garded  as  still  having  a  corporate  existence 
which  will  enable  the  purchasing  corporation  to 
claim  and  enjoy,  on  behalf  of  the  selling  CQrpora- 
tion,  a  contract  exemption  from  paving  obliga- 
tions which  the  latter  corporation  enjoyed.— Id. 

^==>57.  Aetione  by  or  against  companies 
in  seneral. 

See  44  Cent  Dig.   St  R.  R.  SS  136-143;    27  Cent 
Dig.  Inj.   SS  131-133. 

The  difference  between  the  market  value  of 
land  with  street  car  service  ahd  the  expecta- 
tion that  cars  will  continue  always  to  run,  and 
such  value  without  the  operation  of  the  cars, 
and  with  no  expectation  that  they  will  run  in 
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the  future,  is  too  uncertain  to  be  made  the  meas- 
ure of  damages  for  tiie  breach  by  a  street  rail- 
way company  of  its'  covenant  to  run  its  cars 
over  an  extension,  contained  in  the  agreement 
by  which  it  secured  its  right  of  way.  Judg- 
ment 18  App.  D.  C.  497,  reversed.— E3ckington 
&  S.  H.  Ry.  Co.  V.  McDevitt,  24  S.  Ct.  36,  191 
U.  S.  103,  48  L.  Ed.  112. 

<$=»60.  Abandonment  of  franeUse. 

See  44  Cent.  Dig.  St.  R.  R.  fiS  50-64. 

The  acceptance  of  a  municipal  ordinance 
requiring  a  street  railway  company  to  issue 
transfers  does  not  abrogate  an  existing  contract 
right  secured  against  impairment  by  subsequent 
legislation  to  charge  a  five-cent  fare  for  one 
continuous  passage  not  exceeding  three  miles  in 
length.  Decree,  Minneapolis  St  Ry.  Co.  v. 
City  of  Minneapolis  (Minn.  1907)  155  F.  989, 
modified. — City  of  Minneapolis  v.  Minneapolis 
St.  Ry.  Co.,  30  S.  Ct.  118,  215  U.  S.  417,  54  L. 
Ed.  259. 

Existing  contract  rights  of  a  street  railway 
company  to  charge  five-cent  fares,  secured  against 
impairment  by  subsequent  legislation,  were  not 
abandoned  by  accepting  an  ordinance  authoriz- 
ing a  change  of  motive  power  from  horse  pow- 
er to  electricitjr,  although  the  original  franchise 
named  only  animal  or  pneumatic  power,  where 
it  also  provided  that  no  propelling  power  should 
be  used  after  it  should  be  provea  a  public  nui- 
sance, ajid  that  the  company  might  connect  with 
other  street  railways  upon  which  power  was 
used  similar  to  that  authorized  to  be  used  by 
street  railways  by  the  city  council,  but  that 
steam  power  cars,  such  as  were  in  common  use, 
should  not  be  used  upon  the  city  tracks  unless 
specially  authorized. — Id. 

II.   BEOVIiATION    AND     OPERATION. 

Encroachment  by  judiciary  on  executive  author- 
ity, see  Constitutional  Law,  ^=^72. 

Grant  of  franchise  by  city,  see  Municipal  Corpo- 
rations, <$==>680,  681. 

Interstate  commerce  regulations,  see  Commerce, 
<5=5>10,  27,  47,  62. 

^=»106.   Actions  for  injuries. 

See  44  Cent  Dig.  St.  R.  R.  §9  222-27S. 

^=»111.  «—  Issues,  proof,  and  Tariance. 

See  44  Cent.  Dig.  St.  R.  R.  <8i  225.  226. 

A  declaration  having  alleged  that  plaintiff 
was  injured  by  being  pushed  from  a  horse  car 
at  a  crossing  in  the  commotion  caused  by  an 
approaching  train,  proof  tnat  she  was  injured  by 
jumping  from  the  car  in  a  reasonable  effort 
to  avoid  danger  is  not  a  substantial  variance. — 
Washington  &  G.  R.  Co.  v.  Hickey,  17  S.  Ct. 
661,  166  U.  S.  521,  41  L.  Ed.  1101. 

^=9 11 7.  — ^  Questions  for  Jury. 

See  44  Cent.  Dig.  St.  R.  R.  S§  239-257. 

Whether  a  street  railway  motorman  was 
negligent  in  failing  to  get  his  car  under  such 
control,  after  seeing  several  voung  boys  on  the 
track  at  a  public  crossing  where  children  were 
in  the  habit  of  playing,  as  would  have  enabled 
him  to  prevent  an  injury  to  one  of  the  boys, 
whose  foot  was  caught,  is  a  question  for  the 
jury,  although  he  may  have  sounded  the  gong 
when  far  enough  away  to  give  ample  warning, 
and,  as  soon  as  he  saw  that  the  boy  could  not 
or  would  not  leave  the  track,  mav  have  done  all 
in  his  power  to  stop  the  car  before  the  injury. 
Judgment  25  App.   D.   C.  276,  affirmed.—Mc- 


Dermott  v.  Severe,  26  S.  Ct  709,  202  U.  S.  600, 
50  L.  Ed.  1162. 

STREETS. 

See- 
Constitutional  Law,  ^S9l38. 
Dedication. 

District  of  Columbia,  «=»16.  22,  26,  27. 
Eminent  Domain,  ^=:>100,  116. 
Gas,  <S=>7. 
Highways. 
Mandamus,  ^s»98. 
Municipal  Corporations,  ^=»272-579,  664-686, 

755-825. 
RaUroads,  <6s:>74,  75,  92-99,  301-^53. 
Street  Railroads,  ^=»21-n30,  106-117. 
Telegraphs  and  Telephones,  ^=»10. 
Turnpikes  and  Toll  Roads. 

STRIKES. 

Restraining  unlawful  combinations,  see  Injunc- 
tion, ^=5>101. 

STRIKING  OUT. 

Briefs,  see  Appeal  and  Error,  ^=»767. 

Evidence,  see — 
Criminal  Law,  >9=s>606. 
Trial,  €s»158. 

Pleading,  see  Equity,  ^=:>175,  264. 

Review  of  rulings  striking  out  pleadings,  see  Ap- 
peal and  Error,  ^s»l()42. 


STRUCK  JURY. 

Due  process  of  law,  see  Constitutional  Law, 
"17. 
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STUDENTS. 


Exclusion  of  Chinese  students,  see  Aliens, 
32. 

SUBLETTING. 

See  Landlord  and  Tenant,  ^=»104. 

SUBMERGED  LANDS. 

See  Navigalde  Waters,  «=»36-38. 

SUBMISSION. 

See  Arbitration  and  Award,  ^=>l-24. 

SUBMISSION  OF  CONTROVERSY. 

See  44  Cent.  Dig.  9abmis.  of  Con. 

See  Appeal  and  Error,  ^=5>573. 

Determination  of  validity  of  law  on  agreed  case, 
see  Constitutional  Law,  ^s»46. 

SUBPCENA. 

Issued  b^  interstate  commerce  commission  as 
infringing  personal  rights,  see  Constitutional 
Law,  ^=5>82. 

Process  in  equity,  see  Equity,  ^=»124. 

SUBPCENA  DUCES  TECUM. 

See- 
Searches  and  Seizures,  ^=>7. 
Witnesses,  «s»16. 


SUBROGATION. 

ScoperNote, 

[INCLUDES  substitution  in  place  of  creditors,  and  succession  to  creditors'  rlgbts  and 
remedies,  of  persons  paying  debts  for  which  they  were  not  primarily  liable,  whether  pay- 
ment be  in  pursuance  of  an  agreement  for  such  substitution,  or  for  the  protection  of  the 
interest  of  the  person  making  it;  and  rights,  liabilities,  and  remedies  of  parties  in'req[>ect 
of  such  subrogation. 

[For  rslatsd  matters  under  other  topics,  see  cross- references  after  analysist] 


Analysis. 

Nature  and  theory  of  right. 
5.  Sureties  or  guarantors. 

7.  Subrogation  to  rights  of  creditor. 

8.  Subrogatipn  to  rights  of  principal. 

12.  Relative  interests  of  parties  in  property  or  fund  subject  to  in- 
cumbrance discharged. 
20.  Necessity  for  payment  of  debt  or  incumbrance. 
22.  Protection,  of  interest  in  property. 

26.  Persons  making  voluntary  payments. 

27.  Agreements  for  subrogation. 

37.  Defenses  and  grounds  of  opposition. 
40.  Equitable  defenses. 

Cross-References. 

See  Insurance,  ^=»605,  606. 

Trustees  in  bankruptcy  to  rights  under  lien,  see  Bankruptcy,  ^=9>207. 


^=»1.  nature  and  theory  of  rigKt* 

See  a  Cent.  Dig.  Subrog.  81  1.  1 

Where  a  town,  under  authority  of  a  statute, 
issued  bonds  and  delivered  them  to  a  railroad 
company,  by  whidi  company  they  were  accepted, 
and  afterwards  purchased  by  plaintiff,  such  pur- 
chase was  no  payment  of  the  appropriation  vot- 
ed by  the  town  to  the  railroad  company;  and 
hence,  all  the  bonds  beine  declared  void  in  a 
suit  between  the  plaintiff  and  the  town,  the 
plaintiff  was  not  entitled  to  be  subrogated  to 
the  right  of  the  railroad  company,  if  such  right 
existed,  to  enforce  the  collection  of  the  appro- 
priation voted  by  the  town. — iEtna  Life  Ins.  Co. 
V.  Town  of  Middleport,  124  U.  S.  534,  8  S.  Ct. 
025,  31  L.  Ed.  537,  affirming  decree  (O.  C.)  31 
P.  874. 

^s»5.   Sureties  or  grnarantors. 

See  44  Cent  Dig.  Subrog.  S8  16-29. 

^s»7.  — —  Bubrogation  to  riclits  of  ored- 
itor. 

See  44  Cent.  Dig.  Subrog.  H  17.  IS,  21-29.  68,  77, 
83.  92. 

Where  defendant,  in  a  criminal  case  aris- 
ing under  the  laws  of  the  United  States,  for- 
feits his  reco^izance,  his  sureties  cannot  recov- 
er against  him  or  his  estate  the  amount  they 
are  compelled  to  pay  bjr  reason  of  his  default, 
as  subrogating  a  surety  in  such  cases  is  against 
public  policy,  and  tends  to  subvert  the  purposes 
of  the  recognizance. — United  States  v.  Ryder, 
110  U.  S.  729,  4  S.  Ct.  196,  28  L.  Ed.  308. 

Rev.  St.  f  3468  [U.  S.  Comp.  St  1901,  p. 
2314],  which  declares  that  sureties  on  bonds  giv- 
en to  the  United  States  shall,  upon  default  of 
the  principal  obligor,  be  remitted  to  the  rights 
of  the  United  States  against  him,  has  no  appli- 
cation to  bail  bonds  in  criminal  cases. — Id. 


Between  February  and  May,  1890,  a  bank, 
in  reliance  on  an  agreement  by  a  contractor, 
employed  by  the  government  in  1888  to  build 
a  customhouse,  to  deliver  to  it  the  10  per  cent, 
of  the  contract  price  reserved  by  the  govern- 
ment, made  certain  advances  to  the  contractor, 
which,  it  was  alleged,  were  used  in  completing 
the  building.  In  May,  1890,  the  contractor  de- 
faulted, and  his  surety  completed  the  work. 
Held  that  the  lien,  if  any,  acquired  by  the  bank 
upon  the  fund  reserved  by  the  government,  was 
subordinate  to  the  equity  of  the  surety  therein, 
arising  at  the  date  of  the  contract.— Prairie 
State  Nat.  Bank  v.  United  States,  17  S.  Ct. 
142,  164  U.  S.  227,  41  L.  Ed.  412. 

The  right  of  a  surety  for  a  government 
contractor  to  be  subrogated  to  the  contractor's 
right  to  the  reserve  fund  in  the  hands  of  the 
government,  representing  work  done  prior  to  an 
assignment  of  the  contract,  is  superior  to  rights 
of  the  assignees.  Decree  (1907)  Hardaway  & 
Prowell  V.  National  Surety  Co.,  150  P.  465,  80 
C.  C.  A.  283,  affirmed. — Hardaway  v.  National 
Surety  Co.,  29  S.  Ct.  202,  211  U.  S.  552,  53  L. 
Ed.  321. 


—  Bvbrocation  to  rights  of  prln- 
eipaL 

See  44  Cent.  Dig.  Subrog.  fi  19. 

The  surety  on  the  bond  of  a  public  con- 
tractor, conditioned,  in  compliance  with  the  Act 
Aug.  13.  1894,  c.  280,  28  Stat.  278  (U.  S.  Comp. 
St.  1901,  p.  2523),  for  the  faithful  performance 
of  the  contract,  and  the  prompt  and  full  pay- 
ment of  laborers  and  materialmen,  has  an  equi- 
ty, under  the  doctrine  of  subrogation,  in  the 
sums  due  from  the  government  under  the  con- 
tract, which  is  superior  to  the  claim  of  a  bank 
under  an  assignment  from  the  contractor  to 
secure  the  repayment  of  money  loaned,  to  be 
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used  as  he  saw  fit,  either  In  the  performance 
of  his  building  Contract  or  in  any  other  way. 
Decree  (1906)  143  P.  810  74  C.  C.  A.  484,  af- 
firmed.— Henningsen  v.  United  States  Fidelity 
&  Guaranty  Co.,  28  S.  Ct.  389,i  208  U.  S.  404,. 
62  L.  Ed.  547. 

^=»12.  Relative  interests  of  parties  in 
property  or  fund  subject  to  in- 
cumbrance disebarced. 

See  44. Cent.  Dig.  Subrog.  f  6. 

R.  occupied  five  lots,  one  of  which  he  owned, 
the  others  being  leaseholds,  witfi  privilege  of 
purchase.  He  assigned  the  leaseholds,  and  leas- 
ed the  lot  he  owned,  to  11.  for  10  years,  at  a 
monthly  rental,  with  privilege  of  purchase.  H. 
covenanted  to  pay  off  two  deeds  of  trust  on  the 
last  named  lot,  and  it  was  agreed  that,  if  H. 
did  not  exercise  the  privilege  of  purchasing  that 
lot,  R.  was  to  have,  for  one  year  after  the  expi- 
ration of  the  lO-years  term,  the  privilege  of  buy- 
ing H.  out  by  refunding  all  payments  made  by 
him  in  purchasing  the  fee-simple  of  the  lease- 
holds, etc.  H.  paid  off  the  incumbrances  on  R.*8 
lot,  remained  in  possession  for  the  10  years, 
paid  the  rent  agreed,  and  exercised  the  privilege 
of  purchasing  the  leaseholds,  but  did  not  pur- 
chase R.*s  lot ;  nor  did  R.  exercise  his  privilege 
of  buying  H.  out.  Held,  that  the  payment  by 
H.  of  the  deeds  of  trust  was  a  part  of  the  con- 
sideration for  the  assignment,  and  did  not  enti- 
tle him  to  be  subrogated  to  the  rights  of  the 
mortgagees.~Robbins  v.  Clark,  127  U.  S.  622, 
8  S.  Ct.  1339,  32  L.  Ed.  292. 

^=:>20.  Hecessity  for  payment  of  debt  or 
incun&branee. 

See  44  Cent  Dig.  Subrog.  18  47.  48. 

^=922.  —  Protection  of  interest  in 
property* 

See  44  Cent  Dig.  Subrog.  SS  48,  66,  69;    86  Cent. 
Dig.  Mtg.  §  959. 

If  trustees  under  a  trust  deed  given  to  se- 
cure railroad  bondholders,  which  contains  cove- 
nants of  title,  are  obliged  to  pay  off  a  pre-exist- 
ing incumbrance  held  b^  the  state,  in  order  to 
save  the  road  from  a  judgment  sale,  they  are 
entitled,  upon  such  payment,  to  be  subrogated 
to  the  rights  of  the  state,  and  to  indemnify 
themselves  from  the  property.— Memphis  &  L. 
R.  R.  Co.  V.  Dow,  120  U.  S.  287,  7  S.  Ct  482, 
30  L.  Ed.  595. 

^=»26.  Persons    making  Toluntary  pay- 


See  44  Cent.  Dig.   Subrog.   f  87. 

Bonds  issued  by  a  town  in  lieu  of  an  appro- 
■priation  voted  in  aid  of  a  railroad,  where  ac- 
cepted by.  it,  and  sold  and  delivered  to  plaintiff, 
on  whose  suit  against  the  town  they  "were  ad- 
judged void  for  want  of  authority  in  the  town 
to  issue  them.  Held,  that  the  purchase  by  plain- 
tiff being  no  payment  of  the  appropriation  voted 
by  the  town,  plaintiff  as  a  volunteer  was  not 
subrogated  to  the  company's  right  to  enforce  col- 
lection.— JEtna  Life  Ins.  Co.  v.  Town  of  Middle- 
port,  124  U.  S.  534.  8  S.  Ct.  625,  31  L.  Ed.  537, 
affirming  decree  (C.  C.)  31  F.  874. 

^=>27.  Agreentents  for  subrogation. 

See  44  Cent.  Dig.  Subrog.  8i  M.  78. 

The  maker  of  a  note  had  it  discounted  at 
his  bank  by  the  issuance  of  a  time  certificate  of 
deposit  drawn  in  favor  of  one  from  whom  he  had 
purchased  some  cattle,  and  afterwards  he  in- 
dorsed this  certificate,  at  the  holder's  request 
The  bank  had  the  note  rcdiscounted,  giving  as 
collateral  security,  additional  to  its  indorse- 
ment and  that  of  its  cashier,  a  mortgage  on  land 
owned  by  the  cashier.  Afterwards,  the  bank 
having  become  insolvent,  the  maker  of  the  note 
took  up  the  certificate  of  deposit,  and  also  paid 
the  note,  seeking  to  recoup  himself  by  a  writ- 
ten agreement  with  the  holder  of  the  note  that 
he  should  be  subrogated  to  the  latter's  rights 


under  the  cashier's  mortgage.  Held,  that  the 
payment  by  the  maker  extinguished  the  claim 
on  the  note,  and  removed  the  onlv  debt  which 
sustained  the  mortgage,  and,  as  the  mortgagor 
was  not  personally  liable  on  the  certificate  of 
deposit,  the  agreement  for  subrogation,  even  if 
he  assented  to  it,  was  without  consideration  as 
to  him,  and  cannot  be  enforced. — ^Underwood  v. 
Metropolitan  Nat  Bank,  144  U.  S.  689.  12  S. 
Ct.  784.  36  L.  Ed.  586. 

^=»37«  ]>efenses  and  grounds  of  opposi* 
tion. 

See  '44  Cent  Dig.  Subrog.  H  104.  106. 


-~-  Equitable  def  ensofl* 

See  44  Cent  Dig.  Snbrog.  f  106. 

Plaintiffs  procured  a  transfer  of  registered 
bonds  of  the  United  States  belonging  to  a  trust 
estate,  effected  a  sale  of  the  bonds,  and  paid 
over  the  nroceeds  to  the  depositor  of  the  bonds, 
whereby  they  were  lost  to  the  estate.  Plaintiffs, 
having  been  compelled  to  make  good  the  loss 
to  the  estate,  filed  a  petition  in  the  court  of 
claims,  alleging  that  the  register  of  the  treasury 
had  made  the  transfer  without  authority,  and 
claiming  to  be  subrogated  to  the  rights  of  the 
trust  estate  against  the  United  States  because 
of  such  transfer.  Held  that,  as  their  alleged 
right  was  bhsed  in  part  on  their  own  wrongful 
acts,  they  were  in  no  position  to  invoke  the  aid 
of  the  doctrine  of  subrogation. — German  Bank 
v.  United  States,  148  U.  S.  573,  18  S.  Ct  702, 
37  L.  Ed.  664. 

SUBSCRIPTIONS. 

See  46  Cent  Dig.  Subscrlp. 
»See  Corporations,  ^s»75-90. 


SUBSIDY. 


See  Bounties. 


SUBSTITUTES. 

For  articles  of  food,  see  Food. 
Judges,  see  Judges,  ^=:>19. 

SUBSTITUTION. 

Claimants  to  property  or  rights,  see  Inter- 
pleader. 

Materials  or  mechanical  equivalents  as  affect- 
ing patentable  invention,  see  Patents,  ^=»21, 
22,  245. 

Parties,  see — 
Admiralty,  ^soSl. 
Eminent  Domain,  ^=^178. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Water  Courses,  «s»100. 


SUBWAYS. 

Dueprocess  of  law,  see  Constitutional  Law, 

SUCCESSION. 

See  Descent  and  Distribution. 

SUCCESSION  TAXES. 

See- 
In  temal  Bevenue,  ^=3»36w 
Taxation,  «s»856-876. 

SUCCESSIVE  ACTION. 

■ 

Infringement,  see  Copyrights,  ^s»7L 
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SUPEBINTENDENTS 


SUFFRAGE. 

See  Elections. 

SUGAR. 

Bounty  for  production,  see  Bonntiefl,  ^=97. 
Equal    protection   of   laws,   see   Omstitutic 
Law,  «s»230. 

SUICIDE. 

Siee  45  Cent.  Dig.  Suicide. 
Insured,  see  Insurance,  <0...)lli  liy. 


SUIT. 


See  Action. 


SUMMARY  PROCEEDINGS. 

See- 
Bankruptcy,  «s»136,  288. 
Ck>nstitutional  Law,  ^s»306. 
Landlord  and  Tenant,  ^s»29S-d03. 
T^ation,  ^=s>672-<m. 

SUMMONING. 

See  Jury,  ^S967,  72. 


SUMMONS. 


See  Process. 


SUMMONS  AND  SEVERANCE 

See  Appeal  and  Error,  ^s»324. 


SUNDAY. 

Scope-Note. 

[INOLUDBS  the  first  day  of  the  week  as  a  day  of  rest,  and,  more  particularly,  its 
observance  by  suspension  of  ordinary  business  and  judicial  and  other  proceedings;   effect 

« 

of  Tiolations  of  laws  requiring  observance  of  the  day  on  validity  of  acts,  transactions,  and 
proceedings  affected,  and  on  the  rights  and  remedies  of  persons  engaged  therein ;  and  pros- 
ecution and  punishment  of  such  violations  as  public  offenses. 

[For  r«lat«d  matters  under  other  topics,  see  cross- references  after  analysist] 

Analysis, 

10.  Validity  of  contracts  and  other  written  instruments. 

13.  Execution  of  instrument  on  Sunday. 

30.  Judicial  and  official  acts  and  proceedings. 


Cross-References, 


Computation  of  time,  see  Time,  ^s»10. 
Regulation  of  running  of  trains  on  Sunday  as 

interfering  with  commerce,  see  Commerce, 

58. 


Verdict  received  on  Sunday 
ardy,  see  Criminal  Law, 


as  affecting  Jeop- 


^=s>10.  Validity  of  eontraots  -and   other 
^rrltten  imstrnments. 

See  46  Gent.   Dig.  Sunday,  H  80-49. 


—  Ezeovtion  of  iiistnimeiit  on 
Snnday. 

See  45  Cent.  Dig.  Sunday,  if  86-44. 

A  contract  was  signed  by  one  of  the  parties 
to  it  on  Sunday,  and  delivered  on  that  day  to 
an  agent  of  the  other  party,  having  no  author- 
ity to  accept  a  delivery;  and  the  assent  and 
signature  of  the  other  party  were  not  given 
until  a  week-day.  HeU,  that  the  contract  was 
not  void  as  in  violation  of  Rev.  St.  Wis.  1878, 
f  4595,  making  it  penal  to  do  anr  manner  of 
business   on    Sunday. — Oibbs   &    Sterrett   Mfg. 


Ca  V.  Brucker,  111  U.  S.  697,  4  a  Ct  572,  28 
L.  Ed.  534. 

(^S930.  Judieial    and    oiHoial    aots    and 
proceedings. 

See  46  Cent  Dig.  Sunday,  fifi  7S-«;   &  Cent  Dts. 
Bzecutlon,  |  1260. 

A  judgment  of  conviction  of  murder  and  sen- 
tence entered  on  Sunday  are  void.— Ball  v. 
United  States,  140  U.  S.  118,  11  S.  Ct  761,  85 
L.  Ed.  377. 

In  a  criminal  case  it  is  lawful  to  receive  a 
verdict  on  Sunday.— Stone  v.  United  States,  17 
S.  Ct  778,  167  U.  S.  178,  42  L.  Ed.  127,  af- 
firming judgment,  12  0.  C.  A  461,  64  F.  667. 


SUPERINTENDENT  OF  MINT. 

liability  on  bond,  see  United  States,  ^=961. 


SUPERINTENDENTS. 

Liability  for  injuries  to  servant  from  a(*ts  of 
persons  engaged  in  superintendence,  see  Mas- 
ter and  Servant,  ^=:>18&. 
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SUPERSEDEAS. 


Scope-Note, 

[INCLUDES  express  saspension,  by  writ  or  other  mandate  or  order  of  court,  of  en- 
forcement of  judgments  or  orders,  or  of  execution  of  writs  or  other  process,  or  of  other  Ju- 
dicial proceedings ;  nature  and  scope  of  the  remedy  in  general ;  grounds  therefor  and  de- 
fenses thereto;  to  and  against  whom  and  as  to  what  Judgments,  writs,  etc.,  supersedeas 
Is  allowed;  Jurisdiction  over  and  proceedings  to  obtain  supersedeas;  issuance  of  writs, 
orders,  etc.,  of  supersedeas,  and  proceedings  thereon;  operation,  effect,  and  enforcement 
thereof;   review  of  proceedings;   and  costs  in  such  proceedings. 

[For  related  matters  under  other  topics,  see  cross-references  following.] 

CrosS'References, 


Jurisdiction  of  federal  courts,  see  Courts, 
284. 

On  appeal  or  writ  of  error,  see- 
Appeal  and  Error,  «s»459-488. 


On  appeal  or  writ  of  error,  sec  ■ 

Criminal  Law,  ^s»1084. 
Procedure  in  dicuit  court  of  appeals,  see  Courts, 


^s»S*  Violatioa    of   writ   or    order   and 
ptinislimei&t. 

See  45  Cent.  Dig.  Supersed.  fi  8. 

A  judgment  obtained  against  plaintifb  in  er- 
ror for  violation  of  a  city  ordmapce  asainst 
keeping  private  markets  within  certain  limits 
was  amrmed  by  the  state  supreme  court.  A  writ 
of  error  and  supersedeas  were  sued  out  frcmi  the 


supreme  court  of  the  United  States.  Subse- 
quently the  mayor  of  the  dty  and  another  sued 
plaintiffs  to  enjoin  them  from  maintaining  said 
market.  Held,  that  the  beginning  of  the  sec- 
ond suit  was  not  such  process  for  the  execution' 
of  the  judement  in  the  first  as  to  constitute 
contempt  of  the  writ  of  supersedeas. — Natal  v. 
State  of  Louisiana,  123  U.  S.  516,  8  S.  Ot  253. 
31  L.  Ed.  233. 


SUPERVISION. 

^Soldier's  home,  see  Asylums,  ^=»8L 

SUPERVISORS. 

See- 
Counties,  ^ss>47.     * 
Elections,  ^=»53. 
Towns,  «=»28. 

SUPERVISORY  CONTROL 

See  Mandamus. 

SUPPLEMENTAL  PLEADING. 

8e«  Bqnitr,  4s>294-297. 

SUPPLEMENTAL  TRANSCRIPTS. 

See  Appeal  and  Error,  ^=9609. 

SUPPORT. 

ChQdreii,  see  Parent  and  Child,  ^soS. 

SUPPRESSION. 

See  Depositions,  ^s»83. 

SUPREME  COURTS. 

See  Ooorta,  «s>S79-i00. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  ^s»llG. 
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SURGEONS. 

See  Physicians  and  Surgeons. 

SURPLUS. 

Reservation,  of  surplus  as  affecting  validity  of 
assignment,  see  Assignments  for  Benefit  of 
Creditors,  «S999. 

SURPRISE. 

See  Continuance,  ^s»28,  29. 

SURREBUTTAL 

Evidence  in  reply  to  surrebuttal,  see  Trial,  As» 
64. 

SURVEYOR-GENERAL 

Civil  service  law,  see  United  States,  ^=»3S. 

SURVEYORS. 

Location  of  mining  claim  by  government  min- 
eral surveyors,  see  Mines  and  Minerals,  ^=> 

SURVEYS. 

Boundaries,  see- 
Boundaries,  ^=:>54. 
States,  ^=»13. 

Condemnation  proceedings,  see  Eminent  Do- 
main, ^s>186. 

Public  lands,  see  Public  Lands,  ^=:>24-26t. 

SURVIVAL 

Cause  of  action,  see  Abatement  and  Revival. 
«=»49-e9. 

Exemption  from  taxation  on  transfer  of  proper- 
ty, see  Taxation,  ^s»247« 
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TAXATION 


SURVIVING  CHILDREN. 

See  Trusts,  ^=»124. 

SURVIVING  PARTNERS. 

S«e  Partnerahip,  «s9245-255. 

SUSPENSION. 

Alienation,  see  Perpetuities,  ^=»5,  0. 

Attorneys,  see  Attorney  and  Client,  ^S987~G0. 

Interest,  see  Interest,  ^=s»48-53. 

Limitations,  see — 
Criminal  Law,  ^=»151-153. 
Limitation  of  Actions,  <8=»S4-84,  98-114, 117- 
130. 

Members  of  mntnal  benefit  insurance  associa- 
tions, see  Insurance,  ^s»749-759. 


Rights   of   action   as   deprivation   of   property 
lue  process  of  law.  see  Constit 
Ijiw,  «=s>308. 


without  due  process  of  &w,  see  Constitutionai 


State   bankruptcy   laws   by    federal    acts,    see 

Bankruptcy,  ^s»0. 
Tolls,  see  Turnpikes  and  Toll  Roads,  ^s»34. 

SWAMP  LANDS. 

See- 
Drains. 
Public  Lands,  «=3>68-61,  75,  107. 


SWEARING. 


See- 
Oath. 
Perjury. 


SWINDLING. 

See  False  Personation. 


SWITCHES. 

Injuries  caused  from  switches,  see  Master  and 
Servant,  ^=5>112. 

Proceedings  before  interstate  commerce  commis- 
sion to  obtain  switch  connections,  see  Com- 
merce, ^=987. 

State  regulations  interfering  with  Interstate 
Commerce,  see  Commerce,  ^=>8. 

Switch  connections  of  railroads,  see  Bailroads, 


SYLLABI. 

Court  opinicmsy  see  Courts,  ^=»109. 

TACKING. 

Successive  disabilities,  see   Limitation  of  Ac- 
tions, ^=5»78. 
Successive  poMessions,  see  Adverse  Possession, 


TALESMEN. 

See  Jury,  ^s»72. 

TAPIOCA  FLOUR.  ' 

Duty  on,  see  Customs  Duties,  ^=9l9,  88. 

TAP  LINES. 

Charges  for  carriage  by,  see  Carriers,  ^=926. 
Common  carriers,  see  Carriers,  ^=s»4. 
Bhiforcement  of  orders  of  interstate  commerce 
commission  as  to  rates,  see  Commerce;  ^s» 

98.       f 

TARIFF. 

See  Customs  Dutlea 


TAXATION. 

Scope-Note. 

tINCLUDES  exaction  of  regular  contributions  from  persona  or  property  for  support 
of  the  government  in  general,  and,  more  particularly,  such  contributions  imposed  by  au- 
thority of  state  legislatures ;  nature,  extent,  and  delegation  of  the  power  to  tax  in  general : 
constitutional  and  statutory  provisions  relating  thereto;  what  persons  and  property  are  sub- 
ject to  taxTation,  and  exemptions  therefrom ;  for  what  uses  or  purposes  the  power  to  tax  may 
be  exercised;  levy,  assessment,  lien,  collection,  and  payment  of  taxes,  and  remedies  for 
erroneous  taxation;  forfeitures  and  penalties  for  failure  to  comply  with  tax  laws;  sales 
of  property  for  nonpayment  of  taxes ;  redemption  from  tax  sales,  and  rights  and  titles  of 
purchasers  at  such  sales ;  and  disposition  of  proceeds  of  taxes. 

[For  rotated  matters  under  other  topics,  see  cross- references  after  analysis*] 

Analysis. 

I.  Nature  and  Extent  of  Power  in  General. 

3.  Power  of  state. 


4. 
6. 
6. 

7. 
8. 

10. 


—  In  general. 

—  Property  of  United  States. 

—  Agencies  and  instrumentalities  of  United  States  in 
general. 

—  Bonds  or  other  securities  issued  by  United  States. 
Franchises,   patents,   and  other  rights   granted   by 


United  States. 

—  National  banks. 
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I.  Nature  and  Extent  of  Power  in  General — Continued. 

^=s>ll. National  bank  shares. 

12.  Discrimination   between   national   bank  shares   and 

other  moneyed  capital. 

13.  Corporations   created   by  other   states   and   shares 

therein. 

15.  Power  of  United  States. 

16.  In  general. 

18.  Agencies  and  instrumentalities  of  state. 

19.  Power  of  territories. 

20.  Territorial  limitations  of  power. 

21.  Public  purpose. 

24.  Special   or   local    purpose,  and   benefit   to   locality 

taxed. 

II.  Constitutional  Requirements  and  Restrictions. 

«=»37.  Constitutional  provisions. 

39.  Equality  and  uniformity. 

40.  In  general. 

^  42.  Classification  of  subjects,  and  uniformity  as  to  sub- 

jects of  same  class. 

44.  Local  taxes,  and  uniformity  as  to  same  locality. 

45.  Taxation  of  individuals  and  corporations. 

47.  Double  taxation. 

49.  Taxation  according  to  value. 

50.  Limitation  of  rate  or  amount. 
63.  Excise  taxes. 

III.  Liability  of  Persons  and  Property. 

(A)  PRIVATE  Persons  and  Property  in  General. 
<g=»  60.  Nature  of  'property.   . 

67.  Personal  property  in  general. 

92.  Property  of  nonresidents  or  aliens. 

95.  Credits,  investments,  and  securities  in  generaL 

97.  Situs  of  property. 

98.  In  general. 

100.  Property  temporarily  within  jurisdiction. 

101.  Property  in  transit. 

109.  Persons  or  property  erroneously  left  untaxed. 

110.  Property  sold  or  forfeited  to  state  on  nonpayment  of  tax, 

(B)  Corporations  and  Corporate  Stock  and  Property. 

€s»113.  Statutory  provisions. 

12414.  Ownership  and  possession  of  property. 

125.  Banks  and  loan,  trust,  and  investment  companies. 

127.  Capital  and  stock. 

136.  Insurance  companies. 

139.  Surplus,  reserve,  or  other  special  funds, 

143.  Railroads. 

148.  Earnings  or  receipts. 

162.  Foreign  corporations. 

163. Liability  in  general. 

166.  Property  in  general. 

168.  Earnings  or  receipts. 

169.  Shares  in  foreign  corporations. 

(C)  Public  Property  and  Institutions. 

<S=>181.  Indian  lands. 

188.  Agencies  and  instrumentalities  of  government  in  gen- 
eral. 

(D)  Exemptions. 

<&=>  192.  Constitutional  provisions, 
193. In  general. 
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III.  Liability  of  Persons  and  Property — Continued 

{D\  Exemptions — Continued. 

^s>195.  Restrictions  on  exemptions. 

197.  Statutory  provisions  in  general. 

198.  Exemptions  in  corporate  charters. 

199.  Exemption  by  limitation  of  amount  of  tax. 

200.  Exemption  by  commutation  of  tax. 

204.  Construction  and  operation  of  exemptions  in  general. 

205.  Irrevocability  of  exemptions. 

206.  In  general. 

207.  -; Exemptions  in  corporate  charters. 

208.  Reservation  of  power  to  alter  or  amend. 

209.  Consideration. 

210.  Revocation  or  other  terminjttion. 

211.  Nature  or  use  of  property  exempt  in  general. 

214.  Public  lands  granted  in  aid  of  railroads  or  other  improve- 
ments. 
216.  Bonds  or  other  securities  issued  by  United  States. 
219.  Property  of  individuals  in  general. 
228.  Savings  banks  and  deposits  therein. 
231.  Railroad  companies  and  property. 

235.  Manufactories  and  manufacturing  companies. 

236.  In  general. 

241.  Charitable  or  benevolent  institutions,  and  property  used 

for  charitable  purposes. 
244.  Religious  societies  and  institutions,  and  property  used 

for  religious  purposes. 

247.  Transfer  of  exemption  or  of  property  exempt. 

248.  Consolidation  of  exempt  corporation  with  others. 

249.  Waiver  of  or  estoppel  to  claim  exemption. 

251.  Proceedings  to  establish  and  enforce  exemption. 

IV.  Place  of  Taxation. 

<e=»265.  Credits  and  securities  in  general. 
266.  Mortgages. 
283.  Railroads. 
285.  Right  of  way,  tracks,  and  other  real  property. 

V.  Levy  and  Assessment. 

(A)  Levy  and  Apportionment. 

«=>301.  Requisites  and  validity  of  levy  in  general. 

(B)  Assessors  and  Proceedings  for  Assessment. 
«=>310.  Statutory  provisions. 

320.  Determination  as  to  persons  and  property  taxable. 

(C)  Mode  of  Assessment  in  General. 
^==>346.  Valuation. 

347.  In  general. 

351.  Credits,  investments,  and  securities. 

(D)  Mode  oe  Assessment  of  Corporate  Stock,  Property,  or  Receipts. 

365.  Statutory  provisions. 

366.  Report  pr  statement  by  corporation. 
3711/^.  Conclusiveness  and  effect. 

375.  Valuation  of  corporate  property  in  general. 

376.  Valuation  of  franchises  and  privileges. 
384.  Valuation  of  shares  of  stock. 
386.  Banks  and  bank  shares  and  deposits. 

388.  Express  and  other  transportation  companies. 

389.  Railroads. 
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V.  Levy  and  Assessment — Continued. 

(D)  Mode  of  Assessment  of  Corporate  Stock,  Property,  or  Re- 

ceipts— Continued. 

^s>390.  In  general. 

391. Right  of  way,  tracks,  and  other  real  property. 

393.  Earnings  and  receipts. 

396.  Telegraphs  and  telephones. 

397.  Foreign  corporations. 

(E)  Assessment  Rolls  or  Books. 

«=»  413.  Designation  of  persons. 

415.  Owner  or  occupant  of  property. 

416.  Estate,  heirs,  or  representatives  of  decedent. 

419.  Description  of  property. 

421.  Real  property. 

439.  Curative  statutes. 
441.  Partial  invalidity. 
446.  Conclusiveness  and  effect. 

(F)  Equalization  of  Assessments. 

«=5>450.  Equalization   among   counties   or   other   municipalities  by 
state  board  or  officer. 

(G)  Review,  Correction,  or  Setting  Aside  of  Assessment. 

«=>452.  Constitutional  and  statutory  provisions. 
463.  Exclusiveness  of  statutory  remedy. 
477.  Notice  to  public  of  meeting  or  sessions  of  board. 
479.  Proceedings  by  and  before  board  or  officer. 

482.  Notice  to  persons  interested. 

492.  --: —  Setting  aside  assessment  and  making  of  reassess- 
ment. 
498.  Injunction  to  restrain  assessment. 
600.  Actions  to  set  aside  assessment  or  for  reassessment 

VI.  Lien  and  Priority. 

^=s>603.  Creation  and  requisites  of  lien. 

506.  Entry  of  unpaid  tax  in  tax  books  or  other  records. 

607.  Property  to  which  lien  attaches. 
609.  Priorities  in  general. 

VII.  Pajrment  and  Refunding  or  Recovery  of  Tax  Paid. 

^=s>  627.  Mode  of  making  and  medium  of  payment. 
528.  Interest  and  fees. 

630.  Operation  and  effect  of  payment  in  generaL 
636.  Right  of  recovery  of  taxes  paid. 
638.  Voluntary  payment  in  general. 

641.  Duress  or  compulsion. 

642.  Protest. 

543.  Actions  and  proceedings  for  recovery  of  taxes  paid. 

VIII.  Collection  and  Enforcement  Against  Persons  or  Personal  Property. 
(A)  Collectors  and  Proceedings  for  Collection  in  General. 
«=»  650.  Authority  to  collect  in  general. 
670.  Actions  on  official  bonds. 

(B)  Summary  Remedies  and  Actions.     . 

^s>672.  Nature  and  form  of  remedies  in  generaL 
676.  Property  subject  to  seizure  and  sale. 
683;  Actions  for  unpaid  taxes  in  general. 

687.  Defenses. 

695.  Judgment. 

(Q  Remedies  for  Wrongful  Enforcement. 

606.  Injunction. 

607.  In  general. 

608. Grounds  of  relieL 
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VIII.  Collection  and  Enforcement  Against  Persons  or  Personal   Property — 

Continued. 

(C)  Remedies  for  Wrongful  Enforcement — Continued. 

«=»  610.  Payment  or  tender  of  taxes  not  in  controversy. 

611. Proceedings  and  relief. 

IX.  Sale  of  Land  for  Nonpayment  of  Tax. 

«=»  616.  Taxes  and  charges  for  which  land  may  be  sold. 

622.  Partial  illegality. 

623.  Demand  of  payment  and  default  of  owner. 
625.  List  of  lands  delinquent. 

629.  Filing. 

636.  Proceedings  for  judgment  against  real  property. 

639.  Jurisdiction  and  venue. 

642.  Process  or  notice  and  appearance. 

647.  Form  and  requisites  of  judgment  or  decree. 

648.  Conclusiveness  of  adjudication. 

649.  Review. 

657.  Notice  of  sale. 

658.  In  general. 

662.  Proof. 

679.  Purchase  by  state  or  municipality,  and  resale. 
^  684.  Report  or  return  and  record  of  sale. 

687.  Certificate  of  delinquency  issued  to  person  paying  taxes. 

X.  Redemption  from  Tax  Sale. 

^=»  697.  Persons  entitled  to  redeem. 
700.  Notice  to  redeem. 

704.  Form  and  requisites. 

705.  Service  in  general. 

707. Proof. 

XL  Tax  Titles. 

(A)  Title  and  Rights  of  Purchaser  at  Tax  Sale. 

4=: 734.  Effect  of  defects  or  irregularities  in  levy  or  assessment, 
judgment,  decree,  or  sale. 
743.  Grantees  of  purchasers. 

(B)  Tax  Deeds. 

«=»  766.  Recitals. 

762.  Consideration,  and  proceedings  subsequent  to  sale. 

764.  Description  of  property. 

766.  Execution. 

768.  Recording  and  registration. 

777.  Estate  or  interest  created. 

781.  Transfer  of  interest  of  person  assessed. 

787.  Effect  as  evidence. 

788.  In  general. 

(C)  Actions  to  Confirm  or  Try  Title. 

^s>793.  Right  of  action  to  confirm  or  quiet  tax  title. 
796.  Right  to  attack  tax  title  in  general. 

799.  Right  of  action  to  remove  cloud  on  title  by  tax  sale  or 

deed. 

800.  Tender  or  deposit  of  amount  of  taxes  or  purchase  money 

as  condition  precedent  to  attack  on  tax  title. 

802.  Time  to  sue,  limitations,  and  laches. 

803.  In  p^eneral. 

806.  Actions  against  claimant  under  tax  title. 

(D)  Rights  and  Remedies  ©p  Purchaser  op  Invalid  Title. 

^=»  821.  Refunding  or   recovery   of   purchase   money    from  state, 
county,  or  other  municipality. 
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XII.  Forfeitures  and  Penalties. 

€=>835.  Nature  and  power  to  impose. 

840.  Penalties  for  nonpayment  of  tax  in  generals 

845.  Actions  for  penalties. 

846.  Forfeiture  of  land  delinquent; 
853.  .  Redemption. 

XIII.  Legacy,  Inheritance,  and  Transfer  Taxes. 

^=>  856.  Nature  and  power  to  impose. 
857.  Statutory  provisions. 

859.  Constitutionality. 

863.  Property  liable. 

867.  Property  of  nonresidents  or  aliens. 

868.  Situs  of  property. 

871.  Exemptions. 

876.  Charitable,  educational,  religious,  or  other  public 

corporations,  institutions,  or  purposes. 

XIV.  Disposition  of  Taxes  Collected,  and  Failure  of  Local  Authorities  to  Col- 

lect. 

Cross-References. 


See- 
Customs  Daties. 
Internal  Revenue. 

Dogs,  taxation  as  requisite  to  recovery  for  in- 
jury to,  see  Animals,  ^=»44. 

Payment  of  taxes  to  sustain  adverse  possession, 
see  Adverse  Possession,  ^=»87-94. 

Preferred  claims  in  bankruptcy,  see  Bankruptcy, 
€=»546. 

Local  or  special  tawes. 
See- 
Counties,  ^=:»189-194. 
Drains,  ^ss>67. 


See- 
Highways,  ^=>121-140. 
Levees,  «=»21-28. 
Municipal  Corporations,  ^s»406-523.  534-579, 

956-986. 
Schools  and  School  Districts,  «S998-105. 
Waters  and  Water  Courses,  ^=:»231. 

Oooupaiion  or  prwHege  iaxeu. 
See- 
Intoxicating  Liquors,  ^=»15,  47-49. 
Licenses,  ^s>2-d5. 


I.  NATUBE  AHD  EXTENT  OF  POWER 

IN  GENERAL. 


47   Cent.  Dig. 


^s»3.  Power  of  state* 

See   45    Cept   Dig.   Tax.   SS  8-46; 
Turnpikes,  S  6. 

^=94.  -^—  In  general* 

See  46  Cent  Dig.  Tax.  i§  8-14. 

Forest  products  in  transit  to  a  point  out- 
side the  state  may  be  given  by  the  legislature  a 
situs,  for  the  purpose  of  taxation,  at  the  place 
nearest  to  the  last  boom  or  sorting  gap  of  the 
stream  in  or  bordering  on  the  state  in  which 
such  products  naturally  will  be  last  floated  dur- 
ing such  transit— Diamond  Match  Co.  v.  Village 
of  Ontonagon,  23  S.  Ct  206,  188  17.  S.  82,  47  L. 
Ed.  349. 

Cattle,  horses,  and  other  property  of  like 
character  furnished  by  the  United  States  to  In- 
dian allottees,  under  Act  Feb.  8,  1887,  c.  119 
(24  Stat.  389),  in  order  to  enable  them  to  main- 
tain themselves  while  the  land  should,  under 
section  5  of  that  act,  be  held  in  trust  by  the 
United  States  for  their  sole  use  and  benefit,  are 
not  subject  to  state  taxation.— United  States 
V.  Rickert,  23  S.  Ot  478,  188  U.  S.  432,  47  L. 
Ed.  532. 

A  state  is  not  forbidden  by  the  federal  Con- 
stitution to  tax  credits  arising  out  of  loans,  on 
collateral  security  made  by  the  local  a^ent  of 
a  foreigq  corporation,  who  retains  the  collateral, 
and,  as  evidence  of  the  indebtedness,  takes  the 
customer's  so-called  check,  which  is  regarded  as 
an  overdraft,  upon  which  the  customer  is  charg- 
ed interest,  and  which  is  finally  sent  to  the  home 
x)ffice,  to  which  the  money,  when  repaid,  is  remit- 
ted by  an  exchange  transaction  unless  rcloaned 
by  the  local  agent  to  other  parties. — State  Board 


of  Assessors  of  Parish  of  Orleans  t.  Comptoir 
National  D'Escompte  de  Paris,  24  S.  Ct  109, 
191  U.  S.  388,  48  L.  Ed.  232. 

The  taxation  of  liquors  in  bonded  ware* 
houses  within  the  state,  provided  for  by  Laws 
Md.  1892,  c.  704,  as  amended  by  Laws  Md. 
1900,  c.  320,  under  which  the  proprietors  ol 
such  warehouses  were  required  to  pay  the  taxes, 
and  were  given  a  lien  on  the  property  therefor, 
is  within  the  powers  of  the  state,  despite  the 
facts  that  there  is  no  specific  provision  giving 
the  proprietor  who  pays  the  taxes  a  right  to 
recover  interest  thereon,  that  under  federal  leg- 
islation distilled  spirits  may  be  left  in  a  ware* 
house  for  several  years,  and  that  for  spirits  so 
in  bond  negotiable  warehouse  receipts  have  been 
issued.  Judgment  52  A.  601,  95  Md.  488,  affirm- 
ed.—Carstairs  V.  Cochran,  24  S'.  CL  818, 193  U. 
S.  10,  48  L.  Ed.  596, 

The  taxation  of  distilled  spirits  in  bonded 
warehouses  in  the  state,  provided  for  by  Act 
Ky.  March  29,  1902  (Acts  1902,  p.  226,  c.  102). 
under  which  the  warehouseman  is  made  liable 
for  the  tax  and  is  given  a  lien  on  the  property 
for  the  amount  paid,  is  within  the  power  of  the 
state,  where  the  legislation  does  not  contemplate 
the  collection  of  the  taxes  so  long  as  the  spirits 
are  in  the  custody  or  under  the  lien  of  the  fed- 
eral government.  Judgment  (1906)  94  S.  W. 
654.  29  Ky.  Law  Rep.  705,  affirmed.— Thompson 
v.  Commonwealth  of  Kentucky,  28  S.  Ct.  533» 
209  U.  S.  340.  52  L.  Ed.  822. 


-»—  Property  of  United  States. 

See  46  Cent  Dig.  Tax.  S8  17.  Sl-44. 

Lands  sold  under  Act  Cong.  June  7, 1862.  e. 
98,  §  7,  for  nonpayment  of  direct  taxes,  and  bid 
in  by  the  United  States,  and  subsequently  re- 
deemed by  the  grantee  of  the  former  owner,  are 
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not  subject  to  taxation  by  the  authorities  of  the 
state  for  the  time  during  which  the  title  was 
in  the  United  States,  notwithstanding  they  had 
never  been  expressly  ceded  by  the  state  to  the 
general  government. — Van  Brocklin  v.  Anderson, 
117  IT.  S.  151,  6  S.  Ct.  670,  29  L.  Ed.  845. 

Act  Cong.  May  6,  1864.  giving  to  the  state 
of  Wisconsin,  to  be  transferred  to  a  railroad 
company,  a  quantity  of  land,  provided  that  if, 
when  the  line  of  the  road  was  located,  any  of 
the  land  granted  had  been  otherwise  disposed  of, 
other  sections  should  be  selected  by  a  state 
ajrent,  subject  to  the  approval  of  the  secretary  of 
the  interior.  Held,  that  the  indemnity  lands, 
though  they  were  selected  by  the  state  agent, 
and  the  selections  were  authenticated  and  for^ 
warded  to  the  secretary  of  the  interior,  did  not 
vest  in  the  company,  so  as  to  be  subject  to  tax- 
ation by  the  state,  until  the  selection  •  was  ap- 
proved by  the  secretary,  the  act  of  approval  be- 
ing judicial,  and  not  ministerial;  nor  could  his 
approval  be  inferred  from  the  fact  that  he  did 
not  formally  reject  the  selections. — Wisconsin 
Cent.  R.  Co.  v.  Price  County,  133  U.  S.  496,  10 
S.  Ct.  341,  33  L.  Ed.  687. 

The  grant  by  congress  of  authority  to  tax 
railroad  grant  lands,  the  legal  title  to  which  is 
still  in  the  United  States,  requires  no  accept- 
ance by  the  states  as  a  preliminary  to  the  exer- 
cise of  such  taxing  power. — Central  Pac.  R.  Co. 
v.  State  of  Nevada,  162  U.  S.  512,  16  S.  Ct.  885, 
40  L.  Ed.  1(^7,  affirming  decree  State  v.  Central 
Pac.  R.  Co.,  21  Nev.  247,  30  Pac.  686. 

State  tax  laws,  which  would  be  applicable 
to  unpatented  railroad  grant  lands  but  for  the 
fact  that,  under  the  laws  of  the  United  States, 
such  lands  are  held  not  taxable,  come  into  opera- 
tion without  re-enactment,  immediately  upon 
the  passage  of  an  act  of  congress  authorizing 
the  states  to  tax  such  lands.— Id. 

The  fact  that  some  of  the  lands  included  in 
a  railroad  grant  m&y  turn  out  to  be  mineral 
lands,  so  as  to  be  excepted  from  the  grant,  is  no 
defense  to  the  claim  of  a  state  for  taxes  on  the 
entire  grant,  so  long,  as  the  railroad  company 
]a3*8  claim  to  the  right  of  possession  of  all  the 
lands. — Id. 

A  certificate  of  location  was  issued  in  1858, 
but  nothing  was  in  fact  paid  to  the  government 
for  the  land  until  1888.  During  this  period  the 
land  was  sold  for  taxes  assessed  against  it  in 
the  name  of  the  locator.  Heldf  that  the  title  re- 
mained in  the  government  until  1888,  and  there- 
fore the  land  was  not,  prior  to  that  time,  subject 
to  state  taxation,  and  the  tax  deeds  were  void. 
—Hussman  t.  Durham,  17  S.  Ct.  253,  165  U. 
S.  144,  41  L.  Ed.  664. 

Lands  within  the  place  limits  of  the  North- 
ern Pacific  Railroad  grant,  the  lists  of  which 
have  been  approved  and  certified  by  the  local 
land  officers,  but  patents  for  which  have  been 
withheld  pending  further  investigation  as  to  the 
mineral  or  nonmineral  character  of  the  lands, 
are  taxable  by  the  state.  A  mere  dispute  as  to 
the  character  of  the  land,  its  mineral  character 
not  being  admitted  or  proved,  is  not  sufficient  to 
overcome  the  primary  effect  of  the  grant,  which 
was  to  vest  the  company  with  the  legal  title,  up- 
on which  it  may  maintaiii  ejectment,  even 
though  a  patent  has  not  issued.  Decree  Myers 
▼.  Northern  Pac.  Ry.  Co.,  83  F.  358.  28  O.  C.  A. 
412,  affirmed. — Northern  Pac.  Ry.  Co.  v.  Myers, 
19  S.  Ct.  276, 172  U.  S.  589,  43  L.  Ed.  564. 

The  United  States  has  no  such  interest  in 
land  conveyed  by«  it  to  a  corporation  for  dry 
dock  purposes,  with  a  reserved  right  to  the  free 
use  of  the  dry  dock,  and  a  provision  for  forfei- 
ture in  case  of  the  continued  unfitness  of  the 
dry  dock  for  use,  or  the  use  of  the  land  for  oth- 
er  purposes,  as  will  prevent  the  state  from  tax- 
ing the  corporation's  interest  in  such  land. 
Judgment  54  A.  623,  97  Md.  97,  affirmed.— Bal- 


timore Shipbuilding  &  Dry  Dock  Co,  t.  City  of 
Baltimore,  25  S.  Ct.  50, 195  U.  S.  375,  49  L.  Ed. 
242. 

Lands  of  the  United  States  are  not  taxed  in 
violation  of  Act  March  3,  1875.  c.  139,  S  4,  18 
Stat.  474,  by  the  imposition,  under  the  author- 
ity of  Colo.  Laws  18S7,  pp.  340.  341,  §§  1-5,  of 
a  tax  upon  the  right  of  possession,  for  mining 
purposes,  of  a  lode  mining  claim,  and  the  en- 
forcement of  the  collection  of  such  tax  by  a  sale 
of  such  right  of  possession.  Judgment,  Wood  v. 
McCombe,  86  P.  319,  37  Colo.  174,  affirmed.— 
Elder  v.  Wood,  28  S.  Ct.  263,  208  U.  S.  226,  52 
L.  Ed.  464. 

The  equitable  title  to  the  land  did  not  pass 
from  the  United  States,  so  as  to  make  it  liable 
to  state  taxation,  upon  the  location  of  a  mili- 
tary bounty  land  warrant,  issued  under  Act 
March  3,  1855,  c.  207,  10  Stat.  701,  by  one  who 
was  not  the  lawful  owner  and  holder  of  such 
warrant,  since  such  location  did  not  operate  as 
a  payment  of  the  purchase  price,  which  was 
essential  *to  the  right  to  a  patent.— (1911>  Sar- 
geant  &  Lahr  v.  Herri ck  &  Stevens,  31  S.  Ct. 
574,  221  U.  S.  404,  55  L.  Ed.  787,  reversing 
decree  (1908)  Herrick  &  Stevens  v.  Sargent  & 
Lahr,  117  N.  W.  751,  140  Iowa,  690,  132  Am. 
St.  Rep.  281. 

I^nd  embraced  by  Spanish  grant,  reported 
as  valid  by  Land  Commissioners  and  confirmed 
by  Act  May  23,  1828,  to  the  extent  of  one  league 
square,  was  segregated  from  the  public  domain 
and  subject  to  state  taxes,  on  making  in  1851  of 
survey,  made  the  foundation  of  the  patent  subse- 
quently issued. — ^Wilson  Cypress  Co.  v.  Pozo,  35 
S.  Ct.  446,  236  U.  S.  635,  59  L.  Ed.  758,  re- 
versing decree  202  F,  742,  121  C.  C.  A.  578. 

Proceedings  for  acquisition  of  title  to  arid 
lands  under  Carey  Act  Aug.  18,  1894,  §  4,  and 
amendatory  Acts  June  11,  1896.  and  March  3, 
1901,  S  3,  have  reached  the  point  where  land 
may  be  taxed  by  the  state  when  nothing  remains 
to  be  done  by  the  entryman  in  order  to  entitle 
him  to  a  patent. — Both  well  v.  Bingham  County, 
35  S.  Ct.  702,  237  U.  S.  642.  59  L.  Ed.  1157, 
affirming  judgment  132  P.  972,  24  Idaho,  125. 


—  Asenoiei  and  Instniinentali- 
tiei  of  United  States  In  s«a~ 
erid. 

See  46  Cent.  Dig.  Tax.  |  18. 

A  city  whose  corporate  limits  extended  to 
low  water  on  the  Indiana  shore  of  the  Ohio  river 
granted  a  Kentucky  bridge  company  a  right  to 
build  a  railroad  bridge  within  its  boundaries, 
and  made  certain  stipulations  as  to  the  taxatiop 
thereof;  but  the  company  afterwards  resisted 
the  collection  of  taxes  levied  on  that  part  of  the 
bridge  extending  beyond  low  water  on  the  Ken- 
tucky shore.  Heldt  that  the  taxation  of  the 
bridge  was  not  invalid  as  a  taxation  of  an  agen- 
cy of  the  federal  government. — ^Henderson 
Bridge  Co.  v.  City  of  Henderson,  141  U.  S.  679, 
12  S.  Ct.  114,  35  L.  Ed.  900. 

The  franchise  which  the  'Central  Pacific 
Railroad  Company  derived  from  the  state  of 
California  is  taxable  by  that  state,  though  it  is 
subject  to  a  mortgage  to  the  United  States. — 
Central  Pac.  R.  Co,  v.  People  of  the  State  of 
California,  162  U.  S.  91,  16  S.  Ct.  766,  40  L. 
Ed.  903. 

Property  in  the  hands  of  a  trustee  in  bank: 
ruptcy  18  not  exempted  from  liability  to  state 
taxation  by  Bankr.  Act  July  1,  1898,  c.  541,  30 
Stat.  548  [U.  S.  Comp.  St.  1901,  p.  3418]. 
Decree  120  F.  256,  56  C.  C.  A.  92,  affirmed.— 
Swarts  V.  Hammer,  24  S.  Ct.  695,  194  U.  S. 
441,  48  L.  Ed.  1060. 

Land  conveyed  by  the  United  States  ,to  a 
corporation  for  dry  dock  purposes  is  not  entirely 
exempted  from  state  taxation,  as  an  agency  of 
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the  United  States,  because  of  a  reservation  in 
the  conveyance  of  the  right  to  the  free  use  of  the 
dry  dock,  and  a  provision  therein  for  forfeiture 
in  case  of  the  continued  unfitness  of  the  dry 
dock  for  use,  or  the  use  of  the  land  for  other 
purposes.  Judgment  54  A.  623,  97  Md.  97, 
affirmed.— Baltimore  Shipbuilding  &  Dry  Dock 
Co.  V.  City  of  Baltimore,  25  S.  Ct.  50,  195  U. 
S.  375,  49  L.  Ed.  242. 

A  state  may  not  tax  bonds  issued  by 
municipalities  in  the  Indian  territory  and  the 
territory  of  Oklahoma,  in  the  hands  of  the 
iiolders,  as  this  would  be  to  tax  performance 
oi  a  governmental  function  by  an  agency  of  the 
federal  government. — Farmers*  &  Mechanic^ 
Sav.  Bank  of  Minneapolis  v.  State  of  Minne- 
sota, 34  S.  Ct.  354,  232  U.  S.  516,  58  L.  Ed. 
706,  reversing  judgment  State  v.  Farmers'  & 
Mechanics'  Sav.  Bank  of  Minneapolis,  130  N. 
W.  445,  114  Minn.  95. 

The  admission  of  Oklahoma  to  the  Union  did 
not  deprive  the  holders  of  bonds  issued  by  mu- 
nicipalities in  the  Indian  territory  and  the  ter- 
ritory^ of  Oklahoma  ^  of  exemption  from  state 
taxation. — Id. 

A  surety  company,  executing  bonds  required 
by  the  United  States  under  Act  Aug.  13,  1894, 
does  not  become  a  federal  instrumentality,  ex- 
empt from  a  state  tax  exacted  from  foreign  cor- 
g>rations  on  premiums  received. — Fidelity  & 
eposit  Co.  of  Maryland  v.  Commonwealth  of 
Pennsylvania,  36  S.  Ct.  298,  240  U.  S.  319,  60 
L.  Ed.  664,  affirming  judgment  Commonwealth 
V.  Fidelity  &  Deposit  Co.  of  Maryland,  90  A. 
437,  244  Pa.  67. 

^=97.  "—  Bonds  or  otber  seeurities  is- 
sued by  United  States. 

See  45  Cent.  Dig.  Tax.  §S  19,  20. 

Capital  stock  of  an  insurance  company,  in- 
vested in  United  States  bonds,  exempted  from 
taxation  by  the  states,  is  not  exempt  from  the 
tax  imposed  by  Laws  N.  Y.  1880,  c.  542,  as 
amended  by  Laws  N.  Y.  1881,  c.  361,  on  the 
"corporate  franchise  or  business  of  corpora- 
tions in  that  state,  of  one-quarter  mill  on  the 
capital  stock  for  each  1  per  cent,  of  dividend 
of  6  per  cent,  or  over."  By  a  divided  court. — 
Home  Ins.  Co.  v.  State  of  New  York,  119  U. 
S.  129,  8  S.  Ct  1385,  30  L.  Ed.  350. 

Laws  N.  Y.  1881,  c.  361,  provides  that  every 
corporation,  with  certain  exceptions,  doing  busi- 
ness in  the  state,  shall  be  subject  to  a  tax,  upon 
its  "corporate  franchise  or  business,"  to  the 
amount  of  one-quarter  of  a  mill  upon  its  capital 
stock  for  each  1  per  cent,  of  its  dividends,  where 
they  amount  to  6  per  cent  on  its  capital,  a  less 
rate  to  be  paid  where  the  dividends  are  less 
than  6  per  cent.  Heldf  that  the  tax  is  one  up- 
on the  ^corporate  franchise,"  or  privilege  of  be- 
ing a  corporation,  and  not  on  the  capital  stock, 
to  which  reference  is  •  made  only  to  fix  the 
amount  of  the  tax;  and  hence  its  validity  is 
not  affected  by  the  fact  that  any  part  of  the 
capital  stock  is  invested  in  securities  of  the 
United  States.— Home  Ins.  Co.  v.  State  of  New 
York,  134  U.  S.  504.  10  S.  Ct  593.  33  L.  Ed. 
1025,  affirming  People  v.  Home  Ins.  Co.,  92  N. 
Y.  328. 

The  immunity  of  national  securities  from 
state  taxation  is  violated  by  a  tax  imposed 
under  the  authority  of  Code  Iowa,  S  1322, 
directing  that  shares  of  stock  of  state  banks 
shall  be  assessed  to  such  banks,  and  not  to 
individual  stockholders,  the  substantial  effect 
of  which  LB  to  require  taxation  upon  the  prop- 
erty, not  including  the  franchises,  of  such 
banks,  and  to  adopt  the  value  of  the  shares  as 
the  measure  of  the  taxable  valuation  of  such 
property,  without  permitting  any  deduction 
from  such  valuation  on  account  of  bonds  of  the 
United  States  owned  by  the  banks.  Judgment 
(Iowa,  19(M)  101  N.  W.  867,  reversed.— Home 
Sav.  Bank  v.  City  of  Des  Moines,  27  S.  Ct  571, 
205  U.  &  503,  51  L.  Ed.  901. 


^—  FrmnoUses,  patents,  and  otk- 
er  rights  granted  by  United 
States. 

See  46  Cent  Dig.  Tax.  §  21.  . 

The  grant  of  the  United  States  to  a  tele- 
graph company,  under  Rev.  St  {  5263  [U.  S. 
Comp.  St.  1901,  p.  3579],  of  the  right  to  con- 
struct and  operate  lines  along  any  military  or 
Eost  roads  of  the  United  States,  declared  such 
y  law,  is  not  such  a  grant  of  a  franchise  as  to 
exempt  such  a  company  from  taxes  or  excises 
imposed*  by  a  state  in  which  its  lines  are  thus 
constructed  and  operated. — Western  Union  Tel. 
Co.  V.  Commonwealth  of  Massachusetts,  125  U. 
S.  530,  8  S.  Ct  961.  31  L.  Ed.  790 ;  Ratterman 
V.  Western  Union  Tel.  Co.,  127  U.  S.  411,  8 
S.  Ct.  1127,  32  U  Bd.  229 ;  Attorney  General 
of  Commonwealth  of  Massachusetts  v.  Western 
Union  Tel.  Co.,  141  U.  S.  40,  11  S.  Ct.  889,  35 
U  Ed.  628. 

Pub.  St  Mass.  c.  13,  §  54,  providing  for 
coUection  of  taxes  from  foreign  corporations, 
and  authorizing  the  court  in  certain  cases  to 
issue  injunctions  restraining  such  corporations 
from  transacting  any  business  until  delinquent 
taxes  are  paid,  is  void  as  to  the  issuing  of  such 
injunction  against  a  telegra]^  company  whose 
lines  in  that  state  are  mostly  constructed  and 
operated  as  United  States  postal  roads  bv  virtue 
of  Rev.  St  §  5263  [U.  S.  Comp.  St  1901,  p. 
3579],  granting  the  right  to  bund  and  operate 
lines  on  such  roads. — ^Western  Union  TeL  Co.  t. 
Commonwealth  of  Massachusetts,  125  U.  S. 
530,  8  S.  Ct  061,  31  L.  Bd.  790. 

Franchises  conferred  by  congress  cannot, 
without  its  permission,  be  taxed  by  the  states. 
—State  of  California  v.  Central  Pac.  R.  Co.,  127 
U.  S.  1,  8  S.  Ct  1073,  32  L.  Ed.  150. 

When  a  railroad,  which  has  secured  a 
state  franchise  to  operate  its  road,  afterwards 
receives  a  federal  franchise,  the  state  franchise 
is  not  merged  in  the  federal  franchise,  so  as  to 
prevent  the  taxation  of  the  state  franchise,  the 
roadbed,  etc.,  of  the  railroad. — Central  Pac.  R. 
Co.  V.  People  of  State  of  California,  162  U.  S. 
91,  16  S.  Ct  766.  40  I/.  Ed.  903. 

A  state  tax  on  the  capital  stock  of  a  bridge 
company,  consolidated  from  corporations  of  dif- 
ferent states,  which  maintains  an  interstate 
bridge,  is  not  a  tax  on  a  franchise  conferred  by 
the  federal  government,  although  the  corpora- 
tion has  authority  under  an  act  of  congress  to 
construct  the  bridge.  Judgment  Keokuk  &  H. 
Bridge  Co.  v.  People,  52  N.  B.  117,  176  111. 
267,  affirmed.— Keokuk  &  H.  Bridge  Co.  v. 
People  of  State  of  lUinois,  20  S.  Ct  205,  175 
U.  S.  626,  44  L.  Ed.  299. 

Gross  revenue  tax  imposed  by  Act  OkL  May 

26,  19081  (Laws  1906,  c.  71,  art  2)  $  6,  on  coal 
miners  or  producers,  cannot  be  exacted  from  the 
corporate  lessee  acting  under  Curtis  Act  June 
28,  1898,  of  coal  mines  on  unallotted  lands  be- 
longing to  Choctaw  and  .Chickasaw  Indians. — 
Choctaw,  O.  &  G.  R.  Co.  v.  Harrison,  35  S.  Ct 

27,  235  U.  S.  292,  59  I4.  Ed.  234. 

A  state  may  not  when  assessing  the  cor- 
porate assignee  of  an  oil  and  gas  lease  of  Osage 
lands,  made  under  Act  Feb.  28,  1891,  and  Ajct 
March  3,  1905,  include  the  lease,  either  as  a 
separate  object  of  taxation  or  as  represented 
by  the  stock  of  the  corporation.— Indian  Ter- 
ritory Illuminating  Oil  Co.  v.  State  of  Okla- 
homa, 36  S.  Ct.  453,  240  U.  S.  522,  60  L.  Ed. 
779,  reversing  judgment  In  re  Indian  Territory 
Illuminating  Oil  Co.,  142  P.  997,  43  OkL  307. 

$=»10.  ^—  National  banks. 

See  45  Cent  Dig.  Tax.  §§  23-26. 

St.  Ky.  1894,  c.  108,  providing  for  a  tax  on 
the  ^'franchise''  of  cori>orations,  associations, 
etc.  (section  4077),  taking  the  whole  act  togeth- 
er, and  especially  sections  4078-4081,  is  to  be 
construed,  not  as  a  tax  on  the  franchise  in  the 
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technical  sense,  but  upon  all  the  intan^ble  prop- 
erty of  the  corporation ;  and  this  tax  not  being 
levied  upon  the  shares  of  stock  in  the  names 
of  the  shareholders,  nor  equivalent  in  law  to 
H  tax  so  levied,  the  provision  is  void  as  applied 
to  national  banking  associations,  as  not  being 
authorized  by  Rev.  St  U.  S.  f  6219,  which  per- 
mits the  states  to  tax  the  shares  in  such  an 
association  in  the  names  of  the  holders  thereof. 
Decree  39  S.  W.  1116,  19  Ky.  Law  Rep.  247. 
reversed. — Owensboro  Nat.  Bank  v.  City  or 
Owensboro,  19  S.  Ct.  537,  173  U.  S.  664,  43  Ix 
Ed.  850. 

Ky.  St.  c.  108,  §  4077  et  seq.,  providing  for 
a  tax  on  the  franchises  and  property  of  corpo- 
rations, and  not  upon  the  shares  of  stock  in  the 
names  of  the  stockholders,  is  invalid,  as  applied 
to  national  banks,  as  a  mode  of  taxation  un- 
authorized by  Rev.  St  U.  S.  §  5219.— Third  Nat 
Bank  of  Louisville  v.  Stone,  19  S.  Ct  759,  174 
U.  S.  432,  43  L.  Ed.  1035. 

The  only  taxation  of  national  banks  con- 
templated by  Rev.  St  U.  S.  §  5219  (U.  S.  Comp. 
St  1901,  p.  3502),  is  taxation  on  shares  of 
stock  and  on  real  property.  Judgment  (N.  M. 
1906)  86  P.  548,  amrmed.— First  Nat.  Bank  v. 
Albright,  28  S.  Ot  349,  208  U.  S.  548,  52 
L.  Ed.  614. 

The  semi-annual  tax  imposed  under  P.  S.  Vt 
§9  804-820,  on  interest-bearing' deposits  in  na- 
tional banks  does  not  unfairly  discriminate 
against  national  banks. — Clement  Nat  Bank  v. 
State  of  Vermont,  34  S.  Ct  31,  231  U.  S.  120, 
58  L.  Ed.  147,  affirming  judgment  State  v. 
Clement  Nat.  Bank,  78  A.  944,  84  Vt  167,  Ann. 
Cas.  1912D,  22. 

^=5>11«  ^—  National  bank  shares. 

See  46  Cent  Dig.  Tax.  88  27-29. 

Under  Rev.  St.  S  5219  [U.  S.  Comp.  St  1901, 
p.  3502],  which  provides  that  all  the  shares  of 
any  banking  association  may  be  included  in  the 
valuation  oi  the  personal  property  of  the  own- 
er or  holder  in  tne  state  within  which  the  as- 
sociation is  located,  but  each  state  may  deter- 
mine the  manner  of  taxing  the  shares  of  national 
banks,  a  state  may  tax  the  shares  of  a  national 
bank  without  regard  to  their  ownership,  the 
shares  of  stock  of  a  national  bank  owned  by 
another  bank  not  being  exempt  by  reason  of 
such  ownership. — National  Bank  of  Redemption 
V.  City  of  Boston,  125  U.  S.  60,  8  S.  Ct.  772, 
31  L.  Ed.  689. 

National  bank  shares  afe  subject  to  state 
taxation  in  the  hands  of  individual  sharehold- 
ers.—Van  Slyke  V.  State  of  Wisconsin,  154  U. 
S.  681,  14  S.  Ct.  1168,  20  L.  Ed.  240. 

Act  Wash.  March  9,  1891,  §  21.  provides 
for  the  assessment  and  taxation  oi  national 
bank  stock  to  the  bank.  Section  23  renders  the 
bank  liable  for  the  tax  as  agent  for  the  share- 
holder, and  authorizes  it  to  pay  the  tax  out  of 
the  shareholder's  profits  or  charge  it  to  his  ac- 
count Held,  that  a  tax  so  assessed  is  not  a  tax 
on  the  capital  of  the  bank,  forbidden  by  Rev. 
St  U.  S.  §  5219.— First  Nat  Bank  v.  County 
of  Chehalis,  17  S.  Ct  629,  166  U.  S.  440,  41 
L.  Ed.  1069. 


•^  Diserimination  between  na« 
tional  bank  shares  and  other 
moneyed  eapital. 

See  46  Cent  Dig.  Tax.  |  80. 

The  laws  of  Pennsylvania  removed  the  bur- 
den of  county  taxation  from  railroad  securities, 
from  shares  of  stock  in  any  company  liable  to 
pay  a  certain  tax  into  the  state  treasury,  from 
mortgages,  judgments,  and  recognizances  of  every 
kind,  from  moneys  owing  upon  agreements  for 
the  sale  of  real  estate,  and  from  all  loans  made 
by  corporations,  which  were  taxable  for  state 
purposes,  when  the  state  tax  should  be  paid. 


In  an  action  to  enjoin  the  levying  of  a  county 
tax  upon  certain  shares  in  a  national  bank  in 
such  state,  brought  on  the  ground  that  such 
tax  was  inconsistent  with  Rev.  St.  §  5219  [U.  S. 
Comp.  St.  1901,  p.  3502],  providinpj  that  the 
taxation  by  state  authority  of  national  bank 
Shares  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  state,  the 
bill  showed  large  amounts  of  property  in  the 
state  of  the  kind  mentioned  above  as  exempt 
from  county  taxation.  Held,  that  a  demurrer  to 
the  biU  was  improperly  sustained. — Boyer  v. 
Boyer,  113  U.  S.  689,  5  S.  Ct.  706,  28  L.  Ed. 
1089. 

The  exemption  of  municipal  bonds  of  the 
city  of  New  York  from  taxation,  does  not  render 
invalid  the  taxation  of  national  bank  shares. — 
Mercantile  Nat.  Bank  v.  City  of  New  York,  121 
U.  S.  138,  7  S.  Ct  826,  30  U  Ed.  895,  affirm- 
ing decree  (C.  C.)  28  F.  776. 

Trust  companies  are  not  virtually  or  in  a 
commercial  sense  "banks,"  and  it  not  appearing 
that  capital  invested  therein  is  taxed  at  a  low- 
er rate  than  national  bank  stock  under  Act  N. 
Y.  July  1, 1882,  $  312,  they  furnish  no  argument 
against  the  vaUdity  of  that  section.— Id. 

Stocks  of  foreign  corporations  held  in  New 
York  having  no  situs  in  that  state,  and  pot  be- 
ing taxable  there,  their  nontaxation  is  not  a 
violation  of  Rev.  St  S  5219  [U.  S.  Comp.  St 
1901,  p.  3502].— Id. 

Taxes  assessed  on  national  bank  shares  un- 
der Act  N.  Y.  July  1,  1882,  i  312,  are  not  void 
on  the  ground  that  the  securities  of  life  insurance 
companies,  the  deposits  of  saving  banks,  the 
stock  of  corporations  incorporated  under  the 
laws  of  New  York,  of  trust  companies,  and  of 
companies  created  outside  of  and  owned  in  the 
state,  virtually  escape  taxation;  such  property 
not  being  "moneyed  capital  in  the  hands  of  in- 
dividuals," within  Rev.  St  S  5219  [U.  S.  Comp. 
St  1901,  p.  35021.— Id. 

An  exemption  from  taxation  of  deposits  in 
savings  banks  is  not  a  discrimination  against 
national  banks  within  Rev.  St  §  5219  [U.  S. 
Comp.  St  1901,  p.  3502].— Id. 

Act  N.  J.  April  11,  1866,  {  15,  exempts 
from  taxation  thereunder  corporations  which, 
by  virtue  of  any  contract  in  their  charters,  or 
other  contracts  with  this  state,  are  expressly 
exempted  from  taxation,  and  except  mutual  life 
insurance  companies  specially  taxed.  It  was 
alleged  that  $301,485,000  was  thus  exempted, 
and  $24,000,000  by  an  exemption  of  deposits  in 
savings  banks.  Held,  that  the  assessments  of 
the  national  banks  were*  not  invalid,  on  author- 
ity of  Mercantile  Nat.  Bank  v.  CSty  of  New 
York,  121  U.  S.  138,  7  Sup.  Ct  826,  30  L.  Ed. 
895.— National  Newark  Banking  Co.  v.  City  of 
Newark,  121  U.  S.  163,  7  S.  Ct  839,  30  L.  Bd. 
904. 

A  rule  adopted  bv  the  board  of  assessors  ot 
a  city  to  assess  all  shares  of  stock  in  state  and 
national  banks  in  the  city  at  par,  without  re- 
gard to  their  actual  market  value,  but  making 
the  requisite  reduction  in  real  estate  owned  by 
the  banks,  is  not  in  conflict  with  Rev.  St.  § 
5219  [U.  S.  Comp.  St  1901,  p.  3502],  provid- 
ing that  the  taxation  of  shares  in  national 
banks  by  the  state  in  which  they  are  situated 
shall  not  be  at  a  greater  rate  than  other  money- 
ed values  in  the  hands  of  individual  citizens  of 
such  state. — Stanley  v.  Albany  County  Sup'rs, 
121  U.  S.  535,  7  S.  Ct  1234,  30  L.  Ed.  1000. 

Act  N.  Y.  April  23,  1866,  c  761,  which  does 
not  permit  the  holder  of  national  bank  stock 
to  set  off  his  indebtedness,  is  so  far  in  conflict 
with  Rev.  St.  §  5219  [U.  S.  Comp.  St  1901) 
p.  3502];  such  set-off  being  permitted  in  all 
other  cases. — Id. 

The  county  assessors  assessed  the  stock  of 
all  the  banks  in  the  county,  both  state  and  na- 
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donal,  at  the  par  value.  The  actual  value  of 
the  shares  of  certain  national  banks  was  25  per 
cent,  above  par,  and  the  actual  value  of  all  the 
banks  in  the  county  was  above  par,  varying  in 
that  respect  from  10  to  100  per  cent.  A  share- 
holder of  the  national  bank  sought  to  recover 
the  amount  paid  on  his  stock  on  the  ground  of 
'discrimination.  Held  that,  the  discrimination 
not  being  designed  by  the  assessors,  the  assess- 
ment, considering  the  nature  of  the  property, 
secured  as  nearly  as  practicable  equality  and 
uniformity  of  taxation  between  such  state  and 
national  banks. — ^W'illiams  v.  Albany  County 
Sup'rs,  122  U.  S.  154,  7  S.  Ct,  1244,  30  L.  Ed. 
1088. 

The  fact  that  under  the  act  of  congress  the 
capital  of  national  banks  can  be  taxed  by  the 
states  in  no  other  way  than  by  an  assessment 
upon  the  shares  of  that  capital  held  by  individ- 
uals, does  not  render  unconstitutional  the  Iowa 
statute  which  taxes  savings  banks  in  that  state 
on  the  amount  of  their  paid-up  capital,  and 
does  not  tax  the  shares  of  those  banks  held  by 
individu&l  shareholders,  the  same  rate  per  cent, 
being  assessed  upon  the  capital  of  the  savings 
banks  as  upon  the  shares  of  the  national  banks, 
and  it  not  appearing  that  the  tax  upon  the 
former  is  not  as  great  as  that  upon  the  latter. 
—Davenport  Nat  Bank  v.  Davenport  Board  of 
Equalization,  123  U.  S.  83,  8  S.  Ot.  73,  31  L. 
Ed.  94. 

A  tax  levied  under  Pub.  St.  Mass.  c.  13,  S 
8,  which  provides  that  bank  shares  shall  be 
assessed  at  their  cash  value,  is  not  in  violation 
of  Rev.  St.  §  5219  [U:  S.  Comp.  St.  1901,  p. 
35021,  or  unconstitutional,  as  being  "at  a  great- 
er rate  than  other  moneyed  capital  in  the  hands 
of  citizens,"  because  disproportionate  and  un- 
equal to  the  tax  imposed,  under  Pub.  St.  Mass. 
c.  13,  relative  to  the  taxation  of  the  corporate 
franchise  of  corporations,  excepting  banks,  on 
life  insurance  companies,  based  on  the  number 
of  their  policies,  on  trust  and  like  companies, 
based  on  the  amount  of  their  deposits,  and  on 
telephone  companies,  based  on  the  number  of 
telephones  used  by  them,  these  corporations 
not  being  banking  institutions,  and  the  invest- 
ments made  by  them,  their  only  capital,  not  be- 
ing "moneyed  capital  in  the  hands  of  citizens." 
— National  Bank  of  Redemption  v.  City  of  Bos- 
ton, 125  U.  S.  60,  8  S.  Ct.  772,  31  L.  Ed.  689. 

Taxes  levied  under  Pub.  St.  Mass.  c.  13,  {  8, 
which  provides  that  all  bank  shares  shall  be 
assessea  at  their  cash  value,  and  at  the  same 
rate  and  no  greater  than  other  moneyed  capital 
in  the  hands  of  citizens  is  by  law  assessed,  are 
not  invalid,  either  under  St.  Mass.  or  Rev.  St. 
U.  S.  S  6219  [U.  S.  Comp.  Sf.  1901.  p.  35021, 
because,  under  statutory  provisions,  the  tax  on 
savings  banks  is  based  on  the  amount  of  their 
deposits,  excepting  deposits  invested  in  loans 
secured  on  taxable  real  estate,  since  savings' 
banks  are  organized  for  the  purpose  of  invest- 
ing the  savings  of  small  investors,  and  not  for 
banking  purposes  in  the  commercial  sense. — Id. 

Under  Rev.  St.  Ohio,  §§  2808,  2809,  estab- 
lishing a  state  board  for  the  equalization  of 
returns  of  bank  shares  from  the  various  coun- 
ties for  taxation,  according  to  the  rules  pre- 
scribed in  that  title  for  equalizing  real  and  per- 
sonal property,  and  authorizing  it  to  increase 
or  diminish  the  value  of  the  shares,  according 
to  their  relative  Value,  such  board  has  power 
only  to  equalize  the  assessed  value  of  such 
shares  amon^  themselves;  and  an  order  made 
by  it  increasing  the  assessment  of  shares  of  a 
national  bank  above  that  of  other  property  in 
the  county  is  invalid,  under  Rev.  St.  §  5219 
[U.  S.  Comp.  St.  1901,  p.  3502],  providing 
against  discrimination  against  such  banks  in 
state  taxation.— Whitbeck  v.  Mercantile  Nat 
Bank  of  Cleveland,  127  U.  S.  193,  8  S.  Ct 
1121,  32  L.  Ed.  118. 

Laws  N.  Y.  1880,  c.  596,  {  3,  which  provides 
that  the  stockholders  in  banks  and  trust  com- 


panies organized  under  the  authority  of  the 
state,  or  of  the  United  States,  shall  be  assessed 
for  the  value  of  their  shares  of  stock,  but  which 
omits  to  provide  for  the  taxation  of  the  shares 
of  stock  in  other  private  corporations,  does  not 
contravene  Rev.  St.  S  5219  [U.  S.  Comp.  St 
1901,  p.  35021  which  forbids  the  taxation  of 
shares  in  national  banks  at  a  greater  rate  than 
is  assessed  on  other  "moneyed  capital"  in  the 
bands  of  the  individual  citizens  of  the  state. 
The  purpose  of  section  5219  is  to  prevent  un- 
just discrimination  against  United  States  banks, 
and  the  term  "moneyed  capital"  means  capital 
engaged  in  the  operation  of  banking. — Palmer 
V.  McMahon,  133  U.  S.  660,  10  S.  Ct  324.  33 
L.  Ed.  772,  following  Mercantile  Nat.  Bank  v. 
City  of  New  York,  121  U.  S.  138,  7  S.  Ct  826, 
30  L.  Ed.  895,  affirming  decree  (0.  C.)  28  F, 
776. 

The  provision  in  Rev.  St  S  5219  [U.  S. 
Comp.  St  1901.  p.  35021,  relating  to  taxation 
of  national  banks,  "that  the  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed  upon  ^ther 
moneyed  capital  in  the  bands  of  individual  citl- 
zens  of  such  state,"  is  not  violated  by  Rev.  St 
Mont.  div.  5,  c.  53,  ^  1003,  providing  that  when 
the  "entire  capital  stock  of  any  incoTporated 
^company  shall  be  invested  in  assessable  proper- 
ty in  the  territory  of  Montana  such  stock  shall 
not  be  iiBLxed,**  as  the  restriction  imposed  by 
section  5219  refers  to  other  "moneyed  capital, 
used  in  making  a  profit  on  money  by  the  use  of 
the  moneyed  capital  as  money,  not  to  capital 
invested  in  mining,  manufacturing,  or  transpor- 
tation.—Talbott  V. /Silver  Bow  County  Com'rs, 
139  U.  S.  438,  11  S.  Ct  594,  35  L.  Ed.  210, 
affirming  judgment  Silver  Bow  County  Con^'rs 
V.  Davis,  6  Mont  306,  12  Pac.  688. 

The  mere  fact  that  a  state  statute  permits 
some  debts  to  be  deducted  from  some  moneyed 
capital  for  the  purpose  of  assessment  for  tax- 
ation, but  not  from  that  which  is  invested  in 
the  shares  of  national  banks,  does  not  show  a 
violation  of  Rev.  St  §  5219  [U.  S.  Comp.  St 
1901,  p.  35021,  forbidding  state  taxation  of 
national  bank  shares  to  be  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens,  there  being 
nothing  to  show  that  the  amount  of  moneyed 
capital  in  the  state  from  which  debts  may  be 
deducted,  as  compared  with  the  moneyed  capital 
invested  in  national  bank  shares,  was  so  large 
and  substantial  as  to  amount  to  an  illegal  dis- 
crimination againsi  national  bank  shareholdera. 
—First  Nat.  Bank  of  Gamett  v.  Avers,  160  U* 
S.  660,  16  S.  Ct  412,  40  L.  Ed.  673. 

Rev.  St  U.  S.  S  5219,  providing  that  state 
taxation  of  national  bank  stock  shall  not  be  at 
a  greater  rate  than  is  assessed  on  "other  mon- 
eyed capital"  of  citizens  of  the  state,  refers  only 
to  moneyed  capital  which  comes  into  competi- 
tion with  the  business  of  national  banks;  and 
the  exemption  of  the  stocks  and  bonds  of  insur- 
ance, wharf,  and  gas  companies,  or  other  non- 
competing  capital  or  credits,  is  not  an  unlawful 
discrimination  against  national  banks  wfaloee 
stock  is  taxed. — First  Nat.  Bank  v.  County  of 
Chehalis.  17  S.  Ct  629,  166  U.  S.  440,  il  U 
Ed.  1069. 

A  bill  by  a  national  bank  to  enjoin  the  col- 
lectipn  of  taxes  on  its  stock,  alleging  that  mon- 
eyed capital  in  the  state,  a  specified  amount  of 
which  was  invested  in  stocks  and  bonds  of  in- 
surance, wharf,  and  gas  companies,  and  anoth- 
er specified  amount  in  loans  and  securities  pay- 
able to  citizens,  the  nature  of  which  was  not 
indicated  other  than  by  the  allegation  of  the 
legal  conclusion  that  they  were  "taxable,"  was 
exempted  from  taxation,  does  not  show  a  difr 
crimination  against  the  bank  in  violation  of 
Rev.  St  U.  S.  S  5219,  by  taxing  its  stock  at  a 
greater  rate  than  was  assessed  on  other  mon- 
eyed capital  in  the  hands  of-  citizens  of  the 
state.— Id. 
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The  state  has  the  right  to  make  the  nation- 
al banks  its  agents  to  collect  the  tax  on  their 
shares  from  the  individual  stockholders^  and  it 
is  no  objection  to  the  law  that  the  state  banks 
are  not  required  to  do  the  same.— Merchants'  & 
Manufacturers'  Nat,  Bank  v.  Commonwealth  of 
Pennsylvania,  17  S.  Ot  829,  167  U.  S.  461,  42 
L.  Ed.  236. 

A  state  statute  giving  banks  the  option  to 
pay  a  tax  of  four  mills  on  each  dollar  on  the 
actual  value  of  their  shares,  or  of  collecting 
from  their  shareholders  and  paying  into  the 
state  treasury  a  tax  of  eight  mills  on  the  dollar 
of  the  par  value  of  the  eight  shares,  does  not 
conflict  with  Rev.  St.  §  5219,  which  does  not 
forbid  discrimination  between  national  banks, 
but  only  as  between  such  banks  and  state  banks 
or  other  moneyed  capital. — Id. 

In  Rev.  St.  §  5219,  forbidding  the  states  to 
tax  shareholders  in  national  banks  at  a  higher 
rate  than  that  imposed  on  "other  moneyed  cap- 
ital," the  quoted  words  refer  only  to  capital 
which  comes  into  competition  with  the  business 
of  national  banks;  and  hence  exemptions  from 
taxation,  however  large,  such  as  deposits  in  sav- 
ings banks  of  moneys  belonging  to  charitable  in- 
stitutions, which  are  exempted  for  reasons  of 
public  policy,  and  not  as  an  unfriendly  discrim- 
ination against  investments  in  national  bank 
shares,  are  not  forbidden  by  the  federal  statute. 
—First  Nat.  Bank  of  Wellington,  Ohio,  v.  Chap- 
man. 19  S.  Ct.  407,  173  U.  S.  205,  43  L.  Ed. 
669. 

Rev.  St.  Ohio,  S  2759,  relating  to  the  tax- 
ation of  unincorporated  banks  and  bankers,  pro- 
vides for  deducting  the  debts  of  the  business 
from  the  amount  of  capital  employed  therein, 
and  assessing  the  remainder  for  taxation,  with- 
out permitting  a  further  deduction  of  the  bank- 
er's general  debts.  Sections  2762  to  2766,  re- 
lating to  incorporated  banks,  state  and  nation- 
al, require  the  shares  of  stock  to  be  listed  at 
their  *  true  value  in  money,"  which  is  taken  as 
the  assessment  after  Qrst  deducting  the  amount 
of  the  bank's  real  estate,  which  is  taxed  sepa- 
rately. Held,  t^at  the  true  value  of  the  shares 
in  moutey  can  only  be  ascertained  by  deducting 
the  debts  of  the  bank  from  its  assets;  and  hence 
the  result  is  practically  the  same  as  in  the  case 
of  unincorporated  banks,  so  that  there  is  no  un- 
lawful discrimination  in  favor  of  the  latter,  and 
against  national  banks. — Id. 

The  fact  that,  by  the  tax  laws  of  Ohio  the 
owners  of  what  are  termed  "credits"  are  allow- 
ed to  deduct  their  debts  therefrom,  and  are  as* 
sessed  only  upon  the  balance,  while  no  such 
right  of  deduction  is  given  to  the  owners  of  na- 
tional bank  shares,  cannot  be  held  an  unlawful 
discrimination  against  the  latter,  in  the  ab- 
sence of  any  data  from  which  the  court  can  de- 
termine what  proportion  the  moneyed  capital  of 
individual  citizens  included  in  the  term  "cred- 
its" bears  to  the  amount  invested  in  national 
bank  shares. — ^Id. 

The  term  "moneyed  capital,"  as  employed 
in  Rev.  St.  U.  S.  §  5219  [U.  S.  Comp.  St.  1901, 
p.  3502],  forbidding  greater  taxation  of  share- 
holders of  national  banks  than  is  imposed  on 
other  moneyed  capital,  does  not  include  capital 
which  does  not  come  in  competition  with  the 
business  of  national  banks.  Judgment  (1900) 
61  P.  560,  21  Utah,  324,  56  L.  R.  A.  346,  af- 
firmed.— Commercial  Nat.  Bank  v.  Chambers, 
21  S.  CL  863,  182  U.  S.  556,  45  L.  Ed.  1227. 

No  discrimination  against  national  banks 
in  violation  of  Rev.  St.  U.  S.  §  5219  [U.  S. 
Comp.  St.  1901,  p.  3502],  providing  that  tax- 
ation on  their  shares  of  stock,  shall  not  be  at 
•  a  greater  rate  than  is  assessed  on  other  mon- 
eyed capital  in  the  hands  of  individual  citi- 
zens, is  -made  by  the  system  of  taxation  pre- 
vailing in  New  York  in  respect  to  trust  com- 
panies, since  it  must  be  presumed  that  if  such 


companies  are  using  their  funds  in  a  strictly 
banking  business,  under  an  assumption  of  pow- 
ers not  in  fact  conferred  by  law,  the  state  will 
take  proper  steps  to  keep  them  within  the 
statutory  limits,  and  a  neglect  for  a  limited 
time  to  do  so  cannot  be  considered  as  an  as- 
sent by  the  state  to  such  an  improper  assump- 
tion of  power.  Judgment  57  N.  E.  408,  163 
N.  Y.  320,  affirmed.— Jenkins  v.  Neff,  22  S.  Ct. 
905,  186  IT.  S.  230,  46  L.  Ed.  1140. 

A  discrimination  against  national  banks 
and  in  favor  of  state  banks  and  other  moneyed 
corporations,  forbidden  by  Rev.  St.  U.  S.  f  5219 
[U.  S.  Comp.  St  1901,  p.  3502],  results  from 
the  taxation  of  shares  of  stock  of  national 
banks,  under  Pol.  Code  Cal.  §§  3608-3610,  at 
their  market  value,  while  the  construction  given 
by  the  highest  state  court  to  the  provisions  for 
the  taxation  of  the  property  of  state  banks  and 
other  moneyed  corporations  does  not  require,  al- 
though property  is  defined  by  Const  Cal.  art. 
13,  §  1,  as  including  franchises,  that  the  assess- 
ing officers  shall  include  in  the  assessment  all 
the  intangible  elements  of  value  which  form 
parjt  of  the  market  and  selling  value  of  shares 
of  stock. — San  Francisco  Nat  Bank  v.  Dodge, 
25  S.  Ct.  384,  197  U.  S.  70,  49  L.  Ed.  669. 

The  adoption  of  a  different  method  for  tax- 
ing state  banks  and  other  moneyed  corporations 
from  that  adopted  for  the  taxation  of  national 
banks  does  not  necessarily  conflict  with  Rev.  St 
D.  S.  S  5219  [U.  S.  Comp.  St  1901,  p.  3502], 
authorizing  state  taxation  of  shares  of  stock  in 
national  banks,  but  exacting  that  the  tax,  when 
levied,  shall  be  at  no  greater  rate  than  that  im- 
posed on  other  moneyed  corporations. — Id. 

The  retroactive  provision  of  Act  Ky.  March 
21,  1900,  relating  solely  to  national  banks,  by 
which  such  banks  are  charged  with  a  liability 
for  taxes  for  past  years  on  their  capital  stock, 
whether  held  within  or  without  the  state,  and 
are  subjected  to  a  penalty  in  addition  for  de- 
linquency, operates  as  a  aiscrimination  against 
such  banks,  prohibited  by  Rev.  St.  U.  S.  S 
5219  [U.  S.  Comp.  St.  1901,  p.  3502],  where, 
until  the  passage  of  that  act,  national  banks 
were  not  required  to  return  for  taxation  shares 
of  their  capital  stock  held  outside  of  the  state. 
Judgment  (C.  C.)  First  Nat.  Bank  v.  Covington, 
129  F.  792,  affirmed.— City  of  Covington  v. 
First  Nat  Bank  of  Covington,  25  S.  Ct.  562, 
198  U.  S.  100,  49  L.  Ed.  963. 

A  discrimination  against  national  banks, 
forbidden  by  Rev.  St  U.  S.  §  5219  [U.  S. 
Comp.  St  1901,  p.  3502],  does  not  necessarily 
result  from  the  adoption  by  the  state  of  a  dif- 
ferent method  of  taxation  with  reference  to  na- 
tional banks  from  that  it  has  adopted  for  state 
banks. — Id. 

The  retroactive  features  of  Act  Ky.  March 
21,  1900  (Acts  1900.  c.  23),  making  it  the  duty 
of  certain  officers  of  each  national  bank  to  list 
its  shares  of  stock  for  taxation,  and  requiring 
the  bank  to  pay  the  tax  and  a  penalty  for 
delinquency,  subject  to  a  deducticHi  on  account 
of  taxes  paid  by  the  bank  under  other  legisla- 
tion, do  not,  so  far  as  the  shares  of  resident 
shareholders  are  concerned,  operate  to  discrim- 
inate againt  the  bank,  contrary  to  Rev.  St.  U. 
S.  §  5219  (U.  S.  Comp.  St.  1901,  p.  3502),  al- 
though the  shareholders  and  the  number  of 
shares  may  not  be  the  same  as  when  the  lia- 
bility to  taxation  arose,  where  such  statute  is 
construed  by  the  state  courts  as  not  imposing 
any  new  liability  either  upon  domestic  share- 
holders or  the  bank,  but  as  simply  providing  an- 
other method  for  the  assessment  of  shares  which 
have  escaped  assessment  because  not  listed  for 
taxation.— Citizens*  Nat.  Bank  v.  Common- 
wealth of  Kentucky  to  Use  of  Boyle  County, 
30  S.  Ct  532,  217  U.  S.  443,  54  L.  Ed.  832. 

An  owner  of  national  bank  shares  seeking 
to  overthrow  a  state  taxation  system  as  dis- 
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criminating  against  holders  of  such  shares,  con- 
trary to  Rev.  St  §  5219  (U.  S.  Comp.  St  1901. 
p.  3502),  has  the  burden  of  proof.— People  of 
State  of  New  York  ex  rel.  Amoskeag  Sav.  Bank 
of  Manchester.  N.  H.,  v.  Piirdy,  34  S.  Ct  114, 
231  U.  S.  373,  58  L.  Ed.  274,  affirming  judg- 
ment 92  N.  E.  1096,  198  N.  Y.  503,  which  af- 
firms 119  N.  Y.  S.  1139,  134  App.  Div.  996. 

Imposition  on  basis  of  book  values  of  a  one 
per  coit  tax  on  national  bank  stock  under 
Laws  N.  Y.  1909,  c.  62  (Consol.  Laws  1909,  c 
60),  does  not  contravene  Rev.  St.  {  5219  (U. 
S.  Comp.  St.  1901.  p.  3602),  providing  that 
taxation  shall  not  be  at  a  greater  rate  than 
assessed  on  other  moneyed  capital  in  the  hands 
of  individual  citizens. — Id. 

The  taxing  scheme  of  Laws  N..  Y.  1909,  c 
62  (Consol.  Laws  1909,  c.  60),  does  not  contra- 
vene Rev.  St.  S  5219  (U.  S.  Comp.  St  1901,  p. 
3502),  forbidding  discriminations  against  hold- 
ers of  national  bank  stock  because  in  individ- 
ual cases  an  owner  of  shares  of  such  stock  who 
is  indebted  may  sustain  a  heavier  tax  than  an- 
other likewise  indebted  who  has  invested  his 
money  otherwise. — Id. 


—  Corporatloiia  created  by  oili- 
er etatei   and   iliares  therela. 

See  45  Cent  Dig.  Tax.  |  16. 

A  state  may  impose  upon  foreign  corpora- 
tions (including  those  organized  under  the  laws 
uf  other  states)  any  conditions  it  may  see  fit 
as  a  prerequisite  to  their  doinc  any  business 
within  its  borders;  and  Act  N.  Y.  May  26, 
1881,  exacting  from  all  corporations  doing  busi- 
ness in  the  state  a  tax  proportioned  to  the 
total  amount  of  their  capital  stock,  without  re- 
gard to  what  part  thereof  is  employed  within 
the  state,  or  to  the  amount  or  kind  of  buiiness 
done  there,  cannot  be  impeached  on  the  ground 
of  repugnancy  to  any  provisions  of  the  federal 
constitution.— Horn  Silver  Min.  Co.  v.  People 
of  State  of  New  York,  143  U.  S.  305,  12  &  Ot 
403,  36  L.  EM.  164. 

^s»16.  Power  of  United  States. 

See  46  Cent  Dig.    Tax.    §§  46,  47. 

^s»16»  —  In  s®neral« 

See  46  Cent  Dig.  Tax.  §  46w 

The  requirement  that  receipts  for  the  pay- 
ment of  the  federal  internal  revenue  tax  upon 
the  business  of  selling  intoxicating  liquors  be 
registered  and  published  at  the  holder's  ex- 
pense, which  is  made  by  Act  N.  D.  March  13, 
1907  (Laws  1907,  c  189),  is  not  a  valid  exer- 
cise of  the  police  power,  but  is  invalid,  as 
placing  a  direct  burden  upon  the  taxing  power 
of  the  federal  government  Judgment  (1907) 
113  N.  W.  371,  16  N.  D.  347,  reversed.— State 
of  North  Dakota  ex  rd.  Flaherty,  v.  Hanson,  30 
a  Ct  179.  215  U.  S.  615.  54  L  Bd.  307. 

The  rul4  that  the  po#er  to  tax  depends  on 
jurisdiction  of  the  subject-matter  does  not  ap- 
ply to  federal  taxation.— United  States  v.  Ben- 
nett. 34  S.  Ct  433.  232  U.  S.  299.  58  L.  Ed. 
612. 


^—  Aceneles  aad  instnuneaLtali- 
ties  of  state. 

See  4S  Cent  Dig.  Tax.  8  47. 

A  succession  tax  imposed  under  the  au- 
thority of  Act  Cong.  June  13,  1898,  c.  448,  30 
Stat  448  [U.  S.  Comp.  St  1901.  p.  2286],  upon 
a  bequest  to  a  municipality  for  public  purpos- 
es is  not  unconstitutional  as  a  tax  upon  an 
agency  of  the  state,  since  such  a  tax,  being  col- 
lected from  the  property  while  in  the  hands  of 
the  executor,  who  is  required  by  section  30  of 
that  act  to  liquidate  it  "before  payment  and 
distribution  to  the  legatees,"  cannot  be  regard- 
ed as  a  tax  upon  the  municipality,  although  it 
may  operate  incidentally  to  reduce  the  bequest 


by  the  amount  of  the  tax.— Snyder  v.  Bettman, 
23  S.  Ct  803,  190  U.  S.  249,  47  L.  Ed.  1036. 

^s»10.  Power  of  territories. 

See  45  bent  Dig.  Tax.  8§  48-50. 

Lands  granted  in  aid  of  a  railroad,  of  which 
the  government  has  retained  the  legal  title  as 
securitv  for  the  cost  of  selecting,  surveying,  and 
conveying  the  same,  are  not  subject  to  terri- 
torial taxation  until  after  the  patents  have 
been  issued  therefor,  notwithstanding  the  road 
may  have  been  built  and  the  land  earned  in 
accordance  with  the  terms  of  the  grant  before 
the  tax  was  levied.— Northern  Pac  R.  Co.  .t. 
Rockne,  115  U.  S.  600,  6  S.  Ct  201,  29  L.  Ed. 
477. 

Under  Rev.  St  {  5184  et  seq.  fU.  S.  O^mp. 
St.  1901,  p.  3454],  providing  for  the  incorpora- 
tion of  national  banks  in  both  states  and  ter- 
ritories, the  territories  have  the  same  power 
to  tax  national  banking  associations  located  in 
them  as  have  the  states,  notwithstanding  that 
section  5219  TU.  S.  Comp.  St  1901,  p.  3502], 
which  expressly  confers  the  power  to  tax  such 
associations,  only  mentions  states,  and  provides 
that,  in  assessing  taxes  imposed  by  the  author- 
ity of  the  ''state  within  which  the  association 
is  located,'*  the  shares  in  such  association  may 
be  included  in  the  valuation  of  the  personal 
property  of  the  owner  of  them.— Talbott  v.  Sil- 
ver Bow  County  Com'rsL  139  U.  S.  438^  11  S. 
Ct  -594,  35  L.  Ed.  210,  affirming  judgment 
Silver  Bow  County  Com'rs  v.  Davis,  6  Mont 
306,  12  Pac.  688. 

Objection  to  the  taxation  of  land  because  it 
is  an  unconfirmed  Mexican  grant  cannot  be  sus- 
tained where  it  is  not  shown  that  such  grant  is 
not  a  ^'perfect*'  one,  the  equitable  title  to  which 
is  vested  in  the  taxpayer,  or  that  the  land  is 
not  in  his  possession,  and  iinproved.— Maish  v. 
Territory  of  Arizona,  17  S.  Cft  193,  164  U.  S. 
599,  41  L.  Ed.  567. 

Territorial  le^slatures  may  impose  a  tax 
on  cattle,  belongug  to  others  than  Indians, 
which  are  grazing  on  Indian  reservations  with- 
in the  territory,  pursuant  to  a  lease  of  the  land 
for  that  purpose  made  by  the  Indians  with  the 
approval  of  the  federal  authorities.  Such  tax 
is  too  remote  and  indirect  to  be  deemed  a  tax 
on  the  lands  or  privileges  of  the  Indians,  and 
is  not  an  interference  with  the  power  of  con- 
gress to  deal  with  the  Indians  and  their  proper- 
ty and  commercial  transactions.  Judgment  46 
P.  578,  5  OkL  1,  reversed.— Thomas  v.  Gay, 
18  S.  Ct  340,  169  U.  S.  264,  42  L.  Ed.  740. 

The  levy  of  a  tax,  by  a  territorial  govern- 
ment, upon  personal  property  located  on  an  In- 
dian reservation,  not  embraced  in  any  organ- 
ized county,  is  not  invalid  as  being  taxation 
without  representaticHL- Id. 

It  is  immaterial  that  the  approval  of  the 
authorities  was  on  condition  that  the  owners 
of  the  cattle  should  employ  Indians  as  herders. 
—Wagoner  y.  Evans.  18  S.  Ct  730,  170  U.  S. 
588,^  42  li.  Ed.  1154,  reversing  decree  46  P. 
lllV,  5  OkL  31. 

Franchises  granted  \g  the  Hawaiian  gov- 
ernment between  July  7,  1898,  and  Septem- 
ber 28,  1899,  were  not  made  acts  of  Congress 
by  adoption,  so  as  to  be  exempt  from  territorial 
taxation,  by  the  provision  of  the  organic  act 
AprU  30,  1900,  c.  339,  \  73,  31  Stat  141,  154, 
ratifying  and  affirming  such  franchises. — Hon- 
olulu Rapid  Transit  &  Land  Co.  v.  Wilder,  29 
S.  Ct  44,  211  17.  S.  137,  53  L.  Ed.  121. 

Jurisdiction  for  taxing  purposes  of  the  har-' 
bor  areas  and  navigable  waters  of  Porto  Rico 
is  not  denied  to  the  insular  government  by  the 
reservations  in  favor  of  the  United  States  made 
by  Act  April  12,  1900,  §  13.  and  Act  July  1. 
1902.— Gromer  v.  Stendard  Dredging  Co.,  32  S. 
Ct.  499,  224  U.  S.  362,  56  U  Ed.  801. 
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^=»20*  Territorial  Unaitatioiis  of  power. 

See  46  Cent  Dig.  Tax.  88  61-64. 

Act  Kan.  Feb.  22,  1875,  ceding  to  the 
United  States  ezdusiye  jurisdiction  over  the 
Ft.  Leavenworth  military  reservation,  saved  to 
the  state  "the  right  to  tax  railroad,  bridge,  and 
other  corporations,  their  franchises  and  prop- 
erty, on  said  reservation."  Held,  that  while, 
when  the  United  States  acquire  lands  within 
the  limits  of  a  state  by  purchase  thereof  with 
the  consent  of  the  legislature  of  the  state, 
for  the  erection  of  forts,  etc.,  their  jurisdiction 
is  exclusive,  where  a  state  cedes  land  to  the 
United  States,  it  may  prescribe  such  condition, 
it  not  being  inconsistent  with  the  effective  use 
of  the  property  for  the  purpose  intended;  that 
the  acceptance  of  such  grant  by  the  United 
States,  with  the  condition,  might  be  presumed; 
and  that  the  property  of  a  railroad  company 
within  the  reservation  was  liable  to  taxation  by 
the  state. — Ft.  Leavenworth  R,  Co.  v.  Ix)we, 
114  U.  S.  525,  5  S.  Ct.  995,  29  L.  Ed.  264. 

Where  a  railroad  company  has  lawfully 
constructed  and  is  operating  a  railroad  through 
an  Indian  reservation  in  the  territory  of  Idaho 
(Act  Cong.  July  3,  1882)  on  a  strip-  of  land 
ceded  to  the  United  States  for  the  use  of  the 
company  and  its  successors  as  a  right  of  way, 
etc.,  the  right  of  the  territory  to  tax  the  prop- 
erty of  the  company  thereon  is  not  affected  by 
the  provision  of  the  organic  act  (Act  Cong. 
March  3,  1863,  12  Stat  808)  excluding  the  ter- 
ritorial jurisdiction  from  any  lands  which  by 
treaty  with  the  Indians  were  not  to  be  includ- 
ed therein,  nor  by  the  treaty  of  July  3,  1868, 
with  the  Eastern  band  of  die  Shoshones  and 
the  Bannock  tribe  (15  Stat.  673),  setting  apart 
the  reservation  for  their  undisturbed  use  and 
occupation,  and  providing  that  no  person 
should -ever  be  permitted  to  pass  over  or  settle 
thereon.— Utah  &  N.  Ry.  Co.  v.  Fisher,  116  U. 
S.  28,  6  S.  Ct  246,  29  L.  Ed.  542. 

A  railroad  having  taken  and  constructed 
its  road  on  a  right  oi  way  through  an  Indian 
reservation,  granted  to  it  by  congress,  subject 
to  its  obtaining  the  consent  of  the  Indians 
thereto,  it  will  be  presumed,  in  a  suit  involv- 
ing the  right  of  a  territory  to  tax  the  road, 
in  the  absence  of  anything  in  the  record,  that 
the  consent  was  obtained. — ^Maricopa  &  P.  R. 
Co.  v.  Territory  of  Arizona,  156  U.  S.  847,  15 
S.  Ct.  391,  39  L.  Ed.  447. 

Act  Ind.  March  6,  1893,  which  takes  as  a 
basis  for  the  valuation  of  the  property  of  a 
telegraph  company  within  the  state  the  propor- 
tion of  the  whole  value  of  its  whole  capital 
stock  which  the  length  of  its  lines  within  the 
state  bears  to  the  whole  length  of  all  its  lines, 
is  not  invalid  as  providing  for  taxation  of  prop- 
erty outside  the  state. — Western  Union  Tel.  CTo. 
V.  Taggart,  163  U.  S.  1,  16  S.  Ct  1054,  41  L. 
E^.  49,  affirming  judgment  141  Ind.  281,  40 
N.  B.  1051,  60  L.  R.  A.  671. 

A  bridge  erected  by  a  corporation  between 
Kentucky  and  Indiana,  with  the  consent  of 
Congress,  in  or  over  the  Ohio  river,  low-water 
mark  on  the  western  and  northwestern  banks 
of  which  is  a  boundary  of  Kentucky,  is  a  prop- 
er subject  of  taxation  by  that  state,  although 
that  river,  as  a  navigable  stream,  is  under  the 
control  of  Congress. — Henderson  Bridge  Co.  v. 
City  of  Henderson,  19  S.  Ct  553,  173  U.  S. 
592,  43  U  Ed.  823. 

Lands  lying  between  the  middle  of  New 
York  Bay  and  the  low-water  line  on  the  New 
Jersey  suoto  are  taxable  by  New  Jersey,  not- 
withstanding the  provisions  of  a  compact  be- 
tween *^hfh  states,  fixins;  the  boundary  line  as 
the  middle  of  New  York  Bay,  approved  by 
Congress,  Act  June  28,  1834,  c.  126,  4  Stat 
708,  by  which  New  York  is  given  "exclusive 
jurisdiction  of  and  over  all  the  waters  of  the 


bay  of  New  York,**  and  "of  and  over  the  lanid 
covered  by  the  said  waters  to  the  low-water 
mark''  on  the  New  Jersey  side,  subject  to  the 
exclusive  right  of  property  in  New  Jersey  "in 
and  to  the  land  under  water  lying  west  of  the 
middle  of  the  bay,''  and  to  her  exclusive  juris- 
diction over  wharves,  dodis,  and  improvements 
made,  or  to  be  made,  on  her  shore,  and  to  her 
exclusive  right  to  regulate  the  fisheries  on  the 
west  of  the  middle  of  said  waters.  Judgment 
(Err.  &  App.  1905)  61  A.  1118,  72  N.  J.  Law, 
311,  affirmed.— Central  R.  Co.  of  New  Jersey 
v.  Jersey  City,  28  S.  Ct  592,  209  U,  S.  473, 
52  Lu  Ed.  896. 

Laws  Kan.  1913,  c  135,  imposing  annua) 
tax  on  paid-up  capital  stock  of  domestic  railroad 
companies,  held  not  invalid  as  taxing  property 
of  the  corporation  outside  the  state.— Kansas 
City,  F.  S.  &  M.  Ry.  Co.  v.  Botkin,  36  S.  Ct. 
261,  240  U.  S.  227,  60  L.  Ed.  617,  affirming 
judgment  Same  v.  Sessions,  147  P.  791,  95  Kan. 
261. 

Laws  Kan.  1913,  c.  135,  imposing  annual 
tax  on  foreign  railroad  doing  business  in  state 
in  proportion  to  its  capital  stock  devoted  to  such 
business,  held  valid.— Lusk  v.  Botkin,  36  S.  Ct. 
263,  240  U.  S.  236,  60  Lw  Ed.  621,  affirming 
judgment  Same  ▼.  Sessions,  147  P.  794,  95  Kan. 
271. 

^=»21«  Pvblio  purpose* 
See  46  Cent  Dig.  Tax.  S9  56-68. 


^—  Special  or  local  purpose,  and 
benefit  to  locality  taxed. 

See  45  Cent  Dig.  Tax.  S  67. 

In  actions  for  equitable  relief,  it  is  sufficient 
that  a  tender  is  made  in  the  bill,  with  an  offer 
to  bring  the  money  into  court  whenever  the 
court  directs;  and  it  is  not  necessary  that  the 
money  shall  be  brought  into  court  on  the  filing 
of  the  bill.— Cheney  v.  Libby,  134  U.  S.  68,  10 
S.  Ct  498.  33  L.  Ed.  818. 

The  levy  of  a  tax  for  county  purposes  on 
personal  property  on  an  Indian  reservation  out- 
side the  county,  but  to  which  it  is  attached  for 
that  purpose.  Is  not  invalid  on  the  ground  that 
the  persons  taxed  receive  no  benefit  from  the  ex- 
penditure of  the  money.— Thomas  v.  Gay,  18  S. 
Ct  340,  169  U.  S.  264,  42  L.  Ed.  740 ;  Wagon- 
er v.  Evans,  18  S.  Ct,  730,  170  U.  S.  588,  42 
L.  Ed.  1164. 

U.   CONSTITXJTIONAI.  REQUIBE. 
BIENTS  AND  RESTRICTIONS. 

Decisions  of  state  court  as  authority  in  federal 

court,  see  Courts,  ^=:»363. 
Due  process  of  law,  see  Constitutional  Law,  ^s> 

282-285. 
E^qual   protection   of   laws,    see   Oonstitutionali 

Law,  <g=»229. 
Impairing  obligation  of  contract,  see  Constitu- 
•    tional  Law,  «=»119,  126, 129,  137. 
Interference  with  interstate  commerce,  see  Com- 
merce, <d=s>40,  46,  54,  69,  72-74. 
Necessity  of  determination   as  to  validity,  8e& 

Constitutional  Law,  ^=»46. 
Partial  invalidity  of  statute,  see  Statutes,  ^=>64.. 
Persons  entitled  to  question  constitutionality  of 

statute,  see  Constitutional  Law,  ^;s»42. 
Presentation  of  grounds  for  review  of  taxation 

of  national  bank  affairs,  see  Courts,  ^=s>396. 
Subjects  and  titles  of  acts,  see  Statutes,  ^5»121.. 

€=»37.   Constitntional   proTisions* 

See  45  Cent.  Dig.  Tax.   §8  64-66.  133. 

Taxation  of  a  resident  of  the  state  under 
Rev.  Laws  Mass.  c.  12,  §§  2,  4,  23,  on  shares  in 
a  foreign  corporation,  held  constitutional. — 
Hawley  v.  City  of  Maiden,  34  S.  Ct  201,  232  U^ 
S.  1,  58  L.  Ed.  477,  affirming  judgment  90  N. 
E.  415.  204  Mass.  138. 
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j@=>30.  Equality  and  uniformity* 

See  45  Cent.  Dig.  Tax.  §§  6S-10S. 

^=>40.  — —  In  general. 

6ee  46  Cent.  Dig.  Tax.  H  68-89. 

The  laws  of  Pennsylvania,  taxing  bonds  and 
other  securities  issued  by  corporations  on  their 
nominal  instead  of  their  actual  value,  are  not 
an  unjust  discrimination,  and  do  not  violate 
Const  U.  S.  Amend.  14,  forbidding  a  state  to 
withhold  from  any  person  the  equal  protection 
of  its  laws.— Bell's  Gap  B.  Co.  v.  Common- 
wealth of  Pennsylvania,  134  V.  S.  232,  10  S. 
Ct  533,  33  L.  Ed.  892. 

Such  mode  of  taxation  is  not  open  to  the  ob- 
jection that  the  corporation  is  taxed  for  prop- 
erty not  its  own,  since  the  tax  is  in  fact  on  the 
bondholder,  and  not  on  the  corporation.— Id. 

A  clause  in  a  railroad  charter,  following  ex- 
emptions from  taxation  of  the  capital  stock  for- 
ever and  of  the  road  for  25  years,  that  no  tax 
should  ever  be  laid  on  the  road  which  would 
reduce  the  dividends  below  a  certain  percentage, 
held  an  exemption  to  that  extent,  and  not  a  spe- 
cial rule  for  taxation  of  the  road  after  the  25 
years,  void  for  violation  of  the  constitutional 
rule  (Const.  Tenn.  1834,  art.  2,  §  28)  of  uni- 
formity and  equality.— Mobile  &  O.  R.  Co.  v. 
State  of  Tennessee,  153-  U.  S.  486,  14  S.  Ct. 
968,  38  L.  Ed.  793. 

The  legislature  has  power  to  provide  for  the 
taxation  of  real  property  which  has  escaped  tax- 
ation in  previous  years,  without  providing  for 
the  taxation  of  personal  property  of  that  class. 
—Winona  &  St  P.  Land  Co.  v.  State  of  Minne- 
sota, 159  U.  S.  526,  16  S.  Ct  83,  40  L.  Ed.  247. 

A  statute  providing  in  general  terms  for 
the  taxation  of  all  property  owned  by  railroad 
corporations  by  a  tax  on  the  gross  earnings  of 
their  roads  is  valid  as  to  lands  of  a  company 
which  in  fact  contribute  to  the  earnings  of  its 
road,  though  there  may  be  other  corporations 
coming  within  its  provisions  which  own  property 
entirely  disconnected  from  their  roads,  and  as 
to  which  the  statute  may  be  invalid,  as  in  effect 
exempting  such  property  from  all  taxation.— 
McHenry  v.  Alford,  18  S.  Ct  242,  168  U.  S. 
651,  4^  L.  Ed.  614. 

A  county  tax  levied  on  personal  property 
located  on  an  Indian  reservation  outside  the 
county,  pursuant  to  the  laws  of  a  territory,  is 
not  invalid  on  the  ground  of  discrimination,  in 
that  the  land  on  which  the  property  is  located  is 
not  also  taxed.  Judgment,  Gay  v.  Thomas,  46 
P.  578.  5  Okl.  1.  reversed.— Thomas  v.  Gay, 
18  S.  dt  340,  169  U.  S.  264.  42  L.  Ed.  740. 

It  is  in  the  discretion  of  a  territorial  legis- 
lature to  provide  that  a  tax  on  cattle  grazing  on 
an  Indian  reservation  shall  be  assessed  at  a  dif- 
ferent date  from  other  property,  and  that  the  as- 
sessment shall  be  revised  by  a  different  board. 
—Id. 

Public  policy  does  not  require  an  unlawful 
tax  to  be  sustained  where  there  is  an  equality 
between  it  and  a  lawful  one.  Decree  39  S.  W. 
1116,  19  Ky.  Law  Rep.  247,  reversed.— Owens- 
boro  Nat  Bank  v.  City  of  Ow^sboro,  19  S. 
Ct  537,  173  U.  S.  664,  43  L.  Ed.  850. 

The  federal  Constitution  does  not  forbid 
state  taxation  of  the  franchise  of  a  domestic 
corporation  at  a  different  rate  than  is  assessed 
upon  the  tangible  property  in  the  state.  De- 
cree (C.  C.)  Louisville  &  N.  R.  Co.  v.  Coulter, 
131  F.  282,  reversed.— Coulter  v.  Louisville  & 
N.  R.  Co.,  ^5  S.  Ct  342,  196  U.  S.  599,  49  L. 
Dd.  615. 

Taxing  shares  of  foreign  corporations  owned 
by  citizens  under  Bums*  Ann.  St  Ind.  1908,  |§ 
10,143,  10,233,  10,234,  held  constitutional. 
With  domestic  corporations,  the  property,  and 
not  the  shares,  is  taxed. — Darnell  v.  State  of 
Indiana,  33  S.  Ct  120,  226  U.  S.  390,  57  L. 


Ed.  267,  affirming  Judgment  90  N.  E.  769,  174 
Ind.  143. 

Geographical  uniformity  alone  is  exacted  by 
Const,  art.  1,  §  8,  providing  that  all  duties  and 
imposts  shall  be  uniform  throughout  the  United 
States.— Brushaber  v.  Union  Pac.  R.  Co.,  36  S. 
Ct.  236,  240  U.  S.  1,  60  L.  Ed.  493. 


—  Classilloation  of  snbjeeta, 
and  nniformitjr  at  to  snbjeots 
of  same  olass. 

See  45  Cent.  Dig.  Tax.  §9  90-95. 

Act  Mo.  May  16,  1889,  which  imposes  on 
companies  carrying  goods  "by  express,  on  con- 
tract with  any  railroad  or  steamboat  company,*' 
a  tax  on  their  "receipts  for  business  done  within 
this  state,''  does  not  deprive  the  express  com- 
panies of  the  equal  protection  of  the  laws,  nor 
constitute  inequality  of  taxation,  since  the  state 
has  a  right  to  tax  different  kinds  of  property  in 
different  ways.— Pacific  Exp.  Co.  v.  Seibert  142 
U.  S.  339,  12  S.  Ct.  250,  35  L.  Ed.  1035. 

Express  compames  having  no  tangible  prop- 
erty of  their  own  constitute  a  separate  class 
from  companies  owning  their  own  means  of 
transportation;  and  a  discrimination  between 
them  and  such  other  companies  as  to  the  manner 
in  which  they  are  taxed  does  not  violate  the 
constitutional  requirements  of  uniformity  and 
equality  of 'taxation.- Id. 

Nothing  in  the  federal  Constitution  pre- 
vents a  state  from  singling  out  railroad  and  other 
corporate  property  and  taxing  it  for  state  nur- 
poses  in  a  manner  and  at  a  rate  different  from 
that  applicable  to  other  property.  Decree  (C. 
C.)  Michigan  Railroad  Tax  Cases,  138  F.  223. 
affirmed.— Michigan  Cent.  R.  Co.  v.  Powers,  2o 
S.  Ct.  459,  201  U.  S.  245,  50  L.  Ed.  744. 

The  mere  fact  that  all  the  other  property 
in  the  state,  wherever  situated,  is  taken  into 
consideration  in  fixing  the  average  rate  of  tax- 
ation at  which,  under  Pub.  Acts  Mich.  1901t 
Act  No.  173,  railroad  and  certain  other  corpo- 
rate property  is  to  be  assessed,  does  not  carry 
with  it  such  proof  of  injustice  and  inequality 
as  necessarily  to  invalidate  the  tax. — Id. 

Railway  companies  are  not  arbitrarily  dis- 
criminated against  contrary  to  the  uniformitj 
provisions  of  the  Ohio  Constitution,  by  the  ex- 
cise tax  imposed  on  gross  earnings  by  Act  May 
31.  1911  (102  Ohio  Laws,  p.  224),  because  other 
public  utilities  within  the  state  are  not  includ- 
ed.—Ohio  Tax  Cases,  34  S.  Ct  372,  232  U, 
S.  576,  58  L.  Ed.  737,  affirming  decree  (D. 
C.)  Ohio  River  &  W.  Ry.  Co.  v.  Dittey,  203  F. 
537. 

The  uniformity  clause  of  Const  art  1,  I  8, 
is  not  violated  by  the  tax  on  gross  tonnage  levied 
by  Tariff  Act  I  37,  on  the  use  of  foreign-built 
pleasure  yachts  owned  by  citizens  because  a  like 
tax  is  not  imposed  on  a  domestic  yachts  under 
similar  circumstances.— Billings  v.  United 
States,  34  S.  Ct  421,  232  U.  S.  261^  58  L.  Ed. 
596,  affirming  judgment  (C.  C.)  United  States 
v.  BUlings,  190  F.  359;  United  SUtes  v.  BiU- 
ings,  34  S.  Ct  428,  232  U.  S.  289,  58  L.  Ed. 
608.  affirming  in  part  (C.  0.)  United  Stetes  ▼. 
Blair,  190  F.  372;  Bainey  v.  United  States, 
34  S.  Ct  429,  232  U.  S.  310,  58  L.  Ed.  617, 
affirming  order  (C.  C.)  United  States  v.  Billings, 
190  F.  359,  and  modifying  judgment  (C.  C.) 
Same  v.  Blair,  190  F.  372;  United  Stetes  v. 
Bennett,  34  S.  Ot  433,  232  U.  S.  299,  58  U  Ed. 
612. 

($==>44.  —  lK>oal  taxes,  and  i&nif  ormity 
as  to  same  locality. 

An  Indian  reservation,  atteched  to  a  county 
for  judicial  purposes  by  order  of  the  Supreme 
Court  of  the  territory  of  Oklahoma  pursuant  to 
Organiiation  Act  May  2,  1890  (26  Stet.  81,  85, 
c.  182)  §  9,  was  not,  by  Sess.  Laws  Okl.  1895, 
c.  43,  art.  6,  making  personal  property  in  such 
reservations  subject  to  texation  in  the  counties 
to  which  they  were  so  atteched,  so  made  a  part 
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of  the  same  taxing  district  as  the  county  as  to 
render  invalid  for  want  of  uniformity  Sess. 
Laws  Okl.  1899,  p.  218,  limiting  the  right  of 
taxation  in  such  reservations  to  taxes  for  ter- 
ritorial and  court  purposes.  Judgment.  Pry  or 
V.  Bryan,  66  P.  348,  11  Okl.  357;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Same,  Id.,  aflSrmed.— Foster 
V.  Pryor.  23  S.  Ot.  549,  189  U.  S.  325,  47  L. 
Ed.  835. 


—  Taxation  of  indiTidvals  and 
corporations. 

See  45  Cent.  Dig.  Tax.  S8  100-103. 

The  Pennsylvania  statute  (Act  June  30, 
1885,  §  4)  requirinp;  the  treasurer  of  each  pri- 
vate corporation  domg  business  in  the  state,  up- 
on the  payment  of  interest  on  any  bond,  etc., 
issued  by  such  corporation,  to  assess  the  state 
tax  of  3  mills  upon  the  "nominal  value"  of  such 
evidence  of  debt,  deduct  the  same  from  the  in- 
terest paid,  and  turn  it  into  the  state  treasury. 
is  not  in  contravention  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States, 
as  taking  property  "without  due  process  of  law. 
or  as  providing  for  an  unjust  discrimination  in 
favor  of  persons  owning  bonds  of  foreign  cor- 
porations, which  by  the  general  laws  of  the  state 
are  taxed  at  their  act.ual  value.—Jennings  v. 
Coal  Ridge  Improvement  &  Coal  Co.,  147  U.  S. 
147,  13  S.  Ct  282,  37  L.  Ed.  116,  affirming 
judgment  Coal  Ridge  Improvement  &  Coal  Co.. 
17  A.  986,  127  Pa.  St.  397. 

While  Ky.  St.  1894,  {§  4077,  4088.  taxing 
all  the  property,  both  tangible  and  intangible,  of 
corporations  and  associations,  do  not  apply  to  all 
individual  taxpayers,  yet,  as  other  sections  sub- 
ject individuals  to  taxation  upon  all  their  tan- 
gible and  intangible  property,  the  statute  is  not 
invalid  under  the  state  constitution  on  the 
ground,  of  discrimination  or  want  of  uniformity. 
—Weir  V.  Norman.  17  S.  Ct  527,  166  U.  S.  171, 
41  L.  Ed.  960. 

Taxes  upon  the  privileges  of  corporations, 
being  taxes  upon  their  property,  are  subject  to 
the  limitations  of  Const  Miss.  1869,  art  12, 
§f  13,  20,  requiring  the  property  of  corpora- 
tions to  be  taxed,  like  that  of  individuals,  in  pro- 
portion to  its  value.— Gulf  &  S.  I.  R.  Co.  v. 
Hewes,  22  S.  Ct  26,  183  U.  S.  66.  46  L.  Ed.  86. 

Making  gross  earnings  in  the  state  the  con- 
trolling factor  in  fixing  value  for  taxation  by 
express  companies  by  Laws  S.  D.  1907,  c.  64. 
as  amended  by  Laws  1909.  c.  162,  held  a  viola- 
tion of  Const  S.  D.  art  11.  §  2.  requiring  taxes 
on  corporate  property  to  be  assessed  in  manner 
provided  for  taxes  on  individual  property.— 
Johnson  v.  Wells  Fargo  &  Co.,  36  S.  Ct.  62. 
239  U.  S.  234,  60  L.  Ekl.  243.  affirming  judgment 
Wells  Fargo  &  Co.  v.  Johnson,  214  F.  180,  130 
C.  C.  A.  528. 

^=>47.  Donble  taxation. 

See  45  Cent  Dig.  Tax.  §9  104-114. 

The  exaction  from  railway  companies  by 
Act  May  31/  1911  (102  Ohio  Laws,  p.  224),  of 
an  excise  tax  of  4  per  cent  on  their  groto  in- 
trastate earnings  in  addition  to  the  taxation  of 
their  property,  is  not  double  taxation.— Ohio 
Tax  Oases.  34  S.  Ct.  372.  232  U.  S.  576, 
58  L.  Ed.  737,  affirming  decree  (D.  C.)  Ohio 
River  &  W.  Ry.  Co.  v.  Dittey,  203  F.  537. 

State  taxation  of  memberships  in  chamber 
of  commerce  is  not  repugnant  to  federal  Consti- 
tution as  double  taxation  because  property  of 
corporation  has  been  taxed. — Rogers  v.  Henne- 
pin County,  36  S.  Ct  265,  240  U.  S.  184,  60  L. 
Ed.  594,  affirming  judgment  .145  N.  W.  112,  124 
Minn.  539. 

^=>40.  Taxation  aooordins  to  valne. 

See  45  Cent  Dig.  Tax.  §§  116-124. 

Contracts  between  the  state  of  Minnesota 
and  railroad  companies,  made  by  acts  of  Feb- 


ruary 23,  1865  (Sp.  Laws  Minn.  1865,  c.  2,  p. 
19),  and  March  4,  1870  (Sp.  Laws  Minn.  1870, 
p.  338),  whereby  the  state  exempted  the  com- 
panies from  all  other  taxes  until  a  sale  or  lease 
of  the  lands,  or  sale  of  stump'age  thereon,  in 
consideration  of  a  percentage  on  the  gross  earn- 
ings, were  not  in  violation  of  the  provisions  of 
Const  Minn,  art  9.  §{  1.  3.  requiring  all  prop- 
erty to  be  taxed  at  its  true  value  in  money, 
since  these  contracts  were  made  by  the  state  as 
a  trustee  of  the  public  lands  granted  to  it  in  aid 
of  railroadi.  or  which  were  granted  to  the  cor- 
porations by  congress  subject  to  the  consent  of 
the  state,  and,  as  the  state  had  accepted  the 
property  as  a  trustee,  it  was  not  compelled  to 
weaken  the  full  accomplishment  of  that  trust  by 
subjecting  the  lands  to  taxation,  if,  in  its  judg- 
ment as  trustee,  the  trust  could  be  most  ef- 
fectually accomplished  by  transferring  the  lands 
subject  to  a  limited  taxation  until  such  time  as 
the  full  value  of  the  lands  could  be  secured  for 
the  purposes  of  the  trust.  Judgment,  State  v. 
Stearns,  75  N.  W.  210,  72  Minn.  200,  reversed. 
—Stearns  v.  State  of  Minnesota,  21  S.  Ct.  73, 
179  U.  S.  223,  45  L.  Ed.  162. 

^=s>50.  I<imitation  of  rate  or  amount. 

See  45  Cent  Dig.  Tax.  88  125,  126. 

A  law  imposing  a  tax  on  privileges  and 
franchises  is  not  repugnant  to  the  Ohio  Consti- 
tution as  being  confiscatory  because  in  isolated 
cases  it  may  impose  a  hardship. — Ohio  Tax  Cas- 
es. 34  S.  Ct  372,  232  U.  S.  576,  58  L.  Ed.  737, 
affirming  decree  (D.  C.)  203  F.  537. 

Railway  franchises  are  not  valueless  so  as  to 
make  the  tax  imposed  by  Act  May  31,  1911 
(102  Ohio  Laws,  p.  224),  on  gross  earnings, 
confiscatory  because  the  earnings  of  the  rail- 
road are  not  sufficient  to  pa^  more  than  other 
legitimate  high-grade  securities  or  may  not  be 
suficient  to  pay  operating  expenses. — ^Id. 

^=:»53.  £zeise  taxes. 

See  45  Cent  Dig.  Tax.  8  127. 

The  tax  on  transfers  of  corporate  stock 
imposed,  by  Laws  N.  Y.  1905,  c.  241,  is  not  in- 
valid under  Const.  U.  S.  Amend.  14,  as  making 
an  arbitrary  discrimination  in  favor  of  sales  of 
other  kinds  of  personal  property,  such  as  corpo- 
rate bonds.  Order  (1906)  77  N.  E.  970,  184  N. 
Y.  431,  affirmed.— People  of  State  of  New  York 
ex  rei.  Hatch  v.  Reardon,  27  S.  Ct  188,  204  J?. 
S.  152,  51  L.  Ed.  415,  9  Ann.  Cas.  736. 

Excise  tax  exacted  from  foreign  corpora- 
tions undet  Pub.  St  Mass.  1909,  c  490.  for  the 
privilege  of  doing  business  in  the  state,  held 
constitutional. — ^Baltic  Min.  Co.  v.  Common- 
wealth of  Massachusetts.  34  S.  Ct  15.  231  U. 
S.  68,  58  L.  Ed.  127.  affirming  judgments  93 
N.  E.  831.  207  Mass.  381. 

m.   UABXIiITT  OF  PERSONS  AND 


(A)  PRIVATE  PERSONS  AND  PROPERTY 

IN  GENERAL. 

Due   process  of  law.  see  Constitutional  Law* 
283. 


^=:>60*  Nature  of  property* 

See  45  Cent  Dig.  Tax.  89  145-165. 


<e=»67. 


al. 


Personal  property  la  s^ner- 


See  4$  Cent  Dig.  Tax.  88  1£2.  153.  184.  165. 

Memberships  in  an  incorporated  chamber  of 
commerce  having  no  capital  stock,  merely  fur- 
nishing buildings  for  its  members,  held  properly 
taxable  as  such. — Rogers  v.  Hennepin  County, 
36  S.  Ct  265,  240  U.  S.  184,  60  L.  Ed.- 594, 
affirming  judgment  145  N.  W.  112,  124  Minn. 
539.     . 
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^ss>02.  Property  of  nonresldeiitfl  or  al- 
iens. 

See  46  Cent.  Dig.  Tax.  §8  182-U5. 


^—  Credit!,  liLTeBtmentfl,  and  se« 
onrltlei  In  general. 

See  46  Cent.  Dig.  Tax.  §§  190-192. 

Moneys  collected  as  interest  and  principle  of 
notes,  mortgages,  aqd  other  securities  kept  with- 
in the  state  for  use  or  reinvestment,  though  the 
owner  is  domiciled  in  another  state,  and  the 
moneys  are  deposited  in  a  bank  to  his  credit,  are 
subject  to  taxation  under  Acts  La.  1890,  c.  100, 
providing  for  taxation  of  credits  arising  from 
business  done  in  the  state,  at  the  business  domi- 
cile of  a  nonresident  owner,  his  agent,  or  repre- 
sentative.—City  of  New  Orleans  v.  Stemple,  20 
S.  Ct  110, 175  U.  S.  309,  44  L.  Ed.  174. 

Notes  and  mortgages,  the  owner  of  which 
is  domiciled  in  another  state,  when  they  are 
kept  within  the  state  by  an  agent,  may  be  sub- 
jected to  taxation  bv  the  laws  of  the  state  in 
which  they  are  held'.— Id. 

Investments  by  a  nonresident  of  the  state 
are  subject  to  taxation  under  the  laws  of  the 
state  when  made  by  a  resident  agent  who  is 
employed  to  invest  and  reinvest  moneys,  at 
whose  office  the  loans  are  made  payable,  and 
who  retains  the  mortgages  securing  them,  and 
to  whom  the  notes  tt&en  for  the  loans  are  re- 
turned from  time  to  time  whenever  required 
for  the  purpose  of  renewalj  collection,  or  fore* 
closure  of  securities,  notwithstanding  the  fact 
that  the  notes  are  sent  out  of  the  state  to  the 
principal,  and  the  agent  has  no  authority  to  exe- 
cute satisfactions  of  mortgages.— Bristol  v. 
Washington  County,  20  S.  Ct.  585,  177  U.  S. 
133,  44  L.  Ed.  701. 

Loans  made  by  a  foreign  life  insurance 
company  to  its  policy  holders,  which,  though 
represented  by  notes,  are  in  fact  charged  against 
the  reserve  value  of  the  borrowers*  policies,  un- 
der an  agreement  for  the  extinguishment  of  the 
debt  by  deducting  the  amount  of  the  loans,  with 
interest,  from  the  amount  of  any  claim  under 
the  policies,  are  not  taxable  by  the  state  in 
which  the  borrowing  policy  holders  reside.  De* 
cree  (C.  C.  1908)  Kew  York  Life  Ins.  Co.  v. 
Board  of  Assessors  for  Parish  of  Orleans,  158 
F.  462,  affirmed.— Board  of  Assessors  of  the 
Parish  of  Orleans  v.  New  York  Life  Ins.  Co., 
30  S.  Ct.  385,  216  U.  S.  517,  54  L.  Ed.  597. 

Railway  companies  not  domiciled  in  the 
state  are  not  taxable  for  stock  and  bonds  of 
other  companies  owned  by  them. — Wright  v. 
Louisville  &  N.  R.  Co.,  35  S.  Ct.  475,  236  U. 
S.  687.  59  L.  Ed.  788.  modifying  decree  201  F. 
1023, 119  C.  O.  A.  282. 

$a»07.  Sltns  of  property. 

See  46  Cent  Dig.  Tax.  89  196-201. 


^—  In  ^en^TBl*  y 

See  45  Cent  Dig.  Tax.  S9  196-198,  300. 

The  intangible  property  of  an  express  com- 
pany, created  by  the  acquisition  of  franchises 
or  privileges  and  the  combined  use  of  its  tan- 
gible property  in  several  states,  is  distributed 
wherever  the  tangible  property  is  located  and 
the  work  is  done.  Its  situs  for  taxation  is  not 
confined  to  the  state  by  which  the  company  was 
chartered,  or  in  which  its  home  office  is  located. 
—Adams  Exp.  Co.  y.  Ohio  State  Auditor,  17  S. 
Ct.  604,  166  U.  S.  185,  41  L.  Ed.  965. 

The  settled  rule  that  the  domicile  of  the 
owner  or  the  actual  situs  of  the  vessel,  and  not 
the  place  of  enrollment  of  a  vessel  pbing  be- 
tween ports  of  different  states,  engaged  in  the 
coastwise  trade,  and  the  consequent  marking  of 
the  stern  of  the  vessel  with  the  name  of  the 
place  of  enrollment,  as  provided  for  in  Rev. 
St.  U.  S.  i§  4178.  4334  [U.  S.  Comp.  St.  1901, 
pp.  2830,  2968],  was  the  criterion  by  which 
to  determine  the  situs  of  the  vessel  for  taxation. 


was  not  changed  by  the  declaration  of  Act  June 
26,  1884,  c.  121,  §  21,  23  Stat.  58  [U.  S.  Comp. 
St.  1901,  p.  2831].  that  the  word  "port,"  as 
used  in  those  sections,  shall  be  construed  to 
mean  either  the  port  where  the  vessel  is  en- 
rolled, or  the  place  where  it  was  built,  or  where 
one  of  the  owners  resides,  which  simply  enables 
the  owner  to  select  a  place  other  than  the  port 
of  enrollment  be  markeid  upon  the  vessel.  Judg- 
ment 85  S.  W.  1096,  26  Ky.  Law  Rep.  585, 
reversed. — Ayer  &  Lord  Tie  Co.  ▼.  Common- 
wealth of  Kentucky,  26  S.  Ct.  679,  202  U.  S. 
409,  50  L.  Ed.  1082,  6  Ann.  Cas.  205. 

A  state  cannot  tax  German  warehouse^  re- 
ceipts, valuing  them  at  the  value  of  the  whisky 
they  represent,  where  it  cannot  tax  the  whisky 
itself  either  because  it  was  exported  from  the 
United  States  or  because  of  its  situs.  Judg- 
ment (1907)  Commonwealth  v.  Selliger,  98  S. 
W.  1040.  39  Ky.  LAw  Rep.  451,  reversed.— Selli- 
ger V.  Commonwealth  of  Kentucky,  29  S.  Ct. 
449,  213  U.  S.  200,  53  L.  Ed.  761. 

The  right  to  select  the  name  of  the  place 
of  enrollment,  the  place  where  the  vessel  wa& 
built,  or  the  place  where  the  owner  resides, 
as  the  place  to  be  marked  upon  the  stem  as 
the  home  port,  given  t^e  owner  by  Rev.  St.  If 
4141.  4178  (U.  S.  Comp.  St.  1901,  pp.  2808, 
2&30).  as  amended  by  Act  June  23,  1874,  c 
467,  18  Stot.  252,  does  not  confer  the  arbitrary 
right  upon  the  owner  to  select  a  place  for  the 
taxation  of  his  vessel.— (1911)  Southern  Pac. 
Co.  V.  Commonwealth  of  Kentucky,  32  S.  Ct. 
13,  222  U.  S.  63,  56  L.  Ed.  96,  affirming  judg- 
ment (1909)  Commonwealth  v.  Southern  Pac. 
Co.,  120  S.  W.  311,  134  Ky.  417,  20  Ann.  Gas. 
965. 

Ocean-going  steamships  owned  by  a  Ken- 
tucky corporation,  and  plying  between  the  ports 
of  New  York  and  New  Orleans,  New  York 
and  Galveston,  and  New  Orleans  and  Havana, 
are  taxable  in  Kentucky,  the  domicile  of  the 
owner,  although  the  vessels  are  enrolled  at  the 
port  of  New  York,  and  carry  the  words  "New 
York"  on  their  sterns;  these  facts  not  being 
sufficient  to  give  the  vessels  an  actual  situs  in 
New  York.— Id. 

The  inability  of  vessels,  by  reason  of 
draught,  or  the  depth  of  water,  to  go  to  the 
situs  of  the  domicile  of  the  owner,  does  not 
prevent  their  taxation  at  that  domicile,  where 
they  have  gained  no  actual  situs  elsewhere. 
-Id. 

A  state  may  fix  the  situs  for  taxation  of 
memberships  in  chamber  of  commerce  at  the 
place  in  the'  state  at  which  the  exchange  is  lo- 
cated.—Rogers  V.  Hennepin  County,  36  S.  Ct. 
265,  240  U.  S.  184,  60  L.  Ed.  594,  affirming 
judgment  145  N.  W.  112,  124  Minn.  539. 


— —  Property  tempormrlly  wltli- 
in  jvrisdletloii* 

See  46  Cent.  Dig.  Tax.  S  201. 

The  Louisiana  tax  laws  will  not  be  con- 
strued by  the  federal  courts  as  taxing  bank  de- 
posits of  a  foreign  life  insurance  company,  made 
solely  for  transmission  to  its  home  office,  and 
not  used  or  drawn  against  by  any  one  in  Louis- 
iana, in  the  absence  of  any  decision  of  the  Lou- 
isiana supreme  court  to  that  effect.  Decree 
(C.  C.  1908)  New  York  Life  Ins.  Co.  ▼.  Board 
of  Assessors  for  Parish  of  Orleans,  158  F.  462, 
affirmed. — Board  of  Assessors  of  Parish  of  Or- 
leans V.  New  York  Life  Ins.  Co.,  30  S.  Ct.  385, 
216  U.  S.  517,  54  L.  Ed.  597. 

^=:»101.  — —  Property  In  transit. 

See  46  Cent  Dig.  Tax.  §  201. 

Transportation  of  logs  partly  by  water  and 
partly  by  rail  is  included  in  the  provision  of 
Act  Mich.  April  8,  1899,  making  forest  prod- 
ucts in  transit  to  a  point  outside  the  state  as- 
sessable at  the  place  in  the  state  nearest  to 
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the  last  boom  or  sorting  gap  of  the  stream  in 
or  bordering  on  such  state  in  which  they  will 
naturally  be  last  floated  during  such  transit, 
although  the  statute  also  provides  that,  if  the 
transit  "is  to  be  other  than  through  any  wa- 
ter course  in  or  bordering  od"  the  state,  such 
property  shall  be  assessed  at  the  poiut  where  it 
will  naturally  leave  the  state  in  the  ordinary 
course  of  its  transit. — Diamond  Match  Co.  v. 
Villaare  of  Ontonagon,  23  S.  Ct.  266,  188  U.  S. 
82,  47  I..  Ed.  349. 

9=9 109.  Perst>]is  or  property  erroneously 
left  imtazed. 

See  46  Cent.  Dig.  Tax.  §  142. 

Power  to  tax  property  on  Indian  reserva- 
tiona  outside  the  county,  but  attached  thereto 
for  purposes  of  taxation,  having  been  first  given 
by  the  Oklahoma  statute  of  March  5,  1895,  the 
provisions  of  that  act  authorizing  assessors  to 
assess  or  reassess  property  that,  by  oversight 
or  negligence,  has  escaped  taxation  in  previous 
years,  gives  them  no  authority  to  assess  for 
previous  years  property  on  such  reservations. 
-Wagoner  v.  Evans,  18  S.  Ct.  730,  170  U.  S. 
588,  42  L.  Ed.  1154,  reversing  decree  46  P. 
lllY,  5  OU.  31. 

<&=>110.  Property    aold    or    forfeited    to 
state  OB  nonpayment  of  tax. 

See  45  Cent   Dig.   Tax.   §  143. 

By  the  constitution  of  West  Virginia  (ar- 
ticle 9,  §  5),  all  lands  within  that  state  which 
were  formerly  vested  in  the  state  of  Virginia 
by  forfeiture  or  by  purchase  at  tax  sales  were 
permitted  to  be  redeemed  at  any  time  before 
June  20,  1868,  and  any  such  lands  which  were 
not  redeemed  by  that  time  were  uot  thereafter 
subject  to  be  put  upon  the  taxboolts  in  the 
names  of  individuals;  and  any  subsequent  as- 
sessment and  sale  for  taxes  were  void.— Rich 
V.  Braxton,  158  U.  S.  375.  15  S.  Ct.  1006,  39 
L.  Ed.  1022,  affirming  decree  Braxton  v.  Rich 
(C.  C.)  47  F.  178. 

(B)  CORPORATIONS  AND  CORPORATE 
STOCK  AND  PROPERTY. 

Commerce  regulations,    see   Commerce,   ^»69, 

72-74. 
Due  process  of  law,   see  Constitutional  Law, 

^=»283.  ^     ^ 

Franchise  tax  as  preferred  claim  in  bankruptcy, 

see  Bankruptcy,  ^»346. 
Partial   invalidity   of   gross   earnings   tax,    see 

Statutes,  «=>64. 
Subject  and  title  of  statute,  see  Statutes,  ^» 

121. 

C=>113.  Statntory  proTislona. 
See  46  Cent.  Dig.  Tax.  8  207. 

Lews  Ark.  1911,  p.  67,  imposing  an  annual 
franchise  tax,  held  not  unconstitutional.— St, 
Louis  Southwestern  Ry.  Co.  v.  State  of  Ar- 
kansas ex  rel.  Norwood,  35  S.  Ct  99,  235  U. 
S.  350,  59  li.  Ed.  265,  affirming  decree  152  S. 
W.  110,  106  Ark.  321. 

^s»124^.  Ownership   and   poeeeMlon    of 
.  property* 

See  46  Cent.  Dig.  Tax.  §§  224-226.  240-242,  260-263, 
272. 

Acts  Gen.  Assem.  Va.  1881-82,  §  20,  c. 
119,  providing  for  taxation  of  the  rolling  stock 
of  "every  railroad  company  not  exempted  from 
taxation  by  virtue  of  its  charter,"  is,  by  its 
terms,  inapplicable  to  the  rolling  stock  of  a 
foreign  corooration,  which  is  used  on  its  leas- 
ed railways  within  the  state  owned  by  home 
corporations  not  exempt— Marye  v.  Baltimore 
&  a  R.  Co.,  127  U.  S.  117,  8  S.  Ct.  1037,  32 
U  Ed,  94. 


$=»i26.  Bank*  and  loan,  trnat,  and  In- 
Tostment  oompanlee. 

See  45  Cent.  Dig.  Tax.  9§  228-242. 

^=:»127.  — —  Capital  and  itoek* 

See  45  Cent.  Dig.  Tax.  88  230-282. 

By  the  chapter  of  the  CitScena'  Bank  of 
Lfouisiana  thtf  subscribers  to  the  stock  did  not 
pay  for  their  subscriptions  in  cash,  but  evidenc- 
ed the  amount  thereof  by  interest-bearing  notes 
payable  in  installments  maturing  many  years 
ahead,  the  payment  of  which  was  secured  by  a 
mortgage  on  real  estate  and  slaves.  The  work- 
ing capital  of  the  bank  was  procured  by  a  loan 
from  the  state  to  the  bank  of  its  bonds,  which 
were  indorsed  by  the  bank,  and  by  it  sold  in 
open  market.  To  secure  the  payment  of  these 
state  bonds  the  bank  pledged  all  the  notes  fur- 
nished by  its  stockholders  for  the  amount  of 
their  stock  subscriptions,  as  well  as  the  mort- 
gages securing  them.  Held,  that  the  capital  of 
the  bank  consisted  of  the  money  derived  from 
the  sale  of  the  state  bonds,  and  not  from  the 
subscriptions  and  stock  mortgages  by  which 
they  were  secured,  and  therefore  the  mortgaged 
property  bought  in  by  the  bank  under  foreclos- 
ure proceedings  does  not  constitute  a  part  of 
its  capital,  and  a  judgment  that  the  capital  is 
exempt  from  taxation  is  not  conclusive  as  to  the 
exemption  of  such  real  estate ;  nor  did  the  fact 
that  the  charter  authorized  the  subscribers  to 
borrow  from  the  bank  on  their  stock  a  certain 
amount  of  the  capital  afforded  by  a  sale  of  the 
bonds  make  the  stock  mortgages  an  investment  ' 
of  the  capital.— City  of  New  Orleans  v.  Citizens* 
Rank  of  Louisiana,  17  S.  Ct  905,  167  U.  S. 
371,  42  L.  Ed.  202. 

^s»136.  Inenranoe  oompanles. 

See  45  Cent.  Dig.  Tax.  89  243.  249. 

^=5>139.  ...  Surplne,    reierrey    or    other 
epeolal  fnnds. 

See  45  Cent.   Dig.  Tax.   8  247. 

The  lawful  substitution  by  a  foreign  insur- 
ance company  of  United  States  bonds  in  .place 
of  municipal  bonds  deposited  by  it  with  the  su- 
perintendent of  insurance  for  the  protection^  of 
local  policy  holders,  as  a  condition  of  doing 
business  in  the  state,  when  made  before  the  day 
on  which  the  company  is  required  to  list  its 
property  for  taxation  for  a  certain  year,  pre- 
vents the  levy  of  any  tax  thereon  for  that  year. 
—Scottish  Union  &  National  Ins.  Co.  v.  Bow- 
land,  25  S.  Ct  345,  196  U.  S.  611,  49  L.  Ed. 
619. 

^=>143.  Railroads. 

See  45  Cent.  Dig.  Tax.  88  250-26S. 

^=5>148.  «—  Bamlnss  or  reeelpta» 

See  45  Cent.  Dig.  Tax.  88  2S1,  258. 

The  sum  received  by  one  railroad  company 
from  another  as  compensation  for  the  use  of  its 
tracks  is  a  toll,  within  the  meaning  of  Act  Pa. 
June  7,  1879,  taxing  the  gross  receipts  of  rail- 
road companies  '*for  tolls  and  transportation." 
—New  York,  L.  E.  &  W.  R.  Co.  v.  Common- 
wealth of  Pennsylvania,  158  U.  S.  431,  15  S. 
Ct.  896,  39  L.  Ed.  1043,  affirming  judgment  22 
A.  212,  145  Pa.  38. 

^==>162.  Foreign  eorporatlona. 

See  46  Cent.  Dig.  Tax.  88  281-291,  294. 

^=s>i63.  -«—  Liability   In    general. 

See  45  Cent  Dig.  Tax.  88  281-285.  289. 

The  imposition  of  a  privilege  tax  on  for- 
eign insurance  companies  by  R^.  St.  Ohio,  S 
2745,  does  not  bring  such  companies  within  the 
exception  from  the  operation  of  section  2744 
which  that  section  makes  in  favor  of  corpora- 
tions whose  taxation  elsewhere  \i  specifically 
I  provided  for,  and  hence  does  not  relieve  them 
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from  the  duty,  under  that  section,  to  return 
for  taxation  bonds  deposited  by  them  with  the 
superintendent  of  insurance  for  the  protection 
of  the  local  policy  holders  as  a  condition  of  do- 
ing business  in  Ohia— Scottish  Union  &  Na- 
tional Ins.  Co.  T.  Bowland,  25  S.  Ot.  345,  196 
U.  S.  611,  49  L.  Ed.  619. 

^=:»166.  — *  PiToperty  in  general. 

See  46  Cent  Dig.  Tax.  fifi  288.  294. 

The  taxation  of  credits  arising  out  of  loans 
on  collateral  security  made  by  the  local  agent 
of  a  foreign  corporation,  who  retains  the  col- 
lateral, and,  as  evidence  of  the  indebtedness, 
takes  the  customer's  so-called  check,  which  is 
regarded  as  an  overdraft,  upon  which  the  cus- 
tomer is  charged  interest,  and  which  is  finally 
sent  to  -the  home  office,  to  which  the  money, 
when  repaid,  is  remitted  by  an  exchange  trans- 
action unless  reloaned  by  the  local  agent  to 
other  parties,  is  authorized  by  the  provision 
of  Acts  La.  1898,  p.  350,  No.  170,  §  7,  for  the 
taxation  or  credits  arising  from  business  done 
in  the  state  at  the  business  domicile  of  a  non- 
resident owner,  his  agent,  or  representative. — 
State  Board  of  Assessors  of  Parish  of  Orleans 
T.  GSomptoir  National  D'Escompte  De  Paris,  24 
S.  Ct.  109,  191  U.  S.  388,  48  L.  Ed.  232. 

Bonds  in  which  a  foreign  insurance  com- 
pany is  required  by  Rev.  St.  Ohio,  §  3660,  as 
a  condition  of  doing  business  in  Ohio,  to  invest 
a  portion  of  its  capital  stock,  to  be  deposited 
with  the  superintendent  of  insurance  for  the 
protection  of  the  local  policy  holders,  are  per- 
sonal property  within  the  meaning  of  section 
2744,  requiring  insurance  companies  to  list  for 
taxation  all  their  personal  property,  which,  by 
the  terms  of  that  section,  is  to  include  moneys 
and  credits  within  tiie  state,  and  is  also  defined 
in  section  2730  as  including  the  capital  stock, 
although  the  taxation  of  investments  in  bonds, 
provided  for  in  sections  2730,  2731,  extends  only 
to  such  securities  as  are  in  the  bands  of  in- 
dividual residents,  o<wned  by  themselves  or 
held  by  them  for  others,  since  these  last  sec- 
tions-were not  intended  to  limit  other  sections 
of  the  tax  law,  but  were  enacted  to  carry  out 
a  general  purpose  to  tax  all  personal  property 
within  the  state. — Scottish  Union  &  National 
Ins.  Co.  V.  Bowland,  25  B.  Ot  345,  196  U.  S. 
611,  49  14.  Ed.  619. 


^—  Eamins*  or  receipts. 

See  46  Cent  Dig.  Tax.  S  291. 

Continuance  of  obligation  of  existing  poli- 
cies in  foreign  life  insurance  company  held  by 
resident  policy  holders,  together  with  receipt  of 
premiums  at  home  office,  is  not  doing  business 
within  the  state  justifying  privilege  tax  imposed 
under  Ky.  St  1909,  §  422a— Provident  Savings 
Life  Assur.  Soc.  v.  Commonwealth  of  Kcu- 
tiicky,  36  S.  Ct.  34,  239  U?  S.  103,  60  L.  Ed. 
167,  L.  R.  A.  1916C,  572,  reversing  judgment 
169  S.  W.  551,  160  Ky.  16.      . 

^=»109*  Shares  in  foreign  corporations. 

See  46  Cent  Dig.  Tax.  |  292. 

Shares  of  stock  in  a  foreign  corporation, 
held  by  a  domestic  corporation,  are  taxable  as 
the  property  of  the  latter,  under  the  mandate 
of  the  Geor^a  Constitution  that  "all  taxation 
shall  be  uniform  upon  the  same  class  of  sub- 
jects, and  ad  valorem  on  all  property  subject 
to  be  taxed  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  shall  be  levied 
and  collected  under  general  laws,"  which  is  car- 
ried out  in  Li^ws  1898,  No.  150,  {§  1,  2,  au- 
thorizing a  tax  on  all  the  taxable  property  of 
the  state,  and  section  16,  which  re^iuires  tax- 
payers to  return  the  number  of  shares  of  stock 
in  foreign  corporations  which  they  own.  De- 
cree 117  F.  1007,  54  C.  C.  A.  672,  reversed.— 
Wright  V.  Louisville  &  N.  R.  Ca,  25  S.  Ct 
16,  195  U.  S.  219,  49  L.  Ed.  167, 


(O  PUBLIC  PROPERTY  AND  INSTITU- 
TIONS. 

^=»181.  Indian  lands. 

See   45  Cent.   Dig.   Tax.  8  45;    27  Cent  Dig.  In- 
dians, S  ^4. 

Permanent  improvements  on  lands  allotted 
to  Indians  in  severalty,  under  Act  Feb.  8, 
1887,  c.  119  (24  Stat.  389)/  section  5  of  which 
requires  the  United  States  to  hold  such  lands 
in  trust  for  the  allottees  for  25  years,  and  thwi, 
unless  the  time  shall  be  extended  by  the  presi- 
dent, convey  the  fee  free  from  any  charge  or 
incumbrance,  cannot  be  taxed  by  a  state  as 
personal  property.— United  States  v.  Rickert, 
23  S.  Ot.  478,  188  U.  S.  432,  47  L.  Ed.  532. 

A  state  may  not  tax  lands  allotted  to  In- 
dians in  severalty,  under  Act  Feb.  8,  1887,  c 
119  (24  Stat.  389),  section  6  of  which  requires 
the  United  States  to  hold  such  lands  in  trust 
for  the  allottees  for  25  years,  when,  unless  the 
time  shall  be  extended  by  the  president,  they 
shall  be  conveyed  free  from  any  charge  or  in- 
cumbrance, and  declares  that  any  conveyance 
thereof,  or  any  contract  touching  the  same, 
before  the  expiration  of  such  period,  shall  be  ab- 
solutely null  and  void.— Id. 

The  United  States  has  sudi  an  interest  in 
preventing  the  taxation  by  a  state  of  perma- 
nent improvements  on,  and  personal  property 
used  in  the  cultivation  of,  lands  allotted  to  In- 
dians in  severalty,  under  Act  Feb.  8,  1887,  c 
119  (24  Stat.  389),  section  &  of  which  requires 
the  United  States  to  hold  such  lands  in  trust 
for  the  allottees  for  25  years,  aild  then  convey 
the  fee  free  of  all  incumbrance,  as  entitles  it  to 
maintain  a  suit  in  equity  to  restrain  the  col- 
lection of  such  tax. — Id. 

Land  allotted  under  an  Indian  treaty  which 
exempts  such  land  from  levy,  sale,  or  forfeiture 
until  the  state  Legislature  shall,  with  the  ccmi- 
sent  of  Congress,  ren^ove  the  restriction,  can 
no  longer  escape  taxation  after  the  Indian 
patentee  has  become  a  citizen  under  Act  Feb. 
8,  1887.  c.  119,  24  Stat  388,  which,  in  addition 
to  the  grant  of  citizenship,  provides  that  **In- 
dians  to  whom  allotments  have  been  made  shall 
have  the  benefit  of,  and  be  subject  to,  the  laws,, 
both  civil  and  criminal,  of  the  state  or  territory 
in  which  they  may  reside,"  and  the  10  years 
during  which  Congress,  by  Act  March  3,  1893, 
c.  209,  27  Stat.  612,  633,  postponed  the  opera- 
tion of  the  provision  of  Laws  Wash.  1889-90,. 
p.  499,  granting  the  power  of  alienation  **in 
like  manner  and  with  like  effect  as  any  other 
person  may  do  under  the  laws  of  the  United 
States  and  of  this  state,"  and  removing  all  re- 
strictions in  reference  thereto,  have  expired. 
Judgment  (1905)  80  P.  295.  38  Wash.  126,  af- 
firmed.—Goudy  V.  Meath,  27  S.  Ct  48,  203  U* 
S.  146,  51  L.  Ed.  130. 

^s»188.  Asenoies  and  InstmmentalitittS 
of  s^y^onunent  la  ^^nenL 

See  45  Cent  Dig.  Tax.  i  298. 

The  use  of  machinery  and  boats  in  the  har> 
bor  of  San  Juan,  Porto  Rico,  in  the  perform- 
ance of  a  dredging  contract  with  the  United 
States,  does  not  exempt  them  from  taxation.— 
Gromer  v.  Standard  Dredging  Co.,  32  S.  Ct» 
499,  224  U.  S.  362,  56  L.  £d.  801. 

(D)  EXEMPTIONS. 

Due  process  of  law,  see  Constitutional  Law,  ^=» 
283. 

Excise  taxes,  see  Internal  Revenue,  ^=>2,  9. 

Impairment  of  obligation  of  contract,  see  Con- 
stitutional Law,  <e=»126,  129,  138. 

Levee  assessments,  sec  Levees,  ^s»24. 

License  taxes,  see  Licenses,  ^==>19. 

State  laWs,  atf  rules  of  decision  in  Federal 
courts,  see  Courts,  ^=:>366. 

Validity  of  territorial  statute,  see  Statutes,  ^s> 
65. 

Vested  rights,  see  Constitutional  Law,  ^=»100i 
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^=»192.   Constitutional   proTitions* 

See  45  Cent  Dig.  Tax.  SI  809-314. 

^=9 193.  -*-»  In  general. 

See  46  Cent.  Dig.  Tax.  |  309. 

Sxempting  property  of  telephone  companies 
whose  grpss  annual  receipts  do  not  exceed  $500 
from  ad  valorem  tax  imposed  by  Pub.  Acts 
Mich.  1909,  No.  49,  does  not  render  the  statute 
invalid,  where  the  companies  taxed  are  those 
organized  for  profit  and  the  untaxed  enterprises 
are  mutual  or  co-operative. — Citizens*  Telephone 
Oo.  V.  Fuller,  33  S.  Ct.  833,  229  U.  S.  322,  57 
L.  Ed.  1206,  affirming  decree  (C.  O.)  The  Michi- 
gan Telephone  Tax  Oases,  185  F.  634. 

^=:»195.  -*-  Restrictions  on  exemptions. 

See  45  Cent.  Dig.  Tax.  S3  312.  313. 

Act  Fla.  Jan.  6,  1855,  to  encourage  a  liberal 
system  of  internal  improvements,  granted  to  a 
railroad  company  an  exemption  from  taxation 
for  a  specified  period.  The  franchise  of  the 
company  passed  oy  several  conveyances  to  an- 
other company,  the  charter  of  which  confirmed 
the  exemption  for  the  remainder  of  the  period. 
JBy  further  conveyance,  the  property,  franchises, 
rights  and  privileges  of  the  latter  company  pass- 
ed to  the  Fensacola  Railway  Company,  and  by 
its  charter  (Act  ETa.  Feb.  27,  1877,  §  2),  vested^ 
in  it  as  though  it  were  originally  granted  to  or 
acquired  by  the  company.  They  were  transfer- 
red by  it  to  the  Louisville  &  Nalhville  Railway 
Company.  Held,  that  the  act  of  1877,  confirm- 
ing the  exemption,  was  in  contravention  of 
Const.  Fla.  1868,  art  12,  §  1;  and  Id.  art.  13, 
f  24,  restricting  exemption  from  taxation  to 
property  used  for  religious,  educational,  or  char- 
itable purposea — Louisville  &  N.  R.  Co.  v. 
Palmes,  109  U.  S.  244,  3  S.  Ct  193,  27  L.  Ed. 
922. 

Const  Fla.  1868,  art.  12,  §  1,  and  Id.  art 
13,  §  2,  prohibited  the  legislature  from  granting 
corporations  exemptions  from  taxation  except 
for  property  used  for  religious,  educational,  or 
charitable  puri>oses.  Heldy  that  Acts  1872  and 
1875,  chartering  certain  railroad  companies  and 
exempting  them  from  taxation,  were  in  contra- 
vention of  the  constitution,  and  therefore  void. 
—Id. 

Under  the  provision  in  the  Arkansas  con- 
stitution, declaring  that  "all  laws  exempting 
property  from  taxation  other  than  is  provided" 
therein  "shall  be  void,"  the  exemption  in  the 
statute  of  1883,  relative  to  the  assessment  of 
taxes  on  railroad  property,  of  ''embankments, 
tunnels,  cuts,  ties,  trestles,  or  bridges,*'  is  void, 
as  not  being  within  the  classes  of  property  to 
which  the  exemption  from  taxation  is  restricted 
by  the  constitution ;  and  a  tax .  levied  under 
the  act  on  the  value  of  the  whole  property  of  a 
railroad  is  valid.— Little  Rock  &  Ft.  S.  Ry.  v. 
Worthen,  120  U.  S.  97,  7  S.  Ct.  469,  80  L.  Ed. 
588. 

The  rule  of  strict  construction  is  just  as 
applicable  when  determining  whether  words  of 
restriction  found  in  the  fundamental  law  are  in- 
tended to  operate  as  a  limitation  on  the  legisla- 
tive power  to  grant  contract  exemptions  from 
taxation  as  where  the  question  is  whether  the 
particular  terms  of  an  allowed  contract  did  or 
did  not  embrace  an  exemption  from  taxation. — 
(1912)  Ferryman  v.  Board  of  Trustees  of  'Whit- 
man College,  32  S.  Ct.  147.  222  U.  S.  334,  56 
L.  Ed.  225,  reversing  decree  (C.  C.  1907)  Board 
of  Trustees  of  Whitman  College  v.  Berryman, 
156  F.  112. 

^=»197.   Statutory  provisions  in  general. 

See  46  Cent  Dig.  Tax.  IS  316,  816. 

The  charter  of  the  Gulf  &  Ship  Island  Rail- 
road Company  granted  by  Act  Miss.  Feb.  23, 
1882,  even  if  it  be  considered  as  a  revival  of  the 
rights   and  privileges  which   had   formerly   be- 


longed to  a  company  chartered  in  1850,  is  taken 
subject  to  the  provision  of  Const.  Miss.  1869, 
which  requires  the  property  of  such  corpora- 
tions to  be  taxed,  Hkc  that  of  individuals,  in 
•proportion  to  its  value.—Gulf  &  S.  I.  R.  Co.  v. 
Hewes,  22  S.  Ct  26, 183  U.  S.  66,  46  L.  Ed.  86. 

^=s»198.  Exemptiona  in  eorporate  char- 
ters. 

See  46  Cent  Dig.   Tax.  I  S17. 

Act  Ky.  April  22,  1882,  amending  the  char- 
ter of  the  Louisville  Water  Company  so  as  to 
exempt  it  from  taxation  of  any  kind,  was  re- 
pealed by  the  act  of  May  17,  1886,  revising  the 
generaT  revenue  laws  of  the  state,  and  declaring, 
among  other  things,  that  "all  property,  real  and 
personal,  within  the  state  not  herein  expressly 
exempted,"  shall  be  taxed,  and  repealing  all 
acts  inconsistent  therewith,  whether  general  or 
special.— Louisville  Water  Co.  v.  Clark,  143  U. 
S.  1,  12  S.  Ct  346,  36  L.  Ed.  55,  affirming  de- 
cree Clark  V.  Louisville  Water  Co.,  90  Ky.  515, 
14  S.  W.  502. 

The  power  of  a  county  to  tax  the  property 
of  a  railroad  company,  under  a  provision  in  the 
charter  of  the  company  giving  the  power  of  tax- 
ation to  municipal  corporations,  is  not  affected 
by  the  fact  that  the  charter  was  granted  be- 
fore the  county  was  organized  as  a  municipal 
corporation. — Central  Railroad  Sb  Banking  Co. 
V.  Wright  17  S.  Ct.  80,  164  U.  S.  327,  41  L.  Ed. 
454. 

A  provision,  in  the  charter  of  a  railroad 
company,  that  the  railroad  and  its  appurtenanc- 
es shall  not  be  taxed  higher  than  a  fixed  rate, 
followed  by  provisions  regulating  the  taxation 
of  the  {>reperty  of  the  company  by  municipal 
corporations,  amounts  to  a  limitation  on  state 
taxation.>-Id. 

A  provision,  in  the  charter  of  a  railroad 
company,  denying  to  municipal  corporations  the 
power  to  tax  its  stock,'*  but  giving  them  power 
to  tax  "any  property,  real  or  personal,*'  of  the 
company,  is,  m  effect,  a  denial  of  power  to  tax 
the  shares  of  stock  in  the  hands  of  stockholders. 
—Id. 

Capital,  in  whatever  form  invested,  appro- 
priate to  the  purpose  of  the  company,  and  not 
merely  the  shares  held  by  stockholders,  must  be 
regarded  as  meant  by  the  word  "stock,"  as  used 
in  a  provision  of  a  railway  charter  that  the 
stock  of  the  company  and  its  branches  shall  be 
exempt  from  taxation  for  seven  years,  and  after 
that  shall  be  subject  to  a  tax  not  exceeding  a 
given  per  cent,  upon  the  net  proceeds  of  their 
investments,  in  view  of  the  recognition  in  other 
provisions  of  the  charter'  of  the  distinction  be- 
tween capital  stock  and  "shares,"  and  of  at  least 
60  years*  legislative  and  executive  acquiescence 
in  reading  this  partial  exemption  as  applicable 
to  the  capital  stock  of  the  company,  and  of  a 
series  of  decisions  of  the  highest  state  court, 
holding  either  that  t|ie  whole  of  the  capital  was 
exempt,  in  whatever  form  invested,  or  so  much 
of  the  investment  as  corresponded  in  value  to 
the  authorized  capital  stock.  Decree,  Georgia  R. 
&  Banking  Co.  v.  Wright  (C.  C.  1904)  132  F. 
912,  affirmed.— Wrieht  v.  Georgia  R.  &  Banking 
Co.,  30  S.  Ct.  242,  216  U.  S.  420.  54  L.  Ed.  544. 

The  excess  of  the  value  of  a  railway  and' 
its  appurtenances  over  the  nominal  value  of  its 
authorized  capital  stock,  the  result  of  natural 
increase  in  the  value  of  such  property,  and  of 
renewals,  alterations,  xand  betterments  made 
from  time  to  time  is  included  in  the  partial  ex- 
emption from  taxation  under  the  charter  provi- 
sion that  the  stock  of  the  company  and  its 
branches  shall  be  wholly  exempt  for  seven  years, 
and  after  that  shall  be  subject  to  a  tax  not  ex- 
ceeding a  given  per  cent,  on  the  net  proceeds  of 
their  investments ;  the  legislative  purpose  being 
otherwise  plain  that  the  authorized  capital  be 
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adequate  to  the  oonstructioii  and  equipment  of 
the  roads.— Id. 

^s»199«  Exemption     hj     Umitatioa     of 
amount  of  tax. 

See  46  Cent  Dig.  Tax.  I  318. 

An  exemption  in  a  railroad  charter  from  any 
tax  which  will  reduce  the  dividends  helow  a  cer^ 
tain  percentage  is  not  void  for  uncertainty,  al- 
though no  limit  of  capital  stock  is  fixed,  and  no 
means  provided  for  fixing  the  same  or  ascertain- 
ing the  dividends.— Mobile  &  O.  R.  Co.  v.  Stote 
of  Tennessee,  153  U.  S.  486,  14  S.  Gt.  96S,  38 
L.  Ed.  793. 

^s»200.  Exemption   hj  eommntatfon  of 


See  46  Cent.  Dig.  Tax.  I  S19. 

Under  Laws  Dak.  1883,  c.  99,  which  pro- 
vided for  the  taxation  of  railroad  property  based 
on  the  gross  earnings,  to  be  "in  lieu  of  any  and 
all  other  taxes  upon  any  railroads.  *  *  *  or 
upon  any  other  property  situated  in  this  terri- 
tory, belonging  to  the  corporation  owning  or  op- 
1>erating  such  railroads,"  and,  further,  that  "the 
ands  of  any  railroad  company  shall  become  sub- 
ject to  taxation  in  the  same  manner  as  other 
similar  property  as  soon  as  the  same  are  sold, 
leased,  or  contracted  to  be  sold  or  leased,"  the 
lands  granted  to  aid  in  the  construction  of  the 
Northern  Pacific  Railroad  while  owned  by  the 
company,  and  not  leased,  etc.,  were  not  taxa- 
ble except  as  provided  therein,  although  no  oart 
of  the  tax  when  collected  was  distributea  to 
counties  in  which  lands  were  situated,  but 
fhrough  which  the  line  of  road  did  not  pass. — 
McHenry  v.  Alford,  18  S.  Ct  242.  168  U.  S. 
661,  42  L.  Ed.  614. 

Land  granted  to  aid  in  the  construction  of 
a  railroad,  and  mortgaged  by  the  company  to  se- 
cure the  money  with  which  the  road  was  built, 
while  still  owned  by  the  company,  is  property 
which  contributes  to  the  earnings  of  the  road  in 
such  sense  that  a  statute  providing  for  the  tax- 
ation of  all  property  of  the  company,  including 
such  lands,  by  a  tax  on  the  "gross  earnings  aris- 
ing from  the  operation  of  such  road,"  is  not  in- 
valid, as,  in  effect,  exempting  such  lands  from 
taxation.— Id. 

^s»204.   Constraetion   and  operation    of 
exemptions  in  eeneral* 

See  46  Cent  Dig.  Tax.  ||  821-32S,  S26,  882,  888. 

The  Southwestern  Railroad  Company  was 
exempted  by  its  charter  (Act  Ga.  Dec.  14,  1845, 
f  14)  from  taxation  higher  than  one-half  of  one 
per  cent,  upon  its  annual  net  income.  Parts  of 
two  other  railroads  were  acquired  by  it  under 
legislative  authority  (Acts  Ga.  Dec.  19,  1859, 
and  Dec.  18,  1660),  with  the  proviso  that  they 
should  be  subject  to  the  same  tax  that  the  rest 
^  of  the  Southwestern  Railroad- is  required  to  pay, 
and  such  additional  tax  as  the  legislature  mi^nt 
thereafter  impose.  Held,  that  an  exemption 
from  taxation  mast  be  expressed  in  clear  and 
unambiguous  language,  and  that  neither  of  the 
acquired  roads  partake  of  the  exemption  granted 
to  the  Southwestern  Company.— Southwestern 
R.  Co.  V.  Wright,  116  U.  &  231,  6  S.  Ct  376, 
29  L.  Ed.  626. 

Act  La.  April  28, 1853,  incorporating  a  rail- 
road company,  provided  in  section  2  that  the 
capital  stock  should  be  exempt  from  taxation, 
and  that  its  road,  warehouses,  rolling  stock,  etc., 
should  be  exempt  for  10  years  after  the  comple- 
tion of  the  road  within  the  state.  Held,  that 
there  was  no  exemption  of  such  property  be- 
fore the  completion  of  the  road.— vicksburg,  S. 
&  P.  R.  Co.  V.  Dennis,  116  U.  S.  665,  6  S.  Ct 
625,  29  li.  Ed.  770. 

Exemption  from  taxation  is  a  franchise. — 
State  of  New  Jersey  v.  Wright,  117  U.  S.  648, 
6  S.  Ct.  907,  29  L.  Ed.  1021. 

A  legislature  will  not  be  held  to  have  sur- 
rendered the  taxing  power  unless  its  intention 
to  do  so  is  expressed  In  unmistakable  terms. — 


Chicago^  B.  ft  K.  C.  R.  Co.  r.  State  of  ftlis- 
souri  ex  rel.  GuflPey,  122  U.  S.  561,  7  S.  Ct 
1300,  30  I«.  Ed.  1135,  rehearing  denied  120  U. 
S.  569,  7  S.  Ct.  693,  30  L.  Ed.  732;  New  Or- 
leans C!ity  ft  Ll  R.  (JO.  r.  City  of  New  Orleans, 
143  U.  S.  192,  12  S.  Ct  406,  36  U  Ed.  121, 
affirming  judgment  40  La.  Ann.  587,  4  South. 
512,  and  distinguishing  Gordon  v.  Appeal  Tax 
Court  44  U,  S.  (3  How.)  133,  11  Ll  Ed.  529. 

Section  8  of  the  charter  of  the  T.  ft  M.  V. 
R.  Co.,  granted  by  the  legislature  of  Mississippi, 
February  17,  1882  (Laws  Miss.  1882,  p.  838). 
provided  that  all  the  property  of  that  company 
m  the  state  necessary  to  the  exercise  of  the 
powers  granted,  "shall  be  exempt  from  taxation 
for  a  term  of  twenty  years  from  the  comple- 
tion of  said  railroad  to  the  Mississippi  river, 
but  not  to  extend  beyond  twenty-five  vears  from 
the  date  of  the  approval  of  this  act."  Rev.  Code 
Miss.  I  608,  in  force  at  the  time,  provided  that 
no  railroad  company  should  be  suDject  t^  taxa- 
tion during  construction,  but  that  parts  of  the 
road  completed  and  operated  for  profit  should  be 
taxed.  Held,  that  the  exemption  given  by  the 
charter  was  to  begin  from  the  completion  of  the 
road  to  the  Mississippi  river  only,  and  not  dur- 
ing its  construction,  and  that  parts  of  the  road 
completed  and  in  operation  before  that  time  were 
taxable.— Yazoo  ft  M.  V.  R.  Co.  v.  Thomas,  132 
U.  S.  174.  10  S.  Ct.  68,  33  L.  Ed.  302. 

The  act  of  Dakota  territory  of  March  9, 
1883  (Laws  1883,  c.  99),  imposed  a  percentage 
tax  on  the  gross  earnings  of  railroad  companies 
in  lieu  of  all  taxation.  This  act  was  superseded 
by  the  act  of  March  7,  1889,  which  provided  for 
a  like  percentage  tax  on  any  company  accept- 
ing its  provisions,  but  as  a  condition  of  such 
acc^tance  this  act  required  payment  within 
30  days  from  its  passage,  of  all  arrearages  due 
under  the  act  of  1883.  It  was  provided  further 
that  any  company  failing  to  comply  with  the 
provisions  of  the  act  should  immediately  become 
subject  to  taxation  on  its  property  in  the  same 
manner  as  individuals.  If  an  acceptance  were 
filed  after  February  15th,  and  before  August 
15th,  in  any  year,  the  percentage  tax  under  the 
new  law  was  to  be  paid  on  or  before  the  latter 
date.  This  act,  however,  was  repealed  Novem- 
ber 2,  1889,  by  the  repugnant  provisions  con- 
tained in  the  constitution  of  North  Dakota,  as 
approved  by  congress.  Held,  that  the  Northern 
Pacific  Company,  which  paid  its  arrearages 
within  the  30  days,  and  filed  its  acceptance  be- 
fore August  15th,  but  failed  to  pay  the  percent- 
age tax  which  fell  due  on  that  date,  immediate- 
ly became  subject  to  assessment  on  its  lands  in 
the  various  counties,  and  an  assessment  accord- 
ingly made  before  the  repeal  of  the  percentare 
law  was  not  invalidated  by  such  repeal. — Nortn- 
em  Pac.  R.  Co.  v.  Clark,  153  U.  S.  252,  14  S. 
Ct.  809,  38  L.  Ed.  706. 

An  exemption  from  taxation  is  never  pre- 
sumed, but  must  be  desrly  granted.—Phcenix 
Fire  ft  Marine  Ins.  Co.  of  Memphis  r.  State  of 
Tennessee,  161  U.  S.  174,  16  S.  Ct  471,  40  Ll 
Ed.  660. 

A  tax  exemption  and  not  merely  a  guard 
against  alienation,  which  would  fall  when  re- 
strictions on  alienation  were  removed,  was  made 
by  Act  June  28,  1898,  under  which  lands  allot- 
ted in  severalty  to  members  of  the  Choctaw  and 
Chickasaw  tribes  were  nontaxable  while  the  ti- 
tle remained  in  the  original  allottees. — (1912) 
Choate  v.  Trapp,  32  S.  Ct  566,  224  U.  8.  665, 
56  L.  Ed.  941,  reversing  decree  (1911)_114  P. 
709,  28  Okl.  517 ;  (1912)  Gleason  v.  Wood,  32 
S.  Ct  571,  224  U.  S.  679,  56  L.  Ed.  947,  revers- 
ing decree  (1911)  114  P.  703,  28  OkL  502. 

Any  doubt  as  to  whether  tax  exemption  in 
Act  June  28,  1898,  allotting  lands  in  severalty 
to  Choctaw  and  Chickasaw  tribes  was  a  person- 
al privilege,  or  an  incident  attached  to  the  land, 
must  be  resolved  in  favor  of  the  patentees.— Id. 

^s»805.  IrroTOoability  of  exemptioaak 
Bee  tf  Cent  Dig.  Tax.  ||  SS8-UL 
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— *  In  ceneral* 

See  46  Cent.  Dig.  Tax.  |  338. 

A   state   statute   exempting   from  taxation 

groperty  already  owned  by  a  grand  lodge  of 
(asons  does  not  constitute  an  irrep^able  con- 
tract, but  is  a  mere  gratuity,  which  the  state 
can  withdraw  at  any  time.— Grand  Lodge  of 
State  of  Louisiana  v.  Ci^ir  of  New  Orleans,  17 
S.  Ct.  523,  166  U.  S.  14S.  41  L.  Ed.  951. 

^=»907.  —  EkemptioBfl     ia     corporate 
oliarters. 

See  46  Cent.  Dig.  Tax.  |  338. 

The  charter  of  a  Kentucky  bank,  granted 
in  1833,  contained  a  provision  as  to  the  mode 
of  taxation  of  the  bank,  and  fixed  a  limit  be- 
yond which  it  should  at  no  time  be  taxed.  The 
charter  was  renewed  from  time  to  time  there- 
after, the  last  time  being  in  1880.  In  1856  the 
legislature  passed  an  act  (Gen.  St.  Ky.  c.  68, 
§  8)  'providing  that  all  charters  thereafter  grant- 
ed should  be  subject  to  amendment  or  repeal 
at  the  will  of  the  legislature,  unless  a  contrary 
intent  was  plainly  expressed  therein.  Held 
that,  conceding  that  the  extension  of  1880  car- 
ried with  it  into  the  new  period  the  limitation 
of  the  old  charter  of  the  bank  as  to  taxation, 
still  the  charter  as  thus  extended  was  subject 
to  repeal  under  the  statute  of  1856,  there  being 
no  contrary  provision  in  the  act  of  extension, 
and,  as  the  power  to  repeal  it  as  a  whole  in- 
cluded the  power  to  repeal  any  provision  in  it, 
such  limitation  did  not  constitute  an  irrevocable 
ccmtract,  preventing  the  state  from  increasing 
the  rate,  or  changing  the  mode,  of  taxation. — 
City  of  Louisville  v.  Bank  of  Louisville,  19  S. 
Ct,  753,  174  U.  S.  439,  43  L.  Ed.  1039. 


— —  ReservatioA  of  power  to  al- 
ter or  amend* 

See  46  Cent.  Dig.   Tax.   I  340. 

The  purchaser,  at  foreclosure,  of  the  prop- 
erty of  a  railroad  company  which  had  been  held 
under  a  charter  exemption  from  taxation,  de- 
riving its  rights  other  than  its  title  to  the  prop- 
erty acquired  at  the  sale,  from  the  acts  of  1871- 
77,  creating  such  purchaser  a  corporation,  etc., 
was  subject  to  the  constitution  and  laws  then  in 
force  reserving  to  the  legislature  the  power  to 
alter  or  amend  any  charter  or  certificate  of  in- 
corporation.— Chesapeake  &  O.  Ry.  Co.  v.  Mil- 
ler, 114  U.  S.  176,  5  S.  Ct  813,  29  L.  Ed.  121. 


— —  Consideration* 

See  45  Cent  Dig.  Tax.  9  841. 

The  fact  that  a  charter  amendment,  grant- 
ing an  exemption  to  a  water  company,  also  im- 
posed upon  it  the  duty  of  furnishing  to  the 
city,  free  of  charge,  -all  water  needed  for  fire 
protection,  did  not  prevent  a  subsequent  revenue 
act  from  operating  as  a  repeal  of  the  exemption, 
since  the  obligation  would  fall  together  with 
the  exemption.— Louisville  Water  Co.  v.  Clark, 
143  U.  S.  1,  12  S.  Ct.  346,  36  L.  Ed.  55,  affirm- 
ing decree  Clark  v.  Louisville  Water  Co.,  90 
Ky.  515,  14  S.  W.  502. 

Revoeation    or    other    temina* 
tion. 
See  46  Cent  Dig.  Tax.  If  834-837. 

Exemption  from  taxation  is  a  franchise,  and 
nonuser  consisting  in  the  acquiescence  in  actual 
taxation  through  a  period  of  nearly  60  years 
will  raise  a  conclusive  presumption  of  surren- 
der.—State  of  New  Jersey  v.  Wright,  117  U.  S. 
648,  6  S.  Ct.  907,  29  L.  Ed.  1021. 

Act  Minn.  May  22^  1857,  granting  a  portion 
of  the  public  lands  given  to  the  territory  fpr 
railroad  purposes  to  a  certain  railroad  com- 
pany, provided  that  the  lands  so  granted  should 
be  exempt  from  taxation  until  "sold  and  con- 
veyed'* by  the  company,  and  that,  in  considera- 
tion of  the  grant,  the  company  should  pay  Ito  J 


the  territoiy  or  state  8  per  cent,  of  its  gross 
earnings.  Meld,  that  the  words  ''sold  and  con- 
veyed" were  satisfied,  so  as  to  terminate  the  ex- 
emption, when  the  railroad  company  had  re- 
ceived full  payment  for  the  lands,  and  had  ex- 
ecuted an  instrument  by  which  all  its  equitable 
and  substantial  interest  in  them  was  transfer- 
red.—Winona  &  St  P.  Land  Co.  v.  State  of 
Minnesota,  159  U.  S.  526,  16  S.  Ct  83,  40  L. 
Ed.  247. 

The  Kentucky  statute  of  April  22,  1882, 
exempting  the  property  of  the  Louisville  water 
company  from  taxation,  and  requiring  it  to  fur- 
nish water  free  for  public  purposes,  was  valid, 
and  the  exemption  continued  in  force  until  the 
general  revenue  law  went  into  effect,  in  Sep- 
tember, 1886 ;  and  the  taxes  for  that  year  which 
had  already  been  assessed,  were  therefore  not 
collectible  from  the  water  company.— Louisville 
Water  Co.  v.  Commonwealth  of  Kentucky,  18  S. 
Ct  571,  170  U.  S.  127,  42  L.  Ed.  975. 

The  withdrawal  of  a  repealable  exemption 
from  state  taxation  of  the  property  of  a  re- 
organized railway  company,  if  any  such  exemp- 
tion existed,  was  effected  by  Acts  Md.  1896,  c. 
120,  which  directs  a  new  assessment  for  taxa- 
tion of  the  property  in  the  state,  and  expressly 
declares  that  the  property  of  every  railroad 
shall  be  assessed  for  county  and  municipal  pur- 
poses, and  contains  a  broviso  that  nothing  there- 
in contained  shall  be  neld  to  discharge,  release, • 
or  impair  any  irrepealable  contract  or  obliga- 
tion then  existing  which  sufficiently  evidences 
the  legislative  intent  to  repeal  exemptions  from 
taxation  which  were  not  protected  by  binding 
contracts  beyond  legislative  control,  and  to  bring 
all  property  within  the  taxing  power  of  the 
state.  Decree  (1905)  135  F.  977,  70  C.  C.  A. 
287,  reversed.— Wicomioo  County  Obm'rs  v. 
Bancroft,  27  S.  Ct  21,  203  U.  S.  112,  51  L. 
Ed.  112, 

The  partial  exemption  from  taxation  under 
a  charter  provision  that  the  stock  of  a  railway 
company  and  its  branches  shall  be  wholly  ex- 
empt for  seven  years,  "and  after  that"  shall 
be  subject  to  a  tax  not  exceeding  a  given  per 
cent  on  the  net  proceeds  of  their  investments, 
cannot  be  regarded  as  limited  to  the  36  years 
during  which  the  company  was  to  have  ex- 
clusive rights  within  a  defined  territory,  on  the 
theory  that  the  words  "and  after  that"  do  not 
mean  "thereafter,"  and  do  not  refer  to  the  lim- 
itation immediately  preceding,  but  to  the  36 
years*  limitation  of  the  exclusive  right  regulated 
by  the  preceding  part  of  the  same  section  of  the 
charter.  Decree,  Georgia  R,  &  Banking  Co.  v. 
Wright  (C.  C.  1904)  132  F.  912,  affirmed.— 
Wright  V.  Georgia  R.  &  Banking  Co.,  30  S.  Ct 
242,  216  U.  S.  420,  54  L.  Ed.  544. 

A  charter  exemption  from  taxation  wliich 
has  ceased  and  become  void  for  failure  to  con- 
struct a  railroad  within  the  time  limited  by  its 
charter  cannot  be  revived  by  a  subsequent  stat- 
ute, enacted  when  the  state  Constitution  pro- 
hibited the  granting  of  special  privileges  with 
respect  to  taxation,  recognizing  the  legal  exist- 
ence of  the  railway  company  at  that  time,  and 
waiving  the  right  to  declare  a  forfeiture.  Judg- 
ment, State  V.  Chicago  Great  Western  Ry.  Co. 
(1908)  119  N.  W.  211,  106  Minn.  200,  affirmed. 
—Chicago  Great  Western  Ry.  Co.  v.  State  of 
Minnesota,  30  S.  Ct.  353,  216  U.  S.  234,  54  L. 
£d.  460. 

^s»211«  Nature   or  use  of  property  ex- 
ompt  in  general* 

See  46  Cent  Dig.  Tax.   fiS  347,  848,  864,  879. 

Acts  La.  1880,  No.  77,  §  48,  purporting  to 
tax,  not  the  capital  stock,  but  toe  shares  of 
shareholders  of  the  corporation,  by  assessing  tax 
against  them,  really  taxes  the  corporation  for 
its  capital  stock,  and  is  a  tax  witnin  the  pro- 
hibition of  its  charter,  exempting  it,  on  the  pay- 
ment of  a  certain  annual  sum,  from  all  other 
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taxes  and  licensefl.— City  of  New  Orleana  r. 
Houston,  119  U.  S.  286»  7  S.  Ct  198,  30  h.  Ed. 
411. 

^=s>214w  PnbHo  lands  crantecl  in  aid  of 
railroada  or  other  improTO-* 
ments* 

See  4S  Cent.  Dig.  Tax.  I  854. 

Under  Act  July  27,  1866,  chartering  the 
Atlantic  &  Pacific  Railroad  Company,  which 
grants  to  such  company  a  right  of  way  "to  the 
extent  of  one  hundred  f^et  in  width  on  each  side 
of  said  railroad  where  it  may  pass  through  the 
public  domain,  including  all  necessary  grounds 
for  station  buildihgs,  workshops,  depots,  ma- 
chine shops,  switches,  side  tracks,  turntables, 
and  water  stations,"  and  provides  that  "the 
right  of  way  shall  be  exempt  from  taxation  with- 
in the  territories  of  the  United  States,"  the 
right  of  way  thereby  granted,  and  which  was 
exempted  from  taxation,  was  not  merely  the 
right  of  passage,  but,  whether  the  grant  is  held 
to  be  of  the  fee  or  of  an  easement,  was  real 
estate,  of  corporeal  quality,  to  which  all  sta- 
tion houses  and  other  buildings  erected  thereon 
became  attached  as  a  part  thereof,  and  such 
buildings  are  not  taxable  within  a  territory.  De- 
cree United  States  Trust  Co.  of  N.  T.  t.  Atlantic 
&  P.  R.  Co.,  47  P.  725,  8  N.  M.  673.  affirmed.— 
Territory  of  New  Mexico  t.  United  States  Trust 
-  Co.  of  New  York,  19  S.  Ct  IfiS,  172  U.  S.  171. 
43  L.  Ed.  407. 

Section  2  of  the  act  of  July  27,  1866,  char- 
tering the  Atlantic  &  Pacific  Railroad  Com- 
pany provides:  "That  the  right  of  way  through 
the  public  lands  be,  and  the  same  la  hereby 
granted,  to  the  said  ♦  ♦  ♦  company  •  ♦  • 
for  the  construction  of  a  railroad  and  telegraph 
line  as  proposed.  ♦  •  •  gaid  way  is  granted 
to  said  railroad  to  the  extent  of  one  hundred 
feet  in  width  on  each  «ide  of  said  railroad  where 
it  may  pass  through  the  public  domain,  *  *  * 
and  the  right  of  way  shall  be  exempt  from  tax- 
ation within  the  territories  of  the  United  States." 
Held,  that  the  exemption  from  taxation  was  of 
the  same  right  of  way  therein  granted  through 
public  lands,  and  did  not  extend  to  right  of  way 
through  private  lands  otherwise  acquired  by 
the  company.^Territory  of  New  Mexico  v.  Unit- 
ed States  Trust  Co.  of  New  York,  19  S.  Ct  784, 
174  U.  S.  546,  43  L.  Ed.  1079. 

^s»216«  Bonds  or  other  seovritiofl  issned 
by  United  States. 
See  46  Cent  Dig.  Tax.  I  862. 

United  States  treasury  cfaeeki,  or  orders 
issued  for  interest  accrued  upon  registered 
bonds  of  the  United  States,  wfiere  intended  for 
immediate  payment,  may  be  taxed  by  a  state, 
in  the  hands  of  the  owner,  without  violating 
Rev.  St  U.  S.  §  3701  ^U.  S.  Comp.  St  1901, 

§.  24801,  exempting,  obligations  of  the  United 
tates  from  state  taxation.  Judgment  (1903) 
72  P.  920.  139  Cal.  205,  6  L.  R.  A.  (N.  S.)  608. 
96  Am.  St  Rep.  100,  affirmed.— Hibemia  Sav- 
ings ft  Loan  Soc  v.  City  and  County  of  San 
Francisco,  26  S.  Ct  265.  200  U.  S.  310,  50 
L*.  Ed.  495,  4  Ann.  Cas.  934. 

^s»219.  Property  of  indiTidnnla  in  gen- 
eraL 
See  46  Cent  Dig.  Tax.  |9  S58,  86»,  S61 

Money  which  one  has  in  the  bank  is  not  ex- 
empt from  taxation  because  it  was  derived  from 
his  salary  as  a  federal  officer;  it  losing  its 
identity  as  salary  when  it  has  been  paid  to  him 
and  come  into  his  possession.  Judgment  (1908) 
83  N.  E.  6,  197  Mass.  99,  125  Am.  St  Rep. 
330,  affirmed.— Dyer  v.  City  of  Melrose,  80  S. 
•  Ct  410,  215  U.  S.  594,  54  L.  Ed.  341. 

^3»228.  SaYings     banks     and     deposits 
therein* 
Bee  46  Cent  Dig.  Tax.  I  W. 

An  exemption  of  the  shares  of  stock  in  a 
bank  from  general  taxation  upon  the  payment  of 


an  annual  tax  of  a  certain  per  cent  doen  not 
exempt  the  surplus  and  undivided  profits. — 
Bank  of  Commerce  v.  State  of  Tennessee.  161 
U.  S.  134,  16  S.  Ct  456,  40  L.  Ed.  645. 

A  provision  in  a  bank  charter  that  it  shall 
pay  to  the  state  an  annual  tax  of  one-half  of  1 
per  cent,  on  each  share  of  the  capital  stock 
subscribed,  which  shall  be  in  lieu  of  all  other 
taxes,  exempts  the  shares,  but  not  the  corpora- 
tion and  its  property,  from  further  taxation.— 
Shelby  County  v.  Union  &  Planters*  Bank,  161 
U.  S.  149,  16  S.  Ct.  558,  40  L.  Ed.  650. 

^=»231«  Railroad  oompanieo  and  prop^ 
erty. 
See  46  Cent.  Dig.  Tax.  fl  S71-978. 

The  Southwestern  Railroad  Company  was 
exempted  by  its  charter  (Act  Dec.  14,  1845,  f 
14)  from  taxation  higher  than  one-half  of  1  per 
cent,  upon  its  annual  net  income.  By  Act  Feb. 
23,  1850.  it  was  authorized  to  construct  another 
branch  "under  the  rules  and  restrictions  as  they 
are  now  authorized  to  construct  said  South- 
western Railroad."  Hetd,  that  the  branch  line 
did  not  partake  of  the  exemption  in  tiie  char- 
ter.—Southwestern  R.  Co.  V.  Wright  116  U.  S. 
231,  6  S.  Ct  875,  29  L.  Ed.  626. 

Under  Act  Tenn.  Dec.  11,  1845,  incorporat- 
ing the  Nashville  &  Chattanooga  Railroad  Com- 
pany, and  providing,  in  section  38,  that  the  cap- 
ital stock  thereof  shall  be  forever  exempt  from 
taxation  while  the  road,  fixtures,  workshops, 
warehouses  rolling  stock,  etc.,  shall  be  exempt 
from  taxation  for  a  period  of  20  years  from  the 
completion  of  the  road,  shares  of  stock  in  the 
hands  of  holders  are  fprever  exempted  from  tax- 
ation in  the  state—State  of  Tennessee  v.  Whit- 
worth,  117  U.  B.  129,  6  S.  Ct  645,  29  I«.  Ed. 
830. 

A  so-called  branch  railroad  built  under  Act 
Mo.  March  21,  1868,  under  which  the  so-called 
branches  are  managed  separately  from  the  main 
line,  and  have  distinct  stock,  and,  although 
there  is  but  one  board  of  directors,  that  board 
is  required,  in  all  matters  "directly  and  specially 
affecting  tne  interests"  of  the  branch  road,  to 
follow  the  instructions  of  the  stockholders  of 
the  branch,  is  substantially  an  independent 
road;  and  such  a  branch  built  by  a  company 
which  was  incorporated  under  a  charter  ex- 
empting its  stock  from  taxation  previous  to  the 
constitution  of  1865,  which  allows  no  such  ex- 
emption, is  not  entitled  to  the  benefit  of  such  ex- 
emption.—Chicago,  B.  &  K.  C.  R.  Co.  V.  State 
of  Missouri.  122  U.  S.  561,  7  S.  Ct  1300,  30 
li.  Ed.  1135,  rehearing  denied  120  U.  S.  569.  7 
S.  Ct  603,  30  L.  Ed.  732. 

Act  N.  C.  Jan.  3,  1834,  incorporating  the 
W.  &  W.  R.  Co.,  provided  in  section  19  that 
such  road  should  be  free  from  taxation.  Subse- 
quent sections  authorized  the  construction  of 
branches,  and  provided  that  all  powers,  rights* 
and  privileges  conferred  by  preceding  sections 
in  respect  of  the  main  road  should  extend  there- 
to, in  the  laying  out  construction,  use,  and 
preservation  of  said  branches.  HM,  that  the 
privileges  extended  to  the  branches  were  lim- 
ited to  the  purposes  enumerated,  and  did  not  ex- 
empt the  branch  lines  from  taxation. — Wilming- 
ton &  W.  R.  Co.  V.  Alsbrook,  146  U.  S.  279,  13 
S.  Ct  72,  36  L.  Ed.  972,  afiirming  Judgment  110 
N.  C.  137,  14  S.  B.  652. 

Act  Ga.  Dec.  14,  1835,  amending  the  cha]^ 
ter  of  the  Central  Railroad  ft  Banking  Com- 
pany, provides  (section  18)  that  the  **raUroad 
and  the  appurtenances  of  the  same"  shall  not 
be  taxed  higher  than  one-half  of  1  per  cent  upon 
its  annual  net  income,  that  "no  municipal  or 
other  corporation  shall  have  power  to  tax  the 
stock  of  said  company,  but  may  tax  any  prop- 
erty, real  or  i>ersonal,*'  of  the  company,  in  the 
ratio  of  taxation  of  like  property.  Held,  that 
the  power  of  cities  and  counties  through  which 
the  road  passed  to  tax  ito  property  extended  to 
all  property  of  the  road  within  their  jurigdiction* 
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and  was  not  limited  to  oroperty  not  included  in 
the  terms  "railroad  ana  appurtenances.** — Cen- 
tral Railroad  &  Banking  Co.  v.  Wright,  17  S. 
Ct.  80.  164  U.  S.  327,  41  U  Ed.  454. 

A  statute  exempting  from  taxation  all  prop- 
erty of  a  railroad  company  does  not  extend  to 
property,  not  necessary  for  its  business,  which 
it  acquires  under  authority  of  a  subsequent  stat- 
ute containing  no  exemption  clause. — Ford  v. 
Delta  &  Pine  Land  Co.,  17  S.  Ct.  230,  164  U.  S. 
662,  41  L.  Ed.  590,  affirming  decree  (C.  C.)  43 
F.  181. 

The  contract  arrangement  for  the  payment 
to  a  municipality  of  a  license  fee  on  each 
street  car,  modified  as  to  the  amount  of  such 
fees  under  the  authority  of  a  statute  accepted 
by  the  street  railway  company,  stating  that  such 
fees  should  be  taken  "in  full  satisfaction  for 
the  use  of  the  streets  or  avenues,"  does  not  ex- 
empt the  company  from  the  tax  imposed,  under 
Laws  N.  Y.  1809,  c.  712,  on  its  franchise.  Judg- 
ments 67  N.  E.  69,  174  N.  Y.  417,  63  L.  R.  A. 
884.  105  Am.  St.  Rep.  674.  affirmed,  and  80  N. 
y.  S.  85,  79  App.  Div.  183,  reversed.— People 
of  State  of  New  York  ex  rel.  Metropolitan  St. 
R.  Co.  V.  State  Board  of  Tax  Com'rs,  25  S.  Ct, 
705,  199  U.  S.  1,  50  L.  EM.  65,  4  Ann.  Cas. 
381;  People  of  State  of  New  York  ex  rel. 
Brooklyn  City  R.  Co.  v.  Same,  25  S.  Ct  713, 
199  U.  S.  48,  50  L.  Ed.  79;  People  of  Stote 
of  New  York  ex  rel.  Twenty-Third  St.  Ry.  Co. 
V.  Same,  26  S.  Ct.  715,  199  U.  S.  53.  50  L.  Ed. 
85. 

An  intention  to  exempt  from  a  franchise  tax 
cannot  be  gathered  from  the  provisions  of  a 
railway  charter  that  its  income  is  lawfully 
chargeable  with  certain  specified  expenses  and 
with  "every  other  cost  and  charge  properly  or 
necessarily  connected  with  the  maintenance  and 
operation  of  said  railway,"  with  dividends  and 
with  a  sinking  fund,  and  that  the  excess  of  in- 
come shall  be  divided  equally  between  the  gov- 
ernment and  the  stockholders,  where  a  subse- 
quent provision  exempts  the  property  from  tax- 
ation while  under  construction,  "provided  that, 
as  fast  as  completed  and  equipped,  the  completed 
arid  equipped  portion  shall  become  liable  to  such 
taxation,"  although,  when  the  charter  was  grant- 
ed, real  and  personal  property  were,  under  Haw. 
Rev.  Laws  i905,  $  1216,  assessed  for  taxation 
"separately  as  to  each  item  thereof  for  its  full 
value."— Honolulu  Rapid  Transit  &  Land  Co. 
v.  Wilder,  29  S.  Ct.  44,  211  U.  S.  137,  53  L. 
Ed.  121. 

Additional  taxation  of  railway  properties 
and  franchises  as  property  of  lessee  held  a  vio- 
lation of  irrepealable  exemptions  in  contract  of 
lessor  railroad  company  from  taxation,  notwith- 
standing distinctions  made  by  Code  Ga.  1861, 
between  usufruct  of  a  tenant  and  of  an  estate 
for  years. — Wright  v.  Central  of  Georgia  Ry. 
Co.,  35  S.  Ct  471,  236  U.  S.  674,  59  L.  Ed. 
781,  affirming  decree  (D.  C.)  Central  of  Georgia 
R.  Co.  V.  Wright,  206  F.  107.  ^ 

Irrepealable  contract  exemptions  in  railway 
charter  from  certain  taxes  exempt  railway  prop- 
erty from  additional  taxation  against  the  lessee. 
—Wright  V.  Louisville  &  N.  R.  Co.,  35  S.  Ct 
475,  236  U.  S.  687,  59  L.  Ed.  788,  modifying  de- 
cree 201  F.  1023,  119  C.  C.  A.  282. 

Railway  property  exempted  from  other  than 
specified  taxes  on  annual  income,  passing  to 
the  lessee,  includes  betterments  and  improve- 
ments on  the  demised  land,  rolling  stock  added 
by  lessees  which  under  the  lease  becomes  prop- 
erty of  the  lessor,  and  improvements  by  the 
lessor  before  the  lease. — ^Id. 


^S9236«  Manufaotoriea  mad 
Ins  oompaales. 

See  45  Cent.  Dig.  Tax.  {{  383-388. 


—  In  general. 

See  46  Cent.  Dig.  Tax.  8S  383-38S. 

The  articles  of  association  of  a  corporation 
stated  that  it  was  organized  to  conduct  the  busi- 
ness of  buying,  selling,  leasing,  and  operating 
mines  and  mining  claims,  and  smelting,  reduc- 
ing, and  refining  works ;  of  carrying  on  a  gen- 
eral mining,  milling,  and  smelting  business  in 
all  its  branches;  of  conducting  a  general  mer- 
cantile business,  by  buying  and  selling  such  mer- 
chandise, stores,  and  miners*  supplies  as  are 
usually  required  by  a  mining  camp ;  of  building 
roads  and  tramways  necessary  to  the  transporta- 
tion of  its  products  or  procuring  its  supplies; 
of  buying  and  selling  real  estate  required  for 
its  business ;  and  generally  to  do  all  things  in- 
cidental to  a  general  mining  business.  Held, 
that  it  was  not  a  "manufacturing  corporation," 
within  the  provision  of  Act  N.  T.  May  26,  1881, 
exempting  such  corporations  from  the  franchise 
tax  imposed  by  said  act.— Horn  Silver  Min. 
Co.  V.  People  of  State  of  New  York,  143  U.  S. 
305,  12  S.  Ct.  403,  36  L.  Ed.  164. 

^=s»841.  Charitable  or  beneTolent  instl- 
tntions,  and  property  nsed  for 
charitable  purposes. 

See  4S  Cent  Dig.  Tax.  89  889-393. 

After  the  division  of  a  township,  and  the 
formation  of  a  new  one.  which  was  afterwards 
incorporated  as  part  of  a  city,  the  poor  farm 
belonjring  to  the  old  township,  and  situated  with- 
in the  portion  which  remained,  was  authorized 
by  Act  N.  J.  Feb.  18,  1862  (Laws  1862,  c.  37, 
p.  52),  to  be  conveyed  to  the  new  corporation; 
and  it  was  enacted  that  the  poor  farm  * 'shall  be 
at  all  times  hereafter  liable  and  subject  to  tax- 
ation by  the  said  [old]  township,  ♦  ♦  ♦  so 
long  as  it  is  embraced  in  the  limits  of  the  said 
township."  Heldj  that  said  provision  was  re- 
pealed by  the  general  tax  law.  April  11.  1866 
(Revision,  p.  1150),  exempting  from  taxation  all 
property  used  for  charitable  purposes,  and  re- 
pealing all  other  acts,  whether  special  or  local, 
or  otherwise,  inconsistent  therewith. — William- 
son V.  State  of  New  Jersey,  130  U.  S.  189,  9 
S.  Ct  453,  32  L.  Bd.  915. 

^=^244.  Religions  sooieties  and  institu- 
tions, and  property  nsed  for  re- 
ligions purposes. 

See  46  Cent.  Dig.  Tax.  IS  405-414. 

Act  Con^.  March  3,  1875,  c.  162  (18  Stat. 
503),  authorizing  the  levy  of  taxes  for  the  sup- 
port of  the  government  of  the  District  of  Co- 
lumbia, exempts  from  taxation  *'church  build- 
ings and  grounds  actually  occupied  by  such 
buildings,"  but  provides  that,  if  any  portion  of 
any  building  or  grounds  shall  be  used  to  secure 
a  rent  or  income,  or  for  any  business  purpose, 
such  portion  shall  be  taxed  against  the  owner. 
Act  July  12.  1876,  c.  180,  and  March  3,  1877, 
c.  117  (19  Stat.  85.  399),  are  to  the  same  eflf«<t, 
though  differing  somewhat  in  form,  //eld,  that 
where  a  church  was  built  at  one  end  of  a  piece 
of  land,  so  as  to  enable  the  ecclesiastical  au- 
thorities to  derive  an  income  from  the  lease  or 
sale  of  the  lots  at  the  other  end,  such  lots  were 
not  exempt  from  taxation,  though  a  part  of  the 
inclosure  in  which  the  church  stood.--01bbons  v. 
District  of  Columbia,  116  U.  S.  404,  6  S.  Ct. 
427,  29  L.  Ed.  680. 

^=»247.  Transfer  of  exemption  or  of 
property  exempt. 

See  45  Cent  Dig.  Tax.  |8  326-830. 

A  statute  granted  to  a  corporation  exemp- 
tion from  taxation  for  a  certain  period.  The 
''franchises,  privileges,  and  immunities'*  of  this 
road  were  later  sold  to  the  P.  &  L.  Railroad 
Company,  the  charter  of  which  confirmed  the 
exemption  for  the  remainder  of  the  period.  By 
a  subsequent  conveyance,  the  "property,  rights, 
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franchises,  privileges,  and  immunities"  of  the 
latter  company  passed  to  the  P.  Railroad  Com- 
pany, and  by  its  charter  vested  in  it  as  though 
the  same  were  originally  granted  or  acquired 
thereby.  By  another  conveyance,  all  the  **fran- 
chises,  rights,  property,  etc.,**  of  the  P.  Railroad 
Company  were  conveyed  to  plain tiflf  company. 
Held,  that  the  exemption  from  taxation  did  not 
pass  by  virtue  of  the  conveyance  by  the  P.  Com- 
pany, and  that  plaintiff  was  therefore  liable  for 
taxes.— Louisville  &  N.  B.  Co.  v.  Palmes,  109 
U.  S.  244,  3  S.  Ct.  193,  27  Lr.  Ed.  922.' 

Where  a  state  legislature  authorizes  the 
formation  of  a  railroad  company,  to  be  a  body 
corporate  for  certain  purposes  and  provides  by 
its  charter  that  it  shall  be  exempt  from  taxa- 
tion for  a  certain  period  of  time  from  and  after 
its  completion,  the  exemption  from  taxation  is  a 
personal  privilege  of  the  very  corporation  specif- 
ically referred  to,  and  ceases  with  it,  unless  the 
express  and  clear  intention  of  the  law  requires 
the  exemption  to  pass  as  a  continuing  franchise 
to  a  successor. — MTemphis  &  L.  R.  R.  Co.  v.  Ber- 
ry. 112  U.  S.  609,  5  S.  Ct.  299,  28  L.  Ed.  831. 

Act  W.  Va.  March  1,  1866,  passed  to  incor- 
porate a  railroad  company  for  the  purpose  of 
comi)leting  a  road  originally  begun  by  the  state, 
provided  that  no  taxation  'upon  the  property  oi 
the  said  company'*  should  be  imposed  by  the 
state  "until  the  profits  of  said  company*'  should 
amount  to  10  per  cent,  on  its  capital.  Act  Feb. 
18,  1871,  as  amended  by  Act  Feb.  20,  1877,  reg- 
ulating sales  on  foreclosure  of  railroad  mort- 
gages, provided  that  such  sale  and  conveyance 
should  pass  to  the  purchaser  at  the  sale  not 
only  the  works  and  property  of  the  company  as 
they  were  at  the  time  of  making  the  mortgage, 
but  all  property  of  which  it  might  be  possessed 
at  the  time  of  the  sale;  that  "upon  such  con- 
veyance to  the  purchaser  the  said  company  shall 
ipso  facto  be  dissolved'*;  that  the  said  pur- 
chaser should  forthwith  be  a  corporation  by  any 
name  which  might  be  set  forth  in  the  convey- 
ance ;  and  that  the  corporation  created  by  or  in 
consequence  of  such  sale  and  conveyance  should 
succeed  "to  all  such  franchises,  rights,  and  priv- 
ileges ♦  ♦  ♦  as  would  have  been  had  •  ♦  ♦ 
by  the  first  company  but  for  such  sale,**  etc. 
Held,  that  a  company  which  purchased  in  De- 
cember, 1877,  at  foreclosure  sale,  .the  property 
of  the  company  created  by  the  act  of  1866.  de- 
rived its  corporate  existence  and  powers  irom 
the  act  of  1871,  and  that  the  exemption  from 
taxation  enjoyed  by  the  former  company  was 
personal  to  such  company,  and  did  not  pass  un- 
der snch  act  to  the  purchaser. — Chesapeake  & 
O.  Ry.  Co.  V.  Miller,  114  U.  S.  176,  5  S.  Ct. 
813,  29  L.  Ed.  121. 

The  grant,  in  an  act  incorporating  a  railroad 
companv  (Acts  Tenn.  Jan.  23,  1852,  and  Nov. 
30,  1853),  of  all  the  ''rights,  powers,  and  priv- 
ileges" conferred  by  the  charter  of  another  com- 
pany (Act  Tenn.  Dec.  11,  1845),  extends  to  the 
new  companies  an  exemption  from  taxation  of 
the  capital  stock  contained  in  the  charter  re- 
ferred to.— State  of  Tennessee  v.  Whitworth, 
117  U.  S.  139.  6  S.  Ct  649,  29  L.  Ed.  833. 

The  power  given  a  railroad  company  by  its 
charter  to  pledge  the  road,  together  with  its 
franchises,  for  any  indebtedness  that  might  be 
incurred  in  its  construction,  did  not  authorize 
it  to  make  an  absolute  sale  of  its  property  and 
franchises  to  a  corporation  of  another  state. 
That  right  was  given  subsequently  by  statute; 
and,  the  company  having  elected  to  make  an  ab- 
solute sale  under  that  act,  the  property  passed 
subject  to  the  condition  that  it  should  thereafter 
be  liable  to  taxation.— Chicago,  B.  &  K.  C.  R. 
Co.  v.  State  of  Missouri,  122  U.  S.  561,  7  S.  Ct. 
1300,  30  L.  Ed.  1135,  rehearing  denied  120  U.  S. 
569,  7  S.  Ct.  693,  30  L.  Ed.  732. 

The  main  line  and  the  property  and  frnnchia- 
68  of  a  Missouri  corporation,  having  been  pur- 
chased in  1871  by  an  Iowa  corporation,  that 
portion  of  the  "main  line*'  of  the  former  road 


extending  to  the  boundary  line  between  Missouri 
and  Iowa  is  liable  to  taxation,  for  state  and 
county  purposes,  under  the  Missouri  act  of 
March  24,  1870  (Wag.  St.  c.  37,  art  2,  §  67). 
The  manifest  object  of  that  act  is  to  subject  to 
taxation  railroad  property  in  Missouri  which 
passes  under  the  control  of  a  cori)oration  of  an- 
other state,  whether  by  purchase  or  by  lease  or 
by  "arrangements  for  operating  the  same.*' — ^Id. 

Immunity  from  taxation  does  not  pass  mere- 
ly- by  a  conveyance  of  the  "property  and  fran- 
chises" of  a  railroad  company  under  a  judicial 
sale,  in  a  suit  brought  by  the  state  to  enforce  a 
statutory  lien,  though  such  company's  property 
was  held  by  it  exempt  from  taxation. — Pickard 
V.  East  Tennessee,  V.  &  G.  R.  Co.,  130  U.  S. 
637,  9  S.  Ct.  640,  32  L.  Ed.  1051. 

A  corporation  may  exist  under  and  by  virtue 
of  the  purchase  at  a  receiver's  sale  of  the  char- 
ter of  another  corporation,  and  the  legislative 
recognition  and  the  assumption  of  the  state  that 
it  is  a  corporation,  and  yet  not  have  any  right 
to  an  exemption  from  taxation  granted  to  the 
other  corporation,  because  it  is  not,  in  law  or  in 
fact,  the  same.— Mercantile  Bank  v.  State  of 
Tennessee,  161  U.  S.  161,  16  S.  Ct.  461,  40  L. 
Ed.  656. 

The  exemption  from  taxation  contained  in 
Act  Tenn.  Feb.  29,  1856^  incorporating  the  Ga- 
yoso  Savings  Institution,  was  a  personal  privi- 
lege of  the  corporation,  which  did  not  pass  with 
a  sale  of  its  charter. — Id. 

Act  Tenn.  March  30,  1860,  granted  to  the  D. 
Ins.  Co.  "all  the  rights,  privileges,  and  immuni- 
ties** of  the  B.  Ins.  Co.  Act  Tenn.  March  11. 
1867,  incorporating  the  W.  Ins.  Co.,  gave  it  "all 
the  rights,  and  privileges"  of  the  D.  Co.  Held, 
that  the  immunity  from  taxation  granted  to  the 
two  former  companies  did  not  pass  to  the  W. 
Co. — Phoenix  Fire  &  Marine  Ins.  Co.  of  Mem- 
phis V.  State  of  Tennessee,  161  U.  S.  174,  16  S. 
Ct.  471,  40  L.  Ed.  660,  affirming  City  of  Mem- 
phis v«  Phoenix  Fire  &  Marine  Ins.  Co.,  91 
Tenn.  566,  19  S.  W.  1044. 

Act  Tenn.  March  20,  1858,  authorizing  the 
H.  Insurance  &  Trust  Company  to  orjranize 
"with  all  the  forms,  officers,  terms,  powers, 
rights,  reservations,  restrictions,  and  liabilities 
given  to'*  the  M.  (Ik>mpany,  did  not  pass  to  the 
H.  Company  an  exemption  from  taxation  grant- 
ed to  the  M.  Company  by  its  charter.— llome 
Ins.  &  Trust  Co.  v.  State  of  Tennessee,  161  U. 
S.  198,  16  S.  Ct  476,  40  L.  Ed.  670. 

A  subrogation  by  statute  of  one  corpora- 
tion to  the  rights  and  privileges  of  a  former 
corporation  does  not  include  an  immunity  from 
taxation.— Gulf  &  S.  I.  R.  Co.  v.  Hewes,  22  S. 
Ct  26,  183  U.  S.  66,  46  L.  Ed.  86. 

A  contract  exemption  from  taxation,  made 
by  a  municipality  under  authority  of  law,  for 
a  valuable  consideration,  with  one  of  the  con- 
stituent railway  companies,  does  not  pass  to  a 
consolidated  company  organized  after  the  adop- 
tion of  Const.  Miss.  1890,  §  181,  requiring  the 
property  of  corporations  to  be  taxed  like  that  of 
individuals.— Yazoo  &  M.  V.  R.  Co.  t.  City  of 
Vicksburg,  28  S.  Ct  510,  209  V.  S.  358,  52  L. 
Ed.  833. 

A  contract  exemption  from,  taxation  does 
not  survive  a  purchase  by  the  state  at  a  sale 
on  foreclosure  of  the  property  and  franchises 
of  a  railway  company;  and  a  subsequent  grant 
by  the  state,  made  when  the  state  Constitution 
prohibited  the  granting  of  special  privileges  with 
respect  to  taxation,  of  all  the  rights,  benefits, 
privileges,  property,  franchises,  and  interests 
which  the  state  had  acquired  under  its  par- 
chase,  could  not  carry  such  exemption  to  the 
grantee.  Judgment,  State  v.  Great  Northern 
Ry.  Co.  (1908)  119  N.  W.  202,  106  Minn.  303 
affirmed.— (jreat  Northern  Rv.  Co.  v.  State  of 
Minnesota,  30  S.  Ct  344.  216  U.  S.  206.  54 
L.  Ed.  446. 
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Any  contract  exemption  from  taxation  cre- 
ated by  charter  of  canal  or  banking  company, 
limiting  exemptions  of  such  property  as  is  oc- 
cupied and  used  for  canal  navigation,  did  not 
pass  to  its  grantee  and  lessee,  where  the  canal 
company  leased  the  canal  under  right  given  by 
Act  N.  J.  March  14,  1871  (P.  L.  p.  444).— Morris 
Canal  &  Banking  Co.  v.  Baird.  36  S.  Ct.  28,  230 
V.  S.  126,  60  L.  Ed.  177,  affirming  judgment 
Same  t.  State  Board  of  Assessors,  71  A.  328,  76 
>'.  J.  Law,  627. 

^=»248.   ConsolidatloA  of  exempt  eorpo« 
ration  with  others* 

See  4S  Cent  Dig.   Tax.   I  866. 

The  charter  of  a  railway  company  provided 
that  the  ''capital  stock  and  dividends  of  said 
company  shall  be  forever  exempt  from  taxation; 
the  road,  fixtures,  and  appurtenances  shall  be 
^empt  from  taxation  until  it  pays  an  interest 
of  at  least  10  per  cent  per  annum."  After- 
waids,  in  pursuance  of  a  power  contained  in  its 
charter,  it  consolidated  with  another  company 
by  an  agreement  which  provided  that  all  the 
property  of  each  corporation  should  be  taken 
and  deemed  to  be  transferred  to  the  consolidat- 
ed company,  *'as  such  new  corporatiqp,  without 
further  act  or  deed."  Held,  that  the  new  com- 
pany took  the  property  of  the  old  company,  sub- 
ject to  the  provisions  of  the  constitution  in  re- 
spect to  taxation  in  force  at  the  time  of  the  con- 
Rolidation.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Berry,  113  U.  S.  465,  6  S.  Ct.  529,  28  L.  Ed. 
1055. 

Where  two  railroad  companies,  which  both 
enjoyed  a  statutory  exemption  from  taxation 
on  the  shares  of  their  capital  stock  (Act  Tenn. 
Jan.  23,  1852,  and  Act  Tenn.  Nov.  30,  1853),^ 
are  consolidated  with  a  third  company  of  anoth- 
er state,  which  has  its  property  located  there, 
the  exemption  from  taxation  passes  into  the 
shares  of  new  stock  issued  by  the  new  company, 
and  substituted  for  the  stock  of  its  three  con- 
stituent companies. — State  of  Tennessee  r. 
Whitworth,  117  U.  S.  139,  6  S.  Ct.  649,  29  L. 
Ed.  833. 

Act  N.  0.  Jan.  3.  1834,  incorporating  a  rail- 
road, exempted  it  from  taxation.  Subsequent 
provisions  authorized  the  construction  of  branch- 
es, and  provided  that  all  powers  and  privileges 
conferred  by  preceding  sections  in  respect  to  the 
main  road  should  extend  thereto.  By  a  subse- 
quent act  another  railroad,  which  had  not  been 
exempt  from  taxation,  was  absorbed^  its  stock- 
holders taking  the  stodk  of  the  consolidated  road 
in  Ueu  of  their  own,  and  it  was  provided  that  the 
properl7  of  the  absorbed  road  should  be  held 
in  the  same  manner  as  other  property  of  the  ab- 
sorbing road.  Heldy  that  the  absorbed  road  was 
not  exempt  from  taxation. — Wilmington  &  W. 
R.  Co.  V.  Alsbrook,  146  U.  S.  279,  13  S.  Ct.  72, 
36  L.  Ed.  972,  affirming  judgment  14  S.  E.  652, 
110  N.  C.  137. 

Act  Mo.  March  2,  1869,  authorizing  the  con- 
solidation of  certain  railway  corporations,  pro- 
vided that  the  companies  should  become  one  and 
that  new  certificates  of  stock  should  be  issued 
in  exchange  for  the  stock  of  the  consolidated 
companies,  and  that  the  consolidation  agreement 
should  be  recorded  as  the  charter  of  the  new 
company,  ifekl,  that  an  exemption  from  taxa- 
tion in  the  charter  of  one  of  the  companies,  pro- 
hibited by  Const  Mo.  1865,  art  11,  §  16,  did 
not  pass  to  the  consolidated  company  under  Act 
1869,  I  4,  providin^f  that  the  consolidated  com- 
pany should  be  entitled  to  the  same  franchises 
and  privileges  under  the  laws  of  the  state  as  if 
the  consolidation  had  not  occurred,  since  that 
act  being  subsequent  to  the  adoption  of  the  con- 
stitution, the  legislature  had  no  power  to  extend 
the  exemption.— Keokuk  &  W.  R.  Co.  v.  State 


fof  Missouri,  152  U.  S.  301,  14  S.  Ct  592,  38 
L.  Ed.  450. 

^  Act  Mo.  March  2,  1869,  authorizing  the  con- 
solidation of  certain  railway  Cbrporations,  pro- 
vided that  the  companies  should  become  one,  and 
that  new  certificates  of  stock  should  be  issued 
in  exchange  for  the  stock  of  the  consolidated 
companies,  and  that  the  consolidation  agreement 
should  be  recorded  as  the  charter  of  the  new 
company.  Held,  that  an  exemption  from  taxa- 
tion, granted  in  the  charter  of  one  of  the  con- 
stituent companies,  did  not  pass  to  the  con- 
solidated company  in  view  of  Const  Mo.  1865, 
art  11,  §  16,  prohibiting  such  exemptions,  not- 
withstanding section  3,  continuiitg  in  force  stat- 
utes of  the  state  then  in  force.— Id.  ' 


A  new  grant  of  corporate  franchises,  with- 
in the  meaning  of  Const  Miss.  1890,  §  180, 
makinpr  such  grants  subject  to  constitutional 
provisions  which  require  the  property  of  corpo- 
rations to  be  taxed  like  that  of  individuals,  is 
made  by  a  subsequent  consolidation  between 
railroad  companies  which  had  exemptions  from 
taxation  prior  to  the  adoption  of  the  new  con- 
stitution, but  which,  by  articles  of  consolida- 
tion, agree  to  merge  and  consolidate  their  prop- 
erties, immunities,  and  privileges,  and  substi- 
tute for  their  shares  shares  in  the  new  compa- 
ny, although  there  is  a  clause  in  the  articles 
providing  that  the  consolidation  shall  be  effect- 
ed without  disturbing  the  'corporate  existence 
of  one  of  the  old  companies,  *'or  the  formation 
of  any  new,  distinct  corporation,  unless  such 
result  shall  be  necessary  to  give  legal  effect  to 
this  agreement,*'  where  the  effect  of  the  consoli- 
dation is  to  surrender  the  entire  administration 
of  the  functions  of  the  constituent  companies 
to  a  new  corporation  with  a'  new  corps  of  offi- 
cers.—Yazoo  &  M.  V.  R  Co.  V.  Adams,  21  S. , 
Ct  240,  180  U.  S.  1,  45  L.  Ed.  395,  rehearing 
denied  21  S.  Ct.  729,  181  U.  S.  580,  45  L.  Ed. 
1011,  affirming  judgment  28  So.  956,  77  Miss. 
194 ;  Id.,  21  S.  Ct  282,  180  U.  S.  26,  45  L.  Ed. 
408,  affirming  judgment  28  So.  959,  77  Miss. 
780. 

No  immunity  from  taxation  which  did  not 
then  exist  was  conferred  by  Act  Ga.  Jan.  21, 
1852  (Acts  1851-52.  p.  120),  authorizing  4he 
consolidation  of  the  stocks  of  two  railway  com- 
panies under  the  name  and  style  of  one  of  such 
companies,  which  should  continue  to  exercise  all 
the  powers  and  privileges  conferred  by  existing 
law  upon  the  corporation  of  that  name,  and  be 
under  all  the  liabilities  and  restrictions  imposed 
upon  it.  Decree  Georgia  R.  &  Banking  Co.  v. 
Wright  (C.  C.  1904)  132  F.  912,  affirmed.— 
Wright  V.  Georgia  R.  &  Banking  Co.,  30  S.  Ct. 
242,  216  U.  S.  420,  54  L.  Ed.  544. 

Incorporating  a  railway  company  with  pow- 
er to  exercise  all  the  powers  and  privileges  con- 
ferred by  an  earlier  act  incon>orating  another 
railway  company  does  not  confer  upon  the  new 
corporation  the  immunity  from  taxation  en- 
joyed by  the  earlier  company  under  its  charter. 
—Id. 

^=»249«  WaiTer  of  or  estoppel  to  elalm 
exemption* 

See  46  Cent  Dig.  Tax.  I  S41. 

Though  Act  Tenn.  March  26,  1887,  author- 
izes any  company  having  power  to  receive  mon- 
eys in  trust  to  do  a  general  banking  business 
without  forfeiting  any  fright,  privilege,  or  im- 
munity granted  in  the  original  charter,  an  insur- 
ance company  incorporated  before  1870,  which 
was  authorized  hy  charter  to  receive  mqjieys 
in  trust,  loses,  upon  undertaking  to  do  a  banking 
business,  an  immunitji  from  general  taxation 
given  by  its  charter,  smce  it  then,  in  effect,  be- 
comes a  new  company,  and  is,  as  such,  subject 
to  Const.  1870,  art  2,  §  28,  requiring  all  prop- 
erty to  be  taxed. — Memphis  City  Bank  v.  State 
of  Tennessee,  161  U.  S.  186,  16  S.  Ct  468,  40 
L.    Ed.   664,    affirming   judgment-  Memphis   v. 
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Memphis  City  Bank,  01  Tenn.  574,  19  S.  W. 
1045. 

Where  a  railroad  company,  pnrsuaiit  to  re- 
quirement of  Pol.  Code  Gal.  §  86(14,  furnished 
to  the  board  of  equalization  a  sworn  statement 
purporting  to  be  a  "statement  in  relation  to  its 
property  subject  to  taxation  in  the  state,"  and 
therein  stated  the  value  of  "the  franchise,"  etc., 
at  a  certain  amount,  and  the  board  of  equaliza- 
tion determined  the  value  of  "the  franchise," 
etc.,  to  be  a  certain  sum,  and  thereupon  assessed 
"the  said  franchise."  etc.,  at  that  sum,  the  pre- 
sumption is  that  the  franchise"  included  by 
the  company  in  its  statement  and  by  the  board 
in  its  assessment  was  one  not  exempt  under  the 
laws  of  th«  United  States;  and  the  company  is 
estopped  to  say  that  the  description  is  ambigu- 
ous, as  being  applicable  to  an  exempt  franchise 
as  well  as  one  not  exempt. — Central  JPac.  R.  Co. 
V.  People  of  State  of  California,  162  U.  S.  91, 
16  S.  CL  766,  40  L.  Ed.  903. 

^=:»251.  Proceedings    to    establish    and 
enforce  exemption* 

8m  46  Cent  Dig.  Tax.  If  348-346. 

'  Where  a  party  claims  that  its  exemption 
from  taxation  under  the  particular  statute  in 
question  has  been  established  by  prior  adjudi- 
cations of  the  highest  court  of  the  state,  the  fact 
that  it  is  threatened  with  suits  for  future  taxes 
under  such  statute,  and  also  with  the  danger  of 
harassing  suits  for  fines  and  penalties,  which 
the  statute  permits  to  be  brought  for  each  day's 
delay  in  paying  the  taxes,  would  seem  to  afford 
sufficient  ground  for  equitable  intervention.  De- 
cree Bank  of  Kentucky  v.  Stone  (C.  C.)  88  F. 
383.  affirmed.— Stone  v.  Bank  of  Kentucky,  19 
S.  Ct  881,  174  U.  S.  799,  43  L.  Ed.  1187. 


IV.   PLACE  OF  TAXATION. 

^s»865.  Credits  and   seonritie*  in  sea- 
eral. 

»M  46  Oent.  Dig.  Tax.  if  489,  440. 

State  taxation  of  credits  arising  out  of 
loans  made  in  the  regular  course  of  business  by 
the  local  agent  of  a  foreign  insurance  company 
to  its  policy  holders  is  not  forbidden  by  Const. 
XT.  S.  Amend.  14,  where  the  loans  were  nego- 
tiated, the  notes  signed,  the  security  taken,  the 
interest  collected,  and  the  debts  paid  within  the 
state,  because  the  promissory  notes  which  are 
the  evidences  of  such  credits  are  kept  at  the 
home  office  at  all  times  when  not  needed  in  the 
state.  Judgment,  Metropolitan  Life  Ins.  Co.  v. 
Board  of  Assessors  for  Parish  of  Orleans  (1905) 
39  So.  846.  115  La.  698,  affirmed.— Metropolitan 
life  Ins.  Co.  v.  City  of  New  Orleans,  27  S. 
Ct  499,  205  U.  S.  395,  51  L.  £d.  853. 

^s»266.  Mortgase** 

Bee  46  Cent.  Dig.  Tax.  ||  441,  442. 

Act  Cong.  May  5, 1864^  gave  to  the  state  of 
Wisconsin,  to  be  transferred  to  a  railroad  com- 
pany, a  quantity  of  land  along  the  route  of 
the  proposed  railroad.  Held  that,  the  railroad 
company  having  built  and  equipped  its  road, 
and  done  all  that  the  act  required  for  the  issue 
of  patents  for  the  land  within  the  place  limit, 
and  having  received  &  patent  from  the  state, 
and  there  being  nothing  to  hinder  the  use  and 
enjoyment  of  the  land  by  the  company,  the  com- 
pany had  an  indefeasible  right  or  title  as  of  the 
date  of  the  grant,  though  the  land  department 
.  erroneously  refused  to  issue  patents  therefor; 
and  the  land  was  therefore  subject  to  taxation 
by  the  state.— Wisconsin  Cent.  R.  Co.  v.  Price 
County,  133  U.  S.  496,  10  S.  Ct.  841,  83  L.  Ed. 
687. 


Railroads. 

Ses  46  Cent  Dig.  Tax.  U  461-464 


Risl&t  of  way,  traeks, 
other  real  property. 

See  46  Cent  Dig.  Tax.  S  462. 

Const.  Cal.  art.  13,  S  2,  provides  that  'land 
and  improvements  thereon  shall  be  separately 
assessed" ;  and  PoL  Code  Cal.  §  3617,  declares 
that  improvements  include  fences.  Const.  Cal. 
art.  13,  f  10,  provides  that  the  state  board  of 
equalization  shall  assess  the  "franchise,  road- 
wav,  roadbed,  rails,  and  rolling  stock  of  all 
railroads  operated  in  more  than  one  county." 
PoL  Code,  §  3664,  provides  that  *'the  depots, 
station  grounds,  shops,  buildings,  and  grave! 
beds  shall  be  assessed  by  the  assessors  of  the 
county  where  situated.*'  Held,  that  fences  along 
a  railroad  are  improvements,  and  as  such  are 
to  be  assessed  by  the  local  authorities,  and  the 
state  board  of  equalization  has  no  authority  to 
assess  them.— Santa  Clara  County  v.  Southern 
Pac.  B.  Co.,  118  U.  S.  394,  6  S.  Ct  1132,  30 
L.  Ed.  118. 


V.  LEVY  AND  ASSESSMENT. 

Due  process  of  law,  see  Constitutional 

<S=»284. 
Mandamus  to  compel  levy,  see  Mandamus, 

112-116^ 


(A)  LEVY  AND  APPORTIONMENT. 

Jurisdiction   o£  federal  ^urt  to  restrain. 
Courts,  «=:»282. 

«=»301.  Requisites  and  Talidity  of  levy 
in  seneral. 
8m  46  Cent  Dig.  Tax.  |9  483-486.  489-fi08. 

Where  township  bonds,  issued  in  aid  of  a 
railroad  company,  snow  on  their  face  that  under 
the  charter  of  the  company  (Acts  111.  March  24» 
1869,  §  13)  the  holder  is  entitled  to  have  a  tax 
assessed  and  collected  for  their  payment,  a 
judgment  ;judicially  establishing  the  liability  of 
the  town  imposes  on  the  county  derk  the  duty 
of  assessing  and  levying  the  tax,  notwithstand- 
ing the  failure  of  the  town  derk  to  certify  the 
vote  for  the  bonds,  the  amount  so  voted,  and 
the  rate  of  interest  thereon,  as  required  by  the 
charter  (Id.  §  12),  nor  by  his  failure  to  certitir 
that  the  judgment  has  been  audited  and  allowed 
by  the  town  auditors. — Uawley  v.  United  States* 
108  U.  S.  543,  2  S.  Ct  846,  27  L.  Ed.  820. 

(B)  ASSESSORS  AND  PROCEEDINGS  FOB 

ASSESSMENT. 

Determination  of  amount  of  tax  by 
as  conclusive  on  bankrupt  court* 
ruptcy,  ^=:»341. 

^=»310.  Statutory  prorisioBS* 

Bee  46  Cent  Dig.  Tax.  ||  6U>6I3. 

The  fact  that  St  Minn.  1878,  {  113,  proK 
vides  for  assessment  by  the  county  auditor  of 
the  taxes  for  the  previous  years  in  which  the 
property  was  omitted  from  the  roll  by  the  coun- 
ty auditor,  while  the  assessment  of  current  tax- 
es is  made  by  the  county  assessor  on  actual 
view,  and  is  reviewed  by  a  town  board  of  re- 
view and  a  county  boara  of  equalization,  does 
not  affect  the  constitutional  rights  of  any  per- 
son, the  rule  of  assessment  being  the  samew— 
Winona  &  St  P.  Land  Co.  v.  State  of  Minne- 
sote,  169  U.  8.  526,  16  &  Ct  83,  40  L.  Ed. 
247. 


see  Bank* 


^=»380.  Determination     as    to 
and  property  taxalble* 
See  46  Cent   Dig.  Tax.   i  6S6. 

The  presumption  is  that  an  assessment 
made  by  the  state  board  of  equalisaticm  of  re- 
frigerator cars  owned  by  a  foreign  corpora- 
tion and  used  in  Interstate  commerce  was  coi^ 
rect  and  regular,  and  was  made  upon  the  av* 
erage  number  used  in  the  state  during  the  y€ar» 
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where  there  was  ■  no  objection  that  too  many 
cars  were  assessed,  or  that  they  were  assessed 
too  much  or  in  an  improper  manner,  but  the 
onlv  objection  was  that  they  could  not  be  taxed 
at  all  Judgment,  55  P.  639,  18  Utah,  378,  48 
L..  R.  A.  790,  affirmed.— Union  Refrigerator 
Transit  Co.  v.  Lynch,  20  S.  Ct.  631,  177  U.  S. 
149,  44  L.  Ed.  708. 

(O  MODE  OF  ASSESSMENT  IN  GEN- 
ERAL. 

Due  process  of  law,  see  Constitutional  Law, 
€=>284. 

^=3>346.  Valuation. 

See  46  Cent..  Dig.  Tax.  H  579-594. 

^=»347.  — —  In  general* 

See  45  Cent.  Dig.  Tax.  89  579-581.  68S. 

There  is  nothing  in  the  federal  constitation 
which  prohibits  a  state  from  taxing  at  its  real 
value  intangible  property  within  the  state. — 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  17  S. 
Ct.  604,  166  U.  S.  185,  41  L.  Ed.  965. 


-*—  Credits,     investmentSy     and 
secnritles. 

See  46  Cent.  Dig.  Tax.  I  694. 

Rev.  St.  Ohio,  §  2737,  prescribing  the  char- 
acter of  statement  to  be  made  by  persons  hold- 
ing moneys,  credits,  etc.,  subject  to  taxation, 
declares  that  such  statement  shall  truly  set 
forth,  inter  alia,  "moneys  on  hand,  or  on  deposit 
subject  to  order,"  and  "the  amount  of  credits 
hereinbefore  defined."  Subdivision  16  requires 
a  statement  of  "the  monthly  average  amount  or 
value,  for  the  time  he  held  and  controlled  the 
same,  within  the  preceding  year,  of  all  moneys, 
credits,  or  other  effects  within  that  time  invest- 
ed in,  or  converted  into,  bonds  or  other  securi- 
ties of  the  United  States,  or  of  this  state,  not 
taxed,  to  the  extent  he  ma^  hold  or  control  such 
bonds  or  securities,  on  said  day  preceding  the 
second  Monday  of  April ;  and  any  indebtedness 
created  in  the  purchase  of  such  bonds  or  secu- 
rities shall  not  be  deducted  from  the  credits," 
above  mentioned.  Held,  that  there  is  no  prin- 
ciple which  forbids  the  state-  from  taking,  as 
designed  by  this  act,  the  whole  period  of  a  busi- 
ness year  already  past  as  the  best  means  of 
ascertaining  how  much  the  taxpayer  shall  be  as- 
sessed on  taxable  property,  and  how  much  shall 
be  deducted  for  his  nontaxable  federal  and  state 
securities.  And,  where  a  person  converts  the 
entire  amount  of  his  bank  account  into  treasury 
notes  just  before  the  dav  to  which  the  assessr 
ment  relates,  for  the  sole  purpose  of  avoiding 
the  assessment,  and  a  few  days  later  surrenders 
the  notes,  and  has  his  account  restored,  he  can- 
not obje<5t  to  having  the  amount  of  his  account 
assessed  under  the  above  actv — ShotweU  v. 
Moore,  129  U.  S.  590,  9  S.  Ct.  362,  32  L.  Ed. 
827,  affirming  45  Ohio  St.  632,  16  N.  E.  470. 

(D)  MODE   OF  ASSESSMENT   OF  COR- 
PORATE STOCK,  PROPERTY, 
OR  RECEIPTS. 

Agreement  of  bank  to  pay  tax  on  deposit,  see 
Banks   and   Banking,   C=»260. 

Delegation  of  legislative  power,  see  Constitu- 
tional Law,  ^;^62.  ' 

Due  process  of  law,  see  Constitutional  Law, 
<S=»^84. 

Equal  protection  of  laws,  see  Constitutional 
Law,  «=>229. 

Tax  return  as  affecting  jurisdiction  of  federal 
Supreme  Court,  dependent  on  amount  in  con- 
troversy, see  Courts,  ^=»387(4). 

^=»365.   Statntory  provisions. 

Se«  45  Cent.  Dig.  Tax.  SS  608-611. 

The  two  modes  of  assessment  for  taxation 
prescribed    by    the    constitution    of    California 


are  by  a  state  board  of  equalization  and  by 
countv  boards  and  local  assessors.  All  prop- 
;  erty  is  to  be  assessed  in  the  county,  city,  etc., 
in  which  it  is  situated,  except  that  the  fran- 
chise, roadway,  roadbed,  rails,  and  rolling  stock 
of  any  railroad  company  operated  in  more  than 
one  county  are  to  be  assessed  'by  the  state 
board,  and  apportioned  to  the  several  counties, 
etc.  By  legi-slative  enactment  the  state  board 
is  required  to  include  in  their  assessment  steam- 
ers engaged  in  transporting  passengers  and 
freights  across  waters  which  divide  a  railroad. 
The  supreme  court  of  California,  in  City  and 
County  of  San  Francisco  v.  Cent  Pac.  K.  Co., 
&3  Cal.  469,  49  .^m.  Rep.  98,  held  this  act  un- 
constitutional; and  steamboats  were  held  to 
be  assessable  by  the  county  board,  and  not  by 
the  state  board.  This  court,  following  that  de- 
cision, and  that  of  Santa  Clara  County  v.  South- 
em  Pac.  R.  Co.,  118  U.  S.  394,  6  S.  Ct  1132, 
30  L.  Ed.  118,  holds  that  the  assessment  of  the 
steamers  of  a  railroad  company  by  the  state 
board  violates  the  Constitution  of  California, 
and  is  void ;  and,  being  inseparably  blended  with 
the  other  property  assessed,  the  whole  assess- 
ment is  void.— State  of  California  v.  Central 
Pac.  R.  Co.,  127  U.  S.  1,  8  S.  Ct  1073,  32  L. 
Ed.  150. 

^=^366.   Report  or  statemont  bj  oorpo- 
ration. 

See  4B  Cent  Dig.  Tax.  IS  612-619. 

€s»371^.  —  ConolnsiToness  and  effect. 

See  45  Cent   Dig.  Tax.  9  619. 

In  determining  the  taxable  value  of  the 
propertv  of  a  corporation,  it  will  be  presumed, 
when  the  contrary  is  not  shown  by  its  return, 
that  all  its  property  is  used  in  the  transaction 
of « its  business.— Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  17  S.  Ct  604,  166  U.  S.  185,  41  L.  Ed. 
965. 

^^375*   Valuation  of  corporate  proper- 
ty in  seneral. 

See  45  Cent  Dig.  Tax.  SS  624.  631,  671. 

A  state  which  has  chartered  a  bridge  com- 

Eany  to  build  a  bridge  over  a  river  forming  a 
ouudary  of  the  state  may  properly  include  the 
franchise  thus  granted  in  the  valuation  of  the 
company's  property  for  taxation.'^Henderson 
Bridge  Co.  v.  Commonwealth  of  Kentucky,  17 
B.  Ct  532,  166  U.  S.  150,  41  L.  Ed.  953. 

^=s»376.  Valuation     of,   franoliises     and 
privilcses. 

See  46  Cent  Dig.  Tax.  S§  625,  629-631. 

Ky.  St  1894,  §  4077,  providing  for  a  tax 
ujpon  the  '^franchise"  of  corporations,  associa- 
tions, etc.,  means,  not  a  tax  on  the  franchise 
in  the  technical  sense,  but  upon  all  the  intangi- 
ble property  of  the  corporation ;  and  in  the.  case 
of  corporations  engaged  in  interstate  commerce, 
their  intangible  property  is  to  be  assessed  on 
the  basis  of  their  mileage  within  and  without 
the  state.— Weir  v.  Norman,  17  S-.  Ct  527,  166 
U.  S.  171,  41  L.  Ed.  960. 

^=»384.  Valuation  of  shares  of  stock. 

See  46  Cent.  Dig.  Tax.  SS  620.  621.  635. 

Act  Ohio.  AprU  5,  1859,  §  59,  providing  that 
*'no  person  shall  be  required  to  list  for  taxation 
any  certificate  of  the  capital  stock  of  any  com- 
pany, the  capital  stock  of  which  is  taxed  in  the 
name  of  the  company,''  does  not  apply  to  shares 
in  a  foreign  corporation  owned  by  residents  of 
Ohio,  when  but  a  small  part  of  the  property  of 
the  company  is  subject  to  taxation  in  Ohio. — 
Sturges  V.  Carter,  114  U.  S.  511,  5  S.  Ct  1014, 
29  L.  Ed.  240. 

A  tax  on  the  shares  of  stock  in  a  trust 
company  under  Rev.  St.  Ohio,  §  2762,  is  not 
equivalent  to  a  tax  on  the  property  of  the  cor- 
poration,   and   therefore    the   shareholders  are 
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not  entitled,  under  Rey.  St  IT.  S.  i  3701  [U. 
S.  Comp.  St.  1901,  p.  2480],  to  have  a  deduc- 
tion, from  the  value  of  the  shares,  of  the 
amount  of  the  capital  stock  of  the  company 
which  is  invested  in  United  States  bonds.  Jud)?- 
ment  56  N.  E.  1036,  62  Ohio  St.  266,  affirmed. 
—Cleveland  Trust  Co.  v.  Lander,  22  S.  Ct.  394, 
184  U.  S.  Ill,  46  L.  Ed.  456. 

^=:»386.  Banks  mad  bank  akarea  and  de- 
poaita. 

See  46  Cent  Dig.  Tax.  |9  637-647. 

An  assessment  made  under  a  law  so  far  in- 
valid as  not  permitting  a  set-off  of  the  stock- 
holder's indebtedness  is  not,  therefore,  invalid, 
unless  the  stockholder  has  shown  the  assessor 
what  his  just  debts  are,  and  taken  the  requisite 
steps  to  have  his  assessment  made  out  according- 
ly.—Stanley  V.  Albany  County  Supers,  121  U. 
S.  535.  7  S.  Ct.  1234,  30  L.  Ed.  1000. 

The  excess  only  of  the  par  value  of  nation- 
al bank  stock  over  the  amount  of  the  owner's 
interest-bearing  indebtedness  is  liable  to  taza- 
tion.— Id. 

Under  Rev.  St  I  5219  [U.  S.  Comp.  St. 
1901,  p.  3502],  providing  against  discrimination 
in  state  taxation  against  national  banks,  where 
the  laws  of  a  state  allow  a  taxpayer  owning 
moneyed  capital  to  make  a  deduction  from. the 
amount  assessed  against  him  of  his  bona  fide  in- 
debtedness, no  such  provision  being  made  for  the 
indebtedness  of  holders  of  bank  stock,  they  are 
entitled  to  such  deduction,  although  they  omit- 
ted to  make  demand  therefor  till  after  the  re- 
turn of  the  shares  for  assessment,  and  the  ses- 
sion of  the  state  board  of  equalization.— Whit- 
beck  V.  Mercantile  Nat  Bank  of  Cleveland,  127 
V.  S.  193,  8  S.  Ct.  1121,  32  L.  Ed.  118. 

A  state,  in  taxing  as  credits  the  surplus  pf 
a  savings  bank,  must  leave  out  of  the  computa- 
tion of  its  assets  bonds  issued  by  territorial  mu- 
nicipalities which  are  exempt  from  taxation.— 
Farmers'  &  Mechanics'  Sav.  Bank  of  Minneap- 
olis V.  State  of  Minnesota,  34  S.  Ct.  354,  232 
U.  S.  516,  58  L.  Ed.  706,  reversing  judgment 
State  V.  Farmers'  &  Mechanics'  Sav.  Bank  of 
Minneapolis,  130  N.  W.  445, 114  Minn.  95. 

®=»388.  Expreaa  and   otker   tranaporta- 
tion  oompanies. 

See  46  Cent.  Dig.  Tax.  IS  667,  668. 

In  determining  the  value  of  the  property 
of  an  express  company  for  taxation  on  a  mile- 
age basis  it  will  be  presumed,  when  the  con- 
trary is  not  shown  by  the  company,  that  all  its 
property  in  the  several  states  m  which  it  oper- 
ates is  directly  employed  in  its  business. — San- 
ford  v.  Poe,  17  S.  Ct  305,  165  U.  S.  194.  41  L. 
Ed.  683,  affirming  decree  69  F.  546,  16  C.  0. 
A.  305. 

^=>389.  Railroads. 

See  46  Cent  Dig.  Tax.  Sf  662-666. 

€=>390.  -*-»  In  seneraL 

Bee  46  Cent  Dig.  Tax.  ||  662-655,  668,  669. 

The  assessment  for  taxation  of  the  proper- 
ty, within  the  state,  of  a  railroad  company 
whose  road  extends  outside  the  state,  cannot 
be  adjudged  excessive  and  illegal  upon  testi- 
mony that  the  valuation  was  excessive,  and 
that  portions  of  the  road  outside  the  state  were 
of  largely  greater  value  than  any  similar  length 
within  the  state,  unaccompanied  by  evidence 
that  the  assessing  board  reached  the  valuation 
by  simply  dividing  the  total  value  of  the  com- 
pany's property  on  a  mileage  basis,  or  that  it 
failed  to  take  into  consideration  such  excessive 
value  of  portions  outside  the  state.— Pittsburgh, 
C,  C.  &  St  Lr.  Ry.  Co.  v.  Backus,  154  U.  S. 
421.  14  S.  Ct  1114,  38  L.  Ed.  1031,  and  154  U. 
S.  438,  14  S.  Ct  1114,  38  L.  Ed.  1040,  affirming 
judgment  133  Ind.  625,  33  N.  E.  432. 

Assessment  of  part  of  a  railroad  within  a 
atate,  another  part  of  which  ia  in  another  state. 


by  ascertaining  the  value  of  the  whole  line  as 
a  single  property,  and  then  determining  the  val- 
ue pf  that  within  the  state,  held,  in  the  absence 
of  special  circumstances,  not  to  involve  valua- 
tion of  property  out  of  the  state.— Cleveland,  C, 
C.  &  St  L.  Ry.  Co.  V.  Backus,  154  U.  S.  439, 14 
S.  Ct  1122,  38  L.  Ed.  1041,  affirming  judgment 
133  Ind.  513,  33  N.  E.  421,  18  L.  R.  A.  729. 

A  state  may  tax  that  portion  of  the  prop- 
erty of  an  interstate  railroad  company  lying 
within  the  state  at  its  value  as  an  organic 
portion  of  the  entire  road.— Chicago,  B.  &  Q. 
Ry.  Co.  V,  Babcock,  27  S.  Ct.  826,  204  U.  S. 
585,  51  L.  Ed.  636. 

«=»391.  —  Bisht  lot  way,  trmeka,  and 
otker  real  property. 

See  46  Cent.  Dig.  Tax.   »  660-666. 

The  statute  of  West  Virginia  requiring 
railroad  companies  to  make  return  to  the  state 
auditor  for  taxation  of  their  trackage  in  the 
several  counties  of  the  state,  and  also  of  all 
their  real  estate,  depots,  etc.,  and  all  other 
buildings  and  structures  includes  that  part  of 
a  bridge  across  the  Ohio  river  which  is  within 
the  state,  which  is  real  estate  and  also  a  struc- 
ture. If  considered  as  a  part  of  the  track  of 
the  road,  and  as  being  included  in  the  return  of 
track  mileage,  the  increased  value  of  the  track 
by  reason  of  the  bridge  may  be  taken  into  ac- 
count by  the  taxing  authorities,  and  it  is  im- 
material to  the  railroad  company  whether  it  is 
so  taxed  or  as  a  separate  structure.— Pittsburgh, 
C.  C.  &  St.  L.  Ky.  Co.  V.  Board  of  Public 
Works  of  West  Virginia,  19  S.  Ct  90,  172 
U.  S.  32,  43  L.  Ed.  354, 

Under  the  laws  of  the  territory  of  New 
Mexico  for  the  assessment  of  property  for  tax- 
ation, by  which  the  term  "real  estate"  ia  de- 
fined as  including  the  improvements  thereon,  an 
assessment  of  railroad  property,  which  enumer- 
ates the  improvements  on  the  right  of  wa^,  and 
gives  to  some  of  them  a  separate  valuation,  is 
not  thereby  rendered  invalid,  nor  can  the  im- 
provements for  that  reason  be  said  to  have  been 
assessed  as  personal  property. — ^Territory  of  New 
Mexico  V.  United  States  Trust  Co.  of  New  York. 
19  S.  Ct  784,  174  U.  S.  545,  43  L.  Ed.  1079. 


— *  Earninca  and  reoeipta. 

See  46   Cent   Dig.   Tax.  |  667. 

The  sum  received  by  one  railroad  company 
from  another  as  compensation  for  the  use  of  its 
tracks  is  a  toll,  within  the  meaning  of  Act  Pa. 
June  7,  1879,  taxing  the  gross  receipts  of  rail- 
road companies  "for  tollw  and  transportation." 
—New  York,  L.  B.  ft  W.  R.  Co.  v.  Common- 
wealth of  Pennsylvania,  158  U.  S.  431, 15  S.  Ct. 
896,  39  L.  Ed.  1(^3,  aflSrming  judgment  22  A. 
212,  145  Pa.  38. 

^=»396.  Telesrapks  and  telepkonea. 

See  46  Cent.  Dig.  Tax.  |  670. 

The  amount  of  a  tax  or  excise  imposed  by 
a  state  on  a  telegraph  company  was  determined 
by  ascertaining  what  proportion  the  number  of 
miles  of  its  lines  in  the  state  bore  to  the  whole 
number  operated  by  the  company,  and  taxing 
an  equal  portion  of  the  assessable  value  of  the 
company's  stock.  Held,  that  the  principle  itself 
not  being  unjust,  and  it  not  appearing  that  the 
company  was  injured  by  any  principle  or  rule  of 
law  not  equally  applicable,  to  other  similar  ob- 
jects of  taxation,  the  tax  would  not  be  declared 
void  on  the  ground  that  no  deduction  was  made 
for  the  value  of  property  of  the  company  sub- 
ject to  local  taxation  in  other  states,  the  com- 
pany owning  no  such  property  within  the  state 
imposing  the  tax. — Western  Union  Tel.  Co.  v. 
Commonwealth  of  Massachusetts,  125  U.  S. 
530.  8  S.  Ct  961.  31  L.  Ed.  790. 

A  state  statute  requiring  a  telegraph  com- 
pany to  pay  a  tax  upon  its  property  within  the 
state,  valued  at  such  proportion  of  the  whole 
value  of  its  capital  stock  as  the  length  of  its 


[Svp-CLDlg.— Page  1M7] 


TAXATION,  V  (DHF) 


450 


lioes  within  the  state  bean  to  the  length  of  all 
its  lines  everywhere,  deducting  a  sum  equal  to 
the  value  of  its  real  estate  and  machinery  sub- 
ject to  local  taxation  within  the  state,  is  consti- 
tutional.—Western  Union  Tel.  Co.  v.  Taggart, 
163  U.  S.  1,  16  S.  Gt  1054,  41  L.  Ed.  49. 

^=»397.  Foreism  oorporatioiuL 

Sm  45  Cent.  Dig.  Tax.  |  672. 

Personal  property  owned  by  a  nonresident 
express  company  and  situated  outside  the  state 
cannot  be  taken  into  account  in  fixing  the  val- 
ue, for  taxation,  of  its  property  within  the  state, 
on  a  mileage  basis,  on  the  theory  that  it  gave 
the  credit  necessary  for  carrying  on  the  busi- 
ness in  the  state,  where  the  resulting  assess- 
ment is  greatlv  in  excess  of  the  value  of  the 
total  good  will  of  the  compan^r,  measured  by 
the  difference  between  its  tangible  assets  and 
the  total  value  of  its  stock.— Fargo  v.  Hart,  24 

5.  Ct.  498.  193  U.  S.  490,  48  L.  Ed.  761. 

(E)  ASSESSMENT  ROLLS  OR  BOOKS. 
Due  process  of  law,  see  Constitutional  Law,  ^s9 

^=:>413.  Designation  of  persona. 

See  45  Cent  Dig.  Tax.  Sfi  890-706. 

^=»415«  — —  Owner      or      ooenpamt      of 
property. 

See  46  Cent.  Dig.  Tax.  SI  696-^.  700-708. 

The  Florida  stetute  (Laws  1869,  c.  1713,  §§ 

6,  7,  17,  19),  requiring  lands  to  be  assessed  to 
the  owner  or  occupant,  or,  if  there  -is  no  occu- 
pant or  known  owner,  to  "unknown. owner,"  is 
mandatory,  and  a  tax  sale  made  under  an  assess- 
ment to  persons  who  have  never  had  any  title  or 
possession  is  void. — ^Bird  v.  Benlisa,  142  U.  S. 
664,  12  S.  Ct  323,  35  L.  Ed.  1151. 

The  placing  of  lands  upon  the  tax  books  ac- 
cording to  a  survey  upon  which  no  patent  had 
ever  been  issued  as  the  property  of  persons  who 
had  no  title  whatever  thereto  is  unauthorized  by 
law,  and  a  tax  sale  had  under  such  an  assess- 
ment is  void,  and  confers  no  title.— Rich  v. 
Braxton,  158  U.  S.  375,  15  S.  Ct.  1006,  39  L. 
Ed.  1022,  affirming  decree  (0.  C.)  Braxton  v. 
Rich,  47  P.  178. 


—  Estate,  heirs,   or  represen- 
tatives of  deoedent* 

See  46  Cent  Dig.  Tax.  M  704-706. 

The  fact  that  an  assessment  for  taxes  was 
in  the  name  of  "the  estate  of  a  decedent, 
while  the  administration  of  his  estate  had  been 
finally  closed  and  the  property  put  into  posses- 
sion of  the  heirs,  will  not  justify  equitable  re- 
lief by  injunction,  though  it  was  technically  in 
the  wrong  name. — City  of  New  Orleans  v.  Stem- 
pie.  20  S.  Ct  110,  175  U.  S.  309,  44  L.  Ed.  174. 

^=»419.  Description  of  property* 

See  46  Cent  Dig.  Tax.  81  687,  7U-735. 

^=:>421%  —  Real  property* 

See  46  Cent  Dig.  Tax.  SS  720-727,  729-736. 

Under  Laws  Fla.  1869,  c.  1713,  §  17,  an 
assessment  of  lands  not  by  section,  town,  and 
range,  accordine  to  the  government  survey,  nor 
by  boundaries,  but  by  a  descriptive  name,  some- 
times used  in  the  neighborhood,  but  not  known 
to  the  official  record  of  title,  is  insufficient,  es- 
pecially if  the  acreage  given  is  materially  dif- 
ferent from  that  of  the  tract  intended  to  be  de- 
scribed, and  no  title  passes  by  a  tax-sale  made 
under  such  assessment.— Bird  v.  Benlisa,  142 
U.  S.  664, 12  S.  Ct.  323,  35  L.  Ed.  1151. 

^=»439*  CnratiTe  statntes. 

See  45  Cent  Dig.  Tax.  fif  770,  771. 

Where,  by  statute,  the  assessors  are  required 
to  complete  the  assessment  roll  by  a  certain 


date,  and  to  make  oath  to  It  in  a  prescribed 
form,  and  it  is  essential  that  these  requirements 
should  be  observed  to  enable  notices  to  be  pub- 
lished specifying  a  time  when  they  would  meet 
for  the  purpose  of  reviewing  the  assessments  on 
the  application  of  any  person  aggrieved,  defects 
arisiiig  through  the  noncompletion  of  the  assess- 
ment roll  .by  the  specified  date,  and  departure 
from  the  prescribed  form  of  oath,  may  be  cured 
b^  subsequent  remedial  statute,  provided  the 
nght  of  the  taxpayers  aggrieved  by  the  assess- 
ment to  have  their  objections  passed  upon  is 
not  interfered  with. — Williams  v.  Albany  Coun- 
^  Sup'rs,  122  U.  S.  154,  7  S.  Ct  124A,  30  L. 

<8=s>441.  Partial  inTaUditj. 

See  46  Cent  Dig.  Tax.  |  778. 

Where  an  assessment  of  railroad  i)roperty 
made  by  the  state  board  of  equalization  includes 
fences,  and  is  void  as  to  such  property  because 
of  lack  of  authority  to  assess  railroad  fences, 
it  is  void  in  toto.  and  cannot  be  made  the  basis 
of  any  judgment  for  taxes  where  there  is  no 
means  oi  separating  the  value  of  the  fences  'il- 
legally assessed  from  the  aggregate  valuation  of 
the  property.— Santa  Clara  County  v.  South- 
ern Pac.  R.  Co.,  118  U.  S.  394,  6  S.  Ct  1132, 
30  L.  Ed.  118. 

^=»446.  ConelnsiToness  and  effeet. 

See  46  Cent.  Dig.  Tax.  98  784-7S6.      * 

The  judgment  of  a  state  board  of  equaliza- 
tion of  Missouri,  which  has  laid  a  substantial 
tax  upon  corporations  therein,  is  final  under 
the  Missouri  Constitution  and  statutes.— State 
of  Missouri  v.  Dockery,  24  S.  Ct.  53,  191  U.  S. 
165,  48  L.  Ed.  133,  63  L.  R,  A.  571. 


(F)  EQUALIZATION    OF    ASSESSMENTS. 

Due  process  of  law,  see  Constitutional  Law,  ^=> 
251. 

^=»450.  Eqnalisation  amons  counties  or 
otber  mnnioipalities  Iby  state 
board  or  officer. 

See  46  Cent   Dig.  Tax.  S9  800-804. 

Excessive  assessments  should  be  corrected 
by  the  course  provided  by  law  for  such  correc- 
tion.— Stanley  v.  Albany  County  Sup'rs,  121  U. 
•S.  535,  7  S.  Ct  1234,  30  L.  Ed.  1000. 

The  total  valuation  of  the  property  in  the 
territory  may  be  increased  by  the  Arizona  board 
of  equalization  beyond  the  sum  of  the  returns  of 
the  board  of  supervisors  of  the  several  counties, 
since  Rev.  St.  Ariz.  1901,  §  3880,  empowering 
the  board  to  increase  or  diminish  the  valuation 
of  property  in  any  county  in  order  to  produce  a 
just  relation  between  all  the  valuations  of  prop- 
erty in  the  territory,  only  prohibits  the  board 
from  reducing  the  aggregate  valuation  below 
that  as  returned  by  the  clerks  of  the  several 
counties,  which  implies  that  the  board  has  the 
power  of  change,  and,  but  for  the  prohibition, 
might  reduce  the  total.  Judgment  (Ariz.  1906) 
84  P.  511,  aflSrmed. — Copper  Queen  Consol.  Min. 
Co.  V.  Territorial  Board  of  Equalization  of  Ter- 
ritory of  Arizona,  27  S.  Ct  695,  206  U.  S.  474, 
51  L.  Ed.  1143. 

The  Arizona  board  of  equalization,  in  ex- 
ercising its  power  under  Rev.  St.  Ariz.  1901,  | 
3880,  to  increase  or  diminish  the  valuation  of 
property  in  any  county  in  order  to  produce  a 
just  relation  between  all  the  valuations  of  prop- 
erty in  the  territory,  is  not  bound  to  deal  with 
the  valuation  of  each  county  as^  a  whole,  but 
may  increase  or  diminish  the  valuations  of  par- 
ticular classes  of  property  within  the  county. 
—Id. 
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(G)  REVIEW,  CORRECTION,  OR  SETTING 
ASIDE  OF  ASSESSMENT. 

€=»452.   Constitutional      and      ttatntory 
proviiionji* 

See  45  Cent.   Dig.  Tax.  S9  S06,  807. 

The  lack  of  any  provision  for  an  equaliza- 
tion of  railroad  property  with  other  property  in 
the  state  in  Pub.  Acts  Mich.  1901,  Act  No.  173, 
authorizing  the  taxation  of  railroad  property  at 
the  average  rate  of  taxation  imposed  on  other 
propet-ty  in  the  state,  does  not  vitiate  the  assess- 
ment, where  the  statute  names  the  time  and 
place  for  the  sessions  of  the  assessing  board, 
and  gives  to  any  person  or  company  interested 
the  right  to  be  heard,  and  authorizes  the  board 
to  correct  the  valuation.  Decree  (D.  C.)  Michi- 
gan Railroad  Tax  Cases,  138  F.  223,  affirmed.— 
Michigan  Cent.  R.  Co.  v.  Powers;  26  S.  Ct  459, 
201  U.  S.  245,  50  L.  Ed.  744. 

^=»453.  Ezclnsiveneit  of  ttatntory  reni- 
edy. 

See  45  Cent.   Dig.   Tax.  S  809. 

A  sale  of  lands  for  delinquent  taxes  will 
not  be  set  aside,  on  the  ground  of  unjust  valua- 
tion, where  no  such  purpose  appears  on  the 
part*  of  the  assessor  or  board  of  equalization, 
although  unimproved  lands  were  assessed  at  a 
higher  rate  than  improved  lands  owned  by 
residents,  yet  no  discrimination  was  made  be- 
tween unimproved  lands  owned  by  residents  and 
by  nonresidents,  and  the  error  in  valuation  could 
have  been  corrected  by  appropriate  proceedings 
before  the  tax  sale. — Beeson  v.  Johns,  124  U.  S. 
56,  8  S.  Ct.  352,  31  U  Ed.  360. 

^=>477.   Notice  to  pnbUo  of  meeting  or 
lesiions  of  board.  ' 

See  45  Cent  Dig.  Tax.  99  850.  851. 

Notice  of  the  time  and  place  of  the  first 
meeting  of  the  state  board  for  the  equalization 
of  the  shares  of  incorporate<l  banks,  given  by 
the  provisions  of  Rev.  St.  Ohio,  §2808,  desig- 
nating the  time  and  place  for  sucn  meeting,  is 
sufficient  notice  to  any  banks  which  may  be 
affected  by  its  action,  although  such  action  may 
be  taken  at  a  meeting  of  the  board  held  after 
it  has  adjourned  without  fixing  a  date  for  a 
Bubseouent  meeting.  Judgment  Mercantile  Xat. 
Bank 'of  Cleveland,  Ohio,  v.  Hubbard,  105  F. 
809,  45  C.  C.  A.  66,  reversed.— I/ander  v. 
Mercantile  Nat.  Bank  of  Cleveland,  Ohio,  22 
S.  Ct.  908,  186  U.  S.  458,  46  L.  Ed.  1247. 

^=»479.   Prooeedingt      by      and      before 
board  or  officer. 

See  46  Cent.  Dig.  Tax.   99  853-883;    2  Cent  Dig. 
App.  A  B.  9  141. 


-*—  Notice     to     persons     Inter- 
ested. 

See  45  Cent  Dig.  Tax.  99  864-857. 

Rev.  St.  Ohio,  §  2782,  authorizes  a  county 
auditor  having  reason  to  believe  that  any  per- 
son has  made  a  false  statement  of  his  property 
for  taxation  to  issue  compulsory  process,  and 
require  the  attendance  of  any  person  whom  he 
may  suppose  to  have  knowledge  of  the  value  of 
such  property,  and  examine  him  on  oath,  and 
requires  nim,  before  entering  6n  the  tax  list  the 
proper  amount  of  taxes,  to  notify  such  person, 
that  he  may  have  an  opportunity  to  show  that 
his  statement  was  correct.  Held,  that  where 
a  person,  subpoenaed  to  appear  before  the 
auditor  to  give  information  of  all  property  with- 
in his  knowledge  not  returned  for  taxation,  while 
in  attendance  before  such  auditor  is  informed 
by  the  latter  of  his  purpose  to  increase  the 
amount  of  the  property  returned  by  such  person 
for  tcxation.  there  is  a  substantial  compliance 
w^ith  the  statute.— Sturgos  v.  Carter,  114  U.  S. 
511»  5  S.  Ct  1014,  29  L  Ed.  240. 


—  Settine     aside     aaeeanment 
and   maldne  of  reasaeeament. 

Sess.  Laws  Ariz.  1891,  p.  146,  §  1,  provides 
that,  where  any  tax  on  property  subject  to  tax- 
ation shall  be  set  aside,  declared  void,  or  its 
collection  enjoined  for  irregularity,  error,  or 
omission  in  the  proceedings,  it  may,  upon  order 
of  the  board  of  supervisors,  be  reassessed  with- 
in four  years,  and  collected  as  part  of  the  tax 
for  the  current  year.  Held,  that  a  resolntion 
of  the  board,  reciting  failure  of  proceedings  to 
collect  taxes  for  a  prior  year  because  or  in- 
sumcient  publication,  and  directing  their  reas- 
sessment and  insertion  on  the  tax  roll  for  the 
current  year,  together  with  the  delinquent  list 
in  which  they  were  so  included,  are  sufficient 
to  show  that  the  taxes  were  properly  charged 
against  the  property,  in  the  absence  of  evidence 
to  the  contrary. — Maisb  v.  Territory  of  Arizona, 
17  S.  Ct.  193,  164  a  S.  599,  41  L.  Ed.  567. 

^=>498.  Injunction    to    restrain    assess- 
ment. 

See  45  Cent.  Dig.  Tax.  99  913-919. 

Injunction  is  the  proper  form  of  relief  from 
an  assessment  for  taxation  made  upon  uncon* 
stitutional  principles.— jFargo  v.  Hart,  24  S.  Ct. 
498,  193  U.  S.  490.  48  L.  Ed.  761. 

Tender  is  not  a  prerequisite  to  injunctive 
relief  against  an  assessment  for  taxation  made 
upon  unconstitutional  principles. — Id. 

Equity  will  not  enjoin  a  reassessment  of 
a  tax  on  the  stock  and  real  property  of  a  na- 
tional bank  because  of  the .  apprehension  that 
Rev.  St.  U.  S.  §  5219  (U.  S.  Comp.  St  1901,  p. 
3502),  will  be  violated  by  the  assessing  officer 
in  making  the  assessment.  Judgment  (N.  M. 
1906)  86  P.  548,  affirmed.— First  Nat  Bank  v, 
Albright,  28  S.  Ct.  349.  208  U.  S.  548.  52  Im 
Ed.  614. 

^=>500.   Actions  to  set  aside  assessnient 
or  for  reassessnent. 

See  45  Cent.  Dig.  Tax.  99  925-930. 

Proof  of  fraud  or  misconduct,  and  not  mere- 
ly of  an  error  of  judgment,  on  the  part  of  an 
assessing  board,  is  necessary  to  warrant  setting 
aside  the  assessment. — Maish  v.  Territory  of 
Arizona,  17  S.  Ct  193,  164  U.  S.  599,  41  L..  Ed. 
567. 

That  an  officer  of  a  railroad  company  de- 
clared before  the  board  of  assessors  that  the 
company  would  pay  taxes  on  a  certain  valua- 
tion of  its  property,  but  would  resist  payment 
on  a  higher  valuation,  will  not  raise  the  pre- 
sumption that  the  subsequent-  act  of  the  board 
in  fixing  the  valuation  of  the,  railroad  property 
at  the  rate  named  by  the  officer  was  fraudulent. 
—Id. 

VI.   USN  ANB  FBIORXX7. 

^=9503.  Creation  and  requisites  of  lien. 

See  46  Cent.  Dig.  Tax.  SS  934-936. 

^=»506.-  —  Entry   of  nnpaid   tax   and 
tax  books  or  other  records. 

See  46  Cent  Dig.  Tax.  {  936. 

A  state  law  requiring  that  all  liens  on  real 
property  must  be  recorded,  in  order  to  affect 
third  parties  (Const  La.  1879,  art.  176),  does 
not  apply  to  tax  liens  in  favor  of  the  United 
States.— United  States  v.  Snyder.  149  U.  S.  210, 
13  S.  Ct.  846,  37  L.  Ed.  705. 

€r:>507.  Property  to  whieli  lien  attaeli- 
es. 

See  45  Cent.  Dig.  Tax.  iS  937-941. 

All  the  property  of  a  railroad  being  assessed 
as  a  unit,  and  the  tax  being  duei  as  a  unit,  the 
tax  is  a  lien  on  all  the  property  assessed.— 
Maricopa  &  P.  R.  Co.  v.  Territory  of  Arizona, 
166  U.  S.  347,  15  S.  Ct.  391,  39  L.  Ed.  447. 
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«=s>543 


The  lien  of  taxes  npon  the  fee  given  by 
Act  Tenn.  Jan.  10,  1903,  5.  663,  c.  258,  §  32, 
applies  only  when  the  fee  itself  may  be  taxed, 
and  does  not  give  such  lien  for  a  tax  npon  the 
interest  of  a  lessee  where  the  fee  itself  is 
exempt  from  taxation.— (1908)  Jetton  v.  Univer- 
sity of  the  South,  28  S.  Ct  375,  208  U.  S.  489, 
52  L.  Ed.  584,  reversing  decree  (C.  C.  1907) 
University  of  the  South  v.  Jetton,  155  F.  182. 

^=>609.   Priorities  in  eeneral. 

See  46  Cent   Dig.  Tax.  {9  943-945;    36  Cent.  Dig. 
Mtg.   S  324. 

Though  Const.  La.  1879,,  art  176,  requires 
tax  liens  on  real  property  to  be  recorded  in  order 
to  avail  against  third  parties,  yet  a  tax  lien  in 
favor  of  the  United  States  may  be  enforced 
against  land  in  the  hands  of  a  purchaser  for 
value  and  without  notice,  though  it  was  not 
recorded;  the  law  not  being  applicable  to  such 
liens.--United  States  v.  Snyder,  149  U.  S.  210, 
13  S.  Ct.  846,  37  L.  Ed.  705. 

Vn.  PAYMENT  AND  BEFUNDING  OB 
RECOVERY  OF  TAX  PAID. 

Custom  duties,  see  Customs  Duties,  ^=^95, 
101-108. 

Internal  revenue  taxes,  see  Internal  Revenue, 
^=938. 

License  tax,  see  Licensee,  ^=»34. 

Mandamus  to  compel  officer  to  receive  coupons 
of  bonds  as  payment,  see  Mandamus,  ^=»3. 

Payment  to  sustain  adverse  possession,  see  Ad- 
verse Possession,  ^=»87-94. 

Recovery  of  taxes  pcud  by  mortgagee,  see  Mort- 
gages, ^=»200. 

^=:>527*  Mode  of  making  and  medlimi  of 
payment. 

6ee  46  Cent.  Dig.   Tax.   H  970-978. 

A  bill  in  equity  for  an  injunction  to  restrain 
collectors  of  taxes  due  to  the  state  of  Virginia 
from  refusing  to  receive,  when  tendered  in 
payment  of  such  taxes,  coupons  made  receivable 
therefor  by  Act  Va.  March  30,  1871,  will  not 
lie  on  behalf  of  a  holder  of  such  coupons  who 
owes  no  taxes  or  other  debt  to  the  state.  The 
discrediting  of  the  coupons  by  previous  refusals 
of  the  state  officers  to  receive  them  is  not  ac- 
tionable damage.— Marye  v.  Parsons,  114  U.  S. 
325,  5  S.  Ct.  932,  962,  29  L.  Ed.  205. 

The  revenue  license  to  practice  law,  impos- 
ed by  Code  Va.  1873,  tit.  12,  c.  34,  §  61,  is  a 
tax  within  Act  Va.  March  30,  1871,  making 
coupons  cut  from  the  bonds  of  the  state  receiv- 
able for  *'all  taxes,  debts,  dues,  and  demands 
due  the  state." — Royall  v.  Commonwealth  of 
Virginia,  116  U.  S.  572,  6  S.  Ct.  510,  29  L.  Ed. 
735;  Sands  v.  Edmunds,  116  U.  S.  585,  6  S. 
Ct.  516,  29  L.  Ed.  739;  RoyaU  v.  Common- 
wealth of  Virginia,  121  D.  S.  102,  7  S.  Ct.  826, 
30  L.  Ed.  883. 

Where  a  state  is  surety  on  the  bonds  of  a 
railroad  company,  and  to  relieve  itself  from  lia- 
bility therefor  issues  in  exchange  for  such  bonds 
its  scrip,  expressed  on  its  face  to  be  '^receivable 
in  payment  of  all  taxes  and  dues  to  the  state,** 
the  holder  of  such  scrip  cannot  maintain  a  pe- 
tition for  mandamus  to  compel  its  receipt  tor 
taxes  unless  he  himself  owes  the  taxes,  and  is 
in  a  position  to  make  a  present  tender,  although 
the  market  value  of  the  scrip  is  deprefiafpd  by 
the  refusal  to  receive  it.—Hagood  ▼.  Southern, 
117  U.  S.  52,  6  S.  Ct  608,  29  L.  Ed.  805. 

^=»528.   Interest  and  fees. 

See  45  Cent  Dig.  Tax.  |  981. 

Delinquent  taxes  due  to  the  federal  gov- 
ernment bear  interest,  although  no  statute  so  di- 
recte.— Billings  v.  United  States,  34  S.  Ct  421, 
232  U.  S.  261.  58  L.  Ed.  596,  affirming  judg- 
ment (C.  C.)  United  Stetes  v.  Billings,  190  F. 
359;    united  States  v.  Billings,  34  S.  Ct  428, 


232  U.  S.  280,  58  L.  Ed.  608,  affirming  in  part 
(C.  C.)  United  States  v.  Blair,  190  F.  372; 
United  States  v.  Bennett,  34  S.  Ct  433,  232  U. 
S.  299,  5b  L.  Ed.  612. 

^=3>530.  Operation    and    effect    of    pay- 
ment  in  general. 

See  46  Cent  Dig.  Tax.  SS  985,  988. 

Act  of  March  7>  1889,  of  the  territory  of 
Dakota,  relating  to  the  taxation  of  railroads, 
provided  that  it  should  apply  to  railroad  compa- 
nies which  were  in  arrears  for  taxes  imposed 
by  Laws  1883,  c.  99,  only  on  payment  of  such 
arrearage  within  30  days.  The  Northern  Pacific 
Railroad  Company  was  largely  in  arrears,  and 
taxes  bad  also  been  levied  on  some  of  its  prop- 
erty by  the  counties  in  which  it  was  situated, 
which  taxes  it  had  not  paid.  The  company  paid 
the  arrearage  due  under  the  law  of  1883,  'and 
was  thereafter  taxed  under  the  act  of  1889. 
JJeldy  that  such  payment  and  its  acceptance, 
though,  made  after  the  expiration  of  30  days, 
were  a  compromise  and  settlement  of  all  claims 
for  prior  taxes  against  the  property  of  the  com- 
pany, including  those  levied  on  its  lands  by  the 
local  authorities.— McHenry  v.  Alford,  18  S.  Ct. 
242,  168  U.  S.  651,  42  L.  Ed.  614. 

<S=>536.  Riebt  of  recovery  of  tazee  paid. 

See  46  Cent  Dig.  Tax.  H  996-1006. 

^=»538«  —  Voluntary  payment  in  gen^ 
oral. 

See  45  Cent  Dig.  Tax.  H  999,  1000. 

In  Kentucky  an  action  to  recover  taxes  i>aid 
does  not  lie  except  when  the-  payment  has«been 
made  under  duress  of  a  distraint  made  by  the 
collection  officers.  Decree,  Bank  of  Kentucky 
V.  Stone  (C.  C.)  88  F.  385,  affirmed.—Stone  v. 
Farmers'  Bank  of  Kentucky,  19  S.  Ct.  880,  174 
U.  S.  409,  43  L.  Ed.  1027. 

Payment  by  foreign  corporation  of  fran- 
chise tax  imposed  by  Laws  Tex.  1905;  c.  19,  to 
avoid  forfeiture  of  right  to  do  business  and 
right  to  sue,  held  not  voluntary. — (1912)  Gaar, 
Scott  &  Co.  V.  Shannon,  32  S.  Ct  236,  223  V. 
S.  468,  56  L.  Ed.  510,  affirming  judgment  (1909) 
115  S.  W.  361,  52  Tex.  Civ.  App.  634. 


—  Dnreaa  or  oompnlsiom« 

See  46  Cent  Dig.  Tax.  S  1002. 

Foreign  corporation  doing  only  interstate 
business,  and  therefore  not  liable  to  franchise 
tax  imposed  by  Laws  Tex.  1905,  c.  19,  cannot 
recover  back  such  tax  as  paid  under  duress. — 
(1912)  Gaar,  Scott  &  Co.  v.  Shannon,  32  S.  Ct. 
236,  223  U.  S.  468.  56  L.  Ed.  510,  affirming 
judgment  (1909)  115  S.  W.  361,  52  Tex.  Civ. 
App.  634. 


-*-»  Protest. 

See  46  Cent  Dig.  Tax.  SS  lOOS-1006. 

Payment  of  unconstitutional  tax  imposed  un- 
der Laws  Colo.  1907,  p.  548,  on  capital  stock  of 
foreign  railway  company,  held  not  voluntary, 
so  as  to  defeat  action  to  recover  same. — Atchi- 
son, T.  &  S.  F.  Ky:  Co.  v.  O'Connor,  32  S.  Ct. 
216,  223  U.  S.  280,  56  U  Ed.  436,  Ann.  Cas. 
1913C,'  1050. 

C=»543.  Actions  and  prooeedings  for  re- 
covery of  taxes  paid. 

eee  46  Cent  Dig.  Tax.  SS  1006-1016. 

The  Secretary  of  State,  who  collects  uncon- 
stitutional tax  imposed  bv  Laws  Colo.  1907, 
p.  548,  upon  capital  stock  of  foreign  railway 
company  is  liable  in  a  suit  to  recover  back  tax 
as  paid  under  duress^  especially  under  section 
6,  providing  that,  if  judicially  determined  that 
the  payment  was  erroneous,  the  auditor  may 
draw  warrant  for  refunding  same. — Atchison.  T. 
&  S.  F.  Ry.  Co.  V.  O'Connor,  32  S.  Ct  216,  223 
U.  S.  280,  56  L.  Ed.  436,  Ann.  Cas.  1913C.  1050. 
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vm.  coucECTioir   Ain>    enforce- 
ment AGAINST  PERSONS  OR 
PERSONAI.  PROPERTY. 

Concliisiveness  of  jodgment,  see  Judgment,  ^^ 

750. 
Due  process  of  law,  see  Constitutional  Law,  ^=» 

284: 
Judgment  in  action  for  taxes  as  bar  to  action 

for  taxes  for  another  year,  see  Judgment,  €=» 

604. 
Mandamus  to  compel  collection,  see  Mandamus, 

«=>119. 

(A)  COLLECTORS  AND  PROCEEDINGS 
FOR  COLLECTION  IN  GENERAL. 

^=»550.  Autltorltj  to  ooUeot  in  general. 

Bee  46  Cent  Dig.  Tax.  If  1051,  1052.  1064,  1066,  1066, 
1067. 

Rev.  St.  Mo.  1900.  §  11,417,  authorizing 
the  circuit  court  to  enforce  "by  mandamus  or 
otherwise"  an  order  to  the  county  court  to  as- 
sess a  tax,  empowers  the  circuit  court  to  use 
coercive  measures  alone,  and  not  to  collect  the 
tax  through  its  own  ofKcers.— Yost  v.  Dallas 
County,  36  S.  Ct.  235,  236  U.  S.  50,  59  U  Ed. 
460. 

^=»570.  Aetioiui  on  oAoial  bonds. 

See  46  Cent.  Dig.  Tax.  S9  1122-1129. 

Suit  was  brought  by  the  state,  on  relation 
of  the  owner  of  county  warrants,  finding  no 
money  in  the  county  treasury  to  pav  his  war- 
ranto, against  the  tax  collector  and  his  surety, 
alleging  that  the  collector  had  improperly  re- 
<.'eived  other  warrants  in  payment  of  taxes,  and 
had  thus  intentionally  prevented  any  money 
coming  into  the  treasury.  The  collector  had 
settled  according  to  law  with  the  county  for 
taxes  collected,  and  the  county  court  had  ap- 
proved his  accounts.  Held,  that  there  was  no 
relation  of  contract  or  legal  obligation  between 
the  owner  of  the  warrants  and  tne  collector  to 
sustain  the  action.— State  of  Missouri  v.  Win- 
terbottom,  8  S.  Ct  08,  123  U.  S.  215,  31  L.  Ed. 
124. 


<B)  SUMMARY  REMEDIE:S  AND  ACTIONS. 

Vested   rights  to  remedies  for  collections,  see 
Constitutional  Law,  ^=^106. 

^s»578*  Natnre  and  form  of  remedies  in 
eeneral. 

See  46  Cent  Dig.  Tax.  ||  1132-1127. 

Pub.  St  Mass.  c.  13,  §  54,  providing  for 
collection  of  taxes  from  foreign  corporations 
and  authorizing  the  court  in  certain  cases  to 
issue  injunctions  restraining  such  corporations 
from  transacting  any  business  until  delinquent 
taxes  are  paid,  is  void  as  to  the  issuing  of  such 
injunction  against  a  telegraph  company  whose 
lines  in  that  state  are  mostly  constructed  and 
operated  as  United  States  postal  roads  bv  virtue 
of  Rev.  St  §  5263  [U.  S.  Comp.  St  1901.  p. 
3570],  granting  the  right  to  buud  and  operate 
lines  on  such  roads.— Western  Union  Tel.  Co.  v. 
Commonwealth  of  Massachusetts,  125  U.  S. 
530,  8  S.  Ct  061,  81  L.  Ed.  790. 

^s»576.  Proporty  snbjoot  to  ooixnro  mnd 
•alo« 

See  46  Cent.  Dig.  Tax.  IS  1166-1168. 

The  exemption  of  United  States  bonds  from 
state  taxation  does  not  prevent  their  distraint, 
under  Rev.  St.  Ohio,  §  1095,  to  satisf"  taxes  law- 
fully levied  on  unexempt  personal  property  of 
the  owner  of  such  bondR.— Scottish  Union  &  Na- 
tional Ins.  Co.  V.  Rowland,  25  S.  Ct  345,  196 
r.  S.  611,  49  L.  Ed.  619. 


•  ActioAS    for    napaid    taxes    In 
genoral. 

m  Gent  Dig.  Tax.  H  1186-U87,  1189-1220. 


-*—  Defeiuiea. 

See  46  Cent  Dig.  Tax.  §9  1196-1200. 

On  a  bill  by  the  state  against  a  corpora- 
tion, to  recover  taxes  on  the  capital  stock  or 
on  shares  of  stock,  the  time  of  the  acceptance 
of  the  charter  may  be  inquired  into,  to  determine 
the  right  to  an  immunity  from  taxation  granted 
by  the  charter.— Planters'  Fire  &  Marine  Ins. 
Cfo.  V.  State  of  Tennessee,  161  U.  S.  193,  16  S. 
Ct  466,  40  L.  Ed.  667. 

Discrimination  or  overvaluation  by  a  state 
board  of  equalization  in  assessing  property  for 
purposes  of  taxation  is  not  a  ground  of  defense 
to  an  action  at  law  to  collect  the  taxes.  Judg- 
ment, State  ex  rel.  Gottlieb  v.  Western  Union 
Tel.  Co.,  65  S.  W.  775,  166  Mo.  502,  affirmed. 
—Western  Union  Tel.  Co.  v.  State  of  Missouri, 
23  S.  Ct.  730,  190  U.  S.  412,  47  L.  Ed.  Ilia 

Neither  the  listing  of  a  number  of  mining 
claims  en  masse  for  taxes,  nor  pa:rmeBt  of  a 
part  of  the  unlawful  tax  as  a  condition  of  in- 
junction, nor  payments  under  compromise  sub- 
sequently held  invalid,  will  estop  the  owner 
from  contesting  the  enforcement  of  the  tax,  be- 
cause the  board  of  equalization  unlawfully  in- 
creased the  assessment  on  a  part  of  the  property 
bv  singling  out  some  of  the  claims.— Territory 
of  Arizona  ex  reL  Gaines  v.  Copper  Queen  r*on- 
sol.  Min.  Co.,  34  S.  Ct  546,  233  U.  S.  87,  58  L. 
Ed.  863,  affirming  judgment  108  P.  960,  13  Arix. 
198. 

See  46  Cent  Dig.  Tax.  I  1218. 

In  an  action  by  a  county  for  taxes,  after 
judgment  for  defendant  on  the  ground  that  the 
assessment  was  void,  defendant  allowed  judg- 
ment to  be  entered  against  it  for  the  principal 
of  the  tax  assessed,  leaving  the  question  of  pen- 
alty and  interest  to  be  determined  on  appeal. 
Held  that,  as  the  plaintiff  was  not  entitled  to 
judgment  for  the  taxes  in  question,  and  the 
parties  having  stipulated  that  the  judgment 
should  not  be  treated  as  an  admission  by  the 
defendant  of  the  validity  of  the  taxes  claimed, 
the  plaintiff  cannot  have  judgment  for  penalty, 
interest,  and  attorney's  fees. — San  Bernardino 
Coun^  V.  Southern  Pac.  R.  Co.,  118  U.  S.  417, 
6  S.  (5t  1144,  30  L.  Ed.  125. 

(Q  REMEDIEIS  FOR  WRONGFUL  EN- 
FORCEMENT. 

License  tax,  see  Licenses,  ^=p35. 

Limitation  of  action,  see  Limitation  of  Actions, 

^=»130. 
Multiplicity  of  suits,  see  E(^uity,  ^=p51. 
Nature  of  proceeding  to  enjoin  collection,  see 

Action,  €==>23. 
Want  of  actual  controversy  ground  for  dismlasal 

of  appeal,  see  Appeal  and  Error,  ^=p781. 


Injiuiotioii* 

See  46  Cent.  Dig.  Tax.  ||  1230-1297. 

^=:»607.  -*-»  In  general. 

See  46  Cent  Dig.  Tax.  |  1230. 

Where  a  receiver  alleges  that  a  tax  levied 
on  property  in  his  hands  is  illegal,  and  files  a 
petition  in  the  circuit  court  to  determine  its 
legality,  the  power  of  the  court  to  restrain  any 
interference  with  the  property  for  the  purpose 
of  collecting  the  tax  pending  such  determina- 
tion is  not  affected  by  the  fact  that  the  state 
statutes  expressly  deny  any  mode  of  relief 
against  illegal  taxes,  save  payment  under  pro- 
test, and  action  to  recover  back  the  amount  so 
paid.— Ex  parte  Tyler,  149  U.  S.  164,  13  S.  Ct 
785,  37  L.  Ed.  689. 

Equity  has  jurisdiction,  where  no  remedy 
at  law  exists,  upon  payment  of  a  tax  fairly  and 
equitably  due,  to  restrain  the  collection  of  the 
tax  assessed  upon  a  corporation  at  a  different 
rate  and  by  a  different  method  from  that  em- 
ployed for  other  corporations  of  the  same  dj 
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and  for  the  same  year,  which  results  in  a  most 
enormom  and  material  discrimination  against 
the  complainant  corporation.  Judgment,  Chi- 
cago Union  Traction  Co.  v.  State  Board  of 
Equalization  (C.  C.  1902)  114  F.  557,  affirmed. 
—Raymond  v.  Chicago  Union  Traction  Co.,  28 
S.  Ct.  7,  207  U.  S.  50,  52  L.  Ed.  78,  12  Ann. 
Cas.  757:  Same  v.  Chicago  Edison  Co.,  28  S. 
Ct.  14,  207  U.  S.  42,  52  L.  Bd.  90. 


^—  Grounds  of  relief. 

See  46  Gent  Dig.  Tax.  ||  1230-12*1. 

Where  a  railroad  company  has  tendered 
coupons  for  interest  on  state  bonds  in  payment 
of  taxes,  as  permitted  by  an  act  of  the  legisla- 
ture, and  such  tender  has  been  refused  because 
of  a  subsequent  unconstitutional  act,  the  rail- 
road company  may  have  an  injunction  to  pre- 
vent the  collection  of  the  taxes  by  levy  upon  its 
property.— Allen  v.  Baltimore  &  O.  R.  Co.,  114 
U.  S.  311,  5  S.  Ot.  925,  962,  29  L.  Ed.  200,  af- 
firming Baltimore  &  O.  R.  Co.  ▼.  Allen  (C.  C.) 
17  F.  171. 

A  bill  in  equity  to  set  aside  and  restrain  the 
collection  of  a  personal  tax,  or  a  tax  levied  up- 
on personal  property,  by  a  municipal  corpora- 
tion, c&nnpt  be  maintained  on  the  sole  ground 
of  the  illegality  of  the  tax  by  reason  of  the 
nonresidence  within  the  limits  of  such  munici- 
pality, of  the  person  against  whom  the  tax  is 
levied.— City  of  Milwaukee  v.  Koeffier,  116  U. 
S.  219,  6  S.  Ct  372,  29  L.  Ed.  612. 

Where  overvaluation  has  arisen  from  the 
adoption  of  a  rule  of  appraisement  which  con- 
flicts with  a  constitutional  or  statutory  provi- 
sion, the  collection  of  the  excess  will  be  en- 
joined upon  payment  or  tender  of  the  amount 
due  upon  a  just  valuation. — Stanley  v.  Albany 
County  Sup'rs,  121  U.  S.  535,  7  S.'  Ct  1234,  30 
Ij.  Ed.  1000. 

A  taxpayer  cannot  obtain  relief  by  injunc- 
tion against  a  tax  because  of  its  illegality,  un- 
less there  is  some  special  ground  of  equitable 
jurisdiction. — ^Pacific  Exp.  Co.  v.  Seibert,  142 
U.  S.  339,  12  S.  Ct  250,  35  L.  Ed.  1035. 

Under  the  law  of  New  Mexico,  y^hich  re- 
quires property  to  be  assessed  at  its  cash  value, 
property  of  a  national  bank  was  so  assessed, 
but  on  appeal  to  the  board  of  equalization  the 
assessment  was  reduced  to  85  per  cent,  of  the 
full  value.  Held,  that  the  mere  fact  that  oth- 
er property  was  assessed  at  70  per  cent,  of  its 
value,  not  through  any  design  or  systematic  ef- 
fort on  the  part  of  the  assessors,  would  not 
justifv  an  injunction  to  restrain  the  collection 
of  the  tax.— Albuquerque  Nat.  Bank  v.  Perea, 
147  U.  S.  87,  13  S.  Ct.  194,  37  L.  Ed.  91,  af- 
firming 5  N.  M.  664,  25  Pac,  776. 

A  valid  state  statute  giving  a  railroad  com- 
pany the  right  of  appeal  to  the  courts  from 
the  assessment  of  its  property  for  taxation,  aft- 
er receiving  notice  of  such  assessment,  on  which 
appeal  all  legal  evidence  offered  shall  be  heard 
by  the  court,  affords  an  adequate  remedy  for 
any  error  or  illegality  in  the  assessment ;  and 
a  company  which,  after  full  opportunity,  has 
not  availed  itself  of  such  remedy,  cannot  main- 
tain a  suit  in  a.  court  of  the  United  States 
to  enjoin  the  collection  of  any  part  of  the  tax 
imposed,  on  the  ground  that  property  was  il- 
legally assessed.-f Pittsburgh,  C.,  C.  &  St.  L. 
Ry.  Co.  V.  Board  of  Public  Works  of  West  Vir- 
|inia,  19  8.  Ct  90,  172  U.  S.  32,  43  L.  Ed. 

The  collection  of  taxes  assessed  under  the 
authority  of  a  state  ie  not  to  be  restrained  by 
writ  of  injunction  from  a  court  of  the  United 
States,  unless  it  clearly  appears,  not  only  that 
the  tax  is  illegal,  but  that  the  owner  of  the 
property  taxed  has  no  adequate  remedy,  by  the 
ordinary  process  of  the  law,  and  that  there  are 


special  circumstances  bringing  the  case  under 
some  recognized  head  of  equity  jurisdiction. 
— Id. 

In  a  state  where  payment  of  taxes  is  held 
to  be  voluntary  unless  made  under  duress  of  a 
distraint,  it  would  seem  that  the  right  of  action 
to  recover  back  a  tax  levied  against  a  bank  is 
an  inadequate  remedy,  in  view  of  the  interfer- 
ence with  its  business  and  the  injury  to  its 
credit  which  would  be  caused  by  a  distress  upon 
its  personal  property.  I>ecree  (C.  C.)  Bank 
of  Kentucky  v.  Stone,  88  F.  383,  affirmed.— 
Stone  V.  Farmers'  Bank  of  Kentucky,  19  S.  Ct. 
880,  174  U.  S.  409,  43  L.  Ed.  1027.    • 

In  a  state  where  an  action  to  recover  taxes 
paid  will  only  lie  when  they  have  been  paid  un- 
der duress  of  a  distraint,  such  remedy  is  not 
an  adequate  one  where  the  taxing  officers,  in- 
stead of  distraining,  may  bring  an  action  at  law 
to  collect  the  tax.  A  remedy  at  law  cannot  be 
adequate  if  its  adequacy  depends  upon  the  will 
of  the  opposing  party. — Id. 

Irreparable  injury  cannot  be  inferred  as 
the  result  of  the  enforcement  of  an  illegal  tax, 
so  as  to  sustain  a  suit  in  equity  to  enjoin  its 
collection,  where  there  is  a  plain  and  adequate 
remedy  at  law  to  recover  the  amount  of  the 
tax  wrongfully  assessed. — Indiana  Mfg.  Co.  v. 
Koehne,  23  S.  Ot.  452,  188  U.  S.  681.  47  L. 
Ed.  651. 

The  absence  of  an  adequate  remedy  at  law 
JB  not  shown  by  an  averment  in  a  bill  which 
seeks  to  enjoin  the  collection  of  a  tax  on  prop- 
erty alleged  to  foe  exempt  from  taxation,  that 
a  portion  of  the  tax  is  to  be  paid  to  the  state  of 
Indiana,  which  cannot  be  sued,  where,  under 
the  general  tax  laws  of  that  state,  complainant 
might  have  had  its  objections  to  the  assessment 
reviewed  by  a  state  board,  and,  if  unsucceesful. 
might  have  paid  the  tax,  and  then,  under 
Burns'  Rev.  St  Ind.  1894,  §§  7916,  7916,  have 
filed  a  petition  with  the  board  of  county  com- 
missioners to  recover  it  back  as  "wrongfully'* 
assessed,  and,  if  still  unsuccessful,  might  have 
appealed  from  the  decision  of  such  board  to  the 
courts.— Id. 

The  prevention  of  multiplicity  of  suits  can- 
not successfully  be  invoked  to  sustain  a  suit  in 
equity  to  enjoin  the  collection  of  an  illegal  tax, 
where  complainant*s  remedy  under  the  state 
statutes  was  to  have  its  objections  to  the  as- 
sessment reviewed  •  by  a  state  board,  and,  if  un- 
successful, to  pay  the  tax  and  file  a  petition 
with  the  board  of  county  commissioners  to  have 
it  refunded,  and,  if  still  unsuccessful,  to  appeal 
from  the  decision  of  such  board  to  the  courts: 
—Id. 

An  averment  that  an  assessment  upon  the 
capital  stock  and  franchises  of  a  corporation 
constitutes  a  cloud  upon  title  is  not  sufficient 
to  sustain  a  bill  in  equity  which  seeks  to  en- 
join the  collection  of  such  tax  as  illegal,  where 
it  contains  no  allegation  that  the  corporation 
owns  any  real  property. — Id. 

The  United  States  has  no  such  prompt  and 
efficacious  remedy  at  law  as  will  deprive  it  of 
the  right  to  equitable  relief  against  the  unlaw- 
ful taxation  by  a  state  of  permanent  improve- 
ments upon,  and  personal  property  used  in  the 
cultivation  of,  lands  allotted  to  Indians  in  sev- 
eralty, under  Act  Feb.  8,  1887,  c.  119  (24  Stat. 
389),  the  fifth  section  of  which  requires  the 
United  States  to  hold  such  lands  in  trust  for 
the  allottees  for  25  years,  and  then  convey  the 
fee  free  of  all  incumbrance.— United  States  v. 
Rickert,  23  S.  Ct  478.  188  U.  S.  432,  47  L. 
Ed.  532. 

Code  Va.  1887,  §§  567-570,  provide  an  ade- 
quate remedy  at  law  for  the  correction  of  an 
erroneous  assessment  of  taxes,  and  a  federal 
court  of  equity  is  without  jurisdiction  of  a  suit 
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to  enjoin  the  collection  of  such  taxes,  levied  by 
authority  of  the  state,  on  the  ground  of  er- 
roneous assessment.  Decree  (C.  C.)  110  F. 
812,  affirmed.— Douglas  Co.  v.  Stone,  24  S. 
Ct.  843,  191 -U.  S.  557,  48  D.  Ed.  301. 

Equity  "will  not  interfere  by  injunction 
with  the  prosecution  of  civil  suits  against  a 
foreign  corporation  to  recover  taxes  levied  on 
its  personal  property  within  the  state,  on  the 
ground  that  the  corporation  is  not  personally 
Uable  therefor,  since  this  objection  may  be  set 
up  as  a  defense  by  answer  in  the  actions  at 
law.—Scottish  Union  &  National  Ins.  Co.  v. 
Bowland,  25  S.  Ct.  345,  196  U.  S.  611,  49  L. 
Ed.  619. 

The  existence  of  an  adequate  remedy  at 
law  cannot  successfully  be  urged  to  defeat  an- 
cillary relief  by  way  of  injunction  in  aid  of  a 
decree  enjoining  the  collection  of  state  taxes, 
since  that  question  was  foreclosed  by  the  origi- 
nal decree. — Gunter  v.  Atlantic  Coast  Line  R. 
Co.,  26  S.  Ct.  252,  200  U.  S.  273,  50  L.  Ed. 
477. 

A  federal  court  will  not  enjoin  the  col- 
lection of  state  taxes  on  railroad  property  be- 
cause of  undervaluation  of  the  other  taxable 
property  in  the  state,  where  such  inequality 
is  not  the  result  of  a  scheme  or  agreement 
among  the  taxing  officers.— Chicago,  B.  &  Q. 
.  Ry.  Co.  V.  Babcock,  27  S.  Ct.  326,  204  U.  S. 
^85,  51  L.  Ed.  636. 

Injunctive  relief  against  the  taxation  of 
railroad  property  because  of  the  methods  adopt- 
ed by  the  state  board  of  equalization  and  as- 
sessment in  arriving  at  the  valuation  of  such 
property  for  tax  purposes  will  not  be  given  in  a 
federal  court  except  in  a  case  of  fraud  or  a 
.  clearly  shown  adoption  of  a  fundamentally 
wrong  principle.— Id. 

A  foreign  corporation  cannot  sue  in  equity 
in  the  federal  courts  to  enjoin  collection  of 
taxes  in  Colorado^  where  under  the  Colorado 
law  the  company  could  have  recovered  back 
from  the  county  the  money  so  paid  if  the  taxes 
were  illegal.— Singer  Sewing  Mach.  Co.  of 
New  Jersey  v.  Benedict,  33  S.  Ct.  942,  229  U. 
S.  481,  57  L.  Ed.  1288,  affirming  decree  179 
F.  628,  103  C.  C.  A.  186. 

A  federal  court  has  jurisdiction  of  bill  to 
enjoin  collection  of  state  taxes  as  unwarranted 
by  the  law  and  because  manner  of  assessment 
is  a  fraud  on  the  complainant's  constitutional 
rights.- Johnson  v.  Wells  Fargo  &  Co.,  36  S. 
Ct.  62,  239  U.  S.  234,  60  L.  Ed.  243,  affirm- 
ing judgment  Wells  Fargo  &  Co^  v.  Johnson, 
214  F.  180,  130  C.  C.  A.  528. 

^=»610«  »—  Payment  or  tender  of  taxes 
not  in  controversy. 

See  45  Cent.  Dig.  Tax.  8  1244. 

A  taxpayer  cannot  maintain  an  action  to 
enjoin  the  collection  of  taxes  illegally  assessed 
against  him,  until  he  has  paid  or  tendered  the 
portion  legally  assessed. — Albuquerque  Nat. 
Bank  v.  Perea,  147  U.  S.  87,  13  S.  Ct.  194,  37 
L.  Ed.  91,  affirming  decree  5  N.  M.  664,  25  P. 
776. 

The  act  of  Dakota  territory  of  March  9, 
1883  (Laws  1883,  c.  99),  imposed  a  percentage 
tax  on  the  gross  earnings  of  railroad  companies 
in  lieu  of  all  other  taxation.  This  act  was 
superseded  by  the  act  of  March  7,  1889,  which 
provided  for  a  like  percentage  tax  on  any  com- 
pany accepting  its  provisions,  but  as  a  condi- 
tion of  such  acceptance  this  act  required  pay- 
ment, within  30  days  from  its  passage,  of  all 
arrearages  due  under  the  act  of  1883.  It  was 
provided  further  that  any  company  failing  to 
comply  with  the  provisions  of  the  act  should 
immediately  become  subject  to  taxation  on  its 
property  in  the  same  manner  as  individuals. 
If  an  acceptance  were  filetl  after  February 
15th  and  before  August  15th  in  any  year,  the 


percentage  tax  under  the  new  law  was  to  be 
paid  on  or  before  the  latter  date.  This  act* 
however,  was  repealed  November  2,  1889,  by  the 
repugnant  provisions  contained  in  the  constitu- 
tion of  North  Dakota,  as  approved  by  congress. 
Held,  that  the  Northern  Pacific  Company, 
which  paid  its  arrearages  within  the  30  days,  and 
filed  its  acceptance  before  August  15th,  but 
failed  to  pay  the  percentage  tax  which  fell 
due  on  that  date,  immediately  became  subject 
to  assessment  on  its  lands  in  the  various  coun- 
ties, and  an  assessment  accordingly  made  before 
the  repeal  of  the  percentage  law  was  not  in- 
validated by  such* repeal;  and,  as  the  company 
was  therefore  liable  to  pay  either  the  percent- 
•age  tax  or  the  assessment,  it  was  not  entitled  to 
enjoin  collection  of  the  latter  without  showing 
payment  or  tender  of  the  former. — ^Northern 
Pac.  R.  Co.  V.  Clark,  153  U.  S.  252,  14  S.  Ct. 
809,  38  L.  Ed.  706. 

Payment,  or  at  least  a  tender,  of  the 
amount  of  the  taxes  shown  from  the  bill  on 
complainant's  own  theory  justly  and  equitably 
to  be  due  on  shares  of  stock  in  a  national  bank, 
must  be  made  before  a  court  of  equity  will  in- 
terfere by  injunction  with  their  collection  be- 
cause no  notice  was  given  of  the  assessment, 
and  because  such  assessment,  by  reason  of  a 
failure  to  make  the  deduction  prescribed  by 
law,  was  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital.  Decree  (C.  C 
1901)  107  F.  570,  modified.—People's  Nat.  Bank 
of  Lynchburg  v.  Marye,  24  S.  Ot  68,  191  U. 
S.  272,  48  L.  Bd.  180. 

The  rule  that  tender  of  the  valid  portion  of 
a  tax  is^a  condition  precedent  to  relief  •by  in- 
junction against  illegal  taxation  cannot  be  in- 
voked to  defeat  injunctive  relief  in  aid  of  a 
decree  enjoining  the  collection  of  state  taxes, 
where  all  questions  concerning  the  part  of  the 
tax  not  covered  by  the  original  decree  were 
eliminated  from  the  controversy.— Gunter  v.  At- 
lantic Coast  Line  R.  Co.,  26  S.  Ct.  252,  $00 
U.  S.  273,  50  li.  Ed.  477. 

Tender  of  so  much  of  a  tax  as  would  have 
fallen  on  receipts  from  commerce  within  the 
state  held  not  prerequisite  to  injunction  of  col- 
lection from  nonresident  express  company, 
whose  receipts  are  largely  derived  from  inter- 
state commerce  and  investments  outside  the 
state,  of  tlie  gross  revenue  tax  exacted  by 
Laws  Okl.  1910,  c.  44.— Meyer  v.  Wells  Fargo 
&  Co.,  32  S.  Ct.  218,  223  U.  S.  298,  56  L.  Bd. 
445. 

^s»611«  — »  Proceedinsa  and  relief* 

See  46  Cent.  Dig.  Tax.  S9  1242.  1245-1257. 

The  members  of  a  state  board  of  equaliza- 
tion and  assessment  should  not  be  subjected 
to  a  cross-examination  in  a  proceeding  for  equi- 
table relief  against  the  taxation  of  railroad 
property,  with  regard  to  the  operation  of  their 
minds  in  arriving  at  the  valuation  of  such 
property  for  tax  purposes.— Chicago,  B.  &  Q. 
Ry.  Co.  V.  Babcock,  27  S.  Ct.  326,  204  U.  & 
585.  51  L.  Ed.  636. 

The  existence  of  an  adequate  remedy  at 
law  by  an  action  to  recover  back  illegal  taxes. 
which  will  defeat  injunctive  relief,  is  negatived 
by  allegations  in  a  bill  to  restrain  illegal  taxa- 
tion that,  if  complainant  sues  to  recover  bade 
the  taxes,  separate  suits  must  be  brought 
against  the  several  taxing  bodies  receiving  a 
share  of  the  tax;  that  the  proportion  of  the 
tax  which  goes  to  the  state  cannot  be  recovered 
by  any  legal  proceeding;  that  whatever  repay- 
ment can  be  compelled  from  the  oth^  taxing 
bodies  will  not  cover  the  cost,  including  com- 
missions deducted  for  the  <;ollection  of  the  tax; 
that  payment  of  such  tax  will  render  com- 
plainant insolvent;  and  that  a  levy  on  its 
property  will  interfere  with  the  street  car  sye- 
tem  operated  by  it,  to  the  injury  of  the  pub- 
lic   Judgment,  Chicago  Union  Traction  Ga  T« 
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State  Board  of  Equalization  (C.  C.  1902)  114 
F.  557,  affirmed.— Raymond  v.  OhicaRo  Union 
Traction  Co.,  28^  S.  Ct.  7,  207  U.  S.  20,  52  L. 
Ed.  78,  12  Ann.  Caa.  757;  Same  v.  Chicago 
Edison  Co.,  28  S.  Ct.  14,  207  U.  S.  42,  52  L. 
Ed.  90. 

IX.   8AI.E  OF  UUTD  FOR  NONPAY- 
MENT  OF   TAX. 

See  Bankruptcy,  <&:s>215,  314. 

Due  process  of  law,   see   Constitutional  Law, 

4S=»285. 
Levee  assessments,  see  Levees,  ^=»28. 

^=s>616.  Taxes    and    ohargres    for    whiok 
land  may  be  sold. 

See  45  Cent.  Dig.  Tax.  SS  1273-1278. 

<g==>622.  Partial  illegaUty. 

See  46  Cent.  Dig.  Tax.  i  1277, 

Where  land  is  sold  for  taxes,  any  portion 
of  which  is  illegal,  the  sale  is  void.— Gage  t. 
Pumpelly,  115  U.  S.  454,  6  S.  Ct  136,  29  L. 
Ed.  449. 

^=:»623.   Demand    of    payment    and    de- 
fault of  owner. 

See  «  Cent  Dig.  Tax.  fiS  1266.  1267. 

In  Mississippi  a  landowner  is  not  bonnd 
as  matter  of  law,  to  take  notice  of  a  new  -map 
giving  a  new  description  of  his  lands;  and  if, 
relying  on  the  old  description  and  the  old  map, 
he  attempts  to  pay  his  taxes,  and  supposes  he 
has  done  so  on  all  his  lands,  but  fails  to  do  so 
on  some  of  them,  which  are  subsequently  sold 
for  taxes  without  his  knowledge,  the  deed  made 
in  pursuance  of  such  sale  is  void. — Lewis  v. 
Monson,  151  U.  S.  545,  14  S.  Ct  424, ,  38  U 
Ed.  265. 

^=>625.  List   of  lands   delinqnent. 

See  45  Cent  Dig.  Tax.  H  1279-1285. 

Under  a  statute  making  the  delinquent  tax 
list  prima  facie  evidence  that  the  taxes  therein 
are  due  al^inst  the  property  assess^,'  the  testi- 
mony of  a  single  witness  that  the  board  of 
equalization  increased  the  valuation  of  certain 
property,  there  being  no  evidence  that  this  was 
done  without  proof  of  value  or  due  notice  to 
the  parties,  is  not  sufficient  to  impeach  the 
assessment. — Maish  v.  Territory  of  Arizona, 
17  S.  Ot.  193,  164  TJ.  S.  599,  41  L.  Ed.  567. 

The  provision  of  Rev.  St  Ariz.  1887,  § 
2686,  that  the  delinquent  list  "shall  be  prima 
facie  evidence  that  the  taxes  therein  are  due" 
against  the  property,  applies  to  all  taxes  in  the 
list  whether  for  the  current  or  a  prior  year. 
—Id. 


for  bea^ng  and  considering  such  objections,  un- 
til the  time  fixed  for  the  sale  of  the  other 
property  in  the  delinquent  list  has  expired. — 
Maish  V.  Territory  of  Arizona,  "17  S.  Ct  193, 
164  U.  S^  599,  41  L.  Ed.  567. 

^=:»642.  — —  ProceM  or  notioe   and  ap- 
pearance. 

See  45  Cent.  Dig.  Tax.  99  1805-1307. 

Under  Laws  Ark.  1881,  p.  89,  providing 
that,  on  the  filing  of  a  complaint  with  the 
clerk,  an  order  shall  be 'entered  on  the  record 
notifsing  all  persons  having  any  interest  in 
the  lands  sought  to  be  sold  for  unpaid  taxes, 
and  directing  a  copy  of  the  order  to  be  pub- 
lished in  a  newspaper  in  the  county,  the  pub- 
lication of  the  order  in  a  newspaper  is  indis- 
pensable to  the  validity  of  the  proceedings. — 
Dick  V.  Foraker,  155  U.  S.  404,  15  S.  Ct  124, 
39  L.  Ed.  201. 

Filing  of  complaint,  in  proceedings  to  fore- 
close lien  of  county  for  delinquent  taxes  before 
publication  of  summons,  held  not  jurisdictional, 
notwithstandiiig  requirement  of  Ballinger^s 
Ann.  Codes  &  St  Wash.  §  4878.— (1912)  On- 
tario Land  Co.  v.  Wilfong,  32  S.  Ct.  328,  223 
U.  S.  543,  56  L.  Ed.  544,  affirming  judgment 
(1909)  Wilfong  v.  Ontario  Land  Co.,  171  F. 
51.  96  C.  C.  A.  293. 

Judgment,  in  proceedings  under  Washing- 
ton statutes  to  foreclose  lien  of  county  for  de- 
linquent taxes,  held  not  invalid  because  sum- 
mons required  answer  within  60  days  after 
publication,  instead  of  within  60  days  after 
"date  of"  first  publication.— Id. 

^=s>647.  ^-^  Form      and     requisites     of 
Judgment  or  decree* 

See  45  Cent.  Dig.  Tax.  S9  1312-1315. 

Judgment  foreclosing  lien  of  county  for  de- 
linquent taxes  under  Washington  statutes  is 
not  void  for  failure  to  file  the  application  for 
judgment  until  date  of  its  entry. — (1912)  On- 
tario Land  Co.  v.  Wilfong,  32  S.  Ct,  328,  223 
U.  S.  543,  56  L.  Ed.. 544,  affirming  judgment 
(1909)  Wilfong  v.  Ontario  Land  Co.,  171  F. 
51,  96  C.  C.  A.  293. 


Filing. 

See  45  Cent.  Dig.  Tax.  8  1282. 

Compliance  with  the  provision  of  Mansf. 
Dig.  Ark.  §  5763,  requiring  the  clerk  of  the 
county  court  to  record  the  delinquent  tax  list, 
is  essential  to  the  validity  of  the  proceeding.^ 
Martin  v.  Barbour,  140  U.  S.  634,  11  S.  Ct. 
944.  35  L.  Ed.  546,  affirming  decree  (C.  C.)  34 
F.  701. 

^s»635.  Proceedings        for        Jndgnient 
against  real  property* 

See  45  Cent    Dig.  Tax.  99  1298-1318. 

^==9639.  ^-^  Jurisdiction  and  Tenne* 

See  45  Cent  Dig.  Tax.  8  1302. 

In  proceedings  under  Rev.  St  Ariz.  1887, 
«  2684-2688,  to  collect  delinquent  taxes,  if 
objections  are  duly  made  to  the  entry  of  judg- 
ment against  any  property  included  in  the 
delinquent  list,  the  court  does  not  lose  juris- 
diction to  render  such  judgment  by  taking  time 
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"—  ConcInaiTcness    of    adjndi- 
cation. 

See  45  Cent  Dig.  Tax.  S  1316. 

A  judgment  of  the  county  court,  ordering 
sales  of  lands  for  taxes,  rendered  on  service 
by  publication,  is  not  conclusive,  but  may  be 
attacked  collaterally  on  the  grounds  that  among 
the  taxes  for  which  the  land  was  sold  are  in- 
cluded some  illegal  taxes,  and  that  there  was 
a  failure  to  comply  with  the  requirements  of 
Const  111.  art  9,  §  5  (Rev.  St  111.  1874,  c. 
120,  p.  893),  as  to  personal  notice  to  the  own- 
er of  the  expiration  of  the  period  of  redemp- 
tion.—Gage  V.  Pumpelly,  115  U.  S.  454,  6  S. 
Ct.  136,  29  L.  Ed.  449. 

^=9649.  »—  RcTiexr. 

See  45  Cent.  Dig.  Tax.  S  1317. 

Where  a  party  in  proceedings  under  Rev. 
St.  Ariz.  1887,  §§  2684-2688,  to  collect  delin- 
quent taxes,  objects  to  entry  of  judgment 
against  his  property  because  the  ^'delinquent 
list  as  published  is  not  a  copy  of  the  original,"  * 
and  on  the  hearing  objects  to  the  admission  of  . 
the  published  list,  but  not  on  the  ground  that 
the  original  is  the  best  evidence,  and  does  not 
point  out,  as  required  by  the  statute,  wherein 
the  copy  differs  from  the  original,  a  material 
variance  will  not  be  assumed  on  appeaL — Maish 
V.  Territory  of  Arizona,  17  S.  C5t  193,  164 
U.  S.  599,  41  L.  Ed.  567. 

^=::>657.   Notice  of  sale. 

See  45  Cent.   Dig.   Tax.  5§  1332-1342. 
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In  s^neral. 

See  45  Cent  Dig.  Tax.  89  1332-1385.  1839. 

There  is  a  failnre  to  give  due  and  reason- 
able notice  of  a  tax  sale  when  land  belonging 
to  "Ida  J.  Hanthom**  is  placed  on  the  de- 
linquent tax  list  as  the  property  of  '*Ida  J. 
Hawthorn/'  and  is  sold  as  the  property  of 
"Hawthorn."— Marx  v.  Hanthom,  148  XJ.  S. 
172.  13  S.  Ot  508,  37  L.  Ed.  410,  affirming 
judgment  (C.  O.)  30  F.  579. 


—  Proof. 

See  45  Cent  Dig.  Tax.  I  1848. 

Compliance  with  the  provisions  of  Mansf. 
Dig.  Ark.  §  5763,  requiring  the  county  clerk 
,  to  record  the  notice  of  sale,  required  by  section 
5762  to  be  published,  and  to  certify  at  the 
bottom  of  the  record  as  to  such  publication, 
,is  essential  to  the  validity  of  the  proceeding. — 
Martin  v.  Barbour.  140  U.  S.  634,  11  S.  Ct. 
944,  35  L.  Ed.  546,  affirming  decree  (G.  G.) 
84  k  701. 

Under  Laws  Ark.  1881,  p.  89.  providing 
that,  on  the  filing  of  a  complaint  with  the  clerk, 
an  order  shall  be  entered  on  the  record,  notify- 
ing all  persons  having  any  interest  in  the  lands 
sought  to  be  sold  for  unpaid  taxes,  and  direct- 
ing the  derk  to  cause  a  copv  of  the  order  to  be 
inserted  in  a  newspaper  published  in  the  coun- 
ty, the  makifig  of  toe  record  entry  of  the  notice 
is  indispensable  to  the  validity  of  the  proceed- 
ings.—Dick  Y.  Foraker,  155  U.  S.  404,  15  S.  Gt. 
124,  39  L.  Ed.  201. 

^=»679«  PureluMe  by  state  or  mnnlolpal- 
ity,  and  resale. 

See  45  Cent  Dig.  Tax.  88  1861,  1868. 

Lands  sold  for  taxes  and  bought  in  by  the 
county  commissioners  were  again  sold  by  the 
county  treasurer  for  later  taxes,  and  purchased 
by  plaintiff,  who  held  the  original  legal  title; 
but  the  commissioners  afterwards  sold  and 
conveyed  the  lands  to  defendant  Held^  that 
their  deed  was  inadmissible  as  against  plaintiff's 
title,  as  the  county  was  estopped  to  assert  its 
title  aa  against  a  purchaser  at  the  sale  by  the 
county  treasurer.— Murphy  v.  Packer,  152  U. 
S.  398,  14  S.  Gt  636,  38  L.  Ed.  489. 

^=»684.  Report  or  return  and  reeord  of 
■ale. 

Bee  45  Cent  Dig.  Tax.  86  1369-1374. 

Failure  of  the  clerk  to  make  entries  showing 
the  sale  of  land  for  taxes,  as  required  by  Mansf. 
Dig.  Ark.  U  5763,  5769,  5771,  so  that  it  was  re- 
turned by  the  assessor  as  subject  to  taxation  for 
the  following  year,  instead  of  being  exempt  by 
reason  of  its  being  sold  to  the  state,  was  prej- 
udicial to  the  owner,  as  it  thereby  prevents  his 
receiving  notice  of  the  sale  so  that  he  might 
redeem.— Martin  v.  Barbour,  140  U.  S.  634,  11 
8.  Ct  944,  35  L.  Ed.  546,  affirming  decree  (G. 
G.)  34  F.  701. 

^=»687.  Certilloate    of    dellnqneney    is- 
flned  to  pemon  payins  tanea* 

Omission  of  county  treasurer  to  file  certifi- 
cate of  delinquency  in  proceedings  to  foredose 
county  lieu  for  delinquent  taxes  under  Wash- 
ington statutes  held  not  fatal  to  the  validity  of 
the  proceedings.^(1912)  Ontario  Land  Go.  v. 
Wilfong,  32  S.  Gt.  328,  223  U.  S.  543,  56  L.  Ed. 
544>  affirming  judgment  (1909)  WUfong  v.  On- 
tario Land  Co.,  171  F.  51,  96  G.  0.  A.  1293. 


X.   REBEMPTION  FBOM  TAX  BAI.IL 

Due  Tirocess  of  law,   see  Gonstitutional  Law, 


Equal  protection  of  the  laws,  see  Gonstitution- 
al Law,  «s»229. 


^ 


^=:»607.  Persons   entitled   to   redeenu 

See  45  Cent.  Dig.  Tax.  SS  1384-1400:    S3  Cent  Dig. 
Life  Est   i  61. 

Under  the  act  of  West  Virginia  of  Novem- 
er  18,  1873,  relating  to  sales  by  the  state 
of  lands  forfeited  or  purchased  at  tax  sales 
for  the  benefit  of  the  school  fund,  the  heirs  of 
the  former  owner  are  entitled  to  redeem  at  any 
time  before  the  sale,  although  the  statute  in 
terms  gives  the  right  of  redemption  only  to 
the  "former  owner"  or  an  incumbrancer. — Rich 
V.  Braxton,  158  U.  &.  375, 15  S.  Ct  1006,  39  L. 
Ed.  1022.  affirming  decree  Braxton  ▼.  Ridi  (C. 
G.)  47  F.  178. 

^=s>700.  Notice  to  redeem. 

See  46  Cent.  Dig.  Tax.  8S  1407.  1409-1429;    W  Cent 
Dig.  Mud.  Corp.  S  1298. 


^-^  Fo^nt  and  requisites* 

See  45  Cent  Dig.  Tax.*  S8  1418-1423. 

Under  Rev.  St.  111.  c.  1^,  I  216,  providing 
that  no  purchaser  of  lands  at  a  sale  for  taxes 
or  special  assesso^ents  shall  be  entitled  to  deeds 
until  he  has  served  the  owner,  occupant,  and 
persons  interested  with  a  notice  showing,  amonf: 
other  things,  for  what  year  the  lands  wen^ 
"taxed  or  speciallv  assessed,*'  a  notice  stating 
that  the  sale  was  for  taxes  "and"  special  assess- 
ments for  a  given  year  is  defective,  because  it 
does  not  show  for  which  the  sale  was  made; 
and  this  defect  is  not  cured  by  the  provisicm  of 
section  224  that  deeds  executed  by  the  county 
clerk  shall  be  prima  facie  evidence  that  the 
land  was  sold  *'ior  taxes  or  special  assessments, 
as  stated  in  the  deed,'*  and  that  "tiie  sale  was 
conducted  in  the  manner  required  by  law.** — 
Gage  V.  Bani,  141  U.  S.  344, 12  S.  Ct.  22,  85  I^ 
Ed.  776. 


—  Servioe  in  SMi«'nl* 

See  46  Cent  Dig.  Tax.  8  1434. 

Under  Rev.  St  lU.  c  120,  i  216,  that  the 
notice  required  to  be  ^ven  by  a  purchaser  at  a 
t,ax-sale  .before  obtaining  a  deed  shall  be  "serv- 
ed on  every  person"  in  actual  possession,  etc., 
service  upon  a  husband  and  wife  by  handing 
a  copy  to  the  wife  is  insuificient  when  it  does 
not  appear  that  the  husband  was  present. — 
Gage  V.  Bani,  141  U.  S.  344,  12  S.  Gt.  22»  35 
L.  Ed.  776. 

^=»707.  ^-^  Proof. 

See  46  Cent  Dig.  Tax.  88  1426-1428. 

In  an  action  to  set  aside  a  tax  deed,  one 
G.,  who  was  in  possession  of  the  premises  at  the 
time  the  deed  was  issued,  testified  that  he  was 
not  at  any  time  served  with  notice  of  the  fact 
of  the  tax  sale,  as  required  by  Rev.  St.  lU. 
c  120,  I  216.  One  W.  thereafter  deposed  that 
on  Apru  4,  1879,  more  than  five  years  before 
his  deposition,  he  served  a  notice  on  C.  and 
his  wiie.  His  deposition,  taken  in  the  absence 
of  plaintiff  and  his  attorney,  and,  so  far  as  ap- 
peared, without  notice  to  either,  did  not  show 
that  he  ever  made  or  saw  anv  memorandum 
of  the  date  of  service,  or  how  he  was  able  to 
fix  the  date.  Moreover,  he  simply  stated  that 
on  that  date  he  served  "a"  notice,  without  re- 
ferring to  any  notice  that  bad  been  recorded, 
or  stating  that  the  notice  recited  the  facts 
required  by  the  statute.  The  records  on  which 
the  tax  deed  was  issued  contained  an  affida- 
vit of  W.,  made  July  15,  1879,  stating  that  on 
April  4,  1879,  he  served  a  copy  of  the  notice 
thereto  annexed  on  G.  personally.  IL  how- 
ever, made  no  reference  to  service  on  G.  s  wife. 
There  was  also  in  the  records  in  support  of 
the  application  for  a  deed  the  affidavit  of  one 
T.  that  "on  the  date  and  at  the  place  as  men- 
tioned" in  W.'s  affidavit  he  was  present  and 
witnessed  the  service  on  G.  "in  the  manner  and 
form"  as  stated  by  W.  The  deposition  of  T. 
was  not,  however,  taken,  nor  was  he  .produced 
as  a  witness,  nor  any  reason  given  why  he  was 
not  examined.    There  was  also  an  affidavit  in 
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support  of  the  application  for  a  deed  that  there 
were  then  in  existence  '*the  original  memoranda 
of  service  of  the  respective  parties  making  the 
same,*'  and  that  the  affidavits  of  W.  and  T. 
were  correct  according  to  such  memoranda. 
The  person  who  made  this  affidavit  did  not,  how- 
ever, testify;  neither  did  any  such  original 
memoranda  appear  on  the  notice  returned.  Held 
that,  as  the  affidavit  of  service  wa«  by  Rev. 
St.  III.  c.  120,  I  217,  made  only  prima  facie 
evidence  that  the  notice  was  given,  there  was 
no  error  in  setting  aside  the  tax  deed  on  the 
ground  that  the  proof  failed  to  show  with  suffi- 
cient certainty  such  notice  as  the  statute  re- 
quired.—Gage  V.  Bani,  141  U.  S.  344,  12  S.  Ct 
22,  35  li.  Ed.  776. 

ZI.   TAX  TITLES. 

Tax  sale  or  deed  as  color  of  title,  see  Adverse 
Possession,  ^=»79. 

(A)  TITLE  AND  RIGHTS  OP  PURCHASER 

AT  TAX  SALE. 

^5»734.  Effeot  of  defeota  or  Irrosiilari^ 
ilea    in    leTj    or    Assessment, 
Jndsment,  decree,   or  sale. 
Bae  46  Cent  Dig.  Tax.  88  1408.  1470-1473. 

In  an  advertisement  of  the  sale  of  real  es- 
tate for  taxes,  where  the  owner's  name  is  given 
correctly  in  full,  the  fact  that  it  is  followed  by 
the  words  "or  her  estate  or  heirs,"  when  the 
owner  was  in  fact  a  male  person,  is  not  such 
an  error  as  to  vitiate  the  sale. — Del  Castillo  v. 
McConnico,  18  S.  Ct  229,  168  U.  S.  674,  42  L. 
Ed.  622. 

Tax  deed  held  not  void  because  notice  of 
sale  was  not  posted  or  otherwise  given. — (1912) 
Ontario  Land  Co.  v.  Wilfong,  32  S.  Ct  328, 
223  U.  S.  543,  56  L.  Ed.  544,  affirming  judg- 
ment (1909)  Wilfong  v.  Ontario  Land  (Jo.,  171 
F.  51,  96  C.  C.  A.  293. 

^=:»743.   Chrantees   of  jmroliasers. 

See  45  Cent  Dig.  Tax,  88  i48o-:1488. 

One  receiving  a  deed  from  the  state  of  lands 
sold  to  it  for  delinquent  taxes  takes  it  in  the 
same  condition  in  which  the  state  held  it,  and 
subject  to  the  same  equities  and  defenses.— Mar- 
tin v.  Barbour,  140  U.  S.  634,  ;ll  S.  Ct.  944, 
35  L.  Ed.  546,  affirming  decree  (O.  C.)  34  F. 
70L 

(B)  TAX  DEEDS. 

Necessity  of  determination  of  validity  of  cura- 
tive act,  see  Constitutional  Law,  <^=>46. 

^=s»756.  Beoitals. 

See  45  Cent  Dig.  Tax.  88  1607-1516. 

^=»762.  ^-^  Consideration,      and      pro- 
oeedinss  snbseqnent  to  sale. 

See  46  Cent.  Dig.  Tax.  88  1514-1518. 

A  tax  deed  recited  that  "S.  A.  Coleman, 
assignee  of  Oconto  county,'*  had  deposited  cer- 
tificates of  sale  showing  that  five  parcels,  each 
of  which  sold  for  so  much,  were  sold  '*to  the  said 
Oconto  county,  and  by  its  treasurer  assigned  to 
S.  A.  Coleman,"  for  so  much  "in  the  whole," 
the  total  being  the  sum  of  the  five  several  sums. 
Gen.  Laws  Wis.  1859,  c.  50,  S  22,  prescribed 
a  form  of  deed,  and  provided  that  it  should  be 
"substantially"  in  that  or  "other  equivalent 
form,"  showmg  that  the  land  was  sold  for  a 
sum  named  "in  the  whole."  •Held,  that  the  deed 
followed  the  form  substantially.— Geekie  v.  Kir- 
by  Carpenter  Co.,  106  U.  S.  379,  1  S.  Ct  315, 
27  L.  Ed.  157. 

^s>764.  Description  of  property* 

See  45  Cent.  Dig.  Tax.  88  1519-1622. 

Where  there  is  a  departure  in  the  descrip- 
ti(«  in  a  tax  deed  from  that  contained  in  the 


assessment  roll  and  prior  tax  proceedings,  the 
prior  description,  if  imperfect  and  insufficient, 
avoids  the  deed,  though  the  description  in  the 
latter  may  be  sufficient  and  complete. — Stout  v. 
Mastin,  139  U.  S.  151,  11  S.  Ct  519,  35  L.  Ed. 
121. 

A  tax  deed  which  correctiy  describes  a  lot 
in  Kansas  City,  Kan.,  as  lot  246,  Armstrong 
"street,"  is  invalid,  where  the  assessment  roll 
erroneously  describes  it  as  lot  246,  Armstrong 
''block" ;  and  the  defect  is  not  cured  by  showing 
a  custom  in  Kansas  City,  Kan.,  to  describe  lots 
by  their  number  and  street,  unless  it  is  further 
shown  that  there  is  no  block  in  such  city  known 
as  "Armstrong  Block."~Id. 

^=»765.  Ezeontion. 

See  46  Cent  Dig.  Tax.  88  1628-1527. 

Under  Act  Neb.  1861,  relating  to  tax  deeds, 
providing  that  **such  conveyance  shall  be  ex- 
ecuted by  the  county  treasurer,  under  his  hand 
and  seal,  a  tax  deed  not  executed  by  the  treas- 
urer under  his  seal  of  office  is  void. — Deputron 
V.  Young,  134  U.  S.  241.  10  S.  Ct  539,  33  L. 
Ed.  923,  affirming  Young  v.  De  Putron  (C.  C.) 
37  F.  46. 

^=»768.  Beoeordins  and  resiatratioa* 

See  45  Cent  Dig.  Tax.  88  1681.  1681 

The  fact  that  in  the  general  index  of  deeds 
the  entries  in  regard  to  a  tax  deed  are  so  crowd- 
ed that  the  figures  relating  to  the  description 
do  not  fall  in  the  proper  column  is  not  sufficient 
to  invalidate  the  record,  there  being  nothing 
sufficient  to  actually  mislead  an  ordinarily  pru- 
dent man. — Bardon  v.  Land  &  River  Imp.  Co., 
157  U.  S.  327,  15  S.  Ct  650,  39  L.  Ed.  719, 
affirming  decree.  Land  &  River  Imp.  Co.  v.  Bar- 
don (C.  C.)  45  F.  706. 

The  fact  that  a  tax  deed  running  in  the 
name  of  the  state  and  county  as  grantors  is  in- 
dexed in  the  general  index  to  the  county  records 
in  the  name  of  the  county  onlv  is  no  ground, 
under  the  Wisconsin  laws,  for  holding  that  the 
deed  is  void  as  against  a  purchaser  from  the 
original  owner,  it  appearing  that  the  deed  itself 
was  correctly  spread  upon  the  record  book.^— Id. 

^=s>777.  Estate  or  interest  oreated* 

See  46  Cent  Dig.  Tax.  88  1646-1660. 


—  Transfer  of  interest  of  per- 
son assessed. 

See  46  Cent  Dig.  Tax.  8  1648. 

Under  the  tax  law  of  Iowa,  there  is  no 
privity  between  one  holding  a  tax  titie  to  land 
and  the  holder  of  the  fee.— Hussman  v.  Durham, 
17  S.  Ct  253,  165  U.  S.  144,  41  L.  Ed.  664. 

^=9787.  Effect  as  evidenoe. 

See  46  Cent  Dig.  Tax.  88  1556-1669. 


^=s>788.  — 
See  46  Cent. 


-  In  s^ua'aI* 

Dig.  Tax.  88  1666,  1667,  1669-166». 


To  prove  tax  deeds  void,  parol  evidence  that 
certain  sums  illegally  paid  out  by  the  county 
were  paid  at  a  time  when  they  must  have  come 
from  the  tax  levy  for  which  such  deeds  were 
made,  is  admissible.— Culbertson  v.  H.  Witbeck 
Co.,  127  U.  S.  326,  8  a  Ct  1136,  32  L.  Ed. 
134. 

A  record  of  county  board  proceedings  show- 
ed a  resolution  that  a  sum  for  an  illegal  purpose 
be  paid  out  in  orders  on  the  county  treasurer, 
immediately  followed  by  another  that  a  tax 
be  raised  for  the  contingent  fund  to  defray  gen- 
eral expenses.  Oral  testimony  showed  that  such 
sum  was  actually  paid,  and  other  records  estab- 
lished the  fact  that  taxes  were  levied  for  similar 
purposes  afterwards.  Held,  sufficient  proof  that 
the  sum  voted  was  paid  out  of  the  levy  resolved 
on,  and  that  the  levy  ^nd  tax  tities  founded  on 
it  were  consequentiy  invalid  under  the  Michi- 
gan law. — Id. 
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Under  the  statutes  of  Xllinois  a  tax  deed 
is  only  prima  facie  evidence  in  favor  of  the  pur- 
•  chaser,  and  may  be  shown  to  be  invalid  by  proof 
either  that  there  was  no  advertisement  of  sale» 
no  judgment  or  precept  on  which  the  land  could 
have  been  sold,  no  taxes  unpaid,  #r  no  notice 
to  redeem  given  or  recorded. — Gage  v.  Kauf- 
man, 133  U.  S.  471,  10  S.  Ct.  400,  33  L.  Ed. 
725. 

Mansf.  Dig.  Ark.  §  4246,  providing  that 
tax  deeds  issued  by  the  state  land  commissioner 
shall  be  under  his  hand  ^nd  seal,  and  shall  con- 
vey all  the  title  of  the  state,  and  that  such  deeds 
shall  be  received  as  evidence  in  any  court  in  the 
state,  merely  makes  them  prima  facie  evidence 
of  title,  and  does  not  prevent  a  person  from 
showing  that  he  has  been  deprived  of  substan- 
tial rights  with  respe^it  to  the  land  by  reason 
of  the  failure  of  the  officers  of  the  state  to  ob- 
serve requirements  of  law  in  respect  to  tax 
proceedings  relative  thereto.— Martin  v.  Bar- 
bour, 140  U.  S.  634,  11  S.  Ct.  944.  35  L.  Ed. 
546,  affirming  decree  (C.  C.)  34  F.  701. 

Mansf.  Dig.  Ark.  S  5782,  stating  the  facts 
necessary  to  be  proved  in  order  to  defeat  the 
titls  conveyed  by  a  tax  deed,  relates  exclusively 
to  deeds  executed  by  the  "clerk  of  the  county 
court,"  and  does  not  embrace  deeds  made  by  the 
commissioner  of  state  lands. — Id. 

Under  Rev.  St  HI.  c.  120,  |  216,  providing 
that  no  purchaser  of  lands  at  a  sale  for  taxes 
or  Special  assessments  shall  be  entitled  to  deeds 
until  he  has  served  the  owner,  occupant,  and 
persons  interested  with  a  notice  showing,  among 
other  things,  'for  what  year  the  lands  were 
"taxed  or  specially  assessed,"  a  notice  stating 
that  the  sale  was  for  taxes  "and"  special  as- 
sessments for  a  given  year  is  defective,  because 
it  does  not  show  for  which  the  sale  was  made; 
and  this  defect  is  not  cured  by  the  provision  of 
section  224  that  deeds  executed  by  the  county 
clerk  shall  be  prima  facie  evidence  that  the  land 
was  sold  "for  taxes  or  special  assessments,  as 
stated  in  the  deed,"  and  that  "the  sale  was 
conducted  in  the  manner  required  by  law."— 
Gage  V.  Hani,  141  U.  S.  344,  12  S.  Ct  22,  35 
L.  Ed.  776. 

Notice  to  the  owner  of  the  sale  of  property 
for  delinquent  taxes  is  essential  to  the  validity 
of  the  proceedings,  and  the  legislature  has  no 
power  to  declare  the  tax  deed  conclusive  evidence 
of  such  notice ;  and  hence  act  Or.  Feb.  21,  1887 
(2  Hiirs  Ann.  Laws,  p.  1309),  which  makes  such 
deed  only  prima  facie  evidence  of  the  regularity 
of  all  proceedings  in  the  matter,  cannot  be  held 
to  impair  any  vested  rights  acquired  under  Gen. 
Laws  Or.  (Ed.  1874)  p.  767,  i  90.  which  pre- 
cluded attacks  on  tax  deeds  for  failure  to  give 
notice  of  the  sale.— Marx  v.  Hanthom,  148  U. 
.  S.  172,  13  S.  Ct  508,  37  L.  Ed.  410,  affirming 
judgment  (O.  C.)  30  F.  579. 

Laws  N.  Y.  1885,  c.  448,  making  tax  deeds 
which  had  been  on  record  for  two  years  pHor  to 
the  passage  of  the  act  conclusive  evidence  of  the 
regularity  of  the  sale  and  all  proceedings  prior 
thereto,  if  not  assailed  by  direct  , proceeding 
within  six  months  after  the  taking  effect  of  the 
law,  is,  according  to  its  principal  intent  and 
effect,  a  statute  of  limitations,  and  is  not  re- 
pugnant to  any  provision  of  the  Constitution 
of  the  United  States.— Turner  v.  People  of  State 
of  New  York,  18  S.  Ct.  38,  168  U.  S.  90,  42  L. 
Ed.  392,  affirming  judgment  People  T.  Turner, 
40  N.  E.  400,  145  N.  Y.  451. 

(C)  ACTIONS  TO  CONFIRM  OR  TRY 

TITLE. 

Conclusion  in  pleadings,  see  Pleading,  ^=5>8. 

^=»793.  Right  of  action  to   eonfirna    or 
quiet  tax  title. 

See  46  Cent.  Dig.  Tax.  8  1575. 

The  Wisconsin  statute  gi\'ing  the  grantee 
in  a  tax  deed  a  right  within  uiree  years  after  its 


date  to  commence  an  action  against  the  owner 
or  any  person  claiming  under  him  for  the  pur- 
pose of  barring  such  owner  or  bis  granteeiS  xrom 
all  ^ight,  title,  or  interest  in  the  land  (Rev.  St. 
Wis.  1878,  p.  383,  c.  50),  is  not  exclusive,  and 
was  not  intended  to  contract  the  jurisdiction  and 
practice  in  equity  in  respect  of  bills  to  quiet 
title,  or  to  exclude  the  general  remedy  given  by 
Rev.  St.  §  3186,  in  favor  of  persons  having  le< 
gal  title  and  actual  possession,  though  that  le* 
gal  title  depended  on  a  tax  deed.— Bardon  v. 
Land  &  River  Imp.  Co.,  157  U.  S.  327,  15  S- 
Ct.  650,  39  Lr.  Ed.  719,  affirming  decree  (C.  C.) 
Land  &  River  Imp.  Co.  v.  Bardon,  45  F.  TOft. 

(@=»796.  Right  to  attack  tax  title  im 
general* 

See  45  Cent.  Dig.  Tax.   98  1578-158L 

The  fact  that  a  complaint  in  a  bill  to 
obtain  the  sale  of  land  for  taxes  under  Laws 
Ark.  1881,  p.  64,  is  brought  in  the  name  of  the 
state,  does  not  estop  the  state  to  subsequently 
convey  the  land  under  another  sale  for  taxes* 
where  there  was  no  copy  of  the  order  to  show 
cause  in  the  equity  suit  served  on  defendant, 
and  no  publication  as  required  by  statute  and 
the  jsale  thereunder  was  therefore  void.— Dick 
V.  Foraker,  155  U.  S.  404,  15  S.  Ct  124,  39  L. 
Ed.  201. 

^3>709.  Bight  of  action  to  rentore  oloud 
on  title  by  tax  sale  or  deed* 

See  46  Cent  Dig.  Tax.  S9  1584.  1&85. 

Though  a  tax  deed  be  void  for  illegality  in 
the  proceedings,  equity  will  give  relief  on  bill 
to  remove  a  cloud  from  title,  particularly  where 
the  illegality  does  not  appear  wholly  on  the  face 
of  the  records.— Lyon  v.  Alley,  130  U.  S.  177. 
9  S.  Ct.  480,  32  L.  Ed.  899. 

As  a  tax  deed  in  the  form  prescribed  by  stat- 
ute, though  invalid,  appears  on  its  face  to  be  a 
cloud  on  the  title  of  the  owner  of  the  land,  a 
bill  in  equity  is  the  proper  mode  of  obtaining 
relief  therefrom.— Gage  v.  Kaufman,  133  U,  S. 
471,  10  S.  Ct.  406,  33  L.  Ed.  725. 

^:»800«  Tender  or  depoeit  of  amount  of 
taxes  or  pnrcliaae  money  ao 
oondition  precedent  to  attack 
on  tax  title. 

See  46  Cent.  Dig.  Tax.  |  1586. 

Where  a  bill  to  remove  clouds  from  title 
alleges  that  defendant  claims  title  to  the  land 
under  tax  deeds  executed  when  in  fact  there 
were  no  taxes  due  4ind  unpaid  for  which  the 
land  could  have  been  sold,  plaintiff  need  not 
offer  to  pay  any  taxes,  as  a  condition  of  relief. — 
Gage  V.  Kaufman,  133  U.  S.  471,  10  S.  Ct.  406^ 
33  L.  Ed.  725. 

Const.  La.  art  210,  declaring  that  tax  titles 
are  prima  facie  valid,  and  cannot  be  set  aside 
without  a  previous  tender  to  the  purchaser  of 
the  price  and  10  per  cent,  interest  thereon,  does 
not  apply  where  suit  is  brought  'to  enforce  the 
lien  of  a  mortgage  as  against  a  tax  title  alleged 
to  have  been  acquired  after  execution  of  the 
mortgage  by  the  mortgagor's  brother  in  coUu- 
siou  with  the  mortgagor. — Mendenhall  v.  HalL 
134  U.  S.  559,  10  S.  Ct.  616.  33  L.  Ed.  1012. 

€as»802.  Time    to    sne,    limitations^    and 
laehes. 
See  45  Cent  Dig.  Tax.  99  USS-UBT. 

^=»803.  — »  In  general* 

See  45  Cent  Dig.  Tax.  99  1588-1690. 

Mansf.  Dig.  |  5791,  providing  that  all  ac- 
tions to  test  the  validity  of  any  proceeding  in  the 
appraisement,  assessment,  or  levy  of  taxes,  or  to 
avoid  a  tax  sale  for  irregularity  or  neglect  of 
any  kind,  by  any  officer  having  anything  to  per- 
form under  the  tax  act,  shall  be  commenced 
within  two  j'ears,  does  not  prevent  the  owner's 
showing  irregularities  which  deprived  him  of 
a  substantial  right,  and  were  actually  prejudi- 
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dal  to  him.— Martin  v.  Barbour,  140  U.  S.  634, 
11  S.  Ct  1H4,  35  L.  Ed.  546,  affirming  decree 
(C.  C.)  34  F.  701. 

The  fact  that  one  sufh?  to  recover  under  a 
tax  deed  introduces,  in  support  of  his  general 
equities  or  by  way  of  rebuttal,  certain  evidence, 
which  discloses  formal  defects  in  the  tax  proceed- 
ings, does  not  operate  as  a  waiver  of  his  right 
to  relv  on  the  statute  of  limitations.— Bardon 
V.  Land  &  River  Imp.  Co.,  157  U.  S.  327,  15 
S.  Ct.  650,  39  L.  Ed.  719,  affirming  decree  (C. 
C.)  Land  &  River  Imp.  Co.  v.  'Bardon,  45  F. 
706. 

^S9805.  — —  Actions     acrainst     olainaant 
under  tax  title/ 

See  45  Cent.  Dig.  Tax.  S9  1693-1597. 

Gen.  Laws  Wis.  1861,  c.  138,  §  5,  provides 
that  no  action  will  lie  in  behalf  of  the  former 
owner  of  land  sold  for  taxes  to  recover  posses- 
sion thereof  unless  commenced  within  three  years 
after  the  recording  of  the  deed.  Id.  $  6,  pro- 
vides that  this  limitation  shall  not  apply  where 
the  taxes  have  been  paid,  where  the  land  was 
redeemed,  or  where  the  land  was  not  liable  to 
taxation.  Ileldf  that  a  sale  for  taxes  is  within 
the  limitation,  and  the  right  of  the  former 
owner  is  barred  notwithstanding  the  fact  that 
in  the  sum  for  which  the  land  was  sold  was 
included  five  cents  for  a  United  States  revenue 
stamp  to  be  put  on  the  certificate  of  sale  issued 
to  the  purchaser. — Geekie  v.  Kirby  Carpenter 
Co.,  106  U.  S.  379,  1  S.  Ct  315,  27  L.  Ed.  157. 

The  statute  providing  that  suits  to  re- 
cover lands  sold  for  taxes  shall  ftot  be  brought 
later  than  one  year  .from  the  recording  of  the 
tax  deed  is  not  available  in  favor  of  a  purchaser 
whose  deed  is  void  because  the  description  there- 
in varies  materially  from  that  of  the  assess- 
ment roll.- Bird  v.  Benlisa,  142  U.  S.  664,  12 
S.  Ct.  323,  35  L.  Ed.  1151. 

In  Wisconsin,  when  a  tax  deed  is  in  due 
form,  and  recorded  in  the  proper  office,  and  the 
lands  described  therein  remain  vacant  and  un- 
occupied for  three  years  or  more  after  the  re- 
cording thereof,  the  tax  title  claimant  is  deemed 
to  be  in  the  constructive  possession,  the  statute 
of  limitations  runs  in  his  favor,  and  the  original 
owner  is  barred  from  attacking  the  validity  of 
the  deed,  except  on  the  ground  of  want  of  power 
to  levy  and  sell,  lack  of  jurisdiction  in  taxing 
oncers,  or  the  like.— Bardon  v.  Land  &  River 
Imp.  Co..  157  U.  S.  327,  15  S.  Ct.  650,  39  L. 
Ed.  719,  affirming  decree  (C.  C.)  Land  &  River 
Imp.  Co.  V.  Bardon,  45  F.  706. 

Any  defects  or  irregularities  in  the  pro- 
ceedings by  which  a  tax  title  to  land  is  acquired 
—such  as  the  sale  for  aggregate  unpaid  taxes 
of  several  years  on  a  tract  which  had  been  as- 
sessed in  separate  parcels,  or  part  of  which 
had  in  some  years  not  been  assessed  at  all,  and 
the  failure  to  publish  a  proper  notice  of  redemp- 
tion—will not  affect  the  validity  of  the  tax  title 
under  Laws  N.  Y.  1885,  c.  448,  after  the  ex- 
piration of  the  two  years  thereby  prescribed, 
even  if  some  of  the  defects  are  to  be  deemed 
jurisdictional,  since  the  statute  is  not  merely 
a  curative  one,  but  is  a  statute  of  limitations. 
Judgment  (C.  C.)  83  F.  436,  affirmed.— Saranac 
Land  &  Timber  Co.  v.  Roberts,  20  S.  Ct  042, 
177  U.  S.  318,  44  L.  Ed,  786. 

(D)  RIGHTS    AND    REMEDIES    OF    PUR- 
CHASER OF  INVALID  TITLE. 

^s»S21»  Refunding  or  reeovery  of  pnr- 
ohase  money  froni  state,  eonn- 
ty,  or  other  mnnicipality. 

See  45  Cent.  Dig.  Tax.  91  1621-1629. 

Pol.  Code  Dak.  c.  28,  §  40,  provides  that  the 
county  commissioners  shall  attach  their  warrant 
to  the  tax  list,  requiring  the  treasurer  to  col- 


lect the  taxes  therein- levied  according  to  law; 
and  section  62  requires  the  treasurer  to  sell  all 
lands  '*wQich  shall  be  liable  for  taxes  of  any 
description  for  the  preceding  year  or  years." 
Held  that,  in  selling  lands  for  taxes,  the  treas- 
urer acts  in  a  purely  ministerial  capacity,  and 
is  bound  to  sell  all  lands  which  the  commission- 
ers' warrant  shows  to  be  liable  for  taxes  over- 
due; and  hence,  when  he  sells  railroad  grant 
lands  contained  therein,  and  regi/larly  listed  to 
private  persons,  but  which,  in  fact,  are  not 
liable  to  taxation,  because  the  railroad  company 
has  not  paid  ^e  cost  of  the  government  survey, 
such  sale  is  not  "by  mistake  or  wrongful  act  of 
the  treasurer,"  within  the  meaning  of  section  78, 
which  makes  the  county  liable  to  refund  money 
received  at  such  wrongful  sale,  and  gives  it  a 
remedy  over  against  the  treasurer  and  his  bonds- 
men.—Stutsman  County  V.  Wallace,  142  U.  S. 
293,' 12  S:  Ct  227,  35  L.  Ed.  1018. 

The  requirement  of  Pol.  Code  Dak.  c.  28,  § 
62,  that  the  treasurer  shall  sell  all  lands  ''which 
shall  be  liable  for  taxes,"  does  not  make  his  posi- 
tion like  that  of  a  sheriff  who  is  commanded  to 
sell  the  property  of  a  debtor  on  execution,  since 
the  treasure's  warrant  requires  him  to  sell 
the  specific  property  against  which  the  tax  is 
levied. — Id. 

The  original  provision,  as  enacted  In  Oomp. 
Laws  Dak.  1862,  required  the  treasurer  to  "sell 
all  lands  on  which  tttxes  of  any  description  for 
the  preceding  year  or  years  shall  have  been  de- 
linquent and  remain  due.'*  In  Pol.  Code  Dak. 
1877,  c.  28,  §  62,  this  language  wds  changed  so 
as  to  require  him  to  sell  "all  lands,  town  lots, 
.or  other  real  property  which  shall  be  liable  for 
taxes  of  any  description  for  the  preceding  year 
or  years  which  shall  remain  due  and  unpaid," 
and  the  words  were  added,  "and  no  taxable  prop- 
erty shall  be  exempt  from  levy  and  sale  for 
taxes."  Held  thiit,  as  the  Code  of  1877  intro- 
duced into  the  tax  laws  the  new  provision 
(chapter  28,  §  56)  that  taxes  due  upon  personal 
property  should  constitute  a  lien  upon  the  own- 
er's realty,  the  change  in  section  62  was  made  in 
order  to  give  effect  thereto,  and  did  not  indicate 
a  legislative  intent  to  cast  upon  the  treasurer 
the  duty  of  determining  what  lands  were  taxable. 
—Id. 

Xn.   FORFEITUBES  AND  PEKAI.TIE8. 

Appellate  jurisdiction  of  action  for  assessment 
and  taxation  of  land  to  avoid  forfeiture,  see 
Courts,   <8=»304(25). 

Due  process  of  law,  see  Constitutional  Law,  ^=9 
199,  284,  308. 

Equal  protection  of  laws,  see  Constitutional 
Law,  <S=»229. 

Ex  post  facto  law,  see  Constitutional  Law,  ^=» 
199. 

Forfeiture  of  land  titles  for  failure  to  list  for 
taxation  as  violation  of  compact  between 
states,  see  States,  ^ss>Q, 

Review  of  decisions  of  state  courts  as  to  for- 
feiture for  nonpayment  of  taxes,  stle  Courts, 
<S=>385(7). 

^=9835.  Nature  and  power  to  impose. 

See  46  Cent  Dig.  Tax.  §  1650. 

It  is  within  the  discretion  of  the  legisla- 
ture to  determine  the  amount  of  a  penalty  to  be 
imposed  by  statute  for  the  nonpayment  of  tax- 
es.—Western  Union  Tel.  Co.  v.  State  of  Indi- 
ana, 17  S.  Ct.  345,  165  U.  S.  304,  41  L.  Ed. 
725. 

^=9840.  Penalties     for    nonpayment    of 
tax  in  s^noral. 

See  45  Cent.  Dig.  Tax.  fi  1656. 

Interest  on  unpaid  taxes  prior  to  a  decree 
establishing  liability  therefor,  in  an  action  to 
collect  such  taxes,  is  properly  refused  where 
the  assessment   was  made  in  gross  upon  60.7 
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miles  of  railroad,  only  55  miles  of  which  were 
subject  to  taxation,  since  under  such  circum- 
stances the  owners  were  justified  in  contesting 
their  liability  to  such  assessment  and  taxation 
in  gross,  and,  until  there  was  an  identification 
of  the  property  subject  to  taxation  and  a  de- 
termination of  the  amount  of  taxes  due,  it  would 
have  been  inequitable  to  charge  penalties  for 
nonpayment.  Decree  62  P.  987,  10  N.  M.  416, 
affirmed. — United  States  Trust  Co.  v.  Territory 
of  New  Mexico,  22  S.  Ct  172,  183  U.  S.  535, 
46  L.  Ed.  315. 

• 

^=:»845.  Aotiom  for  penalties* 

See  45  Cent.  Dig.  Tax.  fiS  1660,  1661. 

The  penalty  of  25  per  cent,  imposed  by 
Comp.  Laws  N.  M.  1897,  |  4035,  upon  any  per- 
son who  fails  to  render  a  true  list  of  his  prop- 
erty for  taxation,  will  not  be  enforced  in  a 
proceeding  to  establish  a  lien  for  unpaid  taxes, 
where  no  such'  penalty  is  claimed  in  the  peti- 
tion. Decree  62  P.  987,  10  N.  M.  416,  affirmed. 
—United  States  Trust  Go.  v.  Territory  of  New 
Mexico,  22  S.  Ct  172,  183  U.  S.  535,  46  L.  Ed. 
815. 

■ 

^=>846.  Forfeiture  of  land  delinquent. 

See  46  Cent.   Dig.   Tax.  S§  1662-1672. 


^—  Redemption. 

See  46  Cent.  Dig.  Tax.  8  1670. 

Act  Va.  June  2,  1788,  provided  that,  in 
view  of  the  facts  that  sundry ,  surveys  had  been 
made  in  the  commonwealth,  which  included  with- 
in their  general  courses  smaller  tracts  of  prior 
claimants,  grants  of  such  larger  tracts  shall  re- 
serve and  exclude  from  their  operation  the  small- 
er tracts  of  prior  claimants  included  therein. 
Heldt  that  the  grantees  do  not  have  any  "title 
or  claim  to"  the  reserved  tracts,  "legal  or  equita- 
ble, held  or  derived  under  any  grant  of  the 
commonwealth,"  within  the  meaning  of  Acts  Va. 
1841-42,  c.  13,  p.  19,  which  allows  persons  hav- 
ing such  title  or  claim  to  redeem  land  forfeited 
to  the  commonwealth  for  nonpayment  of  taxes, 
and  hence  they  cannot  so  redeem. — Halsted  v. 
Buster,  140  U.  S.  273,  11  S.  Ct.  782,  35  I..  Ed. 
484.     , 

A  decree  in  proceedings  to  redeem  land  al- 
leged to  have  been  forfeited  to  the  state  for  fail- 
ure to  pay  taxes  under  Code  W.  Va.,  c.  105,  re- 
lating to  the  sale  and  redemption  of  lands  vest- 
ed in  the  state  by  forfeiture  or  purchase  at  sales 
for  delinquent  taxes,  will  not  bind  the  true 
owner  not  made  a  party  thereto,  and  having 
no  notice  thereof,  and  such  proceeding  and  the 
deeds  made  thereunder  will  be  set  aside  as  a 
cloud  on  his  title.— Simmons  Creek  Coal  Co.  v. 
Doran,  142  U.  S.  417,  12  S.  Ct.  239,  35  L.  Ed. 
1063. 

Under  the  act  of  West  Virginia  of  Novem- 
ber 18,  1873,  relating  to  sales  by  the  state  of 
lands  .forfeited  or  purchased  at  tax  sales  for  the 
benefit  of  the  school  fund,  the  heirs  of  the  for- 
mer owner  are  entitled  to  redeem  at  any  time 
before  the  sale,  although  the  statute  in  terms 
gives  the  right  of  redemption  only  to  the  "for- 
mer owner"  or  an  incumbrancer.— Rich  v.  Brax- 
ton, 158  U.  S.  375,  15  S.  Ct.  1006,  39  L.  Ed. 
1022,  affirming  decree  Braxton  v.- Rich  (C.  C.) 
47  F.  178. 

Xni.  I^GACT,     INHERITANCE,    AND 
TBAN8FEB  TAXES. 


Due  process  of  law,  see  Constitutional  Law, 
283. 

Equal    protection   of  laws,   see   Constitutional 
Law,  ^=>229. 

Federal  legacy  tax,  see  Internal  Revenue,  ^=» 
36. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law.  «=5>137.  138. 

Persons   entitled   to  question   validity   of  stat- 
ute, see  Constitutional  Law,  ^=»42. 

Privileges  and  immunities  of  citizens,  see  Con- 
etitutional  Law,  «=s>206,  207. 


^=»856.  Natnre  and  power  to  iatpoee. 

See  46  Cent.  Dig.  Tax.  {  1678. 

The  so-called  "inheritance  tax*'  of  the  state 
of  New  York,  being,  in  reality,  a  limitation  on 
the  power  of  a  testator  to  bequeatli  his  property, 
and  not  a  tax  on  the  property  itself,  may  legal- 
ly be  imposed  in  the  case  of  a  legacy  to  the 
United  States.— United  States  v.  Perkins,  163  U. 
S.  625,  16  S.  Ct.  1073.  41  L.  Ed.  287.  affirmiM 
judgment  In  re.  Merriam's  Estate,  141  N.  x. 
479,  36  N.  E.  $05. 

The  right  of  an  individual  dtisen  and  resi- 
dent of  the  state  to  direct  the  descent  of  his 
property  by,  will  or  permit  its  descent  to  be 
regulated  by  the  statute,  as  well  as  the  right 
to  receive  the  property  of  his  testator  or  an- 
cestor as  legatee,  devisee,  or  heir,  is  derived 
from  and  regulated  by  the  state.  Judgment,  In 
re  Plummer  (Sur.)  62  N.  Y.  S.  1024,  30  Misc. 
Rep.  19.  affirmed.— Plummer  v.  Coler,  20  S.  Ct. 
829,  178  U.  S.  115,  44  L.  Ed.  998. 

^=»857*  Statutory  provifllom* 

See  45  Cent  Dig.  Tax.  fi8  1674-1677. 

^s>850.  —  Constitutionality. 

See  46  Cent  Dig.  Tax.  9  1874. 

The  impairment  of  the  borrowing  power  of 
the  government  as  the  remote  effect  of  a  state 
statute  imposing  a  tax  upon  the  transfer  of  a 
decedent's  property,  when  the  statute  is  applied 
to  property  consisting  of  United  States  bonds, 
is  not  sufficient  to  render  such  statute  unconsti- 
tutional. Judgment,  In  re  Plummer  (Sur.)  62 
N.  Y.  S.  1024,  30  Misc.  Rep.  19,  affirmed.— 
Plummer  v.  Coler,  20  S.  Ct  Sfe,  178  U.  a  116. 
44  L.  Ed.  99a 

Laws  N.  Y.  1896,  c.  908,  authorizing  the 
imposition  of  a  tax  when  propertv  is  transfer- 
red by  deed,  intended  to  take  effect  upon  the 
death  of  the  grantor,  is  not  unconstitutional.— 
(1912)  Keeney  v.  Comptroller  of  State  of  New 
York.  32  S.  Ct  105,  222  U.  S.  525,  56  L.  Ed. 
299,  38  L.  R.  A.  (N.  S.)  1139,  affirming  judg- 
ment (1909)  In  re  Keeney'e  Estete,  87  N.  B. 
428,  194  N.  Y.  281. 

Prohibiting  a  safe  deposit  compfiny  from  per- 
mitting the  removal  of  the  contents  of  a  safe 
deposit  box  after  the  death  of  the  renter  with- 
out retaining  assets  sufficient  to  pay  the  inher- 
itance tax.  as  is  done  by  Act  IlL  July  1,  1909 
(Laws  19()9,  p.  316)  §  9,  held  constitutional.— 
National  Safe  Deposit  Co.  v.  Stead,  34  S.  Ct. 
209,  232  U.  S.  58,  58  L.  Ed.  504,  affirming  judg- 
ment 95  N.  E.  973,  250  IlL  584,  Ann.  Gas. 
1912B,  430. 

The  imposition  of  an  Inheritance  tax  by  the^ 
domicile  state  on  a  fund  kept  in  trust  in  a  for- 
eign state,  over  which  the  creator  of  the  trust 
reserves  absolute  control  and  takes  to  himself 
the  whole  income,  held  not  a  violation  of  any 
constitutional  guaranty. — Bullen  v.  State  of 
Wisconsin,  36  S.  Ct  473,  240  U.  S.  625,  60  L. 
Ed.  830.  affirming  judgment  In  re  Bullen's  Es- 
tate, 128  N.  W.  109,  143  Wis.  512,  139  Am.  St 
Rep.  1114: 

<S=»863.   Property  liaUe* 

See  46  Cent  Dig.  Tax.  8S.  1679-1688. 


i^sdSQT* 


of     nomrecldoati 


—  Property 
or  alieiuu 

See  46  Cent.  Dig.  Tax.  98  1681-1684. 

A  state  ma^  tax  the  transfer,  under  the 
will  of  a  nonresident,  of  debts  due  the  decedent 
by  its  citizens.  Decree,  In  re  Blackstone's  ESs- 
tate,  64  N.  E.  1118,  171  N.  Y.  682,  affirmed.— 
Blackstone  v.  Miller,  23  S.  Ct  277,  188  U.  S. 
189,  47  L.  Ed.  439. 

The  beneficiaries  under  the  will  of  a  nonres- 
ident  cannot   invoke    the    federal   constitution 
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to  prevent  the  taxation,  under  the  New  York 
inheritance  tax  law,  of  the  transfer,  under  such 
will,  of  debts  due  the  decedent  by  its  citizens 
because  'the  entire  inheritance  is  taxable  in  the 
state  of  the  decedent's  domicile.— Id. 


«—  Situ  of  property. 

See  45  Cent  Dig.  Tax.  SS  1686-16S7. 

The  transfer  tax  authorized  by  Laws  N.  Y. 
1896,  c  908,  when  personal  property  is  trans- 
ferred by  a  resident  of  the  state  by  deed  in- 
tended to  take  effect  at  her  death,  may  validly 
be  imposed,  although,  at  the  time  of  the  gran- 
tor's death,  when  the  payment  of  the  tax  is  re- 
quired, the  property  is  in  another  state,  in  the 
hands  of  a  trustee  holding  the  title  and  posses- 
sion by"  virtue  of  such  deed.— (1912)  Keeney  v. 
Comptroller  of  State  of  New  York.  32  S.  Ct. 
105,  222  U.  S.  525,  56  L.  Ed.  299,  38  L.  R.  A. 
(N.  S.)  1139,  affirming  judgment  (1909)  In  re 
Keeney's  Estate,  87  N.  E.  428,  194  N.  Y.  281. 

^S9871.  EzemptioiiM* 

See  45  Cent   Dig.   Tax.   89  1689-1699. 


—  Charitable,  eduoatioiialy  re- 
lisions,   or   other   public    cor* 
porationo,       institifttioiuiy       or 
purposes. 
See  46  Cent  Dig.  Tax.  98  1698-1699. 

Laws  N.  Y.  1892,  c.  399,  imposing  a  tax  on 
the  transfer  of  property  to  corporations  "not 
exempt  by  law  from  taxation,"  requires  the  im- 
position of  the  tax  in  the  case  of  a  legacy  to  the 
United  States;  the  legislative  intention  being 
to  allow  exemption  only  in  favor  of  cori>oFations 
of  the  state,  of  a  religious,  educational,  chari- 
table, or  reformatory  purpose. — Lnited  States  v. 
Perkins,  163  U.  S.  625,  16  S.  Ct.  1073,  41  L. 
Ed.  287,  affirming  judgment  In  re  Merriam*8 
Estate,  141  N.  Y.  479,  36  N.  E.  505. 


XIV.  DISPOSITION    OF    TAXES    COI- 

IiECTED.  AND  FAHiURE  OF  LOCAI. 

AUTHORITIES  TO  COLLECT. 

See  46  Cent.  Dig.  Tax.  SS  1737-1764. 

Appeal  by  county  treasurer  in  proceedings  for 
apportionment,  see  Appeal  and  Error,  ^^141. 

Municipal  taxes,  see  Municipal  Corporations, 
«=»984-986. 

TAXICAB  COMPANY. 

Excise  taxes,  see  Internal  Revenue,  ^=»9. 

TAXICABS. 

See  District  of  Colambia,  «s>22. 

TEA. 

Delegation  of  legislative  power  relating  to  im- 
portation to  Secretary  of  Treasury,  see  Con- 
stitutional Law,  ^=962. 

Due  process  of  law.  see  Constitutional  Law,  ^=» 
295,  320. 

TECHNICAL  ERRORS. 

See— 
Appeal  and  Error,  ^=s>1170. 
Certiorari,  ^=s>64. 

TELEGRAMS. 

Documentary  evidence,  see  Evidence,  ^s>378. 

TELEGRAPH  OPERATORS. 

Fellow  servant  of  firemen,  see  Master  and  Serv- 
ant. «=»198. 

Regulation  of  hours  of  employment,  see  Master 
and  Servant,  ^=»13, 


TELEGRAPHS   AND   TELEPHONES. 

^    Scope-Note. 

[INCLUDES  the  constructloD,  maintenance,  regulation,  and  operation  of  lines  and  other 
apparatus  for  communication  by  means  of  electricity;  organization,  franchises,  and  pow- 
ers of  telegraph  and  telephone  companies;  and  rights,  duties,  and  liabilities  of  such  com- 
panies, as  to  the  public  and  as  to  individuals,  in  respect  to  the  management  and  operation 
pf  their  lines.  ^ 

[For  related  nfiatters  under  other  topios,  see  cross-references  after  analysis.] 

Analysis, 

L  Establishment,  Construction,  and  Maintenance. 

«»4.  Constitutional  and  statutory  provisions. 

10.  Rights  in  and  use  of  streets,  roads,  and  other  public  places. 

11.  Rights  in  and  use  of  railroad  rights  of  way. 
14.  Construction  and  maintenance. 

16.  Sales,  leases,  and  contracts  and  combinations  between  companies. 

17.  Indebtedness,  securities,  liens,  and  mortgages. 
22.  Reorganization  and  consolidation  of  companies. 

II.  Regulation  and  Operation. 

^=»  29.  Statutory  and  municipal  regulations  in  general. 
33.  Charges. 

64.  Limitation  of  liability. 
58.  Actions  for  damages. 

67.  Grounds  and  elements  of  compensatory  damages  in  general. 

^        ^  '        '-*  ...  ■  ,  *  ^ 
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Cross-References. 


Constitutional  guaranty  of  liberty  to  contract, 

see  Constitutional  Law,  ^=:»89. 
Contracts  in  restraint  of  trade,  see  Contracts, 

^=>117. 
Equal    protection   of  laws,   see   Constitutional 

Law,  €=»240. 


Pri\ileges   and   immunities,   see  Constitational 

Law,  <g=>206. 
Regulation  of  hours  of  employment  of  telegraph 

operators,  see  Master  and  Servant,  ^=s»13. 
Taxation,  see — 

Statutes,  «=>121. 

Taxation,   €=»193. 


I.  ESTABLISHMENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

See  Eminent  Domain,  €=^10. 

Due  process  of  law,  see  Constitutional  Law, 
<8=»287,  292. 

Equal  protection  of  laws,  see  Constitutional 
Law,  «=5>229. 

Estoppel  to  question  rights  in  streets,  see  Es- 
toppel, ^=:»93. 

Grant  of  right  to  nse  streets,  see  Municipal 
Corporations.  ^=»679. 

Impairment  of  obligation  of  contract,  see  Con- 
stitutional Law,  ^=»129,  134. 

Power  to  grant  franchise,  see  Municipal  Corpo- 
rations,  «=>680,  681. 

Regulation  as  interference  with  commerce,  see 
Commerce,  ^=»28,  69. 

Restraining  enforcement  of  invalid  statute,  see 
Injunction,  ^=:»85. 

Restraining  proclamation  by  state  officer  as  to 
authority  of  foreign  company  to  do  business  in 
state,  sec  States,  ^=>303. 

^=;»4.   Constitiitlonal  and  statutory  pro- 
▼isions. 

See  45  Cent.  Dig.  Tel.  A  T.  {  2. 

A  telephone  company  can  claim  no  contract 
right  under  Const.  Cal.  art.  11,  §  19,  as  amend- 
ed October  10,  1911,  under  which  works  for 
supplying  telephone  service  may  be  established 
on  such  conditions  as  the  municipality  may  pre- 
scribe, or  Civ.  Code  Cal.  §  536,  as  ^mended 
March  20,  1905  (St.  1905,  p.  492).— (1912)  City 
of  Pomona  v.  Sunset  Telephone  &  Telegraph 
Co.,  32  S.  Ct.  477,  224  U.  S.  330,  56  L.  Ed. 
788.  reversing  decree  (1909)  Sunset  Telephone 
&  Telegraph  Co.  v.  City  of  Pomona,  172  F. 
829,  97  O.  C.  A.  251. 

^=9 10.   Rights    in    and    nse    of    streets, 
roads,  and  other  pnblie  places. 

See  4S  Cent.    Dig.   Tel.  &   T.   8   6;    36  Cent.   Dig. 
Mun.  Corp.  S  1487. 

Rev.  St.  tit.  65,  %%  5263-5268  (14  Stat.  221, 
.c.  230),  giving  telegraph  companies  the  right  to 
construct  and  maintain  telegraph  lines  over  the 
public  domain  and  along  military  or  post  roads 
of  the  United  States,  have  no  application  to  tel- 
ephone companies,  whose  business  is  that  of 
electrically  transmitting  articulate  speech  be- 
tween diflFerent  points. — City  of  Richmond  v. 
Southern  BpII  Telephone  &  Telegraph  Co.,  19 
S.  Ct.  778,  174  U.  S.  761,  43  L.  Ed.  1162,  affirm- 
ing decree  85  F.  19,  28  (J.  C.  A.  659. 

Rights  of  a  telegraph  company  accepting 
provisions  of  Act  July  24,  1866,  to  construct 
lines  over  post  roads  such  as  the  streets  of 
Richmond,.  Va.,  are  subject  to  reasonable  mu- 
nicipal regulations.— (1912)  Western  Union  Tel. 
Co.  V.  City  of  Richmond,  32  S.  Ct.  449,  224  U. 
S.  160,  56  L.  Ed.  710,  affirming  decree  (C.  C. 
1909)  178  F.  310. 

Municipal  power  to  make  reasonable  regu- 
lations as  to  occupancy  of  city  streets  by  tele- 
graph company  under  provisions  of  Act  July 
24,  1866,  is  not  exceeded  by  an  ordinance  leav- 
ing to  the  determination  of  the  city  engineer 
and  other  officials  the  manner  of  regulation  and 
the  safety  of  the  equipment. — Id. 

Limiting,  by  ordinance,  privilege  of  tele- 
graph company  as  to  conduits  to  15  years,  and 


providing  for  imposition  of  conditions  at  that 
time  or  order  for  removal,  is  not  an  attempt  to 
make  telegraph  company  contract  itself  out  of 
the  benefit  of  Act  July  24,  1866.— Id. 

Right  to  use  city  streets  for  telephone  pup- 
poses  pnder  a  charter  giving  telephone  company, 
with  consent  of  city  council,  right  to  construct 
telephone  system  in  Louisville,  Ky.,  was  not 
made  subject  to  municipal  revocation  by  Const. 
Ky.  §§  156,  163,  164,  199,  or  Ky.  St.  §8  2742, 
2783,  2825,  giving  municipalities  right  to  grant 
street  franchises,  or  by  Ky.  St  f  573.  enacted 
under  the  reserve  power,  repealing  all  special 
corporate  privileges;  the  Constitution,  while 
limiting  the  future  power  to  sell  street  fran- 
chises, protecting  the  interests  of  public  utility 
corporations  whose  charters  had  been  thereto- 
fore granted  conferring  such  rights,  where  work 
had  begun  thereunder.— City  of  Ix)uisville  v. 
Cumberland  Telephone  &  Telegraph  Co.,  32  S. 
Ct.  572,  224  U.  S.  649,  56  L.  Ed.  934. 

\  Right  to  use  city  streets  for  telephone  pur- 
poses, given  under  perpetual  charter  of  a  tele- 
phone company,  and  to  construct  a  telephone 
system  in  Louisville,  Ky.,  was  not  revocable 
by  the  city,  and  did  not  expire  when,  by  Ky. 
St.  §  2742,  Louisville  was  made  a  city  of  the 
first  class. — Id. 

An  ordinance  granting  a  right  to  maintain 
on  city  streets  the  poles  of  an  incorporate^  tele- 
phone company  is  the  grant  of  a  property  right, 
which  is  assignable,  taxable,  and  alienable. — 
City  of  Owensboro  v.  Cumberland  Telephone  & 
Telegraph  Co.,  33  S.  Ct.  988,  230  U.  S.  58,  57 
L.  Ed.  1389. 

The  grant  by  ordinance  to  an  incorporated 
telephone  company,  its  successors  and  assigns, 
of  the  right  to  occupy -the  streets  with  its  poles 
for  the  conduct  of  a  public  telephone  business, 
is  a.  grant  of  property  right  in  perpetuity,  un- 
less limited  by  the  grant  or  by  some  limitation 
imposed  by  the  state*,  or  the  corporate  powers 
of  the  city  making  the  grant. — Id.  . 

A  municipal  grant  to  an  incorporated  tel^ 
phone  company,  its  successors  and  assigns  of 
the  right  to  maintain  its  poles  in  the  streets  is 
not  limited  in  duration  to  the  corporate  life  of 
the  grantee.— Id. 

Telegraph  company  accepting  provisions  of 
Act  July  24,  1866,  is  protected  thereby  from  in- 
terference by  a  town  which  for  20  years  ae- 
quiesced  in  the  operation  of  its  line,  thouKh  the 
company  was  never  granted  formal  permit,  un- 
der Pub.  St.  Mass.  1882.  c.  109,  §  3.— Town  of 
Essex  V.  New  Ensrland  Tel.  Co.  of  Massachu- 
setts, 36  S.  Ct.  102,  239  U.  S.  313.  60  L.  Ed. 
.SOI,  mo<fifying  decree  (D.  C.)  New  England 
Telegraph  Co.  of  Massachusetts  v.  Town  of 
Essex,  206  F.  926. 

^=»11«  Rights    in    and   use    of   rallroftd 
rights  of  way. 

.   See  45  Cent  Dig.  Tel.  A  T.  I  7. 

Railway  rights  of  way  are  not  made  public 
property  by  charter  provisions  declaring  the 
railways  "public  highways,"  so  as  to  subject 
such  rights  of  way  to  occupation  by  telegraph 
companies  without  the  consent  of  the  railway 
company,  ninler  Act  July  24,  1866,  c.  230,  14 
Stat.  221  [U.  S.  Comp.  St.  1901,  p.  3579],  giv- 
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ing  telegraph  companies  tbe  right  to  constrnct, 
maintain,  and  operate  telegraph  lines  through 
and  over  the  public  domain,  and  "over  and 
along  any  of  the  military  or  post  roads  of  the 
LTnited  States."  Decree  123  F.  33,  59  C.  C.  A. 
113,  affirmed.— Western  Union  Tel.  Co.  v.  Penn- 
sylvania R.  Co.,  25  S.  Ct  133,  195  U.  S.  540, 
49  L.  Ed.  312,  1  Ann.  Cas.  517. 

Railways  are  not  "highways*'  within  the 
meaning  of  a  provision  in  the  charter  of  a  tele- 
graph company  giving  it  the  right  to  occupy 
with  its  telegraph  lines  any  of  the  roads,  high- 
ways, streets,  and  waters  within  the  state. 
Judgment  123  F.  33;  59  C.  C.  A.  113,  affirmed. 
— Western  Union  Tel.  Co.  v.  Pennsylvania  R. 
Co.,  25  S.  Ct.  150,  195  U.  S.  594,  49  L.  Ed. 
332,  1  Ann.  Cas.  533. 

^=»14«   Constmotioii  and  maintenanoe* 

See  45  Cent.  Dig.  Tel.  A  T.  8  8- 

Act  July  1,  1862,  authorizing  the  Union 
Pacific  Railroad  Company  to  construct  and 
maintain  a  railroad  and  telegraph  line,  and 
granting  it  public  lands,  subject  to  a  condition 
that  the  company  should  keep  said  railroad  and 
telegraph  line  in  repair  and  use,  and  at  all 
times  transmit  dispatches  over  said  telegraph 
line,  made  it  imperative  on  the  company  to 
construct  and  operate  a  telegraph  line  as  well 
as  a  railroad. — United  States  v.  Union  Pac.  Ry. 
Co.,  160  U.  S.  1,  16  S.  Ct  190,  40  L.  Ed.  319, 
reversing  decree  Union  Pac  R.  Co.  v.  United 
States,  59  F.  816,  8  C.  C.  A.  282. 

The  requirement  that  the  company  construct 
a  telegraph  line  was  not  affected  by  Act  July  2, 
1864,  c.  216,  authorizing  the  Union  Pacific  Rail- 
road Company,  and  other  companies  authorized 
to  participate -in  the  construction  of  roads  from 
the  Missouri  river  to  the  Pacific  Ocean,  to  mort- 
gage their  respective  railroad^  and  telegraph 
lines,  and  requiring  them  to  use  their  roads  and 
telegraph  as  one  continuous  line.— Id.  . 

Though  the  acts  of  1862  and.  1864  permitted 
tne  railroad  company  to  make  an  '^arrange- 
ment'*  with  certain  telegraph  companies  to  place 
their  lines  upon  and  along  the  route  of  the  rail- 
road and  its  branches,  such  transfer  to  be  deem- 
ed a  fulfillment  by  the  railroad  companies  of 
the  provisions  'in  regard  to  the  construction  of 
said  lines  of  tele^apn,'*  the  making  of  such  an 
"arrangement"  did  not  affect  the  authority  of 
congress,  under  its  reserved  power,  to  require 
the  railroad  company  itself  to  maintain  or  oper- 
ate in  the  future,  by  its  officers  and  employes 
alone,  telegraph  lines  on  its  main  road  and 
branches.— id. 

^s>16.  Bales,  leases,  and  contracts  and 
oombinatlons  betxreen  compa- 
nies. 

See  46  Cent.  Dig.  Tel.  A  T.  fi  10. 

The  agreement  dated  October  i;  1866,  be- 
tween the  Union  Pacific  Railway  Company, 
Eastern  Division,  and  the  Western  Union  Tele- 
graph Company,  in  effect  giving  to  the  latter 
company  the  exclusive  control  of  all  telegraphic 
business  on  the  route  of  the  railway  company, 
was  in  violation  of  Act  July  24,  1866,  giving 
every  telegraph  company  organized  under  state 
laws,  and  accepting  its  provisions,  the  right  to 
erect  its  poles  and  wires  upon  the  post  roads  of 
the  United  States. — United  States  v.  Union  Pac. 
R.  Co.,  160  U.  S.  1,  16  S.  Ct.  190,  40  L.  Ed. 
319,  reversing  decree  Union  Pac.  R.  Co.  v.  Unit- 
ed SUtes,  59  F.  813,  8  C.  C.  A.  282. 

The  agreement  dated  July  1,  1881,  between 
ibe  Union  Pacific  Railroad  Company  and  the 
Western  Union  Telegraph  Company,  was  ille- 
gal, as  in  effect  transferring  to  the  latter  com- 
pany the  telegraphic  franchise  granted  the  for- 
mer by  the  United  States,  and  as  assuming  to 
give  to  the  latter  company  the  exclusive  com- 


mercial use  of  the  wires  of  the  railroad  com- 
pany.—Id. 

Such  agreement  was  not  authorized  by  Act 
July  2,  1864,  permitting  an  arrangement  be- 
tween the  Union  Pacific  Railway  Company  and 
the  United  States  Telegraph  Company,  to  the 
rights  and  powers  of  which  the  Western  Union 
Telegraph  Coihpany  succeeded,  Whereby  the  line 
of  the  telegraph  company  might  be  transferred 
to  the  railway  route.— Id. 

The  agreements  dated  September  1,  1869, 
and  December  14,  1871,  by  which  the  Union 
Pacific  Railroad  Company  leased  to  the  Atlantic 
&  Pacific  Telegraph  Company  all  the  telegraph 
lines  and  telegraph  property  belonging  to  the 
former,  were  invalid,  as  attempting  a  transfer 
of  its  franchise  to  operate  a  telegraph  line,  and 
to  collect  tolls  for  the  use  thereof. — Id. 

^=9 17.  Indebtedness,     seenrities,     liens, 
^  and  mortsases. 

See  45  Cent    Dig.   Tel.   &  T.   8  U. 

Where  one  who  puts  up  telegraph  wires  on 
poles  for  a  telegraph  company  has  attempted 
to  secure  a  statutory  lien  by  filing  notice .  there- 
of, his  surrender  of  the  possession  of  the  realty 
of  the  corporation,  under  a  written  agreement 
that  his  lien  shall  not  be  interfered  with  there- 
by, is  a  waiver  of  his  right  to  a  common-law 
lien  on  such  realty,  as  such  agreement  refers 
to  his  statutory  lien. — Vane  v.  Newcooibe,  132 
U.  S.  220,  10  S.  Ct.  60,  33  L.  Ed.  310,  affirming 
(C.  C.)  Bankers*  &  Merchants'  Tel.  Co.  of  In- 
diana V.  Bankers'  &  Merchants'  Tel.  Co.  of 
New  York,  27  F.  636.    ■ 

One  who  puts  up  wires  on  poles  for  a  tele- 
graph company,  by  perfecting  his  claim  for  a 
lien  under  the  statute,  waives  his  right  td  a 
common-law  lien  on  the  personalty  of  the  cor^ 
poration.— Id. 

One  who  puts  up  telegraph  wires  on  poles 
for  a  telegraph  company  does  not  have  a  lien 
under  Act  Ind.  March  6,  1883  (Laws  Ind. 
1883,  p.  140),  giving  a  lien  for  performing  labor 
in  erecting  any  structure  on  land,  section  3  of 
which  act  requires  a  "substantial  description" 
of  the  lot  or  land  on  which  the  structure  is 
erected  to  be  given  in  the  notice  of  such  lien 
filed,  where  his  notice  simply  claims  a  lien  on 
the  property  of  the  telegraph  company  in  a  des- 
ignated county. — Id. 

^=»22.  ReoTsanisatlon  and  eonsolidatton 
of  oompanies. 

The  right  to  use  city  streets  for  telephone 

SurpM[>ses,  possessed  by  a  telephone  company  tm- 
er  its  charter,  passed  to  the  new  corporation 
formed  by  consolidation  under  Ky.  St  §  556.— 
City  of  Louisville  v.  Cumberland  Telephone  & 
Telegraph  Co.,  32  S.  Ct.  572,  224  U.  S.  649,  56 
L.  Ed.  934. 

The  street  rights  of  the  constituent  tele- 
phone companies  consolidated  under  Act  Ky. 
April  5,  1893  (Laws  1893,  c.  171),  passed  to 
the  consolidated  company  by  the  provision  vest- 
ing such  company  with  all  the  property  and 
effects  of  the  constituent  corporations  without 
deed  or  transfer,  and  binding  it  for  all  their 
contracts  and  liabilities. — City  of  Owensboro  V. 
Cumberland  Telephone  &  Telegraph  Co.,  33  S^.' 
Ct.  988,  230  U.  S.  58,  57  L.  Ed.  1389. 

H.   REGUI.ATION  AND  OPERATION. 

Appellate  jurisdiction  of  suit  to  enjoin  enforce- 
ment of  ordinance  regulating  telephone  rates, 
see  Courts,  ^=s>38o(l,  7). 

Commerce  regulations,  see  Commerce,  ^s:pl0, 
59,  69,  73.  74. 

Due  process  of  law,  see  Constitutional  Law,  ^=s> 
297,  298.  303. 

Equal  protection  of  laws,  see  Constitutional 
Law,  «=»240,  242. 
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Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=»165. 

License  tax,  see  Licenses,  ^=»5%,  7. 

Mandamus  relating  to  rates,  see  Mandamus,  ^=> 
33. 

Municipal  ordinances,  partial  invalidity,  see 
Municipal  Corporations^  ^=»111. 

Oneration  of  state  statute  within  limits  of 
Norfolk  Navy  Yard,  see  United  States,  ^=s>S. 

Right  to  recover  for  failure  to  deliver  message 
in  City  of  Washington  as  affected  by  exclu- 
sive control  of  federal  government,  see  United 
States,  ^=>3. 

^=»20.  Statutory  and  miiaioipal  regvla- 
tlona  in  K^neral* 

S«e  46  Cent.  Dig.  Tel.  A  T.  8  15. 

l%e  act  of  18^  showing  an  intention  on  the 
part  of  congress  that  the  railroad  companies  ac- 
cepting national  aid  thereunder  should  exer- 
cise the  franchises  granted  thereby  through  their 
own  officers  and  employes  exclusively,  and  there 
being'  an  express  reservation  of  the  power  of 
adding  tOj  altering,  amending,  or  repealing  the 
act,  'having  due  regard  for  the  rights  of  the 
companies  named  therein,"  congress  had  full 
power,  as  against  the  Union  Pacific  Railway 
CJompany,  to  pass  Act  Aug.  7,  1888,  c.  772,  25 
Stat  382  (U.  S.  Comp.  St.  1901,  p.  3583],  re- 
quiring railroad  and  telegraph  companies  ac- 
cepting national  aid  to  operate  their  telegraph 
lines  by  themselves  alone. — ^United  States  v.  Un- 
ion Pac:  R.  Co.,  160  U.  S.  1, 16  S.  Ct.  190.  40 
L.  Ed.  319,  reversing  decree  (C.  C)  Union  Pac. 
^  Co.  V.  United  States,  59  F.  813,  8  C.  G.  A. 
282. 

^=»33.  Cbarges* 

See  45  Cent.  Dig.  Tel.  ft  T.  |  H;    10  Cent.  Dig. 
Const.  Law,  8  847. 

Acts  Cong.  July  1,  1862,  July  2,  1864,  and 
Ma^  7.  1878  [U.^.  Comp.  St.  1901,  p.  3567], 
entitled  the  government  to  retain  and  api)ly  on 
the  debt  due  it  by  the  Union  Pacific  Railroad 
Company  all  sums  due  for  services  rendered  in 
its  behalf  by  such  company.  The  railroad  com- 
pany constructed  and  oi^ed  a  telegraph  line 
along  its  road,  as  did  the  Western  Union  Tele- 
graph Company,  and  by  agreement  the  wires 
of  the  railroad  company  were  operated  and  used 
byi  the  telegraph  company.  Held^  that  the  gov- 
ernment could  not  recover  sums  paid  by  it  on 
account  of  government  messages  delivered  to 
the  telegraph  company  for  transmission,  on  the 
ground  that  they  in  part  passed  over  the  wires 
of  the  railroad  company,  tl^ere  being  no  evi- 
dence that  any  part  of  them  were  sent  over  such 
wires  rather  than  over  the  wires  of  the  tele- 
graph company,  nor  any  requirement  in  that 
regard.— Unitea  States  v.  Western  Union  Tele- 
graph Co.,  160  U.  S.  53,  16  S.  Ot.  210,  ^  L. 
Bd.  337. 

Rentals  received  by  a  telephone  company 
from  private  telephone  systems  installed  by  it 
must,  together  with  the  expenses  thereof,  be 
excluded  from  c(Asideration  in  inquiring  into 
the  reasonableness  of  the  rates  which  telephone 
companies  doing  business  in  the  District  of 
Columbia  are  prohibited  from  exceeding  by  a 
provision  in  the  District  appropriation  act  of 
June  :^.  1898  (30  Stat  525,  538,  c.  540).  De- 
cree, llanning  v.  Chesapealce  &  P.  TeL  Co.,  18 
App.  D.  C.  Ivlt  reversed.— Chesapeake  &  P.  Tel. 
Co.  V.  Manning,  22  S.  Ct.  881, 186  U.  S.  238,  46 
L.  Ed.  1144. 

The  prohibition  against  charging  or  receiv- 
ing **more  than  $50  per  annum  for  the  use  of 
a  telephone  on  a  separate  wire,"  which  is  made 
by  the  District  appropriation  act  of  June  30, 
1898  (30  Stot.  525,  538,  c.  540),  does  not  re- 
quire a  telephone  company  to  furnish  at  that 
rate  such  additional  eauipment  as  wall  cabinet 
and  desk,  auxiliary  bells,  etc.,  for  which  sepa- 
rate charges  had  theretofore  been  made.— Id. 

Municipal  authority  to  enter  into  a  con- 
tract fixing  unalterably,  during  the  term  of  the 


franchise,^  charges  for  telephone  service,  and 
disabling  itself  from  exercising  the  charter  pow- 
er of  regulation,  must,  at  the  very  least,  neces- 
sarily be  implied  from  the  controlling  statutes, 
even  if  it  be  conceded  that  anvthing  less  than 
a  clear  and  affirmative  legislative  expression  is 
a  sufficient  foundation  upon  which  to  rest  an 
authority  of  this  nature.    Decree  (C.  C.  1907) 

155  Fed.  554,  affirmed.— Home  Telephone  A 
Telegraph  Co.  v.  City  of  Los  Angeles,  29  S.  Ct 
50,  211  U.  S.  265,  53  L.  ^.  176. 

Charter  authority  to  regulate  telephone 
service  and  to  fix  and  determine  the  charges 
therefor  does  not  empower  a  municipality  to 
enter  into  a  contract  fixing  unalterably,  during 
the  terms  of  the  franchise,  the  cliarges  ror  such 
service,  and  disabling  itself  from  exercising  the 
power  of  regulation.— Id. 

Municipal  authority  to  contract  away  the 
charter  power  to  regulate  telephone  rates  can- 
not be  gathered  from  the  provisions  of  Act 
March  11,^  1901  (St  CaL  19(&,  p.  265,  c.  103), 
under  which  the  telephone  company  obtained 
its  franchise  from  the  city,  that  application  for 
a  franchise  must  be  filed,  and,  in  the 'discretion 
of  the  council,  published;  that  the  dty  is  en- 
titled to  a*  percentage  of  the  receipts ;  that  the 
grantee  must  give  bond  to  perform  every  term 
and  condition  of  the  franchise;  that  no  condi- 
tion shall  be  inserted  which  restricts  competi- 
tion, or  favors  one  person  against  another ;  and 
that  the  franchise  must  be  sold  to  the  highest 
bidder,  especially  since  the  first  section  of  the 
act  provides  that  franchises  "shall  be  granted 
upon  the  conditions  in  this  act  provided,  and 
not  otherwise."— Id. 

No  valid  objection  to  intrusting  a  munic- 
ipal council  with  the  power  to  regulate  tele- 
phone rates  can  be  based  upon  the  theory  that 
the  council  is  not  an  impartial  tribunal  because 
it  is,  in  effect,  made  a  judge  in  its  own  case,  or 
that  the  judgment  and  sense  of  justice  of  the 
councilmen  will  be  distorted  by  their  depend- 
ence upon  tlie  will  of  the  people  which  results 
from  a  provision  in  the  city  charter  empower- 
ing 25  per  cent,  of  the  electors  to  recall  a  mem- 
ber of  the  council  and  require  him  again  to 
stand  for  election.— Id. 

The  presumption  in  favor  of  the  correct- 
ness of  telephone  rates  established  by  a  state 
commission  obtains,  although  the  data  upon 
which  the  commission  acted  may  have  been  in- 
sufficient, so  long  as  the  rates  adopted  were  not 
based  entirely  upon  arbitrary  conjecture.  De- 
cree (O.  C.  1907)  Cumberland  Telephone  &  Tele- 
graph Ck>.  V.  Railroad  Commission  of  Louisiana, 

156  F.  823,  reversed.- Railroad  Commission  of 
Louisiana  v.  Cumberland  Telephone  &  Tele- 
graph Co.,  29  S.  Ct  857,  212  V.  S.  414,  68  L. 
Ed.  577. 

The  burden  of  showing  what  part,  if  any, 
of  the  depreciation  fund  accumulated  by  a  tele- 
phone company  from  its  receipts,  was  added  to 
the  capital,  upon  which  dividends  are  to  be 
paid,  rests  upon  the  company  seeking  to  enj<Hii, 
as  confiscatory  and  unreasonable,  the  enforce- 
ment of  rates  established  by  a  state  comminion. 
-Id. 

No  part  of  the  depreciation  fund  can  be 
added  to  the  capital,  upon  which  the  company  is 
entitled  to  a  fair  return  from  rates  establish- 
ed  by  a  state  commission. — Id. 

Enforcement  of  municipal  ordinance  fixing 
telephone  rates  should  not  be  enjoined  as  con- 
fiscatory before  giving  the  ordinance  a  trial  to 
show  its  actual  effect— City  of  Louisville  r. 
Cumberland  Telephone  &  Telegraph  Co.,  82  S. 
Ct.  741,  225  U.  S.  430,  56  L.  ^.  1151. 

«s>54.  Limitation  of  UabiUtj. 
Bee  46  Cent  Dig.  Tel.  ft  T.  H  89-47. 

Stipulations,  forming  part  of  the  terms  im- 
der  which  messages  are  sent  bv  a  telegraph  com- 
pany, that  it  will  not  be  liable  in  any  case  for 
errors  in  cipher  or  obscure  messages,  and  that 
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no  employ^  of  the  company  is  authorized  to  vary 
this  restriction,  are  not  nnreasonable  or  against 
public  policy. — Primrose  v.  Western  Union  Tele- 
mph  Co.,  l64  U.  S.  1, 14  S.  Ct.  1008,  38  L.  Ed. 

A  resulation  of  a  telegraph  company  re- 
quiring the  sender  of  a  message  to  have  it  re- 
peated, at  an  additional  charge  of  one-half  the 
regular  rate,  in  order  to  hold  the  company 
liable  for  mistakes  or  delays  in  transmitting  or 
delivering,  or  for  not  delivering,  the  message, 
whether  happening  by  negligence  of  its  servants 
or  otherwise,  is  reasonable  and  valid. — Id. 

Where  a  message  is  written  by  the  sender 
on  a  telegraph  company's  blank  having  on  its 
face,  above  the  message  and  below  the  signature, 
brief  and  clear  notices  that  the  message  is  to 
be  sent  subject  to  terms  printed  on  the  back 
of  the  blank  limiting  the  company's  liability, 
such  terms,  so  far  as  not  inconsistent  with  law, 
form  part  of  the  contract  between  him  and  the 
company  under  which  the  message  is  trans- 
mitted, although  he  testifies  that  ne  does  not 
remember  reading  them. — Id. 

^s>58.  Aotions  for  damaKea. 

See  46  Cent.  Dig.  TeL  A  T.  88  4S-7S. 


^-*  Chroundji     and     elementa     of 
oompeiuiatoTy  damasea  In  ^eu' 
eraL 
See  46  Cent  Dig.  Tel.  A  T.  81  M-68. 

Plaintiff  sued  for  damages  for  delaying  de- 
livery of  a  message  instructing  the  addressee  to 


buy  for  plaintiff  10,000  barrels  of  petroleum, 
the  market  price  of  which,  when  the  message 
ought  to  have  been  delivered,  was  $1.17  per  bar- 
rel, but  when  received  bv  addressee  had  ad- 
vanced to  $1.35  per  barrel.  The  addressee  did 
not  purchase.  Held,  that  the  plaintiff  could 
recover  only  nominal  damages. — ^Western  Union 
Telegraph  Co.  y.  Hall,  124  U.  S.  444,  8  S.  Ct. 
677,  31  L.  Ed.  479. 

A  telegraph  company  is  not  liable  to  the 
sender  of  a  message  for  losses  on  purchases 
of  wool  caused  by  a  mistake  in  transmitting  it, 
where  it  was  in  cipher,  wholly  unintelligible  to 
the  company  and  its  agents,  and  they  were  not 
informed*  of  the  nature,  importance,  or  ex- 
tent of  Hie  transaction  to  which  it  related,  or  of 
the  probable  consequences,  if  it  were  transmitted 
incorrectly,  although  they  knew  that  the  sender 
was  a  wool  merchant,  and  that  the  person  ad- 
dressed was  in  his  employ. — ^Primrose  v.  Western 
Union  Telegraph  Co.,  164  U.  S.  1,  14  S.  Ct. 
1098,  38  L.  Ed.  883. 

TEMPORARY  GOVERNMENT. 

See  Territories,  ^=»10. 


TENANCY. 

Landlord  ^nd  Tenant,  ^s»87-106. 
Life  Estates. 


TENANCY   IN    COMMON. 

Scope-Note. 

[INCLUDES  nature  and  incidentg  of  the  estate  of  two  or  more  peraona  in  the  same 
property  held  by  them  by  several  and  distinct  titles ;  rights,  powers,  and  liabilities  of  ten- 
ants in  common;  actions  and  other  proceedings  between,  by,  or  against  them;  and  sev- 
erance of  the  tenancy  otherwise  than  by  partition. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis, 

L  Creation  and  Existence. 

[No  paragraphs  or  references  In  this  Digest    Bnt  see  45  Cent  Dig.  Ten,  In  O.  ff 
1-21.] 

II.  Mutual  Rights,  Duties,  and  Liabilities  of  Cotenants. 

«s»19.  Purchase  of  outstanding  title  or  claim. 
24.  Trees  and  timber. 
33.  Agreements  between  cotenants. 
3^.  Actions  between  cotenants. 

III.  Rights  and  Liabilities  of  Cotenants  as  to  Third  Persons. 

[No  paragraphs  or  references  in  this  Digest.    But  see  45  Cent  Dig.  Ten.  In  0.  Sf 
11^156.] 

Cross-References. 

See- 
Partition. 

Wills,  «=»627. 

.       .  , 
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[Sup.CtDlg.— Pa«e  19M] 


r  Creation  akd  existence. 

[No  parasraphB  or  references  In  this  Digest    But 
see  46  Cent.  Dig.  Ten.  In  C.  fiS  1-21.] 

n.  MitTUAL    RIGlfrrS,    DUTIES,    AND 
lilABIUTIES  OF  COTENANTS. 

^=»10.  Purchase  of  ontstandine  title  or 
olaim. 

See  46  Cent.  Dig.  Ten.  In  C.  SS  56-69. 

A  tenant  in  common  may  purchase  the 
common  property  at  public  sale  undei:  a  power 
in  a  trust  deed,  if  he  takes  no  unfair  advantage 
of  his  co-owners.  Decree  (1906)  27  App.  D. 
0.  348,  affirmed. — Starkweather  v.  Jenner,  30  S. 
Ct  382,  216  U.  S.  524,  54  L.  Ed.  602.  17  Ann. 
Caa.  1167. 

An  agreement  between  tentinta  in  common 
to  buy  in  jointly  the  common  property  at  a 
public  sale  under  a  power  in.  a  deed  of  trust  is 
not  a  fraud  upon  the  rights  of  the  remaining 
co-tenants,  if  there  is  no  resort  to  any  artifice 
to  deter  others  from  bidding.-^ld. 

^=s»24.  Trees  and  timber. 

See  46  Cent.  Dig.  Ten.  in  C.  98  66,  66. 

Where  plaintiff,  who  had  an  agreement  for 
the  purchase  of  an  undivided  interest  in  land 
to  be  conveyed  to  him  upon  payment  therefor, 
but  which  gave  him  no  right  to  cut  timber  with- 
out the  consent  of  the  owners  of  the  remain- 
ing interest,  nevertheless  proceeds  to  cut  and 
remove  the  timber,  he  cannot  maintain  an  ac- 
tion of  replevin  against  such  co-tenants  who 
have  seized  and  hold  the  timber. — Bohlen  v. 
Arthurs,  115  U.  S.  482,  6  S.  Ot.  114,  29  L.  Ed. 
454. 

Where  a  purchaser  at  execution  sale  of 
timber  land  acquires  only  an  undivided  one- 
third  of  the  land,  but  takes  possession  of  and 
claims  the  whole  tri^ct,  and  converts  the  tim- 
ber thereon,  he  may  be  compelled  to  account 
by  a  prior  mortgagee  of  the  undivided  two- 
thirds.— McGahan  V.  National  Bank  of  Rond- 
out,  156  U.  S.  218, 15  S.  Ct.  347,  39  L.  Ed.  403. 

^=»33.  Agreements    between    ootenants. 

See  46  C«nt  Dig.  Ten.  in  C.  S  S.  ^ 

Defendafcit  leased  his  mine,  and  W.,  claim- 
ing as  co-owner,  gave  plaintiff  a  quitclaim  of  a 


one-twelfth  interest  therein.  An  agreement 
drawn  up  by  plaintiff  was  entered  into  by  de- 
fendant, the  lessee,  and  W.,  that  the  lessee 
should  have  one-third  of  the  proceeds,  and  the 
remaining  two-thirds  should  be  divided  between 
defendant  and  W.  Defendant  subsequently 
bought  W.'s  interest  Plaintiff  insisted  that  his 
one-twelfth  was  not  subject  to  the  burden  of 
the  lease,  because  it  was  so  agreed,  as  defend- 
ant knew.  Held,  the  issue  being  whether  plain- 
tiff was  entitled  to  one-twelfth  of  the  two-thirds 
or  one-twelfth  of  the  whole  proceeds  of  the.  mine 
was  properly  presented  by  a  charge  that  the 
question  was  whether  there  was  any  agreement 
that  plaintiff's  interest  should  bebome  effectual 
at  once  on  the  execution  of  the  quitclaim,  and  if 
the  jury  found  that  it  was  so  agreed,  and  that 
plaintiff  should  be  entitled  to  whatever  should 
arise  under  the  lease  according  to  the  propor- 
tion and  interest  conveyed  by  the  quitclaim,  Uien 
he  was  entitled  to  recover.— Rucker  v.  Wheeler, 
127  U.  S.  85,  8  S.  Ct  1142^  32  L.  Ed.  102. 

^=s>3S,  Aetions  between  ootenants. 

See  46  Cent.  Dig.  Ten.  in  C.  ff  100-104.  107-118 ;   4S 
Cent  Dig.  Repiev.  fS  U.  66. 

Under  Code  Miss.  1880,  81  2506,  2512,  a 
tenant  in  common  who  has  been  ousted  by  his 
co-tenant  may  maintain  ejectment  against  him, 
and  recover  rents  and  profits  in  the  same  action. 
-Clay  V.  Field,  115  U.  S.  260,  6  S.  Ct  36.  29 
L.  Ed.  376. 

A  delay  of  four  years,  during  which  there 
has  been  a  large  appreciation  in  the  value  of  the 
property,  is  fatal  to  any  right  to  require  a  ten- 
ant in  common  to  give  his  co-tenants  the  benefit 
of  his  purchase  of  the  conunon  property  at  a 
pubUo  sale  under  a  power  in  a  trust  deed.  De- 
cree (1906)  27  App.  D.  G.  348,  affirmed.— Stark- 
weather V.  Jenner,  30  S.  Ct.  382,  216  U.  S.  524, 
54  U  Ed.  602, 17  Ann.  Cas.  1167. 


in.  BIGHTS  AND  LIABILITIES  07 
COTENANTS  AS  TO  THIBD 
PEBSONS. 


[No  paragraphs  or  references  in  this  Digest 
see  46  Cent  Dig.  Ten.  in  C.  U  119-166.] 


TENDER. 

'    * 

Scope-Note. 

[INCLUDES  offer  of  money  or  its  equivalent  in  satisfaction  of  pecnniary  obligations  In 
general:  nature,  requisites,  sufficiency,  and  effect  of  such  tender,  acceptance  or  refusal 
thereof,  and  payment  into  court  Incident  thereto;    and  pleading  tender. 

[For  related  mattere  under  other  topics,  see  cross -referenoes  after  analysis-] 


Analysis, 
10.  Mode  and  sufficiency. 
13. Production  and  offer  of  money  or  equivalent* 


Cross-References. 


Consideration  as  condition  precedent  to  spe- 
cific performance,  see  Specific  ^Performance, 
^=:»97. 

Deed,  see  Vendor  and  Purchaser,  ^=»148, 

# 


Insurance  premium  or  assessment,  see  Insor* 

ance,  ^=s>35^361. 
Payment  of  mortgage  debt  see  Mortgage!. 

300-302. 
Taxes,  see  Taxation,  «s»610,  800l. 
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TERRITORIES 


^=>10.  Mode  and  snAoienoy. 

See  4$  Cent  Dig.  Tender,  88  20-3^; 
Land.  &  Ten.  8  825. 


B8  Cent  Dlt. 


Of 


»—  Produotlon      and      offer 
money  or  eq:i&ivalent« 

See  46  Cent  Dig.  Tender.  88  29*32 :    82  Cent.  Dig. 
Land.  A  Ten.  8  K>6. 

Where  money  is  paid  into  the  bank  at  which 
notes  are  payable,  subject  to  the  payee's  order, 
and  remains  there  to  meet  the  notes  on  their 
presentation,  the  payee  is  not  entitled  to  inter- 
est after  their  maturity.— Cheney  v.  Libby,  134 
U.  S.  68,  10  S.  Gt  498,  33  h,  Ed.  8ia 

TENEMENT  HOUSES. 

Equal   protection   of   laws,   see   Constitutional 
Law,  ^=9225. 


TERM. 

See- 
Courts,  «=s>66. 
Criminal  Law,  <S=s>1216. 

iudsres  <s^w>ll, 
landlord  and  Tenant,  <e=>87-108. 
Master  and  Servant,  €=^8. 
Partnership,  ^=958. 
Patents,  <e=>132. 
Principal  and  Agent,  ^=>32-13. 


TERMS. 

Sale  of  bankruptcy  property,  see  Bankruptcy, 
«s>262. 


TERRITORIES. 


Scope-N^te. 

[INCLUDES  the  territory  of  the  United  States  not  contained  within  the  boundaries 
of  any  of  the  several  states ;  powers  of  the  national  government  over  such  territory ;  ap- 
plication of  laws  of  the  United  States  thereto ;  establishment  and  organization  of  terri- 
torial governments,  appointment  of  governors  and  other  ofBcers  thereof,  and  rights,  pow- 
ers, proceedings,  and  liabilities  of  such  governments,  their  officers  and  agents;  and  ac- 
tions by  or  against  territories. 

[For  related  matters  under  other  topics,  tee  croes-referenoes  after  analysis.] 

Analysis. 

4.  Power  of  United  States  to  acquire  and  control  additional  terri- 
tory. 

5.  Acquisition  of  territory. 

6.  Construction  and  operation  of  treaties  of  cession. 

7.  Political  status  of  territory  acquired  in  general. 

8.  Application  of  Constitution  and  laws  of  United  States  to  territory 
acquired. 

9.  Rights  of  persons  and  property  in  territory  acquired. 

10.  Provisional  or  other  temporary  civil  government, 

11.  Legislative  power  of  Congress. 

14.  Territorial  extent  and  boundaries. 

15.  Construction  and  operation  of  organic  act  in  general. 

17.  Governmental  powers  in  general. 

18.  Application  and  operation  in  territories  of  acts  of  Congress. 
20.  Legislative  power  and  exercise  thereof  in  general. 
23.  Executive  officers  and  agents. 
32.  Actions  by  or  against  territories. 

Cross-References. 


Bee  Elxtradition,  ^s»25. 

Appellate  jurisdiction  in  action  involving  ter- 
ritoriifl  statutes  as  dependent  on  federal 
question  being  involved,  see  Courts,  •=»394(1). 

Determination  of  boundary  between  territory 
and  state  as  political  question,  see  Constitu- 
tional Law,  ^s»QS, 

Effect  of  constitution  on  ordinance  of  1787,  see 
Constitutional  Law,  ^ss>24. 

Effect  on  actions  in  territories  of  invalidity  of 
employers'  liability  acts,  see  Statutes,  ^=»64. 

Jurisdiction  of  federal  courts  in  cases  involving 
boundaries,  see  Courts,  ^=:»303. 


Mandamus  to  officers,  see  Mandamus,  ^=»82. 
Offense    committed    in   territory,    see   Criminal 

Law,    fe»97. 
Review   of  decisions  of,  territorial  courts,  see 

Courts,  «e==>387,  405. 
Taxation,  power  of  state  to  tax  territorial  bonds, 

see  Taxation,   ^=»6. 
Territorial  courts,  see  Courts,  ^=»428-442. 
Validity  of  employers'  liability  act  as  dependent 

on   superseding   law  governing   territory,  see 

Statutes,  ^=955. 
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^=>4.  Power  of  United  States  to  Aoqvlre 
and  eontrol  additional  territory. 

Soe  i6  Cent.  Dig.  Territories,  8  >• 

The  United  States  may  acquire  territory  by 
treaty.  Decree  (1906)  25  App.  D.  C.  510.  affirm- 
ed.—Wilson  V.  Shaw,  27  S.  Ct.  233,  204  U.  S. 
24,  51  L.  Ed.  351. 

^s»5.  Acquisition  of  territory. 

See  46  Cent  Dig.  Territories,  98  2.  3. 

The  legal  title  and  possession  of  the  United 
States  to  the  Philippine  Islands,  derived  from 
the  cession  in  the  treaty  of  peace  with  Spain, 
whose  sovereignty  and  possession  under  claim 
of  title  had  existed  for  many  years  prior  to  the 
war  with  the  United  States,  is  unaffected  by 
the  continuance  in  insurrection  against  the 
United  States  of  those  who  had  been  previous- 
ly in  insurrection  against  Spain.— The  Diamond 
Rings,  22  S.  Ct  59,  183  U.  S.  176,  46  L.  Ed. 
138. 

Subsequent  ratification  by  Congress  is  a 
sufficient  answer  to  the  contention  that  the 
title  of  the  United  States  to  the  Isthmian  or 
Panama  Canal  zone  was  not  acquired  as  pro- 
vided in  Act  June  28,  1902,  c.  1302,  32  Stot. 
481  [U.  S.  Comp.  St  Supp.  1905,  p.  707],  by 
treaty  with  the  Republic  of  Columbia.  De- 
cree (1905)  25  App.  D.  C.  510,  affirmed.— Wil- 
son V.  Shaw,  27  S.  Ct  233,  204  U.  S.  24,  51 
L.  Ed.  351. 

Failure  to  define  the  exact  boundary  of 
the  Isthmian  or  Panama  Canal  zone  in  Treaty 
Nov.  18.  1903  (33  Stat  2234),  with  the  Republic 
of  Panama  does  not  affect  tne  title  of  the  Unit- 
ed States,  where  the  description  is  sufficient  for 
identification,  and  the  boundaries  have  been 
practically  identified  by  the  concurrent  action 
of  the  two  nations  alone  interested. — Id. 

The  title  of  the  United  States  to  the  Isthmi- 
an or  Panama  Canal  zone,  under  Treaty  Nov. 
18,  1903,  33  Stat.  2234,  with  the  Republic  of 
Panama,  is  no  less  perfect  because  of  the  omis- 
sion from  that  treaty  of  some  of  the  technical 
terms  used  in  ordinary  conveyances  of  real  es- 
tate.—Id. 

A  municipal  corporlition  is  not  totally  dis- 
solved as  a  mere  consequence  of  military  occu- 
pation or  territorial  cession. — Vilas  v.  City  of 
Manila,  31  S.  Ct  416,  220  U.  S.  345,  55  L.  Ed. 
491. 

^=:»6«  Construction     and     operation     of 
treaties  of  eession* 

See  46  Cent  Dig.  Trentles,  8  3. 

'  The  powers  of  the  commissioners  appoint- 
ed by  the  respective  governments  under  the 
treatv  of  March  30,  1867  (15  Stat,  539),  where- 
by the  United  States  acnuired  Alaska  from 
Russia,  to  effect  a  transfer  of  the  property  were 
simply  ministerial,  and  their  action  in  making 
inventories  of  what  was  government  and  what 
private  property  was  not  conclusive  of  tiue,  but 
was  merely  a  matter  o€  convenience  for  deter- 
mining prima  facie  what  property  the  United 
States  should  appropriate  to  itself  for  the  time 
being,  and  wbat  should  be  left  to  individual 
proprietors.— Kinkead  v.  United  States,  150  U. 
S.  483,  14  S.  Ct  172,  37  L.  Ed.  1152. 

By  the  treaty  of  March  30,  1867  (16  Stat 
539),  whereby  the  United  States  acquired  Alas- 
ka from  Russia,  it  was  the  intention  of  the  par- 
ties, as  shown  particularly  in  section  6,  that 
title  to  immovable  buildings  erected  by  the  Rus- 
sian-American Company  upon  land  belonging 
to  the  Russian  government  should  pass  with  the 
land  to  the  United  SUtes.— Id. 

Public  property  belonging  to  the  city  of 
Manila  as  a  manicipal  corporation  cannot  be 
regarded  as  having  passed  to  the  United  States 
under  the  cession  by  Spain  of  the  Philippine 
Islands  for  a  cash  consideration,  under  the 
treaty  o(  Paris  (Act  Decv  10,  1898,  80  Stat 


1754),  of  all  "buildings,  wharves,  barracks,  forts, 
structures,  public  highways,  and  other  immovii- 
ble  property  which,  in  conformity  with  law,  be- 
long to  the  public  domain,  and  as  such  belong 
to  the  crown  of  Spain" — especially  in  view  erf 
the  further  stipulation  protecting  and  safe- 
guarding the  property  and  property  rights  of 
municipal  corporations  precisely  as  were  thooe 
of  individuals. — Vilas  v.  City  of  Manila^  31  S. 
Ct.  416,  220  U.  S.  345,  55  L.  Ed.  491. 

^»7.  Politieal    status    of   territorj   ao- 
qnlred  in  g^eneral* 

See  46  Cent  Dig.  Territories,  8  4. 

It  must  be  presumed  that  the  legislative 
department  of  the  government,  which  within 
its  lawful  sphere  is  but  Uie  expression  of  the 
political  conscience  of  the  people  of  the  United 
States,  will  be  faithful  to  its  duty  under  the 
constitution,  and  therefore  will  terminate  the 
occupation  by  the  United  States  of  territory 
which  hns  been  temporarily  acquired,  and  which 
is  demonstrated  to  be  unnt  to  be  incorporated 
into  the  United  States,  if  it  would  be  a  viola- 
tion of  duty  under  the  constitution  to  hold  it 
permanently. — Downes  v.  Bidwcll,  21  S.  C3t. 
770,  182  U.  S.  244,  45  L.  Ed.  1088. 

The  treaty  with  Spain  by  which  Porto  Rico 
and  other  territory  was  ceded  to  the  United 
States,  and  by  article  9  of  which  it  is  declared 
that  the  civil  rights  and  political  status  of  the 
native  inhabitants  therein  "shall  be  determined 
by  the  congress,"  shows  an  express  purpose,  not 
only  to  leave  the  status  of  the  territory  to  be 
determined  by  congress,  but  to  prevent  the 
treaty  from  operating  to  the  contrary. — Id. 

The  government  of  the  United  States  has 
the.  power  to  ac9uire  and  hold  territory  with- 
out immediately  incorporating  it  into  the  Unit- 
ed States.— Id. 

An  alien  people  cannot  be  incorporated  in- 
to the  United  States  by  the  treaty-making  pow- 
er bv  a  mere  cession,  without  the  express  or  im- 
plied approval  of  congress. — ^Id. 

Conditions  which  preclude  incorporaticm  in- 
to the  United  States,  without  ^consent  of  con- 
gress, of  territory  acquired  by  treaty*  may  be 
inserted  in  the  treaty  of  cession  by  the  treaty- 
making  power,  and  will  have  the  force  of  the 
law  of  the  land  if  the  treaty  be  not  repudiated 
by  congress. — Id. 

Incorporation  into  the  United  States  of  ter- 
ritory acquired  by  treatjr  of  cession,  in  which 
there  are  conditions  against  the  incorporation 
of  the  territory  until  congress  provides  there- 
for, will  not  take  place  until  in  the  wisdom 
of  congress  it  is  deemed  that  the  ac<^uired  ter- 
ritory has  reached  that  state  where  it  is  prop- 
er that  it  should  enter  into  and  form  a  part 
of  the  American  family.— Id. 

The  regulation  of  the  revenue  of  conquered 
territory,  even  after  the  treaty  of  cession,  re- 
mains with  the  executive  and  military  authoi^ 
ity,  in  the  absence  of  congressional  legislation. 
-Id.  ' 

The  civil  government  of  the  United  States 
cannot  extend  immediately  and  of  its  own 
force  over  territory  acquired  by  war,  even  when 
possession  is  confirmed  by  treaty,  but  such  ter- 
ritory must  necessarily,  in  the  first  instance,  be 
governed  by  the  military  power  under  the  con- 
trol  of  the  president  as  commander  tn  chief, 
until  civift  government  is  put  in  operatioii  by 
the  action  of  the  appropriate  political  depart- 
ment, at  such  time  and  in  such  degree  as  that 
department  may  determine. — Id. 

The  intention  of  congress  that  Porto  Rio» 
is  not  to  be  incorporated  into  the  United  States* 
for  the  present  at  least,  is  shown  by  the  act 
of  April  12,  1900  (31  Stat  77,  c.  191),  for  tem- 
porarily providing  revenue  and  a  ciyil  govern- 
ment for  that  island  and  for  other  parpoeei. 
I -Id. 
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^=:»8.  Applie&tion  of  Oonstltution  and 
laws  of  United  States  to  tevritorj 
aeqnired. 

See  46  Cent.  Dig.  Territories,  I  6. 

In  Act  Cong.  Feb.  9,  1889,  c.  120,  25  Stat. 
658  lU.  S.  Comp.  St.  1901,  p.  3630J,  for  the 
punishment  of  the  carnal  and  unlawful  knowl- 
edge of  a  female  under  the  age  of  16  years,  the 
exception  from  the  operation  of  the  act  of  **the 
territories"  applies  only  to  those  regions  in 
which  an  organized  system  of  civil  government 
has  been  erected,  and  not  to  the  district  of  Okla- 
homa.—In  re  Lane,  135  U.  S.  443,  10  S.  Ot. 
760,  34  L.  Ed.  219.  ♦ 

The  provisions  of  the  federal  constitution 
relating  to  trials  by  jury  for  crimes  and  to 
criminal  prosecutions  apply  to  the  territories  of 
the  United  States. — ^Thompson  v.  State  of  Utah, 
18  S.  Ct.  620. 170  U.  S.  343,  42  L.  Ed.  1061,  re- 
versing judgment  State  v.  Thompson,  50  P. 
409,  iB  UUh,  48a 

Porto  Rico,  after  its  cession  to  the  United 
States  by  the  treaty  with  Spain,  April  11, 
1899,  though  it  had  not  been  formally  embraced 
by  Congress  within  the  customs  union  of  the 
states,  was  no  longer  "foreign  country,"  within 
the  Dingley  tariff  act  of  July  24,  1897  (30  Stat. 
151,  c.  11),  providing  for  duties  on  articles  **im- 
ported  from  foreign  countries." — De  Lima  v. 
Bidwell,  21  S.  Ct.  743,  182  U.  S.  1,  45  L.  Ed. 
1041. 

Porto  Rico  and  the  United  States  were 
foreign  countries  with  respect  to  each  other, 
within  the  meaning  of  the  revenue  laws,  while 
the  island  was  in  the  military  occupation  of 
the  United  States,  before  its  cession  to  the 
United  States  by  treaty.— Dooiey  v.  United 
States,  21  S.  Ct.  762,  182  U.  S.  222,  45  L.  Ed. 
1074;  Armstrong  v.  Same,  21  S.  Ct.  827,  182 
T'.  S.  243,  45  L.  Ed.  1086. 

Places  subject  to  the  jurisdiction  of  the 
Ignited  States,  but  which  are  not  incorporated 
into  it,  and  hence  are  not  within  the  United 
States  in  the  completest  sense  of  those  words, 
are  recognized  by  the  provision  of  Const.  U. 
t^.  Amend,  art.  13,  prohibiting  slavery  within 
the  United  States  or  any  place  subject  to 
their  jurisdiction."*— Downes  v.  Bidwell,  21  S. 
Ct.  770,  182  U.  S..244,  45  L.  Bd.  1088. 

The  United  States,  within  the  meaning  of 
the  clause  of  the  constitution  (article  1,  }  8) 
requiring  duties  to  be  uniform  "throughout  the 
United  States,"  as  in  the  other  phrase  respect- 
ing commerce  "among  the  several  states,"  must 
be  understood  to  mean  the  states  whose  people 
united  to  form  the  constitution  and  such  as 
have  since  been  admitted  to  the  Union  upon 
an  equality  with  them.— id. 

The  island  of  Porto  Rico  by  the  treaty  of 
cession  became  territory  appurtenant  to  the 
United  States,  but  not  a  part  of  the  United 
States,  within  the  revenue  clauses  of  the  con- 
stitution, such  as  article  1,  f  8,  requiring  duties, 
imports,  and  excises  to  be  uniform  "through- 
out the  United  States.''— Id. 

The  imposition  of  duties  upon  imports  from 
Porto  Rico  by  the  act  of  congress  known  as 
the  "Foraker  Act,"  approived  April  12.  1900  (31 
Stat.  77,  c.  191),  temporarily  providing  a  civil 
government  and  revenues  for  that  island,  was 
a  constitutional  exercise  of  the  power  of  con- 
gress.—Id. 

Porto  Rico,  though  not  a  foreign  country  in 
an  international  sense,  since  it  was  subject  to 
the  sovereignty  of  and  was  owned  by  the  Unit- 
ed States  after  the  treaty  of  cession,  continued 
to  be  foreign  to  the  United  States  in  a  domestic 
sense,  because  it  had  not  been  incorporated  into 
the  United  States,  but  was  merely  appurtenant 
thereto  as  a  possession. — Id. 

Provisions  of  the  constitution  o(  the  Unit- 
ed States  which  are  applicable  are  in  force  in 


Porto  Rico,  whether  the  island  be  incorporated 
into  the  United  States  or  not.— Id. 

Diamond  rings  brought  into  the  United 
States  from  the  island  of  Luzon,  in  the  Phil- 
ippine islands,  subsequent  to  the  proclamation 
of  the  ratification  of  the  treatjr  of  peace  be- 
tween the  United  States  and  Spain^  are  not  im- 
ported from  a  foreign  country  within  the  mean- 
ing of  the  tariff  act  of  July  24,  1897,  providing 
for  duties  on  articles  so  imported. — The  Dia- 
mond Rings,  22  S.  Ct  59,  183  U.  S.  176,  46  L. 
Ed.  138. 

The  tax  imposed  upon  goods  imported  into 
Porto  Rico  from  New  York  under  the  provi- 
sions of  the  Foraker  act  of  April  12,  1900  (31 
Stat.  77,  c.  191),  is  not  a  tax  or  duty  on  arti- 
cles exported  from  the  United  States  within  the 
meaning  of  Const.  U.  S.  art.  1,  {  9,  declaring 
that  no  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  state,  since  the  goods  are 
not  exported  to  a  foreign  country. — Dooley  v. 
United  States,  22  S.  Ct.  62,  183  U.  S.  151,  46 
L.  Ed.  128. 

The  constitutional  pro\'i8ion  that  "all  du- 
ties, imposts,  and  excises  shall  ber  u^form 
throughout  the  United  States"  (Const  U.  S. 
art.  1,  }  8)  does  not  apply  to  the  tax  imposed 
by  the  Foraker  act  of  April  12,  1900  (31  Stat 
77,  c.  191),  upon  goods  imported  into  Porto 
Rico  from  New  Yo,rk. — Id. 

A  duty  on  imports  to  Porto  Rico,  within 
the  power  of  congress  under  Const  U.  S.  art. 
1,  §  8,  "to  laj  and  collect  taxes,  duties,  im- 
posts, and  excises,"  is  imposed  by  the  Foraker 
act  of  April  12,  1900  (31  Stat  77,  c.  191)  as 
temporary  legislation  for  the  island,  since  the 
tax  is  for  the  benefit  of  Porto  Rico,  and  can 
be  abolished  by  the  legislative  assembly  of  Porto 
Rico  at  will. — Id. 

Criminal  proceedings  by  grand  and  petit 
juries  as  prescribed  by  Const  U.  S.  Amends. 
5,  6,  were  not  substituted  for  the  existing  crim- 
inal procedure  in  the  Hawaiian  Islands  by 
their  annexation,  "as  a  part  of  the  territory  of 
the  United  States,  and  subject  to  the  sovereign 
dominion  thereof,"  by  the  Newlands  resolution 
of  July  7,  1898  (30  Stat  750),  accepting  the 
cession  theretofore  made  by  the^  Republic  of 
Hawaii,  and  continuing  the  municipal  legisla- 
tion of  such  islands  not  inconsistent  with  such 
resolution  "nor  contrary  to  the  Constitution  of 
the  United  States,"  until  Congress  should  other- 
wise determine.— Territory  of  Hawaii  v.  Man- 
kichi.  23  S.  Ct  787,  190  U.  S.  197,  47  L.  Ed. 
1016. 

So  far  as  the  right  of  the  government  to 
appeal  from  a  judgment  of  acquittal  in  a  court 
of  first  instance  in  the  Philippine  Islands  was 
recognized  by  military  order  No.  58,  as  amend- 
ed by  Act  Philippine  Oommission  Aug.  10,  1901, 
it  was  taken  away  by  the  provision  for  immu- 
nity from  second  jeopardy  for  the  same  crim- 
inal offense,  contained  in  Act  Cong.  July  1, 
1902,  c.  1369,  §  5  (32  Stat  691),  for  the  tempo- 
rary civil  government  of  the  Philippine  Islands, 
notwithstanding  the  recognition  in  section  9  of 
that  act  (32  Stat.  695)  of  the  established  juris- 
diction of  the  insular  courts.— Kepner  v.  United 
States.  24  S.  Ct.  797,  195  U.  S.  100,  49  L. 
Ed.  114,  1  Ann.  Cas.  655;  Secundino  Mende- 
zona  y  M endezona  v.  Same,  24  S.  Ct  808,  195 
U.  S.  158,  49  L.  Ed.  13a 

The  right  of  trial  by  jury  was  not  extended 
by  the  federal  Constitution,  without  legislation 
and  of  its  own  force,  to  the  Philippine  Islands, 
ceded  to  the  United  States  by  Spain,  and  not 
incorporated  into  the  United  States  by  con- 
gressional action.— Dorr  v.  United  States,  24  S. 
Ct  808.  195  U.  S.  138,  49  L.  Ed.  128,  1  Ann. 
Cas.  697. . 

Congress,  under  the  power  to  govern  terri- 
tory of  the  United  States,  implied  in  the  right 
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to  acquire  it,  and  expressly  conferred  by  Const. 
U.  S.  art.  4,  I  3,  was  not  bound  to  include  the 
right  of  trial  by  jury  in  the  system  of  laws 
enacted  by  Act  July  1,  1902,  c.  1368  (32  Stat 
691),  for  the  temporary  civil  government  of  the 
Philippine  Islands,  ceded  to  the  United  States 
by  Spain,  and  not  incorporated  into  the  United 
States  by  congressional  action. — ^Id. 

License  fees  imposed  on  certain  lines  of  busi- 
ness by  Pen.  Code  Alaska,  c.  429,  tit.  2,  S  460 
(30  Stat  1253.  1337),  as  amended  by  Act  June,  6, 
1900,  c.  786  (31  Stat.  321,  330),  are  not  "ex- 
cises*' levied  to  pay  the  debts  and  provide  for 
the  common  de'ense  and  aeneral  welfare," 
which,  under  Const.  U.  S.  aix.  1,  {  8,  must  be 
uniform  throughout  the  United  States,  although 
the  proceeds  are,  bv  section  463  of  such  Code, 
tu  be  paid  into  tne  treasury  of  the  United 
States,  and  are  not  specifically  appropriated  to 
the  expenses  of  the  territory;  but  sucb  fees 
must  be  deemed  local  taxes,  imposed  under  the 
plenary  power  of  Congress  over  the  territories, 
for  the  purpose  of  defraying  the  expense  of  the 
territorial  government,  where  the  total  sum  de- 
rived from  these  and  aU  other  revenues  of  the 
territory  does  not  equal  the  cost  of  maintaining 
such  government.— Binus  v.  United  States.  24 
S.  Ct  816,  194  U.  S.  486,  48  L.  Ed.  1087; 
Wynn-Johnson  v.  Shoup,  24  S.  Ct.  820,  194  U. 
S.  496,  48  L.  Ed.  1091. 

The  collection  of  duties  on  imports  to  Man- 
ila, which  was  not  authorized  by  the  President's 
order  of  July  12,  1898,  after  the  exchange  of 
ratifications  of  the  treaty  of  peace  with  Spain, 
was  not  ratified  by  Act  July  1,  1902,  c.  1369.  ( 
2,  32  Stat.  691,  692  \\J.  S.  Comp.  St  Supp. 
1905,  p.  391],  ratif^ring  such  order  and  the  ac- 
tion of  the  authorities  of  the  government  of  the 
Philippine  Idands  taken  in  accordance  with  its 
provisions. — ^Lincoln  v.  United  States,  25  S.  Ct. 
455,  197  U.  S.  419,  49  L.  Ed.  816,  reversing 
judgment  40  Ct.  CI.  1;  Lincoln  v.  Unit- 
ed States,  26  S.  Ct  728.  202  U.  S.  484,  50  L. 
Ed.  1117. 

Alaska  waa  so  incorporated  into  the  United 
States  by  the  treatv  under  which  it  was  ac- 
quired, and  by  such  subsequent  congressional 
legislation  as  Act  July  20,  1868,  c.  186,  f  107, 
16  Stat.  167  [U.  S.  Uomp.  St.  1901,  p.  2277], 
concerning  internal  revenue  taxation,  and  Act 
July  27,  1868,  c.  237,  15  Stat.  240,  extending 
the  laws  of  the  United  States  relating  to  cus- 
toms, commerce,  and  navigation  over  Alaska 
and  establishing  a  collection  district  therein,  as 
to  render  repugnant  to  Const  U.  S.  Amend.  6 
the  provision  of  Act  June  6,  1900,  c.  786,  |  171, 
31  Stat.  858,  that  in  trials  for  misdemeanors 
in  Alaska  six  JUrors  shall  constitute  a  legal  ju- 
ry.—Rasamussen  V.  United  States,  25  S.  Ct.  514, 
197  U.  S.  516.  49  L.  Ed.  862. 

Safety  Appliar.ce  Act  March  2,  1903,  pro- 
viding that  former  acts  which  it  amends  shall 
apply  in  the  territories  and  in  the  District  of 


S 


Columbia*  is  in  force  in  Porto  Rico,  under  For- 
aker  Act  April  12,  1900.— American  li.  Co.  of 
Porto  Rico  V.  Didricksen,  33  S.  Ct  224,  227  U. 
S.  145,  57  L.  Ed.  456. 

^=»9.  Rishta  of  paraons  mud  proparty  ia 
territorj  aoqnired. 

See  46  Cent.  Dig.  Territories,.!  €, 

The  provisional  adoption  by  congress  of  the 
Nebraska  Criminal  Code  for  Oklahoma  Territo- 
rv  did  not  make  horse  stealing,  as  defined  by 
that  Code,  when  committed  within  the  territo- 
ry, an  offense  aaainat  the  United  States.— Unit- 
ed States  V.  Pndgeon,  153  U.  S.  48.  14  S.  Ct. 
746,  38  L.  Ed,  631,  answering  questions  certi- 
fied In  re  Pridgeon,  57  F.  200i 

The' adoption  by  Act  May  2,  1890,  creating 
Oklahoma  Territory,  of  the  Criminal  Code  of 
Nebraska  as  a  provisional  Code  for  the  territo- 
ry, superseded,  as  to  so  much  of  the  Indian  Ter- 
ritory as  was  thereby  included  in  Oklahoma, 
the  provision  of  Act  Feb.  15,  1888,  punishing 
horse  stealing  in  the  Indian  Territory.— Id. 


Laws  enacted  by  the  new  sovereignty,  and 
not  the  Spanish  laws,  were  meant  by  the  pro- 
vision of  the  treaty  of  peace  with  Spain  of  De- 
cember 10,  1898  (30  Stat  1759,  art.  9),  that 
Spanish  subjects  in  the  Philippine  Islands  shall 
have  the  right  to  carry  on  their  industry,  com- 
merce, and  professions,  being  subject  in  respect 
thereof  to  "such  laws  as  are  applicable  to  other 
foreigners.*'— Bosque  v.  United  States,  28  S.  Ct 
501,  209  U.  S.  91,  52  L.  Ed.  698. 

The  right  to  practice  law  was  not  embrac- 
ed in  the  provision  of  the  treaty  of  peace  with 
Spain  of  December  10,  1898  (30  Stet  1759,  art 
8),  that  the  cession  of  sovereignty  cannot  in 
an)  respect,  impair  the  property  rights  which, 
by  law,  belong  to  the  peaceful  possession  of 
property  of  all  kinds.— Id. 

^=s>10.  ProTisional   or   otliev   tamponurj 
oivir  KOTernment. 

See  45  Cent  Dig.  Territories,  §  7. 

A  temporary  govercment  which  ia  not  sub- 
ject to  all  the  restrictions  of  the  constitutioik 
may  be  established  for  conquered  territory  by 
congress,  if  it  is  not  ready  to  construct  a  com- 
plete government  for  such  territory.— Downea 
v.  Bidwell,  21  S.  Ct  770,  182  U.  S.  244,  45  U 
Ed.  1088. 

^=»11.  IiaK^sIatlTe  p<»wer  of  OoapraM* 

See  45  Cent.  Dig.  Territories,  I  8. 

Congress' has  plenary  and  supreme  legiala* 
tive  power  over  the  territories  of  the  United 
States  and  their  inhabitants.— Late  Corporation 
of  the  Church  of  Jesus  Christ  of  Latter  Day 
Saints  v.  United  States,  136  U.  S.  1,  10  a  Ct 
792,  34  L.  Ed.  481.  affirming  United  States  t. 
Church  of  Jesus  Cnrist  of  Latter  Day  Saints, 
&  Utah,  361.  15  P.  473;  Boyd  ▼.  State  of 
Nebraska,  143  U.  S.  135,  12  S.  Ct  875,  36  U 
Ed.  103,  reversing  judgment  State  ▼.  Boyd,  81 
Neb.  682,  48  N.  W.  7i®,  51  N.  W.  602. 

Congress  could  lawfully  delegate,  by  Act 
March  2,  1901,  c.  803  (31  Stat  910).  to  audi 
persons  as  shonld  be  appointed  by  the  Presi- 
dent, the  power  to  legislate  for  the  Philippine 
Islands,  including  the  power  to  enact  the  libel 
law  passed  on  October  24,  1901.— Dorr  ▼.  Unit- 
ed States,  24  S.  Ct.  608,  195  U.  S.  138,  49  U 

Ed.  128,  1  Ann.  Cas.  697. 

« 

Congress  has  full  i)ower.tD  legislate  in  r^ 
epect  to  the  arid  lands  in  the  territories  by  yir> 
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tue  either  of  the  provision  of  Const. 

4,  S  3,  that  Congreaa  shall  have  power  to  dis- 
pose of,  and  make  all  needful  rules  and  regula- 
tions respecting,  the  territory  or  other  property 
belonging  to  the  United  States,  or  by  virtne  of 
the  ^ower  vested  in  the  national  government  to 
acquire  territory  by  treaty,  and  is  subject  to  no 
other  restrictions  than  those  expressly  named  in 
the  Constitution. — State  of  Kansaa  y.  State  of 
Colorado,  27  S.  Ct  656^  206  U.  S.  46,  51  U 
Ed.  956. 

Congress  had  the  power  to  enact  Rev.  St. 
U.  S.  1901,  i  906  (Ih  S.  Comp.  St  1901,  p. 
077),  under  which  territorial  legislation  must 
be  given,  by  every  court  within  the  United 
States,  tne  same  faith  and  credit  which  it  baa 
by  law  or  usage  in  the  coiurt  of  the  territory 
enacting  it.    Judgment  (Tex.  Civ.  App.  1907)  9^ 

5.  W.  190,  affirmed.— Atchison,  T.  &  S.  F.  By. 
Co.  V.  Soweia,  29  S.  Ct  397,  213  U.  &  56^  63 
L.  Ed.  695. 

Congress  had  the  power  to  enact  so  much  of 
the  federal  employer'is  liability  act  (Act  Juno 
11, 1906.  c  8073,  §1.  34  Sut  232  [U.  S.  Comp. 
St  Supp.  1907,  p.  891])  as  providea  that  every 
common  carrier  engaged  in  trade  or  commerca 
in  any  territory  of  the  United  Statea  ahall  ba 
liable  for  the  death  or  injury  of  any  of  its  em* 
ploy^s  which  may  result  from  the  negUgence  of 
any  of  its  officers,  agenta,  or  employ^.  Judg- 
ment, Gutierrez  v.  El  Paso  &  N.  E.  R.  Co.  (Tex.) 
117  S.  W.  426,  affirmed.— Ei  Paso  &  N.  E.  Ry. 
Co.  V.  Gutierrez  80  a  Ct  21,  215  U.  S.  87,  54 
iLii£d.l06. 
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Bee  46  Cent.  Dig.  Territories.  I  10. 

A  suit  by  the  CJnited  States  agralnst  a  state 
to  determine  a  controversy  as  to  the  boundaries 
between  the  state  and  territory  of  the  United 
States  is  properly  brought  in  equity,  and  not  at 
law.— United  States  v.  State  of  Texas,  143  IJ. 
S.  621,  12  S.  Ot  488,  36  L.  Ed.  285. 

^=9 15.  Oonstmetion    and    operation    of 
organie  aet  in  K^neral. 

See  45  Cent  Dig.  Territories,  8S  U.  18. 

General  prohibitions  in  Act  July  30,  1886,  c 
818,  24  St.  170,  against  the  enactment  by  terri- 
torial Legislatures  of  local  or  special  laws  in 
certain  enumerated  cases,  have  no  application 
where  specific  permission  to  the  contrary  is 
granted  by  the  organic  act  applying  to  a  ar- 
ticular territory  .—-Municipality  or  Ponce  v.  Ro- 
man Catholic  Apostolic  Church  in  Porto  Rico, 
28vS.  Ot  737.  210  U.  S.  296,  52  L.  Ed.  1068. 


^=»17«  Ooremniental  potrere  in  tiwiertLL 

See  46  Cent  Dig.    Territories.    |   12. 

The  power  of  the  territory  of  Washington 
to  accept  a  deed  of  land  as  a  site  for  the  seat  of 
government,  and  the  election  of  a  capital  build- 
ing, even  if  not  incident  to  the  organization  of 
the  territorial  government,  is  implied  from  the 

Srovisions  of  Organic  Act  March  2,  1853  (10 
tat.  17T,  c  90)  S  13,  granting  a  sum  of  money 
"for  the  erection  of  suitable  buildings  at  the 
seat  of  government.**  Judgment,  91  P.  16,  46 
Wash.  585,  affirmed.— Sylvester  t.  State  of 
Washington,  30  S.  Ct.  25,  215  U.  S.  80,  54 
L.  Ed.  101. 

^=»18.  AppUoatlon     and     operation     in 
territories  of  aets  of  Oonsreas* 

See  4S  Cent  Dig.  Territories.  8S  14,  16. 

Funding  bonds  issued  by  Arizona  in  place 
of  county  bonds,  under  Act  Cong.  June  6,  1896 
(29  SUt  262,  c.  339),  are  not,  invalid  because 
the  county,  sifter  requesting  their  issue,  with- 
drew the  request  before  the  bonds  were  issued, 
since  the  request  or  consent  of  the  county  was 
not  requiAite  to  their  issue  und%r  the  statute. 
Judgment  60  P.  895,  7  Ariz.  62,  affirmed^- 
Schuerman  v.  Territory  of  Arizona,  22  S.  Ot. 
406.  184  U.  S.  342,  46  L.  Ed.  580. 

The  authority  of  the  territory  of  Arizona 
to  issue  funding  bonds  under  Act  Cong.  June 
6.  1896  (29  Stat  262,  c.  339),  which  provides 
that  certain  indebtedness  **may  be  funded 
•  *  *v  onta  January  1,  1897,"  is  not  limited 
to  the  issuance  of  the  funding  bonds  before  that 
date,  but  is  limited  to  the  issue  of  such  bonds 
for  indebtedness  that  had  accrued  prior  to  that 
date.~Id. 

Alaska  is  a  territorv  of  the  United  States 
within  Act  June  29,  1906,  extending  the  provi- 
sions of  the  interstate  commerce  act  to  carriers 
of  passengers  or  property  from  one  state  or  ter- 
ritory to  any  other  state  or  territory,  or  from 
one  place  in  a  territory  to  another  in  the  terri- 
tory.— Interstate  Commerce  Commission  v.  Unit- 
ed States  ex  rel.  Humbolt  S.  S.  Co..  32  S.  Ct. 
556,  224  U.  S.  474,  56  L.  Ed.  849,  affirming 
judgment  United  States  v.  Interstate  Commerce 
Commission,  37  App.  D.  0.  266. 

^s»20.  Iiesi^Atire    poorer    and    enereise 
thereof  in  general. 

See  46  Cent  Dig.  Territoriee,  |  17. 

Authority  to  legislate  concerning  personal 
injuries  and  rights  of  action  therefor  was  con- 
ferred on  the  territory  of  New  Mexico  by  Or- 
ganic Act  Sept.  9,  1850,  c.  49,  9  Stat.  449,  ex- 
tending such  authority  to  all  rightful  subjects 
of  legislatioh  consistent  with  the  Constitution  of 
the  united  States,  although  such  act  also  pro- 


vides that  the  Constitution  and  all  laws  of  the 
United  States  which  are  not  locally  inapplicable 
shall  have  the  same  force  and  effect  within  the 
territory  as  elsewhere  within  the  United  States. 
Judgment  (Tex.  Civ.  App.  1907)  99  S.  W.  190, 
affirmed.— Atchison.  T.  &  S.  F.  Ky.  Co.  v.  Sow- 
ers, 29  S.  Gt  397,  213  U.  S.  55.  53  L.  Ed.  695. 

Act  March  3,  1899,  dt  2,  {  43,  provid- 
ing that  an  indictment  in  Alaska  must  charge 
but  one  crime  and  in  one  form  only,  is  not  a 
law  "establishing  the  executive  and  judicial  de- 
partments*' in  Alaskan  courts  within  Act  Aug. 
24,  1912,  $  3,  and  is  not  beyond  the  amendatory 
power  of  the  territorial  Legislature  because  of 
the  declaration  in  the  section  that  all  such  laws 
shall  continue  in  force  until  amended  or  re- 
pealed by  act  of  Congress.— United  States  v. 
Wigger,  35  S.  Ct.  42,  235  U.  S.  276,  59  L.  Ed. 
226. 

^=»23.  EzeentiTe  oAeers  and  agents. 

See  46  Cent  Dig.  Territories,  I  20. 

As  the  office  of  auditor  of  public  accounte 
is  not  a  township,  district,  or  county  office,  but 
a  general  office,  for  the  benefit  of  the  entire  ter- 
ritory, so  much'  of  the  acts  of  Utah  of  January 
20,  1852,  and  February  22,  1878,  as  provide  a 
mode  for  the  appointment  of  that  officer  by  the 
territorial  legislature,  or  by  election  by  the 
people,  is  inconsistent  with  Act  Ck>ng.  Sept  9, 
1850,  authorizing  the  governor  to  appoint  all 
officers  "not  herein  otherwise  specially  provided 
for,"  and  making  special  provision  for  the  ap- 
pointment of  "township,  district,  and  county 
officers,"  though  section  6  of  that  act  provides 
"that  the  legislative  power  of  said  territory  shall 
extend  to  aU  rightful  subjects  of  legislation  con- 
sistent with  the  constitution  of  the  United 
States  and  the  provisions  of  this  act";  and  ac- 
quiescence of  the  people,  le^slature,  and  officers 
of  the  territory  in  such  acta  is  immaterial.— Clay- 
twi  V.  People  of  the  Territory  of  Utah,  ex  rel. 
Dickson,  132  U.  S.  632,  10  S.  Ct  190,  33  L. 
Ed.  455;  Jack  v.  Same,  132  U.  S.  643,  10  S. 
Ct.  194,  33  L.  Ed.  459. 

As  the  office  of  territorial  treasurer  is  a  gen- 
eral office,  for  the  benefit  of  the  entire  territory, 
so  much  of  the  acta  of  Utah  of  January  20, 
1852,  and  February  22, 1878,  as  provide  a  mode 
for  the  appointment  oif  that  officer  by  the  ter- 
ritorial legislature,  or  by  election  by  the  people, 
is  inconsistent  with  Act  Cong.  Sept  9.  1850.— 
Jack  V.  People  of  the  Territory  of  Utah  ex  rel. 
Dickson,  132  U.  S.  643,  .10  S.  Ct  194,  33 
L.  Ed.  459. 

l%e  board  of  loan  commissioners  created 
under  Rev.  St  Ariz.  1887,  par.  2039,  though 
that  statute  was  amended  and  ,  approved  by 
Act  Cong.  June  25,  1890  (26  Stat  175),  de- 
rive their  authority  from  the  territory,  and  not 
from  congress,  and  they  are  therefore  subject 
to  the  general  provition  of  Rev.  St  Ariz.  par. 
2932,  Bubd.  2,  which  i>rovides  for  actiofi  by  a 
majority  of  three  or  more  public  officers  to 
whom  a  joint  authority  is  given.  Judgment 
60  P.  895,  affirmed.— Schuerman  v.  Territory 
of  Arizona,  22  S.  Ct  406,  184  U.  S.  842,  46  L. 
Ed.  580. 


by  or  asftinst  territories. 

See  45  Cent  Dig.   Terrltoriee,   §  26. 

The  government  which  Organic  Act  April 
12,  1900,  established  at  Porto  Rico  is  not  tak- 
en out  of  the  general  rule  exempting  a  govern- 
ment sovereign  in  ita  attributes  from  suit  with- 
out its  consent  by  section  7.— People  of  Porto 
Rico  V.  Rosaly  y  CastiUo,  33  S.  Ct  352,  227 
U.  S.  270,  57  L.  Ed.  507. 

Porto  Rico  cannot  invoke  immunity  in  suit 
without  its  consent  to  defeat  an  action  in  which 
it  petitioned  to  be  made  a  party  defendant  and 
in  which  it  was  made  a  party  against  plaintiff's 
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oppoBition.— People  of  Porto  Rico  v.  Ramos,  34 
S.  Ct.  461,  232  U.  S.  627,  58  L.  Ed.  763. 

Any  right  of  Porto  Rico  to  claim  immunity 
from  suit  in  a  federal  court  without  its  consent 
is  lost,  where  defendant's  treasurer  appears  by 
its  Attorney  Creneral  and  participates  in  the 
suit,  by  answering  and  sti{)ulating  for  trial  and 
not  moving  to  dismiss  until  eight  months  after 
the  action  is  b^un. — Richardson  v.  FaJardo 
Sugar  Co.,  86  S.  Gt  476,  241  U.  S.  44,  60  L. 
Ed.  879. 


See  WQI& 


TESTAMENT. 


TESTAMENTARY  CAPACITY. 

See  Wills,  «s»01--68. 


TESTAMENTARY  POWERS. 


See- 


Powers,  *=s>17-39. 
Wills, 


TESTIMONY. 


See- 


Depositions. 

Evidence. 

Witnesses. 


TEXAS  FEVER. 

See- 
Animals,  ^=»33. 
Constitutional  Law,  ^s»207. 


THEATERS   AND   SHOWS. 

Scope-Note. 

[INCTjUDES  regulation  of  all  exhibitions  for  public  amusement,  and  rights  and  lia- 
bilities of  the  proprietors  or  managers  and  the  persons  attending. 

[For  related  nnatters  under  other  topics,  ■••  cross -c^ferenoes  follcwing.] 

Cross-References, 


Action  for  ejection,  contract  or  tort,  see  Action, 

«=>27. 
Due  process  of  law,  see  Constitutional  Law,  ^s» 

29* 
Equal    protection    of    law,    see    Constitutional 

Law,  <»=s>230,  240. 


Importation  of  prize  fight  films,  see  Conmiercf . 

<S=»31,  41. 
Validity  of  license  ordinance,  see  Licenses, 

7. 


^=s>2.  Statutory  aad   aiviiioipal   resvlA* 
tions. 

See  46  Cent.  Dig.  Theaten,  |  2. 

Act  April  16, 1913  (103  Ohio  Laws,  p.  399,) 
creating  a  board  of  censors  of  motion  picture 
films,  held  constitutional. — Mutual  Film  Corp. 
V.  Industrial  Commission  of  Ohio,  35  S.  Cft. 
387,  236  U.  S.  230,  59  L.  Ed.  552;    Mutual 


Film  Co.  y.  Same.  35  S.  Ct.  393,  236  U.  S.  247. 
59  L.  Ed.  561,  afiirraing  decree  (D.  O.)  215  F. 
138. 

Laws  Kan.  1913,  c.  294,  requiring  motiou 
pictures  .to  be  examined  before  exhibiaon,  Md 
conRtitutional.— Mutual  Film  Corp.  of  Missouri 
V.  Hodges,  35  S.  Ct  393,  236  U.  S.  248,  59 
L.  Ed.  561. 


THEFT. 

See- 
Burglary. 
(Embezzlement. 
Larceny. 
Keceiving  Stolen  Goods. 

THREATS. 

See  46  Cent.  Dig.  Threats. 
See   Extortion. 
Evidence  of,  see — 

Criminal  Law,  «=>868. 

Homicide,  «=»168,  190. 

TICKETS. 

See  Oarrien,  «s»2Sl-254. 


TIDE  LANDS. 

See- 
Adverse  Possession,  ^=»100. 
Navigable  Waters,  €;=»36-38. 
PubUc  Lands,  «=>185, 199,  308. 


TIMBER. 

See— 
Fraudulent  Conveyances, 
Injunction,  ^s»52. 
Logs  and  Logging. 
Public  Lands,  ^s>9-13,  35. 
Tenancy  in  Common,  4s»24. 
Woods  and  Forests. 


TIME. 

Scope-Note. 

[INGLUDBfi  the  measure  of  dnration;   the  calendar  and  dlvlaiona  thereof;  and  mlM 
of  computation  of  time  in  general. 

[For  related  matters  under  other  topioe,  see  croee*referenoes  after  analysis-] 


Afwlysis. 
5.  Months. 
7.  Days. 

9.  Excluding  first  or  last  day. 

10. Sunday  or  other  nonjudicial  day. 

Cross-References. 


Accrual  of  daims  in  bankruptcy,  see  Bank- 
ruptcy, ^==>314. 

Accrual  of  right  of  action  within  statute  of 
limitationsL  see  Limitation  of  Actions,  ^=:> 
44-59. 

Acquiring  jurisdiction  by  appellate  court,  see 
Appeal  and  Error,  ^=a455. 

Agreements  not  to  be  performed  within  one 
year,  see  Frauds,   Statute  of,  ^s348-50.. 

Computation  of  period  of  limitation,  see  Limi- 
tation of  Actions,  ^=:»44-130. 

Demand  and  protest  on  biU  or  note,  see  Bills 
and  Notes^  ^=3»404. 

Giving  preference  voidable  under  bankruptcy 
law,  see  Bankruptcy,  ^s»161. 

Maturity  or  bill  or  note,  see  Bills  and  Notes, 


Notice  ef  invalidity  of  negotiable  instrument, 
see  Bills  and  Notes,  ^=»334. 

I^assing  of  titie  or  right  to  property  taken  for 
public  use,  see  Eminent  Domain,  ^=»320. 

Period  requisite  for  acquisition  of  rights  by  ad- 
verse possession,  see  Adverse  Possession,  ^=> 
39-41. 

Performance  of  contract,  see  Contracts,  ^=»212, 
213. 

Protest  on  payment  of  custom  duties,  see  Cus- 
toms Duties.  ^=:>105. 

Publication  of  notice  of  failure  of  co-owner  to 
contribute  to  work  of  mine,  see  Mines  and 
Minerals,  ^=»23. 

Taking  bill  or  note,  see  Bills  and  Notes,  ^=:»348. 

Taking  effect  of  treaty,  see  Treaties,  ^=s>9. 

Vesting  title  iff  trustee  in  bankruptcy,  see  Bank- 
ruptcy, ^s»162. 

With  reference  to  which  compensation  for  tak- 
ing land  is  estimated,  see  Eminent  Domain, 


For  partiouUur  eeft  in  or  incidental  to  judicial 

proceedings, 
jjee 

Judicial  Sales,  ^s=>10. 
Removal  of  Causes,  ^=:»7&-^l. 

Amendment  of  pleading,  see  Pleading,  ^=:»245. 
Amendment  of  record  on  appeal  or  writ  of  er- 
ror, see  Appeal  and  Error,  ^=9643. 
Appeal,  8e^-« 

Appeal  and  Error,  «s»33S-857,  459. 

Bankruptcy,  €=^306,  461. 

Courts,  ^::^406. 
Entry  of  judgment,  see  Judgment,  ^=:»273. 
Entry  or  docketing  cause  on  appeal  or  writ  of 

error,  see  Appeal  and  Error,  ^s»432. 
Examination  of  bankrupt,  see  Bankruptcy,  ^=:> 

236. 
Filing  statement  of  facts  on  appeal,  see  Appeal 

and  Error,  ^s»537. 


Filing  supersedeas  bond,  tee  Appeal  and  Error, 

<&=>461. 
Intervention,   see   Parties,   ^s»42. 
Motion  or  application,  see — 

Appeal  and  Error,  ^=>797, 

Criminal  Law,  ^=»951. 

Deposition,  ^=>83,  107. 

Dismissal  and  Nonsuit,  ^5>48,  162, 

Equity,  €=»363.  392. 

Judgment,  ^=:»386. 
Objections   or   exceptions,  see^ 

Courts,  <e=>338. 

Criminal  I^w,^^=3841. 

Equity,  ^=^53. 

Trial,  «=>273. 
Pleading,  see  Criminal  Law,  ^=:»279. 
Presentation,   allowance,    and   filing  of  bill   of 

exceptions,  see  Exceptions.  Bill  of,  ^=»35-44. 
Proof  of  claims  in  bankruptcy,  see  Bankruptcy, 

<S2^828, 
Raising  federal  question  for  purpose  of  review, 

see  Courts,  ^=:>396. 
Return  of  writ  of  error,  see  Appeal  and  Error, 

€=»406. 
Review  of  award  of  commissioners  in  condemna- 
tion proceedings,  see  Eminent  Domain,  ^=» 

238. 
Service  of  notice  of  appeal,  see  Appeal  and  Er- 
ror, €=>425. 
Settlement  of  case  or  statement  of  facts  for  re- 
view, see  Appeal  and  Error,  ^=:»567. 
Transfer  of  causes,  see  Criminal  Law,  ^=^1069. 
Transmission  and  filing  of  record  on  appeal  or 

writ  of  error,  see  Appeal  and  Error,  ^=9620- 

624. 

For  particular  acts  not  judicial. 

Application  for  reissue  of  patents  for  inven- 
tions, see  Patents,  ^=9138. 

Delivery  of  goods  sold,  see  Sales,  ^=981. 

Extension  of  time  for  payment,  see — 
Mechanics'    Liens,    ^=»210. 
Principal  and  Surety,  ^=>103-105. 

Notice  and  proof  of  loss  under  insurance  policy, 
see  Insurance,  ^=:»539. 

Payment  of  interest,  see  Interest,  ^=939-58. 

Performance  of  contract,  see-* 
Contracts,  <8=>242. 
Vendor  and  Purchaser,  ^=»74-78. 

Presentation  of  claims  sigainst  estate  of  dece- 
dent, see  Executors  and  Administrators,  ^=» 
225. 

Protest  on  payment  of  custom  duty,  see  Customs 
Duties,  4=»95. 

Taking  acknowledgment,  see  Acknowledgment, 
<8=s>10. 


TUe  XMsest  is  eempiled  ea  the  Key-Number  System.   For  explaaatleii,  see  pa^e  iii« 

[8up.GtJ)ig.~Psgs  1971] 


TIME 


[Sup.Ct.Dig.~Pft«e  1972] 


^s=>5.  Moatbf. 

See  45  Cent.  Dig.  Time.  |fi  5-8;  S  Cent.  Dig.  App. 
A  B.  §  ms;  31  Cent., Dig.  J.  P.  §  357 ;  35  Cent. 
Dig.   Mtg.  f  1735. 

Where  a  statute  requires  notice  by  publica- 
tion "once  a  week  for  four  months/'  and  there 
is  no  leeislative  definition,  it  will  be  taken  to 
mean  calendar  months.— Guaranty  Trust  &  Safe 
Deposit  Co.  V.  Green  Cove  Springs  &  M.  R,  Co., 
139  U.  S.  137,  11  S.  Ct  512,  35  L.  Ed.  116. 

€=»7.   Days. 

See  45  Cent.  Dig.  Time,  |i  10-58 ;  8  Cent.  Dig. 
App.  &  B.  §  1914 ;  7  Cent.  Dig.  Bills  ft  N.  SS  UOO, 
1101;  15  Cent.  Dig.  Crim.  Law.  99  2697,  2861;  a 
Cent.  Dig.  Exception*,  BUI  of,  §70;  30  Cent.  Dig. 
Judgm.  9  1407;  31  Cent.  Dig.  J.  P.  S  625;  34  Cent 
Dig.  Mech.  Liens,  S  191 ;  86  Cent.  Dig.  Mtg.  S  1735 ; 
42  Cent.  Dig.  Refer.  S  216. 


—  Ezoludias  fiviit  or  last  day. 

See  46  Cent.  Dig.  Time,  ii  11-32;  8  Cent.  Dig. 
App.  ft  B.  S  1914;  9  Cent.  Dig.  tluA.  Mtg.  |  161; 
15  Cent  Dig.  Crlm.  Law,  9§  2697,  2861;  21  Cent  Dig. 
Exceptions,  Bill  of.  f  70;  21  Cent  Dig.  Execution, 
9S  168,  1257;  31  Cent  Dig.  J.  P.  99  443.  525;  34  Cent 
Dig.  Mech.  Liens.  9  191 ;  85  Cent.  Dig.  Mtg.  |  1735; 
40  Cent  Dig.  Proc.  9  74:  42  Cent  Dig.  Refer.  §  216 ; 
43  Cent  Dig.  Schools,  I  115;  45  Cent  Dig.  Town% 
9  25. 

The  day  on  which  the  judgment  was  render- 
ed must  be  excluded  in  estimating  the  time  al- 
lowed for  an  appeal  or  writ  of  erro^.— Smith  v. 
Gale,  137  U.  S.  577,  11  S.  Ct.  185,  84  L.  Ed. 
792. 

€^10.  —  Sunday  or  oilier  aoBJndioial 
day. 

See  45  Cent.  Dig.  Time,  99  84-52;  7  Cent  Dig. 
Bills  ft  N.  99  1100,  1101;  30  Cent  Dig.  Judgm.  9 
1407;  31  C^nt  Dig.  J.  P.  9  526;  85  Cent  Dig.  Mtg. 
9  1735;  44  Cent  Dig.  Statut  9  81;  46  Cent  Dig. 
Tax.  9  846. 

Rev.  St  i  1007  [U.  S.  Oomp.  St  1901,  p. 
714]  provides  that,  where  a  writ  of  error  may 
be  a  supersedeas,  defendant  may  obtain  the  su- 
persedeas by  serving  the  writ,  by  lodging  a  copy 
for  the  adverse  party  in  the  clerk's  office  within 
60  days,  Sundays  exclusij^e,  after  judgment  ren- 
dered, and  giving  the  security  required  by  law ; 
but,  if  he  desires  to  stay  process  on  the  judg- 
ment, he  may,  having  served  his  writ,  give  the 
security  required  by  law  "within  60  days  after 
the  rendition  of  such  Judgment"  Section  1012 
makes  the  provisions  as  to  writs  of  error  applica-« 
ble  to  appeals  from  the  circuit  courts.  Held, 
that  the  exclusion  of  Sundays  applies  to  the 
time  for  filing  a  supersedeas  bond,  as  well  as  to 
the  time  for  lodging  the  writ  of  error  or  taking 
the  appeal.— Town  of  Danville  v.  Brown.  128  U. 
S.  503,  9  8.  Ct  149,  32  L.  Ed.  tH)7. 

Under  Texas  statutes  relating  to  the  sale 
o|  school  lands  (Acts  July  8,  1879,  and  April  6, 
1881),  whereby  the  county  surveyor,  after  re- 
ceiving an  application  to  purchase  lands,  cannot 
receive  another  application  for  purchase  of  the 
same  lands  until  the  expiration  of  90  days,  and 
the  failure  of  the  applicant  within  that  time  to 
make  payment,  etc.,  when  the  ninetieth  day 
falls  on  Sunday,  and  default  is  made  by  the  ap- 
olicant,  the  lands  are  again  open  for  sale  on  the 
Monday  following,  and  not  on  the  preceding  Sat- 
urday.—Monroe  Cattle  Co.  V.  Becker^  147  U.  S. 
47,  18  S.  Ct  217,  37  I^.  Ed.  72, 

TISSUE  PAPER. 

Duty  on,  see  Customs  Duties,  ^=>36i. 

TITLE. 

See  Property. 

Accrual  of  right  of  action  respecting  title  to 
real  property,  see  Limitation  of  Actions,  €=» 

^^^^  PoBsession,  see  Adverse  Possession,  <&» 


After-acquired  title,  estoppel  to  assert  see  Es- 
toppel. <g=»3a-3& 

Assignee  or  trustee  in  insolvency  to  property 
of  insolvent,  see  Insolvency,  ^=»54-57. 

®^2i^*w?JE  ^^^^  *8  to  third  persons,  see  Sales, 
^:»226. 

Color  of  title,  see  Adverse  Possession,  «=>41. 

Conclusiveness  of  judgment  as  to  title  or  ckim 
to  property,  see  Judgment,  ^==>743. 

Covenants  of  title,  see  Covenants,  ^=»39. 

Doubt  or  dispute  as  to  title  ground  for  relief 
by  injunction,  see  Injunction,  ^=>36. 

Jurisdiction  of  equity,  in  action  involving  title 
on  inadequacy  of  remedy  at  law,  see  Equity, 


Porto  Rico  military  government,  orders  affecting 
recording  title,  see  War,  <5=>31. 
o^??  o^I  *^  execution  sale,  see  Execution.  «=» 

^I2^^S.^IJ^^  judicial  sales,  see  Judicial  Sales, 
©=»49-53. 

Receiver,  see  Receivers,  <e=»69-75. 

Removal  of  cloud,  see  Quieting  Title.     ' 

Retention  of  apparent  title  by  grantor  as  de- 
ment of  fraud  as  to  creditors  or  subsequent 
purchasers,  see  Fraudulent  Conveyances,  «=» 
I0I-I49. 

Review  of  decisions  affecting  title  to  real  prop- 

erty,  see  Appeal  and  Error,  ^=>38. 
Seller  as  against  third  persons,  see  Sales,  ^=» 

Tax  titles,  see  Taxation.  «=>734-821. 

Third  person  as  defense  to  ejectment  see  Bject- 

X    ment.  ^=s>26. 

To  property  as  affectin?  right  of  attachment 
see  Attachment  ^=»63. 

To  property  insured,  promissory  warranties, 
covenants,  or  conditions  subsequent,  see  In- 
surance, ^=»328. 

To  property  intermixed,  see  Confusion  of  Goods. 

Trustee  in  bankruptcy  to  property  of  bank- 
rupt, see  Bankruptcy,  ^=»136-156. 

Vendor,  sufficiency  to  support  contract  of  sale^ 
see  Vendor  and  Purchaser,  ^=^135. 

Particular  fnatter9  affecting  title^ 
See — 

Adverse  Possession. 

Dedication. 

Deeds. 

Descent  and  Distribution. 

Eminent  Domain,  ^=:»320. 

Escheat 

Estoppel,  <g=»36-38,  70.  73-75. 

Forcible  Entry  and  Detainer,  4s>6L 

Mortgages. 

Records,  ^s»9. 

Sales. 

Vendor  and  Purchaser. 

ParticMlar  Mpedea  of  property  or  riffhtt. 

See —  I 

Bankruptcy,  ^=>116. 
Bills  and  Notes.  «=9331-382,  509,  525. 
Copyrights.  ^s»43-45. 
District  of  Columbia,  ^=:>22. 
Indians,  ^s^lO. 
Mines  and  Minerals, 
Patents,  C=»1 88-219. 
Sales.  €=»198-215. 
Shipnins.  «=>18-21. 

Trade-Marks  and  Trade-Names,  ^=931-417. 
War,  <8=s>21. 

Title  necessary  to  maintain  particular  actiom. 

See- 
Admiralty.  C=»8. 
Ejectment,  €=»8-15.  65. 
Quieting  Title.  <5=s>9,  10. 
Trespass,  ^=»19. 
Trespass  to  Try  Title.  ^=>&-ll. 

Titles  of  particular  acts  or  prooeeiinif9» 
See  SUtutes,  «=>107-123,  211« 
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TORTS 


TOBACCO. 

Castoms  Duties,  «;s»2,  29,  74,  78. 
Internal  Revenue,  ^b»14. 

Due   process  of  law,   see  Constitutional  Law, 

<e=»258. 
Equal    protection   of   laws,    see   Constitutional 

Law,   <=s>230. 
Judicial  notice  of  effect  of  use,  see  Criminal 

Law,  €=^304. 
Regulation  of  commerce,   see   Commerce, 

15,50, 
Sale  of  pooled  tobacco,  see  Crops,  ^=38. « 


TOLLS. 


See- 


Navigable  Waters,  ^=>13. 
Turnpikes  and  Toll  Roads,  «s»34. 


TOMATOES.     ^ 

Duty  on,  see  Customs  Duties,  ^=»30. 

TONNAGE  TAX. 

See- 
Commerce,  ^=5>78. 
Shipping,  ^=»7. 

Constitutional  law,  necessity  of  determination 
as  to  validity  of  statute,  see  Constitutional 
Law  iftrTid-Q. 

Due   process  of  law,  see  Constitutional  Law 

Equality  and  uniformity,  tee  Taxation,  ^=942. 

TOOLS. 

Liability  of  master  for  injuries,  see— 
Master   and    Servant,  «=»101-129,   207-210 
283-236. 


TORTS. 


Scope-Note. 

[INCLUDES  injuries  from  breach  of  duty  or  obligation  not  founded  on  contract,  as 
affecting  only  the  persons  injured,  not  the  public;  nature  and  extent  of  liability  of  the 
wrongdoers  in  general;   and  civil  remedies  for  such  injuries. 

[For  related  matters  undar  othar  topics,  see  cross- refarences  aftar  analysis*] 

Analysis, 

10.  Interference  with  employment  or  occupation,  or  injury  to  busi- 
ness. 
12.  Interference  with  or  injuries  in  contractual  relations. 
22.  Joint  and  several  liability. 

Cross-References. 


Action  for  distinguished  from  action  on  con- 
tract, see  Action,  ^=:»26,  27.  ■   . 

Claims  against  United  States  founded  on  tort, 
see  United  States,  «=>96. 

Contribution  among  joint  tort-feasors,  see  Con- 

'  tribution,  ^=s>5. 

Indemnity  among  joint  tort-feasors,  see  Indem- 
nity, ^=»13. 

Jurisdiction  of  court  of  claims  of  tort  actions, 
see  United  States,  €;=»131. 

Jurisdiction  of  equity,  see  Ekiuity,  ^s>26. 

Liability  of  United  States,  see  United  States, 
<8=»125. 

Limitation  of , shipowner's  liability,  see  Shipping, 
«=»207. 

Survival  of  cause  of  action,  see  Abatement  and 
Revival,  ^=»55. 

lAahiliiiei  of  particular  olaMMct  of  peraom. 


Animals,  ^=>2S, 

Attorney  and  CUent,  <S=>105-114. 

Bailment,  <8=>1(>-14. 

Banks  and  Banking,  ^=>148,  171. 

Brokers   <Ss>38. 

Carriers.   <S=>91,  95-100,   108-136,   14(K-146, 

148-163.    281-321,   354-384,   400-405. 
Corporations,  ^=>423,  490. 
Customs  Duties,  ^=3o5. 
District  of  Columbia,  «=»26,  27. 
Electricity,    <e=5>12-19. 
Landlord  and  Tenant,  ^=>162-164. 


See- 
Master  and  Servant,  ^=»85-297,  301. 
Municipal    Corporations,    ^=^755-853. 
Principal  and  Agent,  ^=»147-158. 
Railroads,    ♦»&2-266.    276-282,    .^01-353, 

354-401,  433-444,  453-485. 
Sheriffs  and  Constables,  €;=»108-139. 
Shipping,  <S=>53,  54,  78-87,  119-142,  166. 
Street  Railroads,  €=»106-117. 
Telegraphs  and  Telephones,  ^s»29-67. 
United  States,  <8=>47,  78. 

[AabilitieM  re»p€ciing  particular  apecicM  of  prop* 

eriy  or  insirumentalities. 
See- 
Animals,  <S=>36-74,  89-97. 

Carriers,  ^=»286. 

Electricity,  «=»12-19. 

Explosives,  ^=»6-9. 

Ferries,  ^=:»32. 

Landlord  and  Tenant,  <e=>162-164. 
•  Mnster  and  Servant,  ^s>101-129. 

Mines  and  Minerals,  ^s>118. 

Municipal  Corporations,  ^=>755-825,  853,  831. 

Railroads,     <S=»262-266,     276-282,     301-401, 
433-444,  453-485. 

Shipping,  «=»78-87,  166. 

Street  Railroads,  <S=>106-117. 

Telegraphs  and  Telephones,  ^=»29-67. 

Towage    ^=>  10-16. 

Waters 'and  Water  Courses,  ^=s>204-206. 


Tl&is  Digest  is  aompilad  oa  tl&e  Key-Nmi&ber  Systam*   For  axplaiiatiou,  sea  page  ill. 


«=»10 


TORTS 
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ParUeuhr  fortn. 

Admiralty,  «s»17-23,  38,  44. 

Assault  and  Battery,  ^=>8,  9. 

Attachment,  <8=>367,  368. 

Banks  and  Banking,  «=s>112,  148,  171. 

Brokers,  ^=>38. 

Carriers,   <S=»91.  95-100.   108-136,   140-146^ 

148-163,  281-321,  354-384,  400-405. 
Collision. 

Conspiracy,  ^s»l-19. 
Death,  <S=>8-105. 
Electricity,  <S=>12-19.  , 

False  Imprisonment,  ^=>l-7. 
Ferries,  <9=s>32. 

Forcible  £btry  and  Detainer,  ^s»l«-d 
Fraud. 

Injunction,  ^=»257. 
Intoxicating  Liquors,  ^=»283. 
Landlord  and  Tenant,  «=>140-142. 
I/ibel  and  Slander. 
Malicious  Prosecution. 
Master  and   Servant,  «s»85-297,  30L 
Mines  and  Minerals,  ^=>118. 
^funipipal    Corporations,    «=a»7:^j!S-^825,    831, 

863. 


Negligence. 

Nuisance. 

RaUroads,    «s»262-266,    276-282,    301-401, 

433-444  453-485. 
Shipping. '  *»63,   54,    78-87.    119-142,    166, 

Street  Railroads.  ♦»10^117. 
Telegraphs  and  Telephones,  ^=»29-C7. 
Towage,  «=>10-16. 
Trespass. 

Trover  and  Conversion. 
Waters   and   Water   Courses,   «=>67-77,  79. 
204-206. 

RemedicM  for  torU. 
See- 
Abatement  and  Revival,  ^C949,  58. 
Admiralty,  «&=5>17-22. 
Damages. 
Equity,  «s»2a 
Husband  and  Wife,  «=>209. 
Trespass.  ^s>19-50. 
Trover  and  Conversion,  ^s»25-66w 


^=9 10.  Interferenoe  ^rith  emplo7]ne]i.t  or 
ooeupatlon,  or  injury  to  bust- 
aess. 

Bee  46  Cent  Dig.  Torts,  |  10. 

An  attorney  for  persops  having  claims 
against  the  government  on  account  of  a  read- 
justment of  Uieir  salaries  as  postmasters  under 
«  Act  June  12,  1866,  Act  March  3,  1883,  c  142, 
22  Stat  600  [U.  S.  Comp.  St  1901,  p.  2619], 
and  Act  Aug.  4,  1886,  c  903,  24  Stat  807,  has 
no  right  of  action  against  the  postmaster  gen- 
eral because,  in  sending  drafts  to  the  claimants 
on  account  of  their  claims,  he  informed  them 
that  no  attorney's  services  were  necessary  to 
the  presentation  of  such  a  dalm,  that  congress 
desired  all  the  proceeds  to  reach  the  person 
really  entitled  thereto,  and  that  the  claims  were 
sustained  or  rejected  according  to  the  evidence 
furnished  by  the  records  of  tne  department — 
Spalding  v.  Vilas,  161  U.  S.  483,  16  S.  Ct.  631, 
40  L.  Ed.  780. 

Nor  was  the  postmaster  general  liable  be- 
cause he  informed  the  claimants  that  they  were 
under  no  legal  obligation  to  respect  any  trans- 
fer, assignment  or  power  of  attorney  which 
Kev.  St.  I  3477  [U.  S.  Comp.  St  1901,  p. 
2320],  declared  null  and  void.— Id. 

^=»1S.  Interforenee  with  or  iajwioa  Im 
oomtraotnal  relatioiui. 

See  «  Cent  Dig.  Torts.  I  IS. 


A  railroad  company  w)iich,  by  bribing  the 
officials  of  a  rival  company,  obtains  control  of 
the  latter'a  stock,  causes  the  calling  in  of  its 
engineering  parties  so  as  to  stop  construction 
work,  spreads  abroad  notices  which  break  down 
the  credit  of  the  contractor  and  result  in  the 
seizure  of  his  tools,  and  by  such  means  prevents 
the  completion  of  the  road  in  time  to  earn  a 
land  grant  and  then  by  false  representations 
to  the  legislature  secures  a  forfdture  of  the 
landa  and  a  subsequent  grant  to  itself,  is  liable 
to  such  contractor  for  the  damage  caused  by 
these  wrongful  acts,  and  such  damages  may  be 
enforced  in  equity  against  the  lands  in  its 
hands,  without  questioning  the  validity  of  the 
legislature's  action.— Angle  v.  Chicago,  St  P., 
M.  &  O.  Ry.  Co.,  151  U.  S.  1,  14  S.  Ot  240, 
38  L.  Bd.  55,  reversing  decree  (O.  0.)  39  F. 
912. 


«s»22«  JolAt  and  MToral  ]ia1iillt|r« 

See  45  Cent  Dig.  Torts,  H  29,  11. 

Where  cargo  is  damaged  by  collision,  the 
owner  may  pursue  both  vessels  or  either;  and 
in  case  he  proceeds  against  one  only,  and  both 
are  held  in  fault  he  may  recorer  his  entire 
damages  of  the  one  8ued.-^nie  Beaconsfield, 
158  U.  S.  306.  15  S.  Ot  860,  89  L.  Bd.  993. 


L 


TOWAGE. 

Scope-Note. 

[INGLUDBS  tbe  employment  of  tugs  or  Tesselfl  of  any  kind  to  expedite  the  progress 
of  otlier  vessels,  and  mutual  rights,  duties,  and  liabilities  of  tugs  and  tows,  and  their  re- 
spective owners,  charterers,  and  masters. 

[For  relatod  matters  under  other  topics,  see  cross- roforonoes  after  analysis*] 

Analysis. 

<=a»10.  Loss  of  or  injury  to  tow. 

11.  Negligence  or  fault  of  tug. 

16.  Actions  for  damages. 

16.  ^—  Lien  for  damages. 

CrosS'Referencet.  - 

CTollisions  with  tugs  and  vessels  in  tow,  see  Col- 1  Cost  of  towage  as  claim  against  surety  of  gov- 
lision,  ^=»60,  61.  I     emment  contractor,  see  United  States,  <=»67. 


Iioss  of  or  lajury  to  tow. 

See  46  Cent  Dlff.  Towage,  99  11-39. 


—  NeKlise^oo   or  fault  of  tug. 

See  46  Cent.  Dig.  Towage,  SS  11-23. 

A  tug,  with  15  barges  in  4  tiers,  proceeded 
at  3  knots  an  hour  down  a  river  with  a  channel 
600  feet  wide,  but  with  flats  on  both  sides,  on 
a  night  stormy  and  so  dark  that  much  of  the 
time  they  were  steering  by  guesswork,  but  with- 
out taking  soundings.  Having  failed  for  half 
an  hour  to  get  a  regular  mark,  they  grounded, 
and  one  of  the  barges,  coming  down  on  the 
tug,  was  sunk  by  it.  One  minute  only  elapsed 
between  the  grounding  and  the  collision.  Tugs 
did  not  expect  persons  to  be  on  the  decks  of 
tows.  Held,  that  the  tug  was  responsible  for 
the  accident.— The  Adelia,  154  U.  S.  593,  14  S. 
Ct.  1171,  21  L.  Edl  672. 


^^  Aotloms  for  damasea. 

See  46  Cent  Dig.  Towage,  SS  30-38. 

In  a  suit  against  a  propeller  for  injuries  to 
a  barge  which  the  master  of  the  propeller  had 
agreed  to  tow  from  one  point  to  another,  which 
injuries  were  alleged  to  have  been  caused  by 
improper  and  unseamanlike  conduct  on  the  part 
of  the  master  of  the  propeller,  the  court  found 


that  the  master  took  the  north  passage,  when 
the  south  passage  was  the  usual  and  safest 
passage  at  that  season  of  the  year;  that,  hav- 
ing gained  shelter,  he  left  it,  and  pulled  into  the 
open  water,  where  the  barge  was  exposed  to  the 
full  force  of  the  wind,  and  the  propeller  was 
unable  to  manage  the  barge,  which  resulted  in 
its  total  loss;  and  that  the  propeller  was  in 
fault  for  not  towing  the  barge  to  a  place  of 
safety  after  the  latter  had  signaled  for  help. 
Heldf  that  the  findings  were  sufficient  to  justify 
a  decree  holding  the  propeller  liable  for  the 
loss  of  the  barge.— The  Burlington  v.  Ford,  137 
U.  S.  386.  11  S.  Ct.  138,  34  L.  Ed.  731. 


^^  liloii  for  damages* 

See  45  Cent.  Dig.  Towage,  S  89. 

A  claim  by  a  tow  against  her  tug  for  dam- 
ages from  coming  into  collision  with  a  third 
vessel  because  of  negligent  towage  is  a  claim 
in  tort,  standing  upon  the  same  ground  as  a 
claim  of  the  third  vessel  for  damages  against 
the  tug.— The  John  G.  Stevens.  18  S.  Ct  544, 
170  U.  S.  113,  42  L.  Ed.  969. 

A  lien  upon  a  tus  for  damages  to  her  toW 
by  negligent  towage,  bringing  the  tow  into  col- 
lision with  a  third  vessel,  is  to  be  preferred  to 
a  statutory  lien  for  supplies  furnished  the  tug 
in  her  home  port  before  the  collision. — Id. 


This  Digest  ia  eomi^led  -oa  tlie  Key-2f nasber  System. 
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For  ezplanatioa,  soe  pas*  ill. 


TOWNS. 


Scope-Note. 

[INCLUDES  the  secondary  territorial  divisions  of  states  or  territories  for  poUtical 
purposes,  whether  grouped  to  form  counties  or  formed  by  subdivision  of  counties,  and 
whether  designated  as  towns  or  townships;  their  status  as  bodies  politic  and  corporate; 
their  creation,  organization,  boundaries,  alteration,  and  discontinuance;  town  meetings  in 
general;  local  boards  and  officers,  and  their  rights,  powers,  proceedings,  and  liabilities; 
town  property,  contracts,  indebtedness,  bonds,  and  other  securities;  town  taxes,  claims 
against  towns,  and  actions  by  or  against  towns. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis. 

I.  Creation,  Alteration,  Existence,  and  Political  Functions. 

€=»3.  Creation  and  organization. 

5.  Alteration,  and  creation  of  new  towns  or  townships. 
•9.  Proceedings. 

II.  Gover.nment  and  Officers. 

^=17.  Town  meetings. 

20.  Notice  of  business  to  be  transacted. 

24.  Record  of  proceedings. 

28.  Appointment  or  election,  qualification,  and  tenure  of  officers* 

III.  Property^  Contracts,  and  Liabilities. 

<®=>39.  Unauthorized  or  illegal  contracts. 

IV.  Fiscal  Management,  Public  Debt,  Securities,  and  Taxation* 

€=»47.  Constittftional  and  statutory  provisions. 
52.  Bonds  and  other  securities. 
61.  Rights  and  remedies  of  taxpayers. 

V.  Claims  Against  Towns. 

[No  paragraphs  or  references  in  this  Digest.     But  see  45  Cent  Dig.  Towns,  If 
105-110.] 

VI.  Actions. 

[No  paragraphs  or  references  in  this  Digest     But  see  45  Cent  Dig.  Towns,  B 


111-129.1 


Cross-References. 


Counties. 
Highways. 


See- 
Municipal  Corporations. 
Sdiools  and  Scliool  Districts,  «=»22-105w 


t.   CREATION.    ALTERATION,    EXIST- 
ENCE, AND   POLITIOAIi 
FUNCTIONS. 

(S=»3.  Oreatlom  and  orKanisation. 

See  45  Cent.  Dig.    Towns.    S9   8.   4;   36   Qent    Dig. 
Mun.  Corp.  S  49. 

When  a  township  has  been  created  by  law 
as  a  territorial  division  of  the  state,  with  no 
express  grant  of  corporate  powers,  and  with  no 
definition  or  restriction  of  the  purposes  for 
which  it  is  created,  the  legislature  may  at  any 
time  declare  it  to  be  a  corporation,  and  confer 
upon  it  such  corporate  powers,  appropriate  to 
be  vested  in  a  territorial  corporation  for  the 
benefit  of  its  inhabitants,  as  the  legislature  may 
think  fit— Folsom  v.  Township  Ninety-Six, 
Abbeville  County,  159  U.  S.  611,  16  S.  Ct  174, 
40  L.  B3d.  27& 

^s»5.  Alteration,    and    ereation    of    new 
towns  or  townsl&lps. 

See  4S  Quit  Dig.  Towns,  U  8-19. 

[Sup.CtDlg.- 


^^  Prooeedings. 

See  45  Cent  Dig.  Towni.  91  9-14. 

An  order  by  the  board  of  county  supervisoni 
vacating  certain  towns  theretofore  established, 
and  directing  that  "the  next  town  meeting  shall 
be  held  in  the  town  of  Superior,'*  sufficiently 
shows,  iyi  a  suit  to  recover  under  a  tax  title, 
that  the  two  towns  vacated  were  to  become  a 
part  of  the  town  of  Superior,  it  appearing  that 
the  latter  town  thereafter  exercised  jurisdic- 
tion of  the  territory  in  question. — Bardon  v. 
Land  &  River  Imp.  Co.,  157  U.  S.  327,  16  S. 
Ct.  650,  39  Li.  Ed.  719,  affirming  decree  jfC.  C.) 
Land  &  River  Imp.  Co.  v.  Bardon,  45  F.  706i. 

II«   GOVERNMfiNT   AND   OFi*IC(EB8. 

Constables,  see  Sheriffs  and  Constables. 
Due  process  of  law,  see  Constitutional  Law» 
^=9  283. 

^=3 1 7.  Town  meetlnsa. 

See  45  Cent  Dig.  Towns.  ||  21-81 
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TOWNS.  II -IV 


^^  Notice     of     biuinesB     to     b* 
transaetod. 

See  45  Cent.  Dig.  Towns,  S  28. 

A  town  cannot  ratify  an  nnauthorized  act 
of  an  officer  or  agent  at  a  town  meeting  except 
by  a-  vote  passed  pursuant  to  a  previous  notice. 
—Town  of  Bloomfield  v.  Charter  Oak  BtLuk, 
121  U.  S.  121,  7  S.  Ct.  865,  30  L.  Ed.  923. 


— —  Record  of  prooeedias** 

See  45  Cent.   Dig.  Towns,  §§  34,  35. 

'  Under  the  statutes  of  Connecticut,  requir- 
ing a  vote  of  a  town  meeting  duly  notified  to 
authorize  the  borrowing  of  money,  or  making  of 
other  contract,  on  behalf  of  the  town  by  a  town 
officer,  an  action  cannot  be  maintained  against 
a  town  on  a  promissory  note  given  by  a  town 
treasurer  for  money  borrowed  in  pursuance  of 
a  vote  of  a  town  meeting  without  evidence  that 
the  subject  was  specified  in  the  notice  of  the 
meeting.  The  statement  in  the  record  of  the 
meeting  that  the  meeting  was  "legally  warned" 
is  not  sufficient  for  this  purpose. — Town  of 
Bloomfield  v.  Charter  Oak  Bank,  121  V,  S. 
121,  7  S.  Ct,  865,  30  L.  Bd.  923. 

^=:»28.  Appointment  or  election,  gnalifl- 
cation^  and  tenure  of  offleers. 

See  45  Cent  Dig.  Towna.  99  41^-61. 

The  removal  of  a  township  treasurer  from 
one  township  "across  the  line"  into  another 
township  will  not,  in  the  absence  of  statute, 
vacate  the  office.— S^amanca  Tp,  v.  Wilson,  109 
U.  S.  627.  3  S.  Ct.  344,  27  L.  Ed.  1055. 

The  officers  of  a  town  organized  under  the 
Illinois  township  organization  law  are  one  su- 
pervisor, two  justices  of  the  peace,  and  one 
town  clerk;  and  where  the  supervisor  has  re- 
signed December  30,-1870,  and  one  of  the  jus< 
tices,  March  2,  1871,  his  successor  not  being 
elected  until  April  4,  1871,  there  is  on  April  3d 
a  **vacancy"  in  the  office  of  supervisor,  for  the 
purpose  of  filling  it  under  1  Gross  St.  (3d  Ed.) 
1869,  pp.  750,  751,  c.  103d,  art.  7,  f  1,  and  a 
vacancy  in  the  office^  of  the  retiring  justice,  for 
the  purpose  of  appointment  by  the  town  clerk 
and  the  other  justice,  as  the  remaining  officers 
of  the  appointing  board,  under  section  2  of  the 
same  act.— Town  of  Oregon  v.  Jennings,  119  U. 
S.  74,  7  S.  Ct.  124,  30  L.  Bd.  323. 


,  COMTBAOTS,  AND 
LIABIIilTIES. 

Impairing  obligation  of  contracts,  see  Consti- 
tutional Law,  ^=:>138. 

^=:939.   Unanthorixed  or  illeisal  eontraots« 

See  46  Cent.  Dig.  Towns,  99  78,  74;    86  Cent.  Dig. 
Mun.   Corp.  99  680.  686. 

Under  Act  Ind.  March  5,  1883,  providing 
that  a  township  trustee  who  contracts  a  debt 
in  the  name  or  in  behalf  of  his  township,  con- 
trary to  Rev.  St.  Ind.  1881,  §§  6006,  6007  (Rev. 
Stj  1894,  HI  8081,  8082),  requiring  him,  before 
doing  so,  to  procure  an  order  from  the  county 
commissioners,  shall  be  liable  on  his  official 
bond,  to  the  holder  of  any  contract  or  other 
evidence  of  such  indebtedness,  for  the' amount 
thereof,  recovery  can  be  had  only  for  the  actual 
amount  of  indebtedness  contracted  by  him,  and 
which  was  within  his  authority,  as  trustee,  to 
contract,  except  for  sections  6006,  6007,  Rev. 
St.  Ind.  1881  (sections  8081,  8082,  Rev.  St. 
1894);  and  therefore  a  complaint  alleging  that 
he  executed  certificates  of  indebtedness  of  the 
township  for  a  large  amount  of  school  supplies, 
without  any  allegation  that  they  were  suitable 
or  necessary  for  the  township,  or  were  worth 
the  face  of  the  certificates,  or  that  the  cer- 
tificates were  taken  in  good  faith,  is  insuffi- 
cient—State of  Indiana  v.  Glover,  155  U.  S. 
513,  15  S.  Ct.  186,  39  L.  Ed.  243. 


IV.  FISCAL    MANAGEBIENT,    PUBLIC 

DEBT,   SECURITIES,  AHD 
TAXATION. 

Due  process  of  law,  see  Constitutional  Law,  ^s> 

Impairing  obligation  of  contracts,  see  Constitu- 
tional Law,  ^=:»121. 

Mandamus  to  compel  taxation  for  payment  of 
bonds,  see  Mandamus,  ^=>115. 

Retrospective  operation  of  laws,  see  Constitu- 
tional Law,  ^r»193. 

Taxes  for  highway  purposes,  see  Highways,  €=> 
121-140. 

^=»47.  Constitntional  and  statutory  pro- 
visions* 

See  45  Cent.  Dig.  Towns,'  99  81-84.' 

Laws  Ohio  1880,  p.  157,  authorizing  any 
township  having  a  population  of  3,683  to  issue 
bonds  in  the  sum  of  $40,000  to  construct  a 
line  of  railway,  seven  miles  in  length,  between 
termini  to  be  determined  by  the  township  trus- 
tees, violates  Const  Ohio,  art.  8,  $  6,  forbid- 
ding the  general  assembly  to  authorize  a  town- 
ship to  raise  money  for,  or  loan  its  credit  to  or 
in  aid  of,  any  company,  corporation,  or  associa- 
tion.—Pleasant  Tp.  V.  JSltna  Life  Ins.  Co.,  138 
U.  S.  67.  11  S.  Ct.  215,  34  L.  Ed.  864. 

^^52.  Bonds  and  other  seonritios.  - 

See  45  Cent.  Dig.  Towns,  95  90^94;    36  Cent.  Dig. 
Mun.  Corp.  99  1902,  1915. 

Act  Mo.  March  23,  1868,  authorized  coun- 
ties to  subscribe,  in  behalf  of  their  townships,  to 
the  capital  stock  of  any  railroad  company  "build- 
ing or  promising  to  build  a  railroad  into, 
through,  or  near  such  township,"  and  to  issue 
bonds  therefor.  The  bonds  in  suit  were  issued 
in  payment  of  a  subscription  to  the  stock  of  a 
company  which  did  not  propose  to  build  its  road 
into  or  through  the  township,  but  from  a  point 
nine  miles  distant  to  a  further  distance.  beUl, 
that  the  determination  of  the  qualified  voters, 
at  the  election  held  therefor,  and  the  local  au- 
thorities, that  the  proposed  road  was  near  the 
township,  is  conclusive  on  the  courts. — Kirkbrlde 

V.  Lafayette  County,  108  U.  S.  208,  2  S.  Ct.  501, 
27  h.  Ed.  705. 

The  organic  laws  of  New  Jersey  authorize 
the  inhabitants  of  townships  "to  vote,  grant, 
and  raise  such  sum  or  sums  of  money  for  the 
maintenance  and  support  of  the  poor  .  ♦  ♦  • 
and  for  other  necessary  charges  and  legal  objects 
and  purposes  thereof,  as  are  or  shall  be  by  law 
vested  in  the  inhabitants"  of  such  townships. 
They  are  also  to  elect  five  persons  "who  shall  be 
denominated  the  'township  committee,'  ♦  ♦  • 
which  committee  shall  have  authority,  and  it  is 
hereby  rendered  their  duty,  to  examine,  in- 
spect, and  report  to  the  annual  or  other  town 
meetings,  the  accounts  and  vouchers  of  the  town- 
ship officers,  and  to  superintend  the  expenditure 
of  any  moneys  raised  by  tax  *  for  the  use  of 
the  township.  The  committee  also  has  author- 
ity to  fill  vacancies  in  township  offices,  and  call 
special  meetings,  but  they  have  no  authority 
to  act  for  the  township.  The  township  has  no 
permanent  presiding  officer,  but  only  a  tem- 
porary chairman,  who  presides  over  that  town 
meeting  alone  by  which  he  was  appointed.  Held^ 
that  Act  N.  J.  March  4,  1864,  which  authorized 
the  township  of  Mullica  to  pay  bounties  offered 
volunteers  by  issuing  its  bonds,  authorized  the 
township  committee  to  execute  the  bonds. — Mid- 
dleton  V.  Inhabitants  X)f  Mullica  Tp.,  112  U.  S. 
433,  5  S.  Ct.  198,  28  L.  Ed.  785. 

^=961.   Rights  and  remedies  of  tanpay- 
ers. 

See  45  Cent.  Dig.  Towns,  9  104.      ^ 

The  assignment  by  a  railroad  company  of  the 
right  to  sue  for  and  enforce  the  payment  of  a 
tax,  voted  by  a  township  to  be  imposed  for  the 
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benefit  of  8nch  company,  upon  the  performance 
of  certain  conditions,  does  not  carry  such  right 
discharged  of  the  equities  between  the  company 
and  the  taxpayers,  and  after  such  assignment 
the  Company  is  a  necessary  party  defendant  in  a 
suit  brought  by  the  taxpayers  to  enjoin  the  col- 
lection of  the  tax.— Sully  v.  Drennan,  113  tJ.  S. 
287,  5  S.  Ct.  453,  28  L.  Ed.  1007. 

V.  CLAIMS  AGAINST  TOWlfS. 

[No  paragraphs  or  references  in  this  I)lgest    But 
see  45  Cent.  Dig.  Towna,  §9  106-UO.] 


VI.  AOTIONS. 

[No  paragraphs  or  references  in  this  Digest.   But 
see  45  Cent.  Dig.  Towns,  9S  111-129.] 


TOWNSHIPS. 


See  Towns. 


TOWN  SITES. 

See  Public  Lands.  «=»39. 

TOYS. 

Duty  on,  see  Oustoms  Duties,  ^s>37« 

TRADE. 

Boards  of  trade,  see  Exchanges. 

Combinations  in  restraint  of  trade,  see  Monopo- 
lies, €;=99^1. 

Contracts  in  restraint  of  trade,  see  Contracts, 
<S=>115-lia 

Due  process  of  law,  see  Constitutional  Law,  ^» 
295,  296. 

Equal  protection  of  laws,  see  Constitutional 
Law,  «s»239,  240. 

Married  women  carrying  on  trade,  see  Husband 
and  Wife,  <S=>98. 

Restraining  injury  to  trade  or  business,  see  In- 
junction, ^=:»65. 


TRADE-MARKS  AND  TRADE-NAMES. 

Scope-Note. 

[INCLUDES  marks,  devices,  and  names,  and  other  words  used  In  trade  to  Identify 
goods  or  business  or  place  of  business  of  a  particular  maflufacturer  or  dealer  as  distin- 
guished from  those  of  others ;  registration  and  regulation  of  such  marks,  etc. ;  and  the  na- 
ture and  incidents  of  rights  to  exclusive  use  of  such  marks,  naines,  etc.,  infringement  of 
such  rights,  and  remedies  relating  thereto. 

[For  related  nnatters  under  other  topics,  see  oross-refet*enoes  after  analysis-] 

Analysis. 

I.  Marks  and  Names  Subjects  of  Ownership. 

^=>d.  Arbitrary  or  descriptive  character  of  marks  or  words. 
6.  Letters  of  the  alphabet. 

8.  Fictitious  or  fanciful  names.  . 

9.  Geographical  names. 

10.  Names  of  inventors,  manufacturers,  or  proprietors. 

11.  Names  of  patented  articles. 

13.  Names  of  copyrighted  works. 

14.  Marks  or  names  of  places  of  business. 

17.  Color  of  articles,  packages,  wrappers,  or  labels. 

20.  Novelty  of  mark  or  name. 

21.  Priority  of  use. 

22.  Truth  and  good  faith  of  representations. 

II.  Title,  Conveyances,  and  Contracts. 

<=»  29.  Foreign  trade-marks  and  trade-names. 

31.  Extent  of  rights  acquired. 

32.  Abandonment  and  extinguishment. 

33.  Assignability  of  trade-marks  in  general. 

34.  Requisites  and  validity  of  assignments. 

36.  Change  in  or  dissolution  of  partnership. 

37.  Insolvency  or  bankruptcy. 

III.  Registration,  Regulation,  and  Offenses. ' 

«=s>43.  Right  to  registration. 
46.  Effect  of  registration. 

IV.  Infringement  and  Unfair  Competition. 

(A)  What  Constitutes  Infringement. 

55.  Knowledge  or  intent. 

56.  Imitation. 
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IV.  Infringement  and  Unfair  Competition — ^Continued. 

(A)  What  Constitutes  Infringement — ^Continued, 

^s»57.  In  general.. 

58.  Marks,  devices,  or  symbols. 

59.  Names. 

60.  Packages,  bottles,  wrappers,  or  labels. 

61.  Use  of  trade-mark  or  trade-name  for  different  goods. 
65.  Deception  of  public. 

(B)  What  Competition  Unlawful. 

^=»68.  Nature  of  unfair  competition. 

70.  Imitation  or  simulation. 

71.  Use  of  trade-mark  or  trade-name  for  purpose  of  competi- 

tion. 
73.  Right  to  use  of  name. 
75.  Deception  of  public. 

(C)  Actions. 

^=»80.  Statutory  provisions. 

83.  Defenses. 

84.  In  general. 

86.  Misrepresentations  of  plaintiff.  • 

86.  Laches. 

90.  Jurisdiction  and  venue. 
93.  Evidence. 

97.  Permanent  injunction. 

98.  Damages  and  profits. 

V.  Trade-Marks  and  Trade^Names  Adjudicated. 

Cross-References. 

Interstate  commerce  regulations,  see  Oommerce,    ^s»42. 


I.   1CABX8 


AHD  NAMES  SUBJECTS  OF 
OWKERSHIP. 


^s»3*  Arbitrary  or  desoriptiTe  eltara^ter 
of  marks  or  trords. 
See  46  Cent  Dig.  Trade-Marks,  SS  4-7. 

A  word  used  to  distinguish  a  known  quality 
of  goods  cannot  be  adopted  as  a  trade-mark  and 
appropriated  by  a  single  person  as  against  a 

feneral  public—Columbia  Mill  Co.  v.  Alcorn, 
50  U.  S.  460,  14  S.  Ct.  151,  37  L.  Ed.  1144, 
affirminjg  judgment  (C.  C.)  40  F.  676. 

The  word  "Columbia,"  placed  on  packages 
of  flour,  not  intended  to  indicate  origin,  manu- 
facture, or  ownership,  but  merely  to  designate 
a  class  or  grade,  is  not  a  valid  trade-mark.— Id. 

The  word  **Iluberoid"  is  not  the  subject  of 
exclusive  appropriation  as  a  trade-mark  for  a 
flexible  waterproof  roofing,  since,  even  though 
the  roofing  contains  no  rubber,  the  word  is  de- 
scriptive, and  not  indicative  of  origin  or  own- 
ership.—QOll)  Standard  Paint  Co.  v.  Trinidad 
Asphalt  Mfg.  Co.,  31  S.  Ct.  456,  220  U.  S.  446, 
55  L.  Ed.  536,  affirming  decree  (1908)  Trinidad 
Asphalt  Mfs:.  Co.  v.  Standard  Paint  Co.,  163  F. 
977.  90  C.  C.  A  195. 

The  word  "Chartreuse"  was  susceptible  of 
exclusive  appropriation  as  a  trade-mark  by  the 
Carthusian  monks  of  the  Monastery  of  La 
Grande  Chartreuse  to  designate  a  liaiieur  made 
and  sold  by  them  for  generations.— (1911)  Bag- 
lin  r.  Cusenier  Co.,  31  S.  Ct.  660,  221  U.  S. 
580,  55  L.  Ed.  863,  reversing  decree  (1908) 
164  F.  25,  90  C.  0.  A.  499. 

The  words  "The  American  Girl"  are  a  sub- 
ject of  exclusive  appropriation  as  a  trade-mark 


for  women's  shoes. — Hamilton-Brown  Shoe  Co. 
V.  Wolf  Bros.  &  Co.,  36  S.  Ct.  269,  240  U.  S. 
251.  60  L.  Ed.  629,  afilrming  decree  Wolf  Bros. 
&  Co.  V.  Hamilton-Brown  Shoe  Co.,  206  F.  611, 
124  C.  C.  A.  409. 

^s»6.  Iietters  of  the  alphabet* 

See  4C  Gent  «Dlg.  Trade-Marks.  I  10. 

A  trade-mark  cannot  be  acquired  in  the  let- 
ters "liL,"  as  applied  to  sheetings,  as  those  let- 
ters have  been  generally  understood  and  used 
by  different  manufacturers  for  many  years  as 
signifying  a  particular  grade  or  quality  of  sheet- 
ings.— ^Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.. 
138  U.  S.  537,  11  S.  Ct.  396,  34  L.  Ed.  997 ; 
affirming  decree  (C.  C.)  31  F.  776. 

^=>8.  Fiotitious  or  f anoifal  names* 

See  46  Cent.  Dig.  Trade-Marks,  |  12. 

The  words  **La  Favorita"  do  not  indicate 
quality,  and  are  a  valid  trade-marsf  as  applied 
to  a  grade  of  flour  selected,  though  not  manufac- 
tured, by  those  who  have  acquired  the  right  to 
use  the  term.— Menendez  v.  Holt,  128  U.  S. 
514,  9  S.  Ct.  143,  32  L.  Ed.  526,  affirming  de- 
cree (C.  C.)  Holt  V.  Menendez,  23  F.  869. 

The  name  "Hunyadi,"  being  neither  de- 
scriptive nor  geographical,  but  purely  arbitrary 
and  fanciful,  as  applied  to  medicinal  waters,  is 
the  proper  subject  of  a  trade-mark.  Decree 
91  F.  536,  33  C.  C.  A.  291,  reversed.— Saxlehner 
V.  Eisner  &  Mendelson  Co.,  21  S.  Ct  7,  179  U. 
S.  19,  45  L.  Ed.  60. 

^=s>9.  Geosraphioal  names* 

See  46  Cent.  Dig.  Trade-Marks.  9  IS. 

"Columbia,"  being  a  geographical  name,  can- 
not be  appropriated  as  an  exclusive  trade-mark. 
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—Columbia  Mill  Co.  ▼.  Alcorn,  150  U.  S.  460, 
14  S;  Ot.  151,  37  L.  Ed.  1144,  affirming  judg- 
ment (C.  O.)  40  F.  676. 

The  use  of  the  name  "Pocahontas  Coal"  by 
the  selling  agents  for  the  owners  of  coal  mined 
at  or  near  a  town  called  Pocahontas  will  not 
create  an  exclusive  right  in  such  agents  to 
the  use  of  the  name  for  all  the  coal  fh>m  that 
field,  or  deprive  the  mine  owners  of  the  right 
to  use  the  same  name.  Decree,  Coffman  v. 
Castner,  87  F.  457,  31  C  C.  A.  55,  affirmed.— 
Castner  v.  Coffman.  20  S.  Ct  842,  178  U.  S. 
168,  44  L.  Ed.  1021. 

The  enhancement  of  the  reputation  of  coal 
from  a  certain  field  by  the  careful  inspection 
and  grading  thereof  by  the  selling  agents,  who 
sell  it  under  the  name  of  the  place  where  it  is 
mined,  gives  them  no  exclusive  right  to  such 
name  as  a  trade-mark. — Id. 

The  geographical  name  ''Elgin"  cannot  be 
registered  as  a  lawful  trade-mark,  so  as  to 
give  the  Elgin  Watch  Company  an  exclusive 
right  to  the  use  of  that  word  as  the  name  of 
watches  manufocturcd  by  it  in  that  place,  al- 
though the  secondary  signification  acquired  by 
the  word  in  connection  with  its  use  on  Elgin 
watches  may  be  sufficient  to  entitle  the  Elgin 
Company  to  protection  against  the  use  of  the 
werd  by  others  in  such  a  way  as  to  constitute 
a  fraud.  Decree,  Illinois  Watch-Case  Co.  v. 
Elgin  Nat.  Watch  Co.,  94  F.  667,  35  C.  C.  A. 
237,  reversing  (C.  C.)  89  F.  487,  affirmed.— 
Elgin  Nat  Watch  Co.  v.  Illinois  Watch-Case 
Co..  21  S.  Ct.  270,  179  U.  S.  665,  45  L.  Ed. 
365. 

The  exclusive  right  to  the  use  of  the  word 
"Vichy,"  under  which  the  water*  of  the  springs 
of  a  commune  in  France  of  that  name  have 
been  known  for  centuries,  belongs  to  the  owner 
of  such  springs  as  against  every  one  whose  wa- 
ters are  not  drawn  therefrom,  or,  at  least,  from 
the  same  hydrographical  region,  which  may  be 
called  generally  the  basin  of  Vichy.  Decree 
107  F.  459.  46  C.  C.  A.  418.  65  L.  R.  A.  830. 
affirmed.— La  Republique  Frangaise  v.  Sara- 
toga Vichy  Spring  Co.,  24  S.  Ct  145,  191  U.  S. 
427,  48  L.  Ed.  247. 

^=»10«  Names  of  inTentors,  maniifaotiir- 
ers,  or  proprietors. 

See  46  Cent.  Dig.  Trade-Marks,  9  14. 

The  terms  "Goodyear  Rubber  Company," 
and  **Goodyear*B  Rubber  Manufacturing  Com- 
pany,'* and  other  similar  terms,  are  not  capable 
of  exclusive  appropriation  as  a  trade-mark; 
the  term  "Goodyear  Rubber"  being  descriptive 
of  a  well-known  class  of  goods  produced  by  the 
process  known  as  "Goodyear^  Invention."— 
Goodyear's  Rubber  Mfg.  Co.  v.  Goodyear  Rub- 
ber Co.,  128  U.  S.  598,  9  S.  Ct.  166.  32  L.  Ed. 
535,  reversing  decree  Goodyear'  Rubber  Co.  v. 
Goodyear  Rubber  Mfg.  Co.  (C.  C.)  21  F.  276. 

■ 

^=»11«  Namea  of  patented  artioles. 

See  46  Cent.   Dig.  Trade-Marks,  S  16. 

• 

PlaintifEs  obtained  a  patent  for  an  embospcd 
design  which  they  placed  on  the  ends  of  spools 
containing  their  thread.  Held^  that  after  the 
patent  expired,  and  the  design  became  conunon 

Property,  they  were  not  entitled  to  relief  against 
efendants,  who  used  a  similar  design  on  their 
spools,  on  the  ground  that,  owin^  to  plaintiffs* 
former  monopoly  of  the  design,  its  use  by  de- 
fendant was  incidentally  a  misrepresentation  as 
to  the  origin  of  the  thread. — Coats  v.  Merrick 
Thread  Co^  149  U.  S.  562.  13  S.  Ct.  966,  37  L. 
Ed.  847,  affirming  decree  (C.  C.)  86  F.  324,  1  L. 
R.  A.  616. 

Whore,  during  the  life  of  a  monopolv  cre- 
ated by  a  patent,  the  name,  whether  it  be  ar- 
bitrary or  be  that  of  the  inventor,  has  become 
bv  his  consent,  either  expressed  or  tacit,  the 
identifying  and  generic  name  of  the  patent,  this 
name  passes  to  the  public  with  the  cessation  of 


the  mon(^oly  created  by  the  patent,  and  an- 
other, availing  himself  of  this  public  dedica- 
tion to  make  the  machine,  and  use  the  generic 
dedication,  can  do  so  in  all  forms,  with  the  full- 
est liberty.— Singer  Mfg.  Co.  v.  June  Mfg.  Co., 
163  U.  S.  169,  16  S.  Ct.  1002,  41  L.  Ed.  118, 
affirming  decree  (C.  C)  41  F.  208. 

One  using'  the  generic  name  of  the  article 
after  the  expiration  of  the  patent  must  do  so 
in  such  a  way  as  not  to  deprive  others  of  their 
rights,  or  to  deceive  the  public,  and  therefore 
must  accompany  the  name  with  such  indications 
that  th^  article  is  of  his  manufacture  as  will 
unmistakably,  inform  the  public  of  that  fact 
— Id. 

The  right  to  use  the  word  "patent"  as  part 
of  the  name  of  an  article  for  which  a  patent 
has  been  obtained  ceases  on  the  expiration  of 
the  i)atent.  Decree,  Rahtien's  American  Com* 
position  Co.  v.  Holzappers  Composition  Co., 
101  F.  257,  41  G.  C.  A.  329.  reversed.— Uok- 
apfel's  Compositions  Co.  v.  Rahtien's  American 
Composition  Co..  22  S.  Ct  6,  183  U.  S.  1,  46 
L.  Ed.  49. 

^=:»13.  Names  of  eopyrlslited  'works. 

See  46  Cent.  Dig.  Trade-Marks.  |  16. 

After  expiration  of  copyright  to  the  Web- 
ster dictionaries,  the  further  use  of  the  word 
"Webster**  to  designate  dictionaries  could  not 
be  acquired  by  registration  as  a  trade-mark.— 
G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co., 
35  S.  Ct.  708,  237  U.  S.  618.  59  L.  Ed.  1148. 
dismissing  appeal  207  F.  515,  125  C.  C.  A. 
177. 


es  of  plaees  of  b 


^=>14.  Marks  o* 
iness* 

See  46  Cent  Dig.  Trade-Marks,  |  17. 

The  insignia  of  the  Carthusian  monk^^ 
a  globe,  cross,  and  seven  stars — with  the  words 
"Crde.  Chartreuse**  underneath,  could  be  register* 
ed  as  a  valid  trade-mark  for  a,  liqueur  made  by 
those  monks  at  their  monastery  of  La  Grande 
Chartreuse,  as  could  also  a  label  bearing  the  in- 
scription "Iriqueur  Fabriqu^e  &  la  Gde.  Chart- 
reuse,*' with  tne  same  ecclesiastical  symbols  and 
a  facsimile  of  the  signature  of  a  former  procu- 
rcur  of  the  order.— (1911)  Baglin  v.  Cusenier 
Co.,  31  S.  Ct  669,  221  tJ.  S.  680,  55  L.  Ed. 
863,  reversing  decree  (1908)  164  F.  25,  90  G.  C. 
A.  499. 

^=s>17«  Color  of  artleleSy  paokac^Sy  wrmp« 
perSy  or  labels. 

See  46  Cent  Dig.  Trade-Marks,  I  20. 

The  description  of  a  trade-maric  for  wire 
rope  as  *'a  red  or  other  distinctively  colored 
streak  applied  to  or  woven  in  a  wire  rope**  is 
too  indefinite  to  be  the  subject  of  registra- 
tion under  Act  March  8,  1881.  c.  138.  21  Stat. 
502  lU.  S.  Comp.  St.  1901,  p.  34011,  as  a  . 
trade-mark.  Decree,  134  F.  571,  67  C.  C.  A. 
418,  affirmed. — ^A.  Leschen  &  Sons  Rope  Co.  v. 
Broderick  &  Bascom  Rope  Co.,  26  S.  CC  425, 
201  U.  S.  166,  50  li.  Ed.  710. 

^=»20.  NoTolty  of  aaark  or  name. 

See  46  Cent.  Dig.  Trade-Marks.  S  2S. 

Where  the  mode  in  which  plaintiffs  and  their 
assignor  packed  their  eignrs  under  the  tra<1c- 
mark  ''La  Normandi,"  the  kind  of  boxes  used, 
the  number  in  a  box,  the  number  in  each  bunch. 
the  particular  color  of  ribbon,  and  the  size  and 
shape  of  the  cigars,  were  old  in  the'  trade  prior 
to  the  adoption  of  plaintiffs*  trade-mark,  and 
cigars  thus  made,  and  resembling  plaintiffs  ,  had 
been  sold  widely  prior  thereto,  under  the  iisme 
''lia  Normande."  the  use  of  the  words  *'La 
Normanda"    will    not    be   enjoined    to   protect 

Slaintiff.— Stachelberg    v.    Ponce,    128    U.    S. 
86,  9  S.  Ct.  200,  32  L.  Ed.  569,  affirming  de- 
cree (C.  C.)  23  Ii\  430. 
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^92^1*  Priority  of  vso. 

See  46  Cent  Dig.  Trade- Marks.  |  24. 

Evidence  that  a  finn  manufacturing  flour 
had  occasionally,  during  a  period  of  three  years, 
used  the  same  term  as  employed  by  complain- 
ant Ibr  a  similar  manufacture  will  not  dcfi  at 
complainant's  right,  where  none  of  the  wit- 
nesses are  able  to  testify  that  any  flour  so  des- 
ignated by  that  firm  has  been  on  sale  for  over 
20  years.— Menendez  v.  Holt,  128  U.  S.  514,  9 
S.  Gt.  143,  32  li.  Ed.  526,  affirming  decree  Holt 
V.  Menendez  (C.  C.)  23  F.  869. 

Complainants  have  no  trade-mark  in  the 
word  "Tycoon,"  as  applied  to  a  certain  kind 
of  tea,  it  appearing  that  the  word  was  in 
common  and  general  use,  as  descriptive  of  a 
certain  class  of  teas,  for  many  years  before 
complainants*  adoption  of  it. — Corbin  v.  Gould, 
133  U.  S.  308^10  S.  Ct.  312,  33  L.  Ed.  611. 

A  valid  trade-mark  cannot  be  acquired  in  a 
word  which  has  been  previously  appropriated 
and  used  by  other  parties  as  a  brand  for  like 
goods.— Columbia  Mill  Co.  v.  Alcorn,  150  U.  S. 
460,  14  S.  Ct  151,  37  L.  Ed.  1144,  affirming 
judgment  (C.  C.)  40  F.  676. 

^=s»22.  Truth  and  good  faith  of  ropre- 
sentatioiui. 

See  4(  Cent.  Dig.  Trade-Marks.  9  25. 

A  trade-mark  of  a  medicine  which  is  put 
forth  with  a  misrepresentation  to  the  public  as 
to  the  manufacturer  of  the  article,  and  as  to  the 
place  where  it  is  manufactured,  both  of  which 
particulars  were  originalljr  circumstances  to 
guide  the  purchaser,  is  invalid. — Manhattan 
Medicine  Co.  v.  Wood,  108  U.  S.  218,  2  S.  Ct. 
436,  27  K  Ed.  706. 

No  right  to  a  trade-mark  which  includes 
the  word  "patent"  and  which  describes  the  ar- 
ticle as  "patented"  can  arise  when  there  is  and 
has  been  no  patent;  nor  is  the  claim  a  valid 
one  for  the  other  words  used,  where  it  is  based 
upon  their  use  in  connection  with  that  word. 
Decree,  Rahtjen*s  American  Composition  Co.  v. 
HolzappeVs  Composition  Co.,  101  F.'  257,  41 
C.  C.  A.  829,  reversed. — Holzapfel's  Compo- 
>Bitions  Co.  v.  Kahtjen's  American  Composition 
Co..  22  S.  Ct.  6.  183  U.  S.  1,  46  L.  Ed.  49. 

n.   TITLE,  OONVETANOE8,  AKD  CON-^ 

TRAOT8. 

^=»29.  Foreign  trade-marks  and  trade- 
names. 

See  46  Cent.  Dig.  Trade-Marks.  8  82. 

The  right  to  a  trade-mark  once  lost  by  per- 
mitting infringers  in  this  country  to  use  it  until 
the  word  has  become  generic  is  not  regained 
here  by  a  change  of  the  law  of  the  country  of  its 
origin,  by  which  the  owner's  right  to  it  is  estab- 
lished there  after  it  has  been  held  to  be  public 
Sroperty  for  maily  years.  Decree,  91  F.  536, 
3  C.  C.  A.  291,  reversed. — Saxlehner  v.  Eisner 
&  Mendelson  Co.,  21  S.  Ct.  7,  179  U.  S.  19,  45 
Lr.  Ed.  60. 

^=»31«  Extent  of  riglits  aeqnired. 

See  46  Cent.  Dig.  Trade-Marks,  fi  36. 

S^rst  appr<H>riator  of  words  as  a  trade-mark 
for  flour  by  confining  his  use  thereof  to  certain 
territory,  so  that  his  flour  was  wholly  unknown 
in  the  Southeastern  States  under  the  trade-mark, 
held  to  lose  right  to  enjoin  use  of  the  trade- 
mark by  another  manufacturer  who  in  good 
faith  had  built  up  an  extensive  trade  in  those 
states  so  that  the  trade-mark  had  come  to  mean 
its  flour.— Hanover  Star  Milling  Co.  v.  Metcalf, 
36  S.  Ct  357,  240  U.  S.  403,  60  L.  Ed.' 713, 
reversing  decree  Metcalf  v.  Hanover  Star  Mill- 
ing Co.,  204  F.  211,  122  C.  C.  A.  483,  and  af- 
firming decree  Hanover  Star  Milling  Co.  v. 
Allen  &  Wheeler  Co.,  208  P.  513,  125  C.  C.  A. 
515. 


^=»32.  Abandonment     and     eztinsnisli- 
ment. 

See  46  Cent.  Dig.  Trade-Marks,  I  86. 

The  supposition,  on  the  part  of  a  foreign 
owner  of  a  trade-mark,  that  a  person  having 
the  exclusive  contract  for  the  sale  of  his  goods 
in  this  country  will  protect  it  against  infrin- 
gers, but  who  is  not  authorized  to  abandon  it, 
will  not  relieve  him  from  the  effect  of  his  lach- 
es when  infringers  are  allowed  to  use  the  word 
for  many  years,  until  it  becomes  a  generic 
name.  Decree,  91  F.  536,  33  C.  C.  A.  291,  re- 
versed.—Saxlehner  V.  Eisner  &  Mendelson  Co., 
21  S.  Ct.  7,  179  U.  S.  19,  45  L.  Ed.  60. 

An  abandonment  of  a  trade-mark  by  a  par- 
ty having  exclusive  sale  of  the  goods  to  which 
it  was  applied,  under  a  contract  with  the  own- 
er, which  he  reserved  the  right  to  cancel  upon 
notice,  is  not  binding  upon  him  unless  it  was 
done  with  his  knowledge  and  acquiescence. — ^Id. 

Failure  to  prevent  others  from  appropriat- 
ing the  word  "Hunyadi"  as  a  name  for  mineral 
waters  until  it  had  become  a  generic  name  does 
not  show  an  abandonment  of  the  right  of  the 
owner  of  a  trade-mark  in  that  word,  when  he 
made  everjr  effort  in  his  power  to  put  a  stop  to 
the  use  of  it  by  other  persons. — Id. 

To  establish  the  defense  of  abandonment,  it 
is  necessary  to  show,  not  only  acts  indicating  a 
practical  abandonment,  but  an  actual  intent  to 
abandon,  since  acts  which,  unexplained,  would 
be  sufiicient  to  establish  an  abandonment,  may 
be  answered  by  showing  that  there  never  was 
an  intention  to  give  up  and  relinquish  the  right 
claimed.— Id. 

The  laches  of  the  owner  of  a  trade-mark 
in  the  word  "Hunyadi"  is  sufficient  to  defeat 
his  rights  therein  when,  by  20  years  of  inaction, 
he  has  permitted  the  use  of  the  word  by  infrin- 
gers in  this  country,  who  have  been  using  it 
under  licenses  from  the  Hungarian  government, 
until  the  name  has  become  generic  as  indicative 
of  the  whole  class  of  medicinal  waters  for  which 
it  is  used. — Saxlehner  v.  Eisner  &  Mendelson 
Co.,  21  S.  Ct.  7,  179  U.  S.  19,  45  L.  Ed.  60, 
reversing  decree,  91  F.  536,  33  C.  C.  A.  291 ; 
Same  v.  Nielsen,  21  S.  Ct.  16,  179  U.  S.  43, 
45  L.  Ed.  77,  reversing  decree,  91  F.  1004,  34  C. 
C.  A.  690. 

Equity  will  not  enforce  the  ri|;ht  to  an  ex- 
clusive use  of  the  word  "Vichy"  in  connection 
with  nrineral  waters,  which  by  long  adverse 
use  has  become  generic,  as  against  persons 
using  that  word  to  denote  a  water  not  drawn 
from  springs  in  a  commune  in  France  of  that 
name,  where  no  attempt  whatever  was  made 
to  simulate  the  labels  on  the  imported  water, 
and  the  two  waters  not  only  differ  in  their  in- 
gredients and  taste,  but  one  is  a  still,  and  the 
other  is  an  effervescing,  water.  Decree,  107 
F.  459,  46  C.  C.  A.  418,  65  L.  R.  A.  830,  af- 
firmed.—Irfi  Republique  Frangaise  v.  Saratoga 
Vichy  Spring  Co.,  24  S.  Ct.  145,  191  U.  S.  427, 
48  L.  Ed.  247. 

The  liquidation  in  the  French  courts  of  the 
properties  of  the  Carthusian  monks  who  had 
long  made  a  liqueur  by  a  secret  process  at  their 
monastery  of  La  Grande  Chartreuse  did  not 
invest  the  liquidator  with  foreign  trade-mark 
rights,  so  as  to  preclude  the  monks, .after  they 
have  removed  to  Spain,  where  they  still  make 
and  sell  the  liqueur  in  accordance  with  the 
original  secret  formula^  from  obtaining  relief 
against  unfair  competition  or  the  infringement 
of  their  register  of  trade-marks  in  thei  United 
States  by  the  French  liquidator  or  those  claim- 
ing under  him.— (1911)  Baglin  v.  Cusenier  Co., 
31  S.  Ct.  669,  221  U.  S.  580,  55  L.  Ed.  863, 
reversing  decree  (1908)  164  F.  25,  90  C.  C.  A. 
499. 

The  adoption  by  the  Carthusian  monks 
after  their  expulsion  from  France  and  removal 
to  Spain,  of  a  new  designation  for  the  liqueur 
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manufactured  by  them  according  to  a  secret 
process  is  not  such  an  abandonment  of  their  old 
marks  as  will  preclude  relief  against  infringe- 
ment in  the  United  States  by  the  French  liq- 
uidator of  their  properties,  or  those  claiming 
under  him,  whore  such  change  was  made  in 
order  to  save  the  French  market  for  their 
product,  and  they  have  continuously  asserted 
their  rights  against  infringers.— Id. 

^=s»33.  Assignaliillty  of  trade-uarks  in 
Keneral, 

See  46  Cent  Dig.  Trade-MarkB,  9  S7. 

The  fact  that  a  trade-mark  bears  the  own- 
er's name  and  portrait  does  not  render  it  unas- 
signable.—Dr.  S.  A.  Richmond  Nervine  Co.  v. 
Richmond,  159  U.  S.  293,  16  S.  Ct.  30,  40  L. 
Ed.  156. 

^=s>34»  Requisites    and    Talidity    of    asl- 
sigiunentfl* 

See  46  Cent  Dig.  Trade-Marke,  9  S8. 

The  inventor  of  a  proprietary  medicine  or- 
ganized a  corporation,  to  which  he  conveyed  the 
property  therein,  together  with  the  trade-mark 
previously  used  by  him  in  connection  with  it. 
He  was  made  general  manager  of  the  company, 
with  a  salary,  and,  after  operating  the  business 
for  some  time,  devised  a  new  trade-mark  consist- 
ing of  a  portrait  of  himself,  surrounded  by  four 
hemispheres,  in  connection  with  his  own  name. 
This  was  adopted  by  the  corporation,  and  en- 
gravings of  it  made,  and  a  large  number  of 
cartoons  and  wrappers  purchased.  Bottles  were 
also  ordered,  having  the  trade-mark  blown  in 
them.  These  were  all  paid  for  with  the  com- 
pany's funds,  and  charged  to  its  expense  ac- 
count. Circulars  were  sent  out  to  tne  trade, 
giving  notice  of  the  change,  and  stating  that 
It  would  go  into  effect  on  the  1st  of  May  fol- 
lowing. On  the  13th  of  May  the  corporation 
made  an  assignment  for  the  benefit  of  creditors. 
Held,  that  at  that  time,  although  no  formal  as- 
signment of  the  trade-mark  had  been  made  to 
the* corporation  by  the  designer,  it  was  never- 
theless the  owner  thereof,  and  the  property  in 
the  same  passed  to  the  assignee,  and  to  a  subse- 
quent purchaser  from  him.— Dr.  S.  A.  Richmond 
Nervine  Co.  v.  Richmond,  159  U.  S.  293,  16  S. 
Ct.  30,  40  L.  Ed.  155. 

^s»36.   CliaiiLse  in  or  dissolntion  of  part- 
nership. 

See  46  Cent  Dig.  Trade-Marks,  9  4L 

A  retiring  partner,  who  assents  to  the  con- 
tinuation of  the  business  by  the  other  partners 
at  the  same  place  and  under  the  same  name, 
retains  no  interest  in  the  good  will,  such  as 
will  give  him  a  right  to  use  a  trade-mark  be- 
longing to  the  firm,  especially  where  the  evi- 
dence tends  to  show  that  it  was  verbally  agreed 
that  he  surrendered  all  interest  in  the  trade- 
mark.—Menendez  V.  Holt,  128  TJ.  S.  514,  9  S. 
Ct.  143,  32  L.  Ed.  526,  affirming  decree  (C.  C.) 
Holt  V.  Menendez,  23  F.  869. 

^=s>37.  Insolvenoy  or  bankmptoy. 

See  46  Cent  Dig.  Trade- Marks,  9  42;   4  Cent  Dig. 
Assign,  f.  b.  c.  9  629 ;    28  Cent  Dig.  Insolv.  9  68. 

The  inventor  of  a  proprietary  medicine  oi> 
ganized  a  corporation,  to  which  he  conveyed 
the  property  therein,  together  with  the  trade- 
mark previously  used  by  him  in  connection 
with  it  He  was  made  general  manager  of  the 
company,  ^dth  a  salary,  and,  after  operating 
the  business  for  some  time,  devised  a  new  trade- 
mark, consisting  of  a  portrait  of  himself,  sur- 
rounded by  four  hemispheres,  in  connection 
with  his  own  name.  This  was  adopted  by  the 
corporation,  and  engravings  of  it  made,  and  a 
large  number  of  cartoons  and  wrappers  pur- 
chased. Bottles  were  also  ordered,  having  the 
trade-mark  blown  in  them.  These  were  all  paid 
for  with  the  company's  funds,  and  charged  to 
its  expense  account  Circulars  were  sent  out 
to  the  trade,  giving  notice  of  the  change,  and 


stating  that  it  would  go  into  effect  on  the  Ist  of 
May  following.  On  the  13th  of  May  tiie  corpo- 
ration made  an  assignment  for  the  benefit  of 
creditors.  Held^  that  at  that  time,  although  no 
formal  assignment  of  the  trade-mark  had  been 
made  to  the  corporation  by  the  designer,  it  was 
nevertheless  the  owner  thereof,  and  the  property 
in  the  same  passed  to  the  assignee,  and  to  a 
subsequent  purchaser  from  him.— Dr.  S.  A. 
Richmond  Nervine  Co.  v.  Richmond,  159  U.  S. 
293,  16  S.  Ct.  30,  40  li.  Ed.  155. 

m.   REGISTRATION,  REOUUkTIOX, 
AND  OFFENSES. 

^=943.  Riglit  to  registration. 
See  46  Cent  Dig.  Trade-Marks,  99  48»  #• 

Marks  which,  like  ordinary  surnames,  are 
not  the  subject  of  exclusive  appropriation  as 
a  common-law  trade-mark,  can  be  registered  as 
trade-marks  under  the  Act  of  Feb.  20,  1905, 
§  5,  proviso  4,  when  in  actual  and  exclusive  use 
for  ten  years  next  preceding  the  passage  of  the 
act. — Thaddeus  Davids  Co.  v.  Davids,  34  S. 
Ct  648,  233  U.  S.  461,  58  L.  Ed.  1040,  Ann. 
Cas.  1915B,  322,  reversing  decree  192  F.  915, 
114  C.  C.  A.  355. 

^=»45.   Effect  of  registration* 

See  46  Cent  Dig.  Trade-Marks,  99  BS,  61. 

One  who,  by  10  years,  actual  and  exclusive 
use,  is  entitled  under  Act  February  22,  1905, 
I  5,  proviso  4,  to  register  as  a  trade-mark  a 
mark  not  subject  to  appropriation  by  the  com- 
mon-law trade-mark,  becomes  on  registration 
the  owner  of  the  trade-mark  entitled  to  the 
protection  given  by  sections  16  and  19.— Thad- 
deus Davids  Co.  v.  Davids,  34  S.  Ct  648,  233 
U.  S.  461,  58  U  Ed.  1046,  Ann.  Cas.  1915B. 
322,  reversing  decree  192  F.  916,  114  C.  C.  A 
355. 

The  protection  against  colorable  imitation 
given  to  owner  of  registered  trade-mark  by  Act 
Feb.  20,  1905,  §  16,  includes  trade-marks  regis- 
terable  under  fourth  proviso  by  virtue  of  the 
ten-year  clause,  though  not  subject  to  appropria- 
tion as  a  common-law  trade-mark  if  not  used 
contrary  to  section  21  in  unlawful  business  or 
with  intent  to  deceive.— Id. 

rV.   INFRINGEMENT  AND  UNFAIR 
COMPETITION. 

(A)  WHAT  CONSTITUTES  INFRINGE- 
MENT. 

^=s>55.  KnowIedKe  or  intent* 

See  46  Cent  Dig.  Trade-Marks,  9  63. 

The  infringer  of  a  trade-mark  is  not  exon- 
erated from  liability  to  a  suit  *for  an  injunction 
by  reason  of  the  fact  that  he  acted  innocently.— 
Saxlehner  v.  Siegel-Cooper  Co.,  21  S.  Ct  16, 
179  U.  S.  42,  45  Ia  Ed.  77. 

^=956.  Imitation. 

See  46  Cent  Dig.  Trade-Marks,  H  66-74;   15  Cent 
Dig.  Damag.  S  196. 


— -  In  Keneral. 

See  46  Cent.  Dig.  Trade-Marks.  I  65. 

It  is  no  defense  that  the  name  of  one  of  the 
infringing  firm  accompanied  the  brand  on  the 
goods  sold  by  them,  instead  of  the  name  of 
complainants.— Menendez  v.  Holt.  128  U.  S.  514, 
9  S.  Ct.  143,  32  L.  Ed.  526  affirming  decree 
(C.  C.)  Holt  V.  Menendez,  23  F.  869. 

The  use  of  one  only  of  the  words  whick 
constitute  a  trade-mark  may  be  suffident  to  con- 
stitute an  infringement,  without  appropriating 
all  the  words  included  in  it-  Decree  91  P. 
536,  33  C.  C.  A.  291,  rever8e<l.— Saxlehnw  v. 
Eisner  &  Mendelson  Co.,  21  8.  Ct  7»  179  U.  & 
19,  45  L.  Ed.  60. 
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—  Mark*,  deTlees»  or  wjmhohu 

See  46  Cent  Dig.  Trade-Marks.  SS  M,  67. 

Complaioant  marks  its  plug  tobacco  with 
a  star  of  tin,  a  half  inch  in  diameter,  having  a 
hole  in  the  center.  Defendant  affixes  to  its 
plug  tobacco,  which  differs  in  size  and  weight 
from  that  of  complainant,  a  ronnd  piece  of 
gilded  paper,  three-fourths  of  an  inch  in  diame- 
ter, having  on  it  a  red  star,  under  which  is  the 
word  "Light,"  representing  the  word  "Star- 
light,** wluch  distinguishes  it  from  defendant's 
"Moonlight"  and  "Sunlight"  tobacco;  and  on 
one  side,  also,  is  the  word  "Trade,**  and  on  the 
other,  the  word  "Mark."  There  is  no  evidence 
of  actual  deception.  JTeid,  that  defendant's 
mark  is  not  calculated  to  mislead.— Liggett  & 
Myers  Tobacco  Co.  v.  Finzer,  128  U.  S.  182, 
9  S.  Ct.  60,  32  L.  Ed.  395. 

Where  one  making  sewing  machines  placed 
thereon  a  device  calculated  and  intended  to 
lead  the  public  to  think  that  they  were  made 
by  the  company  engaged  in  the  manufacture  of 
sewing  machines  bearing  similar  marks,  it  is 
immaterial  that  he  used  on  his  machines  the 
words  "New  York  S.  M.  Mfg.  Co.  Warranted,** 
while  the  name  of  the  company,  which  was  plac- 
ed by  it  on  its  machines  in  the  same  place,  was 
"The  Singer  Manufacturing  Co."— Singer  Mfg. 
Co.  V.  Bent,  163  U,  S.  205,  16  S.  Ct.  1016,  41 
L.  Ed.  131,  reversing  decree  (C.  C.)  41  F.  214. 

A  mark  consisting  of  a  surname  registered 
by  virtue  of  the  ten-year  clause  of  Act  Feb.  20, 
1905,  I  5,  proviso  4,  is  not  imitated  contrary  to 
section  16,  where  a  person  bearing  the  same 
name  uses  it  in  his  own  business,  though  deal- 
ing in  similar  goods,  when  not  used  in  a  man- 
ner to  mislead  as  to  the  ownership  of  the  goods. 
— ThaddeuR  Davids  Co.  v.  Davids,  34  S.  Ct.  648, 
233  TJ.  S.  461,  58  L.  Ed.  1046,  Ann.  Cas.  1915B, 
322,  reversing  decree  192  F.  915.  114  C.  O.  A. 
355. 

^=>59.  — *-  Ifames. 

See  46  Cent.  Dig.  Trade-Marks,  88  68-72. 

One  using  the  generic  name  of  the  article 
after  the  expiration  of  the  patent  must  do  so  in 
such  a  way  as /not  to  deprive  others  of  their 
rights,  or  to  deceive  the  public,  and  therefore, 
must  accompany  the  name  with  such  indications 
that  the  article  is  of  his  manufacture  as  will 
unmistakably  inform  the  public  of  that  fact — 
Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S. 
169,  16  S.  Ct.  1002,  41  L.  Ed.  118,  reversing 
decree  (C.  C.)  41  F.  208. 

The  trade-mark  "Davids"  being  a  surname 
registered  under  the  10-year  clause  of  Act  Feb. 
20,  1905.  $  5,  proviso  4,  placed  at  the  top  of  a 
registrant's  labels  on'  ink  manufactured  by  it, 
is  imitated  contrary  to  section  16  by  persons 
bearing  the  same  surname  who  put  "C.  T.  Da- 
vids^* in  the  same  position  on  their  ink  labels 
and  at  the  bottom  thereof  put  "Davids  Mfg.  Co.** 
— Thaddeus  Davids  Co.  v.  Davids.  34  S.  Ct. 
648,  2.^3  XT.  S.  461,  58  L.  Ed.  1046,  Ann.  Cas. 
1915B.  322,  reversing  decree  192  F.  915,  114  C. 

^=»60.  — —  Paokases,  bottles,  wrappers, 
or  labels. 

See  46  Cent.  Dig.  Trade-Marks.  If  7S,  7i. 

Liability  for  infringement  of  a  label  and 
bottle  is  not  avoided  by  the  infringer's  use  of 
an  additional  label  which  is  a  mere  importer*s 
private  mark.  Decree  91  F.  536,  33  C.  C.  A. 
291,  reversed.— Saxlehner  v.  Eisner  &  Mendelson 
Co.,  21  S.  Ct  7,  179  U.  S.  19,  45  L.  Ed.  60. 

^=»61.  Use  of  trade-mark  or  trado-aaino 
for  different  goods. 

See  46  Cent.  Dig.  Trade-Marks,  8  76. 

The  French  liquidator  of  the  properties  of 
the  Carthusian  monks  of  the  monastery  of  I^a 


Grande  Chartreuse,  or  those  claiming  under 
him,  may  not  use  the  word  "Chartreuse,**  the 
monks*  trade-mark  for  a  liqueur  made  and  sold 
b^  them  in  connection  with  the  sale  in  th<^ 
United  States  of  a  liqueur  not  made  by  the 
monks,  as  the  name  of,  or  as  descriptive  of, 
the  liqueur,  or  without  clearly  distinguishing 
it  from  the  monks*  product. — (1911)  Baglin  v. 
Cusenier  Co.,  31  S.  Ct.  669,  221  U.  S.  680, 
55  L.  Ed.  863,  reversing  decree  (1906)  164 
F.  25,  90  C.  C.  A.  499. 

^=»65.  Deception  of  publio. 

See  46  Cent  Dig.  Trade-Marks,  S  64. 

The  imitation  which  under  Act  Feb.  20, 
1905,  S  16,  is  an  infringement  of  a  registered 
trade-mark  must  be  calculated  to  mislead  the 
public  as  to  the  origin  of  the  goods,  where  the 
mark  could  only  have  been  registered  under 
fourth  proviso  of  section  5  as  having  been 
in  actual  and  exclusive  use  for  ten  years. — Thad- 
deus Davids  Co.  v.  Davids,  34  S.  Ct.  648,  23:^ 
U.  S.  461,  58  L.  Ed.  1046,  Ann.  Cas.  1915B,  322, 
reversing  decree  192  F.  915,  114  C.  C.  A.  355. 

(B)  WHAT  COMPETITION  UNLAWFUL. 

^=968.  Nature  of  unfair  eompetitioii. 

See  46  Cent.  Dig.  Trade-Marks,  |  79. 

Complainants  sold  a  medicine  called 
"Brown's  Iron  Bitters,**  compounded  by  on*? 
Brown,  and  defendants  subsequently  began  to 
sell  a  medicine  called  "%'Own*s  Iron  Tonic,** 
prepared  under  a  different  formula  by  another 
Brown,  who  in  good  faith  gave  it  his  name. 
The  bottles,  wrappers,  and  labels  of  defendants 
bore  no  resemblance  to  those  of  the  complainant, 
and  the  medicine  itself  was  distinguished  from 
that  manufactured  by  complainants  in  circulars 
issued  by  defendant.  Held  that,  as  there  was 
no  evidence  of  fraud  or  intent  to  deceive  tho. 
public,  there  is  nc^  ground  for  equitable  relief.— 
Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  540, 
11  S.  Ct.  625,  35  Jj.  Ed.  247,  affirming  decree 
(C.  C.)  31  F.  453. 

Plaintiffs  obtained  a  patent  for  an  embossed 
design  which  they  placed  on  the  ends  of  spools 
containing  their  thread.  Held  that,  after  the 
patent  expired  and  the  design  became  common 
property,  they  were  not  entitled  to  relief  against 
defendsmts,  who  used  a  similar  design  on  their 
spools  on  the  ground  of  their  prior  monopoly.— 
Coats  V.  Merrick  Thresd  Co.,  149  F.  S.  562,  1*? 
S.  Ct.  966,  37  I^  Ed.  847,  affirming  decree  (C. 
C.)  36  F.  324,  1  L.  R.  A.  616. 

^=»70.  Imitation  or  siiniilatioiu 

See  46  Cent.  Dig.  Trade-Marks,  9  81. 

Plaintiffs  sell  their  six-cord  sewing  thread 
on  wooden  spools  containing  200  yards  each, 
upon  the  head  of  which  appears  a  circular  label 
having  a  gold  border,  on  which  are  the  firm 
name  and  the  words  "Best  Six  Cord,'*  and  a 
dark  center,  on  which  appear  the  figures  and 
words  *'200  Yds.,"  in  light  gold  color.  Since 
1873  they  have  embossed  on  the  space  surround- 
ing the  label,  which  is  the  color  of  the  natural 
wood,  the  number  of  the  thready  with  interven- 
ing spaces  filled  with  crossed  lines.  A  patent 
was  granted  for  this  embossed  design  in  1870. 
which  expired  in  seven  years.  Defendants  sold 
their  thread  on  similar  spools,  having  a  similar 
label,  on  the  border  of  which  appears  only  the 
firm  name,  while  the  words  *'Best  Six  Cbrd" 
appear  in  the  center  of  the  label,  inclosing  a 
star,  with  the  number  of  the  thread  below.  The 
number  of  the  thread  was  also  embossed  on  the 
edge  of  the  head  surrounding  the  label,  with 
stars  in  the  intervening  spaces.  It  was  shown 
that  black  and  gilt  labels  had  been  used  by  other 
makers  for  n^ny  years  on  six-cord  thread,  with- 
out objection  from  plaintiffs,  and  to  such  an 
extent  that  the  public  would  not  accept  as  six- 


This  Digest  is  compiled  oa  the  Key-Number  System.   For  ezplanatioa,  see  pace  iii* 


^=»70 


TRADE-MARKS  AND  TRADE-NAMES,  IV  (B)        t8up.Ct.Dlg.— Pa«e  IWfl 


<;ord  thread  any  otherwise  labeled;  and  it  was 
also  shown  that  defendants'  general  advertising 
devices,  and  the  packages  in  which  their  spools 
were  packed,  were  so  different  from  those  used 
by  plaintiffs  that  it  would  be  impossible  to  mis- 
take the  one  for  the  other.  Held,  that  defend- 
ants' label  does  not  amount  to  a  representation 
that  their  thread  is  that  of  the  plaintiffs,  so 
as  to  entitle  the  latter  to  an  injunction. — Coats 
V.  Merrick  Thread  Co..  149  U.  S.  502.  13  S.  Ct. 
966,  37  U  Ed.  847.  affirming  decree  (C.  O.)  36 
F.  324,  11a  R.  A.  616. 

The  owner  of  a  trade-mark  or  trade-name 
in  the  words  "Hunyadi  Janos,*'  for  a  natural 
bitter  water,  is  not  entitled,  in  the  absence  of 
fraud  or  unfair  competition,  to  enjoin  a  manu- 
facturer of  an  artificial  bitter  water  from  adver- 
tising and  labeling  the  product,  "Artificial  Hun- 
yadi "—especially  since  the  word  **Hunyadi"  has 
become  a  generic  name  for  mineral  waters  of  a 
certain  type,  coming  from  a  more  or  less  exten- 
sive district,  if  not  from  anywhere  in  Hungary. 
Decree  (1007)  157  F.  745,  85  C.  C.  A.  321,  af- 
firmed.—Saxlehner  V.  Wasmer,  30  S.  Ct.  298, 
216  U.  S.  375,  54  U  Ed.  525. 

A  manufacturer  of  roofing  under  the  name 
of  "Ruberoid"  does  not  make  out  a  case  of 
unfair  competition  against  another  manufac- 
turer of  roofing  using  the  word  "Rubbero"  to 
designate  its  product,  where  the  only  imita- 
tion by  the  latter  of  the  former's  goods  lies 
in  the  similarity  of  names,  since  to  grant  eq- 
uitable relief  in  suc^  case  would  be  to  ^ive  the 
full  effect  of  a  trademark  to  a  word  which  can- 
not be  appropriated  as  such. — (1911)  Standard 
Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co.,  31  S. 
Ct.  456,  220  U.  S.  446,  55  L.  Ed.  536,  affirming 
decree  (1908)  Trinidad  Asphalt  Mfg.  Co.  v. 
Standard-Paint  Co.,  163  F.  977,  90  C.  0.  A.  195. 

Manufacturer  who  had  built  up  extensive 
trade  for  flour  labeled  "Tea  Rose,"  so  that  those 
words  had  come  to  mean  its  flour,  held  entitled, 
irrespective  of  technical  trade-mark  rights,  to 
enjoin  sales  by  rival  manufacturer  in  packages 
so  closely  resembling  its  packages  that  they 
were  calculated  to  deceive  ordinary  and  casual 
purchasers. — Hanover  Star  Milling  Co.  v.  Met- 
calf,  36  S.  Ct.  357,  240  U.  S.  4&,  60  L.  Ed. 
713,  reversing  decree  Metcalf  v.  Hanover  Star, 
Milling  Co.,  204  F.  211,  122  C.  C.  A.  483,  and 
affirming  decree  Hanover  Star  Milling  Co.  v. 
Allen  &  Wheeler  Co.,  208  F.  513,  125  C.  O.  A. 
515. 

^=97 1*  Use  of  trade-mark  or  trade-name 
for  purpose  of  oompetition. 

See  46  Cent.  Dig.  Trade-Marks,  fi  82. 

Using  the  name  of  a  manufacturer  of  pills 
under  a  secret  formula  upon  pills  made  by  a 
competitor  is  not  saved  from  being  unfair  be- 
cause it  is  accompanied  by  a  statement  that 
the  latter  makes  the  pills,  even  if  it  be  con- 
ceded that  he  is  using  the  other's  formula.— 
(1911)  Jacobs  V.  Beecham,  31  S.  Ct.  555,  221 
U.  S.  263,  55  L.  Ed.  729.  affirming  decree  (1908) 
Beccham  v.  Jacobs,  159  F.  129,  86  G.  C.  A. 
623. 

^=>73.   BiKlit  to  use  of  name* 

See  46  Cent.  Dig.  Trade-Marks,  fi  84. 

A  manufacturer  of  typewriters  under  the 
names  "Remington"  and  "Remington  Stand- 
ard" ia  not  entitled  to  protection  against  the 
adoption  by  i)ersons  bearing  respectively  the 
Burnames  "Remington"  and  "Sholes*^  of  the 
name  "Remington-Sholes"  for  their  typewrit- 
ers, and  the  giving  of  that  name  to  the  cor- 
poration farmed  for  their  manufacture  and 
sale,  where  the  only  confusion  in  the  minds  of 
the  public  as  to  the  origin  of  the  product  re- 
sults from  the  similarity  in  napies,  and  not 
from  the  manner  of  their  use.— .Howe  Scale  Co. 
of  1880  V.  Wyckoff,  Seamans  &  Benedict,  25  S. 
Ct.  009.  198  IT.  S.  118,  40  L.  Kd.  072,  reversing 
decree  Wyckoff,  Seamans  &  Benedict  T.  Uowe 


Scale  Co.  of  1886,  122  F.  348,  .58  C.  C.  A.  510. 
which  reverses  (C.  C.)  Wyckoff  v.  Howe  Scale 
Co.  of  1886,  110  F.  520. 

Unfair  competition  does  not  arise  out  of 
the  use  in  a  corporate  name  of  the  surnames 
of  one  or  more  of  the  incorporators,  where 
such  use  by  the  individuals  themselves  or  in  a 
partnership  would  not  be  open  to  that  charge. 
— Id. 

The  successor  to  the  business  and  good  will 
of  a  safe  and  lock  company,  with  the  right  to  tise 
the  surname  of  the  founoer,  which  has  a  com- 
mercial value,  while  entitled  to  protection 
against  the  use,  in  the  sale  of  safes  made  by  the 
sens  of  such  founder,  who  were  members  of  the 
original  corporation,  of  any  name,  mark,  or 
advertisement^  indicating  that  the  seller  is  the 
successor  of  the  original  company,  or  that  its 
goods  are  the  product  of  that  company  or  its 
successors,  and  against  any  interferences  with 
the  good  will,  cannot  have  an  injunction  totally 
restraining  the  use  of  such  surname,  and  thus 
interfering  with  the  right  of  the  founder's  sons 
to  continue  in  the  safe  business  and  use  their 
own  name  in  so  doing,  after  being  released  from 
their  contract  obligation  not  to  euga^^e  in  any 
competing  business  east  of  the  Mississippi  river 
for  a  limited  time.  Decree,  Hall  Safe  &  Lock 
Co.  V.  Herring-HaU-Marvin  Safe  Co.  (1906)  143 
F.  231,  74  C.  C.  A.  361,  reversed.— Donnell  v. 
Herring-Hall-Marvin  Safe  Co.,  28  S.  Ct.  288, 
208  U.  S.  267,  52  L.  Ed.  481. 

The  purchaser  of  all  the  property  and 
assets  as  a  going  concern,  together  with  the 
business,  good  will,  and  trade  rights  of  a  safe 
and  lock  manufacturing  company  which  was  to 
wind  up  its  affairs,  has  the  right  to  use  the 
surname  of  the  founder,  where  that  name  had 
acquired  a  commercial  value,  and  to  be  protected 
by  an  injunction  against  a  rival  safe-making 
corporation  organized  by  the  sons  of  the  found* 
er,  who  were  members  of  the  original  corpora- 
tion, forbidding  the  use  of  the  surname  of  sucli 
founder,  either  alone  or  in  combination,  in  the 
corporate  name,  on  safes,  or  in  advertisements, 
unless  accompanied  by  information  that  the  cor- 
poration is  not  the  original  corporation  or  its 
successor,  or  that  the  article  is  not  the  product 
of  such  original  company  or  its  successor. 
Judgment,  HalFs  Safe  Co.  v.  Herring-HaU-Mar- 
vin Safe  Co.  (1906)  146  F.  37,  76  C.  C.  A.  495, 
14  U  R.  A.  (N.  S.)  1182,  modified.— Herring- 
Hall-Marvin  Safe  Co.  V.  HaU's  Safe  Co..  28  S. 
Ct.  350,  208  U.  S.  554,  52  L.  Ed.  616. 

A  later  competitor  whose  use  of  his  own 
name  on  his  goods  will  lead  the  public  to  under- 
stand the  goods  are  the  product  o(  an  established 
firm  known  under  that  name  must  take  rea- 
sonable precautions  to  prevent  mistake. — L.  E. 
Waterman  Co.  v.*  Modern  Pen  Co.,  35  S.  Ct,  91. 
235  U.  S.  88,  59  L.  Ed.  142,  affirming  decree  197 
F.  534,  117  C.  C.  A.  30. 

A  corporation  long  engaged  in  the  sale  of 
fountain  pens  as  "Waterman's"  and  "Water- 
man's IdeaV*  under  the  name  of  "L*.  E.  Water- 
man Co.,"  the  origin  of  whose  product  is  con- 
fused by  the  use  of  the  name  "Waterman"  In 
connection  with  the  fountain  pen  business  by 
the  selling  agent  of  a  firm  palling  itself  "A.  A- 
Waterman  &  Co.,"  deriving  its  name  from  a 
man  who  started  in  business  long  after  the  first 
corporation,  will  be  protected  against  such  use 
except  in  the  form  "Arthur  A.  Waterman  A 
Co."  with  the  suffix  "Not  connected  with  the  Ij. 
E.  Waterman  Co."  prominently  displayed.— Id. 

The  right  of  a  later  competitor  to  use  his 
own  name  on  bis  goods  if  he  does  not  lead  the 
public  to  believe  that  they  are  the  product 
of  an  already  well  established  concern  may  be 
transferred  to  a  partnership  with  whatever  good 
will  the  assignee  has,  though  by  the  partner- 
ship agreement  he  is  only  to  remain  a  part- 
ner a  little  over  a  year  and  then  start  a  busi- 
ness in  a  Western  territory  or  to  become  selling 
agent  for  such  territory.— Id. 
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^=:»75«  Deceptiom  of  pnlilie. 

See  46  Cent  Dig.  Trade-Marks,  9  86. 

An  injunction  against  the  use  of  terras 
which  cannot  be  protected  as  trade-marks  will 
not  be  granted  where  it  does  not  appear  that 
defendant  has  thereby  represented  to  the  public 
that  the  goods  sold  by  him  are  those  manu- 
factured by  plaintiff,  but  has  persistently 
warned  thepublic  that  it  has  no  count*  tion  with 
plaintiff.— Groodyear's  Rubber  Mfg.  Co.  v,  Good- 
year Rubber  Co.,  128  U.  S.  598,  9  S.  Ct.  166, 
32  I4,  Ed.  535,  reversing  decree  Goodyear  Rub- 
ber Co.  V.  Goody  ear's  Rubber  Mfg.  Co.  (C.  C.) 
21  F.  276. 

A  trade-mark  cannot  be  acquired  in  the 
letters  "LL,"  as  applied  to  sheetings,  the  letters 
being  used  to  signify  a  particular  grade  of 
sheetings;  and  the  fact  that  plaintiff  has  used 
those  letters  for  many  years  on  its  sheetings 
does  not  entitle  it  to  injunction  against  another 
corporation  which  uses  them  on  its  sheetings, 
on  the  ground  of  defendant's  fraud  by  selling  Its 
goods  as  those  of  plaintiff,  where  the  brands  are 
entirely  dissimilar  in  appearance,  and  there  is 
no  evidence  of  fraudulent  intent — Lawrence 
Mfg.  Co.  V.  Tennessee  Mfg.  Co.,  138  U.  S.  637, 
11  S.  Ct.  396,  34  L.  Ed.  997,  affirming  decree 
(C.  C.)  31  F.  776. 

Where  one  making  sewing  machines  placed 
thereon  a  device  calculated  and  intended  to  lead 
the  public  to  think  that  they  were  made  by  the 
company  engaged  in  the  manufacture  of  sewing 
machines  bearing  similar  marks,  it  is  immaterial 
that  he  uted  on  his  machines  the  words  "New 
York  S.  M.  Mfg.  Co.  Warranted,"  while  the 
name  of  the  company,  which  was  placed  by  it 
on  its  machines  m  the  same  place,  was  **The 
Singer  Manufacturing  Co." — Singer  Mfg.  Co. 
V.  Bent,  163  U.  S.  205,  16  S.  Ct  1016,  41  L. 
Ed.  131,  reversing  decree  (O.  C.)  41  F.  214. 

(C)  ACTIONS. 

Appellate  jurisdiction  of  Supreme  Court,  see 

Courts,  <e=»382,  383. 
District  in  which  action  must  be  brought,  see 

Courts,  «=>270. 
Jurisdiction  of  federal  courts,  see  Courts,  ^s» 

292. 
Laches,  See  ESquity,  ^=s>85. 

^=»80.   BtmtutciTj  provisions. 

Application  to  defeat  a  suit  for  infringement 
of  a  trade-mark  under  a  grant  from  the  Spanish 
governor  general,  of  the  rule  laid  down  by  the 
Philippine  Commission  Act  No.  666,  §  9,  denying 
recovery  if  complaining  party  is  guilty  of  im- 
posing on  the  public,  does  not  give  retroactive 
effect  as  against  such  grant,  contrary  to  gen- 
eral principles  of  interpretation  and  to  the 
treaty  of  Fans  of  April  11,  1899,  art.  13.— 
Ubeda  v.  Zialcita,  33  S.  Ct  165,  226  U.  S. 
452,  57  L.  Ed.  296. 

^=983.  Defenses. 

See  46  Cent  Dig.  Trade-Marks,  SI  M-97. 


—  In  general. 

See  46  Cent.  Dig.  Trade-Marks.  98  M,  97. 

It  is  no  defense  that  the  name  of  one  of  the 
infringing  firm  accompanied  the  brand  on  the 
goods  sold  by  them,  instead  of  the  name  of  com- 
plainants.—Menendez  V.  HoU,  128  U.  S.  514,  9 
S.  Ct  143,  32  L.  Ed.  526,  affirming  decree  Holt 
V.  Menendez  (C.  C.)  23  F.  869. 


—  Misrepresentations  of  plain- 
tiff. 

Bee  46  Cent  Dig.  Trade-Marks,  S  94. 

The  use  of  the  term  '*Syrup  of  Figs"  to 
designate  a  laxative  medicinal  preparation,  to- 
gether with  printed  statements  and  designs 
upon  the  bottles  containing  the  compound  and 


on  the  cartons  and  wrappers,  calculated  to  in- 
duce the  public  falsely  to  believe  that  fig  juice 
is  an  important  element  in  the  composition  of 
such  preparation,  whose  operative  laxative  ele- 
ment is  senna,  involves  such  deceit  and  mis- 
representation as  will  deprive  the  manufacturer 
of  equitable  relief  against  the  sale  by  another 
of  a  medicinal  preparation  named,  marked,  and 
packe<^.  in  imitation  of  the  older  medicine,  for 
the  purpose  and  with  the  design  and  intent  of 
deceiving  purchasers  and  inducing  them  to  buy 
the  new  preparation  instead  of  the  old  one. 
Decree  102  F.  334,  42  C.  C.  A.  383.  which  af- 
firms (D.  CJ  95  F.  132,  reversed.— Clinton  E* 
Worden  &  Co.  v.  CaUfornia  Fig  Syrup  Co.,  23 
S.  Ct.  161,  187  U.  S.  516.  47  L.  Ed.  282. 

The  use  of  the  word  "patent"  to  indicate 
a  medicine  made  by  a  secret  formula,  when 
the  medicine  is  in  fact  not  patented,  is  not 
such  fraud  as  defeats  the  right  of  the  manufac- 
turer to  relief  in  equity  against  unfair  com- 
petition.—(1911)  Jacobs  V.  Beecham.  31  S.  Ct. 
565,  221  U.  S.  263,  55  U  Ed.  729,  affirming 
decree  (1908)  Beecham  v.  Jacobs,  159  F.  129, 
86  C.  C.  A.  623. 

The  continued  use  of  circulars  and  labels 
which  suggest  the  foreign  origin  of  a  product, 
after  its  manufacture  had  been  begun  in  this 
country,  and  the  use  of  the  name  of  the  original 
proprietor  for  some  time  after  the  business  had 
been  transferred  to  his  son,  are  not  such  fr^ud 
as  defeats  the  righti  of  a  manufacturer  to  relief 
in  equity  against  unfair  competition.— Id. 

Prohibition  against  any  action  founded  on 
infringement  of  a  trade-mark  under  Philippine 
Commission  Act  No.  666,  S  9,  where  complain- 
ing party  is  guilty  of  imposition  on  the  public, 
defeats  an  infringement  suit  by  a  person  infring- 
ing an  earlier  trade-mark  of  a  third  person.— 
Ubeda  v.  Zialcita,  33  S.  Ct  165,  226  U.  S. 
452,  57  L.  Ed.  296. 

The  provisions  of  the  Philippine  Commis- 
sion Act  No.  666,  §  14,  making  Spanish  certifi- 
cate of  registration  of  a  trade-mark  conclusive 
evidence  of  title,  are  subject  to  section  9,  pro- 
hibiting actions  founded  on  infringement  of 
trade-mark  when  the  complaining  party  has 
been  guilty  of  imposing  on  the  public. — Id. 

The  display  on  hosiery  of  a  trade-mark  con- 
taining the  word  "Notaseme,'*  descriptive  of  the 
article,  amounts  to  a  misrepresentation,  where 
such  word  was  excluded  from  the  trade-mark 
as  registered.— Straus  v.  Notaseme  Hosiery  Co., 
36  S.  Ct.  288,  240  U.  S.  179,  60  L.  Ed.  590, 
reversing  decree  Notaseme  Hosiery  Co.  v. 
Straus,  215  F.  361,  131  C.  C.  A.  503. 


— —  Laclies. 

See  46  Cent.  Dig.  Trade-Marks,  |  96. 

The  right  to  an  injunction  against  the  in- 
tentional use  of  complainant's  trade-mark  is 
not  lost  by  laches,  though  the  infringement  be- 
gan in  1869,  and  the  action  was  not  brought 
until  1882,  especially  where  it  does  not  appear 
that  the  trade-mark  has  acquired  an  increas- 
ed value  from  defendant's  use ;  but  an  accoiint- 
ing  will  not  be  granted.— Menendez  v.  Holt,  128 
U.  S.  514,  9  S.  Ct.  143,  32  U  Ed.  526,  affirm- 
ing decree  Holt  v.  Menendez  (C.  C.)  23  F.  869. 

A  right  of  action  for  fraudulent  use  of  la- 
bels in  this  country  is  not  defeated  on  the 
ground  of  laches  by  failure  for  many  years  to 
assert  itj  when,  during  that  time,  the  owner 
was  making  repeated,  persistent,  and,  for  a  long 
time,  unsuccessful,  efforts  in  his  own  country  to 
establish  his  rights.— Saxlehner  v.  Eisner  & 
Mendelson  Co.,  21  S.  Ct.  7,  179  U.  S.  19,  45  L. 
Ed.  60,  reversing  decree  91  F.  536,  33  C.  C. 
A.  291;  Same  v.  Nielsen,  21  S.  Ct  16,  179 
U.  S.  43.  45  li.  Ed.  77,  reversing  decree  91  F. 
1004,  34  C.  C.  A.  690. 
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No  exemption  from  the  defenses  of  laches 
to  a  suit  by  the  French  Republic  and  its  lessee 
of  the  Vichy  sprintrs  to  enforce  an  exclusive 
right  to  the  use  of  the  word  "Vichy**  in  connec- 
tion with  mineral  waters  as  against  persons  us^ 
ing  that  word  to  denote  waters  not  drawn  from 
springs  in  the  commune  of  France  of  that  name 
was  effected  by  the  declaration  in  article  8  of 
the  treaty  with  France  of  June  11,  1887  (25 
Stat.  1376),  that  "the  commercial  name  shall  be 
protected  in  all  the  countries  of  the  Union 
without  obligation  of  deposit,  whether  it  forms 
part  or  not  of  a  trade  or  commercial  mark." 
Decree  107  F.  459.  46  C.  C.  A.  418,  65  L.  R. 
A.  830,  affirmed.— La  Republique  Francaise  v. 
Saratoga  Vichy  Springs  Co.,  24  S.  Ct  145,  191 
U.  S.  427,  48  L.  Ed.  247. 

^=s>0O.  Jnrisdiotion  and   venne. 

See  46  Cent  Dig.  Trade- Marks,  |  100. 

A  federal  court  has  no  jurisdiction  of  a  suit 
for  the  infringement  of  a  trade-mark  by  a  citi- 
zen of  the  same  state  as  the  complainant,  un- 
less such  infringement  consists  in  using  the 
trade-mark  by  the  defendant  upon  goods  in- 
tended to  be  transported  to  a  foreign  country 
or  used  in  lawful  commercial  intercourse  with 
an  Indian  tribe.— Ryder  v.  Holt,  128  U.  S.  525, 
9  S.  Ct.  145,  32  L.  Ed.  529. 

Act  March  3,  1881,  c.  138,  S  7,  21  Stat. 
503  [U.  S.  Comp.  St.  1901,  p.  3403],  conferring 
upon  the  United  States  courts  jurisdiction  over 
suits  arising  from  the  wrongful  use  of  a  trade- 
mark used  in  foreign  commerce,  does  not  im- 
pair the  jurisdiction  of  the  state  courts  over 
suits  for  the  infringement  of  trade-marks. — 
In  re  Keasbey  &  Mattison  Co.,  160  U.  S.  221, 
16  S.  Ct  273,  40  L.  Ed.  402. 

^=s»93«  Zhridenoe* 

See  46  Cent  Dig.  Trade-Marks,  ||  104-106. 

Conceding  the  burden  of  proof  to  rest  up- 
on the  manufacturer  of  a  medicine  under  a 
secret  formula,  when  suing  to  restrain  the  use 
of  his  trade-name  by  an  alleged  infringer,  to 
show  that  the  latter's  medicine  is  not  made  by 
his  formula,  there  is  at  least  a  prima  facie 
presumption  of  a  difference  between  the  two 
formulas.— (1911)  Jacobs  v.  Beecham,  31  S. 
Ct.  555,  221  U.  S.  263,  55  L.  Ed.  729,  affirm- 
ing decree  (1908)  Beecham  ▼.  Jacobs,  159  F. 
1^,  86  C.  C.  A.  623. 

The  burden  rests  upon  defendant  when  sued 
for  an  unfair  use  of  the  plaintiff's  trade-name 
to  justify  his  use  of  it— Id. 

^=»97«  Pemuunent  injnaetioii. 

See  46  Cent  Dig.  Trade-Marks,  88  110,  111. 

The  use  of  the  words  "Pfires  Chartreux" 
instead  of  "Carthusian  Monks"  in  following  the 
form  of  label  which  the  court  suggested  might 
properly  be  used,  printed  in  any  language,  as 
descriptive  of  the  liqueur  manufactured  by  those 
claiming  under  the  French  liquidator  of  the 
properties  of  the  Carthusian  monks  who  had  re- 
moved to  Spain,  and  were  there  continuing  to 
make  their  liqueur  under  th6  original  secret 
formula^  should  not  be  punished  as  a  contempt 
of  the  injunction  decree  granting  relief  to  the 
monks  against  unfair  competition  and  infringe- 
ment of  their  trade-marks.— (1911)  Baglin  v. 
Cusenier  Co.,  31  S.  Ct  669,  221  U.  S.  580,  55 
L.  Ed.  863,  reversing  judgment  (1908)  164  F. 
25,  90  C.  C.  A.  499. 

Owner  of  registered  trade-mark  in  the  eur- 
namie  "Davids,"  as  applied  to  inks,  held  entitled 
to  enjoin  persons  bearing  the  same  surname  and 
violating  Act  Feb.  20,  1905,  §  16,  against  color- 
able imitation  by  the  use  of  the  words  *i>avidH 
Mfg.  Co."  and  the  word  "Davids"  at  the  top 
of  their  labels  in  connection  with  the  Kale  of 
ink.— Thaddeus  Davids  Co.  v.  Davids,  34  S.  Ct 


648,  233  U.  S.  461,  68  L.  Ed.  1046,  Ann.  Gas. 
1915B,  322,  reversing  decree  192  F.  915,  114 
C.  C.  A.  355. 

All  the  protection  to  which  a  corporation 
long  engaged  in  selling  fountain  pens  as  "Wa- 
terman's" and  ".Waterman's  Ideal"  under  the 
name  of  "L.  E.  Waterman  (>>."  is  entitled 
against  the  use  of  the  name  "Waterman"  by  a 
selling  agent  of  a  firm  calling  itself  '*A.  A. 
Waterman  &  Co."  is  afforded  by  a  decree  per- 
mitting such  use  only  in  the  form  "Arthur  A. 
Waterman  &  Co."  with  the  suffix  "Not  connect- 
ed with  the  ti,  E.  Waterman  Co."  prominently 
displayed.— L.  E.  Waterman  Co.  v.  Modem  Pen 
Co.,  35  S.  Ct  91,  235  U.  S.  88,  59  L.  Ed. 
142,  affirmine  decree  197  F.  534,  117  O.  C. 
A.  30. 

^=>98.  Damaces  and  profits. 

See  46  Cent  Dig.  Trade-Marks,  8  112. 

Owner  of  valid  trade-mark  can  recover  prof- 
its acquired  by  infringer  from  infringing  sales. 
-Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  & 
Co.,  36  S.  Ct  269,  240  U.  S.  261.  60  L.  Ed. 
629,  affirming  decree  Wolf  Bros.  &  Co.  y.  Ham- 
ilton-Brown Shoe  Co.,  206  F.  611,  124  C.  C. 
A.  409. 

Impossibility  of  apportionment  betw^een 
profits  from  use  of  simulated  trade-mark  and 
those  due  to  intrinsic  merit  excuses  owner  of 
trade-mark  from  showing  what  part  of  in- 
fringer's profits  were  attributable  to  the  use  of 
the  infringing  mark. — Id. 

Unfair  imitation  of  a  lal)el  does  not  charge 
the  user  with  liability  for  profits,  where  the 
imitation  has  reference  to  a  device  which  by 
reason  of  misrepresentation  has  lost  its  protec- 
tion as  a  trade-mark. — Straus  v.  Notaseme  Hos- 
iery Co.,  36  S.  Ct  288,  240  U.  S.  179,  60  L. 
Ed.  590,  reversing  decree  Notaseme  Hosiery 
Co.  V.  Straus,  215  F.  361,  131  C.  C.  A.  503. 

Where  purchasers  of  hosiery  from  an  un- 
fair imitator  of  a  label,  which  had  lost  its  pro- 
tection as  a  trade-mark  by  reason  of  misrepre- 
sentation consisting  in  displaying  the  hosiery 
with  the  word  "Notaseme"  thereon,  in  spite  of 
the  fact  that  such  word  had  been  disallowed  on 
the  trade-mark,  were  not  induced  to  buy  on  ac- 
count of  the  imitation,  the  imitator  is  not  liable 
to  the  trade-mark  owner  for  profits. — Id. 

V.   TBADE-MARKS    AND    TRADE- 
NAMES ADJUDICATED. 

"A.  A.  Waterman  &  Co."— L.  E.  Waterman  Co. 

V.  Modern  Pen  Co.,  35  S.  Ct.  91,  235  U.  S. 

88,  59  L.  Ed.  142.  affirming  decree  197  F. 

534,  117  C.  C.  A.  30. 
"Artificial  Hunyadi."— Saxlehner  t.  Wagner,  30 

S.  Ct  298,  216  U.  S.  375,  54  L.  Ed.  525. 

affirming  decree  157   F.  745,   85  C.   C.  A. 

321. 
"Best  Six  Thread."— Coats  v.  Merrick  Thread 

Co.,  13  S.  Ct  966,  149  U.  S.  562,  37  L.  Ed. 

847,  affirming  decree  36  F.  324,  1  L.  B.  A. 

616. 
"Brown's  Iron  Bitters."— Brown  Chemical  Co- 

V.  Meyer,  11  S.  Ct.  625,  139  U.  S.  640.  35 

L.  Ed.  247,  affirming  decree  31  F.  453. 
"Carthusian  Monks."— Baglin  v.  Cusenier  Co., 

31   S.  Ct  669,  221  U.   S.  680,  55  L.  M. 

863,  reversing  judgment  164  F.  25,  90  a  C. 

A.  499. 
"Chartreuse."- Baglin   v.   Cusenier   Co.,  31  S. 

Ct  669,  221  U.  S.  680,  55  L.  Ed.  863,  re- 
versing decree  164  t.  25,  90  C.  C.  A.  499. 
"Columbia."— Columbia  Mill  Co.  v.  Alcorn,  14 

S.  Ct  151,  150  U.  S.  460,  37  L.  Ed.  114*. 

affirming  judgment  40  F.  676. 
"Davids."— Thaddeus  Davids  Co.  v.  Davids,  34 

S.  Ct.  648.  233  U.  S.  461.  58  L.  I-^d.  1046, 

Ann.  Cas.  1915B,  322,  reversing  decree  W 

F.  915,  114  C.  C.  A.  355. 
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"Davids  Mfg.  Co."— Thaddeus  Davids  Co.  v. 
Davids,  34  S.  Ct.  648,  233  U.  S.  461,  58 
Ii.  Ed.  1046,  Ann.  Caa.  1915B,  322,  revers- 
ing decree  192  F.  915,  114  C.  O.  A.  355. 

'•Elgin."— Elgin  Nat  Watch  Co.  ▼.  Illinois 
Watch-Case  Co.,  21  S.  Ct,  270,  179  U.  S. 
665,  45  L.  Ed.  365,  affirming  decree  94  F. 
667,  35  C.  C.  A.  237. 

"Gde  Chartreueeu"— -Baglin  ▼.  Cuaenier  Co., 
31  S.  Ct.  669,  221  U.  S.  580,  55  L.  Ed.  863, 
reversing  decree  164  F.  25,  90  C.  C.  A.  499. 

"Goodyear  Rubber."— Goodyear's  Rubber  Mfg. 
Co.  V.  Goodyear  Rubber  Co.,  9  S.  Ct.  166, 
128  U.  S,  598,  32  U  Ed.  535,  reversing  de- 
cree 21  F.  276. 

"Hunyadi."— Saxlehner  v.  Eisner  &  Mendel- 
son  Co.,  21  S.  Ct.  7,  179  U.  S.  19,  45  L. 
Ed.  60,  reversing  decree  91  F.  536,  33  C.  C. 
A.  291. 

"Hunyadi  Janos."— Saxlehner  v.  Wagner,  30 
S.  Ct.  298,  216  U.  S.  375,  54  L.  Ed.  525, 
affirming  decree  157  F.  745,  85  G.  C.  A.  321. 

"La  Favorita."— Menendeas  v.  Holt,  9  S.  Ct. 
143,  128  U.  S.  514,  32  L.  Ed.  526,  affirming 
decree  23  F.  8G9. 

"Ija  Normandi."— Stachelberg  v.  Ponce,  9  S.  Ct 
200,  128  U.  S.  686,  32  L.-  Ed.  569,  affirming 
decree  23  F.  430. 

"Li.  E.  Waterman  Co."— L.  E.  Waterman  Co. 
▼.  Modern  Pen  Co.,  35  S.  Ct  91.  235  U.  S. 
88,  59  L.  Ed.  142,  affirming  decree  197  F. 
534,  117  C.  C.  A.  30. 

"IjLfc"— Lawrence  Mfg.  Co.  v.  Tennessee  Mfg. 
Co^  11  S.  Ct  396,  138  U.  S.  537,  34  L.  Ed. 
997,  affirming  decree  31  F.  776. 

"New  York  S.  M.  Mfg.  Co."— Singer  Mfg.  Co. 
V.  Bent,  16  S.  Ct  1016,  163  U.  S.  205,  41 
L.  Ed.  131,  reversing  decree  41  F.  214. 

"New  York  S.  M.  Mfg.  Co.  Warranted."— Singer 
Mfg.  Co.  V.  Bent,  16  S.  Ct  1016,  168  U.  S. 
205,  41  L.  Ed.  131,  reversing  decree  (C.  C.) 
41  F.  214. 

"Notaseme."— Straus  v.  Notaseme  Hosiery  Co., 
36  S.  Ct  288,  240  U.  S.  179,  60  L.  Ed.  590, 
reversing  decree  215  F.  361,  131  C.  C.  A 
503. 

"P6res  Chartreux."— Baglin  v.  Cusenier  Co., 
31  S.  Ct  669,  221  U.  S.  580,  55  L.  Ed.  863, 
reversing  judgment  164  F.  25,  90  C.  C.  A. 
499. 

"Pocahontas  Coal."— Castner  v.  Coffman,  20 
S.  Ct.  842,  178  U.  S.  168,  44  L.  Ed.  1021, 
affirming  decree  87  F.  457,  31  C.  C.  A.  55. 

"Remington-Sholes."— Howe  Scale  Co.  of  1886 
▼.  WyckofiT,  Seamans  &  Benedict  25  S.  Ct 
609,  198  U.  S.  118,  49  L.  Ed.  972,  revers- 
ing decree  122  F.  348,  58  C.  C.  A.  510, 
which  reverses  (C.  C.)  110  F.  520. 

**Remington  Standard."— Howe  Scale  Co.  of 
1886  V.  Wyckoff,  Seamans  &  Benedict,  25 
S.  Ct  609,  198  U.  S.  118,  49  L.  Ed.  972, 
reversing  decree  122  F.  348,  58  C.  C.  A. 
510,  which  reverses  (C.  C.)  110  F.  520. 

"Rubbero."— Standard  Paint  Co.  v.  Trinidad 
Asphalt  Mfg.  Co.,  31  S.  Ct.  456,  220  U.  S. 
446,  55  L.  Ed.  536,  affirming  decree  163 
F.  077,  90  C.  C.  A.  195. 

"Ruberoid."— Standard  Paint  Co.  v.  Trinidad 
Asphalt  Mfg.  Co.,  31  S.  Ct  456,  220  U.  S. 
446,  55  L.  Ed.  536,  affirming  decree  163  B\ 
977,  90  C.  C.  A.  195. 

"Syrup  of  Figs."— Clinton  E.  Worden  &  Co.  v. 
California  Pig  Syrup  Co.,  23  S.  Ct  161,  187 
U.  S.  516,  47  L.  Ed.  282,  reversing  decree 
102  F.  334,  42  C.  C.  A.  383,  which  affirms 
(D.  C.)  95  F.  132. 

"Tea  Rose."— Hanover  Star  Milling  Co.  v. 
Metcalf.  36  S.  Ct  357,  240  U.  S.  403,  60 
L.  Ed.  713,  reversing  decree  204  F.  211,  122 
C.  C.  A.  483,  and  affirming  decree  208  F. 
513,   125  C.  C.  A.  515. 


"The   American    Girl.**— Hamilton-Brown    Shoe 

Co.  V.  Wolf  Bros.  &  Co.,  36  S.  Ct  269,  240 
,    U.  S.  251,  60  L.  Ed.  629,  affirming  decree 

206  F.  611,  124  C.  G.  A.  409. 
"The    Singer    Mfg.    Co."— Singer    Mfg.    Co.   v. 

Bent,  16  S.  Ct  1016,  163  U.  S.  205,  41  L. 

Ed.  131,  reversing  decree  (C.  C.)  41  F.  214. 
"Tycoon."--Corbin  v.  Gould,  10  S.  Ct  312,  133 

U.  S.  308,  33  L.  Ed.  611. 
"Vichy."— La  Republique  Francaise  v.  Saratoga 

Vichy  Spring  Co.,  24  S.  Ct.  145,  191  U.  S. 

427,  48  L.  Ed.  247,  affirming  decree  107  F. 

459,  46  C.  C.  A.  418,  65  L.  R.  A.  830. 
"Waterman."— L.  B.  Waterman  Co.  v.  Modern 

Pen  Co.,  35  S.  Ct  91,  235  U.  S.  88.  59  L. 

Ed.   142,   affirming  decree  197  F.  534,  117 

C.  C.  A.  30.- 
"Waterman's."- L.  E.   Waterman  Co.  v.  Mod- 
ern Pen  Co.,  35  S.  Ct  91,  235  U.  S.  88,  59 

L.  Ed.  142,  affirming  decree  197  F.  534,  117 

C.  C.  A.  30. 
"Waterman's  Ideal."— L.  B.  Waterman  Co.  v. 

Modem  Pen  Co.,  35  S.  Ct  91,  235  U.  S. 

88,  59  L  Ed.  142,  affirming  decree  197  F. 

534,  117  C.  C.  A.  30. 
"Webster."— G.  &  C.  Merriam  Co.  v.  Syndicate 

Pub.  Co.,  35  S.  Ct.  708,  237  U.  S.  618,  59  L. 

Ed.    1148,    dismissing    appeal   207    F.    515, 

125  C.  C.  A.  177. 

TRADE  SECRETS. 

Contracts  in  restraint  of  trade,  see  Contracts, 

<$!S9ll8. 

TRADE  UNIONS. 

See  46  Cent.  Dig.  Trade  U. 

See  Monopolies,  ^=»14,  28. 

Due  process  of  law,  see  Constitutional  Law.  ^=> 

275. 
Equal  protection  of  law,  see  Constitutional  Law, 

«=»240. 
Membership  as  subject  of  interstate  commerce, 

Ree  Commerce,  ^=^58. 
Restraining   boycotts    and   other   combinations, 

see  Injunction,  ^=s>101. 

TRADING  COUPONS. 

See- 
Commerce,  ^=s>64. 

Constitutional  Law,  ^=>154,  230,  287. 
Licenses,  ^=s>5. 

TRADING  STAMPS. 

See  Criminal  Law,  ^=s>13. 

Discbarge  of  person  convicted  of  violating  trad- 
ing stamp  laws,  see  Habeas  Corpus,  ^=»27. 

TRAFFIC  CONTRACTS. 

See  Railroads,  4=3136-139. 

TRAIN  BRAKES. 

See  Master  and  Servant,  ^=s»lll« 


TRAINS. 


See- 
Carriers. 
Railroada. 


TRANSCRIPTS. 


Evidence,  see  Evidence,  ^=s>341-349. 
Judgment,   necessity   and   sufficiency  to  create 

lien,  see  Judgment,  ^=s>768. 
Proceeding  to  review  award  of  commissioners, 

see  Eminent  Domain,  ^=9238. 
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Record  for  purpose  of  review,  se^ — 

Appeal  and   Error,   ^=>592-609. 

Certiorari,  ^=s»48-64. 
Transmission  on  change  of  venue,  see  Venue, 

TRANSFER  OF  CAUSES. 

Change  of  venue,  see  Venue,  ^=s>42-79. 
Criminal  causes,  see  Criminal  Law,  ^=>101. 

TRANSFERS. 

See- 
Assignments. 

Bankruptcv,  ^=s>158-185. 
Banks  and  Banking,  ^=»48,  240. 
Bills  and  Notes.  ^=9311-382. 
Bonds,  <S=>78-98. 
Carriers,  ^=»54-59. 
Chattel  Mortgages. 
Corporations,  ^=»113-143. 
Deeds. 

Homestead,  ^=s>119. 
Insurance,   ^s»199-223. 
Mines   and   Minerals,   ^=s»34. 
Mortgages. 

Municipal  Corporations,  ^=»940-948i 
Patents,  «=>193-203. 
Public  Lands,  <e=»135-141« 
Sales. 

Trusts,  <©=»355^57. 
Vendor  and  Purchaser. 

TRANSFER  TAX. 

Se«  Taxation,  «s>866-876. 

TRANSITORY  ACTIONS. 

Jurisdiction  of  courts,  see  Courts,  ^=»7. 


TRANSPORTATION. 

g^e 

Carriers,    <8=»l-20,    4&-201.    204-230,    235- 
406%. 

Shipping,  «=>102-145,  157-168. 
Combinations  to  control,  see  Monopolies,  ^=»16. 
Criminal  responsibility  for  transportation  under 

White  Slave  Act,  see  Prostitution,  «=»!,  3,  4. 
Goods  regulation  of  commerce,  see  Commerce, 

<S=»32^4. 

TRAVELERS. 

On  streets,  injuries,  see  Municipal  Oorporations» 
«=>755-825. 

TRAVELING  EXPENSES. 

See  United  States  Marshals,  ^=»19. 

TREACHERY. 

See  Homicide,  ^=»9. 

TREASON. 

[No  paragraphs  or  reference«  in  this  Digest   But 
see  46  Cent  Dig.  Treason.] 

TREASURERS. 

See- 
Territories,  <9=>23. 
Towns,  ^=»28. 

TREASURY  NOTES. 

See  Constitutional  Law,  ^=s»68. 


TREATIES. 


Scope-Note. 

[INCLUDES  agreements  between  independent  nations,  whether  designated  as  treaties 
or  conventions,  compacts,  etc.;  nature  and  extent  of  treaty-making  power;  making  and 
abrogation  of  treaties,  eta;  requisites,  validity,  construction,  operation,. and  effect  of  such 
agreements;   and  violations  of  treaty  obligations. 

[For  related  matters  under  other  topioa,  aee  croaa- references  after  analysis-] 

Analysis. 

«=s>2.  Power  to  make. 

6.  Modification,  abrogation,  or  dissolution. 

7.  Construction  and  operation  in  general. 

8.  Construction  and  operation  of  particular  provisions 

9.  Time  of  taking  effect. 

10.  Retroactive  operation. 

11.  Operation    as   to   laws    inconsistent   with    or    repugnant   to  treaty 

provisions. 

13.  Performance  and  enforcement  of  provisions, 

14.  Violation. 

Cross-References, 


See  Extradition,  ^=»2,  11,  19. 

Acquisition  of  territory,  see  Territories, 
Affecting  right  of  aliens  to  hold  property,  see 

Aliens.  ^:=i»13. 
A))pellate  jiiriHdiction  in  cases  involving  treaties, 

see  Courts,  <9=>387(2). 


Construction   of  treaties  ceding   territory,  M« 

Territories,  «=»6. 
Effect  on  right  of  consul  to  administer  estate  d 

decedent,  see  Executors  and  Administratorir 
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Enforcement  as  judicial  question,  see  Constitu- 
tional Law,  «=96& 

Indian  treaties,  see  Indians.  ^=s>3, 11,  25. 

Jurisdiction  of  Court  of  Claims  as  to  matters 
involving  treaty  rights,  see  Courts,  ^sa449. 


Jurisdiction  of  federal  courts  of  actions  arising 
under  treaties,  see  Courts,  ^=s»298. 

Relating  to  nght  of  Cliiuese  inunigrants,  see 
Aliens,  ^=»22. 

Relating  to  tariif,  see  Customs  Duties,  ^=s»10, 
11. 


^=s»2.  Power  to  iit«ko« 

See  46  Cent  Dig.  Treaties,  I  1 

It  is  competent  for  congress  by  legislation 
to  enforce  or  give  efficacy  to  the  proyisions  of 
the  treaty  of  Paris  between  the  United  States 
and  Spain,  by  which  the  United  States  agreed 
to  assume  and  discharge  the  obligations  that 
might,  under  international  law,  result  from  the 
fact  of  its  occupation  of  Cuba,  for  the  protec- 
tion of  life  and  property  there.— Neely  v.  Hen- 
kel,  21  S.  Ct.  302,  180  U.  S.  109,  45  L.  Ed.  448, 
affirming  judgment  (C.  C)  In  re  Neely,  103  F. 
631:  Neely  v.  Henkel,  21  S.  Ct.  308,  180  U. 
S.  126,  45  L.  Ed.  457,  affirming  judgment  (C. 
C.)  In  re  Neely,  103  F.  626. 

Conditions  which  preclude  incorporation  in- 
to the  United  States  without  consent  of  congress 
of  territory  acquired  by  treaty  may  be  inserted 
in  the  treaty  of  cession  by  the  treaty-making 
power,  and  will  have  the  force  of  the  law  of 
the  land,  if  the  treaty  be  not  repudiated  by 
congress.— Downes  v.  Bidwell,  21  S.  Ct.  770, 182 
U.  S.  244,  45  L.  Ed.  1088. 

^=»6.  Modifioatioiiy  abrosatioiiy  or  disso- 
Intion. 

See  46  Cent.  Dig.  Treaties.  |  6. 

The  treaty  of  the  United  States  with  Japan 
of  June  17, 1857,  provided  that  Americans  com- 
mitting offenses  "in  Japan"  should  be  tried  by 
the  American  consul  general.  The  treaty  of 
July  29,  1858,  provided  that  Americans  commit- 
ijng  offenses  "against  Japanese"  should  be  so 
tried,  and  that  the  treaty  of  1857  was  revoked, 
as  all  its  provisions  were  incorporated  in  the 
treaty  of  1858.  Eeld  that,  as  the  treaty  of 
1857,  in  so  far  as  it  allowed  a  trial  for  offenses 
committed  '*in  Japan,"  without  regard  to  na- 
tionality of  the  penon  against  whom  they  might 
be  committed,  was  not  Incorporated  in  the  treaty 
of  1858,  such  provision  was  not  revoked.— Ross 
V.  Mcln^rre,  140  U.  S.  453,  11  S.  Ct  897,  35 
Iji  Ed.  581,  affirming  order  In  re  Ross  (C.  C.) 
44  F.  185. 


^;=»7.   CoBstnietioB  and  operation  in  gen- 
erml. 

See  46  Cent  Dig.  Treaties,  |  7. 

The  meaning  of  the  treaty  of  peace  with 
Spain  by  which  the  Philippine  Islands  were 
ceded  to  the  United  States  cannot  be  controlled 
by  a  senate  resolution  adopted,  after  the  ratifi- 
cation of  the  treaty,  by  a  vote  of  less  than  two- 
thirds  of  a  quorum,  that  it  was  not  intended  to 
incorpMDrate  the  inhabitants  of  the  Philippines 
into  citizenship  of  the  United  States,  or  to  per- 
manently annex  those  islands. — The  Diamond 
Rings,  22  S.  Ct  59,  183  U.  S.  176,  46  L.  Ed. 
138. 

A  convention  in  a  treaty  which  is  operative 
upon  both  of  the  signatory  powers,  and  is  in- 
tended for  their  mutual  protection,  should  be 
interpreted  in  a  spirit  of  uberrima  fides,  and  in 
a  manner  to  carry  out  its  manifest  purpose. 
Judgment,  Motherwell  v.  United  States,  107  F. 
437,  48  C.  C.  A.  97,  reversed.— Tucker  v.  Alex- 
androff,  22  S.  Ct  195,  183  U.  S.  424,  46  L.  Ed. 
264. 

^=:»8.  ConstmotloB     and     oporation     of 
partionlar  prorisions. 

80e  46  Cent  Dig.  Treaties^  9  8 ;   46  Oent  Dig.  Tax. 
I  1078. 

The  treaty  of  July  4,  1868,  between  the 
United    States  and   Mexico,   provided    that   all 


claims  of  citizens  of  the  United  States  against 
the  Mexican  government  should  be  submitted  to 
a  commission  to  be  created  under  the  treaty. 
The  treaty  further  provided  that  each  govern- 
ment might  "name  one  person  to  attend  the 
commission  as  agent  on  its  behalf,"  and  that  the 
result  of  the  proceedings  should  be  *'a  full,  per- 
fect, and  final  settlement"  as  between  the  par- 
ties. Held  that,  after  an  award  was  made,  the 
government  could  negotiate  for  a  retrial  of  any 
claim  decided  by  the  commission,  withholding 
the  amount  of  such  claim  pending  the  negotia- 
tions, and  a  citizen  of  one  country  had  no  right 
of  property  in  the  sum  awarded  him  not  subject 
to  the  control  of  his  government. — BYelinghuy- 
sen  V.  United  States,  110  U.  S.  63,  3  S.  Ct.  4^, 
28  L.  Ed.  71. 

Article  11  of  the  convention  between  the 
United  States  and  Belgium,  relating  to  consular 
officers,  concluded  March  9,  1880,  provides  that 
consuls  "shall  haro  exdusivQ  charge  of  the  in- 
ternal order  of  the  merchant  vessels  of  their 
nation,  and  shall  alono  take  cognizance  of  all 
differences  whidi  may  arise,  either  at  sea  or  in 
port,  between  the  captains,  officers,  and  crews, 
without  exception,  particularly  with  reference 
to  the  adjustment  of  wages  and  the  execution 
of  contracts.  The  local  authorities  shall  not 
interfere  except  when  the  disorder  that  has  aris- 
en is  of  such  a  nature  as  to  disturb  tran- 
quility and  public  order  on  is|hore,  or  in  the 
port.  Held  that,  under  this  provision^  the  lo- 
cal authorities  are  not  deprived  of  jurisdiction 
of  a  homicide  committed  on  board  of  a  Belgian 
steamship,  moored  to  the  dock  in  a  port  of  the 
United  States,  arising  out  of  an  affray  between 
two  Belgians,  both  belonging  to  the  crew  of  the 
-vessel,  although  it  occurred  below  deck,  and  was 
only  witnessed  by  other  members  of  the  crew. — 
Mali  V.  Keeper  of  the  Common  Jail,  120  U.  S. 
1,  7  S.  Ct  385,  30  L.  Ed.  565,  affirming  judg- 
ment In  re  Wildenbus  (C.  C.)  28  F.  924. 

The  treaty  with  Spain  by  which  Porto 
Rico  and  other  territory  was  ceded  to  the  Unit- 
ed States,  and  by  article  9  of  which  it  is  de- 
clared that  the  civil  rights  and  political  status 
of  the  native  inhabitants  therein  "shall  be  deter- 
mined by  the  Congress,"  shows  an  express  pur- 
pose, not  only  to  leave  the  status  of  the  territory 
to  be  determined  by  Congress,  but  to  prevent 
the  treaty  from  operating  to  the  contrary.— 
Downes  v.  Bidwell,  21  S.  Ct.  770,  182  U.  S. 
244,  45  L.  Ed.  1088. 

A  member  of  the  Russian  naval  service, 
sent  to  the  United  States  as  one  of  the  force 
ordered  to  take  possession  and  serve  as  the 
crew  of  a  protected  cruiser  built  for  the  im- 
perial Russian  government  who  deserts  before 
the  crew  is  organized  as  such,  and  without  ever 
setting  foot  upon  the  vessel,  is  nevertheless  a 
deserter  from  a  Russian  ship  of  war,  within 
the  meaning  of  the  treaty  of  1832  with  Russia, 
authorizing  the  arrest  and  surrender  of  desert- 
ers from  ships  of  war  of  that  country,  although 
such  cruiser  had  not  yet  been  commissioned  as 
a  member  of  the  Russian  navy.— Tucker  v.  Alex- 
androff,  22  S.  Ct  195,  183  U.  S.  424,  46  L. 
Ed.  264,  reversing  judgment  Motherwell  v.  Unit- 
ed States.  107  F.  437.  48  C.  C.  A.  97,  which 
affirms  (D.  C.)  United  States  v.  Motherwell,  103 
F.  198. 

A  vessel  which  has  been  launched,  but  is 
still  in  process  of  construction  under  a  contract 
to   build  a  protected  cruiser  for  the  imperial 
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Russian  govemmeat,  is  a  Russian  ship  of  war, 
within  the  meaning  of  the  provision  of  the 
treaty  of  1832  with  Russia,  which  authorizes  the 
arrest  and  surrender  of  deserters  from  the  8hips 
of  war  of  that  country,  although  under  such 
contract  the  vessel  may  be  rejected  for  deficient 
speed  or  excessive  draft,  and  during  her  con- 
struction is  at  the  risk  of  her  contractors  until 
actuiUly  accepted  or  actual  possession  taken, 
where  the  contract  also  provides  that  the  vessel 
shall  be  constantly  subject  to  inspection  by  a 
board  appointed  by  the  Russian  ministry  of 
marine,  and  that,  whether  finished  or  unfinished 
the  vessel  and  all  materials  intended  for  her 
construction,  when  brought  upon  the  premises 
of  the  contractors,  shall  immediately  become  the 
exclusive  property  of  the  Russian  ministry  of 
marine. — Id. 

The  production  by  a  Russian  vice  consul  of 
official  documents  showing  that  a  person  sought 
to  be  arrested  and  detained  as  a  deserter  from 
a  Russian  ship  of  war  formed  part  of  her 
crew,  required  by  the  treaty  with  Russia  of 
1832  as  a  condition  of  receiving  the  assistance 
of  the  local  authorities,  is  waived  by  petitioner 
for  a  writ  of  habeas  corpus  to  inquire  into  a 
detention  under  such  proceedings,  by  his  ad- 
mission, upon  thb  hearing  accompanying  the 
offer  of  the  passport  under  which  he  entered 
the  United  States,  that  he  came  to  the  United 
States  as  a  member  of  the  Russian  navy,  de- 
tailed to  become  one  of  the  crew  of  such  cruiser, 
and  that  he  came  for  that  express  purpose. — Id. 

Stipulations  securing  equality  with  the  na- 
tives to  the  citizens  of  each  of  the  contracting 
parties  in  respect  of  protection  and  security 
of  person  and  proper^,  contained  in  treaty 
Nov.  18,  1871,  17  Stat.  845,  between  the  United 
States  and  Italy,  do  not  require  a  state  to  give 
nonresident  alien  relativ,es  of  an  Italian  subject 
a  right  of  action  for  damages  for  his  death,  al- 
though such  action  is  afforded  to  native  resident 
relatives  and  though  the  existence  of  such  an  ac- 
tion may  indirectly  promote  his  safety.  Judg- 
ment (1907)  65  A.  1077,  216  Pa.  402,  116  Am. 
St.  Rep.  778,  affirmed.— Maiorano  v.  Baltimore 
&  O.  R.  Co.,  29  S.  Ct.  424,  213  U.  S.  268,  53  U 
Ed.  792. 

The  protecti<m  accorded  to  the  property  or 
rights  of  private  individuals  by  the  treaty  of 
peace  with  Spain  (Act  Dec.  10,  1898,  art.  8  [30 
Stat.  1758])  does  not 'extend  to  the  office  of  so- 
licitor of  the  courts  of  first  instance  of  the  cap- 
ital of  Porto  Rico,  lawfully  purchased  in  per- 
petuity, prior  to  the  occupancy  of  Porto  Kico 
by  the  military  authorities  of  the  United  States, 
and  the  cession  of  that  island  to  the  United 
States.  Judgment,  Sanches  v.  United  States 
(1907)  42  Ct.  CI.  458,  affirmed.— Sanchez  v. 
United  States,  30  S.  Ct.  361,  216  U.  S.  167,  54 
L.  E3d.  432. 

EiOuality  of  rights  and  privileges  with  citi- 
zens of  the  United  States  as  to  security  for  per- 
sons and  property  assured  by  Italian  treaty  held 
not  infringed  by  Consol.  Laws,  N.  Y.  c.  31,  § 
14.  providing  that  citizens  of  the  United  States 
only  shall  be  employed  in  i)ublic  works  and 
citizens  of  New  York  state  given  preference. — 
Heim  v.  McCall,  36  S.  Ct.  78,  239  tJ.  S.  175,  60 
U  Ed.  207,  affirming  judgihent  108  N.  E.  1095, 
214  N.  Y.  629. 

^=99.  Time  of  takiiiK  effect* 

See  46  Cent.  Dig.  Treaties,  9  9. 

The  date  when  a  treaty  is  to  go  into  effect 
is  to  be  fixed,  not  by  its  provision  that  it  is  to 
become  operative  10  days  after  exchange  of 
ratifications,  but  by  an  act  of  Congress,  where 
the  Senate  has  added  an  amendment  to  the 
treaty,  declaring  that  it  shall  not  take  effect  un- 
til aiiproved  by  Congress.  Judgment  (C.  C.) 
American  Sugar  Refining  Co.  v.  United  States, 
136  F.  508,  reversed.— United  States  v.  Ameri- 
can Sugar  Refining  Co..  26  S.  Ct.  717,  202  U. 
S.  563,  60  L.  Ed.  1140. 


^=s>10«  RetroaetlTe  operatioiu 

See  46  Cent  Dig.  Treaties,  I   10;    46  Cent.  Dl|^ 
Tax.  I  1678. 

A  retrospective  operation  will  not  be  given 
to  the  provision  of  Act  Dec.  17,  1903,  c  1,  33 
Stat.  3  [U.  S.  Comp.  St.  Supp.  1905,  p.  3931, 
that  the  treaty  with  Cuba  of  December  11, 1902, 
shall  become  effective  on  the  tenth  day  after 
the  exchange  of  ratifications,  because  such  rati- 
fications had  in  fact  been  exchanged  some  time 
before  the  statute  was  enacted.  Judgment  (C. 
C.)  American '  Sugar  Refining  Co.  v.  United 
States,  136  F.  508,  reversed.— United  States  ▼. 
American  Sugar  Refining  Co.,  26  S.  Ct.  717, 
202  U.  S.  563,  50  L.  Ed.  1149. 


inconaist* 
t  to  treaty 


^»11.   Operation  as   to 

ent  'witli  or  ropusn 
provisions. 

See  46  Cent.  Dig.  Treatiei.  |  11. 

Where  an  act  of  congress  is  passed  in  viola- 
tion of  an  existing  treaty  with  a  foreign  nation, 
the  courts  of  the  United  States  will  not  hold 
the  act  invalid  on  that  account.  Such  question 
is  not  for  the  courts,  but  is  for  international 
negotiation.— Edye  v.  Robertson,  112  U.  S.  580, 
5  S.  Ct.  247,  28  U  Ed.  798,  aflirming  (C.  C.) 
18  F.  135,  21  Blatchf.  460. 

Plaintiff  imported  centrifugal  and  molasses 
sugars,  the  produce  and  manufacture  of  San 
Domingo,  similar  to  sugars  produced  in  Hawaii, 
which  are  by  treaty  admitted  free  of  duty,  and 
contended  that  they  should  be  admitted  free,  un- 
der article  9  of  the  treaty  with  the  Dominican 
republic  (15  Stat.  475),  which  provides  that  no 
higher  or  other  duty  shall  be  imposed  on  the 
importation  into  the  United  States  of  any  arti- 
cle, the  growth,  produce,  or  manufacture  of  the 
Dominican  republic,  than  on  like  articles,  tiie 

?:rowth,  produce,  or  manufacture  of  any  other 
oreign  country.  Heldj  that  the  treaty  is  a 
pledge  that  there  shall  be  no  discriminating  legis- 
lation, against  the  importation  of  the  articles 
mentioned,  in  favor  of  articles  of  like  character 
imported  from  any  other  country,  and,  as  it  was 
never  designed  to  prevent  special  concessions 
on  sufficient  considerations  touching  the  impor- 
tation of  specific  articles,  plaintiff  must  pay 
duty.— Whitney  v.  Robertson,  124  U.  S.  190.  8 
S.  Ct.  456,  31  L.  Ed.  386 ;  KeUy  v.  Hedden, 
124  U.  S.  196,  8  S.  Ct.  459,  31  L.  Ed.  389. 

The  act  of  cdngress  under  which  duties  on 
centrifugal  and  molasses  sugars  from  San  Do- 
mingo are  collected,  authorized  their  exaction, 
and  was  passed  after  the  treaty  with  the  Do- 
minican republic,  and,  if  there  be  any  conflict 
between  the  stipulations  of  the  treaty  and  the 
requirements  of  the  law,  the  latter  must  con- 
trol.—Whitney  V.  Robertson.  124  U.  S.  190,  8  S. 
Ct.  456,  31  L.  Ed.  386. 

The  fact  that  the  Chinese  exdusion  act  of 
October  1,  1888,  c.  1064,  25  Stat  604  [U.  S. 
Comp.  St.  1901,  p.  1318],  violates  existing  trea- 
ties witii  China,  is  no  objection  to  its  validity. 
Treaties  are  of  no  higher  dignity  than  acts  of 
congress,  and  may  be  modified  or  repealed  by 
congress  in  like  manner.— Chae  Chan  Ping  ▼. 
United  States,  130  U.  S.  581,  9  S.  Ct  623,  32 
L.  Ed.  1068,  affirming  In  re  Chae  Chan  Ping 
(C.  C.)  36  P.  431,  13  Sawy.  48a 

It  is  no  objection  to  an  act  of  congress  that 
it  contravenes  a  treaty  between  the  United 
States  and  a  foreign  power.  The  statute  is  a 
law  equally  with  the  treaty,  and,  if  subsequent 
and  conflicting  with  the  treaty,  supersedes  it — 
Homer  v.  United  States,  143  U.  S.  670,  12  S. 
Ct  522,  36  L.  Ed.  266. 

The  provisions  of  an  act  of  congress  P*"^ 
in  the  exerqise  of  its  constitutional  autnority 
must  prevail  even  if  they  contravene  the  express 
stipulations  of  an  earlier  treaty.— Fong  Xue 
Ting  V.  United  States,  149  U.  S.  698,  13  S.  Ct 
1016,  37  L.  Ed.  905. 
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State  pilotage  laws,  as  applied  to  a  British 
vessel  coming  from  a  foreign  port,  do  not  con- 
flict with  a  treaty  provision  that  "no  higher  or 
other  duties  or  charges  shall  be  imposed  in  any 
ports  of  the  United  States  on  British  vessels 
than  those  payable  in  the  same  ports  by  vessels 
of  the  United  States,'*  because  of  the  exemption 
of  coastwise  steam  vessels  of  the  United  States 
from  pilotage,  resulting  from  Rev.  St.  U.  S.  § 
4444  fU.  S.  Comp.  St.  1901,  p.  3037],  or  of  any 
lawful  exemption  of  coastwise  vessels^  created 
by  the  state  laws.  Judgment  (Tex.  Civ.  App.) 
68  S.  W.  320,  affirmed.— Olsen  v.  Smith,  25  S. 
Ct.  52,  195  U.  S.  332,  49  L.  Ed.  224. 

A  later  treaty  will  not  be  re|rarded  as  re- 
pealing an  earlier  statute  by  implication  unless 
the  two  are  absolutely  incompatible,  and  the 
statute  cannot  be  enforced  without  antagonizing 
the  treaty.— Johnson  v.  Browne,  27  S.  Ct  539, 
205  U.  S.  309,  51  L.  Ed.  816,  10  Ann.  Cas.  636, 
affirming  order  (C.  C.  1906)  Browne,  Ex  parte, 
148  F.  68. 

An  act  of  Congress  passed  after  a  treaty 
takes  effect  must  be  respected  and  enforced  de- 
spite any  previous  or  existing  treaty  provision 
on  the  same  subject  Judgment,  Sanches  v. 
United  States  (1907)  42  Ct  CI.  458.  affirmed.— 
Sanchez  v.  United  States,  30  S.  Ct.  361,  216  U. 
S.  167,  54  L.  Ed.  432. 

A  resident  unnaturalized  Italian  not  trad- 
ing in  firearms  cannot  claim  that  his  right  un- 
der the  treaty  with  Italy  of  February  26,  1871, 
to  carry  on  trade  on  the  same  terms  as  natives, 
is  infringed  by  P.  L.  Pa.  1909,  466,  prohibiting 
the  killing  of  wild  birds  or  animals  by  such  a 
person  and  making  it  unlawful  for  him  to  own 
or  be  possessed  of  a  shotgun  or  rifle.— Patsone  v. 
Commonwealth  of  Pennsylvania,  34  S.  Ct.  281, 
232  U.  S.  138,  58  L.  Ed.  539,  affirming  judg- 
ment Commonwealth  v.  Patsone,  79  A.  928,  231 
Pa.  46. 

The  equality  of  rights  and  privileges  with 
natives  of  United  States  as  to  security  for  per- 
sons and  property  which  citizens  of  Italy  are 
assured  by  Treaty  of  Feb.  26.  1871.  art.  3,  is 
not  infringed  by  P.  L.  Pa.  1909,  466,  prohibit- 
inir  such  person  from  killing  any  wild  bird  or 
animal,  and  making  it  unlawful  for  him  to  own 
or  ,be  possessed  of  a  shot  gun  or  rifle. — Id. 


^=s>13.  Performance  and  enforoement  of 
proTlsioiis. 

See  46  Cent  Dig.  Treaties,  IS  13-15. 

The  treaty  of  July  4,  1868,  between  the 
ITnited  States  and  Mexico,  provided  that  all 
claims  of  citizens  of  the  United  States  against 
the  Mexican  government  should  be  submitted 
to  a  commission  to  be  created  under  the  treaty. 
The  treaty  further  provided  that  each  govern- 
ment might  "name  one.  person  to  attend  the 
commission  as  agent  on  its  behalf."  and  that 
the  result  of  the  proceedings  should  be  **a  full, 
perfect,  and  final  settlement"  as  between  the 
parties.  Held  that,  after  an  award  was  made, 
the  government  could  negotiate  for  a  retrial  oi 
any  claim  decided  by  the  commission,  withhold- 
ingr  the  amount  of  such  claim  pending  the  nego- 
tiations; and  a  citizen  of  one  country  had  no 
right  of  property  in  the  sum  awarded  him  not 
subject  to  the  control  of  his  government.— Fre- 
lingbuysen  v.  United  States,  110  U.  S.  63,  3  S. 
Ct.  462,  28  L.  Ed.  71. 

Under  the  treaty  of  July  4,  1868,  between 
the  United  States  and  Mexico,  awards  against 
the  Mexican  republic  were  made,  among  oth- 
ers, in  favor  of  Benjamin  Weil  and  La  Abra 
Silver  Mining  Company,  which  were  afterwards 
alleged  by  the  Mexican  government  to  have  been 
secured  by  fraud.  Congress  authorized  the  sec- 
retary of  state  to  receive  all  moneys  paid  by 
Mexico  to  the  United  States,  and  to  disburse 
the  same  ratably,  and  requested  the  president 
to  investigate  the  alleged  frauds,  withholding 
the    moneys  awarded  to  Weil  and  the  mining 


company,  if  he  thought  fit,  antfl  the  cases  should 
finally  be  decided  in  such  a  way  as  the  two  gov- 
ernments  should  agree  or  congress  should  di- 
rect. President  Hayes,  finding  evidence  of 
fraud,  advised  further  investigation  by  congress, 
but  reported  that,  in  the  absence  of  instructions 
from  congress,  he  should  deem  it  his  duty  to 
order  the  claims  paid.  Congress  took  no  action, 
and  several  installments  of  the  claims  were  paid. 
President  Arthur,  having  further  examined  the 
cases,  negotiated  a  new  treaty  with  Mexico  for 
a  rehearing  upon  the  disputed  awards,  and  or- 
dered the  secretary  of  state  to  withhold  moneys 
coming  to  his  hands  on  account  of  those  claims, 
while  the  treaty  was  pending.  Held^  that  the 
order  was  a  proper  one,  and  that  the  secretary 
of  state  could  not  be  compelled  to  pay  the 
money  to  the.  claimants.— Id. 

An  agreement  made  a  fortnight  before  the 
treaty  of  Washington,  of  1871,  and  by  which  the 
owners  of  a  ship  and  cargo  taken  by  the  armed 
rebel  cruiser,  the  Florida,  employed  a  person, 
whether  an  attorney  at  law  or  not,  to  use  his 
best  efforts  to  collect  their  "claim  arising  out 
of  the  capture,"  and  authorized  him  to  employ 
such  attorneys  as  he  might  think  fit  to  prosecute 
it,  and  promised  to  pav  him  "a  compensation 
equal  to  25  per  cent,  of  whatever  sum  shall  be 
collected  on  the  said  claim,"  applies  to  a  sum 
awarded  to  them  by  the  court  of  commissioners 
of  Alabama  claims,  established  by  Act  Cong. 
June  23,  1874,  c.  459,  and  is  not  affected  by 
section  18  of  that  act,  providing  that  that  court 
should  allow,  out  of  the  amount  awarded  on 
apy  claim,  reasonable  compensation  to  the  coun- 
selor and  attorney  for  the  claimant,  and  issue 
a  warrant  therefor,  and  that  all  other  liens  or 
assignments,  either  absolute  or  conditional,  for 
past  or  future  services  about  any  claim,  made 
or  to  be  made  before  judgment  in  that  court, 
should  be  void.— Bachman  v.  Lawson,  109  U.  S. 
659,  3  S.  Ct.  479,  27  L.  Ed.  1067. 

Under  act  Cong.  June  2,  1886,  providing 
for  closing  the  business  and  paying  the  expenses 
of  the  court  of  commissioners  of  Alabama 
claims,  and  for  other  purposes,  the  expenses  of 
the  tribunal  of  arbitration  at  Geneva  cannot  be 
deducted  from  the  Geneva  award  fund,  since 
said  expenses  were  provided  for  by  Act  Con^. 
Dec.  21,  1871,  were  never  chargeable  to  this 
fund,  and  were  not  specified,  in  the  act  of  June 
2,  1886,  in  the  items  to  be  deducted  therefrom.— 
United  States  v.  Weld,  127  U.  S.  51,  8  S.  Ct. 
1000,  32  L.  Ed.  62. 

When,  by  agreement  between  the  United 
States  and  a  foreign  nation,  the  claim  of  a  citi- 
zen of  the  United  States  against  such  foreign 
nation  is  laid  before  arbitrators  ''on  the  part  of 
the  government  of  the  United  States,"  money 
paid  to  the  secretary  of  state  of  the  United 
States  on  the  award  of  such  arbitrators,  and 
by  him  withheld  from  the  claimant,  is  withheld 
by  the  government;  and  such  claimant  is  not 
entitled  to  interest  on  the  same  for  the  time  it 
is  withheld,  under  the  rule  that  the  United 
States  is  not  liable  for  interest  on  claims  against 
it,  in  the  absence  of  a  stipulation  or  express 
statutory  provision  to  that  effect. — United  States 
V.  Bayard,  127  U.  S.  251,  8  S.  Ct.  1156,  32  L. 
Ed.  159. 

An  answer  of  the  secretary  of  state  to  a 
petition  asking  the  payment  to  relator  as  as- 
signee' of  one-half  of  each  of  certain  awards 
made  by  the  commission  established  by  treaty 
with  Mexico,  July  4,  1868,  that  he  finds  it  im- 
possible to  recognize  relator's  claims  to  the 
moieties  of  the  said  awards,  without  ignoring 
the  conflicting  claims  of  one  P.,  between  whom 
and  relator  litigation  in  respect  to  the  award 
has  for  a  long  time  been  pending;  and  that  he 
is  willing  to  pay  whatever  sums  may  be  due  on 
the  said  moieties  on  an  order  and  acquittance 
signed  by  all  the  rival  claimants,  which  he  sub- 
mits is  as  much  as  could  be  done  by  him  without 
embroiling  the  United  States  in  a  litigation  in 
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which  it  has  no  iDterest,— presents  adequate 
ground  for  refusal  to  pay,  and  is  not  demurra- 
ble.—Bayard  V.  United  States.  127  U.  S.  246, 
8  S.  Ct.  1223,  32  L.  Ed.  116. 

The  court  of  commissioners  of  Alabama 
claims  gave  judgment  for  a  person  who  had 
previously  been  declared  an  insolvent  debtor 
under  the  Massachusetts  law.  Held,  that  the 
title  of  the  assignee  accrued  before  the  recovery 
of  judgment  by  the  debtor  on  his  claim,  and 
the  transfer  of  the  claim  to  the  assignee  in  in- 
solvency, either  by  operation  of  law  or  volun- 
tary assignment,  is  not  forbidden  by  Rev.  St. 
d  3477  [U.  S.  Comp.  St.  1901,  p.  23201,  prohib- 
iting the  transfer  of  claims  against  the  United 
States.— Butler  v.  Goreley,  146  U.  S.  303,  13 
S.  C?t.  84,  36  L.  Ed.  981,  affirming  judgment 
Goreley  v.  Butler,  147  Mass.  8,  16  N.  E.  734, 
and  distinguishing  St.  Paul  &  D.  R.  Co.  v. 
United  States,  112  U.  S.  733,  5  S.  Ct.  366,  28 
L.  Ed.  861. 

^=s>14.  Violation. 

See  46  Cent  Dig.  Treaties.  |  16. 

The  quarantining  of  a  French  steamship 
because  of  the  existence  of  an  infectious  or 
contagious  disease  at  the  port  of  arrival,  under 
the  authority  of  Acts  La.  1808,  No.  392,  §  8, 
does  not  conflict  with  the  provisions  of  article 
15  of  the  treaty  with  Greece  (assuming  that 
such  treaty  is  applicable  because  France  must 
be  treated  as  "the  most  favored  nation"  in 
Louisiana  ports),  that  vessels  therefrom,  when 
accompanied  by  a  proper  bill  of  health,  shall  be 
subjected  to  no  other  quarantine  than  such  as 
may  be  necessary  for  the  visit  of  the  healtii 
officers  of  the  port  of  arrival,  unless  such  vessel 
is  subsequently  infected  or  a  general  quarantine 
has  been  established  against  all  ships  coming 
from  the  port  of  departure.    Judgment  25  So.  I 


591,  51  La.  Ann.  645,  56  L.  R.  A.  795,  72  Am. 
bt.  Rep.  458,  affirmed. — Compagnie  Francaise  de 
Navigation  a  Vapeur  v.  Board-  of  Health  of 
State  of  Louisiana,  22  S.  Ct.  811,  186  U.  S. 
380,  4(r  L.  Ed.  1209. 

The  right  of  citizens  of  Prussia  under  the 
treaty  of  May  1,  1828,  art.  1  (8  Stat.  378),  to 
attend  to  their  affairs  in  the  United  States, 
and  for  that  purpose  to  enjoy  the  same  security 
and  protection  as  natives  in  the  country  where- 
in they  reside,  is  not  violated  by  the  refusal 
of  a  state  court,  on  grounds  of  public  policy,  to 
apply  the  doctrine  of  comity  so  as  to  subject 
by  attachment  to  the  payment  of  an  indebted- 
ness due  a  German  corporation  from  a  German 
subject,  a  fund  within  the  state  to  which  one 
of  its  own  citizens  asserts  a  claim,  where  the 
effect  of  judgment  in  favor  of  the  corporation 
would  be  to  remove  the  fund  to  a  foreign  coun- 
try, there  to  be  administered  in  favor  of  the 
foreign  creditors.  Judgment,  The  Disconto  Ge- 
sellschaft  v.  Terlinden  (1906)  106  N,  W.  821, 
127  Wis.  651,  115  Am.  St.  Rep.  1063,  affirmed. 
—The  Disconto  Gesellschaft  v.  Umbreit,  28  & 
Ct.  337,  208  U.  S.  570,  52  L.  Ed.  625. 

TREBLE  DAMAGES. 

Violation  of  anti-trust  law,  see  Monopolies, 

TREES. 

Se&— 
Injunction.  ^=s»52. 
Logs  and  Logging. 
Public  Lands.  «=>^18. 
Tenancy  in  Common, 
Woods  and  Forests. 


TRESPASS. 


Scope-Note. 

[INCLUDES  injuries  to  person,  property,  or  rights,  committed .  with  force,  not  con- 
stitntlng  or  not  regarded  as  a  tort  or  offense  of  any  distinct  class ;  justification  or  excuse 
for  such  acts;  nature  and  extent  of  liability  for  such  injuries;  actions  of  trespass  and 
like  actions  for  damages  for  trespasses ;  and  criminal  responsibility  for  malicious  or  wan- 
ton trespass,  and  prosecution  and  punishment  thereof  as  a  public  offense. 

[For  related  matters  under  other  topics,  see  crosa-referenoea  after  analysis.] 

Analysis. 

I.  Acts  Constituting  Trespass  and  Liability  Therefor. 

[No  paragraphs  or  references  In  this  Digest    But  see  46  Cent.  Dig.  Trespu 
If  1-12.] 
II.  Actions. 

(A)  Right  oi^  Action  and  Defenses. 

«=»  19.  Title  to  support  action. 

(B)  Jurisdiction,  Parties,  Preuminary  Proceedings,  and  PtEADiNC. 

(C)  Evidence. 

^=>45.  Admissibility. 

(D)  Damages. 

^=»50.  Entry  on  and  injuries  to  real  property. 

(E)  Trial,  Judgment,  and  Review. 

[No  paragi^nphs  or  references  in  this  Digest.    But  see  46  Gent.  Dig.  Treqpw 
§§  149-165.] 

III.  Criminal  Responsibility. 

[No  paragraphs  or  references  in  this  Digest    But  see  46  Cent  Dig.  Trespi 
8§  1U6-1S5.] 
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TRESPASS  TO  TRY  TITLIJ. 


Cross-References, 


See- 
Assault  and  Battery. 
False  Imprisonment. 
Trespass  to  Try  Title. 

Defense  of  property  as  justification  of  homicide, 
see  Homicide,  ^=»124. 

Dredging  of  bed  of  navigable  stream,  see  Navi- 
gable Waters,  ^=»36. 


Ejection  of  trespasser  by  carrier,  see  Carriers, 

Injuries  to  trespassers,  see  Railroads,  ^=»276~ 

282,  354-401. 
On  public  lands,  see  Public  Lands,  ^=»8-13. 
Restraining  trespass,  see  Injunction,  ^=»4&-52. 
Trespassing  animals,  see  Animals,  ^=^89-97. 


I.  ACTS  CONSTITITTIKG  TRESPASS 
AND   LIABILITY  THEREFOB. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  46  Cent  Dig.  Tresp.  fiS  l-U.] 


n.   ACTIONS. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

^=>19.  Title  to  support  aetiou* 

See  46  Cent.  Dig.  Tresp.  89  18-Sl. 

One  owning  a  herd  of  cattle  in  Colorado  sold 
them  on  credit  with  the  understanding  that  he 
should  form  a  live  stock  corporation  to  take 
them  off  the  purchaser's  hands.  Articles  of  in- 
corporation were  filed  in  Iowa  July  24th,  and  in 
Colorado  August  10th.  The  corporation  was  au- 
thorized to  commence  business  August  1st,  but 
oB  July  27th  the  cattle  were  seized  for  taxes 
claimed  to  be  due  from  the  original  owner. 
There  had  been  no  formal  sale  to  the  corpora- 
tion. Afterwards  the  claim  for  taxes  was  paid, 
and  the  cattle  released.  The  corporation  brought 
an  action  against  the  tax  officers  in  the  nature 
of  trespass  de  bonis  asportatis  to  recover  dam- 
ages for  the  seizure  and  for  the  extortion  of 
money.  Heldt  that  at  the  time  of  the  seizure  the 
corporation  had  no  title  or  possession  which 
would  enable  it  to  maintain  such  an  action,  and 
that,  as  the  alleged  extortion  was  but  an  ele- 
ment of  the  damages  flowing  from  the  trespass, 
the  case  could  not  be  continued  for  the  purpose 
of  recovering  the  money  alone. — Wilson  v.  Haley 
Live  Stock  Co.,  163  U.  S.  39,  14  S.  Ct.  768.  38 
L.  Ed.  627. 

(B)  JURISDICTION,   PARTIES,  PRELIMI- 

NARY PROCEEDINGS,  AND 
PLEADING. 

Bee  46  Cent  Dig.  Tresp.  ||  71-111. 

District  in  which  action  must  be  brought,  see 
Courts,  €=»269. 


(Q  EVIDENCE. 

<@=:»45.   Admissibility. 

See  46  Cent.  Dig.  Tresp.  (8  116-122. 

In  an  action  for  trespass,  where  it  appears 
that  there  were  three  distinct  acts  of  trespass 
by  the  defendant,  and  that  two  of  such  acts 
of  trespass  ace  barred  by  the  statute  of  limita- 
tions, including  that  which  resulted  in  injury  to 
pUiintifiTs  wife,  the  plaintiff  will  be  entitled 
only  to  damages  for  the  injuries  resulting  from 
the  trespass  not  barred  by  the  statute,  and  tes- 
timony as  to  his  wife's  injuries  will  not  be  ad- 
mitted. Judgment,  Jackson  v.  Emmons  (1905) 
25  App.  D.  C.  146,  affirmed.— Waters  v.  Em- 
mons, 27  S.  Ct.  778,  203  U.  S.  578,  51  L.  Ed. 
325. 

(D)  DAMAGES. 

^=»50.  Entry    on    and  'injnries    to    veal 
property. 

See  46  Cent.  Dig.  Tresp.  8S  134.  186. 

Where,  in  an  action  of  trespass,  it  appears 
that  there  were  three  distinct  acts  of  trespass 
by  the  defendant,  resulting  from  blasting  opera- 
tions conducted  in  the  proximity  of  plaintiff*s 
dwelling  house,  and  resulting  in  injury  to  his 
house  on  two  occasions,  and  an  injury  to  his 
wife  on  the  other  occasion,  and  that  two  of 
such  acts  of  trespass  are  barred  by  the  statute 
of  limitations,  including  that  which  resulted  in 
hiai  wife's  injury,  the  case  will  not  be  regarded 
as  one  of  a  continuing  nuisance,  but  one  of 
three  distinct  trespasses  upon  his  property. 
Judgment,  Jackson  v.  Emmons  (1905)  25  App. 
D.  C.  146,  affirmed.— Waters  v.  Emmons,  27 
S.  Ct.  778,  203  U.  S.  578,  51  L.  Ed.  325. 

(E)  TRIAL,  JUDGMENT,  AND  REVIEW. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  46  Cent.  Dig.  Treep.  fiS  149-165.] 

m.   CRIMINAL  RESPONSIBn^mr. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  46  Cent.  Dig.  Tresp.  8S  166-186.] 


TRESPASS   TO    TRY   TITLE. 

Scope-Note, 

[INCLUDES  actions  for  recovery  of  specific  real  property,  founded  on  right  to  dam- 
ages for  trespass  thereon,  where  the  ownership  is  disputed ;  nature  and  scope  of  the  remedy 
in  general ;  grounds  of  such  actions  and  defenses  thereto ;  by  and  against  whom  and  as  to 
what  property  they  may  be  maintained ;  procedure  therein ;  incidental  recovery  for  use 
and  occupation,  profits^  damages,  improvements,  etc.;  verdict  and  judgment  and  enforce- 
ment thereof ;   review  of  proceedings ;  and  costs  in  such  actions. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis. 

I.  Ri^^ht  of  Action  and  Defenses. 

6.  Title  to  support  action. 
11.  Title  from  common  source. 


This  Digest  is  compiled  on  the  Key-Namber  System.   For  explanation*  see  page  iii. 


TRESPASS  TO  TRY  TITLE,  I-III 


l8iip.Ct  J>1s.-^aCt  vmi 


II.  Proceedings* 

#»31.  Pleading. 

36.  Issues,  proof,  and  variance. 

37.  Evidence. 

40.  Documentary  evidence. 

47.  Judgment. 

48.  Execution  and  enforcement  of  judgment. 

III.  Damages,  Use  and  Occupation^  Improvements,  and  Taxes. 
66.  Improvements. 
69. Proceedings  for  recovery  of  compensation. 

CzosS'References. 


Ejectment. 

Forcible  Entry  and  Detainer. 


I.  RIGHT  OF  AOTION  AHD  DEFENSES. 

^=s>5.  Title  to  support  aotlon* 

See  46  Cent  Dig.  Tresp.  to  T.  T.  fiS  6-16. 

^=s>ll.  — -  dbltlo  frovk  oommon  sovreo* 

See  46  Cent.  Dig.  Tresp.  to  T.  T.  I  14. 

In  the  statutory  action  of  trespass  to  try 
title,  as  existinijr  in  Texas,  it  is  unnecessary  for 
plaintiff  to  deraign  title  beyond  a  common  source, 
and  he  may  prove  a  common  source  by  introduc- 
ing certified  copies  of  defendant's  title  deeds; 
and  'defendant  cannot  question  the  validity  of 
his  grantor's  title  when  he  does  not  daim  under 
a  paramount  title.  It  is  no  defense,  therefore, 
to  show  an  outstanding  title  emanating  from 
the  common  source  before  either  plaintiff's  or 
defendant's  title  emanated  therefrom.— Cooke  v. 
Avery,  147  U.  S.  375,  13  S.  Ct.  340.  37  L.  Ed. 
209. 

n.  PROCEEDIKGS.  « 

^ss>31.  Pleading. 

See  46  Cent.  Dig.  Tresp.  to  T.  T.  ||  89-62. 

^=935.  ...  Issues,   proof,   and   Tariaaeo. 

See  46  Cent  Dig.  Tresp.  to  T.  T.  If  60-62. 

In  an  action  of  trespass  to  try.  title  under 
the  Texas  laws,  defendant  pleaded  (1)  not  guilty; 

(2)  for  allowance  of  value  of  improvements; 

(3)  title  outstanding  in  a  third  person.  Held, 
that  the  plea  of  the  general  issue  was  waived 
by  the  special  plea  of  outstanding  title,  and  that 
defendant,  therefore,  could  not  prove  title  in 
himself,  or  disprove  the  title  relied  upon  by 
plaintiff.— Cooke  v.  Avery,  147  U.  S.  375,  13  S. 
Ct.  340,  37  L.  Ed.  200. 

^=s»37.  Eridenoe* 

See  46  Cent.  Dig.  Treep.  to  T.  T.  If  68-6S. 

^s»40.  — ~  Doenmontarj  OTldenee. 

See  4$  Cent.  Dig.  Treep.  to  T.  T.  H  66-81. 

Under  Rev.  St.  Tex.  1879,  art  4802,  making 
it  unnecessary  for  plaintiff  in  trespass  to  try 
title  to  deraign  title  beyond  a  common  source,  it 
is  immaterial  whether  or  not  a  deed  to  a  common 
grantor,  introduced  by  plaintiff,  is  a  forgery, 
when  it  appears  that  defendants  rely  for  their 
title  on  their  deed  from  the  common  grantor. — 
Cox  V.  Hart,  145  U.  S.  376,  12  S.  Ct  062,  36 
U  Ed.  741. 

^=s»47«  Judgment. 
See  46  Cent.  Dig.  Tresp.  to  T.  T.  ||  6B-7L 

In  Texas  there  is  a  prima  facie  presump- 
tion that  property  acquired  after  marriage  is 
community  property;  aiid  therefore,  in  an  ac- 
tion of  trespass  to  try  title,  brought  against  a 
husband  and  wife  and  their  mortgagee,  in  re- 
spect to  lands  so  acquired,  the  decision  being  in 


plaintiff's  favor,  it  was  proper  to  enter  Jadgment 
against  all  the  defendants  for  the  recovery  of 
title  and  possession.  The  mortgagee,  however, 
was  properly  omitted  in  the  recovery  of  damag- 
es, and  it  was  error  to  enter  a  personal  judg- 
ment against  the  ^peife  for  damages  for  use  and 
occupation  and  for  costs,  in  the  absence  of  spe- 
cial circumstances  justifying  the  subjection  of 
her  separate  estate  to  such  liability.— Cooke  v. 
Avery.  147  U.  S.  375.  13  S.  Ct  340,  37  L.  Ed. 
209. 

^=s>48'«  Ejceention    and    enforeenent    of 
Jndsmont. 

See  46  Cent  Dig.  Tresp.  to  T.  T.  |  71. 

Rev.  St  Tex.  1879,  arts.  4813-4820,  provide 
that  in  trespass  to  try  title,  when  the  lands  are 
adjudged  to  plaintiff,  he  shall  be  entitled  to  a 
writ  of  possession  within  one  year  on  paying 
the  adjudged  value  of  improvements  made  in 
good  faith;  in  default  whereof  defendant  may 
retain  the  land  upon  paying  within  six  months 
the  adjudged  value  thereof  without  the  improve- 
ments; in  default  whereof  a  writ  of  possession 
shall  issue  to  plaintiff.  Held^  that  on  the  ex- 
piration of  both  options  without  action  by  either 
party  plaintiff  is  entitled  to  recover  the  lands 
without  paying  for  the  improvements,  and  de- 
fendants cannot  have  an  execution  against  bin 
for  their  value.— Cox  v.  Hart,  145  U.  S.  376 
12  S.  Ct  962,  36  L.  Ed.  741. 

IIL  DAMAGES.  USE  AHD  OOOUPA- 

TION,  IMPROVEMEHTS. 

AND  TAXES. 

^=s>55«  Improrements. 

See  46  Cent  Dig.  Tresp.  to  T.  T.  H  87-M. 

Prooeedlncs  for  roeoveiy  of 


See  46  Cent  Dig.  Tresp.  to  T.  T.  |  M. 

In  an  action  of  trespass  to  try  title  on  the 
question  of  the  right  to  compensation  for  im- 
provements, it  having  appeared  at  the  trial  that 
defendant  had  not  received  his  deed  or  paid  the 
consideration  for  the  lands  one  year  or  more  be- 
fore the  commencement  of  the  suit,  as  requires 
by  the  statute,  he  offered  to  prove  that  he  wau 
in  possession  under  a  verbal  contract  to  convey, 
and  that  he  immediately  entered  upon  posses- 
sion, and  commenced  the  erection  of  improve- 
ments, in  good  faith,  and  before  he  knew  of  the 
judgment  lien  under  which  plaintiff  claimed. 
Held,  that  the  court  properly  excluded  this  e\i- 
dence,  as  it  did  not  appear  from  the  offer  that 
any  of  the  improvements  were  made  before -tfaa 
date  of  the  deed,  or  exactly  when,  except  that 
it  was  before  defendant  obtained  actual  knowl- 
edge of  the  lien.— Cooke  v.  Avery,  147  U.  S.  375, 
13  S.  Ct.  340.  87  L.  Ed.  209. 


TRIAL. 

Scope-Note. 

[INCLUDES  Judicial  examination  and  determination  of  fssnes  in  dyll  cases,  more  par* 
ticularly  of  Issues  of  fact  by  courts  sitting  with  or  witliont  a  jury ;  bringing  cases  to  trial, 
notices  of  trial,  notes  of  Issue,  and  calendars  and  lists  of  causes  for  trial ;  course  and  order 
of  proceedings  at  trials  in  general ;  reception  of  evidence,  and  objections  thereto ;  argu- 
ments and  conduct  of  counsel;  relative  functions  of  court  and  jury,  and  Instructions  to 
juries  in  general ;  custody  and  conduct  of  jury ;  verdicts  or  other  findings  of  juries ;  and 
findings  and  decisions  by  courts  on  trials  without  a  Jury. 

[For  related  matters  under  other  topioi,  see  orose- references  after  analysis.] 

Analysis. 

I.  Notice  of  Trial  and  Preliminary  Proceedings. 

II.  Dockets,  Lists,  and  Calendars. 

LNo  paragraphs  or  references  in  this  Digest.    But  see  46  Cent  Dig.  Trial, 
SI  21-36.] 

III.  Course  and  Conduct  of  Trial  in  General 

IV.  Reception  of  Evidence. 

(A)  Introduction,  Offer,  and  Admission  of  Evidence  in  General. 

«=>44.  Offer  of  proof. 

46.  Necessity  and  sufficiency  in  general. 

46.  Showing  grounds  or  purpose  of  admission. 

62.  Effect  of  admission  of  evidence. 

63.  In  general. 

64.  Restriction  to  special  purpose. 

(B)  Order  of  Proof,  Rebuttal,  and  Reopening  Case. 

«==>63.  Admission  in  rebuttal  of  evidence  proper  in  chief. 

64.  Evidence  in  reply  or  surrebuttal. 

65.  Reopening  case  for  further  evidence. 
68.  After  close  of  evidence. 

(C)  Objections,  Motions  to  Strike  Out,  and  Exceptions. 

«=>73.  Right  to  object. 

75.  Estoppel  or  waiver. 

80.  Sufficiency  and  scope  of  objection. 

82.  General  or  specific. 

84.  Scope  and  questions  raised. 

99.  Exceptions. 

103.  Sufficiency  and  scope. 

105.  Effect  of  failure  to  object  or  except. 

V.  Arguments  and  Conduct  of  Counsel. 

«=>109.  Scope   and   effect  of   opening  statement. 

113.  Statements  as  to  facts,  comments,  and  arguments. 

121.  .Comments  on  evidence  or  witnesses. 

131.  Objections  and  exceptions. 
133.  Action  of  court. 

VI.  Taking  Case  or  Question  from  Jury. 

(A)  Questions  of  Law  or  of  Fact  in  General. 

^ss>  136.  Questions  of  law  or  of  fact. 

136.  Questions  of  law  or  fact  in  general. 

139.  Weight  and  sufficiency  of  evidence  in  generaL 

141. Uncon  trover  ted  facts  or  evidence. 

143.  Conflicting  evidence. 

(B)  Demurrer  to  Evidence. 
158.  Motion  to  strike  out  or  exclude  evidence. 


This  Disest  is  oomplled  oa  tlie  Key-Number  System.    For  explaaatloa*  see  page  til*- 
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VI.  Taking  Case  or  Question  from  Jury — Continued. 

(C)  Dismissal  or  Nonsuit. 

^=»160.  Power  of  court. 
162.  Time  for  motion. 

(D)  Direction  of  Verdict. 

^=>167.  Nature  and  grounds. 

168.  In  general. 

169.  Verdict  for  defendant. 

170.  Verdict  for  plaintiff. 

176.  Operation  and  effect  of  motion  or  request. 

177.  By  both  parties. 

179.  Refusal  of  juror  to  obey  direction. 
181.  Exceptions  to  rulings. 

VII.  Instructions  to  Jury. 

(A)  Province  of  Court  and  Jury  in  General. 

€=»185.  Statement  and  review  of  evidence  by  judge. 
186.  Comments  by  judge  on  evidence  in  general. 

190.  Assumptions  by  judge  as  to  facts. 

191.  In  general. 

192.  Uncontroverted  facts  or  evidence. 

193.  Opinion  or  belief  of  judge  as  to  facts. 

194.  Weight  and  sufficiency  of  evidence. 
197.  Determination  of  questions  of  law. 
199.  Submission  to  jury. 

(B)  Necessity  and  Subject-Matter. 

^=»202.  Duty  of  judge  in  general. 

207.  Purpose  and  effect  of  evidence. 

(C)  Form,  Requisites,  and  Sufficiency. 

«==>222.  Written  instructions. 

227.  Reading  or  delivery  to  jury. 

229.  Repetition. 

231.  Sufficiency  as   to   subject-matter. 

236.  Credibility  of  witnesses. 

238.  Matters  of  law. 

239.  Amount  of  recovery. 

243.  Inconsistent  or  contradictory  instructions. 

244.  Undue  prominence  of  particular   matters. 

(D)  APPUCABII.ITY  TO  Pleadings  and  Evidence. 

^=»249.  Application  of  instructions  to  case. 

260.  In  general. 

261.  Pleadings   and    issues. 

262.  Facts  and  evidence. 

253.  Instructions    excluding    or    ignoring    issues,    defenses,  or 
evidence. 

(E)  Requests  or  Prayers. 

«==>266.  Necessity  in  general. 

266.  Further  or  more  specific  instructions. 

260.  Instructions  already  given. 

261.  Erroneous  requests. 

266.  Manner  of  giving  instructions  asked. 

(F)  Objections  and  Exceptions. 
273.  Time  for  objection  or  exception. 

275.  Taking  and  noting  exception. 

276.  Sufficiency  and  scope  of  objections  or  exceptions  to  in- 
structions given. 

277.  Form"  and  requisites  in  general, 

278. General  or  specific 
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yil.  Instructions  to  Jury — Continued. 

(F)  Objections  and  Exceptions — Continued. 
«s»880.  Scope  and  questions  raised. 

281.  Instructions  correct  in  part. 

282.  Sufficiency  and  scope  of  exceptions  to  failure  or  refusal 

to  instruct. 
284.  Effect  of  failure  to  object  or  except. 

(G)  Construction  and  Operation. 

^=9  285.  Rules  of  construction  in  general. 

295.  Construction  and  effect  of  charge  as  a  whole. 

296.  Error  in  instructions  cured  by  withdrawal  or  giving  oth- 

er instructions. 

Vm.  Custody,  Conduct,  and  Deliberations  o£  Jury. 

IX.  Verdict. 

(A)  General  Verdict. 

<S9  325.  Polling  jurors. 

326.  Form  and  language  in  generaL 

332.  Amount  of  recovfery. 

333.  In  general. 

338.  Amendment  or  correction. 

339.  By  jury. 

343.  Construction  and  operation. 
345.  Objections  and  exceptions. 

(B)  Special  Interrogatories  and  Findings. 

^=»  349.  Power  and  duty  of  court  to  require  special  findings. 
350.  Questions  to  be  submitted. 

356.  Failure  to  answer  interrogatories  or  make  findings. 
358.  Inconsistent  findings. 

X.  Trial  b^  Court 

(A)  Hearing  and  Determination  o?  Cause. 

(B)  Findings  op  Fact  and  Conclusions  of  Law. 
<=»388.  Duty  to  make  in  general. 

395.  Sufficiency  in  general. 

396.  Conformity  to  pleadings,  issues,  and  proofs. 
398.  Inconsistent  findings  and  conclusions. 

400.  Amendment  or  correction. 

401.  Additional  findings. 

404.  Construction  and  operation. 

XI.  Waiver  and  Correction  of  Irregularities  and  Errors. 

>409.  Irregularities  in  conduct  of  trial. 
410.  Rulings  as  to  admissibility  of  evidence. 
412.  -^ —  Admission. 
416.  Rulings  as  to  weight  and  sufficiency  of  evidence. 

418.  Demurrer  to  evidence. 

419.  Dismissal  or  nonsuit. 

420.  Direction  of  verdict. 

425.  Misconduct  of  or  affecting  jury. 

Cross-References. 


For  proceedingB  incident  to  trial  and  trial  of 
particular  actions  and  proceedings,  see  the 
various  specific  topics. 

For  9ue6tions  of  law  or  fact,  and  instructions 
to  jury  on  particular  issues  or  in  particular 
actions  or  proceedings,  see  cross-references  at 
the  beginning  of  the  corresponding  siibdiyi- 
sions  of  this  topic. 


For  trial  of  criminal  prosecutlona,  see  CMmfnal 
Law,  ^=»619~878,  and  cross-references  pre- 
ceding those  sections. 

Challenge  to  jurors  for  cause,  see  Jury,  ^=s»188. 

Practice  in  admiralty,  see- 
Admiralty,  ^=981. 
Collision,  <g=>l4d-164. 

Practice  in  equity,  see  Equity,  ^s»379^d2. 

TlUfl  Digest  is  eompiled  on  thm  Key-Nuiiber  System.   Fbr  ezplanation,  see  pa^e  ill. 
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Right  of  property  levied  on, 

Attachment,  ^=»290-308. 

Execution,  «=5>187-202. 
Surprise  at  trial  as  ground  for  continuance,  see 

Continuance,  ^s»28,  29. 


Trial  by  Jury  of  Issues  in  equity, 

«=5>376-381. 
Trial  de  novo,  see  Admiralty,  ^:»11T 
Witnesses,  see  Witnesses. 


Equity, 


I.  NOTICE  OF  TRIAI.  AND  PRELXMI- 
NART  PR0CEEDIN08. 

See  46  Cent  Dig.  Trial.  §8  1-30. 

Consolidation  of  actions,  see  Action,  ^=»54-57. 
Criminal  prosecutions,  see  Criminal  Law,  ^=» 

619-631. 
Review  of  decisions,  see  Appeal  and  Error,  ^=» 

199,  963-^66. 

n.   DOCKETS,  USTS,   AND   CAJCEN- 

DAR8. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  46  Cent  Dig.  Trial,  §{  ZL-M.] 

ZXZ.  COURSE  AND  CONDUCT  OF 
TRIAI.  IN  OENERAI- 

9^e  46  Cent  Dig.  Trial,  §9  87-84. 

Criminal  prosecutions,  see  Criminal  Law, 

636-656. 
Due  process  of  law,  see  Constitutional  Law, 

314. 
Review  of  proceedings,  see  Appeal  and  Error, 

«&=>9,  201,  259,  728,  1046. 


ZV.  RECEPTION  OF  EVIDENCE. 

Criminal  prosecutions,  see  Criminal  Law,  ^=s> 

662-684. 
Examination  of  witnesses,  see  Witnesses,  ^s» 

226-306. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  ^=s>926. 
Review  of  rulings,  see  Appeal  and  Error, 

206,  260,  970,  lOBO-lcSi. 


(A)  INTRODUCTION,  OFFER,  AND  AD- 

MISSION  OF  EVIDENCE  IN 

GENERAL. 

Review  of  -  determination  of  questions  prelimi- 
nary to  the  admission  of  evidence,  see  Appeal 
and  Error,  ^=s>992. 

^=s>44.  Offer  of  pvoof« 

See  46  Cent  Dig.  Trial,  §i  UO-ia ;   80  Cenc  Dig. 
Gvld.  i  426. 


—  Sbowingf  KTomids  or  purpose 

of  admissloii. 

See  46  Cent.  Dig.  Trial,  §§  116-U7 ;    60  Cent.  Dig. 
Wltn.  5  909. 

Ruling  by  highest  court  of  state  that  evi- 
dence of  contributory  negligence  in  action  under 
Employers'  Liability  Act,  as  amended  by  Act 
April  5,  1910,  was  properly  excluded  because  not 
offered  for  specific  purpose  of  mitigating  dam- 
ages, was  error. — Kansas  City  Southern  Ry. 
Co.  V.  Jones,  36  S.  Ct.  513,  241  U.  S.  181,  60  L. 
Ed.  944,  reversing  judgment  Jones  v.  Kansas 
City  Southern  Ry.  Co.,  68  So.  401,  137  La.  178, 

^=>fi2,  Effoet  of  admission  of  OTid 

See  46  Cent.  Dig.  Trial.  8i  124.  126-129. 


— —  Noeossity  and  sufieioney  in 
Konoral. 

See  46  Cent.  Dig.  Trial,  19  110-U4. 

In  an  action  to  foreclose  a  statutory  lien 
for  the  construction  of  a  ditch,  where  it  appear- 
ed that  the  size  of  the  ditch  was  varied  from  the 
dimensions  specified  in  the  contract  by'  direc- 
tion of  one  of  defendant's  officers,  evidence  that 
plaintiffs  were  told  he  had  no  authority  to  give 
the  direction,  without  offering  to  show  that  he 
had  no  authority  was  properly  excluded. — Idaho 
&  Oregon  Land  Imp.  Co.  v.  Bradbury,  132  U. 
S.  509,  10  S.  Ct  177,  33  L.  Ed.  433,  affirming 
Bradbury  v.  Idaho  &  Oregon  Land  Imp.  Co.,  2 
Idaho  (Hash.)  239,  10  P.  620. 

Where  a  question  to  a  witness  does  not 
clearly  admit  of  an  answer  favorable  to  the 
party  asking  it,  on  a  matter  manifestly  relevant 
to  the  issue,  and  no  offer  of  proof  is  made,  nor 
reason  given  for  excluding  the  answer,  the  su- 
preme court  cannot  say  that  the  exclusion  of  the 
antfwer  was  error. — Origet  v.  Hedden,  155  U.  S. 
228, 15  8.  Ct.  92,  39  L.  Ed.  130. 


-^  In  Konoral. 

See  46  Cent  Dig.  Trial,  fifi  124,  129. 

Where  a  defendant  files  several  pleas  to  the 
declaration  on  which  issues  are  joined,  a  general 
verdict  for  defendant  cannot  be  sustained  if 
error  was  committed  on  any  one  issue  in  the 
admission  of  evidence. — State  of  Maryland  v. 
Baldwin,  112  U.  S.  490,  5  S.  Ct  278,  28  U  Ed. 
822. 

In  an  action  by  a  state  bank,  defendant 
pleaded  the  statute  of  limitations,  and  obtained  a 
verdict  on  that  issue,  but  the  judgment  was  re- 
versed because  certain  evidence  introduced  by 
plaintiff  had  not  been  properly  submitted  to  the 
jury.  Afterwards  defendant  set  up  the  addi- 
tional defense  of  want  of  corporate  character 
in  plaintiff.  Having  introduced  his  evidence 
under  the  plea  of  the  statute,  he  was  then  allow- 
ed, against  plaintiff's  objectioh  and  exception, 
as  the  bill  of  exceptions  showed,  to  introduce 
certain  papers  showing  that  plaintiff  had  been 
changed  from  a  state  to  a  national  bank,  which 
evidence  was  insufficient  to  support  the  plea, 
and  immaterial.  Plaintiff  then  moved  to  strike 
out  this  evidence,  which  the  court  refused,  stat- 
ing that  in  his  opinion  it  was  a  complete  defense. 
Thereupon  plaintiff  said  tliat,  if  the  court  was 
going  to  direct  a  verdict  against  him  on  that 
ground,  it  would  be  useless  for  liim  to  offer  bis 
evidence  in  respect  to  the  statute  of  limitations, 
to  which  the  court  assented,  and  directed  the 
verdict  accordingly.  Held,  that  the  admission  of 
the  evidence  objected  to  was  clearly  prejudicial, 
since  plaintiff  was  thereby  induced  to  refrain 
from  offering  the  evidence,  which  upon  the 
former  appeal  was  held  to  be  sufficient  to  go  to 
the  jury  on  the  question  of  limitations. — ^Michi- 
gan Ins.  Bank  v.  Eldred,  143  U.  S.  293,  12  S. 
Ct  450,  3d  L.  Ed.  162. 

Rulings  under  which  evidence  was  admitted, 
which  were  correct  when  made,  because  relevant 
to  an  issue  of  fraud  raised  by  the  pleadings. 
held  not  erroneous  when  such  allegations  are 
abandoned,  or  held  by  the  court  not  to  be  sup- 
ported.—Tevis  V.  Ryan,  34  S.  Ct.  481.  233  U.  S. 
273,  58  L.  Ed.  967,  affirming  judgments  108  P. 
461,  13  Ariz.  120,  and  114  P.  557,  13  Ariz.  282. 

^=s>64.  —  Restriotiom  to    speeial  yar- 
pose. 

See  46  Cent  Dig.  Trial.  98  126-128. 

Deeds  introduced  in  rebuttal  merely  for  the 
purpose  of  contradicting  testimony  of  the  de- 
fenoant  as  to  statements  made  by  the  granteew 
therein  cannot  be  availed  of,  on  appeal,  as  proof 
that  the  land  in  controversy  was  not  within  an 
exception  in  the  deed  under  which  plaintiff 
claims.— Maxwell  Land  Grant  Co.  t.  Dawson^ 
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151  U.  S.  586,  14  S.  Ct.  458,  38  L.  Ed.  279, 
reveraing  judgment  7  N.  M.  133,  34  P.  191. 

(B)  ORDER  OF  PROOF.  REBUTTAL.  AND 
REOPENING  CASE. 


Criminal  prosecutions,  see  Criminal  Law, 
680-^84. 

Evidence  admissible  in  rebuttal  by  reason  of 
admission  of  similar  evidence  of  adverse  par- 
ty, see  Evidence,  ^=:»155. 

Proof  of  facts  preliminary  to  introduction  of 
secondary  evidence,  see  Evidence,  ^=»180-182. 

^s»63.  Admission    la    rebuttal    of    otI- 
denoe  proper  In  oliief . 

See  46  Cent  Dig.  Trial.  §8  151-153. 

Where  plaintiff  in  a  civil  action  calls  his  at- 
torney as  a  witness,  but  his  testimony  at  the 
tinote  it  is  offered  is  rejected  by  the  court  sua 
sponte  as  incompetent,  and,  on  overruling  plain- 
tiff's motion  for  a  new  trial,  it  is  ruled  by  the 
eoiirt  that  the  testimony  was  competent,  but  was 
inadmissible  because  offered  in  rebuttal,  instead 
of  in  chief,  the?e  is  reversible  error,  the  discre- 
tion of  the  trial  justice  as  to  the  order  of  evi- 
dence not  having  been  exercised  at  the  right 
time.— French  v.  Hall,  119  U.  S.  152,  7  S.  Ct. 
ITO,   30   L.    Ed.   375. 

^=364.  Evldenoe  In  reply  or  inrrebnttal. 

See  46  Cent  Dig.  Trial,  Si  1&4.  155. 

In  an  action  to  recover  royalties  under  a 
patent,  after  the  introduction  of  alleged  antici- 
pating patents  by  defendant  and  rebutting  evi- 
dence by  plaintiff,  it  is  in  the  discretion  of  the 
court  to  refuse  defendant's  offer  of  further  evi- 
dence to  show  why  its  contention  as  to  the  ques- 
tion of  novelty  is  correct.— St.  Paul  Plow  Works 
V.  Starling,  140  U.  S.  184,  11  S.  Ct.  803,  35 
Lf.  Ed.  404,  affirming  judgment  Starling  v.  St. 
Paul  Plow  Works  (C.  C.)  29  F.  790. 

If  books  are  not  offered  in  evidence  when  the 
defense  is  made,  the  fact  that  portions  of  them 
are  brought  to  the  attention  of  the  jury  on  plain- 
tiff's rebuttal  does  not  entitle  defendant,  after 
the  rebuttal  testimony  is  closed,  to  present  in 
evidence  the  whole  matter  of  these  books.  If 
he  has  a  right  to  introduce  any  testimony  at  all, 
it  must  be  confined  to  the  new  matter  brought 
out  in  rebuttal.— Chateaugay  Ore  &  Iron  Co. 
V.  Blake,  144  U.  S.  476,  12  S.  Ct.  731,  36  L. 
Ed.  510. 

^=965.  Reopenlns  ease  for  fnrtber  evl- 
denoe. 

See  46  Cent.  Dig.  Trial,  |§  156-168. 


«—  After  olose  of  evldenee. 

See  46  Cent.  Dig.  Trial,  §§  158-163. 

In  a  suit  for  specific  performance  of  a  con- 
tract whereby  defendant  railroad  company 
agreed  to  let  plaintiff  company  into  the  joint  use 
of  Its  bridge  across  the  Missouri  river  between 
the  states  of  Iowa  and  Nebraska,  it  was  within 
the  discretion  of  the  trial  court  to  deny  a  motion, 
made  at  final  argument,  after  the  testimony  had 
been  closed,  to  admit  evidence  that  plaintiff  had 
never  complied  with  the  NebrasKa  statutes 
prescribing  the  conditions  on  which  it  was  en- 
titled to  enter  the  state,  and  that  therefore  the 
contract  was  not  mutually  enforceable. — Union 
Pac-  Ry.  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  163 
U.  S.  564,  16  S.  Ct.  1173,  41  L.  Bd.  265,  affirm- 
ing decree  51  F.  309,  2  0.  O.  A.  174,  10  U.  S. 
App-  98. 

<C)  OBJECTIONS.  MOTIONS  TO  STRIKE 
OUT,  AND  EXCEPTIONS. 

-Criminal  prosecutions^  see  Criminal  Law,  ^=s> 

695-698. 
Necessity  for  purpose  of  review,  see  Appeal  and 

Error.   <@=>206,   260. 


Objections  to  admission  of  deposition,  see  Depo- 
sitions, ^=i»102-108. 

Objections  to  evidence  on  ground  of  insufficiency 
of  pleading,  see  Pleading,  ^=5>428.        • 

Objections  to  evidence  on  ground  of  variance, 
see   Pleading,  ^s>430. 

^s>73.  Risbt  to  objeet. 

See  46  Cent.  Dig.  Trial,  ii  10-182,  2S2;    60  Cent. 
Dig.  Wltn.  i  860. 


-^  Eatoppel  or  waiver. 

See  46  Cent  Dig.  Trial,  fifi  171-182.  252. 

In  an  action  against  an  elevated  railroad 
for  damages  to  plaintiff's  property,  the  court 
sustained  defendant's  objection  to  evidence  of 
the  permanent  injury,  and  ruled  that  damages 
should  be  recovered  for  injuries  to  the  time  of 
the  trial,  and  the  trial  proceeded  on  that  theory, 
defendant  making  no  objection.  Held,  that  de- 
fendant, by  acquiescing  in  this  ruling,  waived 
the  right  to  object  to  the  exclusion  of  evidence 
that  the  value  of  plaintiff's  property  had  in- 
creased, or  to  the  refusal  to  diarge  that  damages 
could  be  recovered  only  .for  permanent  injury,  or 
for  injuries  to  the  time  the  action  was  begun. — 
New  York  El.  R.  Co.  v.  Fifth  Nat.  Bank,  135  U. 
S.  432,  10  S.  Ct.  743,  34  L.  Ed.  231,  affirming 
Fifth  Nat.  Bank  v.  New  York  El.  R.  Co.  (C.  C.) 
28  F.  231. 

^=»80.  Snffiolenoy   and    seope    of    objee- 
tion. 

See  46  Cent  Dig.  Trial.  §|  183-227. 

^=»82»  —    General  or  speeiflo* 

See  46  Cent.  Dig.  Trial.  8i  184-210. 

An  objection  to  the  admission  or  exclusion 
of  evidence  must  be  specific  and  state  the 
grounds  of  the  objection.— Stebbins  v.  Duncan, 
108  U.  S.  32,  2  S.  Ct.  313,  27  L.  Ed.  641. 

In  an  action  for  the  value  of  ores  taken  by 
defendants  from  plaintiffs'  mine  and  converted 
to  their  own  use,  where  the  taking  is  admitted, 
testimony  by  one  of  the  plaintiffs  as  to  a  con- 
versation by  him  with  defendants  before  the 
suit,  wherein  they  admitted  the  conversion, 
cannot  be  excluded  on  an  objection  which  states 
no  grounds  therefor,  and  such  grounds  cannot 
be  stated  for  the  first  time  after  trial. — ^Patrick 
V.  Graham,  132  U.  S.  627,  10  S.  Ct.  194,  33  L. 
Ed.  460. 

^=>84,  —  Seope  and  qnestlona  raised* 

See   46   Cent    Dig.   Trial,    15   2U-218,    22D-222;     49 
Cent.  Dig.  Wills.  8  79L 

Where  the  admission  of  articles  of  incorpo- 
ration are  objected  to  "as  immaterial,  irrelevant, 
and  incompetent  evidence,"  the  specific  objec- 
tion that  Uie  articles  were  not  sufficiently  au- 
thenticated to  render  them  admissible,  and  that 
the  certificates  were  made  by  deputy  officers, 
will  not  be  considered. — Noonan  v.  Caledonia 
Gold  Min.  Co.,  121  U.  S.  393,  7  S.  Ct.  911,  30 
L.  Ed.  1061,  affirming  judgment  Caledonia  Gold 
Min.  Co.  V.  Noonan,  3  Dak.  189,  14  N.  W.  426. 

In  an  action  to  recover  duties  paid  under 
protest  the  inquiry  was  whether  the  goods  were 
dutiable  under  Schedule  K  of  the  act  of  March 
3,  1883,  as  ''knit  goods,  made  on  knitting 
frames,"  ts  assessed  by  the  collector,  or  under 
Schedule  N,  as  "bonnets,  hats,  and  hoods  for 
men,  women,  and  children,"  etc.,  as  claimed  by 
the  importers.  One  of  the  latter,  as  a  witness, 
was  asked  whether  in  1882,  when  a  bill  was 
pending  before  congress  to  exclude  woolen  goods 
from  the  provision  for  caps  and  other  articles 
made  on  frames,  his  firm  addressed  a  letter  to 
the  member  from  their  district,  protesting 
against  the  passage  of  the  law.  Objection  was 
made  because  of  immateriality,  because  witness 
had  no  right  to  state  the  contents  of  the  letter, 
and  because  the  letter  itself  was  the  best  evi- 
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dence.  The  objection  was  overruled,  the  witness 
answered  in  the  affirmative,  and  was  then  shown 
what  purported  to  be  a  copy  of  the  letter,  and 
was  asked  if  it  was  a  copy.  Plaintiffs  objected, 
without  specifying  any  grounds.  The  objection 
was  overruled,  an  exception  taken,  and  the  copy 
was  then  read  in  evidence.  Heldf  that  plaintiffs 
were  precluded  from  contending  that  the  paper 
was  read  in  evidence  without  any  proof  that 
it  was  a  copy  of  the  letter,  for  there  was  no  ex- 
ception bnsed  on  that  ground. — ^Toplitz  v.  Hed- 
den,  146  U.  S.  252,  13  S.  Ct.  70,  36  L.  Ed.  961, 
affirming  judgment  (O.  C.)  33  F.  617. 

The  objection  to  the  testimony  of  the  wit- 
ness as  to  signatures  to  a  special  tax  bill  in 
suit  is  not  an  objection  to  the  admission  in  evi- 
dence of  the  tax  bill  itself.  Judgment,  Heman 
V.  AUen,  57  S.  W.  559,  156  Mo.  534,  affirmed. 
—Shumate  v.  Heman.  21  S.  Ot.  645,  181  U.  S. 

402,  45  L.  Ed.  916,  922. 

• 

d=:»99.  Ezoeptions. 

See  46  Cent  Dig.  Trial.  §9  253-259. 

^=s>l03.  -^  Snflloienoy  and  seope. 

See  46  Cent.  Dig.  Trial,  fifi  266-258. 

After  a  question  had  been  put  and  answer- 
ed, defendant's  counsel  objected  thereto,  and 
asked  the  exclusion  of  the  testimony,  and  that 
objection  be  noted,  and  thereupon  the  judge 
declared  the  evidence  competent.  Held,  that  an 
exception  to  the  evidence  was  sufficiently  taken. 
—Lucas  V.  United  States,  163  U.  S.  612,  16 
S.  Ct  1168,  48  L,  Ed.  282. 

^s»105.  Effect  of  failnre  to  objeet  or  ex- 
oept. 

See  46  Cent  Dig.  Trial.  (8  260-266;  20  Cent  Dig. 
Bvid.  8  2430;  22  Cent  Dig.  Ex.  ft  Ad.  8  1855;  85 
Cent  Dig.  Hon.  Reed.  8  76;  50  Cent  Dig.  Witn.  8 
850. 

In  an  action  by  a  state  bank,  defendant 
pleaded  the  statute  of  limitations,  and  obtained 
a  verdict  on  that  issue,  but  the  judgment  was 
reversed  because  certain  evidence  introduced  by 
plaintiff  had  not  been  properly  submitted  to 
the  jury.  Afterwards  defendant  set  up  the  ad- 
ditional defense  of  want  of  corporate  character 
in  plaintiff.  Having  introduced  his  evidence  un- 
der the  plea  of  the  statute,  he  was  then  allowed, 
against  plaintiff's  objection  and  exception  (as 
the  bill  of  exceptions  showed),  to  introduce  cer- 
tain papers  showing  that  plaintiff  had  been 
changed  from  a  state  to  a  national  bank,  which 
evidence  was  insufficient  to  support  the  plea, 
and  immaterial.  Plaintiff  then  moved  to  strike 
out  this  evidence,  which  the  court  refused,  stat- 
ing that  in  his  opinion  it  was  a  complete  de- 
fense. Thereupon  plaintiff  said  that,  if  the 
court  was  going  to  direct  a  verdict  against  him 
on  that  ground,  it  would  be  useless  for  him  to 
offer  his  evidence  in  respect  to  the  statute  of 
limitations,  to  which  the  court  assented,  and 
directed  the  verdict  accordingly.  But  the  bill 
of  exceptions  failed  to  show  any  exception  to 
either  of  these  rulings.  Held  that,  notwith- 
standing this  omission,  the  court  could  consider 
these  matters  in  order  to  ascertain  whether  the 
admission  of  the  papers  was  prejudicial. — ^Mich- 
igan Ins.  Bank  v.  Eldred,  143  U.  S.  293,  12  S. 
Ct.  450,  36  L.  Ed.  162. 

Uncontradicted  testimony,  though  not  the 
best  evidence,  must  be  considered  when  admit- 
ted without  objection. — Kansas  City  Southern 
R,  Co.  V.  C.  H.  Albers  Commission  Co.,  32  S. 
Ct-  316,  223  U.  S.  573.  56  L.  Ed.  556,  revers- 
ing judgment  99  P.  819,  79  Kan.  59. 

V.  ARGUMENTS  AND  CONDUCT  OF 

COUNSEL. 


€p»109.  Soope     and    effect     of     opeaiac 
statement. 
Bee  46  Cent.  Dig.  Trial,  U  91.  370.  897.  S88, 


In  an  action  for  money  had  and  received* 
the  trial  court,  at  the  close  of  plaintiff's  testi- 
mony, refused  to  allow  the  introduction  of  evi- 
dence by  defendant,  unless  it  related  to  matters 
not  embraced  in  the  latter's  oi)ening  to  the  jury, 
upon  the  ground  that  the  facts  covered  by  such 
opening  did  not  constitute  a  defense  to  the  ac- 
tion. Defendant  assured  the  court  that  his 
opening  included  a  statement  that  the  money 
in  suit  had  been  "accounted  for  and  paid  over," 
and  said  that  he  had  no  other  facts  to  <^er, 
not  embraced  in  his  opening.  Thereupon  a  ver^ 
diet  was  directed  for  plaintiff.  Held  that,  as 
there  was  evident  misunderstanding  between  the 
court  and  defendant  as  to  what  was  contained 
in  the  latter's  opening,  he  should  have  been 
allowed  to  proceed  upon  the  assurances  made, 
especially  as  the  case,  according  to  the  court's 
own  statement,  was  a  "book-keeper's  puzzle  and 
problem,"  and  the  evidence  offered  was  ad- 
missible under  the  answer.— Butler  v.  National 
Home  for  Disabled  Volunteer  Soldiers,  144  U. 
S.  64,  12  S.  Ct.  581.  36  L.  Ed.  346. 

$=»113.  Statements    as    to    faeta»    oom* 
n&ente,  and  ar^iuaenta. 

See  46  Cent.  Dig.  Trial,  |i  275-S09. 


Criminal  prosecutions,  see  Criminal  Law, 

708-730. 
On  motion  to  dismiss  appeal,  see  Appeal  and 

Error,  «s»824. 
Review  of  proceedings,  see  Appeal  and  Error, 

^5>1060. 


— —  Comments    on    OTidonoe    «» 
witnesses. 

See  46  Cent  Dig.  Trial.  U  294-298.  100. 

In  an  action  against  a  woman  for  alienating 
the  affections  of  plaintiff^s  husband,  the  court 
admitted  the  record  of  proceedings  for  a  divorce 
previously  obtained  by  plaintiff,  for  the  sole 
purpose  of  proving  the  fact  of  divorce,  and  for- 
bade the  reading  or  stating  -to  the  jury  any 
averments  of  the  petition  reflecting  on  defend- 
ant. It  also  admitted'  in  evidence  the  statute 
of  the  state  in  which  such  proceedings  wer^ 
had,  for  the  sole  purpose  of  showing  the  law 
under  which  the  divorce  was  granted.  Plain- 
tiff's counsel,  in  their  argument  to  the  jury, 
used  such  record  and  statute  for  the  general 
purposes  of  their  case,  stated  the  averments  of 
the  petition  which  assailed  defendant's  char- 
acter, and  put  them  in  juxtaposition  with  such, 
statute  and  the  testimony  of  certain  witnesses^ 
to  produce  the  impression  that  the  divorce  was 
granted  on  the  ground  of  adultery  between  de- 
fendant and  plaintiff's  husband.  Held  such  mis- 
conduct of  counsel  as  to  require  reversal. — 
Waldron  v.  Waldron,  156  U.  S.  361,  15  8.  OL 
383,  39  L.  Ed.  453. 

^=»131«  Objeetiona  and  enoeptiona* 

See  46  Cent.  Dig.  Trtal,  5S  312-314. 

Where  defendant  excepted  to  a  misofle  of 
the  evidence  by  counsel  in  argument,  when  first 
made,  the  fact  that  the  same  misuse  was  after- 
wards made,  without  exception,  does  not  dis- 
entitie  defendant  to  reversal. — Waldron  v.  Wal- 
dron, 156  U.  S.  361,  15  S.  Ct.  383,  39  U  Ed. 
453. 

^=»133.  Aotion  of  eonrt* 

See  46  Ceat.  Dig.   Trial,  |  316. 

Where  counsel  put  in  evidence  a  letter  from 
the  surety  company  in  an  action  on  a  bond 
reading  in  the  letter  head  'VHipital  and  surplus 
over  $1,000,000,"  his  statement  that  "there  is 
no  room  for  sympathy  for  the  poor  defendant" 
does  not  call  for  reversal,  where  the  judge 
charged  the  jury  that  the  case  was  not  one  for 
sentimental  consideration.— Graham  v.  United 
States,  34  S.  Ct.  148,  231  U.  S.  474,  58  U  Ed. 
310,  affirming  :  idgment  188  F.  651,  110  C  O. 
A.  465. 


[8up.CU)Is.--Pace  2001] 


TRIALk  VI  (A) 


«=»148 


VI.   TAXING  CASE  OB  QITE8TION 
FBOM  JITBT. 


Oiminal  prosecutiona,  see  Criminal  Law, 

731-768. 
PresainptioDB  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  ^=>927. 
Review  of  rulings,  see  Appeal  and  Error,  ^=> 

20S-212,  729,  997,  1061 

(A)  QUESTIONS  OF  LAW  OR  OF  FACT  IN 

GENERAL. 

Ab  to  particular  fads,  t«««ea,  or  suhjecU. 

See  Boundaries,  ^=s»40. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  ^=»288. 

Bar  of  statute  of  limitations,  see  Limitation  of 
Actions,  ^=»199. 

Classification  of  goods  subject  to  duty,  see  Cus- 
toms Duties,  ^=s>116. 

Contributory  negligence,  see — 
Carriers,  ^=>347. 
Master  and  Servant,  ^=s»289. 

Damages,  see  Damages,  ^=9206. 

Fraud,  see  Fraud,  ^=s>64. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant,  «=>287. 

Liability  for  corporate  debts,  see  Banks  and 
Banking,  ^=s>250. 

Negligence,  see — 
Carriers,  ^=>136. 
Master  and  Servant,  ^=9286. 

Offer   and   acceptance   of  contracts,   see   Con- 
tracts, ^=:»29. 

Parties  to  contracts,  see  Contracts,  ^=s>29. 

Probable  cause,  see  Malicious  Prosecution,  ^s> 
71. 

Similitude   of  articles  imported,   see  Customs 
Duties,  ^=s>116. 

Validity  of  reappraisement  of  goods  imported, 
see  Customs  Duties,  ^=>116. 

In  pariioular  civil  actions  or  proceedings. 

See- 
Libel  and  Slander,  ^=:»128. 
Malicious  Prosecution,  ^s»71. 
Trover  and  Conversion,  ^=»66. 

Assessment  of  damages,  see  Damages,  ^s»208b 
Enforcement  of  corporate  debts,  see  Banks  and 

Banking,  <$=>250. 
For  breach  of  contract,  see — 

('arriers,  ^=5>278. 

Sales,  <S=3>445. 
For  injuries  or  misconduct,  see- 
Carriers,  ^=>136,  320,  347. 

Fraud,  ^=»64. 

Master  and  Servant,  ^=s>284-289. 

Municipal  Corporations,  ^=»821. 

Negligence,  ^=»136. 

RaUroads,  ^=9350,  400,  484. 

Street  Railroads,  ^=:»ll7. 
On  bills  or  notes,  see  Bills  and  Notes,  ^s»537. 
On  insurance  policies,  see  Insurance,  ^=»668. 
Probate  proceedings  and  actions  relating  to  wills 

or  probate,  see  Wills,  ^=»324. 
Recovery  of  custom  duties,  see  Customs  Duties, 

<e=>116. 
To  establish  boundaries,  see  Boimdaries,  ^=>40. 
To  set  aside  transfer  in  fraud  of  creditors  or 

subsequent  purchasers,  see  Fraudulent  Con- 
veyances, ^=»308. 


136.   Questions  of  law  or  of  fact. 

See  46  Cent.  Dig.  Trial,  9S  818-827.  332-344,  366. 


—  Questions  of  law  or  fact  in 
sonoral. 

See  46  Cent.  Dig.  Trial,  fi§  318.  320.  321.  323-327 ;   39 
Cent.  Dig.  Plead,  fi  75 ;    50  Cent.  Dig.  Witn.  8  861. 

Where  a  sheriff  selling  property  under  a 
chattel  mortgage  receives,  by  direction  of  the 


security  for  certain  bids,  and  thereafter  trans- 
fers such  deposit  to  the  mortgagee,  the  question 
whether  the  transfer  from  the  sheriff  to  the 
mortgagee  was  not  the  transfer  of  a  security, 
but  a  payment  on  account  by  the  sheriff,  the 
acceptance  of  which  would  not  operate  as  a 
ratification  of  the  attorney's  action,  is  one  of 
fact  as  to  the  intention  of  the  parties  to  the 
transfer,  and  as  such  is  a  question  for  the  jury. 
— Teague  v.  Maddox,  150  U.  S,  128,  14  S.  Ot 
46,  37  Lr.  Ed.  1025. 

A  case  which  turns  upon  the  proper  con- 
clusions to.  be  drawn  from  a  commercial  cor- 
respondence, in  connection  with  other  facts  and 
circumstances,  is  properly  referred  to  a  jury, 
although  the  construction  of  written  instru- 
ments is  ordinarily  a  question  for  the  court. 
JiKli;ment  Higgins  v.  Fidelity  Ins.  Trust  &  Safe 
Deposit  Co.,  108  F.  475.  46  C.  C.  A.  500,  af- 
firmed.— Rankin  v.  Fidelity  Ins.  Trust  &  Safe 
Deposit  Co.,  23  S.  Ct.  553,  189  U.  S.  242,  47 
L.  Ed.  792. 

4=3>139.  —  WeisHt    and    snAoienoy   of 
evidence  in  s^neral. 

See  46  Cent  Dig.  Trial.  SS  832,  333.  338-841.  366. 

Where  there  is  any  evidence  tending  to 
support  the  issues  in  the  case,  although  slight, 
it  should  be  submitted  to  the  jury,  and  it  is  er- 
ror to  order  a  nonsuit  or  direct  a  verdict. — ^Van 
Stone  V.  Stillwell  &  Bierce  Mfg.  Co.,  142  U.  S. 
128,  12  S.  Ct  181.  35  Lr.  Ed.  961. 

Testimony  by  plaintiff  that  the  frog  in  which 
he  was  injured  was  unblocked  at  the  time  of  the 
accident  is  sufficient  to  carry  the  question  to  the 
jury,  though  a  number  of  witnesses  testify  that, 
just  after  the  accident,  the  frog  was  found  to 
be  properly  blocked.— Union  Pac.  Ry.  Co.  v. 
James,  163  U.  S.  485,  16  S.  Ct  1109,  41  L.  Ed. 
236. 

A  demurrer  to  the  evidence  may  be  sustain- 
ed, a  nonsuit  granted  defendant,  or  a  verdict 
may  be  directed  in  favor  of  either  of  the  parties 
when  the  testimony  is  insufficient  to  support  a 
different  verdict— McGuire  v.  Blount,  26  S.  Ct. 
1.  199  U.  S.  142,  50  L.  Ed.  125,  affirming  judg- 
ment 121  F.  1020,  56  C.  C.  A.  682. 

The  trial  court  properly  refused  to  charge 
as  a  matter  of  law  Uiat  the  evidence  establish- 
ed the  defense  of  contributory  negligence,  where 
the  testimony  on  that  question  was  such  as  to 
leave  fair  ground  for  difference  of  opinion. — 
Delk  V.  St.  Louis  &  S.  F.  R.  Co.,  31  S.  Ct.  617, 
220  U.  S.  580,  55  L.  Ed.  590,  reversing  judg- 
ment St  Louis  &  S.  F.  R,  Co.  v.  Delk,  158  F. 
931,  86  C.  C.  A.  95,  14  Ann.  Cas.  233. 

or 


—  Unoontroverted      faets 
evidenoe. 

See  46  Cent  Dig.  Trial,  §  836. 

A  peremptory  instruction  is  properly  giv- 
en on  behalf  of  tbe  carrier  in  an  action  against 
it  to  recover  for  a  loss  to  a  shipment  of  cattle, 
alleged  to  have  been  occasioned  by  its  negli- 
gence, where  the  undisputed  evidence  is  of  such 
a  character  as  would  make  it  the  duty  of  the 
court  to  set  aside  the  verdict  if  the  case  had 
been  given  to  tbe  jury,  and  the  verdict  rendered 
in  favor  of  the  plaintiffs.  Judgments,  Em- 
pire State  Cattle  Co.  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  147  F.  457,  77  C.  C.  A.  601,  and 
Minnesota  &  D.  Cattle  Co.  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  147  F.  463,  77  C.  C.  A.  607,  af- 
firmed.—Empire  State  Cattle  Co.  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  28  S.  Ct  607,  210  U.  S.  1, 
52  L.  Ed.  931,  15  Ann.  Cas.  70. 

^=>143.  — «-  ConfliotinK  evidence. 

6ee  46  Cent  Dig.  Trial.  U  342,  343. 

A   peremptory   instruction   to   find   for   de- 
fendant should  not.be  given,  where  plaintiff's 
mortgagee's   attorney,  a  deposit   of  money   as  I  evidence  would  warrant  a  verdict  in  his  favor, 

Tliis  Digest  is  compiled  on  the  Key-Nnmber  System.   For  explanation,  see  page  iii. 
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and  defendant's  evidence  contradicting  it  does 
not  make  out  a  clear  and  indisputable  case. — 
City  of  Lincoln  v.  Power,  151  U.  S.  436,  14  S. 
Ct.  387,  38  L.  Ed.  224. 

It  is  the  duty  of  the  court  to  submit  a 
question  of  fact  to  the  jury,  where  the  evidence 
in  regrard  thereto  is  conflicting.— District  of 
Columbia  v.  Robinson,  21  S.  Ct  283,  180  U.  S. 
92,  45  L.  Bd.  440,  affirming  judgment  14  App. 
p.  C.  612. 

(B)  DBMURREIR  TO  EVIDENCE: 

Review  of  discretion,  see  Appeal  and  Error,  ^=s> 
073. 

^s»158.  Motion  to  strike  out  or  ezolndo 
evidence* 

Ooe  46  Cent.  Dig.  Trial,  |  858. 

A  motion  to  strike  out  evidence  on  a  certain 
topic,  which  practically  comprehends  all  the  evi- 
dence, is,  in  effect,  a  demurrer  to  the  evidence, 
andiany  lack  of  precision  in  the  motion  is  cured 
by  the  subsequent  direction  of  a  verdict.— Ber- 
becker  v.  Robertson,  152  U.  S.  373,  14  S.  Ct 
590,  88  U  Ed.  484. 

(0)  DISMISSAL  OR  NONSUIT. 

Presumptions  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  4=:»927. 

^=s»100.  Power  of  eonrt. 

See  46  Cent.  Dig.  Trial,  i  368. 

Where  the  court  has  authority  under  stat- 
ute to  enter  judgments  of  peremptory  nonsuit, 
and  plaintifTs  evidence  is  not  sufficient  to  en- 
title nim  to  a  verdict,  it  is  not  error  to  order  a 
nonsuit  against  his  will. — Coughran  v.  Bigelow, 
17  S.  Ct.  117,  164  U.  S.  301,  41  L.  Ed.  442. 

$=»102.  Time  for  motion. 

See  46  Cent  Dig.  Trial.  S  370. 

The  presiding  judge  cannot  be  required,  on 
motion  for  a  nonsuit  at  the  contlusion  of  plain- 
tifiTs  evidence,  to  rule  on  the  question  whether 
the  evidence  is  sufficient  to  sustain  the  action, 
unless  defendant  consents  to  rest  his  case  ana 
submits  the  whole  case  for  determination  on  that 
evidence. — Columbia  &  P.  S.  R.  Co.  v.  Haw- 
thorne, 144  U.  S.  202,  12  S.  Ct.  591.  36  L.  Ed. 
405,  reversing  judgment  3  Wash.  T.  353,  19 
P.  26. 

(D)  DIRECTION  OF  VERDICT. 

Review  of  rulings,  see  Appeal  and  Error,  ^s> 
212,  866,  997. 

^=s>107«  Nature  and  Kronnda. 

See  46  Cent.  Dig.  Trial.  15  341,  876-S9S. 


— -  In   general. 

See  46  Cent  Dig.  Trtal,  ff  341,  S76-380. 

A  case  which  fairly  depends  on  the  effect  or 
weight  of  testimony  should  not  be  withdrawn 
from  the  jury  unless  the  testimony  be  of  such  a 
conclusive  character  as  to  compel  the  court,  in 
the  exercise  of  a  sound  judicial  discretion,  to 
set  aside  a  verdict  returned  in  opposition  to  it 
— Phcenix  Mut  Life  Ins.  Co.  v.  Doster,  106  U. 
S.  30,  1  S.  Ct  18,  27  L.  Ed.  66 ;  Inhabitants  of 
Montdair  Tp.  v.  Dana,  107  U.  S.  162,  2  S.  Ct 
403,  27  L.  Ed.  436:  Connecticut  Mut.  Life  Ins. 
Co.  V.  Lathrop,  111  U.  S.  612,  4  S.  Ct  533,  28 
U  Ed.  536. 

A  statutoiT  rule  making  the  question  of 
fraud  or  good  faith  a  Question  for  the  jury  does 
not  prevent  the  court  from  giving  a  peremptory 
instruction  when  the  evidence  is  substantially 
all  one  way.— People's  Sav.  Bank  v.  Bates,  120 
U.  S.  556.  7  S.  Ct  679,  30  L.  Ed.  754. 

It  is  proper  for  the  court  to  direct  a  ver- 
dict, when  it  would  be  its  duty  to  set  aside  a 
different  one,  if  rendered. — North  Pennsylvania 


R.  Co.  V.  Commercial  Nat.  Bank  of  Chicago, 
123  U.  S.  727,  8  S.  Ct.  266,  31  L.  Ed.  287. 

While  questions  of  negligence  and  contribu- 
tory negligence  are  ordinarily  questions  of  fact 
for  the  jury,  yet,  when  the  undisputed  evidence 
is  BO  conclusive  that  the  court  would  be  compell- 
ed to  set  aside  a  verdict  in  opposition  thereto, 
it  may  withdraw  the  case  from  the  jury,  and 
direct  a  verdict — Elliott  v.  Chicago,  M.  &  St 
P.  Ry.  Co.,  150  U.  S.  245,  14  sTct  85,  37  L. 
Ed.  1068. 

A  question  as  to  the  existence  of  negligence 
should  not  be  withdrawn  from  the  jury  unless 
the  conclusion  follows,  as  matter  of  law,  that 
no  recovery  can  be  had  upon  any  view  which 
can  be  properly  taken  of  the  facts  which  the 
evidence  tends  to  estabUsh.— Gardner  v.  Mich- 
igan Cent  R.  Co.,  150  U.  S.  349,  14  S.  Ct.  140. 
37  L.  Ed.  1107. 

^=s>169.  —  Verdlet  for  defendnnt. 

See  46  Cent  Dig.  Trial,  ifi  3U,  881-887.  889. 

A  verdict  for  defendant  is  properly  directed, 
where  the  evidence  is  insufficient  to  sustain  a 
verdict  for  plaintiff  and  it  would  be  the  duty 
of  the  court  to  set  aside  such  verdict  if  render- 
ed.—Rand^U  V.  Baltimore  &  O.  R.  Co.,  109  U. 
S.  478,  3  S.  Ct  322,  27  L.  Ed.  1008. 

In  an  action  to  recover  money,  plaintiff,  to 
avoid  the  plea  of  the  statute  of  limitations,  re- 
plied a  new  promise  within  the  statutory  time, 
and  offered  in  evidence  a  deposition  taken  under 
a  commission  to  prove  the  new  promise.  De- 
fendant objected  to  the  deposition,  but  did  not 
state  any  ground  of  objection.  Tne  bill  of  ex- 
ceptions set  forth  that  the  court  ruled  out  the 
deposition  because  of  its  informality.  The  dep- 
osition appeared  to  be  regular  in  form,  and  the 
evidence  contained  in  it  as  to  the  new  promise 
was  material  and  competent  H^4  that,  the 
court  below  having  instructed  the  jury  that 
plaintiff  had  not  offered  sufficient  evidence  of  a 
new  promise  to  be  submitted  to  the  jury,  and 
directed  a  verdict  for  defendant^  and  there  be- 
ing evidence  on  both  sides  for  the  consideration 
of  the  jury  on  the  other  issues  on  proper  in- 
structions, a  judgment  for  defendant  should  be 
reversed.— Spaids  v.  Cooley,  113  U.  S.  278,  5  S. 
Ct  449,  28  L.  Ed.  984. 

A  verdict  should  not  be  directed  by  the 
court,  unless,  as  a  matter  of  law,  no  recovery 
can  be  had  under  any  proper  view  of  the  facts 
which  the  evidence  tends  to  establish. — ^Texas 
&  P.  Ry.  Co.  V.  Cox,  145  U.  S.  593,  12  S.  Ct 
905,  36  L.  Ed.  829. 

^=s»170.  -^  Verdlet  for  plaintiff. 

See  46  Cent  Dig.  Trial.  §9  890-894. 

Where  the  bill  of  exceptions  contained  all 
the  evidence  and  defendant  did  not  ask  to  go  to 
the  jury  on  any  question  of  fact,  and  the  ques- 
tions were  wholly  questions  of  law,  and  a  ver- 
dict for  the  defendant  would  have  been  set  aside, 
it  was  proper  to  direct  a  verdict  for  the  plain- 
tiff.—Anderson  County  Com'rs  v.  Beal,  113  U. 
S.  227,  5  S.  Ct.  433,  28  U  Ed.  966. 

The  court  may  direct  a  verdict  for  plain- 
tiff, where  there  is  no  evidence  on  which  to 
found  a  verdict  for  defendant— Marshall  v.  Hub- 
bard, 117  U.  S.  415,  6  S.  Ct  806,  29  L.  Ed. 
919. 

Where,  in  an  action  to  recover  an  excess  of 
duties  paid  under  protest  on  certain  goods,  the 
undisputed  evidence  was  that  the  articles  were 
used  for  a  certain  purpose,  and  defendant  offer- 
ed no  evidence  on  that  subject  in  contradiction 
of  that  put  in  by  plaintiff,  and  at  the  close  of 
the  evidence  defendant  asked  the  court  to  direct 
a  verdict  in  his  favor,  it  was  proper  for  the 
court  to  direct  a  verdict  for  plaintiff;  there  be- 
ing no  question  of  fact  for  the  jury,  and  de- 
fendant not  having  asked  to  go  to  the  jury.— 
Robertson  v.  Edelhoff,  132  U.  S.  614,  10  S.  Ct 
186,  33  L.  Ed.  477. 
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^=9175.  Operation  and  effeet  ef  motiea 
or  request*. 

M  Cent  Dig.  Trial,  5!  899.  400. 


—  By  botli  partieg* 

See  46  Cent.  Dig.  Trial,  i  400. 

In  an  action  by  the  assignee  of  a  corporation 
to  recover  the  amount  due  on  unpaid  corporate 
stock,  defendant  set  up  that  he  had  offered  to 

Eay  for  his  stock,  but  tnat  the  corporate  officers 
ad  refused  to  receive  payment  or  to  issue  the 
stock,  and,  as  against  the  prima  facie  case  made 
b;r  the  plaintiff,  testified  that  he  had  several 
times  offered  to  pay  the  secretary,  who  refused 
to  receive  the  money;  and  the  secretarv  testi- 
fied that  he  refused  the  offer  under  the  direction 
of  the  president,  but  the  president,  being  called 
by  plaintiff,  denied  that  he  had  ever  given  such 
instructions.  The  testimony  being  closed,  coun- 
sel for  both  parties  conceded  that  there  was  no 
question  for  the  jury^  4ach  moved  for  the  di- 
rection of  a  verdict  m  his  favor,  and  defend- 
ant's motion  was  granted.  Heldt  that  defend- 
ant might  well  be  regarded  as  having  abandon- 
ed the  defense,  in  so  far  as  it  depended  upon 
thifl  evidence,  and  as  having  taken  the  position 
that  plaintiff*s  evidence  did  not  make  out  a  c&se. 
—Potts  V.  Wallace,  146  U.  S.  689,  13  S.  Ct. 
196,  36  L.  Ed.  1135. 

The  request  by  both  parties  for  peremptory 
instructions  in  their  favor  does  not  amount  to 
a  submission  of  the  facts  to  the  court,  so  as  to 
exclude  the  right  of  the  plaintiffs  to  have  the 
case  go  to  the  jury  in  accordance  with  subse- 

3uent  special  requests  asked  on  their  behalf, 
ndgments.  Empire  State  Cattle  Co.  ▼.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  147  F.  457,  77  C.  C. 
A.  601,  and  Minnesota  &  D.  Cattle  Co.  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  147  F.  463,  77  C.  C. 

A.  607,  affirmed.~Empire  State  Cattle  Co.  v. 
Atchison.  T.  &  S.  F.  Ry.  Co.,  28  S.  Ct.  607, 
210  U.  S.  1,  62  L.  Ed.  931,  15  Ann.  Cas.  70. 

^=»179.  Befnsal  of  jnror  to  obey  dlree- 
tlon. 

See  46  Cent  Dig.  Trial,  |  404. 

Where  the  evidence  is  such  that  the  court 
may  take  the  case  from  the  jury,  and  direct  a 
certain  verdict,  it  is  not  error  to  direct  a  juror 
to  agree  with  his  fellows  in  such  verdict  Judg- 
ment 7  C.  C.  A.  426,  58  F.  670,  affirmed.— W. 

B.  Grimes  Dry-Goods  Co.  v.  Malcolm,  17  S.  Ct. 
158»  164  U.  S.  483,  41  L.  Ed.  524. 

^=9181.  Ezoeptlons  to  rnlincs* 

See  46  Cent.  Dig.  Trial,  {  406. 

A  bill  of  exceptions  showed  that  instructions 
numbered  1  and  2,  were  requested  by  plaintiff. 
and  refused,  and  that  others,  numbered  3  ana 
4,  adverse  to  him,  were  given ;  and  the  court 
stated  that  "plaintiff's  counsel  presented  his  re- 
quests in  writing  before  the  charge  of  the  court 
began.  The  court  instructed  the  jur^  to  find  for 
defendant,  without  notice  to  plaintiff's  counsel 
that  the  requests  would  not  be  given,  and  there 
was  no  opportunity  for  counsel  to  except  to  the 
failure  of  the  court  to  charge  as  requested  until 
the  instructions  were  given  to  the  jury.  The 
exceptions,  therefore,  contained  in  Nos.  1,  2,  3. 
and  4,  were  not  taken  or  noted  during  the  trial.'* 
The  bill  also  stated  that  "the  court  instructed 
the  jury  to  return  a  verdict  for  defendant.  The 
jury  returned  a  verdict  in  accordance  with  said 
instructions,  and  judgment  was  thereupon  en- 
tered, •  ♦  ♦  and  to  said  instructions,  ver- 
dict, and  judgment  the  plaintiff,  by  his  counsel, 
excepted,  and  now  excepts,"  etc.  Held,  that  it 
sufficiently  appeared  that  the  general  instruction 
to  find  for  defendant  was  excepted  to  at  the 
proper  time.— Dunlap  v.  Northeastern  R.  Co., 
130  U.  S.  649,  9  S.  Ct.  647,  32  !>.  Ed.  1058. 

In  the  absence  of  an  exception  to  the  direc- 
tion of  a  general  verdict,  an  objection  that  the 
same  was  Bksed  upon  a  special  verdict  previous- 


ly rendered  upon  an  immaterial  issue  cannot 
be  reviewed.— \faddock  v.  Magone,  152  IT.  S. 
368,  14  S.  Ct  588,  38  L.  Ed.  482. 

Vn.   IHSTBU0TION8  TO  JUBT. 

Criminal  prosecutions,  see  Criminal  Law,  ^=» 
773-834,  841-845. 

Erroneous  exclusion  of  evidence  cured  by  in- 
structions, see  Appeal  and  Error,  ^s>1059. 

Erroneous  instructions  or  failure  to  instruct, 
ground  for  new  trial,  see  New  Trial,  ^=s>39. 

Record  for  purpose  ot  review,  see  Appeal  and 
Error,  ^=9525. 

Review  of  rulings,  see  Appeal  and  Error,  ^s» 
214-216,  263,  292,  698-702,  730,  1063-1068. 

A»  to  parlicular  isiueM  or  9uhjeoU, 
See — 

Boundaries,  ^=s>41. 

Marriage,  ^=»52. 
Assumption  of  risk  by  servant  injured,  see  Ma»- 

ter  and  Servant^  4=>295. 
Contributory  neghgence,  see — 

Master  and  Servant,  ^=>296. 

Negligence,  ^=»141. 
Damages,  see  Damages,  ^=»209-216w 
Death,  see  Death,  ^=»104. 
Fraud,  see- 
Fraud,  4=3>65. 

Fraudulent  Conveyances,  ^=»309. 
Incompetency  or  negligence  of  fellov  servant, 

see  Master  and  Servant,  ^=>294. 
Negligence  of  master  causing  injuries  to  aenr- 

ant,  see  Master  and  Servant,  ^=s>203. 

In  particular  civil  actions  or  proceedings. 

Assessment  of  damages,  see  Damages,  ^=s>209- 

216. 
For  compensation  of  broker,  see  Brokers,  ^=» 

88. 
For    injuries   from   negligence   or   misconduct, 
see-™" 

Carriers,  €=>321,  884. 

Fraud,  ^=»65. 

Master  and  Servant,  <g=>290-29a 

Municipal  Corporations,  ^=»822. 

Negligence,  ^=»137-141. 

Railroads,  «=5>851,  401,  485. 
On  insurance  policies,  see  Insurance,  ^s9669. 
Probate    proceedings    and    actions    relating    to 

wills,  or  probate,  see  Wills,  «=>328-332. 
Recovery  of  custom  duties,  see  Customs  Duties, 

<@=>116. 
To  establish  boundaries,  see  Boundaries.  ^»41. 
To  set  aside  transfer  in  fraud  of  creditors  or 

subsequent  purchasers,  see   Fraudulent  Con- 
veyances, ^»309. 

(A)  PROVINCE  OF  COURT  AND  JURY  IN 

GENERAL. 

Conformity  to  state  practice,  see  Courts, 
352.  _ 

Criminal  prosecutions,  see  Criminal  Law, 
754-768. 

^=9186.  Statement   and   revlow   of   otI- 
denee  by  jndse* 

See  46  Cent.  Dig.  Trial,  5  408. 

An  instruction  to  a  jury  may  properly 
summarize  the  facts  in  evidence,  and  state  that 
any  and  all  such  facts,  if  believed  by  the  jury, 
are  to  be  considered  in  connection  with  the 
other  evidence  in  the  case.  Judgment  14  App. 
D.  C.  512.  affirmed.— District  of  Columbia  v. 
Robinson,  21  S.  Ct  283.  180  U.  S.  92,  45  L. 
Ed.  440. 

^=9180.   Oommenta  by  jndse  on  eridenoe 
in    seneraL 

See  46  Cent.  Dig.  Trial,  §|  4W.  410. 

In  the  courts  of  the  United  States,  the 
judge,  in  submitting  a  case  to  the  jury,  may. 
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in  his  discretion,  comment  upon  the  evidence 
and  call  their  attention  to  parts,  of  it  which 
he  deems  important — Vicksburg  &  M.  R.  Co.  v. 
Putnam,  18  U.  S.  545.  7  S.  Ct.  1,  30  L.  Ed. 
257. 

A  statement  by  the  court  that  the  meaning 
of  the  term  "scalps/*  as  used  in  the  contract 
between  the  parties,  has  not  been  developed  by 
the  testimony,  being  mere  comment  on  the  evi- 
dence, is  not  erroneous,  as  in  eftect  withdrawing 
the  evidence  on  such  subject  from  the  jury,  and 
wholly  annulling  its  force. — ^Hansen  v.  Boyd, 
161  V,  S.  307,  16  S.  Ct.  571,  40  L.  Ed.  746, 
reversing  judgment  Boyd  v.  Hanson  (C.  O.)  41 
F.  174. 

^=s»190.  Assumptioiui    hj    jndce    «•    to 
facts. 

See  46  Cent.  Dig.  Trial.  §S  420-435;  4  Cent.  Dig. 
Assault,  §  60;  S  Cent.  Dig.  Brok.  i  122;  9  Cent. 
Dig.  Carr.  H  1337,  1499 ;  23  Cent  Dig.  Fraud,  §  74; 
24  Cent.  Dig.  Fraud.  Conv.  S  942;  34  Cent.  Dig. 
Mast  &  8.  t  1147;  37  Cent.  Dig.  Ncglig.  §8  356-360; 
44  Cent  Dig.  St  R.  R.  S  259. 


—  la  seneraL 

See  46  Cent  Dig.  Triai,  {{  420-431,  435;  4  Cent 
Dig.  Assault  (60:  8  Cent  Dig.  Brok.  f  122;  S 
Cent  Dig.  Carr.  fil  1837,  1499;  23  Cent  Dig.  Fraud, 
9  74;  24  Cent  Dig.  Fraud.  Conv.  9  942;  82  Cent 
Dig.  Libel.  9  371;  37  Cent  Dig.  Neglig.  99  866-360; 
41  Cent  Dig.  R.  R.  99  1383.  1644.  1748;  43  Cent  Dig. 
Seduct  9  51;  44  Cent  Dig.  St  R.  R.  9  269. 

Where,  in  an  action  against  a  railroad  com- 
pany for  personal  injuries  to  a  passenger,  it  is 
a  controverted  question  whether  the  injury  is 
temporary  or  permanent,  it  is  error  to  instruct 
the  jury  on  the  assumption  that  the  injury  will 
be  permanent — Vicksburg  &  M.  R.  Go.  v.  Put- 
nam, 118  U.  S.  545>  7  S.  Ct  1,  30  L.  Ed.  257. 

Where  the  issue  in  a  case  was  whether  a 
certain  land  certificate  came  into  the  hands  of 
one  B.,  and  the  evidence  as  to  such  fact  was 
contradicted,  a  charge  assuming  such  alleged 
fact  to  be  proven  was  properly  refused. — White 
V.  Van  Horn,  159  U.  S.  3,  15  S.  Ct  1027,  40 
L.   Ed.  55. 

Instructions  should  not  be  given  assuming 
that  a  contract  is  in  force,  if  its  validity  has 
been  denied  and  its  execution  is  claimed  to  have 
been  abandoned.  Judgment,  Snyder  v.  Stribling 
(1907)  89  P.  222,  18  Okl.  168.  affirmed.— Snyder 
V.  Rosenbaum,  30  S.  Ct  73,  216  U.  S.  261,  54 
L.  Ed.  186. 


faets 


or 


—  UneontroTerted 
eTidenoe. 

See  46  Cent  Dig.  Trial.  99  482-434. 

When  testimony  has  been  introduced  that 
drawbars  slip  sometimes  even  upon  a  straight 
track.  And  there  is  no  evidence  to  contradict  it, 
it  is  not  error  to  charge  that  *'he  [the  deceased] 
knew,  as  be  was  an  experienced  man,  that 
drawbars  do  slip  sometimes  even  upon  a  straight 
track;  ♦  •♦  ♦  and  the  sharper  the  curve  the 
greater  was  the  danger  of  their  slipping." — 
Tuttie  V.  Detroit,  G.  H.  &  M.  Ry.  Co.,  122  U. 
S.  1^,  7  S.  C^.  1166,  30  L.  Ed.  1114. 

^s»103.  Opinion  or  belief  of  Jndso  mm  to 
facts. 

See  46  Cent.  Dig.  Trial,  99  436-438;    44  Cent  Dig. 
St  R.  R.  9  259. 

It  is  a  settled  rule  in  the  federal  courts  that 
it  is  not  error  for  the  judge  to  express  his  opin- 
ion on  the  facts  when  the  matters  of  fact  are 
ultimately  submitted  to  the  jury,  and  the  rules 
of  law  are  properly  stated.— Vicksburg  &  M.  R. 
Co.  V.  Putnam,  118  U.  S.  545,  7  S.  Ct  1,  30 
L.  Ed.  257;  United  States  v.  Philadelphia  & 
R.  R  Co.,  123  U.  S.  113,  8  S.  Ct.  77,  31  L.  Ed. 
138;  Rucker  v.  Wheeler,  127  U.  S.  85,  8  S.  Ct 
1142,  32  L.  Ed.  102;  Lovejoy  v.  United  States, 
128  U.  S.  171,  9  S.  Ct.  57,  32  L.  Ed.  389; 
Doyle  V.  I'nion  Pac.  Ry.  Co.,  147  U.  S.  413, 
13  S.  Ct  333,  37  L.  Ed.  223. 


In  an  action  by  a  church  against  a  railroad 
company,  to  recover  damages  for  a  nuisance,  the 
court  charged  that  plaintiff  was  entitled  to  a 
verdict  if  the  use  of  defendant's  engine  house 
ana  repair  shop  rendered  it  'impossible''  for 
plaintiff  to  occupy  its  building  with  comfort,  or 
the  noise,  smoke,  and  cinders  created  a  "con- 
stant" disturbance,  or  the  voice  of  the  preacher 
*'could  not  be  heard,*'  or  the  smoke  and  cinders 
were  thrown  into  the  church  in*  such  quantities 
as  to  "cover  the  seats  with  soot,"  or  discomfort 
and  inconvience  was  caused  to  the  congregation 
"tending  necessarily  to  destroy"  the  use  of  the 
building  as  a  house  of  worship.  Held  that,  al- 
though these  expressions  be  considered  as  indi< 
eating  an  opinion  upon  the  facts,  they  were  not 
beyond  the  limits  of  the  court's  discretion.— 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church, 
137  U.  S.  568,  11  S.  Ct  185,  34  L.  Ed.  784. 

^=»194.  Woisht  and  mvMmimmoj  of  ovi* 
denoo. 

See  46  Cent  Dig.  Trial,  99  413.  436,  439-441,  446« 
464.  456-466;  4  Cent  Dig.  Assault  9  69;  9  Cent 
Dig.  Carr.  9  1837;  24  Cent  Dig.  Fraud.  Conv.  9  943; 
87  Cent.  Dig.  Neglig.  99  366-360;  41  Cent  Dig.  R. 
R.  J9  1194.  1383,  1644,  1748;  44  Cent  Dig.  St  R.  R. 
9  259;    49  Cent  Dig.  Wills.  I  776. 

A  instruction  to  the  effect  that  evidence  was 
introduced  tending  to  show  certain  facts  is  not 
open  to  objectton  as  a  charge  upon  the  weight 
of  evidence.— Williams  v.  Conger,  8  S.  Ct  933, 
125  U.  S.  397,  31  L.  Ed.  778. 

Where  the  evidence  shows,  beyond  doubt, 
that  deceased  was  killed  by  being  run  over  by 
defendant's  car,  a  statement  by  the  court  to  the 
jury  that  there  is  no  dispute  that  he  was  so 
run  over  and  killed  is  not  substantially  preju- 
dicial to  defendant.— Tezais  &  P.  Ry.  Co.  t.  Gen- 
try. 163  U.  S.  353,  16  S.  Ct  11<H,  41  L.  Ed. 
186. 

^=»197.  Determlnatloai    of   qnasttons   af 
laiir. 

Set  46  Cent.  Dig.  Trial,  99  467-470. 


—  Snbittissloai  to  jury. 

See  46  Cent  Dig.  Trial,  99  467-470. 

Ajd  instruction  submitting  to  the  jury  the 
question  whether  gravel  was  obtained  as  an 
incident  to  the  legal  exercise  of  the  power  to 
grade  a  street  is  not  erroneous,  as  submitting 
a  question  of  law,  where  the  jury  are  told  that 
what  is  meant  by  the  legal  power  to  grade  is  a 

Sower  exercisea  by  commissioners  jointly, 
udgment  14  App.  D.  O.  512,  affirmed.— district 
of  Columbia  v.  Robinson,  21  S.  Ct  283,  180  U. 
S.  92,  45  L.  Ed.  440. 

(B)  NECESSITY  AND   SUBJECT-MATTER. 

^=>202.  Dntx  of  jndKo  In  senaraL 

See  46  Cent  Dig.  Trial,  99  474.  477,  482. 

When  the  trial  judge  directs  the  verdict  an- 
swer to  points  or  reauested  instructions  becomes 
unnecessary  and  useless. — Groodlett  v.  Louisville 
&  N.  R.  do.,  122  U.  S.  891,  7  8.  Ct  1254.  30 
L.  Ed.  1230. 

^=s>207.  Purpose  and  affect  of  OTidoaae. 

See  46  Cent  Dig.  Trial,  9§  4W.  4M.  601. 

A  requested  instruction  that  an  affidavit 
produced  by  defendant  on  cross-examination  to 
impeach  the  credibility  of  the  witness  who  made 
it,  may  be  considered,  in  connection  with  the 
amant*s  deposition,  as  evidence  against  the 
plaintiff  of  the  facts  therein  stated  under  oath, 
with  like  efiTect  as  his  deposition, — should  be 
given  where  such  affidavit  Is  introdnced  in  evi- 
dence by  plaintiff  on  the  cross-examination  of 
another  witness.  Judgment  107  .F.  834.  46  C. 
C.  A.  668,  reversed.— ConnecticuV  Mut.  Life 
Ins.  Co.  V.  Hillmon,  23  S.  Ct  294,  188  U.  S. 
1 208,  47  U.  Ed.  446b 
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(CD  FORM.  REQUISITBTS,  AND  SUFFI- 

CIENGY. 

Confonnity  to  state  practice,  see  Courts, 
352. 

^=>222.  Written  instnetions. 

8m  46  Cent.  Big.  Trial,  91  614-62S. 

^=9227.  Beadlns     or     delivery     to 

Jury. 

See  46  Cent  Dig.  Trial,  i  628. 

A  general  verdict  cannot  be  upheld  where 
there  are  several  issues  tried,  and  error  is  com- 
mitted in  charging  the  jury  on  any  one  of  them. 
>-State  of  Maryland  v.  Baldwin,  112  U.  S.  490, 
5  S.  Ct.  278,  28  L.  Ed.  822. 

^=s>229.  Bepetltlon. 

See  46  Cent.  Dig.  Trial,  §  618. 

To  repeat  an  instruction  in  different  Ian* 
guage  in  another  portion  of  the  charge  is  not 
^reversible  error.— Grand  Trunk  Ry.  Co.  of  Can- 
ada V.  Ives,  144  U.  S.  408,  12  S.  Ct  679,  36 
L.  Ed.  485,  afSrming  judgment  Ives  v.  Grand 
Trunk  R.  Co.  (C.  C)  35  F.  176. 

^=»231«   SnAoleney    as    to    snbjeot-mat- 
ter. 

See  46  Cent  Dig.  Trtal.  5§  624-560,  666. 


— —  Credibility  of  wltaossos. 

See  46  Cent  Dig.   Trial,   19  631-633. 

A  requested  instruction  stating  that  there 
was  no  testimony  tending  to  contradict  a  wit- 
ness as  to  a  certain  point,  and  that  "the  jury 
would  not  be  justified  in  finding  to  the  contra- 
ry," assumes  the  credibility  of  the  witness,  and 
its  modification  by  striking  out  the  last  clause, 
and  inserting  instead  a  clause  that  '*the  weif^ht 
to  be  given  his  testimony  is  a  proper  question 
for  the  jury,"  is  not  error,  as  tending  to  discrim- 
inate against  the  witness.— Davis  v.  Coblens, 
19  S.  Ct  832,  174  U.  S.  719.  43  L.  Ed.  1147. 


—  Matters  of  law. 

See  46  Cent  Dig.  Trial,  8f  562-656. 

When  the  court  has  given  an  instruction 
correctly  defining  adverse  possession,  it  is  re- 
versible error  for  it  to  further  state  that  it 
proposes  to  "go  outside  of  what  is  there  stated," 
and  give  one  on  its  own  motion,  and  then 
to  give  a  definition  which  omits  the  elements 
of  actuality  and  ezclusiveness.— Ward  v.  Coch- 
ran, 150  U.  S.  597.  14  S.  Ct.  230,  37  L.  Ed. 
1195. 


-^  Amoiint  of  reeorery. 

See  46  Cent.  Dig.  Trial,  §fi  667-660. 

Charging  the  jury  in  a  negli^nce  case  that 
damages  could  not  be  considered  in  excess  of  the 
sum  claimed  in  fhe  declaration  cannot  preju- 
dice the  defendant,  where  the  court  was  careful 
to  say  that  the  sum  claimed  should  not  be  tak- 
en aa  a  criterion  to  act  uiK>n,  but  only  as  a  lim- 
it beyond  which  the  jury  could  not  go.  Judg- 
ment 25  Add.  D.  C.  276,  affirmed.— McDermott 
V.  Severe,  26  S.  Ct.  709,  202  U.  S.  600,  50  L. 
Ed.  1162. 

^=s>243.  Inconsistent     or     contradictory 
Instmctlons. 

See  46  Cent  Dig.  Trial.  SS  664,  566. 

Where  instructions  on  a  material  issue  in 
a  cause  are  contradictory,  error  is  committed. — 
Deserant  v.  Cerillos  Coal  R.  Co.,  20  S.  Ct.  967, 
178  tJ.  S.  409,  44  L.  Ed.  1127.  reversing  judg- 
ment Same  v.  Cerillos  Coal  R.  Co.,  55  P.  290, 
9  N.  M.  495. 

An  instruction  in  an  action  for  personal 
injuries  which  combines  the  idea  of  possibility 
of  injury  to  the  plaintiff  which  could  not  be 
foreseen  by  defendant,  with  the  hypothesis  that 
the  possibility  wis  known  to  the  defendant  or 
should  have  been  known,  is  properly  refused  as 


contradictory.— Sweeney  v.  Erving,  33  S.  Ct. 
416,  228  U.  S.  233,  57  L.  Ed.  815,  Ann.  Cas. 
1914D,  905,  affirming  judgment  35  App.  D.  C. 
57. 

^=s>244.  Undne   prominence   of  particu- 
lar matters. 

See  46  Cent  Dig.  Trial.  §9  677-681. 

An  instruction  that  defendant  is  not  liable 
if  plaintiff  saw  the  cars  coming,  and  knew  that 
there  was  danger  of  collision,  or  should  have 
seen  and  known  it  in  time  to  escape  by  leav- 
ing his  wagon,  and  if,  notwithstanding  such 
danger^  he  remained  in  his  wagon,  in  order  to 
save  his  wagon  or  horses,  was  properly  refused 
as  singling  out  particular  circumstances,  and 
omitting  all  reference  to  others  of  importance. 
—Rio  Grande  W.  Ry.  Co.  v.  Leak,  163  U.  S. 
280,.  16  S.  Ct.  1020,  41  L.  Ed.  160. 

A  trial  judge  may  direct  the  juiy's  atten- 
tion to  a  portion  of  the  testimony  if  ne  leaves 
the  decision  of  the  case  to  them.— Graham  v. 
United  States,  34  S.  Ct  148.  231  U.  S.  474,  58 
L.  Ed.  319,  affirming  judgment  188  F.  651,  110 
C.  C.  A.  466. 

(D)  APPLICABILITY  TO  PLEADINGS  AND 

EVIDENCE 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  ^=>1066. 

^=>249.  Application   of   Instmctlons    to 
case* 

See  46  Cent.  Dig.  Trial.  Sfi  605,  684-612;  2S  Cent 
Dig.  Fraud,  {74;    32  Cent.  Dig.  Libel,  §  872. 

^=9260.  — —  In  sencral. 

See  46  Cent  Dig.  Trial,  Sfi  684-686. 

The  court  should  not  instruct  the  jury  that 
in  estimating  damages  in  an  action  under  Em- 
ployers* Liability  Act  April  22,  1908,  to  par- 
ents of  the  employ^  killed,  they  may  consider 
loss  of  any  care  during  the  life  of  the  employ^, 
where  there  is  no  allegation  or  evidence  as  to 
such  loss. — American  R.  Co.  ^of  Porto  Rico  v. 
Didricksen,  33  S.  Ct  224,  227  U.  S.  145,  57  L. 
Ed.  456. 

^=:»261.  -^  Pleadlnss  and  Issnos* 

See  46  Cent.  Dig.  Trial,  fifi  687-696 ;  82  Cent  Dig. 
Libel.   S  372. 

That  undue  influence  was  not  expressly 
pleaded  in  defense  of  a  contract  does  not  pre- 
clude instructions  deiining  it,  if  facts  are  plead- 
ed and  found  which  amount  to  it.  Judgment, 
Snvder  v.  Stribling  (1907)  89  P.  222,  18  Oki. 
168,  affirmed. — Snyder  v.  Rosenbaum,  30  S.  Ct. 
73,  215  U.  S.  261,  54  L.  Ed.  186. 

A  requested  instruction,  containing  elements 
of  damage  that  would  i^ot  properly  be  applicable 
if  recovery  should  be  based  solely  on  some  of  the 
grounds  of  action,  was  properly  refused. — Gueri- 
ni  Stone  Co.  v.  P.  J.  Carlin  Const.  Co.,  36  S. 
Ct.  300,  240  U.  S.  264,  60  L.  Ed.  636. 

^=:»262.  — —  Facts  and  evidence. 

See  46  Cent  Dig.  Trial,  Sfi  606.  696-612;  8  Cent 
Dig.  Bridges,  fi  121;  23  Cent  Dig.  Fraud,  fi  74;  32 
Cent.  Dig.  Libel,  fi  872;  44  Cent.  Dig.  St  R.  R.  fi 
259. 

Instructions  not  supported  by  the  evidence 
are  properly  refused.— Northern  Pac.  R.  Co.  v. 
Paine,  119  U.  S.  561,  7  S.  Ct.  323,  30  L.  Ed. 
513. 

A  declaration  was  made  up  of  the  common 
money  counts  and  two  special  counts.  The. evi- 
dence, as'  put  in,  entitled  plaintiff  to  a  recovery 
on  one,  if  not  both,  of  the  special  counts.  The 
court  instructed  the  jury  "that,  so  far  as  the 
pleadings  are  concerned,  there  is  no  difficulty 
in  plaintiff  recovering,  under  the  declaration,  a 
verdict  for  the  amount  that  is  due  him."  Held 
that,  although  a  recovery  could  not  have  been 
had  on  the  common  counts,  there  was  no  preju- 
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dicial  frror  in  the  instructions.— Stnithen  v. 
Drexel,  122  U.  S.  487,  7  S.  Ct.  12S3,  30  L.  Ed. 
1216. 

It  is  erroneous  for  a  judge  to  put,  in  his 
instructions  to  the  jury,  hypothetically  before 
them  facts  not  suggested  by  or  opposed  to  the 
evidence  in  the  case,  and  the  refusal  of  such 
instructions  is  not  error. — White  v.  Van  Horn, 
169  U.  S.  3,  15  S.  Ct.  1027,  40  L.  Ed.  55. 

Instructions,  though  correct  as  propositions 
of  law,  are  properly  refused,  in  the  absence  of 
evidence  on  which  such  instructions  could  be 
based.— Coffin  ▼.  United  States,  162  U.  S.  664, 
16  S.  Ct.  M3.  40  L.  Ed.  1109. 

An  instruction,  not  based  on  the  evidence, 
is  erroneous,  and  should  not  be  given.— Mitchell 
V.  Potomac  Ins.  Co.,  22  S.  Ct.  22,  183  U.  S. 
42,  46  li.  Ed.  74,  affirming  judgment  16  App.  D. 
C.  241. 

To  charge  the  jury  that  the  authority  of  a 
bank  cashier  to  draw  a  draft  in  his  official  ca- 
pacity in  his  individual  favor  may  be  implied 
from  the  course  of  previous  business  is  error 
which  requires  the  reversal  of  a  judgment  which 
sustains  the  right  of  a  collecting  bank  to  retain 
the  proceeda  in  payment  of  his  individual  debt, 
where  such  draft  was  in  fact  not  drawn  to  his 
individual  order,  but  by  him  as  cashier  to  his 
order  as  cashier,  and  indorsed  for  deposit  to  his 
credit  as  cashier.  Judgment,  Gale  v.  Chase  Nat. 
Bank,  108  F.  987.  46  C.  C.  A.  683,  reversed.— 
Rankin  v.  Chase  Nat.  Bank,  23  S.  Ct  372,  188 
U.  S.  557,  47  L.  Ed.  594. 

Charges  to  juries  must  be  confined  to  the 
issues  and  must  be  predicated  on  facts  in  proof. 
—(111.  1907)  Wilmington  Star  Min.  Co.  v.  Ful- 
ton, 27  S.  Ct.  412.  205  U.  S.  60,  51  L.  Ed.  70a 

Evidence  tending  to  justify  the  inference 
that  a  mine  em  ploy  4  who  was  allowed  to  enter 
a  roadway  without  warning  knew,  before  enter- 
ing, that  it  had  not  been  clearea  of  gas,  does 
not  require  the  giving  of  a  requested  instruc- 
tion in  an  action  for  the  death  of  such  employ^ 
as  the  result  of  an  explosion,  which  is  based  on 
the  assumption  that  such  employ^,  when  killed, 
was  willfully  endangering  the  lives  or  health 
of  others,  or  the  security  of  the  mine  or  its 
machinery,  or  was  recklessly  disregarding  hia 
personal  safety. — ^Id. 

Absence  of  evidence  on  which  to  base  a  find- 
ing that  the  facts  were  as  assumed  in  the  re- 
quested instruction  justifies  its  rejection. — 
Sweeney  v.  Erving,  33  S.  Ct.  416,  228  U.  S.  233, 
57  L.  Ed.  815.  Ann.  Cas.  1914D,  905,  affirming 
judgment  35  App.  D.  C.  57. 

The  refusal  of  a  requested  instruction  that 
if  defendant,  a  general  contractor,  failed  to 
make  payments  as  called  for  by  the  plaintiflTs 
subcontract,  there  was  a  breach,  was  not  error, 
where  the  subcontract  did  not  specify  the 
amount  of  the  payments,  except  that  they  were 
to  be  a  specified  percentage  of  the  cost  of  the 
work  completed;  there  being  no  evidence  to 
show  that  the  cost  was  ascertained. — Guerini 
Stone  Co.  v.  P.  J.  Carlin  Const.  Co.,  36  S.  Ct. 
300,  240  U.  S.  264,  60  L.  Ed.  636. 

Refusal  of  instruction  on  question  of  as- 
sumption of  ordinary  risks  with  no  application 
to  the  facts  of  the  case  which  involves  question 
of  extraordinary  hazard  held  not  error.— Chesa- 
peake &  O.  Ry.  Co.  V.  De  Atley,  36  S.  Ct.  664, 
241  U.  S.  310,  60  L.  Ed.  1016,  reversing  judg- 
ment 167  S.  W.  933,  159  Ky.  687. 

^s»253«  lastnetioiis  ezelndiiis  or  Is- 
noTinK  issnea,  defenses,  or  eVI- 
denee. 

See  46  Cent  Dig.  Trial.  S8  613-628;    7  Cent.  Dig. 
Bills  &  N.  9  1899 :    44  Cent  Dig.  St  R.  R.  i  259. 

An  instruction  which  excludes  certain  rele- 
vant evidence  from  the  consideration  of  the  jury 
is  erroneous,  and  is  properly  refused.— Grand 
Trunk  Ry.  Oo.  of  Canada  v.  Ives,  144  U.  S. 
408,  12  a  Ct  679,  36  U  Ed.  485^  affirming 


judgment  Ives  t.  Grand  Trunk  R.  Co.  (C.  C.) 
35  F.  176. 

Requested  instruction,  in  action  under  Em- 
ployers' Liability  Act  b^  head  brakeman  of  a 
''manifest  train"  whose  injury  was  due  to  the 
v^orking  of  a  train  at  both  ends  at  the  same 
time,  held  properly  refused  as  ignoring  question 
of  knowledge  of  plaintiff  and  of  the  negligence 
of  the  rear-end  switching  crew. — Chesapeake  & 
O.  Ry.  Co.  V.  Proffltt,  36  S.  Ct  620,  241  U.  S. 
462,  60  L.  Ed.  1102,  affirming  judgment  218 
F.  23,  134  C.  0.  A.  37. 

(E)  REQUESTS  OR  PRAYERa 

Criminal  prosecutions,  see  Criminal  Law, 

824-834. 
Review  of  rulings,  see  Appeal  and  Error, 

216,  702,  1067. 

^s»266.  Keoessity  In  seaeral* 

See  46  Cent  Dig.  Trial.  {{  627-641. 

An  omission  to  charge  on  an  issue  cannot 
be  urged,  where  no  instruction  thereon  was 
asked.— Carter  v.  Oarusi,  112  U.  S.  478,  5  S. 
Ct  281,  28  L.  Ed.  820. 


^=s>260.  Further    or 
stmotioiis. 


LOre    specifte    la- 


See  46  Cent  Dig.  Trial,  §i  628-641;  U  Cent  Dig. 
Fraud.  Conv.  |  968. 

Where  the  court  properly  charges  the  jury, 
so  far  as  it  goes,  a  party,  if  he  wishes  more 
specific  instructions,  should  aak  for  them  at  the 
trial.— Northern  Pac.  R.  Co.  v.  Mares,  123  U. 
S.  710,  8  S.  Ct  321,  31  L.  Ed.  296,  affirming 
judgment  Mares  v.  Northern  Pac.  R.  Co.,  3 
Dak.  336,  21  N.  W.  5. 

A  judgment  will  not  be  reversed  upon  the 
ground  that  an  instruction  is  argumentative  or 
ambiguous,  and  calculated  to  mislead,  when  the 
party  aggrieved  fails  to  ask  to  have  the  same 
modified  or  additional  instructicms  given. — Bal- 
timore &  P.  R.  Co.  V.  Mackey,  157  U.  S.  72, 
15  S.  Ct  491,  39  L.  Ed.  624. 

Failure  of  trial  court  to  specify  in  its  charg- 
es matters  to  which  its  attention  was  not  call- 
ed is  not  ground  for  reversal.— Illinois  Cent  R. 
Co.  V.  Skaggs,  36  S.  Ct  249,  240  U.  S.  66, 
60  L.  Ed.  528,  affirming  judgment  Skaggs  v.  Il- 
linois Cent  R.  Co.,  147  N.  W.  1135,  125  Minn. 
532. 

^s»2Wi^  laatmotioaui  already  civeiu 

See  46  Cent  Dig.  Trial,  H  651-669;  4  Cent  Dig. 
Assault,  i  62;  9  Cent  Dig.  Carr.  §  1407;  24  Cent 
Dig.  Fraud.  Conv.  9  M8 ;    82  Cent  Dig.  Libel.  |  S7X 

It  is  not  error  to  refuse  a  requested  charge 
substantially  embraced  in  one  which  is  given.— 
Iron  Silver  Min.  Oo.  v.  Cheesman.  llo  U.  S. 
529,  6  S.  Ct.  481,  29  L.  Ed.  712;  Northwestern 
Mut  Life  Ins.  Co.  v.  Muskegon  Nat  Bank,  122 
U.  S.  501,  7  S.  Ct.  1221,  30  L.  Ed.  1100; 
Anthony  v.  Louisville  &  N.  R.  Co.,  132  U.  8. 
172,  10  S.  Ct  53,  33  U  Ed.  301;  Ayers  ?. 
Watson,  137  U.  S.  584,  11  S.  Ct  201,  34  L.  Ed. 
803;  Brown  y.  United  States,  150  U.  S.  93, 
14  S.  Ct  37,  37  L.  Ed.  1010;  Northern  Pac. 
R.  Co.  V.  Babcock,  164  U.  S.  190,  14  S-  Ct. 
978,  38  L.  Ed.  958;  Fidelity  &  Deposit  Co.  of 
Maryland  v.  Courtney,  22  S.  Ct  833,  186  U.  S. 
342,  46  L.  Ed.  1193,  affirming  judgment  103  F. 
599,  43  O.  C.  A.  331 ;  Texas  &  P.  Ry.  Co.  v. 
Watson,  23  S.  Ct.  681,  190  U.  S.  287,  47  L 
Ed.  1057.  affirming  judgment  112  F.  402,  60 
C.  C.  A.  230. 

Where  the  court  charged  that  plaintiif 
could  not  recover  for  use  and  occupation  un- 
less defendant  had  the  exclusive  use  and  occu* 
pation  of  plaintiiTs  lands,  and  stocked  them  to 
their  full  capacity,  there  was  no  error  in  re- 
fusing defendant's  requested  charge  as  to  bis 
liability  in  case  the  lands  were  depastured  by 
cattle,  only  part  of  which  belonged  to  him.— 
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Lazarus  v.   Phelps,  166  17.  S.  202,  15  S.  Ct 
271,  39  L.  Ed.  39f . 

A  requested  instruction  is  properly  refused 
where  the  instructions  given  and  not  objected 
to  embodied  everything  contained  in  the  in- 
struction refused  that  was  adapted  to  the  tes- 
timony and  to  the  consideration  which  the  jury 
mieht  give  to  its  various  phases.  Judgment 
(1906)  28  App.  D.  C.  498,  affirmed.— Pickford 
V.  Talbott,  29  S.  Ct  76.  211  U.  S.  199,  53  L. 
Ed.  146. 

Kefusal  to  give  a  requested  instruction,  that 
a  coal  company's  electric  hauling  system  was 
in  charge  of  a  mine  foreman  for  whose  negli- 
gence towards  another  employ^  the  company 
would  not  be  liable,  is  not  error,  where  the 
court  submitted  to  the  jury  the  question  wheth- 
er the  coal  company  had  intrusted  such  system 
to  the  mine  foreman  or  to  an  electrical  engi- 
neer, not  accountable  to  such  foreman.— Myers 
V.  Pittsburgh  Coal  Co.,  34  S.  Ct.  559,  233  U. 
S.  184,  58  li.  Ed.  906,  reversing  judgment  Pitts- 
burgh Coal  Co.  V.  Myers,  203  F.  221,  121  0. 
C.  A.  427. 

^=9261.   Erroneous  requests. 

See  46  Cent.  Dig.  Trial,  |§  484,  660.  671,  673,  676 ;    4 
Cent  Dig.  Assault  S  62. 

A  requested  instruction  combining  two  prop- 
ositions, one  of  which  is  erroneous,  is  properly 
denied.— Sweeney  v.  Erving,  33  S.  Ct  416,  228 
U.  S.  233,  57  Ia  Ed.  815,  Ann.  Cas.  1914D, 
905,  affirming  judgment  35  App.  D.  C.  57. 

A  requested  instruction  on  the  question  of 
the  assumption  of  risk  held  properly  refused, 
where  couched  in  such  general  terms  that  it 
was  not  calculated  to  give  the  jury  an  accurate 
understanding  of  the  law  on  that  subject — 
Norfolk  &  W.  It  Co.  v.  Earnest  33  S.  Ct  654, 
229  U.  S.  114,  57  L.  Ed.  1096,  Ann.  Cas.  1914C, 
172. 

^=»206.   Maaner   of   ciTias  iastraetions 
asked. 

See  46  Cent  Dig:  Trial,  SS  664-667. 

The  court  is  not  required  to  give  requested 
instructions  in  the  identical  words  used  there- 
in, but  it  is  sufficient  if  they  are  substantially 
given. — (Sup.,  N.  M.)  Cunningham  v.  Springer, 
27  S.  Ct.  301,  204  U.  S.  647,  51  L.  Ed.  662,  9 
Ann.  Cas.  89  <,  affirming  judgment  (N.  M.  1905) 
82  P.  232. 

(F)  OBJECTIONS  AND  EXCEPTIONS. 


Criminal  prosecutions,  see  Criminal  Law, 

841-845. 
Necessity  of  motion  for  new^trial  for  purpose 

of  review,  see  Appeal  and  Error,  ^S92Q2. 
Necessity  of  objection  or  request  for  purpose 

of   review,   see  Appeal  and   Error,   ^=>214- 

216. 

^=>273.  Time    for    objeetioa    or    exeep- 
tioa. 

See  46  Cent  Dig.  Trial,  fifi  680-6SS. 

Exceptions  to  the  giving  or  refusing  of 
instructions  must  be  made  before  the  submis- 
sion of  the  case  to  the  jury  and  their  retire- 
ment, or  they  will  not  be  considered. — United 
States  V.  Carey,  110  U.  S.  51,  3  S.  Ct  424l  28 
L.  Ed.  67. 

The  supreme  court  cannot  consider  an  in- 
struction not  preserved  by  bill  of  exceptions, 
though  appellant's  counsel  was  not  present  to 
except  when  the  instruction  was  given,  in  re- 
sponse to  a  question  asked  by  the  jury  upon 
coming  into  court,  after  they  had  retired. — Stew- 
art V.  Wyoming  Cattle  Ranche  Co.,  128  U.  8. 
383,  9  S.  Ct  101,  32  L.  Ed.  439. 

Omissions  to  reserve  exceptions  to  instruc- 
tions cannot  be  cured  by  a  motion  for  a  new 


'  trial,  so  as  to  render  them  reviewable  on  appeal. 
—Reagan  v.  Aiken,  138  U.  8.  109,  11  S.  Ct. 
283,  34  li.  Ed.  892;  Lewis  v.  United  States,  146 
U.  S.  370,  13  S.  Ct  136,  36  L.  Ed.  1011. 

Exceptions  to  the  giving  or  refusal  of  in- 
structions, first  taken  after  verdict  or  trial,  will 
not  be  considered.— Reagan  v.  Aiken,  138  U. 
S.  109,  11  S.  Ct  283,  34  L.  Ed.  892. 

When  a  bill  of  exceptions  sets  out  an  in- 
struction given  by  the  court,  following  it  with 
the  words,  **to  which  defendant  excepted,"  it 
will  be  presumed  that  the  exception  was  taken 
at  the  trial,  and  while  the  jury  were  at  the  bar, 
although  there  was  no  explicit  statement  to 
that  effect— New  Orleans  &  N.  E.  R,  Co.  v. 
Jopes,  142  U.  8.  18,  12  8.  Ot  109,  35  L.  Ed. 
919. 

Rule  that  party  cannot  wait  untU  after  ver- 
dict and  then  object  to  failure  to  instruct  on 
some  matter  to  which  court's  attention  has  not 
been  called,  is  not  altered  by  Gen.  St.  Minn. 
1913,  i  7830.— Illinois  Cent  R,  Co.  v.  Skaggs, 
36  S.  Ct  249,  240  U.  8.  66,  60  L.  Ed.  528, 
affirming  judgment  Skaggs  v.  Illinois  Cent  R. 
Co.,  147  N.  W.  1135,  125  Minn.  532. 

E^ror  in  instructing,  in  action  under  Em- 
ployers* Liability  Act,  that  jury  should  consider 
plaintiff's  negligence  in  comparison  with  that^ 
of  defendant,  does  not  call  for  reversal  of  judg- 
ment for  plaintiff,  where  the  court  read  the  ap- 
plicable provisions  of  the  statute  to  the  jury, 
and  properly  charged  thereon,  and  no  request 
was  made  for  correction  of  the  first  part  of 
the  charge. — Id. 

^=»276.  Ta^das  aad  aotlac  exoeptioa. 

See  46  Cent  Dig.  Trial,  fi  686. 

Sending  the  jury  out  before  counsel  had 
stated  all  of  his  exceptions  to  the  charge  is  not 
reversible  error,  where  the  judge  allowed  all 
the  exceptions  to  be  noted  in  open  court. — 
Gandia  v.  Pettingill,  32  S.  Ct  127,  222  U.  S. 
452,  56  L.  Ed.  267. 

^=9270.   Saflleleaoy  aad  seopo  of  objee- 
tioaa  or  eaceptioas  to  iastrao- 
tioas  civea. 
See  46  Cent  Dig.  Trial,  88  687-694. 

^=s»277.  — —  Forai  aad  requisites  ia  gea- 
oral. 

See  46  Cent.  Dig.   Trial.    88  687,   688. 

The  rule  that  exceptions  to  instructions 
should  be  precise  and  pointed,  so  as  not  to  re- 
quire the  court  to  search  for  errors  through 
long  passages,  docs  not  apply  when  it  is  nec- 
essary or  useful  to  cite  an  entire  passage  in 
order  to  form  a  just  view  of  the  error  complained 
of.— Hicks  V.  United  States,  150  U.  S.  442,  14 
S.  Ct  144,  37  L.  Ed.  1137. 


— ^  Oeaeral  or   speeiflo* 

See  46  Cent  Dig.  Trial,  88  686,  689. 

A  general  exception  to  an  entire  charge, 
and  each  and  every  part  thereof,  cannot  be 
sustained.  Such  exception  should  point  out  the 
particular  part  or  error  which  is  complained  of, 
so  the  trial  judge  may  correct  it,  if  he  desires. — 
Burton  v.  West  Jersey  Ferry  Co.,  114  V.  S. 
474,  5  S.  Ct  960,  29  L.  Ed.  215;  White  v. 
Barber,  123  U.  S.  392,  8  S.  Ct.  221,  31  L.  Ed. 
243;  Block  V.  Darling,  140  U.  S.  234,  11  S. 
Ct  832,  35  L.  Ed.  476 ;  Van  Stone  v.  Stillwell  ^ 
&  Bierce  Mfg.  Co.,  142  U.  S.  128,  12  S.  Ct 
181,  35  L.  Ed.  961;  Holder  v.  United  States, 
150  U.  S.  91,  14  S.  Ct  10,  37  L.  Ed.  1010. 


— ^  Seope  aad  qaeatioas  raised. 

See  46  Cent  Dig.  Trial,  88  691-693. 

A  general  exception  to  a  charge  covering  a 
number  of  the  elements  of  damages  in  a  negli- 
gence suit  does  not  cover  the  specific  objection 
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that  the  language  of  the  court  permitting  a  re- 
covery for  a  pecuniary  loss  directly  resulting 
from  the  injury  would  allow  the  infant  plain- 
tiff to  recover  compensation  for  his  time  before 
as  well  as  after  he  had  reached  his  majority, 
although,  during  infancy,  his  father  is  entitled 
to  recover  any  wages  he  may  earn.  Judgment 
25  App.  D.  C.  278,  affirmed.— McDermott  v. 
Severe,  26  S.  Ot.  700,  202  U.  S.  600,  50  L.  Ed. 
1162. 

A  general  exception  to  an  instruction'  deal- 
ing with  the  measure  of  damages  in  a  negli- 
gence suit  held  not  to  cover  specific  objection 
that  it  erroneously  conveys  to  the  jury  an  in- 
timation that  a  finding  that  the  plain  tiff  *s  dam- 
ages amounted  to  the  sum  named  in  it  is  jus- 
tified by  the  evidence. — ^Norfolk  &  W.  R.  Co. 
V.  Earnest,  33  S.  Ct.  654,  229  U.  S.  114,  57  L. 
Ed.  1096,  Ann.  Cas.  1914C,  172. 


—  Instrnotions  eorreet  in  part. 

See  46  Cent.  Dig.  Trial,  §  684. 

A  general  exception  to  the  charge,  or  por- 
tions thereof,  is  of  no  avail,  unless  the  same  is 
entirely  erroneous.— Cooper  v.  Schlesinger,  111 
U.  S.  148,  4  S.  Ct.  360,  28  L.  Ed.  382 ;  Mobile 
&  M.  Ry.  Co.  V.  Jurey,  111  U.  S.  584,  4  S.  Ct. 
566,  28  L.  Ed.  527;  Anthony  v.  Louisville  &  N. 
R.  Co..  132  U.  S.  172,  10  S.  Ct.  53,  33  L.  Ed. 
301 ;  Baltimore  &  P.  R.  Co.  v.  Mackey,  157  U. 
S.  72,  15  S.  Ct  491,  39  L.  Ed.  624;  Newport 
News  &  M.  V.  Co.  v.  Pace,  15a  U.  S.  36,  15 
S.  Ct.  743,  39  L.  Ed.  887. 

A  general  exception  noted  at  the  end  of  a 
charge  containing  a  number  of  instructions 
which  embody  separate  and  distinct  proposi- 
tions, though  it  states  that  the  party  excepts  to 
each  instruction,  is  not  sufficiently  specific  to 
challenge  the  correctness  of  any  particular  in- 
struction,* and  raises  no  question  for  review 
where  any  of  the  propositions  contained  in  the 
charge  are  correct.  Judgment,  Dunham  ▼.  Hal- 
loway,  41  P.  140,  3  Okl.  244,  affirmed.— Hollo- 
way  V.  Dunham,  18  S.  Ct.  784,  170  U.  S.  615, 
42  U  Ed.  1165. 

A  general  exception  to  an  entire  instruction, 
some  parts  of  which  are  not  objectionable,  does 
not  entitle  the  exceptor  to  take  advantage  of  a 
mistake  in  some  single  proposition  therein. — 
Norfolk  &  W.  R.  Co.  v.  Earnest,  33  S.  Ct.  654, 
229  U.  S.  114,  57  L.  Ed.  1096,  Ann.  Cas.  1914C, 
172. 

^=3»282.  Snflloieney  and  aoope  of  ezoep- 
tions  to  failure  or  refusal  to 
Inatmet. 

See  46  Cent  Dig.  Trial.  9S  696.  696. 

A  general  exception  to  the  refusal  of  the 
court  to  give  instructions  asked  for  is  not  suffi- 
cient.— Moulor  V.  American  Life  Ins.  Co.,  Ill 
U.  S.  335,  4  S.  Ct.  466,  28  L.  Ed.  447 ;  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Union  Trust  Co. 
of  New  York,  112  U.  S.  250,  5  S.  Ct  119,  28 
L.  Ed.  708;  Burton  v.  West  Jersey  Ferry  Co., 
114  U.  S.  474,  5  S.  Ct  960,  29  L.  Ed.  215; 
Union  Ins.  Co.  v.  Smith,  124  U.  S.  405,  8  S. 
Ct  534,  31  L.  Ed.  497;  Chateaugay  Ore  & 
Iron  Co.  V.  Blake,  144  U.  S.  476,  12  S.  Ct. 
731,  36  L.  Ed.  510;  Bogk  v.  Gassert,  149  U. 
S.  17,  13  S.  Ct  738,  37  L.  Ed.  631,  affirming 
judgment  Gassert  v.  Bogk,  19  P.  281,  7  Mont. 
585;  Newport  News  &  M.  V.  Co.  v.  Pace.  158 
U.  S.  36,  15  S.  Ct.  743,  39  L.  Ed.  887 ;  Union 
Pac.  Ry.  Co.  v.  CaUaghan,  161  U.  S.  91,  16  S. 
Ct  493,  40  L.  Ed.  628. 

An  exception  to  the  modification  by  the 
court,  in  its  general  charge,  of  a  particular 
proposition  submitted  by  one  of  the  parties, 
without  stating  specifically  the  modification  to 
which  objection  is  made,  is  too  vague  and  in- 
definite.— Connecticut  Mut.  Life  Ins.  Co.  v. 
Union  Trust  Co.,  112  U,  S.  250,  5  S.  Ct  119, 
28  U  Ed«  708. 


In  an  action  to  recover  for  personal  in- 
juries, plaintiff  asked  six  instructions,  of  which 
the  court  gave  two,  declined  to  give  one,  and 
declined  to  give  the  other  three  except  as  cover- 
ed by  the  general  charge.  The  whole  charge 
was  incorporated  into  the  bill  of  exceptions, 
which  concluded:  "To  which  refusal  and  charge 
♦  ♦  ♦  plaintiff  excepted,  and  tendered  this 
bill  of  exceptions,"  etc.  Held,  that  this  excep- 
tion was  insufficient,  under  rule  4' of  the  su- 
preme court  rules  (3  S.  Ct  v.).— Jones  v.  fiaat 
Tennessee,  V.  &  G.  R.  Co.,  157  U.  S.  682,  15  S. 
Ct  719,  39  L.  Ed.  856. 

An  exception  to  the  refusal  to  give  a  re- 
quested instruction  is  sufficient  to  raise  the 
question  of  the  propriety  of  that  portion  of  the 
general  charge  which  affirms  the  contrary  of 
such  request  Judgment  107  F.  834,  46  C.  C.  A. 
668,  reversed.— Connecticut  Mut  Life  Ins.  Co. 
V.  HiUmon,  23  S.  Ct  294,  188  U.  S.  208.  47  U 
Ed.  446. 

^=^284.  Effect  of  failure  to  object  or  ez« 
cept« 

See  46  Cent  Dig.  Trial,  ifi  683-686. 

Where  erroneous  evidence  la  admitted,  and 
the  court  fails  to  cure  the  error  by  a  sufficient 
charge,  a  failure  to  except  to  the  charge  is  not 
a  waiver  of  the  original  exception  to  the  admis- 
sion of  this  evidence.— Boyd  v.  United  States, 
142  U.  S,  450,  12  S.  Ct  292,  35  L.  Ed.  1077, 
reversing  judgment  United  States  v.  Boyd  "(CL 
C.)  45  F.  851. 

(G)  CONSTRUCTION  AND  OPERATION. 

Criminal  prosecutions,  see  Criminal  Law,  ^s» 
822,  823. 

^=9286.   Rnles    of    construction   in  s^n* 
eral« 

See  46  Cent  Dig.  Trial.  S9  688, 


Words  contained  in  an  instruction  should 
not  be  subjected  to  **a  nice  criticism,"  when  the 
meaning  of  the  instruction  is  plain  and  obvious, 
and  cannot  mislead  the  jury. — Baltimore  &  P. 
R.  Co.  V.  Mackey,  157  U.  S.  72,  15  S.  Ct  491, 
39  L.  Ed.  624. 

^=»296.   Constmotion      and      etfeot      oif 

charge  as  a  iirliole. 

See  46  Cent  Dig.  Trial,  Si  703-717;    82  Cent  Dig. 
Libel,  5  378. 

General  language  in  a  charge,  which  might 
have  misled,  separated  from  the  context,  but 
not  when  considered  in  proper  connection  with 
the  rest  of  the  instruction,  is  not  ground  for 
reversal.— Northern  Pac  R.  Co.  v.  Babcock,  154 
U.  S.  190,  14  S.  Ct  978,  38  L.  Ed.  95a 

Portions  of  a  charge,  which,  considered 
alone,  are  objectionable,  are  not  erroneous  if, 
when  construed  with  the  whole  charge,  the  ob- 
jections are  not  apparent— Northern  Pac.  R. 
Co.  V,  Lynch,  19  «.  Ct  878,  173  U.  S.  701, 
43  L.  Ed.  1185,  affirming  judgment  79  F.  268, 
24  C.  C.  A.  570. 


Modification  of  a  requested  instruction 
to  damages  in  an  action  by  a  father  for  death 
of  his  minor  children  by  adding  that  "the 
amount  of  damages  cannot  be  fixed  .by  the  evi- 
dence, but  must  be  the  result  of  your  own  judg- 
ment," cannot  be  regarded  as  open  to  the  ob- 
jection that  the  jurors  were  thereby  informed 
that  they  possessed  the  power  capriciously  to 
fix  the  amount  of  the  damages,  when  read  in 
connection  with  prior  instructions  to  the  effect 
that  the  measure  of  damages  was  the  net  valne 
to  the  father  of  the  services  of  his  children 
during  their  minority— especially  where  the  trial 
court  is  not  asked  to  remove  the  supposed  am- 
biguity. Judgment  (1907)  88  P.  212,  18  OkL 
107,  affirmed,— Waters-Pierce  Oil  Co.  v. 
I)(>solms,  29  S.  Ct  270,  212  U.  S.  159,  53  Lw 
Ed.  453. 
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Whether  inBtructions  could  have  misled  the 
jury  is  to  be  ascertained  by  reviewing  all  the 
instructions  together  and  the  tendencies  of  the 
evidence.— Seaboard  Air  Line  Ry.  v.  Padgett, 
35  S.  Ct  481,  236  U.  S.  668,  59  L.  Ed.  777, 
affirming  judgment  Padgett  v.  Seaboard  Air 
Line  Ry.,  S3  S.  E.  633,  §9  S.  G.  356. 

^=s>296.  Error  in  instmotloiis  evred  by 
withdrawal  or  civiiiK  other 
iaatrnotioiui. 

See  46  Cent.  Dig.  Trial.  8S  705-718,  715.  716,  718 ;    9 
Cent.  Dig.  Carr.  {  1406;    32  Cent  Dig.  Land.  A  Ten. 
I  1260:    34  Cent.  Dig.  Mast.  &  S.   S  1208;    43  Cent 
Dig.  Seduc.  i  4. 

In  an  action  where  a  preponderance  only  of 
the  evidence  is  required,  an  instruction  that  the 
testimony  must  "decidedly"  preponderate  is 
not  prejudicial  error  where  the  court  in  the 
same  sentence  charges  that  the  evidence  need 
not  be  so  convincing  as  to  make  the  effect  be- 
yond reasonable  doubt. — iEtna  Life  Ins.  Co.  v. 
Ward,  140  U.  St  76,  11  S.  Ct.  720,  35  L.  Ed. 
371. 

Error  in  an  instruction  to  the  jury,  in  that 
it  makes  a  city  liable  for  injuries  caused  by  a 
defect  in  sidewalks,  regardless  of  negligence, 
is  not  ground  for  reversal,  where  an  instruction 
immediately  following  makes  the  right  of  re- 
covery for  such  injuries  dependent  on  finding 
negligence  on  the  part  of  the  city  in  repairing 
or  covering  the  defect.— City  of  Lincoln  v.  .Pow- 
er, 151  U.  S.  436,  14  S.  Ct  387,  38  L.  Ed. 
224. 

In  an  action  for  death  by  wrongful  act,  a 
statement  by  the  judg:e  to  the  jury  that  in  a 
previous  case  he  had  given  instructions  that  the 
damages  were  not  restricted  to  the  pecuniary 
loss  suffered  by  the  widow  and  next  of  kin  is 
not  error  when  he  further  stated  that  since 
that  time  the  state  supreme  court,  whose  opin- 
ion was  binding  on  him,  had  construed  the  stat- 
ute as  allowing  for  pecuniary  loss  only,  and 
that  they  must  confine  their  award  accordingly. 
— I^uisvUIe,  E.  &  St  L.  R.  Co.  v.  Clarke,  152 
U.  S.  230,  14  S.  Ct  579,  38  U  Ed.  422. 

An  apparent  assumption  in  certain  para- 
graphs or  sentences  of  a  charge  that  facts  have 
been  proven  which  are  in  dispute  is  not  to  be 
considered  as  error  where  the  court,  in  other 
paragraphs,  has  repeatedly  warned  the  jury 
that  the  responsibility  of  determining  the  facts 
is  upon  them,  and  that  they  are  not  bound  by 
the  court's  opinion  thereon. — Coffin  v.  United 
States,  162  U.  S.  664,  16  S.  Ct.  943,  40  L. 
Ed.  1109. 

Detached  and  incidental  remarks  of  the 
court  in  charging  the  jury  with  reference  to  the 
obligation  of  an  employer  to  furnish  proper 
machinery  and  appliances  for  his  employ 4, 
which  failed  to  state  that  this  obligation  is 
satisfied  by  the  exercise  of  reasonable  precau- 
tion, are  not  grounds  for  reversal,  where  the 
true  rule  on  this  point  was  given  to  the  jury 
in  other  parts  of  the  charge.  Judgment  116 
F.  23,  53  C.  C.  A.  497,  affirmed.— Choctaw,  U. 
A  G.  R.  Co.  V.  Tennessee,  24  S.  Ct  99,  191 
U.  S.  326,  48  L.  Ed.  201. 

£rror  in  refusing  to  instruct  the  jury  that 
parties  who  differed  as  to  the  medium  of  pay- 
ment under  a  contract  would  be  bound  by  a 
stipulation,  by  way  of  compromise,  to  extin- 
guish, by  a  payment  in  United  States  currency, 
a  larger  amount  due  under  the  contract,  esti- 
mated in  Porto  Rican  currency,  is  not  cured 
by  instructing  the  jury,  in  the  general  charge, 
that  tlui  compromise  evidenced  by  the  agree- 
ment must  be  treated  as  inefficacious  as  to  the 
particular  items  to  which  it  related  unless  it 
was  found  that  the  minds  of  the  parties  had 
met  on  an  entirely  new  and  independent  con- 
tract.— City  of  San  Juan  v.  St.  John's  Gas  Co., 


25  S.  Ct  108,  195  U.  S.  510,  49  I/.  Ed.  299, 
1  Ann.  Cas.  796. 

Charging  the  jury  that,  unless  an  accident 
to  a  railway  brakeman  was  caused  solely  by 
the  neglij^ence  of  the  conductor,  the  defendant 
railway  company  was  liable,  even  if  erroneous 
in  that  **sole  cause"  is  not  synonymou»  with 
"proximate  cause,'*  does  not  prejudice  the  de- 
fendant, where  further  instructions,  given  at 
its  request,  were  to  the  effect  that,  if  ^he  con- 
ductor's negligence  was  the  proximate  cause  of 
the  accident,  there  could  be  no  recovery,  and 
the  court's  attention  was  not  specifically  drawn 
to  the  objection  to  the  word  "sole."  Judgment 
(Ariz.  1905)  80  P.  337,  affirmed.— Gila  Valley. 
Vt,  &  N.  Ry.  Co.  V.  Lyon,  27  S.  Ct  145,  203 
U.  S.  465,  51  L.  Ed.  276. 

The  inadvertent  use  of  the  word  "benefi- 
ciaries" in  instructing  as  to  damages,  in  an  ac- 
tion for  death  tried  on  the  correct  theory,  held 
not  prejudicial  in  view  of  the  course  of  the 
trial  and  other  instructions  given.— PhcenK  Ry. 
Co.  V.  Landis,  34  S.  Ct.  179,  231  U.  S.  578,  58 
L.  Ed.  377,  affirming  judgments  108  P.  247,  13 
Ariz.  80,  and  112  P.  844, 13  Aril.  279. 

Instructing  the  jury  in  an  action  under  the 
Employers'  liability  Act  April  22,  1908,  for  the 
death  of  a  railway  fireman  by  the  falling  of  his 
engine  through  a  burning  trestle,  that  if  a 
servant  is  injured  through  defective  instrumen- 
talities it  is  prima  facie  evidence  of  the  master's 
negligence,  and  that  the  master  assumes  the 
burden  of  showing  due  care,  was  not  reversible 
error  where  the  charge  stated  that  the  burden 
of  proving  negligence  was  on  the  plaintiff 
throughout.— Southern  Ry.-Carolina  Division  v. 
Bennett,  34  S.  Ct.  666,  233  U.  S.  80,  58  L. 
Ed.  860,  affirming  judgment  (S.  C.)  Bennett  v. 
Southern  Ry.-Carolina  Division,  79  S.  B.  710. 

An  instruction,  that  draft  received  for  col- 
lection with  bills  of  lading  and  bill  of  sale  with 
instructions  to  deliver  on  payment  must  be  re- 
garded as  paid  so  as  to  render  collecting  bank 
accountable  if  it  permits  the  drawees  on  ac- 
cepting the  draft  to  take  over  the  shipment, 
held  no  ground  for  reversal,  where  court  charg- 
ed that  proceeds  of  sale  were  to  be  payment 
only  if  they  equalled  the  amount  of  the  draft 
— Russo-Chinese  Bank  v.  National  Bank  of 
Commerce  of  Seattle,  Wash.,  36  S.  Ct.  652.  241 
U.  S.  403,  60  L.  Ed.  1065,  affirming  judgment 
206  F.  646,  124  C.  C.  A.  434. 

Vm.   CUSTODT,   CONDUCT,  AND   DE- 
I.IBEIIATION8   OF   JUBT. 

See  4«  Cent  Dig.  Trial,  §(  719-762. 

Criminal  prosecutions,  see  Criminal  Law,  ^=> 

863-868. 
Disqualification  or  misconduct  of  or  affecting 

jury,  ground  for  new  trial,   see  New  Trial, 

^s5>53--55. 

IX.   VEBDICT. 

See  Ejectment,  ^=»111. 

Criminal  prosecutions,  see  Criminal  Law,  ^=» 
87a-878. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, ^=>297. 

On  issue  of  limitation  of  action,  see  Limita- 
tion of  Actions,  ^=:»201. 

On  trial  by  jury  of  issues  in  suit  in  equity,  see 
Equity,  «==>381. 

Review,  of  objections  to  verdict  or  findings,  see 
Appeal  and  Error,  ^=9218,  704. 

Review  of  sufficiency  of  evidence,  see  Appeal 
and  Error,  <8=>998-1005.  y 

Setting  aside  verdict,  see  New  Trial. 

Verdict  contrary  to  law  or  evidence  ground  for 
new  trial,  see  New  Trial,  €=»05. 
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(A)  GENERAL  VERDICT. 

^s»325.  PoIUns  juror** 

See  46  Cent.   Dig.  Trial.  SS  765-787. 

While  a  party  has  an  undoubted,  right  to 
poll  a  jury,  a  denial  of  such  right  is  not  juris- 
dictional so  as  to  render  a  judgment  rendered 
on  the  verdict  returned  a  nullity,  and  where,  by 
reason  of  illness,  after  a  verdict  had  been  sign- 
ed by  all  the  jury  and  sealed,  a  juror  was  un- 
able to  appear  in  court  at  the  time  the  remain- 
ing jurors  were  polled,  a  judgment  entered  on 
such  verdict,  conceding  it  to  have  been  erro- 
neous, could  only  be  set  aside  on  direct  proceed- 
ings for  review.  Judgment  12  App.  D.  C.  122, 
reversed. — Humphries  v.  District  of  Columbia; 
19  S.  Ct.  637,  174  U.  S.  190,  43  D.  Ed.  944. 

^=»320.  Form  and  lansvaso  In  s^naraL 

See  46  Cent.  Dig.  Trial.  Si  768.  78S. 

A  verdict  which  speaks  of  "evaluating"  in- 
stead of  ''valuing,"  is  not  therefore  insufficient 
to  support  a  judgment. — Snyder  v.  United  States, 
112  U.  S.  216,  5  S.  Ct  118,  28  U  Ed.  697. 

^=9332.  Amount  of  reoovery. 

See  46  Cent.  Dig.  Trial.  ||  784-787. 

^=^333.  ....  In  general. 

See  46  Cent  Dig.  Trial.  SS  784.  786. 

-  The  omission  of  the  word,  ^'dollars,'*  in  a 
verdict  for  plaintiff  in  assumpsit,  is  not  such  a 
defect  as  to  prevent  entry  of  judgment  on  it. — 
Hopkins  V.  Orr,  124  U.  S.  510,  8  S.  Ct.  590,  31 
L.  Ed.  523. 

^=>338.  Amendment  or  oorreotion. 

See  46  Cent  Dig.  Trtal,  SS  781-801. 


By  Jnry. 

See  46  Cent  Dig.  Trial,  SS  791-794;   48  Cent  Dig. 
Sales.  S  706. 

A  jury  presented  a  sealed  verdict  for  the 
plaintiff,  but  left  a  blank  space  therein  for  the 
amount  of  the  recovery.  They  stated  to  the 
court  that  they  intended  to  find  in  the  amount 
testified  to  by  the  plaintiff,  but,  as  none  of  them 
were  able  to  remember  the  exact  sum,  they  had 
agreed  to  ask  the  court  to  inform  them  thereof 
from  his  minutes  of  the  evidence.  Thereupon 
the  court  gave  them  the  amount,  and  the  fore- 
man, in  open  court,  inserted  the  same  with  the 
assent  of  all  the  jurors.  Held,  that  there  was 
no  error  in  this  proceeding.— Clark  v.  Sidway, 
142  U.  S.  682,  12  S.  Ct  827.  35  L.  Ed.  1157. 

^s>343.   Constrnotion  and  operation. 

See  46  Cent  Dig.  Trial.  SS  809-812. 

Where  several  issues  are  distinctly  raised  by 
the  pleadings,  and  the  verdict  unequivocally 
states  that  the  jury  **find  all  issues  in  favor  of 
the  defendant,"  such  finding  cannot  be  control- 
led as  to  one  of  the  issues  b^  statements  of  fact 
in  parts  of  the  answer  which  set  up,  as  inde- 
pendent defenses,  matters  in  avoidance,  or  in  a 
bill  of  exceptions  relating  to  one  of  tho'Se  de- 
fenses only.— Glenn  v.  Sumner,  132  U.  S.  152, 
10  S.  Ct  41,  33  L.  Ed.  301. 

^=s>346.  Objeotions  and  eneeptiona*  - 

See  46  Cent  Dig.  Trial.  SS  816-820. 

The  objection  that  the  verdict  was  not  sign- 
ed by  the  foreman,  as  required  by  Code  Civ. 
Proc.  Mont.  §  270,  is  waived  where,  at  the  time 
the  verdict  was  rendered,  the  jury  was  i>olled, 
at  defendant's  request,  and  each  of  the  jurors 
answered  that  the  verdict  was  theirs,  whereupon 
plaintiff  moved  for  judgment,  which  was  ordered 
accordingly,  and  no  objection  or  request  that 
the  verdict-  should  be  signed  was  made  at  the 
time  by  defendant.— Northern  Pac.  R.  Co.  v. 
Uriin,  158  U.  S.  ^271,  15  S.  Ct  840,  39  L.  Ed. 
977. 


(B)  SPECIAL  INTERROGATORIES  AND 

FINDINGS. 

Finding  inconsistent  with  verdict  in  action  to 
determine  mining  daims,  see  Mines  and  Miner- 
als, ^=»38. 

Review  of  rulings  Involving  discretion  of  lower 
court,  see  Appeal  and  Error,  ^=»974. 

^=»349.  Power  and  dntj  of  oonrt  ta  *o- 
qnire  speeial  flndincs. 

See  46  Cent  Dig.  Trial.  SS  823-827. 

Under  a  statute  providing  that  the  jury 
*'may  be  required  by  the  court,  in  any  case  in 
which  they  render  a  general  verdict  to  find 
specially  upon  particular  questions  of  fac^"  the 
submission  of  such  questions  of  fact  is  in  the 
discretion  of  the  court.  7  C.  C.  A.  426,  58  F. 
670,  affirmed.— W.  B.  Grimes  Dry-Goods  Co.  v. 
Malcolm,  17  Si  Ct  158,  164  U.  S.  483,  41  L. 
Ed.  524. 

^=»360.  Questions  to  be  anbmlttod. 

8m  46  Cent  Dig.  Trial,  SS  828-838. 

The  court  need  not  require  the  jury  to  an- 
swer a  special  interrogatory  which  inquires  in- 
to a  fact  only  incidental  to  the  issue,  and  which 
was,  besides,  undefined  and  uncertain  aa  to  time. 
Judgment  (1906)  87  P.  311,  17  OkL  344,  af- 
firmed.— ^Drumm-Flato  Commission  Co.  v.  £^- 
misson,  28  S.  Ct  367,  208  U.  S.  534,  62  U  Ed. 

606. 

• 

^s>360«  Failnro  to  answer  intenrosato* 
ries  or  make  flndinss* 

See  46  Cent.  Dig.  TrUl,  SS  849-854. 

Certain  questions,  covering  only  a  part  of 
the  material  issues,  with  the  answers  thereto, 
were  returned  as  a  special  verdict  There  was 
no  general  verdict  nor  bill  of  exceptions  showing 
the  evidence  adduced.  The  judgment  recited 
that  it  was  rendered  against  the  defendants  '*up- 
on  the  special  verdict  of  the  jury,  and  facts 
conceded  or  not  disputed  upon  the  trial."  Held, 
that  the  special  verdict  was  insufficient  to  sus- 
taix^  the  judgment,  and  it  must  be  reversed,  and 
a  new  tnal  had.— Hodges  v.  Easton,  106  U.  S. 
408,  1  S.  Ct.  807,  27  L.  Ed.  169. 

^=»368.  Ineonsistent  lindinga. 

See  46  Cent  Dig.  Trtal,  S  866. 

The  findings  of  the  jury  upon  special  issues 
of  fact  subioitted  tQ  them  for  their  determina- 
tion, where  warranted  by  the  evidence,  contn^ 
conflicting  findings  made  under  the  instructions 
of  the  court  Judgment,  Aldridge  v.  Pardee,  60 
S.  W.  789,  24  Tex.  Civ.  App.  254,  affirmed.— 
Pardee  v.  Aldridge,  23  S.  Ct  514,  189  U.  S.  429, 
47  L.  Ed.  883. 

X.  TBIAIi  BT  COURT. 

Hearing  in  equity,  see  Equity.  ^=s>37&-C92. 
Review  of  proceedings,  see  Appeal  and  Error, 
<8=»265,  846-850.  1071. 

(A)  HEARING  AND  DETERMINATION  OV 

CAUSE. 

See  46  Cent  Dig.  Trial,  SS  878-907. 

Review  of  rulings,  see  Appeal  and  Error.  ^s> 
1054. 

(B)  FINDINGS  OP  FACT  AND  CONCLU- 
SIONS OF  LAW. 


Duty  to  make  i&  saneval* 

gee  46  Cent  Dig.  Trial,  SS  906-9U,  916. 

No  finding  of  facts  need  be  made  where  the 
question  before  the  court  for  decision  is  the  suf- 
ficiency of  the  averments  of  a  counterclaim  as 
a  defense.  Judgment  53  P.  201,  5  Ariz.  409, 
affirmed.—Daggs  v.  Phoenix  Nat  Bank,  20  & 
Ct  732,  177.  U.  S.  549,  44  L.  Ed.  882. 


[Si]p.ct.i>is.— Pice  aouj 
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^=>395.   Snflleienoy  ia  K^neral, 

See  46  Cent.  Dig.  Trial,  fi  927-934.  939. 

Where  there  is  a  general  finding  by  the 
court  for  defendants  on  all  the  issues  of  fact, 
no  error  can  be  assigned  as  to  a  special  finding. 
— Meath  v.  Board  of  Mississippi  Levee  Com'rg, 
109  U.  S.  268*  3  S.  Ct  284,  27  L.  Ed.  930. 

Findings  of  fact  are  not  to  be  construed  with 
the  strictness  of  special  pleadings.  They  are 
sufficient  if,  taken  together  with  the  pleadings, 
enough  can  be  seen  to  justify  the  judgment,  not- 
withstanding want  of  precision  and  the  inter- 
mixture of  matters  of  fact  with  conclusions  of 
law.— O'Reilly  v.  Campbell,  116  U.  S.  418.  6  S. 
Ct  421,  29  L.  Ed.  669. 

^s»306.   Oonformlty  to  pleadingi,  issnes, 
and  proofs. 

See  46  Cent.  D!g.  Trial,  95  935-938. 

In  the  absence  of  a  statutory  rule  to  the 
contrary,  the  defense  of  a  statute  of  limita- 
tions, which  is  not  raised  either  in  pleading  or 
on  the  trial,  or  before  judgment,  cannot  be 
availed  of;  and  a  finding  by  the  court  that  the 
action  is  barred  is  erroneous. — Retzer  v.  Wood, 
109  U.  S.  185,  3  S.  Ct  164,  27  L.  Ed.  900. 

^=s»398.  Inoonsistent  finding!   and   oon- 
elnslona. 

See  46  Cent.  Dig.  Trial,  (§  946,  947. 

Plaintiff;  who  with  others  held  an  option 
on  a  mine,  m  consideration  of  $5,000  furmshed 
by  defendant,,  agreed  to  deliver  to  him,  at  its 
ori^nal  cost,  $5,000  worth  of  stock  in  a  corpo- 
ration about  to  be  formed  to  work  the  mine. 
The  court  found  as  facts  that  $6,000  was  paid 
for  the  option  and  $50,000  for  the  mine;  that 
the  corporation  was  organized  with  100,000 
shares  of  stock,  and  subsequently  assumed  cer- 
tain debts  previously  incurred  by  the  option 
holders,  and  also  borrowed  of  them  certain  sums 
of  money,  debts  and  loans  together  amounting 
to  ^14,127;  but  that  this  sum,  as  well  as  the 
$6,000  paid  for  the  option,  was  repaid  out  of 
the  net  earnings  of  the  company ;  and  also  found 
that  the  original  cost  of  the  entire  stock  was 
$50,000,  or  50  cents  per  share.  On  this  basis 
10,000  shares  of  stock  were  actually  delivered 
to  defendant,  and  plaintiff  seeks  to  recover  a 
portion  thereof,  claiming  that  the  actual  cost 
was  62^  cents  per  share.  Heldt  that  the  find- 
ing that  the  cost  was  50  cents  per  share  was  & 
finding  of  fact,  and  not  inconsistent  with  the 
other  findings,  and,  in  the  absence  of  exceptions, 
conclusive  as  to  defendant's  right  to  the  10,000 
shares.— Egan  v.  Clasbey,  137  U.  S.  654,  11  S. 
Ct.  231,  34  L.  Ed.  822,  affirming  judgment 
Eairan  v.  Same,  6  Utah,  154,  13  P.  430. 

^=3400.  Amendment  or  eorreotion. 

See  46  Cent.  Dig.  Trial.  fiS  M9.  950. 

An  amendment  of  its  findings  of  fact  may 
properly  be  made  by  the  court  of  claims  in  or- 
der to  make  its  findings  conform  to  the  truth, 
though  final  judgment  has  already  been  enter- 
ed, but  while  its  record  has  not  yet  passed  out 
of  its  control  by  the  allowance  of  an  appeal. 
Judgment,  St.  Louis  &  M.  V.  Transp.  Co.  v. 
United  States,  33  Ct.  CI.  251.  affirmed.— United 
States  V.  St  Louis  &  M.  V.  Transp.  Co.,  22  S. 
Ct.  350,  1S4  U.  S.  "247.  46  L.  Ed.  520. 

^=»401.  Additional  findinKS, 

See  46  Cent.  Dig.  Trial,  S§  951,  952. 

The  trial  court,  in  denying  a  motion  for  a 
new  trial,  where  it  is  claimed  that  it  had  omit- 
ted to  find  on  material  issues  of  fact  in  the 
rase,  may  make  such  additional  findings  re- 
siwnsive  to  the  issues  presented  as  will  cure  the 
omission.— North  v.  Peters,  138  U,  S.  271,  11 
S.  Ct.  346,  34  L.  Ed.  1)36. 


^=9404,  Oonsimotion  nnd  operation* 

See  46  Cent.  Dig.  Trial,  S§  967-962. 

Plaintiff,  who  with  others  held  an  option 
on  a  mine,  in  consideration  of  $5,000  furnished 
by  defendant,  agreed  to  deliver  to  him,  at  its 
original  cost,  $5,000  worth  of  stock  in  a  corpo- 
ration about  to  be  formed  tq  work  the  mine. 
The  court  found  that  the  original  cost  of  the 
entire  stock  was  50  cents  per  share.  On  this 
basis  10.000  shares  of  stpck  were  actually  de- 
livered to  defendant,  and  plaintiff ,  seeks  to  re- 
cover a  portion  thereof,  claiming  that  the  actual 
cost  was  62%  cents  per  share.  Plaintiff  aver- 
red that  defendant,  by  a  subsequent  contract, 
had  agreed  to  deliver  to  him  the  claimed  excess 
of  stock,  but  after  returning  525  shares  refused 
to  turn  over  the  rest.  Defendant  denied  such 
agreement,  and  counterclaimed  for  the  525 
shares.  The  court  found  that  these  shares- were 
delivered  at  plaintiff's  request  to  enable  him  to 
fill  a  sale  which  he  had  made,  and  to  give  25 
shares  to  another  person,  and  was  subject  to 
the  final  adjustment  of  their  stock  account. 
Beld  that,  in  the  absence  of  exceptions,  this 
was  conclusive  of  defendant's  right  to  recover 
the  stock.— Egan  v.  Clasbey,  137  U.  S.  654,  11 
S.  Ct.  231,  34  li.  Ed.  822,  affirming  judgment 
Eagan  v.  Same,  5  Uteh,  154,  13  P.  430. 

Under  Rev.  St.  §i  649,  700  [U.  S.  Comp.  St. 
1901,  pp.  525,  570],  which  provide  that  in  cases 
tried  before  the  circuit  court  without  a  jury 
its  findings  of  fact  shall  be  "either  general  or 
special,"  they  cannot  be  both;  and  where  the 
circuit  court  has  made  a  general  finding,  a  re- 
cital of  the  evidence  in  the  bill  of  exceptions, 
together  with  a  statement  that  the  court  there- 
after made  the  following  findings  of  fact  and 
judgment  thereon,  followed  by  an  opinion  of  the 
court  assigning  reasons  for  its  conclusions,  can- 
not be  treated  as  a  special  finding,  so  as  to  en- 
able the  supreme  court  on  appeal  to  determine 
whether  the  facts  found  support  the  judgment, 
nor  can  the  general  finding  be  disregarded.— 
British  Queen  Min.  Co.  v.  Baker  Silver  Min. 
Co.,  139  U.  S.  222,  11  S.  Ct  523,  35  L.  Ed.  147. 

A  specific  finding  by  the  trial  court  that  the 
contract  sued  on  was  sustained  by  the  evidence 
negatives  its  inducement  by  fraud,  as  alleged  by 
defendant  and  renders  a  finding  thereon  unnec- 
essary.—Fox  V.  Haarstick,  156  U.  S.  674,  15  S. 
Ct.  457,  39  L.  Ed.  576,  affirming  judgment 
Haarstick  v.  Fox,  9  Utah,  110,  33  P.  251. 


XI.  WAIVEB    AHD    CORRECTION 
IRREGULARITIES  AND  ERRORS. 

See  Death,  ^=s>105. 

Error  in  instructions  cured  by  verdict  or  judg- 
ment, see  Appeal  and  Error,  ^=»1068. 

Error  waived  in  appellate  court,  see  Appeal  and 
Error,  <8=s>1078. 

Review  of  proceedings,  see  Appeal  and  Error, 
«8s»169-294,  1025^1074. 

^=»409.  Irregularities     in     eondnot     of 
triaL 

See  46  Cent  Dig.   Trial,   fi   970. 

In  a  suit  to  quiet  title  to  lands,  any  alleg- 
ed error  in  a  statement  by  the  court  that  it 
would  take  notice  of  a  certain  patent,  and  that 
the  lands  in  controversy  were  included  therein, 
was  cured  by  the  subsequent  introduction  in 
evidence  of  the  patent  and  maps,  from  which  it 
fully  appeared  that  the  land  was  so  included. 
Judgment,  United  Land  Ass'n  v.  Pacific  Imp. 
Co.  (1902)  69  P.  1064,  139  Cal.  370,  affirmed.— 
United  Land  Ass^n  v.  Abrahams,  28  S.  Ct.  569, 
208  U.  S.  614,  52  L.  Ed.  645. 

^=»410.  Rulings   as   to   admissibility   of 
eTidence. 

See  46  Cent.  Dig.  Trial.  fiS  974-979. 
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— '  Adnliilon. 

See  46  Cent  Dig.   TrUl.   89  182.  974-977. 

An  objection  to  the  admissibility  of  tele- 
grams in  evidence  because  they  were  copies  is 
waived  by  failure  to  insist  upon  a  rnUng  on  the 
objection  and  reserve  the  question.  Judgment 
113  F.  1021.  51  C.  C.  A.  688,  reversed.— United 
States  V.  McCoy,  24  S.  Ot.  528,  193  U.  S.  593, 
48  li.  Ed.  805. 

^=94 16.   BnlinKS  As  to  weiglit  and  svfll- 
oienoy  of  evidenoe. 

See  46  Cent  Dig.  Trial.  H  980-983. 


—  Demurrer  to   evidence. 

See  46  Cent  Dig.   Trial.  §  981. 

A  demurrer  to  the  evidence  is  waived  by 
the  defendant  by  the  introduction  of  evidence 
in  defense  after  the  demurrer-  is  overruled.— 
(Sup^  Okl.,  1908)  McCabe  &  Steen  GonBt  Co. 
V.  Wilson,  28  S.  Ct  558,  209  U.  S.  275,  52  L. 
Ed.  78& 


«—  DlssUssal  or  nonsuit* 

See  46  Cent  Dig.  Trial,  i  982. 

Defendant,  by  introducing  evidence  after 
his  motion  for  a  nonsuit  has  been  erroneously 
overruled,  waives  the  error.— Northern  Pac.  R. 
Co.  V.  Mares,  123  U.  S.  710.  8  S.  C?t.  321,  31 
L.  Ed.  296,  affirming  judgment  Mares  v.  North- 
ern Pac.  K.  Co.,  3  Dak.  336,  21  N.  W.  6. 

The  denial  of  a  motion  to  dismiss  a  com- 
plaint cannot  be  assigned  as  error  if  the  defend- 
ant did  not  rest,  but  introduced  evidence. — Sig- 
afus  V.  Porter,  21  S.  Ct  34,  179  U.  S.  116,  45 
L.  Ed.  113,  reversing  judgment  84  F.  430,  28 
C.  C.  A.  443. 

fg=:»420.   —  Direction  of  verdict. 

See  46  Cent.  Dig.  Trial,  fi  983. 

Where  an  instruction  to  find  for  defendant 
is  asked  at  the  close  of  plaintifiTs  evidence,  and 
erroneously  denied,  and  defendant  then  intro- 
duces evidence,  and  fails  to  renew  his  request, 
error  in  the  refusal  is  waived.— Orand  Trunk 


R.  Co.  V.  Cummings,  106  IT.  S.  700,  1  S.  Ct 
493,  27  L.  Ed.  266;  Accident  Ins.  Co.  of  North 
America  v.  Crandal,  120  U.  S.  527,  7  S.  Ct  685, 
30  L.  Ed.  740,  affirming  judgment  Crandal  v. 
Accident  Ins.  Co.  (C.  O.)  27  F.  40;  Union  Ins. 
Co.  V.  Smith.  124  U.  S.  405,  8  S.  Ct  534,  31 
L.  Ed.  497;  Robertson  v.  Perking.  129  U.  S. 
233,  9  S.  Ct  279,  32  L.  Ed.  686.  reversing  Per- 
kins V.  Robertson  (O.  C.)  29  F.  842 ;  Union  Pac 
Ry.  Co.  v.,  CallaRhan,  161  U.  S.  91,  16  S.  Ot 
493,  40  L.  Ed.  628;  Hansen  v.  Boyd,  161  U.  S. 
397, 16  S.  Ct  571,  40  L.  Ed.  746.  reversing  judg- 
ment Boyd  V.  Hanson  (C.  O.)  41  P.  174. 

^=»425.  Misoondvot  of  or  alf  eotins  J1117. 

See  46  Cent.  Dig.  Trial,  fi  972. 

Error  in  permitting  the  whole  of  a  memoran- 
dum book  to  go  to  the  jury,  part  thereof,  not 
put  in  evidence,  being  inadmissible,  and  prej- 
uidcial  to  the  party  objecting,  is  not  cured  by 
directing  the  jury  not  to  examine  such  part— 
Bates  V.  Preble.  151  U.  S.  149,  14  S.  Ct  277, 
38  Lr.  Ed.  106. 

TRIAL  DE  NOVO. 

See- 
Admiralty,  ^=»117. 
Eminent  Domain,  ^=»239. 

TRIAL  OF  RIGHT  OF  PROPERH. 

See- 
Attachment,  «=»290-30a 
Execution,  «=»187-202. 


TRIBUNALS. 


See  Courts. 


TRINIDAD  ASPHALT. 

Exclusive    paving   privilege   aa   monopoly,  *i 
Monopolies,  ^:^6. 


TROVER    AND    CONVERSION. 

Scope-Note, 

[INCLUDES  dealings  with  personal  property  of  others,  without  anthorlty,  in  a  man- 
ner inconsistent  with  the  rights  of  the  owner  'or  other  person  entitled  to  immediate  posses- 
sion, by  wrongfully  taking  or  retaining  possession,  altering  the  nature,  quality,  condition, 
etc.,  thereof ;  justification  or  excuse  for  such  acts ;  nature  and  extent  of  liability  for  sucli 
conversion ;   and  actions  of  trover  and  like  actions  for  damages  for  eonyerslon. 

[For  related  matters  under  other  topics,  see  croee- references  after  analysis-] 


Analysis. 

I.  Acts  Constituting  Conversion  and  Liability  Therefor. 

6.  Detention  of  property. 


9. 


Demand  and  refusal. 


II.  Actions. 

(A)  Right  of  Action  and  Defenses. 

^=5>25.  Persons  liable. 

(B)  Jurisdiction,  Parties,  Preliminary  Proceedings,  and  PtSADiNa 
32.  Declaration,  complaint,  or  petition. 
34.  Issues,  proof,  and  variance. 
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II.  Actions — Continued. 

(C)  Evidence. 

[No  paragraphs  or  references  in  this  Digest    But  see  47  Cent.  Dig.  Trover, 
§§  215-244.] 

(D)  Damages. 

«=s»43.  Value  of  property. 

47.  Specific  articles  of  personal  property  in  general. 

50.  Rights  of  action  and  evidences  of  indebtedness. 

62.  Increase  of  value  by  act  or  expenditure  after  conversion. 

53.  Interest  on  value  of  property. 

(E)  Trial,  Judgment,  and  Review. 
•66.  Questions  for  jury. 


Cross-References, 


See— 
Embezzlementi 
Larceny. 


By  trustee,  see  Trusts,  ^=»233. 
Minerals,  see  Mines  and  Minerals,  ^s»51. 


I.  ACTS  COySTlTUTlJiG  CONTER- 
SION  ANB  LIABILITY 


^=>6»  Detention  of  property. 

See  47  Cent.  Dig.  Troyer,  SS  61-83. 


^—  Demand  and  ^efnsal* 

See  47  Cent.  Dig.  Trover,  SS  58-88. 

Where  a  bank  bought  certain  bonds  and 
a^eed  to  return  to  the  seller  at  the  purchase 
price,  the  bank  was  not  in  default  until  the  de- 
mand for  the  return  of  the  bonds,  and  the  con- 
version occurred  when  it  refused  compliance 
therewith. — ^Logan  County  Nat  Bank  v.  Town- 
send,  130  U.  §.  67,  11  S.  C?t.  496,  35  Ia  Ed. 
107,  affirming  judgment  (Ky.)  3  S.  W.  122. 

n.  AOTIOHS. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 
Adequate  remedy  at  law,  see  Equity,  ^s»43. 

^=»25.  Persona  liable. 

See  47  Cent  Dig.  Trover,  SS  }73-180. 

The  value  of  distilled  product  of  crude  tur- 
pentine taken  by  one  from  land  which  he  knew 
to  be  an  unperfected  homestead  entry  may  be 
recovered  by  the  United  States  from  any  per^ 
son  having  the  possession  of  such  product— Un- 
ion Naval  Stores  Co.  v.  United  States,  36  S. 
Ct  308,  240  U.  S.  284,  60  L.  Ed.  644,  affirming 
judgment  202  F.  491,  123  C.  C.  A.  1. 

(B)  JURISDICTION,   PARTIES,  PRELIMI- 

NARY PROCEEDINGS,  AND 
PLEADING. 

^=»32.  Declaration*   eoniplainty  or  peti* 
tion« 

8eo  47  Cent  Dig.  Trover.  SS  191-202. 

In  an  action  by  the  United  States  for  the 
ecmyersion  of  turpentine  and  rosin  from  trees 
on   government  land,   the  complaint   need  not 

Specifically  describe  the  land.— Union  Naval 
tores  Co.  v.  United  States,  36  S.  Ct  308,  240 
tJ.  8.  284,  60  L.  Ed.  644,  affirming  judgment 
202  F.  491, 123  C.  <).  A.  1. 

^=»34.  Issnes,  proof,  and  varianee. 

Bee  47  Cent  Dig.  Trover,  68  207-214. 

In  an  action  for  conversion,  evidence  that 
plaintiff  had  had  transactions  with  defendant  in 


which  he  became  indebted,  and  for  which  a 
judjonent  was  pending  in  defendant's  favor,  is 
inadmissible,  imder  a  plea  of  general  denial. — 
National  S.  S.  Co.  v.  Tueman.  143  U.  S.  28,  12 
S.  Ct.  361,  36  L.  Ed.  63,  affirming  judgment 
Tugman  v.  National  S.  S.  Co.  (C.  C.)  30  F.  802. 

An  action  by  the  United  States  for  conver- 
sion of  spirits  of  turpentine  and  rosin  from  trees 
on  government  land  is  supported  by  evidence, 
that  crude  and  not  the  manufactured  product 
was  tak^n.— Union  Naval  Stores  Co.  v.  United 
States,  36  S.  Ct  308,  240  U.  S.  284,  60  L.  Ed. 
644,  affirming  judgment  202  F.  491,  123  C.  C. 

(O  EVIDENCE. 

[No  paragraphs  or  references  in  tliis  Digest    But 
see  47  Cent.  Dig.  Trover.  SS  215-244.] 

(D)  DAMAGES. 

^=»43«  Valne  of  property. 

See  47  Cent  Dig.  Trover.  SS  260-272 ;   15  Cent  Dig. 
Damag.  S  288. 

^=347«  — — -  Speoifle  artielos  of  pervonal 
property  in  eeaeral. 

See  47  Cent  Dig.  Trover,  SS  266.  268,  272. 

The  measure  of  damages  for  conversion  of 
cattle  is  the  value  of  the  cattle,  with  their  in- 
crease from  the  time  defendant  took  possession 
up  to  the  time  of  the  demand,  with  interest- 
Arkansas  Valley  Land  &  Cattle  Co.  v.  Mann, 
130  U.  S.  69,  9  S.  Ct  458.  32  L.  Ed.  854. 


~—  Riffhta    of    action    and    evi- 
dences of  indebtedness. 

See  47  Cent  Dig.  Trover,  S  266. 

In  an  action  for  the  conversion  of  bonds 
which  defendant  refused  to  deliver  to  plaintiff  on 
his  demand,  the  measure  of  damages  is  the  differ- 
ence between  the  price  for  which  plaintiff  sold 
the  bonds  and  their  value  at  the  time  of  the  de- 
mand.—Logan  County  Nat.  Bank  v.  Townsend, 
139  U.  S.  67,  11  S.  Ct.  496.  35  Li  Ed.  107, 
affirming  judgment  3  S.  W.  i^. 


«—  Increase  of  valne  by  aet  or 
expenditure  after  conversion* 

See  47  Cent  Dig.  Trover,  SS  269-271. 

The  value  of  the  logs  when  delivered  is 
the  measure  of  damages  recoverable  by  the 
United  States  from  persons  who  have  knowing- 
ly purchased  timber  which  was  unlawfully  re- 
moved from  Indian  reservations,  and  not  the 
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value  to  the  government  of  the  timber  before 
any  labor  was  expended  upon  it.  Judgment 
105  F.  1004,  44  (1  O.  A.  ^85.  affirmed.—Pine 
River  Logging  ft  Improvement  Co.  v.  United 
States,  22  S.  Ct.  920,  186  U.  S.  279,  46  Li  Ed. 
1164. 

^»53.   laterevt  on  value  of  property. 

See  47  Cent.  Dig.  Trover,  fi  264. 

Interest  is  expressly  made  by  St.  Okl. 
1893,  §  2640,  a  part  of  the  detriment  caused 
by  the  conversion  of  personal  property.  Judg- 
ment (1906)  87  P.  311,  17  Okl.  344,  affirmed.— 
Drumm-Flato  Commission  Co.  v.  Edmiason.  28 
S.  Ct  367,  208  U.  S.  534,  52  L,  Ed.  606. 

(E)  TRIAL,  JUDGMENT,  AND  REVIEW. 

^»66.   Questions  for  Jvry. 

See  47  Cent.  Dig.  Trover.  fiS  288-294. 

In  an  action  by  the  United  States  for  the 
conversion  of  spirits  of  turpentine  and  rosin 
from  trees  on  government  land,  evidence  per- 
mitting a  reasonably  certain  estimate  of  the 
amount  of  crude  turpentine  was  sufficient  to 
-carry  the  question  to  the  jury  and  to  preclude 


a  peremptory  instruction  to  assess  nominal  dam- 
ages only.— Union  Naval  Stores  Co.  v.  United 
States,  36  S.  Ct.  308,  240  U.  S.  284,  60  L.  El 
644,  affirming  judgment  202  F.  491,  123  a  a 
A.  1. 

TRUST  COMPANIES. 

See  Banks  and  Banking,  ^=5>313-315. 
Appellate   jurisdiction    of   suit   involving  eon- 

stitutionidity    of   act    exempting    trust   conh 

panies    from    usury    laws,    see    Courts,   ^=» 

394(10). 
Equal  protection  of  law,  see  Constitutional  Law, 

«=s>242. 
Excise  taxes,  see  Internal  Revenue,  ^s»9. 


TRUST  DEEDS. 


See- 


Chattel  Mortgages. 
Mortgages. 

TRUSTEE  PROCESS. 

See  GarniBhment. 


TRUSTS. 

Scope-Note, 

[INCLUDES  nature  and  incidents  of  estates  in  property  the  legal  title  or  power  of  dis- 
position of  which  is  held  by  one  or  more  persons,  wholly  or  in  part  for  the  use  of  another 
or  others,  under  an  equitable  obligation,  express  or  implied,  restiog  upon  such  person  or 
persons  by  reason  of  confidence  reposed  in  him  or  them,  to  convey,  apply,  or  deal  with  such 
property  or  its  profits  at  the  will  or  for  the  benefit  of  such  other  person  or  persons  accord- 
ing to  the  confidence  so  reposed ;  rights,  powers,  duties,  and  liabilities  of  persons  creating 
such  trusts,  of  trustees,  and  of  cestuis  que  trustent  or  beneficiaries  in  general;  judicial 
protection  and  control  of  trust  property  and  trustees;  and  remedies  and  proceedings  re- 
lating thereto. 

[For  related  matters  under  other  topics,  see  cross- references  after  analysis-] 

Analysis. 
L  Creation,  Existence,  and  Validity. 

(A)  Express  Trusts. 

«=»3.  Constitutional  and  statutory  provisions. 

5.  Abolition  of  uses  and  trusts  other  than  those  expressly 

authorized. 
12.  Validity  of  spendthrift  trusts. 
19.  Written  instruments  .creating  or  declaring  trusts. 

21.  Form  and  contents. 

30%.  Transactions  creating  or  operating  as  trusts  in  general 

31.  Transfer  of  legal  title. 

33.  Delivery  of  money  or  other  personal  property. 

36.  Agreements  to  hold  or  convey  to  use  of  another. 

38.  Acceptance  by  trustee. 

40.  Evidence  to  establish  trust. 

41.  Presumptions  and  burden  of  proof. 

43.  Parol  evidence. 

44.  Weight  and  sufficiency. 

61.  Termination. 

(B)  Resulting  Trusts. 

63^2-  Effect  of  statute  of  frauds  and  statutes  prohibiting  parol 

trusts. 
64.  Failure  or  defect  in  creation,  operation,  or  execution  of  ex- 
press trust. 


[8Qp.Ct.DIs.— Page  3015]  TRUSTS 

I.  Creation,  Existence,  and  Validity — Continued. 
(B)  Resulting  Trusts — Continued. 

«=»  68.  Failure,  lapse,  or  other  extinguishment  of  trust. 

70.  Intention  of  grantee  to  hold  for  or  convey  to  another. 

71.  Payment  of  consideration  for  conveyance  to  another. 
81.  Relationship  between  parties. 

85.  Evidence  to  establish  trust. 
t      89.  Weight  and  sufficiency. 

(C)  Constructive  Trusts. 

#s»92^.  Statute  of  frauds  and  statutes  prohibiting  parol  trusts. 
95.  Fraud  or  other  wrong  in  acquisition  of  property  in  general. 
98.  Breach  of  oral  agreement  as  to  lands  to  be  purchased. 
100.  Judicial  sale. 

102.  Breach  of  duty  by  person  in  fiduciary  relation  in  general 

103.  Contracts  and  transactions  between  persons  in  confidential 

relations. 

II.  Constniction  and  Operation. 

(A)  In  General. 

«=»121.  Parties. 

124.  Cestuis  que  trust. 

125.  Property  included. 

(B)  Estate  or  Interest  of  Trustee  and  op  Cestui  Que  Trust. 

*»  139.  Extent  of  estate  or  interest  of  cestui  que  trust. 
140.  Express  trusts  in  general. 

III.  Appointment,  Qualification,  and  Tenure  of  Trustee. 

«=»156.  Executors  as  trustees. 
160.  Judicial  appointment. 

164.  Removal. 

165.  Power  to  remove. 

166.  Grounds. 

169.  Appointment  and  succession  of  new  trustee. 

IV.  Management  and  Disposal  of  Trust  Property. 

^s»181.  Collection  of  outstanding  property. 
188.  Sale  and  convevance. 
198.  Purchase  bv  trustee. 

200.  Conveyance  and  delivery  of  propefty. 

201.  -= —  Payment  or  recovery  of  purchase  money. 

202.  Application  of  proceeds. 

205.  Lease. 

209.  Contracts. 

210.  In  general. 

231.  Individual  interest  in  transactions. 

233.  Waste,  conversion,  or  embezzlement  by  trustee. 

236.  Reimbursement  and  indemnity  to  trustee. 

237.  Ratification  of  unauthorized  acts. 

238.  Cotrustees. 

239.  Joint  or  several  authority. 

240.  Joint  or  several  liability. 

243.  Successive  trustees. 

245.  Actions  between,  by,  or  against  trustees. 
268.  Costs. 

V.  Execution  of  Trust  by  Trustee  or  by  Court. 

«=»  271.  Rights  and  powers  of  trustee. 

273.  Right  to  income  and  accumulations. 

This  Digost  !•  compiled  on  the  Key-Number  System.    For  ezylanatioiKt  lee  pace  ill. 
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VI.  Accounting  and  Compensation  of  Trustee. 

«=»  295.  Property  to  be  included. 
296.  Release  from  liability. 

307.  Charges. 

308.  In  general. 

VII.  Establishment  and  Enforcement  of  Trust. 

(A)  Rights  of  Cestui  Que  Trust  as  Agafnst  Trustee. 

^=»334.  Establishment  of  existence  of  trust. 
344.  Persons  entitled  to  enforce  trust. 

(B)  Right  to  Follow  Trust  Property  or  Proceeds  Thereof. 

(8=»355.  Trust  property  transferred  to  third  persons. 

357.  Purchasers  in  good  faith. 

358.  Identification  of  property. 

(C)  Actions. 

«=>359.  Nature  and  form  of  remedy. 

365.  Time  to  sue,  limitations,  and  laches. 

366.  Parties. 
371.  Pleading. 

374.  Scope  and  extent  of  relief. 

VIII.  Liabilities  on  Trustees'  Bonds. 

[No   paragraphs  or   references  In  this  Digest.     But  see  47  Cent   Dig. 
Trusts,  Si  619-032.] 


Cross-References. 


Sec  Bankruptcy,  ^S9l43. 

Charitable  trusts,  see  Charities. 

Combinations  to  monopolize  trade,  see  Monop- 
olies,  ^=»9~31. 

Conclusiveness,  as  against  beneficiary,  of  judg- 
ment against  trustee  and  vice  versa,  see  Judg- 
ment, ®=»691. 

Conveyances  in  trust  for  creditors,  see  Assign- 
ments for  Benefit  of  Creditors. 

Conveyance  in  trust  to  national  bank,  see  Banks 
and  Banking,  ^s»261. 

Conveyance  of  property  of  religious  society,  see 
Religious  Societies,  ^=3»20. 

Existence  of  trust  as  affecting  limitation  of  ac- 
tions, see  Limitation  of  Actions,  ^=9101-103. 

For  grantor,  affecting  validity  of  conveyance  as 


to    creditors    or   subsequent   purchasers,    set 

Fraudulent  Conveyances,  ^=5>110-113. 
Marriage  settlements,  see  Husband  and  Wife, 

<S=»2e-35. 
Particular  fiduciary  relations,  see  Brokers. 
Particular   fiduciary  relations,  see— 

Executors  and  Administrators. 

Factors. 

Guardian  and  Ward. 

Principal  and  Agent 
Powers  in  general,  see  Powers. 
Trust  deeds,  see- 
Chattel  Mortgages. 

Mortgages. 
Trustees  for  purpose  of  winding  up  corporatioiit 

see  Corporations,  $=»619. 


I.   CREATION,   EXISTENOE,   ANB  VA- 
LIDITY. 

Creation  of  particular  devises,  and  bequests,  see 
Wills,  <©=>e70,  671. 

Restrictions  on  creation  of  perpetuities,  see  Per- 
petuities. 

(A)  EXPRESS  TRUSTS. 

^=»3.  Oonstitutional  and  statutory  pro- 
visions. 

See  47  Cent.  Dig.   Tnista,   SS  8-6. 


— ^  Abolition  of  nsos  and   trnsts 
other   than   thoao   expressly   au- 
thorised. 
See  47  Cent.  Dig.  Tnuts,  H  S>  4. 

How.  Ann.  St.  Mich.  §  5567,  provides  that 
"every  disposition  of  lands  •  •  •  shall  be  di- 
rectly to  the  person  in  whom  the  right  to  the 
possession  and  the  profits  shall  be  intended  to 
be  vested,  and  not  to  any  other  •  ♦  ♦  in 
trust  for  such  person ;  and,  if  made  to  one  or 
more  persons  *  •  •  in  trust  for  another,  no 
estate  or  interest,  lecral  or  equitable,  shall  vest 
in  the  tnistee."  Held,  that  this  docs  not  apply 
to  a  trust  not  expressed  in  the  deed  itself,  but 
created  by  an  independent  instrument  executed 


theretofore.— Loring  r.  Palmer,  118  U.  S.  321, 
6  S.  Ct  1073,  30  L.  Ed.  211. 

(S=s>  12.  Validity  of  spendthrift  tnuts. 

See  47  Cent  Dig.  Trusts,  i  10. 

A  testator  may  so  dispose  of  his  property 
that  it  may  be  enjoyed  by  the  recipient  without 
liability  to  the  latter's  creditors. — Shelton  v. 
King,  33  S.  Ct  686,  229  U.  S.  90,  57  L.  Ed. 
10S6,  affirming  decree  King  v.  Shelton,  36  App. 
D.  C.  1. 

^=>19«  Written  instmnionts  ereatiiis  99 
declaring  tmsts. 

See  47  Cent  Dig.  Truste,  Sfi  25-SS. 


—  Form  and  oontontfl* 

See  47  Cent.  Dig.  Tmsts,  99  29,  80. 

Under  How.  Annr  St  Mich.  (  5573,  provid- 
ing that  express  trusts  may  be  created  for  the 
beneficial  interest  of  any  persons  when  such 
trust  is  fully  expressed  and  clearly  defined  on 
the  face  of  the  instrument  creating  it,  where  a 
conveyance  is  made  in  trust  for  several  persons 
it  is  not  necessary  to  specify  the  interest  that 
each  is  to  take,  since,  m  the  absence  of  any- 
thing to  the  contrary,  their  interests  will  be  pre- 
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sumed  to  be  cquaL— Loring  v.  Palmer,  118  U.S. 
321,  6  S.  Ct.  1073,  30  L.  Ed.  211. 

Though  the  deed  conveying  land  to  one  as 
trustee  does  not  state  the  purposes  or  bene^cia- 
ries  of  the  trust,  where  these  can  be  plainly 
lathered  from  the  contract  to  convey  and  letters 
between  the  parties  relating  thereto,  this  is  suffi- 
cient, under  How.  Ann.  St  Mich.  I  5573,  subd. 
5,  providing  that  an  exi)res8  trust  may  be  cre- 
ated for  the  beneficial  interest  of  any  person 
when  such  trust  is  fully  expressed  and  clearly 
defined  on  the  face  of  the  instrument  creating 
it.— Idl 

^=:>30H-   Transaotions   creating  or  oper- 
ating as  trusts  in  general. 

Se«  47  Cent  Dig.  Trusta,  99  41.  41^. 

Various  parties  rendered  services  to  an  Iff- 
dian  tribe  in  pressing  a  claim  against  the  Unit* 
ed  States  under  arrangements  which  made  their 
right  to  compensation  contingent  on  success,  but 
these  services  did  not  result  in  the  collection 
of  any  money.  Afterwards  the  tribe  made  a 
contract  with  other  parties  for  services  to  be 
directed  to  the  same  end,  and  to  be  paid  for  by 
a  percentage  of  the  amount  realized.  The  con- 
tract, however,  contained  a  stipulation  that 
these  parties  should  "adjust  the  claims  of  all 
parties  who  have  rendered  service  heretofore  in 
the  prosecution  of  said  claim  upon  the  princi- 
ples of  equity  and  justice,  according  to  the 
value  of  the  service  so  rendered."  Hel'dj  that 
this  i>ro vision  was  not  a  mere  stipulation  to  in- 
demnify the  Indian  tribe  against  the  claims  of 
the  class  of  persons  named,  but  was  a  stipula- 
tion in  favor  of  the  latter,  and  created  a  trust, 
which  the^  could  enforce  against  the  contractors 
by  a  suit  in  equity. — McKee  v.  Latrobe,  159  U. 
S.  327,  16  S.  Ct.  15,  40  L.  Ed.  160. 

^=»31.  Transfer  of  legal  title. 

See  47  Cent  Dig.  Trusts.  9  42. 

One  who  conveys  his  interest  in  personal 
property  absolutely  cannot  afterwards  impose  a 
trust  upon  the  grantee. — Allen  v.  With  row,  110 
U.  S.  119,  3  S.  Ct.  517,  28  L.  Ed.  90. 

^=:»33.  Delivery  of  money  or  otl&er  per^ 
sonal  property. 

See  47  Cent  Dig.  Trusts,  9  43. 

When  an  undisclosed  principal  places  prop- 
erty in  the  hands  of  his  agent  to  indemnify  the 
agent  against  personal  liability  on  a  contract 
made  by  the  agent  in  his  own  name,  but  for  the 
benelSt  of  the  undisclosed' principal,  no  trust  is 
created  in  favor  of  the  creditor. — Ware  v.  Gal- 
veston City  Co.,  Ill  U.  S.  170,  4  S.  Ct.  337, 
28  Lr.  Ed.  393. 

^=>35.   Agreements  to  hold  or  convey  to 
lise  of  another. 

See  47  Cent.  Dig.  Trusts,  99  45-60. 

A  conveyance  with  the  understanding  that 
the  grantee,  in  assuming  title  and  control  of  the 
property  with  discretion .  as  to  a  sale,  is  to  pay 
out  of  his  own  means  obligations  of  the  grantor, 
and,  after  sale  and  satisfaction  of  debts,  to 
share  with  him  the  excess,  if  any,  of  the  pro- 
ceeds of  sale,  creates  a  trust  and  not  a  mort- 
gage.—Flagg  V.  Walker,  113  U.  S.  659i  5  S. 
Ct,  C97,  28  L.  Ed.  1072. 

Defendant,  a  one-third  owner  in  a  gold 
mine,  purchased  the  outstanding  interests  with 
money  furnished  by  a  firm  of  which  S.  was  a 
member,  and  deeded  the  entire  mine  by  war- 
ranty deeds  to  S.,  trustee,  who  executed  a  decla- 
ration of  trust,  reciting  that  he  held  such  mine 
upon  trust  to  receive  the  rents,  issues,  and 
profits,  and  apply  the  same,  first,  to  the  pay- 
ment of  all  expenses  of  operating  the  mine, 
keeping  it  in  repair,  and  taxes,  thereafter  to  the 
payment  of  the  money  advanced  for  the  pur- 
chase  of  the  two-thirds  interest,  with  interest 


I  thereon.  eU^  and  then  to  reconvey  to  defendant. 
Heldf  that  S.  was  a  mere  trustee  and  not  a  pur- 
chaser, and,  -ipon  the  profits  proving  inadequate 
to  satisfy  the  claim  for  advances,  the  mine  was 
liable  therefor. — Gisborn  v.  Charter  Oak  Life 
Ins.  Co.  of  Hartford.  142  U.  S.  326,  12  S.  Ct. 
277,  35  L.  Ed.  1029,  affirming  decree  Charter 
Oak  Life  Ins.  Co.  v.  Gisborne,  5  Utah,  319,  15 
P.  253. 

^=:>38.  Aooeptanoe  by  trnstee* 

See  47  Cent.  Dig.  Trusts,  99  54-56. 

Evidence  that  on  a  conveyance  in  trust  the 
deed  was  received  and  kept  by  the  trustee  for  a 
time,  and  then  delivered  to  his  cestui  que  trust, 
is  proof  that  the  deed  was  delivered,  and  the 
trusteeship  accepted. — Hitz  v.  National  Metro- 
poUtan  Bank,  111  U.  S.  722,  4  S.  Ct.  613,  28 
L.  Ed.  577. 

^s»40.  Evidence  to  establisli  tmst. 

See  47  Cent.  Dig.  Trusts,  99  60-68. 

'^=:»41.  — '  Presumptions  and  bnrden  of 
proof. 

See  47  Cent  Dig.  Trusts,  9  60. 

Where  the  party  who  made  a  declaration  of 
trust  thereafter  claims  that  there  was  no  con- 
sideration for  it,  or  that  it  was  only  to  be  bind- 
ing in  certain  contingencies,  the  burden  of  proof 
thereof  is  on  him. — Irvine  v.  Dunham,  111  U.  S. 
327,  4  S.  Ct.  501,  28  L.  Ed.  444. 


«^—  Parol  evidenoe. 

See  47  Cent.  Dig.  Trusts,  99  62-65. 

Where  parol  evidence  is  necessary,  and  is 
admitted  to  establish  a  trust  under  a  deed  which 
shows  no  such  trust,  the  same  kind  of  evidence 
is  admissible  to  defeat  it— Newhall  v.  Le  Bre- 
ton, 119  U.  S.  259,  7  S.  Ct.  225,  30  L.  Ed.  381. 

^=:»44,   _  Weieht   and    suiftoienoy. 

See  47  Cent.  Dig.  Trusts.  99  66-68. 

On  October  29,  1877,  land  was  sold  under  a 
mortgage  to  the  mortgagees.  The  mortgagor  re- 
mained in  possession  for  about  a  year,  and  then, 
on  notice  to  quit,  relinquished  possession  with- 
out protest,  and  never  made  any  claim  to  the 
land  until  1893,  when  he  filed  a  suit  to  redeem. 
He  testified  that  on  the  day  of  the  sale  he  ob- 
jected to  proceeding  with  it  because  no  bidders 
were  present  but  the  mortgagees,  and  that  they 
then  orally^assured  him  that,  if  he  would  permit 
them  to  go  through  the  form  of  a  sale,  they 
would  hold  the  property  for  his  benefit,  and  re- 
convey  when  their  debt  was  satisfied.  This  tes- 
timony was  expressly  contradicted  by  the  mort- 
gagees. Held,  that  the  mortgagor's  subsequent 
conduct  was  inconsistent  with  any  such  trust 
arrangement,  and  his  suit  must  fail.  Decree  8 
App.  D.  C.  230,  affirmed.— Levis  v.  Kengla,  18 
S.  Ct.  309,  169  U.  S.  234,  42  L.  Ed.  728. 

^=»61.  Termination. 

See  47  Cent.  Dig.  Trusts,  99  83-87. 

Premature  payment  to  the  beneficiaries  in  a 
testamentary  trust  will  not  be  ordered,  in  the 
absence  of  circumstances  for  which  the  testatrix 
made  no  provision,  if  the  postponement  direct- 
ed h^  the  will  does  not  offend  against  some 
principle  of  positive  law  or  public  policy. — Shel- 
ton  V.  King.  33  S.  Ct.  686,  229  U.  S.  90,  57  L. 
Ed.  1086,  affirming  decree  King  v.  Shelton,  36 
App.  D.  C.  1. 

(B)  RESULTING  TRUSTS. 

^=»63^.  Effect. of  atatnte  of  f rands  and 
statntea  prohibitins  parol 
trnats. 

See  47  Cent.  Dig.  Trusts,  9  93. 

Where  one  of  two  adverse  claimants  to  a 
^mining  claim  furnishes  to  the  other  part  of  the 
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expense  of  procuring  patent,  and  allows  him  to 
obtain  patent  in  his  own  name  under  a  parol 
agreement  tOk  convey  a  h^f  interest  in  the  mine 
to  the  claimant  furnishing  the  money,  there  is 
no  resulting  trust  that  wiU  take  the  transaction 
out  of  the  statute  of  frauds,  where  it  is  not 
clearly  shown  by  the  pleadings  that  the  money 
was  furnished  before  the  patent  was  obtained. 
—Ducie  V.  Ford,  138  U.  S.  587.  11  S.  Ct.  417, 
34  L.  Ed.  1091,  affirming  judgment  8  Mont. 
233.  19  P.  414. 

^=»64.  Failure  or  defect  in  creation,  op- 
eration, or  ezeontion  of  express 
trust. 

See  47  Cent  Dig.  Trusts,  9  94. 

^s»68«  -^  Failure,  lapse,  or  other  ez« 
tingruishment  of  trust. 

See  47  Ceat.  Dig.  Trusts,  fi  94. 

When  a  deed  of  land  is  made  to  trustees  of 
a  society  for  a  burial  ground,  upon  the  termina- 
tion of  the  trust,  a  resulting  trust  arises  to  the 
frantor  and  his  heira — Hopkins  v.  Grimshaw, 
7  S.  Ct.  401,  165  U.  S.  342,  41  L.  Ed.  739. 

A  trust  in  corporate  stock  held -to  fail  both 
as  to  dividends  and  principal  and  a  resulting 
trust  in  favor  of  the  donor  to  have  arisen  on 
the  death,  before  January  1,  1910,  of  the  benefi- 
ciary in  a  trust  created  in  favor  of  the  donor's 
married  daughter  by  an  instrument  dated  March 
27,  1909.— Chater  v.  Carter,  35  S.  Ct  859,  238 
U.  S.  572,  59  Lr.  Ed.  1462. 

$=»70«  Intention  of  grantee  to  hold  for 
or  convey  to  another. 

See  47  Cent.  Dig.  Trusts,  fiS  95-97. 

Suit  having  been  brought  by  a  devisee  to  set 
aside  a  will,  an  agreement  was  made  by  all  the 
devisees  under  which  it  was  to  be  dismissed,  and 
for  the  purpose  of  making  an  equal  division  of 
the  property  it  was  agreed  that  D.,  on  account 
of  advancements  to  the  other  devisees,  should 
bid  in  certain  land  for  the  benefit  of  his  minor 
children.  D.  being  administrator,  and  there- 
fore unable  to  bid  at  the  sale,  the  land  was  bid 
in  by  S.  for  D.'s  children,  and  an  absolute  deed 
was  made  to  him  by  D.  D.  entered  into  pos- 
session for  his  children.  Subsequently  S.,  with- 
out consideration,  conveyed  the  land  to  G.,  who 
brought  ejectment  against  D.  ana  recovered 
judgment,  on  which  he  agreed  not  to  issue  exe- 
cution until  D.  coiuld  prosecute  a  suit  to  test 
his  rights  to  the  property.  Held,  that  6.  held 
the  land  under  a  resulting  trust  for  D.'s  chil- 
dren, and  should  be  enjoined  from  causing  exe- 
cution to  issue  on  the  judgment  in  ejectment 
—Albright  v.  Oyster,  140  U.  S.  493,  11  S.  Ct. 
916,  35  L.  Ed.  534,  affirming  decree  (0.  0.)  Oy- 
ster V.  Oryster,  28  F.  909. 

^=971.  Payment  of  consideration  for 
conveyance  to  another* 

See  47  Cent.  Dig.  Trusts.  SI  102-120. 

^=^81.  ^—  Relationship  between  par- 
ties. 

See  47  Cent  Dig.  Trusts,  IS  115-118. 

The  fact  that  property  purchased  by  a  hus- 
band, and  which  was  conveyed  to  his  wife,  was 
BO  conveyed  on  an  express  agreement  as  to  the 
disposition  she  should  make  of  it,  does  not  de- 
stroy the  trust  arising  from  the  transaction  in 
favor  of  the  husband ;  and.  in  case  of  the  wife's 
death  without  having  fulfilled  the  agreement,  he 
may  enforce  such  trust  against  her  heirs. 
Judgment  Meech  v.  Smithsonian  Inst.,  8  App. 
D.  C.  490,  reversed.— Smithsonian  Institution  v. 
Meech,  18  S.  Ct.  396,  169  U.  S.  398,  42  L.  Ed. 
793.  ^ 

^=985.   E-ridence  to  establish  trnst. 

See  47  Cent.  Dig.  TrusU.  S9  128-137. 


*—  Weight  and  sufficiency. 

See  47  Cent  Dig.  Trusts,  8fi  184-187'. 

Where  it  is  established  that  the  consider- 
ation for  property  conveyed  to  a  wife  was  paid 
by  her  husband,  no  arbitrary  rule  exists  as  to 
the  amount  or  land  of  evidence  required  to  over- 
come the  presumption  of  fact  that  the  convey- 
ance was  intended  as  a  provision  for  the  ben- 
efit of  the  wife  alone;  ana  satisfactory  proof  of 
a  contemporaneous  agreement  that  the  wife 
should  by  will  dispose  of  the  property  after  her 
death  in  a  certain  manner  is  sufficient  to  raise  a 
resulting  trust  in  favor  of  the  husband.  Judg- 
ment Meech  v.  Smithsonian  Institution,  8  App. 
D.  C.  490,  reversed.— Smithsonian  Institution 
V.  Meech,  18  S.  Ct.  396,  169  U.  S.  398,  42  L. 
Ed.  793. 

(Q  CONSTRUCTIVE  TRUSTS. 

<S=»92H.   Statnte  of  firands  and  statutes 
prohibiting  parol  tmsts. 

See  47  Cent  Dig.  Trusts.  8  141. 

The  statute  of  frauds  is  not  violated  by  a 
decree  declaring  a  trust  in  land  conveyed  in 
violation  of  an  oral  contract  under  which,  in 
consideration  of  the  support  of  the  grantor  and 
his  wife  for  life,  the  title  should  be  conveyed 
by  will  or  otherwise  to  the  promisee,  and  which 
has  been  partially  performed  by  delivery  of  pos- 
session of  the  premises  on  the  one  hand,  and  on 
the  other  by  furnishing  support  to  the  owners 
according  to  the  contract,  since  the  relief  rests, 
not  upon  the  parol  contract,  but  upon  the  equi- 
ties arising  out  of  the  subsequent  acts  and  con- 
duct of  the  promisor.  Decree  15  App.  D.  C. 
164,  affirmed.— Whitney  v.  Hay,  21  S.  Ct.  537, 
181  U.  S.  77,  45  L.  Ed.  758. 

^s»95.  Frand  or  other  TPrrons  in  acquisi- 
tion of  property  in  seneraL 

See  47  Cent.  Dig.  Truste,  89  145-147. 

Plaintiff  and  defendant  filed  on  sepi^rate  and 
adjoining  tracts  of  land,  and  made  improve- 
ments thereon.  Defendant,  without  the  knowl- 
edge of  plaintiff,  obtained  x)ermission  to  amend 
his  declaratory  statement  so  as  to  include  the 
tract  on  which  plaintiff  had  settled,  and  thus 
bought  that  tract,  and  had  it  included  in  his 
patent.  Held,  that  the  filing  having  been  allow- 
ed and  the  patent  obtained  on  false  representa- . 
tions  that  defendant  was  occupying  and  had 
improved  plaintiff's  land,  defendant  will  be 
deemed  a  trustee  for  plaintiff,  and  restrained 
from  bringing  ejectment  for  the  land. — Sanford 
V.  Sanford,  139  U.  S.  642.  11  S.  Ct.  666,  35  L.. 
Ed.  290,  affirming  decree  19  Or.  1,  13  P.  602. 

The  mere  grant  of  licenses  or  permits  to  , 
cut  timber  on  certain  described  lands  in  the 
public  domain  did  not  make  the  cutting  of  tim- 
ber on  other  lands  by  the  licensees  the  act  of 
trustees  ex  maleficio,  so  as  to  enable  the  United 
States  to  resort  to  a  court  of  equity  for  redress. 
Decree  133  F.  274,  66  C.  C.  A.  652,  affirmed. 
— United  States  v.  Bitter  Root  Development 
Co.,  26  S.  Ct.  818,  200  U.  S.  451,  50  L.  Ed. 
550. 

^=:»98.  Breach  of  oral  asreeniont  as  to 
lands  to  be  pnrehased. 

See  47  Cent  Dig.  Trusts,  88  150.  ISL 

^=9lOO.  *—  Judicial  sale. 

See  47  Cent.  Dig.  TrusU.  8  1^1 ;  21  Cent  Dig.  Bze- 
cution,  8  726. 

A  decree  provided  that  land  held  in  trust 
should  be  sold  by  a  master;  that,  of  the  pro- 
ceeds $505,000  should  be  paid  to  one  of  Uie 
cestuis  que  trustent  for  advances  made  by  him; 
that  half  of  the  balance  should  also  be  paid  to 
him;  that  the  other  half  should  be  applied  to 
pay  $83,000  to  a  creditor  of  the  other  cestui 
que  trust,  and  the  surplus,  if  any,  to  such  other 
cestui  que  trust.  The  creditor  entered  into  a 
secret  agreement  with  a  third  person,  whereby 
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the  latter,  in  consideration  of  the  assignment  to 
him  of  such  creditor's  interest  in  the  decree, 
agreed  to  pay  him,  or  bid  enough  as  against  any 
other  purchaser  to  secure  full  payment  to  him 
of  his  debt.  Held,  that  such  agreement  was  not 
an  abuse  of  the  process  of  the  court,  and  did  not 
create  a  trust  in  favor  of  the  other  parties  in  in- 
terest as  to  the  amount  so  agreed  to  be  paid. — 
Green  v.  Bogue,  158  U.  S.  478,  15  S.  Ot.  975, 
39  L.  Ed.  1061. 

^=»102.  Breaoli  of  dutj  hj  person  la 
fiduciary  relation  in  seneraL 

See  4n  Cent  Dig.  Trusts,  9  ^SZ, 

An  executor,  who,  at  the  foreclosure  sale 
under  a  mortgage  given  by  one  of  the  devisees 
of  her  interest  in  the  testator's  estate,  purchases 
the  same  for  himself,  there  being  no  trace  of 
fraud  in  the  matter,  does  not  hold  the  property 
in  trust  for  her.— Allen  v.  Gillette,  127  U.  S. 
589,  8  S.  Ct.  1331,  32  L.  Ed.  271. 

A  payment  of  a  bequest  by  an  executor  ta 
a  missionary  society,  out  of  funds  that  have 
been  paid  to  him  as  an  attorney  by  a  client  to 
be  used  in  completing  a  purchase  of  land,  but 
which  the  attorney  misap'propriates  to  cover 
up  his  defalcation  as  executor,  does  not  make 
the  society  liable  as  a  trustee  ex  maleficio  to 
such  client  for  the  amount  received  by  it  from 
such  attorney,  where  the  society  has  no  knowl- 
edge of  the  misappropriation  and  proceeds  to 
expend  the  money  in  good  faith  before  it  has 
any  notice  thereof.  Decree  92  F.  745,  34  C.  C. 
A.  649,  affirmed. — Holly  v.  Domestic  &  Foreign 
Missionary  Soc.  of  Potestant  Episcopal  Church, 
21  S.  Ct  395,  180  U.  S.  284,  45  L.  Ed.  531. 

^s»103.  Contracts  and  transactions  be- 
tween persons  in  confidential 
relations. 

See  47  Cent  Dig.  Trusts,  i  164. 

Plaintiff  and  defendant,  interested  in  min- 
ing property,  had  an  understanding  that,  if  the 
interest  of  certain  of  their  associates  could  be 
purchased,  they  would  buy  together,  but  no  spe- 
cified price  was  agreed  on.  The  parties  did  not 
have  resources  sufficient  to  make  the  purchase, 
and  one  H.,  for  whose  benefit  the  purchase  was 
particularly  to  be  made,  did  not  consent  to  the 
arrangement  Held  that,  on  the  proposed  Ar- 
rangement being  carried  out  by  the  defendant 
and  H.,  plaintiff  did  not  acquire  any  interest  in 
the  property  purchased,  as  there  is  no  relation 
of  trust  'Or  confidence  between  mining  partners 
which  is  violated  by  the  sale  and  conveyance  by 
one  partner  to  a  stranger  or  to  one  of  the  asso- 
ciates of  his  share  in  the  property  and  business 
of  the  association. — Bissell  v.  Foss,  114  U.  S. 
252,  5  S.  Ct  851,  29  L.  Ed.  126. 

The  owner  of  a  part  interest  in  a  minihg 
claim  is  a  co-tenant  with  the  other  owners;  and 
if,  without  their  knowledge,  he  procures  a  pat- 
ent in  his  own  name,  he  becomes  a  trustee  for 
them,  and  equity  will  enforce  the  trust  in  their 
favor.— Turner  v.  Sawyer,  150  U.  S.  578,  14  S. 
Ct.  192,  37  L.  Ed.  1189. 

n.   CONSTBUCTIOlf    AND    OPERA. 

TION. 

Charitable  trusts,  see  Charities,  ^=»37. 
Construction  of  particular  devises  and  bequests, 
see  Wills,  «=s>679-684. 

(A)  IN  OENERAU 

^s»121.  Parties. 

See  47  Cent  Dig.  Trusts,  §  167. 

®=»124«  ^—  Cestnis   gne   tmsi* 

See  47  Cent  Dig.  Trusts,  fi  167. 

M.  held  certain  corporate  stock  as  trustee 
for  B.,  and  the  latter  requested  him  by  letter  to 


execute  an  acknowledgment  that  he  held  it  in 
trust  for  S.,  statins  that  S.  had  paid  B.  "its 
cost  and  Interest."  M.  executed  an  acknowledg- 
ment that  he  so  held  the  stock  "under  an  ar- 
rangement with  B.,"  and  **in  conformity  with 
an  arrangement  between  B,,  S.,  and  myself." 
This  he  sent  to  B.,  requesting  him  to  return  it 
for  any  alterations  needed  to  make  it  conform 
to  his  wishes.  When  S.  afterwards  called  on 
him  to  account  for  the  stock  so  held,  M.  claimed 
that  it  was  and  had  always  been  held  subject 
to  advances  made  by  him  to  B.  Held,  that  this 
claim  could  not  be  sustained  upon  the  face  of 
the  transaction,  and  in  view  of  further  evidence 
that  S.  paid  to  B.  the  full  amount  paid  upon 
the  stock,  which  was  never  repaid,  and  that 
when  M.  executed  the  acknowledgment  of  trust 
in  favor  of  S.  he  knew  that  B.  was  in  extreme 
financial  embarrassment. — McComb  ▼.  Frink, 
149  U.  S.  629,  13  S.  Ct  993,  37  L.  Ed.  876, 
affirming  decree  Snyder's  Adm'rs  y.  McComb's 
Ex'x,  39  F.  292. 

After  services  had  been  rendered  by  various 
parties  in  pressing  an  Indian  claim  for  money 
against  the  United  States,  the  tribe  entered  into 
a  new  contract  with  different  parties,  agreeing 
to  give  them  30  per  cent  of  any  amounts  obtain- 
ed; with  a  stipulation  that  they  should  adjust, 
upon  principles  of  equity  and  justice,  all  claims 
by  persons  who  had  previously  rendered  ^serv- 
ices in  prosecuting  the  claim.  Held,  that  money 
received  by  the  contractors  as  compensation  con- 
stituted a  trust  fund  for  the  persons  described, 
who  could  sue  in  equity  to  enforce  their  claims, 
though  not  mentioned  by  name  in  the  stipula- 
tion.—McKee  V.  Lam<Mi,  159  U.  S.  317,  16  S. 
Ct  11,  40  L.  Ed.  165. 

Those  only  who  answer  the  description 
"surviving  children,'*  on  the  execution  of  a 
trust  deed  providing  for  the  grantor's  children 
by  his  first  wife,  are  meant  by  a  clause  direct- 
ing that  in  the  event  of  the  death  without  issue 
of  any  of  the  above-mentioned  children  his 
shfire  should  be  sold  and  the  proceeds  divid- 
ed among  grantor's  surviving  children. — Frosch 
V.  Walter,  33  S.  Ct  494,  228  U.  S.  109,  57  L. 
Ed.  750,  reversing  decree  34  App.  D.  C.  338. 

Adult  children  otherwise  provided  for  held 
not  embraced  in  the  term  "surviving  children," 
as  used  in  a  trust  deed  purporting  to  be  execut- 
ed to  provide  for  the  minor  children  of  tl)e 
grantor.— Id. 

The  death  without  issue  of  a  child  described 
in  a  trust  deed  executed  to  provide  for  the 
grantor's  children  determines  who  shall  take  as 
"surviving  children,"  under  a  clause  directing 
that  on  the  death  without  issue  of  any  one  of 
the  "above-mentioned  children"  the  property 
held  in  trust  for  him  shall  be  sold,  after  the 
death  of  the  grantor,  and  the  proceeds  paid  over 
to  the  grantor's  surviving  children. — Id. 

^=:9lS(5.  Property  included* 

See  47  Cent  Dig.  Trusts,  §  108. 

While  the  owner  of  real  estate  can  specific- 
ally appropriate  rents  and  profits  to  a  named 
purpose,  or  create  a  trust  in  them  separate  and 
apart  from  the  title  to  the  real  estate,  yet 
where  the  manifest  object  is  security,  and  the 
title  is  conveyed,  the  mere  direction  to  appro- 
priate the  rents  and  profits  to  the  payment  of 
the  debt  will  not  relieve  the  realty  from  the 
burden  of  the  lien,  or  limit  the  latter  solely  to 
rents  and  profits. — Gisborn  v.  Charter  Oak  Life 
Ins.  Co.  of  Hartford,  142  U.  S.  320,  12  S.  Ct 
277,  35  L.  Ed.  1029,  aflirming  decree  Charter 
Oak  Life  Ins.  Co.  v.  Gisborne,  5  Utah,  319,  15 
P.  253. 
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(B)  ESTATE  OR  INTEREST  OF  TRUSTEE 
AND  OF  CESTUI  QUE  TRUST. 

See  Bankruptcy,  ^=»143. 

^=»130.  Extent  of  estate  or  interoit  of 
eestui  que  trust. 

See  47  Cent.  Dig.  Trusts,  $8  183-188. 


— ^  XizpresB    trusts    in   general. 

See  47  Cent.  Dig.  Trusta.  SS  183-187.  ^ 

An  instrument  expressly  declaring  that  the 
parties  executing  it  hold  certain  lands  in  trust 
for  themselves  and  two  others  is  an  express 
trust,  under  How.  St.  Mich.  §  5578,  providing 
that  persons  for  whose  benefit  an  express  trust 
is  created  shall  take  no  estate  or  interest  in 
the  land,  but  may  enforce  the  performance  of 
the  trnst;  and  such  instrument  does  not  oper- 
ate as  a  conveyance  of  the  land. — Culbertson  v. 
H.  Witbeck  Co.,  127  U.  S.  326,  8  S.  Ct.  1136, 
32  L.  Ed.  134. 

HI.   APPOINTMENT,   QUALIFIOA- 

TION,   AND   TENURE   OF 

TRUSTEE. 

Bill  in  suit  to  remove  trustee,  see  Equity,  ^^ 
141. 

Trtistees  for  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  ^=s>201. 

^=»I56.   Ezeontors  as  trustees. 

See  47  Cent.  Dig.  Trusts.  98  201,  202. 

Where  executors  are  required  to  found  a 
charitable  institution,  and  to  appropriate  the 
income  of  the  trust  property  to  maintain  the 
same,  and  are  authorized  to  sell  and  convey 
and  invest  the  proceeds  of  the  trust  property, 
the  trust  cannot  pass  to  an  administrator  with 
the  will  annexed  of  one  of  the  executors,  at 
least  while  any  of  the  original  executors  are 
living,  and  have  not  declined  the  trust.— Hayes 
V.  Pratt,  147  U.  S.  557,  13  S.  Ct.  503,  37  I/. 
Ed.  279. 

^=>160*  Jndioial  appointment. 

See  47  Cent.  Dig.  Trusts,  8S  204.  207,  208. 

The  validity  of  a  trust  is  not  affected  by 
the  incapacity  of  the  trustee,  since,  if  he  can- 
not act,  the  court  will  appoint  ^  new  trustee 
to  carry  out  the  provisions  of  the  trust.— 
Fitchie  v.  Brown,  29  S.  Ct  106,  211  U.  S.  321, 
53  L.  Ed.  202. 

^=»164.   RemoTal. 

See  47  Cent   Dig.  Trusts,  89  215-220. 


— ^  Power   to   remove* 

See  47  Cent  Dig.  Trusts,  8  216. 

Where  the  authority  given  to  one  of  several 
heirs  appointed  trustee  under  a  will  is  substan- 
tially that  of  an  agent  to  manage  real  estate,  a 
power  given  the  other  heirs  to  remove  him  "by 
their  unanimous  resolution/*  with  the  concur- 
rence of  the  widow,  "for  good  and  sufficient 
cause,"  and  appoint  another  in  his  stead,  may 
be  exercised  without  report  to  a  court  of  equity ; 
the  power  to  determine  the  sufficiency  of  the 
cause  being  subject  only  to  the  restraining  pow- 
er of  a  court  of  equity  against  the  abuse  of  it. 
—May  V.  May,  17  S.  Ct  824,  167  U.  S.  310, 
42  L.  Ed.  179,  affirming  decree  5  App.  D.  C. 
552. 

The  filing  of  a  bill  by  the  trustee  under  a 
will  asking  the  instructions  of  the  ^court  as  to 
the  execution  of  the  trust  does  not  suspend  the 
power  to  remove  him  given  to  the  beneficiaries 
by  the  will,  but  only  subjects  their  action  to 
the  supervision  of  the  court— Id* 

^=:»166.   —   Grounds. 

See  47  Cent.  Dig.   TnisU.  U  217,  218.         ' 

Neglect  to  invest  money  in  his  hands  Is  a 
breach  of  trust  in  a  trustee,  and  is  ground  auffi- 


cieht  for  his  removal.— Cavender  v.  Ca vender, 
114  U.  S.  464,  5  S.  Ct  955,  29  L.  Ed.  212,  af- 
firming  (C.  C.)  8  F.  641,  3  McCrary,  158. 

A  court  of  equity  may  remove,  a  trustee, 
and  appoint  another  in  his  stead,  whenever  auch 
a  state  of  mutual  ill  feeling,  growing  out  of  hia 
behavior,  exists  between  him  and  the  bene- 
ficiaries that  his  continuance  in  office  would  be 
detrimental  to  the  execution  of  the  trust 
though  there  be  no  dishonesty.— May  v.  May,  17 
S.  Ct.  824,  167  U.  S.  310,  42  L.  Ed.  179,  af- 
firming decree  5  App.  D.  C.  552. 

^;»169.  Appointment  and  ancoesaion  of 
new  trnatee. 

See  47  Cent  Dig.  TrusU,  S5  222-224. 

A  testamentary  trust  survives  the  death  of 
the  trustee  where  the  will  provides  that,  if  the 
executrix,  who  was  also  named  as  trustee, 
should  die  or  for -any  cause  should  become  un- 
able to  act  in  the  trust,  a  new  trustee  should 
be  appointed  by  the  court,  so  that  the  trusta 
thereby  created  should  be  at  all  times  preserv- 
ed and  carried  into  effect.  Decree  (1905)  25 
App.  D.  C.  514,  affirmed.— Cruit  v.  Owen,  27 
S.  Ct.  71,  203  U.  S.  368.  51  L.  Ed.  227. 

The  death  or  resignation  of  the  trustees 
named  in  a  will,  who  are  directed  to  pay  and 
see  to  the  application  of  a  bequest  to  an  edu- 
cational institution,  to  be  held  and  used  as  an 
endowment  for  the  purposes  of  colonial  re- 
search, does  not  cause  the  trust  to  fait  but  the 
court  may  appoint  their  successors.  Judgment, 
Colbert  x,  Speer,  24  App.  D.  C.  187,  affirmed. 
— Speer  v.  Colbert,  26  S.  Ct  201,  200  U.  S. 
130.  50  L.  Ed.  403. 

rV.   ICANAGEBCENT   AND   DISPOSAIi 
OF  TRUST  PROPERTY. 

^==>181.   Collection  of  ontstandine  prop« 
erty. 

See  47  Cent.  Dig.  Trusts^  8S  284,  235.  828. 

Where  land  is  conveyed  to  trustees  as  se- 
curity for  a  loan  of  trust  funds,  and  they  lease 
it  to  the  grantor,  they  can  consent  to  a  judi- 
cial sale  of  it,  divested  of  their  interest,  in 
proceedings  to  subject  the  grantor's  interest  to 
claims  of  creditors. — Robb  v.  Yos,  155  U.  S. 
13,  15  S.  Ct.  4,  39  Lf.  Ed.  52. 

^=s>188.  Sale  and  eonveyanee* 

See  47  Cent.  Dig.  Trusts,  \\  240-279;    40  Cent.  Difr 
Powers,  89  82-98. 

^=»198.  — —  Porchase  by  tmstee. 

See  47  Cent.  Dig.  Trusts,  9S  258-266. 

A  purchase  of  trust  property  by  the  trus- 
tee for  his  own  benefit  at  a  public  sale  is  not 
void,  but  voidable,  and  will  be  considered  as 
affirmed  on  the  failure /of  the  cestui  que  trust 
to  object  thereto  within  a  reasonable  time  aft- 
er obtaining  knowledge  of  the  facts.— Hammond 
V.  Hopkins,  143  U.  S.  224,  12  S.  Ct  418,  3G 
L.  Ed.  134. 

Where  the  executors  and  trustees  of  a  "will 
purchased  the  trust  property  at  a  public  sale, 
the  fact  that,  after  recording  the  deeds  made  to 
them  as  individuals,  the  executors  conveyed 
three  of  the  lots  by  deeds  purporting  to  be 
given  by  them  as  executors,  cannot  be  consid- 
ered as  evidence  that  they  still  assumed  to 
deal  with  the  property  in  that  character,  for 
the  purpose  of  deceiving  the  legatees,  when  it 
appears  that  other  lots  from  the  same  square 
weife  conveyed  by  them  as  individuals,  and  that 
all  fhe  deeds  were  drawn  by  a  scrivener  who 
had  been  accustomed  to  draw  deeds  for  them  as 
executors  before  the  sale.  It  will  be  presumed 
that  the  old  form  was  preserved  through  the 
scrivener's  inadvertence. — Id. 

Testator,  owning  a  half  interest  with  his 
brother  in  a  brickmaking  business,  and  ia  aev- 
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eral  squares  of  land  used  in  oonnection  there- 
with, and  in  a  square  on  which  was  located  his 
brother's  homestead,  nil  being  situated  in  ^n 
unimproyed  part  of  the  city,  constituted  his 
brother  and  his  son  his  executors  and  trustees, 
directing  them  to  carry  on  the  brick  business, 
support  and  educate  his  family  from  the  profits, 
and  at  a  fixed  time  to  divide  and  distribute  his 
estate  among  his  children.  Having  performed 
all  requirements  up  to  the  time  for  the  division, 
the  executors  sold,  not  the  testator's  undivided 
interest,  but  the  whole  title.  The  two  squares 
containing  the  brickyards  were  advertised  and 
sold  together,  as  the  brick  business.  The  square 
containing  the  homestead  was  sold  separately, 
as  an  entirety.  The  executors,  through  a  third 
person,  bought  the^e,  together  with  other  lands 
belonging  to  the  estate,  for  their  own  benefit. 
The  deeds  to  the  ostensible  purchaser  recited 
a  consideration  of  one  dollar,  and  those  from 
him  to  the  trustees  stated  the  actual  sum  paid 
at  the  sale.  The  sale  was  in  May,  and  the  deeds 
were  not  recorded  until  November.  At  the  time 
of  the  sale  there  were  no  graded  streets  in  the 
vicinity,  the  land  was  much  cut  up  by  the  ex- 
cavations for  clay,  and  from  the  evidence  it  ap- 
peared doubtful  whether  a  larger  sum  would 
have  been  realized  by  a  subdivision  and  sale  in 
'lots.  Heldf  in  a  suit  commenced  19  years  aft- 
erwards, and  after  the  death  of  both  trustees, 
that  these  fact^  alone  were  insufficient  to  show 
a  conspiracy  between  them  to  obtain  the  lands 
for  themselves  at  an  inadequate  price,  or  to 
prove  actual  fraud  or  bad  faith.— Id. 

The  fact  that  neighboring  squares,  sold  at 
the  same  time,  and  purchased  partly  by  the 
trustees  and  partly  by  others,  after  subdivision 
into  lots,  brought  considerably  more  than  the 
squares  sold  as  entireties,  was  insufficient  to 
show  an  intentional  attempt  to  acquire  the 
latter  for  an  inadequate  price,  especially  when 
the  e\ddence  disclosed  considerable  differences 
in  the  lands,  and  a  special  Value  as  to  one  of 
the  purchasers.— Id. 

L.  died  intestate,  leaving  as  his  next  of  kin 
and  heirs  at  law  nine  brothers  and  sisters. 
His  estate  was  all  in  personalty,  save  an  un- 
divided one  thirty-seventh  interest  in  a  por- 
tion of  a  congressional  land  grant  under  a 
contract  between  a  railroad  company  and  a 
syndicate  of  nine  nersons,  of  which  L.  was  a 
member.  To  save  expense  of  administration, 
the  estate  being  very  large,  it  was  agreed  that 
B.,  who  was  a  confidential  friend  of  L.,  should 
distribute  the  estate.  B.  estimated  L.'s  inter- 
est in  the  land  grant  as  worth  $10,000,  and  un- 
dertook to  dispose  of  it  for  that  sum,  and,  after 
unsuccessful  negotiations,  bought  it  for  the  syn- 
dicate of  which  he  was  a  member.  He  sent  to 
each  heir  a  statement  of  account,  and  a  check 
for  his  or  her  sliare  of  the  estate,  including  the 
proceeds  of  such  sale,  demanding  a  release  from 
further  liability.  Shortly  thereafter,  in  answer 
to  letters  from  two  of  the  heirs,  B.  expressed 
his  willingness  to  give  up  the  interest  in  the 
lands  on  payment  of  the  amount  paid  to  the 
heirs  therefor,  but  demanded  that  they  decide 
at  once,  as  the  lands  were  in  litigation.  Sub- 
sequently B.  twice  renewed  his  offer,  but  noth- 
ing was  done  for  two  years,  when,  the  litiga- 
tion having^  been  successfully  ended,  and  the 
lands  risen  in  value,  the  heirs  again  opened 
the  correspondence  by  askmg  further  particu- 
lars, when  B.  declined  to  renew  his  offer,  in 
view  of  the  lapse  of  time,  the  formation  of  a 
new  company,  and  the  change  of  circumstances. 
B.  at  all  times  acted  in  good  faith,  and  did  not 
at  any  time  conceal  the  circumstances  from  the 
heirs,  who  knew  of  the  condition  of  the  lands 
and  the  litigation  respecting  them.  Held  that, 
while  the  sale  was  voidable,  B.  having  purchas- 
ed from  himself  as  trustee,' the  heirs,  by  their  I 
unexplained  delay   in   the  circumstances,  must^ 


be  considered  to  have  ratified  the  sale.- Hoyt 

V.  Latham,  143  U.  S.  553,  12  S.  Ct.  568,  36 

L.  Ed.  259,  reversing  Latham  v.  Barney,  14 
Fed.  433. 

^=^200.  — —  Conveyanoe     and     delivery 
of  property. 

See  47  Cent  Dig.  Triuta,  SI  267-209;    16  Cent  Dig.. 
Deeds.  8  402. 

An  order  approving  a  trustee's  sale,  with- 
out notice  to  the  beneficial  owners  of  the  prop- 
erty, is  improvident.— Kenaday  v.  Edwards,  134 
U.  S.  117,  10  S.  Ct.  523,  33  L.  Ed.  853. 

^=^201.  — ^  Payment     or     reeovery     of 
purchase  noiiey. 

See  47  Cent  Dig.  Trusts,  8  270. 

Property  devised  for  life,  with  remainder  in 
fee,  was  sold  by  a  trustee  for  the  benefit  of  the 
devisees  under  11  Stat.  118,  allowing  such  sales, 
the  proceeds  to  be  held  as  realty  according  to 
the  terms  of  the  will.  By  the  decree  the  pro- 
ceeds were  to  be  applied  to  improving  other 
property  devised  on  the  same  conditions.  The 
purchaser  gave  his  notes  for  the  price.  After- 
wards the  District  of  Columbia,  without  the 
trustee's  consent,  bought  this  property  from 
the  purchaser,  paying  in  bonds  of  the  District, 
whose  cash  value  was  less  than  the  price  fixed 
by  the  judicial  sale.  Held,  that  though  the 
money  received  by  the  purcnaser  should  have 
been  given  to  the  trustee,  to  be  applied  by  him 
to  improvements,  yet  for  so  much  as  was  ac- 
tually expended  by  such  purchaser  on  improve- 
ments the  District  was  an  equitable  assignee  of 
the  purchaser's  rights,  and  entitled  in  equity 
to  a  deed  from  the  trustee  on  payment  of  the 
difference  between  the  price  fixed  by  the  ju- 
dicial sale  and  the  cash  value  of  the  bonds. — 
District  of  Columbia  v.  McBlair,  124  U.  S. 
320,  8  S.  Ct.  547,  31  L.  Ed.  449. 

^=:»202«  "^^  Application  of  proceeds. 

See  47  Cent  Dig.  Trusts,   S5  271.  272. 

A  trustee,  receiving  money  from  the  sale  of 
trust  property,  must  account  for  it,  regardless 
of  the  validity  of  the  title  by  which  such  prop- 
erty was  held.— Griffith  v.  Godey,  113  U.  S. 
80,  5  S.  Ct.  383,  28  L.  Ed.  934. 

^=»205.  Iiease. 

^ee  47  Cent  Dig.  Trusts.  99  280-282. 

The  receipt  of  rent  by  the  beneficiary  in  a 
trust,  after  the  expiration  of  a  lease  contain- 
ing a  covenant  to  renew,  in  ignorance  of  the 
invalidity  of  such  lease  under  the  statute  of 
frauds,  is  not  such  part  performance  as  calls 
for  the  specific  performance  of  such  covenant, 
especially  where  her  action  was  unknown  to 
the  trustees,  who  had  substantially  refused  to 
renew  on  the  old  basis,  and  took  place  while 
negotiations  were  pending  between  them  and 
the  lessee  relative  to  the  terms  of  a  continued 
occupation  of  the  land.  Decree,  Baltimore  & 
O.  Ry.  Co.  V.  Winslow,  18  App.  D.  C.  438,  re- 
versed.-Winslow  V.  Baltimore  &  O.  R.  Co.,  23 
S.  Ct.  443,  188  U.  S.  646,  47  L.  Ed.  636. 

^=>200.   Oontraots. 

See  47  Cent.  Dig.  Trusts.  99  297-800. 

^=»210.  — -,  In  general. 

See  47  Cent  Dig.  Trusts,  99  297.  299.  800. 

A  trustee  who  makes  a  contract  for  the 
benefit  of  the  trust  estate,  even  though  the 
contract  is  within  the  scope  of  his  authority, 
and  he  describes  himself  as  trustee,  renders 
himself  individually  liable  in  an  action  at  law, 
and  must  resort  to  the  fund  for  reimbursement. 
—Taylor  v.  Mayo,  110  U.  S.  330,  4  S.  Ct  147, 
28  L.  Ed.  163. 
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The  owner  of  land  borrowed  money  from 
an  insurance  company,  executing  deeds  of  trust 
thereon  as  security.  Subsequently  he  conveyed 
this  and  other  land  to  the  agent,  who  took  pos- 
session, and  received  from  the  company  ad- 
vances sufficient  to  complete  improvements 
thereon,  and  pay  off  all  the  incumbrances,  in- 
.eluding  the  debt  of  the  former  owner  to  itself. 
The  company  in  good  faith  and  without  negli- 
gence believed  that  the  agent,  as  holder  of  the 
legal  title,  was  authorized  to  so  raise  and  secure 
such  loans.  Held,  that  the  company  had  a 
valid  lien  for  its  advances,  and  that  the  for- 
mer owner's  only  equity  was  an  accounting^  be- 
tween the  company  and  its  agent,  and  the  right 
to  redeem  on  payment  of  the  balance  found  due 
the  company. — Bnlloch  v.  Hooper,  146  U.  S. 
363,  13  S.  Ct.  128.  36  L.  Ed.  1008,  affirming 
decree  6  Mackey,  421. 

'^s»231.  Indi-ridual  interest  in  tranaae- 
tions. 

See  17  Cent.  Dig.  Trusts,  ||  330-835. 

Trustees  who  invest  trust  funds  in  notes 
owned  by  a  firm  of  real  estate  brokers  in  which 
one  trustee  is  a  partner,  paying  full  face  value, 
must  account  for  commissions  received  by  the 
firm  from  the  makers  of  the  notes  when  the 
loans  were  made  which  the  notes  represented. — 
Magruder  v.  Drury,  35  S.  Ct.  77,  235  U.  S.  106, 
59  L.  Ed.  151,  reversing  decree  37  App.  D.  C. 
519. 

^=»233.  Waate,  oonTersion,  or  embenle- 
ment  by  tmatee. 

See  47  Cent.  Dig.  Trusts,  9  339. 

A  trustee  sold  his  own  stock  in  a  corpora- 
tion for  a  large  price,  and  transferred  the  trust 
stock  to  the  same  purchaser  without  receiving 
anything  therefor.  The  object  of  the  purchas- 
er was  to  secure  a  controlling  interest  in  the 
corporation ;  but  the  sale  of  the  trustee's  stock 
was  subject  to  an  obligation  to  repurchase  at 
the  end  of  a  given  time  at  an  advance  of  30  per 
cent.  Bcldf  that  the  price  received  by  the  trus- 
tee was  not  the  measure  of  damages  for  his  con- 
version of  the  trust  stock,  and  the  cestui  que 
trust  could  only  recover  what  he  actually  paid 
for  the  stock,  with  interest. — McComb  v.  Frink, 
149  U.  S.  629,  13  S.  Ct.  993,  37  L.  Ed.  876, 
affirming  decree  (C.  C.)  Snyder's  Adm^rs  v.  Mc- 
Comb's  Ex'x.  39  F.  292. 

^s»236.  Rein&bnrsenient   and   indemnity 
to  trustee* 

See  47  Cent.  Dig.  Trusts,  fiS  325H.  326,  886. 

Where  a  defendant  admits  that  be  holds 
land  in  trust  for  plaintiff,  in  an  action  to  recov- 
er title  and  possession,  a  court  of  equity  will  re- 
quire plaintiff  to  pay  him  for  bis  improvements 
on  the  land.— Case  v.  Kelly,  133  U.  S.  21,  10  S. 
Ct.  216.  33  L.  Ed.  513. 

^=»237«   RatifloatioB      of      nnantboriied 
acta. 

Bee  47  Cent.  Dig.  Trusts.  fiS  326.  844. 

• 

A  mine  was  conveyed  to  a  trustee  to  operate, 
and  apply  the  profits  to  its  expenses  and  the 
payment  of  certain  debts,  and  then  to  reconvey 
to  defendant.  After  the  trustee  had  mined  some 
$20,000,  the  vein,  which  had  theretofore  produc- 
ed abundantly,  suddenly  ran  out,  and  in  fruit- 
less efforts  to  find  the  lost  vein  $52,000  indebt- 
edness was  created.  These  efforts  were  all  ap- 
proved by  defendant.  Held,  that  such  expenses 
were  properly  chargeable  upon  the  property  un- 
der the  terms  of  the  declaration  of  trust,  and 
that  defendant,  having  approved  of  such  expen- 
ditures, could  not  complain.— Gisborn  v.  Charter 
Oak  Life  Ins.  Co.  of  Hartford,  142  U.  S.  326, 
12  S.  Ct.  277,  .35  L.  Ed.  1029.  affirming  decree 
Charter  Oak  Life  Ins.  Co.  v.  Gisborne,  5  Utah, 
819,  15  P.  253. 


^=9238.   Ootraateea* 

See  47  Cent  Dig.  Trusts,  ||  345-349. 


($=>2a9. 


Joint  or  several  antkoritj. 


See  47  Cent  Dig.  Trusts,  §  346. 

Recognition  by  all  the  trustees  of  a  lease 
for  five  years  of  a  portion  of  the  realty  included 
in  the  trust  estate,  executed  by  one  of  their 
number,  even  assuming  that  it  could  cure  the 
invalidity  of  such  lease  under  the  statute  of 
frauds,  must  have  been  founded  upon  full  knowl- 
edge of  all  the  facts,  in  order  to  have  that  effect 
Decree,  Baltimore  &  O.  Ry.  Co.  v.  Winslow.lS 
App.  D.  C.  438,  reversed.— Winslow  v.  Baltimore 
&  6.  B.  Co.,  23  S.  Ct  443.  188  U.  8.  646.  47 
L.  Ed.  635. 

A  valid  lease  of  real  property  containing  a 
covenant  to  renew  cannot  be  made  by  one  of 
the  trustees  in  whom  the  title  to  the  property 
is  vested,  as  such  an  act  is  of  a  nature  to  re- 
quire the  deliberate  discretion  and  judgment  of 
all  the  trustees. — Id. 

^=5>240.  — -  Joint  or  aereral  liability. 

See  47  Cent  Dig.  Trusts,  |  847. 

Where  a  testator  devises  certain  property  to 
trustees  for  specified  purposes,  it  is  the  duty 
of  each  trustee  and  of  the  court  to  carr^  out  the 
trust;  and  a  trustee  cannot  relieve  himself  of 
his  duty  by  an  agreement  with  a  co-tmstee  to 
only  look  after  certain  parts  of  trust  property. 
—Hayes  v.  Pratt,  147  U.  S.  557,  13  S.  Ct.  503, 
37  L.  Ed.  279. 

An  abandonment  of  discretionary  i)ower  by 
a  trustee  to  a  co-trustee,  which  wiU  make  the 
former  liable  for  the  latter's  defalcation,  is  not 
shown  by  the  mere  fact  that  the  latter  collected 
and  misappropriated  funds  belonging  to  the  es- 
tate, and  that  some  ministerial  duties  under  the 
trust  may  have  been  relinquished  to  him,  where 
it  does  not  appear  when  or  how  he  obtained  con- 
trol of  the  fund  which  he  misappropriated,  or 
that  it  may  not  have  been  done  shortly  before  his 
death  and  the  discovery  of  the  defalcation.  De- 
cree 16  App,  D.  C.  107.  affirmed.— Colbum  v. 
Grant,  21  S.  Ct  737,  181  U.  S.  601,  45  L.  Ed. 
1021. 

The  fact  that  no  intention  to  hold  a  trustee 
for  the  defalcation  of  a  co-trustee  was  ever  dis- 
closed until  more  than  two  years  after  the  form- 
er's death,  and  nearly  six  years  after  the  lat- 
ter's  death,  tends  to  show  that  the  effort  to  so 
hold  him  was  an  afterthought,  not  entitled  to 
the  approval  of  a  court  of  equity. — ^Id. 

^=»243.   SueoeMive  traatee* 

See  47  C^nt  Dig.  Trusts,  §  360. 

One  who  has  surrendered  his  poaition  tm 
trustee  cannot  thereafter  confer  any  of  his  orig- 
inal powers  on  another  appointed  to  succeed 
him,  who  is  made,  by  the  order  appointing  him, 
subject  to  the  control  of  the  court  touching  the 
trust.— Kenaday  v.  Edwards,  134  U.  S.  117,  10 
S.  Ct  523,  33  L.  Ed.  853. 

^s»245.  Actiona  between,  by,  ov  agidast 

tmatees. 

See  47  Cent  Dig.  Trusts,  9fi  862-378 :    7  Cent  Dig. 
Bills  ft  N.  fi  1395;    37  Cent  Dig.  Parties,  i  61 


— *  Coats. 

See  47  Cent  Dig.  Trusts,  S  877. 

Where  one  brings  adversary  proceedings  to 
take  the  possession  of  trust  property  from  those 
entitled  to  it,  in  order  that  he  may ,  distribute 
it  to  those  who  claim  adversely,  and  fails  in 
his  purpose,  he  cannot  claim  a  right  to  be  re- 
imbursed of  his  expenses  out  of  the  trust  fund, 
or  to  a  contribution  from  the  persons  whose 
property  he  sought  to  misappropriate.— Mobbs 
v.  McLean,  117  U.  S.  567,  6  S,  Ct  870.  29  L. 
Ed.  940. 
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^s>9o7 


V.  EXECUTION  OF  THU8T  B7  THUS- 
TEE   OH  BT   COURT. 

^=»271.  Hishts  and  powers  of  trustee. 

8ee  47  Cent.  Dig.  Trusts,  8S  380,  SSL 

A  devisee,  charged  with  making  such  gift, 
and  provision  for  the  testator's  mother  and  sis- 
ter *'as  in  her  judgment  will^be  best,"  must  ex- 
ercise a  proper  and  honest  judgment  in  deter- 
mining the  nature  and  amount  of  the  gift  and 
provision  to  be  made,  having  due  regard  to  the 
amount  of  the  estate,  and  the  circumstances  of 
the  beneficiaries.— Colton  v.  Colton,  127  U.  S. 
300,  8  S.  Ct  1164,  32  L.  Ed.  138,  reversing  de- 
cree (C.  C.)  21  F.  594. 

«=>273.  Riel&t  to  lAeome  and  aeeumiilA^ 
tk 


S6«  47  Cent.  Dig.  Trusts,  §  886. 

The  surplus  income  after  paying  annuities 
must  accumulate  as  part  of  the  trust  estate  un- 
til the  time  for  distribution  arrives,  when  it 
must  be  distributed  to  those  entitled  to  the  main 
fund,  where  the  trust  provides  that  the  trustee 
is  to  devote  sufficient  of  the  income  toward  pay- 
ing the  annuities,  and,  on  the  termination  of  the 
trust,  is  to  distribute  the  trust  fund  to  those 
entitled  to  the  annuities.— Fitchie  v.  Brown,  29 
S.  Ct  106,  211  U.  S.  321,  53  I*  Ed.  202. 

VI.   ACCOUNTING  AND  COMPENSA- 
TION  OF  TRUSTEE. 

^=>295.  Property  to  be  inolvded. 

See  47  Cent.  Dig.  Trusts,  9  414. 

By  the  terms  of  a  written  declaration  of 
trust  in  a  certain  n^ine  the' beneficiary  was  en- 
titled, whenever  the  mine  should  be  "sold  or 
otherwise  disposed  of,'*  to  a  portion  of  the  pro- 
ceeds of  "such  sale  or  other  disnosition."  *  Held, 
that  the  trustee,  having  conveyed  tne  proper- 
ty, was  bound  to  account  to  the  beneficiary  for 
the  proceeds,  although  payment  to  him  was 
made,  not  in  cash,  but  in  shares  of  the  stock  of 
the  company  to  which  he  conveyed. — Irvine  v. 
Dunham,  111  U.  S.  327,  4  S.  Ct.  501.  28  L.  Ed. 
444. 

^=9296.  Release  from  liability. 

See  47  Cent  Dig.  Trusts,  I  415. 

A  trustee  having,  in  a  declaration  of  trust, 
engaged  to  pay  money  out  of  his  own  means  to 
keep  down  the  interest  of  the  debts  of  the  cestui 
que  trust,  until  such  time  as  a  sale  would  be 
expedient,  the  subsequent  disregarding  by  the 
cestui  que  trust  of  a  conveyance  upon  which  the 
declaration  was  based,  and  his  resuming  pos- 
session of  the  property,  releases  the  trustee  from 
his  engagement.— Flagg  v.  Walker,  113  U.  S. 
e59,  5  S.  Ct.  697,  28  L.  Ed.  1072. 

^=>307.   Charees. 

See  47  Cent.  Dig.  Trusts,  |§  428,  429. 

$=:»308.  "^^  In  general. 

See  47  Cent.  Dig.  Trusts,  8  428. 

The  estate  of  a  trustee  who  has  failed  to 
account  for  an  investment  in  real  estate  will  be 
held  liable  in  the  sum  originally  realized  there- 
from, where  that  sum  is  definitely  fixed,  and  it 
is  impossible  to  determine  with  precision  the  ulti- 
mate fate  of  the  investment.  Decree  24  App.  D. 
C.  573,  reversed.— Darlington  v.  Turner,  26  S. 
Ct.  630,  202  U.  S.  195,  50  L.  Ed.  992. 

VII.  ESTABLISHMENT  AND   EN. 
FORCEMENT  OF  TRUST. 

Trust  in  mining  claim,  see  Mines  and  Minerals, 
^=>46. 


(A)  RIGHTS  OF  CESTUI  QUE  TRUST  AS 

AGAINST  TRUSTEE. 

^=»334.  Eetablielunent    of    existenoe    of 
tmst. 
See  47  Cent  Dig.  Tmsts,  f  496. 

One  seeking  to  establish  a  resuUing  trust 
in  real  property  is  entitled  to  the  legal  title, 
and  not  merely  to  a  decree  for  an  apccountiug, 
where  the  evidence  shows  that  his  money  alone 
has  been  paid  for  such  premises,  and  that,  while 
such  money  was  used  in  the  purchase  with  his 
assent,  he  was  unaware  that  the  title  was  talien 
in  his  agent's  name.  Judgment  16  App.  D.  C. 
595,  afiirmed.— Brainard  v.  Buck,  22  S.  Ct.  458, 
184  U.  S.  99,  46  L.  Ed.  449. 

^=»344.  Pereoaa     entitled     to     eaiforee 
trnst. 

See  47  Cent  Dig.  TrusU,  95  609-612. 

A  grant  of  land  made  by  congress  to  Mich- 
igan, to  aid  in  building  a  canal,  was  transfer- 
red to  the  Portage  Lake  &  Lake  Superior  Ship 
Canal  Company.  Another  grant  to  build  a  wag- 
On  road  was  transferred  to  F.  W.  Anthony,  a 
certain  number  of  acres  being  payable  on  the 
completion  of  every  two  miles.  Anthony  trans- 
ferred, for  a  sum  agreed  upon,  through  trustees, 
to  the  canal  company,  the  land  he  had  already 
earned,  and  his  contract  rights.  The  company 
then  executed  a  trust  deed  to  the  Union  Trust 
Company  to  secure  jan  iaaue  of  bonds.  A  cer- 
tain amount  of  money  was  borrowed  on  the 
bonds,  the  proceeds  going  to  Anthony.  Previous 
to  the  arrangement  with  Anthony,  the  company 
had  given  mortgages  on  its  canal  grant.  These 
mortgages  were  foreclosed,  and  the  company  de- 
clared bankrupt.  The  trust  company  filed  a  bill 
to  foreclose  its  mortgage^  The  decree  found  that 
the  mortgages  covered,  in  addition  to  the  eannl 
grant,  the  earned  land  purchased  from  Anthony, 
but  that  as  to  the  residue  of  the  road  lands  they 
had  only  a  possible  equity.  Under  this  decree, 
the  mortgaged  property  was  sold  and  the  sale 
duly  confirmed.  Afterwards  the  vendees  releas- 
ed to  J.  C.  Ayer  the  equity  they  had  acquired 
to  the  unearned  wagon  road  lands.  Ayer  ar- 
ranged with  Anthony,  and  so  acquired  title  to 
the  balance  of  the  road  lands.  Held,  that  a  bill 
could  not  be  maintained  by  one  of  the  holders 
of  the  bonds  issued  under  the  deed  to  the  Union 
Trust  Company  to  decree  Ayer  trustee  of  the 
road  lands  for  the  benefit  of  holders  of  the  bonds. 
— Richter  v.  Jerome,  123  U.  S.  233,  8  3.  Ct. 
106,  31  L.  Ed.  132. 

(B)  RIGHT    TO    FOLLOW   TRUST    PROP- 
ERTY OR  PROCEEDS  THEREOF. 

^=»355.  Tmst    property    transferred    to 
third  persona. 

See  47  Cent.  Dig.  Trusts,  SS  529-562. 

^=»357.  —  Purchasers  in  good  faith* 

See  47  Cent.  Dig.  Trusts,  fiS  639-562. 

Persons  who,  with  full  knowledge  of  the 
facts,  have  received  the  securities  into  which 
have  gone  the  illicit  gains  of  the  engineer  in 
charge  of  a  public  improvement,  must  account 
to  the  Uniteil  States  for  the  securities  traced 
to  their  possession.  Decree,  172  P.  1,  90  C.  C. 
A.  587,  affirmed.— United  States  v.  Carter,  80  S. 
Ct  515,  217  U.  S.  280,  54  L.  Ed.  709,  19  Ann. 
Cas.  594. 

Where  a  defendant,  who  had  obtained  large 
sums  of  money  from  the  United  States  by  fraud, 
invested  the  same  in  securities  which  he  sub- 
sequently transferred  to  his  codefendants,  who, 
with  knowledge  of  the  source  from  which  they 
were  derived  and  the  charges  of  fraud  by  the 
United  States,  received  and  concealed  the  same 
until  compelled*  to  surrender  thom  to  the  court 


This  Digest  is  compiled  on  the  Key-Number  System.    For  explanation,  see  page  iiit 


Cs»858 


TRUSTS,  VII  (B),  (C) 


[Sup.CtDig.— Page  MM] 


at  suit  of  the  government,  such  codef endants  are 
accountable  for  the  value  of  any  of  the  securi- 
ties 80  received  and  not  produced,  and  are  not 
entitled  to  a  deduction  therefrom  on  account 
of  salaries  agreed  to  be  paid  them  for  their 
services  in  caring  for  the  property. — Id. 

®=:»358.   Identification  of  property. 

See  47  Cent  Dig.  Trusts.  89  523,  553. 

Trust  funds  deposited  by  a  trustee  in  his 
individual  bank  account  are  dissipated  if  the 
fund  is  at  time  wholly  depleted,  and  cannot  be 
treated  as  reappearing  in  sums  subsequently 
deposited  to  the  same  account. — Schuyler  v.  Lit- 
tlefield,  84  S.  Ct.  466,  232  U.  S.  707,  58  U  Ed. 
806,  affirming  decrees  In  re  Brown,  193  F,  24, 
113  0.  C.  A.  348  and  In  re  A.  O.  Brown  & 
Co.,  198  F.  80,  113  C.  O.  A.  854. 

(C)  ACTIONS. 

Amendment  of  bill,  see  Equity,  ^=»273. 

Computation  of  period  of  limitation  as  affected 
by  existence  of  trust  in  general,  see  Limita- 
tion of  Actions,  «|s=>101-103. 

Jurisdiction  of  federal  courts,  see  Courts,  ^=s> 
312. 

Laches,  see  Equity,  ^=s>72. 

Summon  and  severance  on  appeal,  see  Appeal 
and  Error,  ^=s>324. 

^=>359*   Nature  and  form  of  remedy. 

See  47  Cent  Dig.  Trusts,  8S  654,  665,  666. 

A  trustee  transferred  the  estate  to  his  suc- 
cessors on  receiving  a  written  agreement,  sign- 
ed by  them  as  trustees,  to  apply  to  the  pay- 
ment of  his  claims  against  the  fund  any  surplus 
moneys  that  should  come  into  their  hands. 
Heldt  that  the  relation  established  between  the 
contracting  parties  was  not  that  of  trustee  and 
cestui  que  trust,  so  as  to  give  jurisdiction  to  a 
court  01  equity,  but  the  contractors  became  per- 
sonally liable  to  an  action  at  law  for  failure 
to  perform  their  engagement. — ^Taylor  v.  Mayo, 
110  U.  S.  330,  4  S.  Ot.  147,  28  L.  Ed.  163. 

A  suit  against  a  bank  for  improperly  dis- 
posing of  a  special  deposit,  made  by  a  third  per- 
son, as  agent  for  plaintiff,  is  to  charge  defend- 
ant with  a  breach  of  trust,  and  is  therefore 
of  equitable  cognizance. — Manhattan  Bank  v. 
Walker,  130  U.  S.  267,  9  S.  Ct.  519,  32  L.  Ed. 
959,  reversing  (C.  C.)  Walker  v.  Manhattan 
Bank,  25  F.  247. 

A  suit  by  a  creditor  of  an  insolvent  nation- 
al bank  against  the  receiver  thereof  to  recover 
money  alleged  to  be  due,  on  the  theory  that 
dividends  had  not  been  declared  on  the  proper 
basis,  involves  the  administration  of  the  trust, 
and  is  therefore  properly  brought  in  equity. 
Decrees  Merrill  v.  First  Nat.  Bank,  75  F.  148, 
21  C.  C.  A.  282,  and  Same  v.  National  Bank  of 
Jacksonville,  78  F.  208,  24  C.  C.  A.  63,  affirmed. 
— Morrill  v.  National  Bank  of  Jacksonville,  19 
S.  Ct.  360,  173  U.  S.  131,  43  L.  Ed.  640. 

A  suit  in  equity  may  be  maintained  by  one 
who,  by  a  broker,  has  sold  stock  on  an  ex- 
change, against  the  governing  committee  of  the 
exchange  and  a  person  who  has  bought  the 
same  amount  of  stock  from  another  party,  but 
who,  by  the  rules  of  the  exchange,  is  to  be 
decme<l  a  purchaser  of  the  former  stock,  but 
has  refused  to  take  it,  where  the  relief  sought 
is  a  recovery  of  damages  from  him  for  his  re- 
fusal to  take  the  stock,  and  also  the  enforce- 
ment of  rights  in  an  Alleged  trust  'fund  which 
has  been  deposited  with  the  governing  com- 
mittee of  the  exchange  by  him  and  by  the  bro- 
ker as  margins  on  said  stock.  Decree  96  F. 
648,  38  C.  C.  A.  473,  reversed.— Clews  v.  Jamie- 
son,  21  S.  Ct.  845,  182  U.  S.  461,  45  U  Ed.  1183. 

A  remedy  by  bill  of  interpleader  on  the 
part  of  the  holder  of  a  tiiist  fund  against  rival 
claimants  thereof  docs  not  preclude  a  suit  in' 


equity  by   one  of  such  claimants  to   estabUsh 
his  rights  in  the  trust  fund. — Id. 

Equity  may  have  jurisdiction  of  a  suit  to 
enforce  a  right  in  a  trust  fund,  though  the  only 
relief  sought  is  a  recovery  of  money. — Id. 

$=9365.   Time    to    sue,    limitationa    and 
laohes. 

See  47  Cent.  Dig.  Trusts,  §8  668-573. 

Where  a  person,  for  his  own  benefit,  locatei 
land  scrip  fraudulently  obtained  from  another 
under  such  circumstances  that  in  equity  he  will 
be  held  a  trustee  under  an  implied  trust  for  the 
other,  the  law  raises  an  obligation  on  the  part 
of  the  cestui  que  trust  to  use  reasonable  dili- 
gence in  applying  to  the  courts  for  relief. — Felix 
V.  Patrick,  145  U.  S.  317,  12  S.  Ct,  862,  3«  U 
Ed.  719,  affirming  decree  (O.  C.)  36  F.  457. 

As  against  the  legal  title  obtained  by  payment 
of  the  purchase  money  under  a  Pennsylvania 
land  warrant  by  one  not  named  therein,  a  statute 
subsequently  passed  (Act'  Pa.  April  22,  1856), 
forbidding  the  assertion  of  any  implied  or  re- 
sulting trust,  after  the  lapse  of  five  years,  un- 
less it  was  acknowledged  in  writing,  is  not 
available  to  a  stranger,  claiming  under  a  title 
afterwards  originating,  as  a  defense  in  eject- 
ment.—INIurphy  V.  Packer,  152  U.  S.  398,  14 
S.  Ct.  636,  38  li.  Ed.  489. 

A  suit  against  executors  to  establish  a  trust 
in  real  estate  and  stock  held  by  the  testator  in 
his  own  name,  upon  the  ground  that  it  was 
bC'Ught  with  the  proceeds  of  property  purchased 
by  testator  at  a  foreclosure  sale  under  a  mort- 
gage in  which  plaintiff  had  an  interest,  was 
barred  by  laches;  plaintiff  having  delayed  for 
more  than  11  years  after  the  purchase,  and  un- 
til the  testa tor*s  mind  had  become  impaired,  to 
make  demand  of  him,  though  he  had  for  8  years 
known  that  the  testator  repudiated  his  claim, 
and  had  during  that  time  seen  and  conversed 
with  him  frequently.  Wood  v.  Fox,  32  P.  48,  8 
Utah,  380,  affirmed.— Whitney  v.  Fox,  17  S.  Ct 
713,  166  U.  S.  637,  41  L.  Ed.  1145. 

Delay  in  commencing  a  suit  to  establish  a 
resulting  trust  is  not  such  laches  as  will  bar 
the  relief  sought,  where  complainant  first  learn- 
ed the  facts  shortly  before  the  death  of  the 
resulting  trustee,  and  after  the  death  of  the 
latter's  wife,  who  was  complainant's  sister,  and 
who  conveyed  the  -  premises  to  him  and  was 
by  him  permitted  to  remain  thereon  until  her 
death,  took  and  retained  possession  with  no 
reason  to  believe  that  his  title  was  not  perfect 
until  ejectment  was  brought  against  him,  when 
he  discovered  that  the  legal  title  to  the  prem- 
ises did  not  pass  to  his  sister  under  the  will 
of  her  husband  because  it  was  after-acquired 
property,  and  commenced  the  suit  within  a 
year  after  the  ejectment  suit  was  begun.  Judg- 
ment 16  App,  D.  C.  595,  affirmed.— Brainard  v. 
Buck,  22  S.  Ct.  458;  184  U.  S.  99,  46  L.  Ed.  449. 

The  refusal  of  a  trustee  to  execute  a  deed 
of  an  interest  in  a  mining  location  in  compli- 
ance with  the  trust  agreement  is  a  repudia- 
tion of  the  trust,  which,  if  known  to  the  com- 
plainants, opens  the  door  to  the  defense  of 
laches  to  a  suit  to  enforce  the  trust.  Decree 
(N.  M.)  66  P.  552,  55  L.  R.  A.  658,  affirmed.— 
Patterson  v.  Hewitt,  25  S.  Ct.  35,  195  U.  S. 
309,  49  L.  Ed.  214. 

^=5>366.   Parties. 

See  47  Cent.  Dig.  Trusts,  S§  674-683. 

In  an  action  to  enjoin  the  collection  of  the 
proceeds  of  a  life  pohcy  fraudulently  conveyed 
to  trustees,  the  cestuis  que  trustent  need  not 
be  joined  as  defendants;  the  claim  bdng  adverse 
to  the  trust.— Vetterlein  v.  Barnes,  124  U.  S. 
169,  8  S.  Ct.  441,  31  L.  Ed.  400. 

^s»371.  Pleading. 

See  47  Cent.  Dig.  Trusts.  §§  588-599. 

A  former  member  of  a  "community"  songht 
by  bill  in  equity,  brought  more  than  50  year* 
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after  he  had  left  it  in  order  to  marryt  to  re- 
cover a  share  of  the  property,  alleging  frand 
and  false  representations  upon  the  part  of  the 
originator  of  the  society  in  inducing  the  mem- 
bers to  give  up  their  property,  and  that  the 
property  was  accepted  and  held  by  the  origina- 
tor and  his  successors  in  trust  for  the  common 
benefit  of  the  members.  Heldy  upon  demurrer, 
that  the  bill  could  not  be  maintained  on  the 
j^round  of  an  express  trust,  as  the  allegations  of 
the  bill  plainly  showed  that  the  property  was 
designed  to  be  held  for  the  benefit  of  the  mem- 
bers as  a  community,  and  not  as  individuals.— 
Spddel  V.  Henrici,  120  U.  S.  377,  7  S.  Ct.  610, 
30  L.  Ed.  718»  affirming  decree  (C.  C)  15  F.  753. 

Where  a  blank  deed  and  a  power  of  attorney 
of  inalienable,  unlocated  land  scrip  was  pro- 
cured from  an  Indian  by  fraud,  and  the  scrip 
was  afterwards  located,  a  bill  which  alleges  that 
the  scrip  was  sold  by  the  Indian  in  1861,  that 
the  fraud  was  not  discovered  until  1887,  when 
her  heirs  became  citizens  of  the  United  States, 
but  which  fails  to  allege  why  the  fraud  was  not 
discovered  before,  and  which  fails  to  show  any 
'concealment  by  the  purchaser,  or  that  the  In- 
dian did  not  receive  full  value  for  the  land, 
is  insufficient  in  a  suit  to  have  the  present 
holders  of  the  land  decreed  trustees  tor  the 
heirs  of  the  Indian.— Felix  v.  Patrick.  145  U.  S. 
317.  12  S.  Ct.  862,  m  Jj.  Ed.  719,  affirming 
decree  (C.  C.)  36  F.  457. 

The  rule  that  proceeds  of  property  obtain- 
ed by  theft  or  fraud  may  be  reclaimed  in  a  suit 
in  equity  against  the  voluntary  assignee  or  one 
holding  in  bad  faith  cannot  successfully  be  in- 
voked to  sustain  a  bill,  filed  on  behalf  of  the 
*X7nited  States,  charging  the  cutting,  carrying 
away,  and  conversion  of  timber  from  the  public 
domain,  where  the  allegations  wholly  fail  to 
identify  any  specific,  d^nite  property  as  the 
proceeds  of  the  timber  wronfc^ully  or  fraudulent- 
ly taken.  Decree  133  F,  274,  66  C.  O.  A.  652, 
affirmed. — ^United  States  v.  Bitter  Root  Develop- 
ment Co.,  26  S.  Ct.  318,  200  U.  S.  451.  50  L. 
Ed.  550. 

<ds>374.  Scope  and  extent   of  relief. 

See  47  Cent.  Dig.  TnisU.  |9  607-612. 

A  bill  was  filed  for  the  settlement  of  a  trust 
and  the  redemption  of  real  estate  in  the  hands 
of  the  trustee  from  liens  for  money  advanced 
by  him  for  the  purposes  of  the  trust.  Plaintiffs 
had  conveyed  said  real  estate  to  defendant 
(tmstee)  in  consideration  of  the  assumption  by 
the  latter  of  the  debts  of  plaintiffs.  It  was  un- 
derstood that  the  conveyance  was  to  be  abso- 
lute for  all  purposes,  and  that  defendant  should 
dispose  of  such  property  at  pleasure,  and  ac- 
coiiding  to  his  best  judgment.  It  was  further 
I»rovided  that,  after  a  disposition  of  the  property, 
and  reimbursing  defendant  for  payments  for 
plaintiffs,  any  excess  remaining  should  be  di- 
Yided  between  them.  The  bill  prayed  for  a  re- 
conveyance of  the  property  still  in  the  hands 
of  defendant.  Held,  that  plaintiffs  were  not  en- 
titled to  a  sale  of  the  property.— Flagg  v.  Walk- 
er, 113  nj.  S.  659,  5  S.  Ct.  697,  28  U  Ed.  1072. 

In  an  action  against  I.  &  B.  and  S.  to  de- 
clare a  trust  in  favor  of  plaintiff,  the  bill  al- 


leged that  five  notes  of  $2,000  each,  and  a  mprt- 
gage,  by  S.  to  I.  &  B.  were  deposited  with  such 
firm  in  trust  for  plaintiff's  benefit  to  secure  S.*s 
indebtedness  to  him.  I.  &  B.  filed  separate 
answers  under  oath  to  specific  interrogatories, 
seating  that  the  notes  were  delivered  to  them 
as  security  for  advances  by  them  to  S.,  with  an 
understanding  tliat  when  their*  debt  was  paid 
they  would  transfer  them  and  the  mortgage  to 
whoever  S.  directed;  that  S.  still  owed  them 
$6,000;  and  that  ^hey  were  willing  to  transfer 
the  securities  to  plaintiff  on  payment  of  such 
sum.  About  the  time  the  papers  were  deliv- 
ered to  I.  &  B.,  S.  wrote  plaintiff  that  he  had 
delivered  them,  and  that  '*I.  &  B.  hold  these 
notes  in  trust,  and  will,  at  the  proper  time, 
transfer  them"  to  parties  he  might  designate. 
S.  testified  that  he  read  such  letter  to  B.  when 
he  delivered  to  him  the  papers.  Another  wit- 
ness stated  that  when  he  asked  B.,  six  days  be- 
fore the  date  of  the  letter,  why  he  took  the 
mortgage,  he  said  he  did  not  take  it  on  his 
own  account,  but  in  trust  for  another.  B.  de- 
nied, as  a  witness,  that  such  letter  was  ever 
read  to  or  by  him,  or  that  he  ever  gave  assent 
to  plaintiff's  claim.  Six  months  after  the  notes 
were  delivered,  plaintiff  wrote  S.  that,  "a?  I  un- 
derstand you  and  B.,  the  mortgage  was  given 
with  the  intention  of  protecting  my  interests  as 
well  as  B.  When  B.'s  claim  was  satisfied,  the 
transfer  of  the  property  to  be  made  to  me." 
S.  testified  that,  about  the  same  time,  B.,  in  a 
conversation  with  him  and  plaintiff,  spoke  of 
his  prior  claim,  and  plaintiff  made  no  denial 
of  it.  Held,  that  defendants  were  to  be  first 
paid  out  of  such  securities,  and  that  a  decree 
giving  the  two  notes  last  due  to  plaintiff  was^ 
as  favorable  to  him  as  the  facts  justify. — Fin- 
ley  V.  Isett,  154  U.  S.  561,  14  S.  Ct.  1164,  19  L. 
Ed.  273. 

One  seeking  to  establish  a  resulting  trust 
in  real  property  is  entitled  to  the  legal  title, 
and  not  merely  to  a  decree  for  an  accounting, 
where  the  evidence  shows  that  his  money  alone 
has  been  paid  for  such  premises,  and  that,  while 
such  money  was  used  in  the  purchase  with  his 
assent,  he  was  unaware  that  the  title  was  taken 
in  his  agent's  name.  Judgment  16  App.  I). 
C.  595,  affirme<l.— Brainard  v.  Buck,  22  S.  Ct. 
458,  184  U.  S.  99,  46  L.  Ed.  449. 

VIH.   UABHiITIES    ON    TRUSTEES* 

.  BONDS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  47  Cent.  Dig.  Trusts,  9S  <a9-fi82.] 

TUBERCULIN  TEST. 

Due  process  of  law,  see  Constitutional  Law, 


Sroc( 
20. 


Food  regulations,  see  Food,  ^s^l. 

TUGS. 

See  Towage. 

Collision  between  tugs  or  tows  and  other  Tes- 

sels,  see  Collision,  ^=^60,  61. 
Compensation  for  salvage  services,  see  Salvage. 
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TURNPIKES   AND   TOLL   ROADS. 


Scope-Note. 

[INGLUDES  the  construction,  maintenance,  regulation,  and  use  of  wagon  roads  tfnt 
passage  over  which  tolls  are  taken;  organization, ' franchises,  and  powers  pf  companies 
formed  to  construct  and  maintain  such  roads;  and  rights,  duties,  and  liabilities  of  such 
companies,  as  to  the  public  and  as  to  Indlyiduals,  in  respect  of  the  management  and  opera* 
tlon  of  their  roads.] 

Analysis. 

I.  Establishment,  Construction,  and  Maintenance. 

4=»28.  Reorganization  and  consolidation  of  companies. 
30.  Duration  and  termination  of  charter  or  franchise. 

II.  Regulation  and  Use  for  Travel. 

34.^  Statutory  and  municipal  regulations. 


I.    ESTABUSHMEHT,  OONSTRUOTION, 


Iinpairins  obligation   of  contract,   see  Gonsti- 
tutionaT  Law,  ^s»185. 

^=>28.  Reorsanlsatioa  and  eonsolidatloii 
of  oompanies. 

See  47  Cent  Dig.  Turnpikes,  S  tL 

A  statute  dividing  a  turnpike  cojnpany  into 
two  distinct  corporations,  controlling  different 
portions  of  the  road,  and  providing  that  each 
ihall  retain  "all  the  powers,  rights,  and  capac- 
ities" granted  by  the  charter  of  the  original  com- 
pany, does  not  pass  to  the  new  companies  a 
right  of  exemption  from  legislative  control  of 
tolls  which  was  reserved  to  the  original  company 
by  its  charter.— Covington  &  L.  Turnpike  Road 
Co.  ▼.  Sandford,  17  S.  Ct.  198,  164  U.  S.  57^ 
41  L.  Ed.  560. 

m 

^=»80.  Duration     and     termination     of 
ol&arter  or  franchise. 

See  47  Cent.  Dig.  Turnpikes,  I  19. 

The  right  of  a  toll  road  company  to  take 
any  tolls  whatever,  and  not  merely  the  right 
given  by  its  special  charter  to  take  higher  tolls 
than  those  allowed  to  toll  road  companies  or- 
ganized under  a  general  act  then  in  force,  ex- 
pired with  the  lapse  of  50  years  from  the  date 
of  such  special  charter,  which  provided  that  the 

grlvileges  therein  granted  should  continue  for 
D  years,  subject  to  a  right  of  purchase  on  be- 
half of  the  public  after  20  years,  or  at  any  time 
thereafter ;  there  being  no  reference  in  the  char- 
ter to  the  general  act  Decree,  State  v.  Scott 
County  Macadamized  Road  Co.  (1907)  106  S. 
W.  752,  207  Mo.  54,  13  A.  &  E.  Ann.  Cas.  656, 
affirmed. — ^Scott  County  Macadamized  Road  Co. 
V.  SUte  of  Missouri  ex  rel.  Hines,  30  S.  Ct  110, 
215  U.  8.  336,  54  JU  Bd.  221« 


n.  REGULATION  AND  XTSS  FOB 


Due  process  of  law,  see  Constitutional  Law, 
«=!>278,  29a 

Equal  protection  of  laws,  see  Constitutional 
Law,  ^=5>242. 

Impairing  obligation  of  contract,  see  Consti- 
tutional Law,  ^=5>135. 

State  as  party  in  federal  Supreme  Courts  to 
review  judgment  suspending  collection  of  IoUb, 
see  Appeal  and  Error,  ^=>d27. 

^s»34.  Statutory  and  aranicipal  resvla- 
tions* 

See  47  Cent  Dig.  Turnpikes.  H  97-100. 

That  a  turnpike  company,  claiming,  under 
its  charter,  exemption  from  legislation  reducing 
its  rates  of  toll  below  a  certain  limit  has  col- 
lected toUs  according  to  reduced  rates  fixed  by 
a  subsequent  statute,  is  not  a  recognition  by  it 
of  the  right  of  the  Legislature  to  amend  or  re- 
peal its  charter  at  will.— <7ovington  &  L.  Turn- 
pike Road  Co.  V.  Sandford,  17  S.  Ct  198,  164 
U.  S.  578,  41  L.  E<J.  560. 

A  statute  dividing  a  turnpike  company  into 
two  distinct  corporations,  controlling  different 
portions  of  the  road,  and  providing  that  each 
shall  retain  "all  the  powers,  rights,  and  canac- 
ities"  granted  by  the  charter  of  the  original 
company,  does  not  pass  to  the  new  companies 
a  right  of  exemption  from  legislative  control 
of  tolls  which  was  reserved  to  the  original  codh 
pany  by  its  charter.— Id. 

Suspension  of  collection  of  tolls  tinder  a 
state  statute  until  roads  are  repaired  AeM  con- 
stitutional.—Norfolk  &  S.  Turnpike  Co.  v.  Com- 
monwealth of  Virginia,  82  S.  Ct.  828,  226  U.  S. 
264,  56  Lb  Ed.  1062. 


TURPENTINE. 

See- 
Accession,  ^=»1. 
Confusion  of  Goods,  ^=9?,  12. 
Public  Lands,  ^=»8. 
Trover  and  Conversion,  «»25,  32,  34,  66. 


'     TUTORS, 

See  Guardian  and  Ward. 


TWENTY-EiGHT  HOUR  LAW. 

See  Carriers,  4=»37. 

ULTRA  VIRES. 


Banks  and  Banking,  «S9259,  260,  261,  81& 
Corporations,  «s»372-^L 

[Sup.Ct.Dig.— Page  2026] 


[Sup;CtDls.— Page  2027] 


UNITED  STATES 


UNDERTAKINGS. 

See  47  Cent  Dig.  Undertak. 
See  Bonds  and  cross-references  under  that  topic. 

UNDERWRITERS. 

See  Insurance. 

UNDISCLOSED  AGENCY. 

See- 
Brokers,  ^3»99. 
Principal  and  Agent,  9=s»145,  140. 


UNDUE  INFLUENCE. 

See- 
Cancellation  of  Instruments,  <>Bg»iaL 
Deeds,  ^=»72. 
Gifts,  «=s>38. 
Wais,  <©=»ie2-166,  332. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  ^s»68-75, 
80-08. 

UNIFORMITY. 

Constitutional  requirement  as  to  equality  and 
uniformity  of  taxation,  see  Taxation,  ^=939^ 
45. 


UNITED   STATES. 

Scope-Note. 

[INOLUDES  tlie  political  entity  formed  by  the  adoption  of  the  constitution  of  the 
United  States;  the  nature  of  the  Union;  rights  and  powers  of  the  natiopal  government 
In  general,  of  congress,  and  of  the  president  and  the  executive  departments  and  inferior 
officers  in  general;  its  property,  contracts,  right  to  priority  of  payment,  indebtedness, 
and  lx>nds  and  other  securities;  claims  against  the  United  States;  and  actions  by  or 
against  the  United  States. 

[For  related  matters  under  other  topics,  see  oross- references  after  analysis*] 

Analysis, 
L  Government  and  Officers. 

^=»2.  Territorial  extent,  boundaries,  and  jurisdiction. 

3.  Autliority  over  places  acquired  or  reserved  within  states  for  pub- 
lic purposes. 
7.  Congress. 

10.  Apportionment  of  Representatives. 

11.  Regulation  of  elections  of  Senators  and  Representatives. 

12.  — -  Rights  and  privileges  of  Senators  and  Representatives'. 
18.  Proceedings. 

21.  Contempt. 

22.  Legislative  power  and  exercise  thereof  in  general, 

23.  Congressional  investigations  and  commissions. 

25.  Presidential  electors, 

26.  President. 

35.  Appointment,  qualification,  and  tenure  of  officers. 
86.  Appointment  or  employment  and  tenure  of  agents,  clerks,  and 
employes  in  general. 

39.  Compensation  of  officers,  agents,  clerks,  and  employes,  and  fees. 

40.  Authority  and  powers  of  officers  and  agents  and  exercise  thereof. 
44.  Accounting  and  settlement  by  officers. 

46.  Liabilities  for  official  acts. 

47.  In  general, 

49.  Jurisdiction  and  proceedings  of  state  courts. 

^         60.  Liabilities  of  officers  for  negligence  and  misconduct. 
61.  Liabilities  on  official  bonds. 
52.  Criminal  responsibility  of  officers,  agents,  and  clerks. 

II.  Property,  Contracts,  and  Liabilities. 

58i^  [New,  vol.  10  Key-No.  Series].     Stipulation  for  release  of  prop- 
erty held  by  legal  proceedings. 
60.  Powers  of  particular  boards  or  officers  to  contract. 
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II.  Property,  Contracts,  and  Liabilities — Continued. 

^s»62.  Appropriation  or  provision  for  payment  as  prerequisite  of  con- 
tract. / 

63.  Express  contracts  in  general. 

64.  Proposals  or  bids  for  contracts. 

65.  Formal  requisites  of  contracts. 

66.  Validity  and  sufficiency  of  contracts. 

67.  Contractors'  bonds. 

68.  Unauthorized  or  illegal  contracts. 

69.  Implied  contracts. 

70.  Construction  and  operation  of  contracts. 

71.  Assignment  of  contracts. 

72.  Modification  or  rescission  of  contracts. 

73.  Performance  or  breach  of  contracts. 

74.  Rights  and  remedies  of  contractor  and  sureties. 

75.  Rights  and  remedies  of  United  States  on  contracts  in  generaL 

76.  Priority  of  United  States  as  creditor. 
78.  Torts. 

III.  Fiscal  Management,  Public  Debt,  and  Securities. 

^=s>81.  Collection  and  custody  of  funds. 
85.  Appropriations. 

90.  Treasury  notes,  certificates,  and  other  securities  intended  to  circu- 

late as  money. 

91.  Bonds. 

IV.  Claims  Against  United  States. 

e=s:93.  Nature  and  grounds  in  generaL 

94.  Statutory  provisions. 

95.  Claims  founded  on  contract. 

96.  Claims  founded  on  tort  in  general. 

97.  Use  or  infringement  of  patents.  , 

98.  Claims  arising  under  revenue  laws. 

100.  Revolutionary  war  claims. 

101.  French  spoliation  claims. 

102.  Civil  war  claims  in  general. 

103.  Claims  for  proceeds  of  captured  or  abandoned  property. 

105.  Claims  under  Indian  treaties  or  statutes  for  relief  of  Indians. 

106.  Indian  depredation  claims. 

107.  Claims  by  subjects  of  foreign  gpvernments. 

110.  Interest.  ' 

111.  Assignment. 

112.  Auditing  boards,  commissions,  or  officers. 

113.  Presentation,  allowance,  and  adjustment. 

114.  Effect  of  allowance  or  disallowance. 

115.  Efl^ect  of  recognition  by  executive  department  or  officer. 

116.  Effect  of  recognition  by  Congress. 

118.  Payment. 

119.  Disposition  of  proceeds. 

120.  Making  or  presentation  of  false  claims  and  other  offenses  relat- 

ing to  claims. 

121.  Offenses. 

123.  Criminal  prosecutions. 

V.  Actions. 

125.  Liability  and  consent  of  United  States  to  be  sued  in  general. 

127.  Rights  of  action  against  United  States  or  United  States  officers. 

129.  Defenses  in  general. 

130.  Set-off  and  counterclaim. 

131.  Jurisdiction. 

132.  Venue. 

133.  Time  to  sue,  limitations,  and  laches. 
141.  Evidence. 
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V.  Actions — Continued. 

143.  Trial. 

144.  Judgment. 

146.  Appeal  and  error 

147.  Costs. 


Cross-References. 


See- 
Army  and  Navy. 
District  of  Columbia. 
Treaties. 

Bankruptcy  act  as  precluding  or  binding,  see 
Statutes.  «s»233. 

Conclusiveness  against  United  States  of  judg- 
ment against  officer,  see  Judgment,  ^=3>7C^. 

Conspiracy  to  defraud  government,  see  Conspira- 
cy, ^s»33,  43. 

Constitutional  guaranties  as  to  privileges  and 
immunities  of  citizens  of  the  United  States, 
see  Constitutional  Law,  ^=»206. 

Courts,  see — 
Courts,  <8=»256-470. 
Removal  of  Causes. 

Customs  duties,  see  Customs  Duties. 

Executive  powers,  see  Constitutional  Law,  ^=3> 

8o:, 

Indians,  see  Indians. 

Jurisdiction  of  federal  courts  in  cases  arising 


under  laws  of  United  States,  see  Courts, 

283-297. 
Jurisdiction  of  offense  against  United  States,  see 

Criminal  Law,  <;=3»95. 
Mineral  lands,  see  Mines  and  Minerals,  ^=>2--46. 
Offenses   against  United  States,   see   Criminal 

Law,  ^=»16. 
Post  office,  see  Post  Office. 
Power  of  eminent  domain,  see  Eminent  Domain, 

Power  to  impose  license  taxes,   see   Licenses, 

Power  to  regulate  commerce,  see  Commerce,  ^s> 
2-10. 

Public  lands,  see  PubUc  Lands,  <8=»2-21,  24- 
141. 

Status  of  states  under  United  States  Constitu- 
tion and  relation  to  United  States,  see  States, 
^=»4. 

Territories,  see  Territories. 

Venue  of  prosecution  of  offense  against  United 
States,  see  Criminal  Law,  ^=:»113. 


I.  GOVEBNMENT   AHD   OFFICERS* 

See  Contracts,  ^=>156. 

Ambassadors  and  consuls,  see  Ambassadors  and 
Consuls. 

Authority  of  War  Department  in  regard  to 
canals,  see  Canals,  ^=»18. 

False  personation  of  Congressmen,  see  False 
Personation,  ^s»l. 

Congressional  debates,  aid  to  construction  of 
statlite,  see  Statutes,  ^p»216. 

Court  commissioners,  see  United  States  Com- 
missioners. 

Courts,  see  Courts,  ^=s>489-509,  518. 

Customs  officers,  see  Customs  Duties,  ^=3>53-60. 

District  attorneys,  see  District  and  Prosecuting 
Attorneys. 

Habeas  corpus  to  obtain  release  of  person  re- 
fusing to  give  information  to  Congressional 
Committees,  see  Habeas  Corpus,  ^=3»25. 

Land  officers  in  general,  see  Public  Lands,  ^=> 
95-109. 

Location  of  mining  claim  by  government  mineral 
surveyors,  see  Mines  and  Minerals,  ^;=>11. 

Mandamus  to  officers,  see  Mandamus,  ^=:»63,  85. 

Marshals,  see  United  States  Marshals. 

Multifariousness  in  suit  to  enforce  official  bond, 
see  Equity,  ^t=»148. 

Power  of  Congress  over  territories,  see  Terri- 
tories, ^=>11. 

Secretary  of  Interior,  power  to  withdraw  lands 
from  settlement,  see  Public  Lands,  ^=s»80. 

Secretary  of  War,  bridges  obstructing  naviga- 
tion, see  Navigable  Waters,  ^^20. 

^=s>2.  Territorial      eKtent,      boiudaries, 
and  JurisdietioB. 

See  47  Cent.  Dig.  U.  8.  S  2. 

The  guano  islands  act  of  August  18.  1856, 
re-enacted  in  Rev.  St  tit.  72,  §f  5570-5578  [U. 
S.  Comp.  St.  1001,  pp.  3739-3741],  providing 
that  unoccupied  guano  islands  discovered  and 
peaceably  occupied  b^  citizens  of  the  United 
States  may,  at  the  discretion  of  the  president, 
be  considered  as  appertaining  to  the  United 
States  upon  the  discoverer's  making  proper 
proof  to  the  state  department,  and  complying 
with  the  conditions  prescribed  by  the  act,  \%, 
constitutional,  and  jurisdiction  of  such  islands 
may  be  acquired  by  virtue  of  the  act.— Jones  v. 


United  States,  137  U.  S.  202,  11  S.  Ct.  80,  34 
Ia  Ed.  691. 

Where,  in  a  treaty  settling  a  boundary  dis- 
pute immediately  after  the  description  of  the 
boundary  agreed  on,  there  are  added  the  words, 
"the  whole  as  laid  down  in'*  a  map  named,  this 
gives  such  map  the  same  effect  as  if  it  had  l^een 
expressly  made  a  part  of  the  treaty. — United 
States  V.  State  of  Texas,  162  U.  S.  1,  16  S.  Ct. 
725,  40  L.  Ed.  867. 

^=3»3.  Authority  over  places  acquired  or 
reserred  within  states  for  public 
purposes. 

See  47  Cent  Dig.  U.  S.  S  8;    13  Cent.  Dig.  Courts, 

5  1375. 

The  legislature  of  a  state  may  cede  to  the 
United  States  exclusive  jurisdiction  over  places 
needed  by  the  general  government  in  the  execu- 
tion of  its  powers,  and  such  cession  'hiay  be  ac- 
companied ,  with  any  conditions  not  inconsistent 
with  the  effective  use  of  the  property  for  the 
public  purposes  intended. — Ft.  Leavenworth  R. 
Co.  V.  Lowe,  114  U.  S.  525,  5  S.  Ct.  995,  29  L. 
Ed.  264 ;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Mc- 
Glinn,  114  U.  S.  542,  5  S.  Ct.  1005,  29  L.  Ed. 
270. 

At  the  time  of  the  cession  by  the  state  of 
Kansas  to  the  United  States  of  exclusive  juris- 
diction over  the  Ft.  Leavenworth  Military  Res- 
ervation, then  owned  by  the  United  Suites, 
there  was  a  railroad  running  through  the  ter- 
ritory included  in  the  cession.  Held^  that  a 
law  of  the  state,  making  a  railroad  company 
whose  road  was  not  inclosed  by  a  lawful  fence 
liable  to  the  owner  of  cattle  killed  or  wounded 
by  its  engines  or  cars  for  the  full  value  of  the 
animals  killed  and  the  full  damage  to  those 
wounded,  whether  the  killing  or  wounding  was 
caused  by  negligence  or  not,  continued  in  force 
in  the  reservation  after  the  cession. — Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  McGlinn,  114  U.  S.  642, 

6  S.  Ct.  1005,  29  L.  Ed.  270. 

A  state,  in  ceding  to  the  United  States  ju- 
risdiction over  land  purchased  by  the  latter  for 
a  navy  yard  and  naval  hospital,  without  the 
"consent"  of  the  state,  within  Const,  art.  1, 
§  8,  imposed  a  condition  that  such  jurisdiction 
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should  be  retained  by  the  United  States  only  so 
long  as  the  place  was  used  for  said  purposes. 
Subsequently,  a  part  of  the  land  Was  leased  by 
the  United  States  authorlti^  to  a  city  of  the 
state  for  market  purposes,  with  a  provision 
that  the  city  should  patrol  and  police  the  same. 
Heldf  that  the  exclusive  jurisdiction  of  the 
United  States  was  suspended  while  the  lease  re- 
mained  in  force  so  that  the  state  courts  had 
jurisdiction  of  a  controvensty  between  indi- 
viduals in  respect  to  the  rieht  of  jrassession  of 
a  market  stand  located  on  the  premises. — Palm- 
er V.  Barrett,  162  U.  S.  399,  16  S.  Ct.  837,  40 
L.  Ed.  1015,  affirming  judgment  Barrett  y. 
Palmer,  135  N.  Y.  336,  31  N.  E.  1017,  31  Am. 
St.  Rep.  835,  17  U  R.  A.  720. 

As  the  constitution  gives  to  congress  exclu- 
sive jurisdiction  over  places  purchased  within  a 
state,  for  forts,  arsenals,  etc.,  only  When  the 
purchase  is  "by  consent*'  of  the  state  (article  1, 
§  8),  a  state  may,  in  ceding  jurisdiction  over  a 
place  purchased,  without  such  consent,  for  a 
navy  yard  and  naval  hospital,  impose  the  condi- 
tion that  such  jurisdiction  shall  be  retained  by 
the  United  States  only  so  long  as  the  place  is 
used  for  those  purposes. — Id. 

The  general  government  has  power,  in  leg- 
islating for  the  protection  of  its  own  property 
situated  with  the  several  states,  analogous  to 
the  police  powers  of  a  state,  and  may  declare 
what  are  nuisances,  as  affecting  such  property, 
and  provide  for  their  abatement.— Camfield  v. 
United  States,  17  S.  Ct.  864,  167  U.  S.  518,  42 
L.  Ed.  260,  affirming  judgment  66  F.  101,  13 

\Jm      Cj.      a..      OOH. 

Exclusive  legislative  power  which  Congress 
possesses  over  the  Norfolk  Navy  Yard  excludes 
giving  any  operation  or  effect,  within  limits  of 
such  navy  yard,  to  the  provisions  of  Virginia 
Code,  1904,  pp.  696,  697,  §  1294h,  subds.  5,  6, 
imposing  a  penalty  upon  telegraph  companies 
for  failure  to  deliver  a  message  to  the  addressee. 
Judgment  (1907)  57  S.  E.  587,  107  Va.  60,  re- 
versed.—Western  Union  Telegraph  Co.  v.  Chiles, 
29  S.  Ct.  613,  214  U.  S.  274,  53  L.  Ed.  994. 

Damages  for  mental  anguish  from  negligent 
failure  to  deliver  in  the  city  of  Washington  a 
telegram  from  the  company's  office  in  South  Car- 
olina cannot  be  recovered  in  an  action  in  a  South 
Carolina  court  under  authority  of  Civ.  Code  S. 
C.  1902,  §  2223,  without  infringing  on  the  ex- 
clusive control  of  the  United  States  over  the 
District  ot  Columbia.— Western  Union  Tel.  Co. 
V.  Brown,  34  S.  Ct,  955,  234  U.  S.  642,  58  L. 
Kd.  1457,  reversing  judgment  Brown  v.  Western 
Union  Telegraph  Co..  75  S.  R  542,  92  S.  C. 
354. 

See  47  Cent  Dig.  U.  8.  ||  6-U;  4  Cent  Dig.  Arrest, 
{8  23,  142;  40  Cent  Dig.  Proc.  SS  144,  146;  50  Cent 
Dig.  Wltn.  8  8. 

•mi     of     Beyre* 


Apportl< 
•emtatiTes. 

Set  47  Cent  Dig.  U.  8.  8  6. 

Congress  by  providing,  in  Reapportionment 
Act  Aug.  8,  1911,  that  re-districting  of  congres- 
sional districts  snail  be  made  by  each  state  as 
provided  by  its  laws,  intended  that,  where  the 
referendum  is  treated  as  part  of  the  legislative 
power,  it  should  be  held  as  the  state  legislative 
power  for  the  purpose  of  creating  congressional 
districts.— State  of  Ohio  ex  rel.  Davis  v.  HUde- 
brant,  36  S.  Ct.  708,  241  U.  S.  565,  60  L.  Ed. 
1172. 

^s»ll.  — —  Besvlation    of    olootiona    of 
Senators  and  RopresomtatiTOs. 

See  47  Cent  Dig.  U.  8.  8  7. 

Recognition  by  Congress  in  Congressional 
Reapportionment  Act  Aug.  8,  1911,  of  referen- 
dum as  part  of  state  power  in  creating  congres- 
sional districts,  does  not  violate  Const,  art  1, 


§  4,  that  times  and  manner  of  holding  elections 
for  representatives  shall  be  prescribed  by  the 
Legislature  of  each  state. — State  of  Ohio  ex  reL 
Davis  V.  Hildebrant,  36  S.  Ct  708,  241  U.  S. 
565,  60  L.  Ed.  1172. 


-^  Riffhta     and     prlTileffoo 

Senators  and  RepresontatlTi 

See  47  Cent.  Dig.  U.  S.  8  8 :  4  Cent  Dig.  Arrest  88 
23.  142;  40  Cent  Dig.  Proc.  88  144,  145:  GO  Cent  Dig. 
Witn.  8  8. 

AU  criminal  offenses  are  comprehended  by 
the  terms  ''treason,  felony,  and  breach  of  the 
peace,"  as  used  in  Const.  U.  S.  art.  1,  §  6,  cL  1, 
excepting  these  cases  from  the  operation  of  the 
privilege  from  arrest  therein  conferred  upon 
Senators  and  Representatives  during  their  at- 
tendance at  the  sessions  of  their  respective 
houses,  and  in  going  to  and  returning  from  the 
same.— Williamson  v.  United  States,  28  S.  Ct 
163,  207  U.  S.  425,  52  L.  Ed.  27a 


— —  Proeeedinca* 

See  47.  Cent  Dig.  U.  S.  8  12. 

Rule  15  of  the  house  of  representatives  of 
the  Fifty-First  congress,  providing  that  the 
names  of  members  present  who  do  not  yote 
may  be  entered  on  the  journal  and  counted  in 
determining  the  presence  of  a  quorum,  does  not 
infringe  any  constitutional  or  fundamental  right 
and  is  a  valid  exercise  of  the  power  of  the  house 
to'  determine  the  rules  of  its  proceedings. — 
United  States  v.  Ballin,  144  U.  S.  1,  12  S.  Ct 
507,  36  L.  Ed.  321, 'reversing  judgment  (O.  O.) 
In  re  Ballin,  45  F.  170. 


— —  Oontempt. 

See  47  Cent  Dig.  U.  S.  8  18. 

An  indictment  charges  an  offense  under 
Rev.  St  U.  S.  {  1782  [U.  S.  Comp.  St  1901,  p. 
1212],  making  it  a  misdemeanor  for  a  United 
States  Senator  to  receive  compensation  for  serv- 
ices rendered  before  any  department  in  •rela- 
tion to  any  proceedings  in  which  the  United 
States  is  interested,  where  it  avers  that  the 
accused,  being  such  a  senator,  received  com- 
pensation for  services  rendered  before  the  Post- 
office  Department  for  the  purpose  of  inducing 
a  decision  favorable  to  his  client  in  a  fraud 
order  inquiry  pending  before  that  Department 
Judgment  (D.  C.)  United  States  v.  Burton, 
131  F.  552,  reversed.— Burton  ▼.  United  States, 

25  S.  Ct  243,  196  U.  S.  283,  49  L.  Ed.  482. 

An  averment  in  an  indictment  charging  a 
United  States  Senator  with  having  received  cer- 
tain checks  at  St.  Louis,  Missouri,  as  compen- 
sation for  services  rendered  before  the  Post- 
office  Department  iu  violation  of  Rev.  St  U. 
S.  §  1782  [U.  S.  Comp.  St  1901,  p.  1212],  and 
alleging  the  payment  to  him  of  the  money  there- 
on at  that  place,  is  not  supported  by  evidence 
that  the  checks,  drawn  on  a  St  Louis  trust 
company,  were  received  by  him  in  the  city  of 
Washington,  and  were  by  him  there  indorsed 
and  deposited  with  a  local  bank,  and  were  after- 
wards paid  at  St  Louis,  and  that  the  amount 
of  each  check  was,  immediately  upon  deposit, 
credited  by  the  Washington  bank  to  the  account 
of  defendant,  who  had  the  right  to  draw  against 
the  account  without  waiting  for  payment  at  St. 
Louis. — Id. 

The  powers  of  the  federal  government  were 
not  exceeded  by  the  enactment  of  Rev.  St  U.  S. 
§  1782  [U.  S.  Comp.  St  1901,  p.  1212],  mak- 
ing it  a  misdemeanor  for  a  United  States  Sena- 
tor to  receive  or  agree  to  receive  compensa- 
tion for  services  rendered  before  any  department 
in  relation  to  any  proceeding  in  which  the  United 
States  is  interested. — Burton  v.  United  States, 

26  S.  Ct.  688.  202  U.  S.  344,  50  L.  Ed.  1067, 
6  Ann.  Cas.  392. 

The  authority  of  the  Senate  of  the  United 
States  over  its  members  ia  not  interfered  with 
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by  Rev.  St.  U.  S.  §  1782  [U.  S.  Comp.  St.  1901, 
p.  1212],  making  it  a  misdemeanor  for  a  United 
States  senator  to  receive  or  agree  to  receive 
compensation  for  services  rendered  before  any 
department,  in  relation  to  any  proceeding  in 
which  the  United  States  is  interested,  and  de- 
claring that  any  one  convicted  under  its  provi- 
sions shall  be  incapable' of  holding  any  office  of 
honor,  trust,  or  profit  under  the  government  of 
the  United  States.— Id. 

The  discharge,  by  a  Senator  of  the  United 
States,  of  his  legitimate  duties,  is  not  interfered 
with  by  Rev.  St.  U.  S.  §  1782  [U.  S.  Comp.  St 
1901,  p.  1212],  making  it  a  misdemeanor  for  a 
United  States  Senator  to  receive  or  agree  to 
receive  compensation  for  services  rendered  be- 
fore any  department  in  relation  to  any  pro- 
ceeding in  which  the  United  States  is  interest- 
ed.— ^Id. 

Senators  of  the  United  States  do  not  hold, 
their  places  "under  the  government  of  the  Unit- 
ed States,"  within  the  meaning  of  the  declara- 
tion in  Rev.  St.  U.  S.  f  1782  [U.  S.  Comp.  St. 
1901,  p.  1212,].  that  any  one  convicted  under 
its  provisions  shall  be  incapable  of  holding  any 
office  of  honor,  trust,  or  profit  under  that  gov- 
ernment.— Id. 

A  fraud-order  inquiry  pending  before  the 
PoBt-Office  Department  is  a  proceeding  in  which 
the  United  States,  although  having  no  direct 
*  money  or  pecuniary  interest  in  the  result,  is 
"directly  or  indirectly  interested,"  within  the 
meaning  of  Rev.  St.  U.  S.  §  1782  [U.  S.  Comp. 
St.  1901,  p.  1212],  making  it  a  misdemeanor 
for  a  United  States  Senator  to  receive  or  agree 
to  receive  compensation  for  services  rendered 
before  any  department,  in  relation  to  any  pro- 
ceeding in  which  the  United  States  is  so  in- 
terested.—Id. 

The  agreement  to  receive,  and  the  receipt 
of,  the  forbidden  compensation,  are  made  two 
separate  and  distinct  offenses  by  Rev.  St.  U.  S. 
§  1782  [U.  S.  Comp.  St.  1901,  p.  1212],  making 
it  a  misdemeanor  of  a  United  States  Senator 
to  receive  or  agree  to  receive  compensation  for 
services  rendered  before  any  department,  in  re- 
lation to  any  proceeding  in  which'  the  United 
States    is    interested, — Id. 

^=»22.  LeeislatiTe    power    and    ezeroise 
thereof  In  generiU. 

See  47  Cent  Dig.  U.  S.  f  14. 

It  is  competent  for  congress  to  legislate  con- 
cerning guano  islands  discovered  by  citizens  of 
the  United  States,  and  to  extend  the  criminal 
jurisdiction  of  the  United  States  courts  to  such 
islands.— Jones  v.  United  Stetes,  137  U.  S.  202, 
11  S.  Ct  80,  34  L.  Ed.  691. 

State  laws  in  respect  to  the  general  recla- 
mation  of  arid  lands  cannot  be  overridden  by 
Congress  in  the  exercise  of  its  power  under 
Const  U.  S.  art  4,  §  3,  to  dispose  of,  and  make 
all  needful  rules  and  regulations  respecting,  the 
territory  or  other  property  belonging  to  the 
United  States.— State  of  Kansas  v.  State  of 
Colorado,  27  S.  Ct  665,  206  U.  S.  46.  51  L.  Ed. 
956.      * 

The  reclamation  of  arid  lands  not  the  prop- 
erty of  the  United  States,  nor  situated  within 
the  limits  of  a  territory,  was  not  comprehended 
in  the  grant  to  Congress  by  Const  U.  S.  art  4, 
§  3,  of  the  power  to  dispose  of,  and  make  all 
needful  rules  and  regulations  respecting,  the 
territory  •or  other  property  belonging  to  the 
United  States.— Id. 

^s>23.   OoB^^reseioiial  lnTestisatioiu  and 
oommiseions. 

Bee  47  Cent  Dig.  U.  8.  f  15. 

The  senate  has  jurisdiction  to  enter  upon 
an  inquiry  in  respect  to  the  truth  of  charges  in 
Uie  public  press  as  to  alleged  dealings  of  sen- 


ators in  the  stock  of  a  corporation  whose  busi- 
ness was  affected  by  a  pending  tariff  biU;  and 
it  is  not  essential  to  the  jurisdiction  that  the 
preamble  and  resolution  shall  declare  that  the 
proceeding  is  taken  for  the  purpose  of  censure 
or  expulsion.— In  re  Chapman,  17  S.  Ct  677» 
166  U.  S.  661,  41  U  Ed.  1154.       , 

Under  Rev.  St.  f  102,  making  it  a  misde- 
meanor punishable  by  indictment  to  refuse  to 
give  testimony  upon  *'any  matter  under  in- 
quiry" before  either  house  of  congress  or  any 
committee  thereof,  the  words  quoted  are  to  be 
construed  as  meaning  any  matters  within  the 
jurisdiction  of  the  two  houses  which  are  be- 
fore them  for  consideration,  and  proper  for 
their  action,  and  any  questions  pertinent  there- 
to or  facts  or  papers  bearing  thereon. — Id. 

Rev.  St.  §  102,  making  it  a  misdemeanor 
punishable  by  indictment  to  refuse  to  give  tes- 
timony upon  "any  matter  under  inquiry"  before 
either  house  of  congress  or  any  committee  there- 
of, is  not  so  connected  with  section  108,  which 
declares  that  witnesses  are  not  privileged  to  re- 
fuse to  give  testimony  on  the  ground  that  it  may 
tend  to  disgrace  or  render  them  infamous,  that, 
if  the  latter  section  be  held  unconstitutional, 
the  former  must  fall  with  it— Id.* 

^=»25.  Presidential  eleetori* 

See  47  Cent  Dig.  U.  S.  |  16. 

Pub.  Acts  Mich.  1891,  No.  50,  providing 
for  the  election  of  presidential  electors  by  con- 
gressional districts,  does  not  violate  Const,  art. 
2,  §  1,  which  declares  that  **each  state  shall  ap- 
point, in  such  manner  as  the  legislature  may 
direct,  a  number  of  electors  equal  to  the  whole 
number  of  senators  and  representatives  to  which 
the  state  may  be  entitled  in  the  congress,"  since, 
by  the  construction  placed  on  the  constitution 
contemporaneously  with  andl  for  many  years 
after  its  adoption,  such  constitutional  provision 
conferred  on  the  state  legislature  plenary  power 
to  prescribe  the  method  of  choosing  electors, 
and  did  not  require  the  state,  in  appointing 
electors,  to  act  as  a  unit. — McPherson  v.  Blacker, 
146  U.  S.  1,  13  S.  Ct  3,  36  U  Ed.  869,  affirm- 
ing judgment  Same  ▼.  Secretary  of  State,  92 
Mich.  377,  52  N.  W.  469,  31  Am.  St  Rep.  587, 
16  L.  R.  A.  475. 

The  fact  that  all  the  states  gradually  adopt- 
ed a  uniform  method  of  popular  election  for 
presidential  electors  by  general  ticket,  and  that 
such  system  has  prevailed  among  the  states  for 
many  years,  has  not  deprived  the  legislature  of 
any  state  oi  its  power  to  adopt  a  different  meth- 
od.—Id. 

The  power  thus  confided  to  the  states  by 
the  constitution  has  not  ceased  to  exist  because 
the  original  expectation  of  the  framers  of  the 
constitution  in  respect  to  the  independence  of 
electors  may  be  said  to  have  been  frustrated  in 
practice.— Id. 

The  power  of  a  state  to  change  its  mode  of 
choosing  presidential  electors  was  not  taken  away 
by  the  rourteenth  and  fifteenth  amendments, 
because  of  the  additional  rights  and  guaranties 
therein  secured  to  citizens  in  respect  to  voting 
at  national  elections,  although  at  the  time  of 
their  adoption  alKthe  states  chose  their  electors 
by  elections  at  large. — Id. 

^=»26.  President. 

See  47  Cent.  Dig.  U.  8.  |  17. 

Under  Const,  art  2,  f  3,  declaring  that  the* 
president  of  the  United  States  "shall  take  care 
that  the  laws  be  faithfully  executed,"  the  presi- 
dent has  power,  through  the  attorney  general, 
to  direct  a  United  States  marshal  to  accompany 
and  protect  from  a  threatened  assault  a  justice 
of  the  supreme  court  while  in  the  discharge  of 
his  official  duties.— Cunningham  v.  Neagle,  135 
U.  S.  1,  10  S.  Ct  658,  34  L.  Ed.  55,  affirming 
(C.  C.)  In  re  Neagle,  39  F.  833,  5  U  R.  A.  7& 
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^K>35.  Appoiniment,    4iialifleatloii»    and 
tenure  of  offieers* 

See  47  Cent.   Dig.   U.  8.  |  72. 

The  government  has  power,  throngh  the 
head  of  a  department,  to  take  bond  from  a  dis- 
bursing officer,  though  there  be  no  law  or  gen- 
eral regulation  requiring  it ;  and  a  bond  is  none 
the  less  a  voluntary  bond  because  demanded  by 
the  superior  officer,  if  not  illegally  extorted.— 
Moses  V.  United  States,  17  S.  Ct.  682,  166  U. 
S.  571,  41  L.  Ed.  1119. 

Where  a  person  was  holding  two  offices  un- 
der the  United  States,  in  one  of  which  the  salary 
was  $3,000,  and  the  other ^  of  which  was  paid 
by  fees,  at  the  time 'of  the  taking  effect  of  the 
provision  of  Act  July  31,  1894,  c.  174,  %  2  (28 
Stat.  162,  205),  that  no  person,  unless  specially 
authorized  thereto  by  law,  who  holds  an  office, 
the  salary  or  annual  compensation  attached  to 
^hich  amounts  to  the  sum  of  $2,500,  shall  be 
appointed  to  or  hold  any  other  office,  such  act 
did  not,  ex  proprio  vifirore,  create  a  vacancy  in 
either  office,  but  left  the  incumbent  to  his  elec- 
tion as  to  which  he  \70uld  retain;  and  where  he 
had  already  tendered  his  resignation  of  the  sala- 
ried office,  although  it  was  not  accepted  until 
afterwards,  such  act  coi;stituted  an  exercise  of 
the  right  of  election,  w^hioh  prevented  a  vacancy 
in  the  other  office.— United  States  v.  Harsha,  19 
S.  Ct.  294,  172  U.  S.  567,  43  L.  Ed.  556.  cer- 
tifying case,  56  F.  953,  6  0.  O,  A.  178. 

The  general  power  of  the  President  to  re- 
move a  federal  official  for  any  reason  he  may 
think  sufficient,  even  though  such  official  was 
appointed  by  and  with  the  advice  and  consent 
of  the  Senate,  is  not  restricted,  as  regards  gen- 
eral appraisers  of  merchandise,  to  a  removal  for 
"inefficiency,  neglect  of  duty,  or  malfeasance  in 
office"  by  the  provision  in  Customs  Adminis- 
trative Act  June  10,  1890,  c.  407,  §  12,  26  Stat. 
136  [U.  S.  Comp.-St.  1901,  p.  1931],  which  au- 
thorizes the  appointment  of  such  officials,  that 
they  "may  be  removed  from  office  at  any  time 
by  the  President"  for  those  causes.  Judgment 
36  Ct.  CI.  34,  affirmed.— Shurtleff  v.  United 
States,  23  S.  Ct.  535,  189  U.  S.  311,  47  L.  Ed. 
828. 

A  federal  official,  sought  to  be  removed  from 
office  by  the  President  tor  any  of  the  causes 
specified  by  Congress  as  grounds  for  such  re- 
moval, is  entitled  to  notice  and  hearing.— Id. 

The  removal  of  a  federal  official  by  the 
President  without  notice  or  opportunitiy  to  de- 
fend will  be  presumed  to  have  been  made  for 
other  causes  than  those  specified  by  Congress  as 
grounds  for  his  removal— Id. 

The  protection  of  the  President's  order  of 
July  27,  1897,  against  removals  from  the  civil 
serviccj  except  upon  written  charges,  with  op- 
portunity for  defense,  extends  to  an  employ^  m 
the  office  of  the  United  States  Surveyor  Gener- 
al for  the  state  of  Idaho,  certified  by  the  Secre- 
tary of  the  Interior  as  within  the  terms  of  Act 
Jan.  16,  18aS,  c.  27,  fi  6,  22  Stat.  406  [U.  S. 
Comp.  St.  1901,  p.  1222],  and  the  executive  or- 
der of  May  6,  1896,  made  in  pursuance  thereof, 
extending  the  departmental  service  classified  un- 
der that  act  80  as  to  include  all  executive  offi- 
cers and  employ^  outside  of  the  District  of 
Columbia,  whether  compensated  by  a  fixed  sal- 
ary or  otherwise,  who  are  serving  in  a  clerical 
cr«pacity,  or  whose  duties  are^  in  whole  or  in 
part,  of  a  clerical  nature.— United  States  v. 
Wickershnm,  26  S.  Ct.  469,  201  U.  S.  390,  50 
L.  Ed.  79S. 

^=s>36*  Appointment  or  employment  and 
tennre  of  agents,  olerks,  and 
employes  in  general. 

See  47  Cent  Dig.  U.  8.  fi  23. 

The  existence  of  a  collector  of  customs  un- 
der Rev.  St.  U.  S.  f  2550  [U.  S.  Comp.  St. 
1901,  p.  1745],  for  the  Georgetown  district, 
which  IS  defined  in  section  2550  as  comprising 
"all  the  waters  and  shores  of  the  Potomac  river 
within  the  state  of  Maryland  and  the  District 


of  Columbia,  from  Pomonkey  creek  to  the  head  of 
the  navigable  waters  of  that  river,"  precludes 
the  Secretary  of  the  Treasury  from  appointing, 
with  a  right  to  compensation,  <a  disbursing  agent 
for  the  funds  appropriated  for  a  post  office  at 
Washington,  under  section  3658  fU.  S.  Comp. 
St.  1901,  p.  2430],  which  authorizes  snch  ap- 
pointments only  where  there  is  no  collector  at 
the  place  of  location  of  a  public  work.  Judg- 
ment, 39  Ct,  CI.  338,  affirmed.— Bartlett  v. 
United  States,  25  S.  Ct.  433,  197  U.  S.  230,  49 
L.  Ed.  735. 

The  courts  have  no  power,  by  mandamus 
or  otherwise,  to  review  the  action  of  the  head 
91  an  executive  department  of  the  government 
in  removing  a  clerk  from  office,  on  the  ground 
that  the  removal  was  not  in  accordance  with 
the  civil  service  rules  requiring  notice  to  be 
given  and  an  opportunity  to  reply  to  charges, 
where  the  charge  is  that  the  cferk  wrote  and 
caused  to  be  published  a  newspaper  article  de- 
rogatory to  the  President.— United  States  ▼. 
Taft,  27  S.  Ct  148,  203  U.  S.  461.  51  L.  Ed. 
269. 

,  The  power  of  appointment  to  the  classified 
civil  service  of  the  United  States  carries  with 
It  the  power  of  removal,  which  is  unrestricted, 
except  as  controlled  by  the  Civil  Service  Act 
Cong.  Jan.  16,  1883,  c.  27,  22  Stat  403  [U. 
S.  Comp.  St.  1901,  p.  1224],  which  does  not 
limit  the  power  of  removal,  except  for  the  single 
cause  of  failure  to  contribute  money  or  service** 
to  a  political  party.— Id. 


asemta^ 


^^39*  Con&pensatlon  of  oAoere, 
elerks,  and  employes,  and 

Bee  47  Cent.  Dig.  U.  8.  If  6,  24-28. 

The  receiver  of  public  moneys  for  a  district 
of  land  subject  to  sale  is  not  entitled  to  the 
military  bounty-land  fees  received  by  him  dur- 
ing his  term  of  office,  over  and  above  the  amount 
required,  with  his  commissions  on  cash  sales  of 
public  lands,  to  make  up  his  salary  of  $2,500 
S2S  year.— United  States  v.  Brindle,  110  U.  S. 
688,  4  S.  Ct  180,  28  L.  Ed.  286. 

Where  the  disbursing  officers,  supposing  that 
a  retired  naval  officer  was  entitled  to  more  pay 
than  in  fact  the  law  allowed,  have  overpaid 
him,  the  excess  is  a  proper  subject  of  counter- 
claim in  an  action  by  the  officer  to  recover  sal- 
ary accruing  after  the  overpayments.— United 
States  V.  Burchard,  126  U.  S.  176,  8  S.  Ct  8S2, 
31  L.  Ed.  662. 

-  P-  presented  his  credentials,  showinr  that 
he  had  been  duly  elected,  was  placed  on  the  roll, 
sworn  in,  took  his  seat,  was  recognized  as  the 
sitting  member,  voted,  served  on  committees^ 
and  drew  the  salary  up  to  the  time  the  house 
declared  the  seat  vacant  because  he  had  not  been 
duly  elected.  Held,  that  P.  was  the  predecessor 
of  the  person  appointed  to  fill  the  vacancv, 
within  the  meaning  of  Rev.  St  )  51  (U.  S. 
Comp.  St  1901,  p.  20],  which  provides  that  th» 
person  appointed  or  elected  to  fill  a  vacancy  in 
either  house  of  congress,  after  the  commence* 
ment  of  the  congress  to  which  the  member 
whose  seat  has  become  vacant  was  elected  or 
appointed,  shall  be  compensated  and  paid  from 
the  time  the  compensation  of  his  predecessor 
ceased,  and  such  person  would  be  entitled  to 
compensation  from  the  date  the  seat  was  de- 
clared vacant.— Page  v.  United  States,  127  D. 
S.  67,  8  S.  Ct.  1026,  32  L.  Ed.  65. 

The  United  States  cannot  recover,  as  paid 
under  a  mistake  of  law,  money  paid  as  salary 
to  one  who,  if  not  de  jure,  was  at  least  de  facto, 
an  officer.— Badeau  v.  United  States,  130  U.  S. 
439,  9  S.  Ct  579,  32  L.  Ed.  997. 

Defendant  notified  the  secretary  of  the  treas- 
ury that  a  legacy  tax  was  due  the  United 
States,  and  made  a  contract  to  collect  it,  under 
Act  Cong.  May  8,  1872,  authorizing  the  secre- 
tary to  employ  persons  to  assist  in  collecting 
money  djie  the  United  States.    The  revenue  o^ 
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ficers  knew  of  the  tax  before.  When  it  was  due, 
the  executor,  without  any  knowledf^e  of  de- 
fendant, wrote  the  secretary  of  the  treasury 
about  it,  and  afterwanki  paid  it  over  to  the 
proper  oflScer.  The  latter  handed  the  money  to 
defendant,  who  had  previously  called  upon  him 
to  assist  in  the  collection.  Defendant  forwarded 
it  to  the  secretary,  with  the  representation  that 
he  had  collected  it,  and  received  his  commission. 
Held,  that  defendant,  having  performed  no  serv- 
ice, was  not  entitled  to  the  commission,  and  the 
United  States  could  recover  it.— Sanborn  v. 
United  States,  135  U.  S.  271.  10  S.  Ct.  812,  34 
L.  Ed.  112. 

A  contract  with  the  secretary  of  the  treas- 
ury, under  this  act,  to  pay  a  certain  per  cent, 
on  all  taxes  collected  oi  the  persons  named  in 
the  contract,  does  not  entitle  the  person  agree- 
ing to  make  the  collection  to  his  per  cent,  on 
taxes  collected  by  the  government  officers. — Id. 

A  supervising  architect  of  the  treasury,  re- 
ceiving a  salary  of  $5,000  a  year,  is  precluded 
by  Rev.  St.  S|  1763-1765  [U.  S.  Comp.  St.  1901, 
pp.  1205-12071,  from  recovering  extra  compensa- 
tion, not  expressly  authorized  by  law,  for  pro- 
fessional services  rendered  to  the  government 
outside  the  scope  of  his  official  duty. — Mullett 
V.  United  States,  150  U.  S.  566,  14  S.  Ct.  190. 
37  L.  Ed.  1184. 

Under  Act  June  26,  1884.  c.  121.  §  27,  23 
Stat.  59  [U.  S.  Comp.  St.  1901,  p.  3061],  pro- 
viding that  the  **number  and  compen:?ation  of 
the  clerks"  employed  by  any  shipping  commis- 
sioner shall  be  approved  by  the  secretary  of  the 
treasury,  and  Act  June  19,  1886,  c.  421,  |  1,  24 
Stat.  79  [U.  S.  Comp.  St.  1901,  p.  2991],  pro- 
viding that  the  latter  shall  "allow  and  pay 
*  *  *  compensation*'  to  such  clerks,  a  ship- 
ping commissioner  cannot  recovet  from  the  gov- 
ernment the  amount  paid  by  him  for  clerk  hire 
after  he  was  formally  notined  b^  the  secretary 
that  his  compensation  would  be  limited  to  a  cer- 
tain amount  per  month,  where  it  appears  that 
upon  the  presentation  of  his  vouchers  contain- 
ing the  claim  for  clerk  hire  they  were  approved 
only  to  the  amount  so  limited. — United  States 
v.  Gunnison,  155  U.  S.  389,  15  S.  Ct.  152,  39 
L.  Ed.  195. 


1887  to  1894,  both  incTusive,  and  appropriating 
a  sum  of  money  therefor.— United  States  v.  Bar- 
rinper,  23  S.  Ct.  405,  188  U.  S.  577.  47  L.  Ed. 

Mere  temporary  ^nploy^s  in  the  govern- 
ment printing  office  are  not  entitled  to  leave  of 
absence  with  pa^,  by  virtue  of  the  provisions 
of  the  sundry  civil  appropriation  bill  of  June 
11.  1896  (29  Stat.  453,  c.  420  FU.  S.  Comp.  St. 
1901,  p.  25951),  recapitulating  the  previous  stat* 
utes  regulating  this  subject,  which  have  from 
the  beginning  been  construed  by  the  Public 
Printer  as  excluding  temporary  employes  from 
the  provisions  for  leaves  of  absence.— Id. 

The  right  of  a  disbursing  clerk  of  the  Treas- 
ury Department  to  compensation  for  services 
Performed  by  him  under  the  direction  of  the 
ecretary  of  the  Treasury,  as  disbursing  agent 
of  the  funds  appropriated  for  a  post  office  at 
Washington,  depends  solely  upon  the  congres- 
sional legislation  on  that  subject.  Judgment. 
39  Ct.  Gl.  338,  affirmed.— Baitlett  v.  United 
States,  25  S.  Ct.  433,  197  U.  S.  230,  49  L.  Ed.  i 
735. 

A  regular  and  duly  qualified  employ^  in  the 
classified  civil  service  or  the  United  States  is 
entitled  to  the  compensation  attached  by  law 
to  his  position  during  the  period  of  his  wrong- 
ful suspension  by  a  subordinate  officer. — United 
States  V.  Wickersham,  26  S.  Ot.  469,  201  U.  S. 
390,  50  L.  Ed.  798. 

Compensation  of  an  inspector  of  electric 
light  plants  in  the  Treasury  Department,  for 
services  in  installing  an  electric  light « plant  for 
the  buildings  of  the  Interior  Department,  at  the 
request  of  the  Secretary  of  the  Interior,  and  by 
the  direction  of  the  Secretary  of  the  Treasury,  is 
forbidden  by  Rev.  St.  U.  S.  f  1765  (U.  S.  Comp. 
St.  1901,  §  1007),  though  valuable,  and  perform- 
ed after  hours,  and  in  addition  to  re^Iar  duties, 
being  the  performance  of  extra  services  not  spe- 
cially required  by  law  and  for  which  it  did  not 
fix  the  remuneration,  and  not  the  filling  of  two 
distinct  places,  offices,  or  employments.  Judg- 
ment 41  Ct.  CI.  357,  affirmed.— Woodwell  v. 
United  States,  29  S.  Ct  576^  214  U.  S.  82,  53 
L.  Ed.  919. 


Under  the  act  of  congress  of  June  26,  1884 
(23  Stat.  59)^  which  required  the  secretary  of 
the  treasury  to  fix  the  compensation  of  ship- 
ping commissioners  and  to  audit  and  adjust  their 
expenditures,  the  compensation  of  the  commis- 
sioner for  the  port  of  New  York  was  fixed  at  a 
specified  salary  and  one-half  the  surplus  of  fees 
collected,  after  payment  of  salaries  and  expenses 
of  the  office,  not  to  exceed  in  all  $5,000  in  any 
year.  The  act  of  June  19,  1886  (24  Stat.  19), 
abolished  fees,  but  provided  that  commissioners 
theretofore  paid,  in  whole  or  in  part,  by  fees, 
should  be  paid  the  same  compensation  as  they 
would  have  received  prior  to  the  passage  of  the 
act.  Under  this  act  the  commissioner  was  al- 
lowed and  paid  a  salary  of  S5,000.  which 
amount  he  would  have  earned  under  the  former 
act.  Held,  that  he  could  not  be  required  to  pay 
from  such  salary  the  rent  and  other  expenses 
incident  to  the  maintenance  of  his  office,  but 
that  such  expenses  were  a  proper  charge  against 
the  United  States.— United  States  v.  Reed,  17  S. 
Ct.  919., 167  U.  S.  664,  42  L.  Ed.  317,  affirm- 
ing decrk,  61  P.  414,  9  C.  C  A.  563,  and  69 
P.  841,  13  C.  C.  A.  6S2. 

Temporary  '  employes  of  the  government 
printing  office,  who  have  from  the  beginning 
been  denied  leaves  of  absenc^  by  a  rule  of  the 
Public  Printer  ratified  or  approved  by  the  leg- 
islation of  Congress  on  this  subject,  were  not 
affected  by  the  provisions  of  Act  Cong.  July  19, 
1897,  c.  9  (30  Stat.  134),  authorizing  the  Public 
Printer  to  pay  employes,  former  employes,  and 
the  legal  representatives  of  deceased  former  em- 
ployes such  sums  as  may  be  due  for  accrued  and 
unpaid   leaves   of  absence   for  the  fiscal  years 


O>mpensation  for  special  services  of  disburs- 
ing clerk  of  Interior  Department,  under  apr 
S ointment  of  Secretary  of  Interior  as  special 
isbursing  agent  of  appropriations  for  the  Gov- 
ernment Hospital,  is  prohibited  by  Rev.  St.  § 
1765  (U.  S.  Comp.  St.  1901.  p.  1207),  where  ap- 
propriation acts  did  not  provide  for  such  com- 
pensation.—Evans  V,  United  States,  33  S.  Ct. 
133,  226  U.  S.  567,  57  L.  Ed.  353,  affirming 
judgments  44  Ct.  CI.  549  and  45  Ct.  CI.  169. 

^=940.  Authority  and  powers  of  officers 
and  agents  and  ezeroiso  there* 
of. 

See  47  Cent.  Dig.  U.  S.  I  29. 

Act  Cong.  July  13,  1861  (12  Stat.  255), 
provided  that  the  president  might  declare  the 
inhabitants  of  any  state,  or  part  of  a  state,  in 
rebellion  against  the  United  States,  to  be  in  a 
state  of  insurrection,  and  that  '^thereupon  all 
commercial  intercourse  by  and  between  the 
same  and  citizens  thereof  and  the  citizens  of  the 
rest  of  the  United  States  shall  cease  and  be  un- 
lawful, so  long  as  such  condition  of  hostilities 
shall  continue."  Act  Cong.  July  2,  1864  (13  , 
Stat.  375),  provided  that  it  should  be  lawful 
for  the  secretary  of  the  treasury,  with  the  ap- 
proval of  the  president,  to  authorize  agents  to 
purchase  for  the  United  States  any  products  of 
states  declared  in  insurrection,  at  prices  not  ex- 
ceeding three-fourths  of  their  market  value  in 
New  York.  Held^  that  where  cotton  was 
brought  from  a  state  which  had  been  declared 
to  be  in  insurrection,  before  the  president's  proc- 
lamation removing  the  restriction  on  commerce, 
the  purchasing  agent  had  authority  to  purchase 
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it  for  three-foarths  of  Its  value.— Cutler  v. 
Kouns,  110  U.  S.  720,  4  S.  C?t  274,  28  L.  Ed. 
306. 

9=944.  Aeeountins    and    settlement    by 
officers. 

8«e  47  Cent.  Dig.  U.  S.  I  8S. 

Under  Act  Cong.  July  2, 1864,  the  collection 
of  captured  and  abandoned  property  within  the 
districts  dominated  by  the  seceding  states  in  the 
Civil  War  was  given  to  the  secretary  of  the 
treasury,  and  on  him  devolved  the  execution  of 
the  statute,  through  bis  appointed  agents;  and 
in  the  absence  of  fraud,  positive  violation  of  the 
statute,  or  contravention  of  public  policy,  a  set- 
tlement made  by  the  treasurer  with  an  agent 
will  not  be  set  aside  on  mere  technicalities,  es- 

J^ecially  after  the  agent's  remedy  is  barred  by 
apse  of  time. — United  States  v.  Johnston,  124 
U.  S.  236,  8  S.  Ot.  446,  31  L.  Ed.  389. 

The  act  of  the  postmaster  general  in  direct- 
ing payment  for  transportation  of  the  mails, 
under  statutes  providing  the  rate  and  basis 
thereof,  is  an  executive,  and  not  a  judicial,  act, 
and  ia  not  conclusive  in  a  case  involving  the  set- 
tlement of  such  accounts.— Wisconsin  Cent.  R. 
Co.  V.  United  States,  17  S.  Ct.  45,  164  U.  S. 
100,  41  L.  Ed.  399. 

^=946.  Liabilities  for  official  aotsb 

See  47  Cent  D*g.  U.  S.  f  83. 

^=s>47«  —  In  seneraL 

See  47  Cent.  Dig.  U.  S.  8  33. 

The  head  of  an  executive  department  is  not 
liable  in  damages  on  account  of  official  commu- 
nicatioins  made  by  him  pursuant  to  an  act  of 
congress,  and  in  respect  of  matters  within  his 
authority,  by  reason  of  any  personal  or  mali- 
cious motive  that  prompted  his  action. — Spalding 
v.  Vilas,  161  U.  S.  483,  16  S.  Ct.  631,  40  L. 
Ed.  780. 

Nor  was  the  postmaster  general  liable  be> 
cause  he  informed  the  claimants  that  they  were 
under  no  legal  obligation  to  respect  any  trans- 
fer, assignment,  or  power  of  attorney  which 
Rev.  St  I  3477  [U.  S.  Comp.  St  1901,  p.  2320], 
declared  null  and  void. — Id. 

An  attorney  for  persons  having  claims 
against  the  government  on  account  of  a  read- 
justment of  their  salaries  as  postmasters  under 
Act  June  12,  1866,  a  114,  |  8  (14  Stat  60),  Act 
March  3,  1883,  c.  119  (22  Stat  487),  and  Act 
Aug.  4,  1886,  c.  903,  §  8  (24  Stet.  307),  has  no 
right  ef  action  against  the  postmaster  general 
because,  in  sending  drafts  to  the  claimants  on 
account  of  their  claims,  he  informed  them  that 
no  attorney's  services  were  necessary  to  the 
presentation  of  such  a  claim,  that  congress  de-. 
sired  all  the  proceeds  to  reach  the  person  really 
entitled  thereto,  and  that  the  claims  were  sus- 
tained or  rejected  according  to  the  evidence 
furnished  by  the  records  of  the  department. 
-Id. 

Ratification  by  the  Executive  Congress, 
and  the  treaty-making  power,  of  the  action  oi 
the  military  governor  of  Cuba  in  abolishing  a' 
hereditary  office,  with  its  emoluments,  makes 
his  act  that  of  the  United  States,  and  exonerates 
him  from  all  liability  as  for  a  tort  in  violation 
of  the  law  of  nations,  or  of  a  treaty  of  the 
United  States.  Judgment  (D.  C.  1906)  142  F. 
858,  affirmed.— O'Reilly  De  Camara  v.  Brooke, 
28  S.  Ct  439,^209  U.  S.  46,  62  L.  Ed.  676. 

^s»49.  ^—  Jnrisdietion  and  proeeedin^s 
of  state  eourts. 

A  state  court  has  no  jurisdiction  of  a  crim- 
inal prosecution  against  a  federal  officer  for  an 
act  in  violation^f  a  state  statute,  done  as  a  part 
of  his  duty  under  valid  federal  authority.  Or- 
der. In  re  Thomas,  87  iF.  453,  31  C.  C.  A.  80, 
affirmed.— State  of  Ohio  v.  Thomas,  19  S.  Ct 
453,  173  U*  S.  276,  43  L.  Ed.  699. 
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<S=3»50.  Iiiabilities   of  ofieera   fov 
Senee  and  n&iseondnet. 

See  47  Cent  Dig.  U.  S.  S  34. 

An  army  engineer  in  charge  of  a  harbor 
improvement,  who  secretly  receives  from  the 
contractors  a  proportion  of  the  abnormal  profits 
realized  by  them  in  the  execution  of  their  con- 
tracts, may  be  required  to  account  in  equity  to 
the  United  States  for  the  share  so  received, 
without  any  showing  of  any  specific  abuse  <A 
discretion  on  his  part,  or  of  any  actual  loss  to 
the  government  by  fraud  or  otherwise.  Decree 
(1909)  172  F.  1,  96  C.  C.  A.  587,  affirmed.— Unit- 
ed States  V.  Carter,  30  S.  Ct.  515,  217  U.  S. 
286,  54  L.  Ed.  769,  19  Ann.  Cas.  594. 

Recovery  on  behalf  of  the  government 
against  the  engineer  in  charge  of  a  public  im- 
provement, who  secretly  receives  from  the  con- 
tractors a  proportion  of  the  abnormal  profits 
realized  by  them  in  the  execution  of  their  con- 
tracts, is  not  confined  to  the  property  or  secniri- 
ties  into  which  such  illicit  gams  may  be  traced, 
but  for  any  deficiency  the  government  may  have 
a  personal  judgment— Id. 

^=»51.  Inabilities  on  offieial  bonds* 

See  47  Cent  Dig..U.  S.  S§  85,  38. 

In  an  action  on  the  bond  of  an  officer  of  the 
United  States  intrusted  with  money  for  the  pur- 
pose of  disbursing  it,  the  plaintiff  cannot  recover 
interest  in  the  absence  of  evidence  of  a  demand 
and  refusal  to  pay  or  transfer  or  comply  with 
some  lawful  order  in  respect  to  it— United 
States  V.  Power,  106  U.  S.  536,  1  S.  Ct  481. 
27  L.  Ed.  264;  Same  v.  Knowles,  106  U.  S. 
537,  1  S.  Ct.  482,  27  L.  Ed.  264. 

If  a  public  officer  permits  money  for  thf 
government  to  be  paid  in  his  absence  to  his 
agent,  it  is  good  payment  to  him,  and  he  will  be 
liable  therefor  on  his  bond.— Potter  v.  United 
States,  107  U.  S.  126.  1  S.  Ct  624,  27  L.  Ed. 
330. 

Rev.  St.  §  2263,  providing  that,  before  pre- 
emption entries  can  be  made  under  section  2259. 
"proof  of  the  settlement  and  improvement  re- 
quired shall  be  made  to  the  register  and  receiver 
of  the  land  district  in  which  the  lands  lie.'* 
does  not  constitute  those  officers  a  tribunal,  so 
that,  without  the  presence  of  both,  no  business 
can  be  done;  and  it  is  no  defense  to  an  action 
on  the  official  bond  of  the  receiver  to  recover 
moneys  paid  for  such  pre-emptions  that  at  the 
time  they  were  received  the  register  was  absent 
from  the  land  office. — Id. 

The  fact  that  a  receiver  of  public  money,  to 
whom  applicants  for  entry  of  public  lands  have 
paid  the  price  thereof  pending  action  upon  their 
proofs,  is  removed  from  office,  does  not  relieve 
him  on  his  bondsmen  from  liability  to  account 
to  the  government  for  such  payment.  Judgment 
(Ariz.)  45  P.  341,  5  Ariz.  56,  affirmed.— Smith 
V.  United  States,  18  S.  Ct  626,  170  U.  S.  372. 
42  L.  Ed.  1074. 

The  fact  that,  at  the  time  of  the  giving  of 
bond  by  a  receiver  of  public  moneys,  the  land 
department  had  erroneously  decided  that  money 
paid  to  receivers  by  entrymen  in  advance  of  ac- 
tion upon  their  proofs  was  held  by  such  receiv- 
ers as  agents  for  the  payees  until  final  receipt^ 
were  issued,  does  not  relieve  the  receiver  or  his 
bondsmen  from  liability  for  such  money. — Id. 

A  receiver  of  public  monej^  is  accountable 
under  his  bond  for  money  paid  for  entry  of 
public  lands  by  applicants  pending  action  on 
their  proofs,  such  advance  payments  being  re- 
quired by  the  regulations  of  the  land  depart- 


d  by 
—Id. 


ment 

The  sureties  on  the  bond  of  the  superin- 
tendent of  the  mint  at  New  Orleans,  conditioned 
for  the  faithful  discharge  of  his  duties  accord- 
ing to  the  laws  of  the  United  States,  must  be 
deemed  to  have  signed  it  in  view  of  the  re- 
quirement of  Bev.  St  U.  S.  f  3624  lU.  S. 
Comp.  St  19Q1,  p.  241SL  that  interest  on  any 
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unpaid  balance  due  from  one  accountable  for 
public  moneys  shall  be  computed  from  the  time 
when  he  received  such  moneys. — Smythe  v. 
United  States,  23  S.  Ct.  279,  188  U.  S.  156, 
47  L.  Ed.  425,  affirming  judgment  107  F.  376, 
46  C.  C.  A.  354.  which  is  affirmed  CO.  O.)  United 
States  T.  Smythe,  120  F.  30. 

The  destruction  of  moneys  in  the  custody 
of  the  superintendent  of  the  mint  at  New  Or- 
leans by  a  fire  occurring  without  his  fault  or 
negligence  is  no  defense  to  a  suit  upon  his  of- 
ficial bond,  conditioned  for  the  faithful  discharge 
of  his  duties  according  to  the  laws  of  the  United 
States,  which  require  him  safely  to  keep  such 
moneys  as  come  to  his  hands  by  virtue  of  his 
office. — Id.  • 

The  amount  of  treasury  notes  charred  by 
fire,  but  in  condition  to  be  identified  as  to 
amount  and  date  of  issue,  cannot  be  allowed  as 
a  credit  in  a  suit  on  the  official  bond  of  the 
superintendent  of  the  mint  at  New  Orleans  to 
recover  the  amount  of  a  shortage  in  his  ac- 
counts, where  no  claim  for  such  credit  was  first 
presented  to  the  accounting  officers  of  the  treas- 
ury as  is  required  by  Rev.  St.  U.  S.  §S  951, 
957  [U.  S.  Comp.  St.  1901,  pp.  695,  6981,  in 
order  to  make  a  claim  for  a  credit  available  on 
the  trial. — Id. 

The  f^ce  value  of  treasury  notes  destroyed 
by  fire  while  in  the  custody  of  the  superintend- 
ent of  the  mint  at  New  Orleans,  and  not  the 
cost  to  the  United  States  government  of  issuing 
new  notes,  is  the  measure  of  damages  in  an  ac- 
tion on  his  official  bond,  conditioned  for  the 
safe-keeping  of  the  moneys  in  his  custody,  to  re- 
cover the  amount  of  a  shortage  in  his  accounts 
caused  by  the  destruction  of  such  notes. — Id. 

^3»52.   Oriminal    responsibility    of    offi- 
cers, asenta,  and  olerlu. 

See  47  Cent  Dig.  U.  S.  S  87. 

Act  Aug.  15,  1876,  c.  287,  J  6.  19  Stat.  169 
[U.  S.  Comp.  St.  1901,  p.  12151,  prohibiting 
executive  omcers  or  employes  of  the  United 
States  from  giving  to  or  receiving  from  each 
other  contributions  for  political  purposes,  was 
designed  to  promote  efficiency  and  integrity  in 
the  discharge  of  official  duties,  and  is  a  consti- 
tutional exercise  of  the  authority  conferred  by 
article  1,  S  8,  of  the  constitution,  to  make  all 
laws  necessary  to  cajry  into  effect  the  powers 
delegated  to  congress.— Ex  parte  Curtis,  106  U. 
S.  371.  1  S.  Ct.  381,  27  L.  Ed.  232. 

A  treasury  agent,  who  has  been  convicted 
and  fined  by  military  commission  for  defrauding 
the  United  States,  and  has  conceded  that  his 
debt  to  the  government  exceeds  the  fine,  and 
been  given  credit  on  the  debt  to  its  amount, 
cannot  subsequently  maintain  an  action  in  the 
court  of  claims  to  ]:^cover  the  fine,  either  on  the 
ground  that  it  was  illegally  imposed,  or  that  it 
was  paid  under  duress.— Carver  v.  United 
States,  111  U.  S.  609.  4  S.  Ct  561.  28  L,  Ed. 
540. 

A  contractor  for  a  public  work  of  the  Unit- 
ed States,  who  intentionally  permits  laborers 
employed  thereon  to  work  more  than  eight 
hours  a  day,  under  the  mistaken  assumption 
that  an  extraordinary  emergency  exists,  inten- 
tionally violates  the  provisions  of  Act  Aug.  1, 
1892,  c.  352,  27  Stat  340  [U.  S.  Comp.  St  1901, 
p.  25211,  pr6hibiting  such  action,  except  in 
cane  of  extraordinary  emergency,  and  punish- 
ing intentional  violations  of  the  act  with  fine 
or  imprisonment.-— Ellis  v.  United  States,  27  S. 
Ct  600,  206  U.  S.  246,  61  L.  Ed.  1047, 11  Ann. 
Cas.  589. 

A  delay,  not  entirely  unexpected,  in  ob- 
taining the  timber  required  for  the  construction 
of  a  pier  at  the  Boston  navy  yard,  does  not 
create  an  ^'extraordinary  emergency,"  within 
the  meaning  of  the  exception  in  Act  Aug.  1, 
1892,  c.  352,  27  Stat.  340  [U.  S.  Comp.  St 
1901,  p.  2521],  forbidding  a  contractor  upon  any 


public  work  of  the  United  States,  nnder  penalty 
of  fine  or  imprisonment,  to  permit  or  require 
employes  thereon  to  work  more  than  eight  hours 
eadi  day.— Id. 

Dredging  a  channel  in  Boston  Harbor  is 
not  a  public  work  of  the  United  States,  within 
the  meaning  of  Act  Aug.  1.  1892,  c  352,  27 
Stat  340  [U.  S.  Comp.  St  1901,  p.  25211,  for- 
bidding a  contractor  upon  any  public  work  of 
the  United  States,  under  penalty  of  fine  or  im- 
prisonment to  permit  or  require  employes  there- 
on to  work  more  than  eight  hours  each  day. 
-Id. 

Masters,  mates,  engineers,  firemen,  crane- 
men,  deck  hands,  and  scowmen  employed  on 
tugs,  dredges,  and  scows  used  in  dredging  a 
harbor  channel  are  not  laborers  or  mechanics 
within  the  meaning  of  Act  Aug.  1,  1892,  c.  352, 
27  Stat  340  [U.  S.  Comp.  St.  1901,  p.  2521], 
forbidding  contractors  upon  an^  public  work  of 
the  United  States  or  of  the  District  of  Colum- 
bia, under  penalty  of  fine  or  imprisonment,  to 
permit  or  require  laborers  and  mechanics  em- 
ployed thereon  to  work  more  than  eight 'hours 
each  day. — Id. 

The  prohibition,  under  penalty  of  fine  or 
imprisonment,  except  in  case  of  extraordinary 
emergency,  against  requiring  or  permitting  la- 
borers or  mechanics  employed  upon  any  of  the 
gublic  works  of  the  United  States  or  of  the 
district  of  Columbia  to  work  more  than  eight 
hours  each  day,  which  is  made  by  Act  Aug  1, 
1892,  c.  352,  27  Stet  340  [U.  S.  Comp.  St  1901, 
p.  2521],  is  not  repugnant  to  the  federal  Con- 
stitution.— Id. 

Solicitation  by  letter  intended  to  t>e  re- 
ceived and  read  by  a  postofBce  employ^  in  the 
postoffice  building,  and  which  was  so  received 
and  read  in  such  building,  is  embraced  by  the 
provision  of  Civil  Service  Act  Jan.  16,  1883, 
c.  27,  §  12,  22  Stat.  403,  407  (U.  S.  Comp.  St. 
1901.  pp.  1217,  1223),  that  no  person  shall,  in 
any  room  or  building  occupied  in  the  discharge 
of  official  duties  by  any  officer  or  employ^  of 
the  United  States  mentioned  in  such  act,  solicit, 
"in  any  manner  whatever,"  or  receive,  any  con- 
tribution of  money  or  any  other  thing  of  value 
for  any  political  purpose  whatever.  Judgment 
(p.  C.  1907)  154  F.  508,  reversed.- United 
States  V.  Thayer,  28  S.  Ct.  426,  209  U.  S.  39, 
52  L.  Ed.  673. 

The  building  of  a  public  levee  on  the  Mis- 
sissippi river  in  the  ESastem  District  of  Louisi- 
ana cannot  be  said  to  present  at  all  times  an 
extraordinary  emergency,  within  the  meaning 
of  Act  Aug.  1,  1892,  c.  852,^  27  Stat  340  (U. 
S.  Comp.  St  1901,  p.  2521),  regulating  the 
hours  of  labor  of  laborers  and  mechanics  on 
public  works,  and  making  it  unlawful  to  require 
or  permit  such  employes  to  work  a  longer  time 
except  in  cases  of  extraordinary  emergency. — 
(1911)  United  States  v.  Garbish,  32  S.  Ct  77, 
222  U.  S.  257,  56  L.  Ed.  190,  reversing  Judg- 
ment (O.  C.  1910)  180  F.  502. 

H.  FROPERTT,   OONTRAOTS,  AHD 

lilABILITIES. 

See- 
Eminent   Domain,   ^=s>2. 
Navigable  Waters,  ^=»42. 

Appellate  jurisdiction  of  federal  supreme  court, 
see  Courts,  ^=»382. 

Charters,  see  Shipping,  ^=»54,  55,  173. 

Denial  of  priority  of  claims  appellate  jurisdic- 
tion of  federal  Supreme  Court,  see  Courts. 
<8=:>394(1). 

District  in  which  suit  on  contract  bond  must  be 
brought,  see  Courts,  ^=s>256. 

Following  trust  property,  see  Trusts,  ^=>357. 

Indictment  for  conspiracy,  see  Conspiracy.  ^=» 
43. 

Legal  or  equitable  nature  of  action,  see  Action, 
«S»22. 
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Place   of  bringing  suit  in   federal  court,   see 

Courts,   <S=3»2i^. 
Subrogation  of  surety  of  government  contractor 

to  rights  of  contractor  see  Subrogation,  ^=s>7. 
Use  of  property  in  performance  of  contract  of 

United  States  as  affecting  liability  for  taxes, 

see  Taxation,  ^=»188. 
Water  rights  in  public  lands,  see  Waters  and 

Water  Courses,  ^=94-23. 

^=s>58^  [New,  Tol.  10  Key-No.  Series]. 
StipvlatloB  for  release  of 
property  lielA  by  legal  pro- 
oeecllng:s. 

A  stipulation  executed  by  the  United  States 
district  attorney  on  behalf  of  the  government, 
conformably  to  Rev.  St..  U.  S.  §S  3753,  3754 
<U.  S.  Comp.  St.  1901,  p.  2530),  with  a  view 
to  obtaining  possession  of  vessels  building  for 
the  United  States,  which  were  in  the  hands  of 
a  receiver  appointed  in  proceedings  under  a 
state  supply  lien  law,  does  not  deprive  the  Unit- 
ed States  of  any  right  which  it  had  to  assert 
claims  to  priority  under  the  building  contracts 
or  rights  existing  by  reason  of  the  sovereignty 
of  the  United  States,  since  .the  evident  purpose 
of  these  sections  is  that  nether  the  United 
States  nor  the  claifnants  to  the  property  shall 
lose  any  rights  because  of  the  release  under 
the  stipulation,  but  the  rights  of  the  parties 
shall  continue  to  be  such  as  they  were  before 
the  change  of  possession. — (1910)  United  States 
V.  Ansonia  Brass  &  Copper  Co.,  31  S.  Ct.  49, 
218  U.  S.  452,  54  L.  Ed.  1107.  modifying  judg- 
ment S.  H.  Hawes  &  Co.  v.  Wm.  R.  Trigg  Co. 
<1909)  65  S.  B.  538,  110  Va.  165. 

There  is  no  room  for  the  application  of 
the  doctrine  governing  cases  where  the  United 
States  claims  an  interest  in  property  lawfully 
in  possession  of  the  court  which  is  administer- 
ing it— as  in  equity  or  in  admiralty— and  the 
government  intervenes  to  protect  its  interest 
therein,  that  its  rights  must  be  adjudicated  in 
recognition  oC  rights  and  demands  of  others  in- 
terested in  the  same  property,  where  a  vessel, 
building  for  the  United  States,  in  the  hands  of 
a  receiver  appointed  under  the  state  supply  liea 
law,  has  been  released  to  the  United  States  un- 
der a  stipulation  which  fully  protects  the  rights 
of  the  United  States,  which  claims  the  exclu- 
sive right  and  title  to  the  vessel  as  far  as  the 
parts  were  completed  and  paid  for. — Id.  * 

^=3>60.  Fo'wers   of   particular  boards  or 
officers  to  contract. 

See  47  Cent.  Dig.  U.  8.  I  43. 

Act  Cong.  July  13,  1861  (12  Stat.  255),  pro- 
vided that  the  president  might  declare  the  in- 
habitants of  any  state,  or  part  of  a  state,  in 
rebellion  against  the  United  States,  to  be  in 
a  state  of  insurrection,  and  that  thereupon 
all  commercial  intercourse  by  and  between  the 
same  and  citizens  thereof  and  the  citizens  of  the 
rest  of  the  United  States  shall  cease  and  be 
unlawful,  so  long  as  such  condition  of  hostilities 
shall  continue."  Act  Cong.  July  2,  1864  (13 
Stat.  375),  provided  that  it  should  be  lawful  lor 
the  secretary  of  the  treasury,  with  the  approval 
of  the  pre^dent,  to  authorize  agents  to  purchase 
for  the  United  States  any  products  of  states  de- 
clared in  insurrection,  at  prices  not  exceeding 
three-fourths  of  their  market  value  in.  New 
York.  Held,  that  where  cotton  was  brought 
from  a  state  which  had  been  declared  to  be  in 
insurrection,  befpre  the  president's  proclamation 
removing  the  restriction  on  commerce,  the  pur- 
chasing agent  had  authority  to  purchase  it  for 
three-fourths  of  its  value.— Cutler  v.  Kouns,  110 
U.  S.  720,  4  S.  Ct.  274,  28  L.  Ed.  305. 

^=s»62.  Appropriation  or  prorision  for 
payment  as  prerequisite  of  con- 
tract. 

Bee  47  Cent.  Dig.  XT.  S.  S  46. 

The  act  of  congress  of  June  30,  1834,  gave 
the  executive  department  authority  to  purchase 
provisions  in  making  treaties  with  Uie  Indians, 


and,  with  a  view  to  such  treaties,  made  certain 
appropriations.  Held,  that  Indian  agents  bad 
no  authority  to  bind  the  United  States  under 
that  act  beyond  the  appropriations. — United 
States  V.  Jones,  121  U.  S.  89,  7  S.  Ct.  850,  30 
L.  Ed.  861.  • 

^=»63.  Express  contracts  in  scneral. 

See  47  Cent.  Dig.  U.  S.  8  46. 

A  letter  from  the  government  engineer  call- 
ing for  sand  in  excess  of  the  (juantity  approxi- 
mately, stated  in  the  contract  is  not  a  new  con- 
tract so  as  to  entitle  contractor  to  recover  for 
profits  he  would  have  realized  had  he  been  per- 
mitted to  furnish  the  quantity  called  for  in  the 
letter.— Shioot  v.  United  States,  35  S.  Ct.  540, 
237  U.  S.  38.  59  L.  Ed.  829,  affirming  judgment 
48  Ct.  CI.  427. 

^s>64.  Proposals  or  bids  for  contraets. 

See  47  Cent.  Dig.  U.  S.  |  47. 

The  acceptance  of  a  design  for  a  public 
building,  submitted  in  the  competition  devised 
under  Act  March  2,  1901,  c.  805,  31  Stat  922, 
does  not  bind  the  government  to  commission 
the  successful  architects  to  construct  the  build- 
ing provided  for  in  the  separate  and  independ- 
ent act  of  February  9,  1903  (32  Stat.  806,  c 
528),  where  the  earlier  act  expressly  directed 
that  the  plans  and  recommendations  thereon 
were  to  be  transmitted  to  Congress,  and  the  pro- 
gram of  competition  called  for  the  payment 
of  a  stipulated  sum  to  each  of  the  competing 
architects,  in  full  compensation  for  their  serv- 
ices in  preparing  and  submitting  designs,  and 
explicitly  stated  that  the  statute  did  not  pro- 
vide for  a  building,  but  only  for  designs  to  bo 
approved  by  Congress.— Lord  v.  United  States, 
30  S.  Ct.  568.  217  U.  S.  340,  54  U  Ed.  790, 
affirming  judgment  (1908)  43  Ct  CI.  282. 


A  contract  or  a  public  work  must  be 
yarded  as  signed  by  the  United  States  where 
it  recites  that  it  is  made  b^  the  United  States 
by  a  specified  officer  described  as  Chief  of  a 
Bureau  of  Yards  and  Docks,  and  is  signed  by 
such  officer,  with  his  official  title  appended. — 
(1912)  United  States  v.  McMulIen.  32  S.  Ct 
128,  222  U.  S.  460,  56  L.  Ed.  269,  reversing 
judgment  (1909)  McMullen  v.  United  States, 
167  F.  460,  93  C.  C.  A.  96. 

^=»65.   Formal  requisites  of  contracts. 

Bee  47  Cent   Dig.   U.  6.  |  48. 

Regulations  established  by  the  secretary 
of  the  treasury,  pursuant  to  Act  Cong.  March 
12,  1863,  providing  for  the  appointment  of 
agents  for  receiving  and  collecting  abandoned 
and  captured  property,  provided  that,,  in  certain 
cases,  "supervising  special  agents*'  might  con- 
tract on  behalf  of  the  United  States  for  the  col- 
lection and  delivery  to  them  of  such  property; 
that  any  contract  made  in  pursuance  of  such 
regulation  must  be  in  writing*  and  that  no 
contract  should  be  made  on  the  part  of  the 
United  States  by  such  agents,  except  iis  author- 
ized. Held,  that  a  verbal  contract  for  the  col- 
lection and  delivery  of  such  property,  made  by 
an  assistant  special  agent,  gave  no  rights  what- 
ever against  the  United  States. — Camp  v.  Unit- 
ed States,  113  U.  S.  648,  5  S.  Ct  687,  28  U 
Ed.  1081. 

H.  wrote  to  the  secretary  of  the  nary  of^^ 
fering  to  construct  new  boilers  for  certain  ves- 
sels of  the  navy.  The  navy  department  answer- 
ed by  letter,  accepting  the  offer  according  to  the 
conditions  thereof,  and  saying  that  the  draw- 
ings and  specifications  would  be  furnished  as 
soon  as  possible.  Held,  on  a  notification  soon 
afterwards  from  the  navy  department  to  dis- 
continue work  on  the  boilers,  that  said  letters 
did  not  constitute  a  "contract  in  writing,'^  with- 
in the  meaning  of  Rev.  St  |  3744  [U.  S.  Comp. 
St.  1901,  p.  2r)10],  providing  that  all  coutracti 
made  with  the  secretary  of  the  navy  shall  be 
''reduced  to  writing,   and  signed  by  the  eon- 


(8up.Ct.Dlg.— Page  2087] 


UNITED  STATES,  II 


tracting  parties,  with  their  names  at  the  end 
thereof."— South  Boston  Iron  Co.  ▼.  United 
States,  118  U.  S.  37,  6  S.  Ct.  928,  30  L.  Ed.  69. 

Failure  to  reduce  a  contract  made  by  au- 
thority of  Secretary  of  Navy  to  a  writing  signed 
by  the  contracting  parties  as  required  by  Rev. 
St.  I  3744  (Comp.  St.  1913.  f  6895).  does  not 
preclude  enforcement  of  contract  by  the  govern- 
ment, though  it  is  unenforceable  against  the 
government.— United  States  v.  New  York  & 
Porto  Rico  S.  S.  Ck).,  36  S.  Ct.  41,  239  U.  S. 
88,  60  Li.  Ed.  161,  reversing  judgment  200  F. 
1007,  126  0.  C.  A.  668. 

^=»66.  Validity  and  ralHoienoy  of  oon- 
tracts. 

See  47  Cent.  Dig.  U.  S.  I  49. 

Irreconcilable  conflict  between  essential  pro- 
visions of  contract  for  construction  of  barges 
for  the  United  States,  which  will  prevent  the 
contractor  from  recovering  for  failure  to  carry 
it  out,  held  to  exist  where  the  specifications 
prescribe  the  weight  and  dimensions  of  the 
structural  materials,  while  the  contract  provides 
for  construction  in  accordance  with  specifica- 
tions with  modifications  shown  by  proposals 
contained  in  contractor's  bid.— (1912)  United 
States  V.  Ellicott,  32  S.  Ct.  334.  223  U.  S.  524. 
56  L.  Ed.  535,  reversing  judgment  (1908)  Elli- 
cott Machine  Co.  v.  United  States,  43  Ct  CI. 
469. 

^s>67.  Oonfraetors'  bonds. 

See  47  Cent.  Dig.  U.  8.  I  60. 

LAbor  and  materials  used  in  the  prosecu- 
tion of  a  public  work,  whether  furnished  under 
the  contract  directly  to  the  contractor  to  a  sub- 
contractor, must  be  deemed  within  the  ob- 
ligation of  a  surety  company  under  a  bond  ex- 
fkuted  pursuant  to  Act  Aug.  13, 1894.  c.  280,  28 
Stat.  278  [U.  S.  Comp.  St.  1901,  p.  25231,  con- 
ditioned for  the  prompt  payment  of  the  con- 
tractor to  "all  persons  supplying  it  Itbor  or 
materials  in  the  prosecution  of  the  work  pro- 
vided for  in  said  contract,"  in  view  of  the 
manifest  purpose  of  that  statute  to  protect 
those  whose  labor  or  material  has  contributed 
to  the  prosecution  of  the  work.— United  States, 
to  Use  of  Hill,  V,  American  Surety  Co.  of  New 
York,  26  S.  Ct.  168,  200  U.  S.  197,  50  L.  Ed. 
437. 

Those  provisiona,  if  any,  governing '  pro- 
cedure, contained  in  the  amendment  made  by 
Act  Feb.  24.  1905,  c.  778,  33  Stat.  811  (U.  S. 
Comp.  St.  Supp.  1907,  p.  709),  to  Act  Aug.  13, 
1S«4,  c.  280,  28  Stat.  278  (U.  S.  Comp.  St.  1901, 
p.  2523),  for  the  protection  of  persons  furnish- 
mg  materials  and  labor  for  the  construction  of 
public  works,  will  not  be  given  a  retroactive 
effect  so  as  to  apply  to  existing  causes  of  action, 
where  such  amendatory  statute,  which  consists 
of  but  one  section,  contains  various  provisions 
dealing  with  substantive  rights,  which  must 
be  regarded  as  prospective  in  their  operation. — 
irnited  States  Fidelity  &  Guaranty  Co.  v.  United 
States,  28  S.  Ct.  537,  2091  U.  S.  306,  52  L.  Ed. 
804. 

Persons  who,  in  view  of  the  financial  em- 
barrassment of  a  public  contractor,  undertake 
to  superintend  the  completioui  of  a  public  work 
and  to  furnish  the  necessary  funds,  for  which 
they  are  to  be  paid  by  an  assignment  of  the 
reserve  fund  in  the  hands  of  the  government 
and  by  checks  or  payments  under  toe  original 
contract,  are  not  subcontractors  furnishing  la- 
bor and  materials  for  the  fulfillment  of  such 
original  contract,  so  as  to  be  entitled  to  the 
protection  of  the  bond  executed  pursuant  to 
Act  Aug.  13,  1894.  c.  280.  f  1,  28  Stat.  278, 

ST.  S.  Comp.  St.  1901.  p.  2523).    Decree  (1907) 
ardaway  &  Prowell  v.   National   Siiretv  Co., 
loO  F.  465,  80  C.  a  A.  283,  affirmed.— Harda- 


way  V.  National  Surety  Co.,  2d  S.  Ct.  202,  211 
U.  S.  552,  53  L.  Ed.  321. 

A  surety  on  the  bond  of  a  public  contractor 
i.s  not  liable  on  a  claim  for<  labor  and  materials 
furnished  by  the  assignees  of  the  contract 
where  the  contract  of  assignment  obligates  the 
assignor  only  to  assign  the  reserve  fund  in  the 
hands  of  the  government,  and  to  turn  over  the 
checks  or  payments  under  the  original  contract. 
-Id. 

The  additional  phrase,  "the  person  or  per- 
sons supplying  the  contractor  with  labor  and 
materials,"  used  in  the  Act  Feb.  24,  1905,  c. 
77a  33  Stat.  811  (U.  S.  Comp.  St.  Supp.  1909, 
p.  948),  amending  Act  Aug.  13,  1894.  c.  280, 
28  Stat.  278  (U.  S.  Comp.  St.  1901,  p.  2523).  in 
describing  the  persons  entitled  to  a  copy  of  the 
contract  and  bond  for  the  purpose  of  suit,  does 
not  change  the  rule  that  labor  and  materials 
used  in  the  prosecution  of  a  public  work,  though 
furnished  to  a  subcontractor,  are  within  the  ob- 
ligation of  a  bond  conditioned,  conformably  to 
those  statutes,  for  the  prompt  payment  by  the 
contractor  to  all  persons  supplying  him  with 
labor  or  materials  in  the  prosecution  of  the 
work.  Judgment  (1908)  158  F.  l021,  86  C.  C. 
A.  672,  afllrmed.— Mankin  v.  United  States  to 
Use  of  Ludowici-Celadon  Co.,  30  S.  Ct.  174, 
215  U.  S.  533,  54  L.  Ed.  315. 

The  recovery  on  the  bond  of  a  contractor 
for  a  public  work  for  labor  and  materials -fur- 
nished a  subcontractor  is  not  limited  to  the 
amounts  remaining  unpaid  to  the  subcontractor 
when  notice  was  given  of  outstanding  claims, 
where  the  bond  is  conditioned,  conformably  to 
Acts  Aug.  13.  1894,  c.  280,  28  Stat.  278  (U.  S. 
Comp.  St.  1901,  p.  2523),  and  Act  Feb.  24, 
1905,  c.  778,  33  Stat.  811  (U.  S.  Oomp.  St. 
Supp.  1909,  p.  948),  for  the  prompt  payment 
by  tne  contractor  to  all  i)ersons  supplying  him 
with  labor  or  materials  in  the  prosecution  of 
the  work. — Id. 

A  vessel  building  for  the  United  States, 
the  title  to  which  pabses  to  the  government  as 
fast  as  paid  for,  is  a  "public  work"  within  the 
meaning  of  Act  Aug.  13,  1894,  c.  280.  28  Stat. 
278  (U.  S.  Comp.  St.  1901.  p.  2523).  as  amend- 
ed by  Act  Feb.  24,  1905,  c.  778»  33  Stat.  811 
(U.  S.  Comp.  St.  Supp.  1909,  p.  948),  requiring 
a  bond  from  the  contractor  for  the  protection 
of  persons  furnishing  labor  or  materials  for 
the  construction  of  public  works. — (191())  Title 
Guaranty  &  Trust  Co.  of  Scranton,  I*a.,  v. 
Crane  Co.,  31  S.  Ct.  140.  219  U.  S.  24.  55  L. 
Ed.  72,  affirming  judgment  Title  Guaranty  & 
Trust  Co.  V.  Puget  Sound  Engine  Works  (1908) 
163  F.  168,  89  C.  C.  A.  618. 

The  objection  that  the  United  States  should 
have  been  made  a  party  cannot  avail  to  defeat 
the  action  on  the  bond  of  a  contractor  for  a 
public  work,  given  conformably  to  Act  Aug.  13, 
1894.  c.  280,  28  Stat.  278  (U.  S.  Comp.  St,  1901, 
p.  2523),  as  amended  by  Act  Feb.  24,  1905,  c. 
778,  33  Stat.  811  (U.  S.  Comp.  St.  Supp.  1909, 
p.  948),  for  the  protection  of  persons  furnishing 
labor  and  materials,  where  the  suit  was  begun  in 
the  name  of  the  United  States,  to  the  real 
plaintifiTs  use.— Id. 

The  failure  of  plaintiff,  in  an  action  on  the 
bond  of  a  contractor  for  a  public  work,  given 
conformably  to  Act  Aug.  13,  1894,  c.  280,  28 
Stat.  278  (U.  S.  Comp.  St.  1901,- p.  2523),  as 
amended  by  Act  Feb.  24,  1905,  c.  778,  33  Stat 
811  (U.  S.  Comp.  St.  Supp.  1909,  p.  948),  for 
the  protection  of  laborers  or  materialmen,  to 
apply,  as  provided  in  the  statute,  for  a  copy 
01  the  bond,  and  furnish  an  affidavit  that  labor 
or  materials  have  been  supplied  by  him  for  the 
prosecution  of  the  work,  is  not  fatal  to  the  suit, 
where  no  action  has  been  brought  by  the  United 
States  for  more  than  six  months  from  the  com- 
pletion of  the  work,  and  affidavits  are  made 
and  copies  filed  by  interveners,  since,  under  the 


Tliis  Digest  is  compiled  oa  the  Key-M«mber  System.   For  explanation,  see  pace  iii* 


UNITED  STATES,  II 


[Sap.CtDlg.— Pace  aOS8] 


circumstances,  the  omissioii  is  only  a  formal 
defect.— Id. 

Claims  for  cartaizre  and  towage  to  the  place 
where  a  vessel  is  buildins  for  the  United  States, 
and  for  patterns  furnished  to  the  molding  de- 
partment of  the  builder,  are  within  the  obliga- 
tion of  the  latter's  bond,  given  conformably  to 
Act  Aug.  13,  1894,  c.  280,  28  Stat.  278  (U.  S. 
Comp.  St.  1901,  p.  2523),  as  amended  by  Act 
Feb.  24,  1905.  c.  778.  33  Stat.  811  (U.  S.  Comp. 
St.  Supp.  1909,  p.  948),  for  the  protection  of 
laborers  and  materialmen. — Id. 

Want  of  consideration  cannot  be  urged  to 
defeat  an  action  on  the  bond  of  a  public  con- 
tractor, given  conformably  to  Act  Aug.  13, 
1894,  c  280,  28  Stat.  278  (U.  S.  Comp.  St. 
1901,  p.  2523),  as  amended  by  Act  Feb.  24, 
1905,  c.  778,  33  Stat.  811  (U.  S.  Comp.  St. 
Supp.  1909,  p.  948),  for  the  protection  of  la- 
borers' and  materialmen,  because  it  was  not 
executed  until  ten  days  after  the  contract  was 
made,  especially  where  the  bond  was  under 
seal. — Id. 

Claims  for  labor  and  materials  against  a 
contractor  for  a  public  work  mav  be  assicfned 
without  losing  the  protection  of  the  bond  given 
conformably  to  Act  Aug.  13,  1894,  c.  280,  28 
Stat.  278  (U.  S.  Comp.  St.  1901,  p.  2523),  as 
amended  by  Act  Feb.  24,  1905,  c.  778,  33  Stat. 
811  (U.  S.  Comp.  St.  Supp.  1909,  p.  948),  for 
the  benefit  of  laborers  and  materialmen. — Id. 

^  Each  successful  claimant  in  an  action  on 
the  bond  of  a  public  contractor,  given  con- 
formably to  Act  Aug.  13,  1894,  c.  280,  28  Stet 
278  (U.  S.  Comp.  St.  1901,  p.  2523).  as  amend- 
ed by  Act  Feb.  24,  1905,  c.  778,  33  Stat.  811 
(U.  S.  Comp.  St.  Supp.  1909,  p.  948).  for  the 
protection  of  laborers  and  materialmen,  may  be 
allowed  the  docket  fee  authorized  by  Rev.  St. 
U.  S.  S  824  (U.  S.  Comp.  St.  1901,  p.  632), 
since  the  claims  are  several,  and  represent  dis* 
tinct  causes  of  action  in  different  parties,  al* 
though  consolidated  in  a  single  suit. — Id. 

Work  of  quarrying  stone  and  transporting 
it  to  a  breakwater  for  federal  government  is 
within  a  bond  of  the  contractor  for  the  break- 
water executed  under  act  Aug.  13,  1894,  con- 
ditioned for  payment  for  labor  and  material.^ 
United  States  Fidelity  &  Guaranty  Co.  v. 
United  States,  84  S.  Ct.  88,  231  U.  S.  237,  58 
L.  Ed.  200.  affirming  judgment  189  F.  339,  111 
C.  C.  A,  71. 

Claiming  an  excessive  amount  from  the  bond 
of  public  contractor  given  under  Act  Aug.  13, 
1894,  to  protect  laborers  and  materialmen,  does 
not  defeat  right  to  enforce  the  bond  for  amount 
fairly  due.— Id. 

A  delay  of  five  years  in  suing  on  bond  of 

?ublic  contractor  given  under  Act  Aug.  13. 
894,  to  protect  laborers  and  materialmen,  will 
not  defeat  the  suit,  though  pending  such  time 
the  contractor  became  insolvent. — la. 

Compliance  with  formal  requirements  as  to 
mode  of  canceling  a  contract  for  a  public  work, 
where  the  contractor  fails  to  prosecute  the  work 
diligently  in  the  judgment  of  the  designated  of- 
ficii, is  not  a  prerequisite  to  an  action  on  the 
contractor's  bond,  where  he  refuses  to  proceed 
with  the  work.— Graham  v.  United  States,  34  S. 
Ct.  148,  231  U.  S.  474,  58  L.  Ed.  319,  affirming 
judgment  188  F.  651,  110  C.  C.  A.  465. 

An  action  on  the  bond  of  a  public  con- 
tractor by  persons  furnishing  labor  and  ma- 
terial is  prematurely  brought,  when  begun  with- 
in six  months  of  final  settlement  of  a  contract, 
though  after  such  settlement  the  United  States 
neither  had  nor  asserted  any  claim  against  the 
contractor  or  his  sureties,  since  such  right  of  ac- 
tion under  Act  Feb.  24,  1905,  is  conditioned  on 
the  fact  that  no  suit  shall  be  brought  by  the 
United  States  within  such  period.— United 
States  ex  reL  Texas  Portland  Cement  Ca  v. 


McCord,  34  S.  Ct  650,  233  U.  S.  157.  58  U  Ed. 
893. 

Intervention  by  other  creditors  after  the  six 
months*  period  does  not  cure  premature  bring- 
ing of  original  suit  on  bond  of  public  contractor, 
which  right  of  action,  under  Act  Feb.  24,  1905. 
amendinff  Act  Aug.  13,  1894,  is  specially  condi- 
tioned on  the  fact  that  no  suit  shall  be  brought 
by  the  United  States  within  six  months  from 
the  final  settlement  of  the  contract.— Id. 

The  intervention  by  other  creditors  in  a  suit 
on  the  bond  of  a  public  contractor  under  Act 
Feb.  24,  1905,  by  persons  supplying  labor  or 
mater'al,  is  not  an  original  suit,  so  as  to  cure 
the  prematurity  of  the  original  bill,  where  no 
service  was  had  upon  the  intervention  as  re- 
quired when  original  actions  are  begun  by  cred- 
itors.— ^Id. 

The  premature  bringing  of  a  suit  on  the 
bond  of  a  public  contractor  within  six  months 
after  final  settlement,  by  persons  fumiahing 
labor  and  material,  is  noty  cured  by  filing  an 
amended  bill  more  than  a  year  after  such  com- 
pletion, since  under  Act  Feb.  24,  1905,  this 
right  of  action  must  be  brought  after  six  months 
but  within  a  year  from  such  final  settlement. — 
td. 

Changes  in  a  contract  for  the  erection  of  a 
public  building,  though  not  contemplated  in  the 
contract,  and  made  without  the  consent  of  the 
surety  on  the  contractor's  bond  given  under  Act 
Feb.  28,  1899,  do  not  release  the  surety  aa  to 
persons  supplying  the  contractor  with  labor  and 
materials,  so  far  as  they  are  supplied  under  the 
original  contract. — ^Equitable  Surety  Co.  v. 
United  States  to  Use  of  W.  McMillan  &  Son,  34 
S.  Ct.  803,  234  U.  S.  448,  58  U  Ed.  1394. 

The  requirement  of  Act  Feb.  24,  1905,  that 
the  last  publication  of  notice  to  creditors  in  a 
suit  by  a  creditor  on  the  bond  of  a  public  con- 
tractor must  be  at  least  three  months  before  the 
time  limited  therefor,  is  not  jurisdictional  but 
directory.— United  States,  for  Use  of  Alexander 
Bryant  i[)o.,  v.  New  York  Steam  Fitting  Co., 
35  S.  CCIOS,  235  U.  S.  327,  59  L.  Ed.  253. 

Surety  on  bond  of  contractor  for  public 
building  held  liable  for  damages  sustained 
through  contractor's  default,  though  the  govern- 
ment entered  into  an  entirely  new  contract  with 
a  third  person  for  different  work. — United  States 
V.  United  States  Fidelity  &  Guaranty  Co..  .35  S. 
Ct  298,  236  U.  S.  512,  59  U  Ed.  696,  aflSirming 
judgment  United  States  Fidelity  ft  Guaranty 
Co.  V.  United  States,  194  F.  611,  U6  C.  C.  A. 
187. 

Surety  on  bond  of  puUic  contractor  can 
only  be  held  for  such  interest  as  accrued  from 
its  own  default  after  notice  of  default  of  prin- 
cipaL — Id. 

The  approval  by  the  Treasury  Department 
of  a  settlement  with  a  public  contractor  adopted 
by  the  supervising  architect  held  a  "final  settle- 
ment" of  Uie  contract,  within  Act  Aug.  13, 1894, 
as  amended  by  Act  Feb.  24,  1905,  providing  for 
suits  on  the  contractor's  bond  within  six  months 
from  final  settlement— Illinois  Surety  Co.  v. 
United  States  to  Use  of  Peeler,  36  S.  Ct  321. 
240  U.  S.  214,  60  L.  Ed.  609,  modifying  judg- 
ment 215  F.  334,  131  C.  C.  A.  476w 

Participation  bv  an  assignee  in  a  suit  by  la- 
borers and  materialmen,  brought  in  the  name  of 
the  United  States  under  Act  Aug.  13,  1894.  as 
amended  by  Act  Feb.  24,  1905,  is  not  a  filing 
of  a  claim  on  behalf  of  the  assignor,  on  whose 
behalf  there  was  an  intervention,  so  as  to  war- 
rant judgment  for  the  assignor  on  a  finding  that 
the  assignment  was  invalid.— Id. 

or     Illegal 


UnantlioxlBed 
tracts. 

See  47  Gent 'Dig.  U.  8.  S  51. 

A  party  to  whom  has  been  delivered,  with- 
out sanction  of  law,  material  of  old  ships,  prop- 
erty of  the  United  States,  to  which  he  had  no 
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title  whatever,  by  contract  or  otherwise,  is  ac- 
countable to  the  government  for  its  full  value, 
notwithstanding  tnat  his  account  has  been  set- 
tled by  the  officers  of  the  navy  department  at  a 
sum  less  than  its  full  value. — Steele  v.  tlnited 
States,  113  U.  S.  128,  5  S.  Gt  396,  28  L.  Ed. 
»52. 

^=:»69.  Implied  eontraeti* 

See  47  Cent.  Dig.  U.  S.  fi  S2. 

On  trial  of  a  claim  against  the  United  States 
for  use  of  an  extractor  ejector  patented  by  plain- 
tiff*B  assignor,  it  appeared  that  the  government 
made  use  of  such  invention,  or  of  one  after- 
wards devised  by  its  employ^  without  knowledge 
of  the  prior  invention,  and  differing  from  it 
only  in  the  use  of  a  spiral  instead  of  a  flat 
spring;  that  such  springs  perform  the  same  of- 
fice, and  attain  the  same  result  in  the  same 
way  ;  that  during  the  time  covered  by  the  claim 
the  officers  of  the  government  specially  charged 
with  the  duty  of  superintending  the  manufac- 
ture of  muskets  regarded  such  patentee  as  the 
inventor  of  such  device;  that  the  difference 
between  the  spiral  and  flat  spring  was  immate- 
rial ;  and  that  the  use  of  his  invention  was  with 
his  and  his  assignee's  permission,  and  with  the 
understanding  by  such  officers  that  the  govern- 
ment would  pay  for  it,  as  for  other  private 
property  it  might  take,  though  they  did  not  be- 
lieve they  had  authority  to  agree  on  the  price. 
Held,  that  there  was  an  implied  contract  for 
compensation  for  the  use  of  such  device  by  the 
government. — United  States  v.  Palmer,  128  U. 
S.  262,  9  S.  Ot.  104,  32  L.  Ed.  442;  United 
States  V.  Berdan  Firearms  Mfg.  Co.,  156  U.  S. 
.■)52,  15  Sup.  Ct.  420,  39  L.  Ed.  530. 

The  mere  fact  that  the  United  States  avails 
itself  of  the  benefits  of  labor  and  /expense  incur- 
red by  counsel  acting  under  contract  with  pri- 
vate parties,  and  having  no  reason  to  expect 
compensation  from  the  government,  in  filing 
suits  in  the  name  of  the  United  States  to  vacate 
land  patents,  is  insufficient  to  raise  an  implied 
promise  on  .the  part  of  the  latter  to  compensate 
them,  though  their  clients  refuse  to  do  so  or  to 
proceed  with  the  litigation,  and  the  government 
itself  then  prosecutes  the  suits  with  other  coun- 
sel.—Coleman  V.  United  States,  152  U.  S.  96, 
14  S.  Ct.  473,  38  L.  Ed.  368. 

The  United  States  is  liable  on  an  implied 
contract  to  pay  the  chattel  liiortgagee  of  a  trac- 
tion engine  for  its  use  in  the  Reclamation  Serv- 
ice in  completing  a  contract  which  the  chattel 
mortgagor  had  assigned  to  the  United  States, 
where  the  government's  representatives  knew 
of  the  mort^ge»  and  represented  that  payment 
for  the  engine's  use  would  be  recommended,  and 
the  mortgagee  left  the  engine,  on  such  represen- 
tations, and  because  its  title  under  the  mortgage 
was  undisputed,  especially  as  the  government  was 
authorized  by  Act  June  17,  1902,  §  7,  to  acquire 
any  property  necessary  for  the  improvement — 
United  States  v.  Buffalo  Pitts  Co.,  34  S.  Ct. 
840,  234  U.  S.  228,  58  L.  Ed.  1290,  affirming 
judgment  193  F.  905,  114  C.  C.  A.  119. 

^s»70.  GoBstraotion    and    operatiom    of 
eoatraots. 

See  47  Cent  Dig.  U.  S.  I  58. 

The  specifications  of  a  contract  for  rebuild- 
ing a  government  building  that  had  been  de- 
stroyed by  fire  provided  that  certain  walls  left 
standing  were  to  remain  and  be  carried  up  to 
the  required  height  Before  the  plaintiff  made 
his  bid  for  the  contract  his  agent  examined  the 
premises,  at  which  those  portions  of  the  walls 
which  were  considered  unfit  for  a  superstructure 
had  been  removed  by  the  agents  of  the  govern- 
ment During  the  progress  of  the  work  the  walls 
were  discovered  to  be  further  insufficient  snd 
additional  i)ortion8  had  to  be  removed,  occasion- 
ing increased  expense  to  plaintiff.  The  contract 
provided  that  there  should  be  no  extra  charge 
for  modifications,  unless  mutually  agreed  upon. 


Held,  that  the  contract  must  be  construed  with 
reference  to  the  condition  of  the  walls  as  left 
by  the  government,  and  when  examined  by  the 

Elaintiff  preparatory  to  making  his  bid,  and  that 
e  was  entitled  to  recover  for  the  expense  oc- 
casioned by  the  further  reduction  of  them. — 
United  States  v.  Gibbons,  109  U.  S.  200,  3  S. 
Ct  117,  27  L.  Ed.  906. 

Under  Act  Cong.  July  1,  1862,  §  6,  requiring 
the  railroad  companies  to  the  Pacific  to  trans- 
port mails,  troops,  supplies,  etc.,  **at  fair  and 
reasonable  rates  oz  compensation,  not  to  exceed 
the  amounts  paid  by  -^^ivatc  parties  for  the  same 
service,"  the  roads  are  entitled  only  to  a  quan- 
tum meruit  and  not  to  a  rate  to  be  fixed  in  the 
first  instance  by  the  company  in  the  limits  pre- 
scribed.—Union  Pac.  Ry.  Co.  v.  United  States, 
117  U.  S.  355,  6  S.  Ot  772,  29  L,  Ed.  920. 

Under  a  contract  with  D.  for  1,000,000 
pounds  of  com,  K.,  who  had  just  brought  it 
from  the  states,  delivered  63,000  pounds.  It 
was  rejected  by  the  general  commanding  (and 
D.  was  80  notified),  but  was  used  in  the  serv- 
ice, and  was  reported  to  the  commissary  gener- 
al of  subsistence  as  bought  from  D.  at  the  low- 
est market  rates,  certified  accounts  being  given 
at  D.'s  contract  price.  K.  received  and  receipt- 
ed for  the  price  of  the  com  "as  purchased  in 
open  market,  by  order,'*  etc.  The  same  day  D. 
wrote,  asking  an  extension  of  time,  if  he  were 
expected  to  deliver  the  1,000,000  pounds  exclu- 
sive of  this  63.000,  and  this  was  panted.  D. 
was  paid  in  full  for  all  else  he  debvered  under 
the  terms  of  the  contract  Held,  that  on  the 
63,000  pounds  he  had  no  claim  for  the  difference 
between  the  contract  and  the  market  price. — 
Dold  V.  United  States,  154  U.  S.  645,  14  S.  Ct. 
1187,  24  I*  Ed.  1103, 

Under  a  contract  to  pay  plaintiff  a  certain 
price  for  all  stamps  ordered  and  delivered  by  a 
certain  date,  which  amount  is  to  be  full  com- 
pensation for  everj'thing  done  under  the  con- 
tract, plaintiff  agreeing  to  keep  on  hand  stamps 
sufficient  to  meet  all  orders,  the  United  States 
is  not  liable  for  stamps  remaining  on  hand  after 
expiration  of  the  period,  though  manufai^tured 
and  stored  under  supervision  of  a  government 
agent.— Continental  Bank-Note  Co.  of  City  of 
New  York  v.  United  States,  154  U.  S.  671,  14 
S.  Ct.  1194,  26  L.  Ed.  997. 

The  approval  of  the  chief  of  engineers  of 
the  United  States  army,  required  by  a  contract 
for  constructing  a  canal,  which  contains  an  ex- 
press provision  that  the  contract,  "shall  be  sub- 
ject to  the  approval"  of  such  engineer,  is  a  fu- 
ture approval  of  the  contract  as  written,  and 
cannot  be  satisfied  by  the  engineer's  previous 
acts,  such  as  his  authorization  of  the  acceptance 
of  tne  contractor's  bid,  and  the  furnishing  of  a 
blank  on  which  to  make  the  Contract.  Judgment 
35  Ct.  CI.  199,  affirmed.— Monroe  v.  United 
States,  22  S.  Ct  444,  184  U.  S.  524,  46  L.  Ed. 
670. 

Approval,  by  the  engineer  in  charge  of  the 
work  of  constructing  a  dry  dock  for  the  United 
States,  of  the  quarry  from  which  the  sandstone 
for  the  ashlar  was  to  be  taken,  is  not  made 
final  by  the  contract  provision  that  such  stono 
must  be  **of  quality  approved  by  the  engineer," 
so  as  to  forestall  the  latter's  judgment  of  the 
stone  actually  furnished,  or  the  judgment  of 
any  "other  competent  officer  or  person  or  per- 
sons" who,  under  the  contract  mi^ht  be  desig- 
nated by  the  navy  det>artment,  with  power  to 
inspect  or  reject  any  material  deemed  unsuit- 
able for  the  purpose  intended ;  but  the  decision 
of  such  engineer  as  to  quality  is  only  final  as 
to  stone  actually  cut  and  delivered.  Judgment 
35  Ct  CI.  514,  affirmed.— United  States  v.  Bar- 
low, 22  S.  Ct  468,  184  U.  S.  123,  46  L.  Ed. 
463. 

The  expense  caused  to  contractors  engaged 
in  the  construction  of  a  dry  dock  for  the  Unit- 
ed States,  by  the  suspension  of  regular  work. 
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due  to  an  unsnccessfal  experiment  with  the 
"water  jet  system"  in  driving  piles,  undertaken 
against  their  protest,  in  ol>edience  to  an  im- 
proper order  of  the  secretary  of  the  navy,  is 
properly  allowed  as  for  extra  work,  as  well  as 
the  expenditure  in  the  experiment. — Id. 

The  additional  cost  to  contractors  engaged 
in  the  construction  of  a  dry  dock  for  the  Unit- 
ed States  of  additions  required  by  thfe  navy  de- 
partment to  be  made  in  correcting  a  mistake'  in 
the  performance  of  the  contract,  which  had  no 
relation  to  such  mistake,  but  would  have  been 
required  irrespective  thereof,  is  properly  allow- 
ed as  for  extra  work. — Id. 

A  claim  as  for  extra  work  of  the  addition- 
al cost  to  contractors  engaged  in  a  public  work 
of  replacing  defective  work  at  the  command  of 
the  engineer  in  charge,  which  has  l>een  approv- 
ed and  accepted  by  his  predecessor,  will  be  dis- 
allowed, where  the  contract  provides  that  all 
labor  and  materials  shall  be  of  the  best  kind  and 
quality,  and  subject,  not  only  to  the  approval 
of  the  engineer  at  a  particular  time,  but  to  the 
apprdval  of  any  engineer  subsequently  appoint- 
ed with  full  power  to  reject  an^  material  or 
work  which  he  may  deem  unsuitable  for  the 
purpose  intended,  and  to  cause  aujr  inferior  work 
to  he  taken  down,  and  satisfactorily  replaced  at 
the  contractors'  expense. — Id. 

The  written  undertaking  of  the  United 
States  to  take  the  fresh  beet  needed  for  army 
posts  or  camps  in  the  interior  of  Cuba  cannot 
be  extended  to  cover  the  entire  island  when- 
ever the  supply  of  refrigerator  beef  should  be 
insufficient,  because  of  a  prior  conversation  be- 
tween the  contractor  and  Commissary  General 
of  Subsistence,  in  which  that  officer  stated  that 
such  was  the  purpose  and  intent  of  the  de- 
partment.—Simpnon  V.  United  States,  26  S.  Ct. 
54,  199  U.  S.  397,  50  L.  Ed.  245. 

The  camp  at  Los  Quemados  of  the  main 
body  of  United  States  troops  in  the  vicinity  of 
Havana,  situated  about  6  or  8  miles  from  that 
city,  and  about  2^  miles  from  the  beach  of 
Marianao,  and  connected  with  both  points  by 
rail,  is  not  "situated  in  the  interior  of  the  is- 
land," within  the  meaning  of  an  agreement  on 
the  part  of  the  United  States  to  take  the  fresh 
beef  needed  at  posts  or  camps  so  situated,  made 
pursuant  to  advertisements  for  proposals,  in 
which  the  phrases  "posts  remote  from  the  sea- 
coast"  and  "posts  and  camps  in  the  interior  of 
the  island"  were  used  as  synonymous.— Id. 

The  United  States,  and  not  the  government 
of  the  Philippine  Islands,  must  be  deemed  the 
purchaser  of  paper  to  be  used  by  the  public 
printing  office  in  those  islands,  where  the  divi- 
sion of  insular  affairs,  under  an  order  of  the 
Secretary  of  War,  conducted  the  negotiations 
for  such  purchase  with  no  intimation  that  it 
was  acting  as  the  agent  for  the  government  of 
the  Philippine  Islands,  other  than  can  be  infer- 
red from  the  statement  of  the  purpose  for  which 
the  paper  was  intended,  the  contrary  inference 
being  supported  by  a  reference  to  the  "Philip- 
pine funds"  as  the  source  of  payment,  and  by 
the  subsequent  correspondence  and  dealings, 
which  showed  that  both  parties  regardoil  the 
contract  as  one  made  in  the  name  of,  and  for 
the  account  of,  the  United  States.  Judgment,  R. 
P.  Andrews  &  Co.  v.  United  States,  41  Ct. 
CI.  48,  affirmed.— United  States  v.  R.  P.  An- 
drews &  Co.,  28  S.  Ct  100,  207  U.  S.  229,  52 
L.  Ed.  185. 

The  United  States  should  be  charged  the 
oabin  rate,  with  the  usual  reduction  for  children 
under  10  years,  for  transportation  to  Spain  as 
cabin  passengers  of  the  wives  and  children  of 
Spanish  military  and  civil  officers  in  the  Philip- 
pine Islands,  under  a  contract  for  the  trans- 
portation of  such  officers  at  that  rate,  and  of 
such  other  persons  as  might  be  designated  by 
the  Secretary  of  War  at  the  steerage  rate. 
Judgment,  J.  M.  Coballos  v.  I'nited  States,  42 
Ct.  CL  318,  reversed.— J.  M.  Ceballos  &  Co.  I 


V.  United  States,  29  S.  Ct.  683,  214  U.  S.  47. 
53  L.  Ed.  904. 

All  noncombatants  except  the  wives  and 
children  of  military  and  civil  officeiB  were  em- 
braced in  the  words  "other  persons*'  in  a  con- 
tract with  the  United  States  for  the* transpor- 
tation to  Spain  at  the  cabin  rate  of  Spanish 
military  and  civil  officers  in  the  Philippine  Is- 
lands, and  at  the  steerage  rate  of  such  other 
persons  as  might  be  designated  by  the  Secre- 
tary of  War.— Id. 

Provisions  in  schedule  for  construction  of 
barges  for  the  United  States,  giving  in  detail 
the  weight  and  dimensions  of  structural  mate- 
rials, held  not  affected  by  provision  in  contract 
for  construction  of  barges  in  accordance  with 
specifications  in  such  schedule.— United  States 
V.  EUicott.  32  S.  Ct  334,  223  U.  S.  524.  56  L. 
Ed.  535,  reversing  judgment  Ellicott  Machine 
Co.  V.  United  States,  43  Ct  CI.  469. 

One  contracting  to  complete  unfinished  pub* 
lie  work  in  accordance  with  the  original  con- 
tract held  not  entitled  to  compensation  for  ex- 
tra work,  where  the  Secretary  of  the  Interior 
has  decided  against  his  claim  under  provision  in 
contract— Plumley  v.  United  States,  33  S.  Ot 
139,  226  U.  S.  545,  57  L.  Ed.  342,  modifying 
judgments  43  Ct.  CI.  266  and  45  Ct  CI.  185. 

Failure  to  comply  with  contract  for  public 
work,  providing  that  the  cost  of  changes  must 
be  agreed  on  in  writing  and  approved  by  the 
Secretarv  of  the  Interior,  defeats  claims  or  con- 
tractor for  compensation  for  extra  work. — Id. 

Obligation  to  furnish  necessary  cars  held  to 
rest  on  the  contractor  rather  than  the  govern- 
ment under  a-  contract  to  transport  and  deliver 
all  the  granite  required  for  a  public  work  to  be 
furnished  by  the  government  f.  o.  b.  on  cars  at 
the  quarry.— Graham  v.  United  States,  34  S.  Ct 
148,  231  U.  S.  474,  58  L.  Ed.  319,  affirming 
judgment  188  F.  651,  110  C.  C.  A.  465. 

The  damage  incurred  by  persons  contracting 
to  repair  a  dam  for  the  United  States,  because 
the  existing  dam  had  not  been  built  as  positive- 
ly stated  in  the  specifications,  may  be  recovered 
from  the  government,  notwithstanding  general 
language  in  other  paragraphs  of  the  specifica- 
tions that  no  claim  shall  be  made  for  any  excess 
or  deficiency,  and  that  bidders  are  expected  to 
visit  the  site  and.  ascertain  the  nature  of  the 
work.— HoUerbach  v.  United  States,  34  S.  Ct 
553,  233  U.  S.  165,  58  L.  Ed.  898,  reversing 
judgment' 47  Ct  CI,  230. 

The  extra  cost  of  inclosing  certain  machin- 
ery in  casing,  necessitated  by  the  building  of  a 
plank  walk  across  the  top  of  a  pipe,  to  protect 
the  workmen  from  high-speed  gearing,  most  be 
allowed  the  contractor  for  the  construction  of 
a  pumping  plant  for  the  government  where  the 
expense  was  made  necessary  by  the  government 
—United  States  v.  United  Engineering  &  Con- 
struction Co.,  34  S.  Ct  843,  234  U.  S.  236,  58 
L.  Ed.  1294,  affirming  judgment  United  Engi- 
neering &  Contracting  Co.  v.  United  States,  47 
Ct  CI.  489.       ^ 

A    contractor   for   a    government    pumping 

Elant  should  be  allowed  the  cost  of  repairs  from 
reaking  of  certain  pipes,  due  to  the  sudden  in- 
crease in  the  pressure  in  the  system,  caused  by 
the  government  without  notice  to  the  contractor 
and  without  his  fault— Id. 

Cost  of  duplicate  plant  erected  by  United 
States  contractor  to  provide  for  increased  de- 
liveries of  sand  made  necessary  by  his  previous 
delay  in  delivery  is  properly  b^me  by  the  con- 
tractor.—Smoot  V.  United  States,  35  S.  Ct  640, 
237  U.  S.  38.  59  L.  Ed.  829,  affirming  judgment 
48  Ct  CI.  427. 

Extra  expense  over  what  would  have  been 
necessary  had  the  materials  to  be  excavated 
been  as  represented  by  the  government  boring 
sheets  should  be  allowed  contractors  relying  on 
such  borings,  which  the  specifications  falsely 
stated  represented,  as  far  as  known,  the  ma- 
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terials  to  be  excavated.—Christie  v.  United 
States,  35  S.  Ct.  565,  237  U.  S.  234,  59  L.  Ed. 
933,  reversing  judgment  48  Ct.  CI.  293. 

The  cost  of  increased  excavation  due  to  the 
angle  of  repose  fixed  by  government  engineer 
cannot  be  allowed  contractors,  where  such  an- 
gle was  selected  from  experience  in  other  work 
and  would  have  been  adequate  but  for  extraor- 
dinary flood  conditions. — Id, 

The  United  States  is  not  liable  to  contrac- 
tors for  a  mistake  in  judgment  by  its  officer,  to 
whom  is  given  direction  of  the  work.— Id. 

Contractors  for  dams  end  locks  for  the  Unit- 
ed States  cannot  be  allowed  cost  of  excavation 
of  buried  concrete  forms  made  by  contractors 
to  recover  the  forms  for  reuse.— Id.- 

Cost  of  cofferdams  made  necessary  by  flood 
conditions  cannot  be  allowed  contractors  for 
locks  under  "extra  work**  paragraph  of  their 
specifications,  where,  under  other  paragraphs, 
all  cofferdams  were  to  be  built  by  contractors 
at  their  own  expense. — Id. 

Cost  of  last  two  of  three  unsuccessful  tem- 
porary dams  erected  by  a  public  contractor  and 
the  charges  for  superintendence  held  not  charge- 
able to  tho  United  States  under  the  contract. 
—United  States  v.  Normile,  36  S.  Ct.  122,  239 
U.  S.  344.  60  L.  Ed.  319,  reversing  judgment 
Normile,  Fastabend  &  McGregor  v.  United 
States,  49  Ct.  CI.  73.  , 

Increased  cost  of  labor  and  materials  for 
public  work  due  to  the  breaking  out  of  war 
with  Spain  held  not  chargeable  to  the  United 
States  because  of  delay  in  notifying  the  con- 
tractors that  they  could  begin  work,  where  the 
notice  was  given  in  time  to  begin  as  early  as 
contemplated.— Id. 

A  subcontractOi'  for  the  construction  of  a 
public  building  for  the  United  States  held^  not 
bound  by  provisions  contained  in  the  general 
contract  under  which  the  general  contractor 
was  obliged  to  submit  to  delays,  where  the  only 
reference  from  the  subcontract  to  the  general 
contract  related  to  another  matter. — Guerini 
Stone  Co.  v.  P.  J.  Carlin  Const.  Co.,  36  S.  Ct. 
300,  240  U.  S.  264,  60  L.  Ed.  636. 

A  provision  in  a  subcontract  for  government 
work,  relieving  the  subcontractor  from  liabili- 
ty for  liquidated  damages  in  case  of  delay  caus- 
ed by  the  general  contractor,  held  not  to  pre- 
clude reimbursement  under  another  clause  in 
the  subcontract  for  loss  attributable  to  the 
general  contractor's  failure  to  provide  materials. 
-Id. 

Any  uncertainty  as  to  whether  a  roadway 
on  plans' was  called  for  by  a  contract  for  con- 
struction of  filtration  plant  for  the  United 
States  so. as  to  entitle  contractor  to  payment 
for  work  on  such  roadway  should  be  resolved 
in  contractor's  favor,  where  engineer  in  charge 
inspected  the  work  and  directed  payment  there- 
fore as  included  in  the  contract. — White  v. 
United  States,  36  S.  Ct.  532,  241  U.  S.  149,  GO 
L.  Ed.  929,  reversing  judgment  48  Ct.  CI.  169. 

Any  ambiguity  in  specifications  for  a  founda- 
tion for  a  government  building  from  use  of 
word  "building,'*  instead  of  word  **buildings,"  in 
specifications  as  to  protection  of  adjoining  prop- 
erty, could  only  give  ground  for  dispute,  and 
the  extra  cost  of  underpinning  for  adjoining 
buildings -must  be  borne  by  the  contractor  where 
the  contract  makes  decision  of  supervising  archi- 
tect final.— Merrill-Kuckgaber  Co.  v.  United 
States,  36  S.  Ct.  662,  241  U.  S.  387,  60  L.  Ed. 
1058,  affirming  judgment  49  Ct.  CI.  553. 

^=>71.   Assignment  of  oontraets. 

See  47  Cent  Dig.  U.  S.  S  64. 

Rev.  St.  §  3737  [U.  S.  Comp.  St.  1901,  p. 
2507],  providing  that  a  transfer  of  a  contract 
by  the  person  to  whom  it  is  given  shall  annul 


it  so  far  as  the  United  States  is  concerned, 
does  not  refer  to  a  lease  of  land  to  be  used 
for  public  purposes.- Freedman's  Saving  & 
Trust  Co.  V.  Shepherd,  127  U.  S.  494,  8  S.  Ot. 
1250,  32  U  Ed.  163. 

^=»72«  Modification  or  rescission  of  eon- 
tracts* 

See  47  Cent  Dig.  U.  8.  8  65. 

The  secretary  of  the  navy  may  direct  or 
consent  to  a  change  in  a  contract  for  the  con- 
struction of  a  dry  dock  for  the  tfnited  States, 
which  he  was  authorized  by  law  to  construct, 
although  such  contract  provides  that  changes 
can  only  be  made  upon  written  order  of  the 
bureau  of  yards  and  docks,  as,  under  Rev.  St. 
U.  S.  §  420  [U.  S.  Comp.  St.  1901,  p.  239],  the 
duties  of  the  bureaus  of  the  navy  department 
are  performed  under  his  control,  and  their  or- 
ders are  considered  as  emanating  from  him,  and 
have  ''full  force  and  effect  as  such."  Judg- 
ment 35  Ct.  CI. '514,  affirmed.— United  States 
V.  Barlow;  22  S.  Ct  468,  184  U.  S.  123,  46  L. 
Ed.  463. 

'  An  order  of  the  secretary  of  the  navy  di- 
recting contractors,  against  their  protest,  to 
sink  by  the  "water  jet  system"  the  piles  re- 
quired in  the  construction  of  a  dry  dock  for 
the  United  States,  is  not  a  "change  or  modi- 
fication," within  the  meaning  of  the  contract, 
which  will  preclude  the  contractors  from  re- 
covering the  expense  incurred  in  the  unsuccess- 
ful experiment  with  such  system  because  not 
agreed  upon  in  writing  by  the  parties. — Id. 

A  change  in  the  place  of  dumping  the  spoil, 
made  when  reletting  the  contract  for  the  dredg- 
ing work  in  San  Pablo  Bay,  prevents  the  Unit- 
ed States  from  recovering  under  the  original 
contract  for  the  contractor's  default,  where,  by 
such  contract,  the  place  of  dumping  the^  spoil 
was  a  specific  requirement,  which  could'  only 
be  modified  by  written  agreement.— United 
States  V.  Axman,  34  S.  Ct.  736,  234  U.  S.  30, 
58  Ir.  Ed.  1198,  affirming  judgment  193  F.  644, 
113  C.  C.  A.  512. 

^=>73.   Performance    or    breach   of    con- 
tracts. 

See  47  Cent  Dig.  U.  S.  S  66. 

Where  claimant's  bid  to  furnish  oats  to  a 
military  station  at  a  certain  rate  was  accepted 
for  less  than  half  the  amount  for  which  bids 
were  invited,  and  the  circular  of  information  to 
bidders  advised  him  that  the  bidder  whose  pro- 
posal was  accepted  would  be  required  to  enter 
into  contract  to  perform  it,  he  will  be  presum- 
ed to  have  known  that  he  had  a  successful  com- 
petitor in  the  bidding  as  to  the  rest  of  the  oats 
needed ;  and  the  fact  that  his  contract  provid- 
ed that  he  should  supply  the  quantity  stated  in 
his  bid,  "or  such  other  quantity,  more  or  less, 
as  may  be  required,  from  time  to  time,  for  the 
wants  of  such  station,"  between  certain  dates, 
"in  such  quantities  and  at  such  times  as  the 
receiving  officer  may  require,"  will  not  justify 
the  contention  that  he  was  bound  to  deliver, 
and  the  ^United  States  to.  receive,  in  addition  to 
his  bid,  'all  the  oats  needed  at  the  station  be- 
tween the  dates  mentioned ;  and  a  refusal'  to 
receive  oats  in  excess  of  the  amount  of  his  bid 
is  not  a  breach  of  the  contract. — Merriam  v. 
United  States,  107"  U.  S.  437,  2  S.  Ct.  536,  27 
L.  Ed.  531. 

Where  a  contract  for  a  government  work 
provides  that  payment  shall  not  be  made  there- 
for until  an  agent,  designated  by  the  United 
States,  has  certified,  after  inspection,  "that  it 
was  in  all  respects  as  contracted  for,"  and  the 
agent  so  appointed  expressly  refuses  the  certifi- 
cate, on  the  ground  that  neither  material  nor 
workmanship  is  such  as  the  contract  requires, 
the  contractor  cannot  recover  therefor,  in  the 
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absence  of  fraud  or  Bach  vivoBB  mistake  as  would 
imply  bad  faith,  or  a  faflure  to  exercise  honest 
judgment  by  the  inspector.— Sweeney  v.  Unit- 
ed States,  109  U.  S.  618,  8  S.  Ct,  344,  27  L. 
Ed.  1053. 

The  obligations  of  a  contract  for  a  public 
work,  so  far  as  applicable  to  a  case  of  the  con- 
tractor's default,  including  the  right  reserved 
to  the  government  to  secure  some  one  else  to 
complete  the  work,  and  charge  the  original 
contractor  with  the  reasonable  difference  in 
cost,  remained  in  force  after  the  government, 
exercising  its  option,  declared  the  contract  null 
and  void  for  the  contractor's  failure  to  per- 
form, without  prejudice  to  its  right  to  recover 
for  defaults  therein  or  violations  thereof. — 
United  SUtes  v.  McMullen,  32  S.  Ct.  128. 
222  U.  S.  460,  56  D.  Ed.  269,  reversing  judg- 
ment McMullen  v.  United  States,  167  F.  460, 
as  C.  C.  A.  96. 

The  right  of  the  government  under  a  con- 
tract for  a  public  work  to  charge  the  contrac- 
tor with  the  reasonable  difference  in  cost  in 
case  of  a  reletting  after  his  default  is  not  de- 
feated because  this  second  contract  does  nort 
appear  to  have  completed  the  work  intended  to 
be  accomplished  by  the  first,  where  the  work 
done  under  the  new  contract  was  work  which 
the  first  contractor  had  agreed  to  perform.— Id. 

One  contracting  to  build  a  jetty  in  a  harbor 
with  crest  blocks  to  be  put  in  place  on  the  jet- 
ty as  the  work  proceeds  held  not  entitled  to  re- 
lief by  refusal  of  agent  of  the  United  States  in 
charge  to  permit  laying  of  the  blocks,  unless 
refusal  is  the  result  of  fraud  or  ^oss  mistake.— 
Ripley  v.  United  States,  32  S.  Ct  352,  223  U. 
S.  605,  750,  56  L.  Ed.  614. 

Contractor  for  construction  of  jetty  in  a 
harbor,  crest  blocks  to  be  put  in  place  when  in 
the  judgment  of  the  United  States  agent  it  was 
proper,  held  not  to  lose  his  right  to  damages 
from  the  refusal  to  allow  them  to  be  laid  be- 
cause of  provisions  of  inspection  by  another  in- 
spector in  making  his  decision  final. — Id. 

Strict  construction  by  inspector  under  con- 
tract for  construction  of  a  jetty  in  a  harbor  so 
as  to  reject  stones  not  measuring  up  to  the  re- 
(luirements  held  not  to  entitle  the  contractor  to 
damages  from  such  rejection. — Id. 

Decision  of  chief  of  engineers  in  allowing 
or  disallowing  items  for  expenses  of  inspection 
in  the  construction  of  a  jetty  during  suspension 
of  work  because  of  yellow  fever  epidemic  held 
conclusive  on  the  court  in  the  absence  of  fraud 
or  gross  mistake. — Id. 

Damages  by  delay  are  not  recoverable  from 
the  Unit^  States  by  a  contractor  for  public 
work  failing  to  notify  Secretary  of  the  Interior 
when  delay  occurred,  as  required  by  the  con- 
tract.—Plumley  v.  United  States.  33  S.  Ct. 
139,  226  U.  S.  545,  57  L.  Ed.  342,  modifying 
judgments  43  Ct.  CI.  266,  and  45  Ct.  CI.  185. 

Defendant  in  suit  on  the  bond  of  a  public 
contractor  to  transport  granite  for  a  public 
work  has  no  ground  for  complaint  of  an  in- 
struction to  find  in  his  favor,  if  the  jury  deter- 
mine that  the  rough  stone  furnished  by  the 
government  did  not  comply  with  the  stipulation 
that  it  should  be  furnished  in  "net  dimension 
blocks*'  as  they  find  the  meaning  was  imder- 
stood  by  the  parties. — Graham  v.  United  States, 
34  S.  Ct.  148,  231  U.  S.  474,  58  L.  Ed.  319, 
affirming  judgment  188  F.  651,  110  C.  C.  A. 
465. 

A  contractor  who  unreasonably  delays  a 
public  work  under  a  supplemental  contract  fix- 
ing no  definite  time  for  performance  cannot  be 
charged  by  the  rule  of  the  original  contract 
stipulating  liquidated  damages  for  delay,  where 
the  work  was  delayed  under  the  original  con- 
tract by  the  government's  fault.— United  States 


V.  United  Engineering  &  Construction  Co.,  34  S. 
Ct.  843,  234  U.  S.  236,  58  L.  Ed.  1294,  affirm- 
ing judgment  United  Engineering  &  Contracting 
Co.  V.  United  States,  47  Ct.  Cl.  489. 

Oral  waiver  by  the  Quartermaster  General 
of  the  United  States  Army  of  the  time  limit  in 
a  contract  for  construction  of  a  vessel  is  not 
forbidden  by  Act  June  2,  1862,  requiring  con- 
tract for  military  supplies  to  be  in  writing.— 
Maryland  Steel  Co.  of  Baltimore  County  v. 
United  States,  35  S.  Ct.  190,  235  U.  S.  451.  59 
L.  Ed.  312,  reversing  judgment  Maryland  Steel 
Co.  V.  United  States,  48  Ct.  Cl  50. 

The  failure  of  a  general  contractor  for  gov- 
ernment work  to  provide  a  foundation  on  which 
a  subcontractor's  work  was  to  be  superimpos- 
ed held  a  failure  to  provide  labor  and  materials 
within  the  meaning  of  the  subcontract,  entitling 
the  subcontractor  to  reimbursement  for  loss  by 
resulting  delay.— Guerini  Stone  Co.  v.  P.  J. 
Carlin  Const.  Co.,  36  S.  Ct  300,  240  U.  8. 
264,  60  L.  Ed.  636. 

A  provision  in  a  subcontract  that  the  gener- 
al contractor  will  reimburse  the  subcontractor 
for  loss  resulting  from  delay  in  furnishing  labor 
and  materials  entitles  the  subcontractor  to  re- 
imbursement, where  the  delay  is  attributable  to 
ihe  action  of  the  government — Id. 

Delay  in  the  performance  of  a  contract  to 
manufacture  armor  plate,  due  to  a  lack  of 
knowledge  of  the  necessary  scientific  process, 
was  not  due  to  "unavoidable  causes,  such  as 
fires,  storms,  labor  strikes,  actions  of  the  Unit- 
ed States,  etc.,"  so  as  to  entitle  the  contractor 
to  a  credit  on  liquidated  damages.>-Camegie 
Steel  Co.  V.  United  States,  36  S.  Ct  342,  240 
U.  S.  156,  60  L.  Ed.  576,  affirming  judgment 
49.  Ct  Cl.  403. 

Encountering  of  submerged  forest  in  ex- 
cavating a  channel  for  the  United  States  Held 
not  to  relieve  contractor  from  liability  to  pay 
liquidated  damages  and  additional  costs  of  in- 
spection if  the  work  is  not  finished  in  time, 
where  chief  engineer  refused  to  sanction  any 
extension  of  time.— Maryland  Dredging  Ik  Con- 
tracting Co.  V.  United  States,  36  S.  Ct  545, 
241  U.  ^.  184,  60  L.  Ed.  945,  affirming  judg- 
ment 49  Ct  Cl.  710. 

^s»74.  Riglits  and  remedies  of  oontrae- 
tor  and  sureties. 

See  47  Cent.  Dig.  U.  S.  |  57. 

The  contractor  for  a  public  work  must 
bear  the  loss  occasioned  during  a  typhoon  by 
the  pressure  of  the  rock  revetment  and  the  ac- 
tion of  wind  and  waves,  although  the  storm 
would  have  done  no  damage  had  not  the  struc- 
ture been  previously  weakened  by  a  displace- 
ment of  bulkhead  and  revetment  by  pressure 
from  the  inside  fill,  where  the  extent  of  the 
government's  liability  under  the  contract  was 
expressly  restricted  to  paying  for  the  repair  of 
any  break  caused  by  pressure  resulting  from 
the  mud  fill,  and  the  contractor's  responsibility 
expressly  covered  damage  to  the  bulkhead  or 
revetment  arising  from  wave  action,  or  from 
pressure  of  the  revetment  against  the  timber 
structure.— Atlantic,  Gulf  &  Pacific  Co.  v.  Gov- 
ernment of  Philippine  Islands,  31  S.  Ct  138, 
219  U.  S.  17,  65  li.  Ed.  70, 

A  contract  prepared  by  the  Bureau  of  Sup- 
plies and  Accounts,  under  Rev.  St  |  3744 
(Comp.  St  1913,  §  6895),  upon  requisition  of 
the  Bureau  of  Equipment,  should  be  reformed 
by  the  Court  of  Claims  by  striking  out  a  clause 
which  the  latter  bureau  had  agreed  should  be 
omitted,  but  which  was  inserted  through  inad- 
vertence, though  the  contractor  signed  without 
careful  reading.— Ackerlind  v.  United  States, 
36  S.  Ct  4.'?8,  240  U.  S.  531,  60  L.  Ed.  783. 
reversing  judgment  49  Ct  Cl.  635. 
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^=s>75.  Biclits   and   remedies   of   United 
States  on  eoatraets  in  generaL 

See  47  Cent.  Dig.  U.  8.  |  17. 

The  excess  cost  of  completing  a  public 
work,  ]*ecoverable  by  the  United  States  un- 
der the  contract  in  casie  of  the  failure  of  the 
contractor  to  "complete  this  contract  as'  spec- 
ified and  agi'eed  upon,"  cannot  be  recover- 
ed where  there  was  time  enough  left  to  com- 
plete the  work  within  the  limit  set  by  the 
tx)n tract  when  the  government  engineer  gave 
the  written  notice  of  annulment  for  failure  to 
prosecute  the  work  "faithfully  and  diligently," 
provided  for  by  another  clause  in  the  contract, 
under  which  was  incurred  only  a  forfeiture  of 
reserved  percentages,  and  money  due.— (1911) 
United  States  v.  O'Brien,  31  S.  Ct.  406,  220 
V.  S.  321,  55  L.  Ed.  481,  affirming  judgment 
(1908)  163  F.  1022,  89  C.  C.  .A.  664. 

Waiver  of  Quartermaster  General  of  the^ 
X'nited  States  Army  in  his  discretion  of  the 
time  limit  in  a  contract  for  construction  of  a 
vessel  carries  with  it  a  release  of  any  claim  by 
the  government  for  liquidated  damages  under  the 
contract  for  such  delay  after  the  waiver.— Mary- 
land Steel  Co.  of  Baltimore  County  v.  United 
States,  35  S.  Ct.  190,  235  U.  S.  451,  59  L.  Ed. 
312,  reversing  judgment  Maryland  Steel  Co.  v. 
I'nited  States,  48  Ct  CI.  50. 

Interest  fro^  the  date  when  a  building 
should  have  been  completely  finished  should  be 
allowed  to  the  government  on  advance  payments 
made  to  the  defaulting  contractor.— United 
States  V.  United  States  Fidelity  &  Guaranty 
Co.,  35  S.  Ct.  298,  236  U.  S.  512,  69  Jj.  Ed. 
696,  affirming  judgment  United  States  Fidelity 
&  Guaranty  Co.  v.  United  States,  194  F.  611, 
116  C.  a  A.  187. 

Delay  of  several  years  in  pressing  govern- 
ment's claim  for  return  of  advance  payments  to 
a  contractor  for  a  public  building  who  fraudu- 
lently departed  from  the  contract  was  not  a 
waiver  of  the  right  to  interest  from  the  date 
when  the  work  should  have  been  fini&hed.— Id. 

^s>76.  Priority  of  United  States  urn  cred- 
itor. 

See  47  Cent.  Dig.  U.  8.  |  68. 

The  national  bank  act  is  a  complete  system 
of  law  for  the  formation  and  government  ot  such 
banks.  The  provisions  for  the  security  of  their 
circulation  by  a  deposit  of  bonds,  under  Rev.  St. 
ff  5167,  5171  [U.  S.  Comp.  St.  1901,  p.  3471], 
giving  the  United  States  a  lien  on  all  the  assets 
of  the  bank  to  reimburse  them  for  any  deficiency 
after  a  sale  of  the  bonds,  and  the  authority  of 
the  secretary  of  the  treasury  to  require  security 
for  public  moneys  deposited,  under  Id.  §  5497 
[U.  S.  Comp.  St.  1901.  p.  3707],  and  the  pro- 
vision for  the  distribution  of  the  entire  assets 
of  an  insolvent  bank,  under  Id.  f  5236  [U.  S. 
Comp.  St.  1901,  p.  3508],  withofut  any  prefer- 
ence to  the  United  States,  except  the  reimburse- 
ment for  advances  in  redeeming  the  circulation, 
provided  for  in  Id.  §  5167,  have  the  effect  to 
withdraw  national  banks  from  the  general  pro- 
vision of  Rev.  St.  §  3466  (U.  S.  Comp.  St.  1901, 
p.  2314],  giving  the  United  States  a  priority 
over  the  claims  of  other  creditors  against  the 
estate  of  an  insolvent  debtor;  and  where  postal 
and  money-order  funds  have  been  deposited  by 
a  deputy  postmaster,  without  security,  in  a  bank 
which  subsequently  becomes  insolvent,  a  bill 
by  the  United  States,  claiming  a  priority  over 
other  creditors,  will  be  dismissed. — Cook  Coun- 
ty Nat.  Bank  v.  XJnited  States,  107  U.  S.  445, 
2  S.  Ct.  561,  27  L.  Ed.  537. 

The  lien  of  the  federal  government  for  par- 
tial payments,  reserved  in  a  contract  for  the 
construction  of  a  revenue  cutter,  in  accordance 
with  the  joint  resolution  of  Congress  of  May 
6,   1894,    No.   24    (28    Stat.   582,    583    [U.    S. 


Comp.  St.  1901,  p.  2425]),  which  merely  directs 
how  contracts  thereafter  made  shall  provide 
with  reference  to  liens  upon  such  vessels,  is  one 
created  only  by  the  terms  of  the  contract,  and 
is  not  an  express  statutory  lien  by  authority  of 
the  United  States,  which  would  be  superior  to 
any  asserted  rights  under  the  Uen  laws  of  a 
state.— (1910)  United  States  v.  Anson  la  Brass 
&  Copper  Co.,  31  S.  Ct.  49,  218  U.  S.  452,  54 
L.  Ed.  1107,  modifying  judgment  S.  H.  Hawes 
&  Co.  V.  Wm.  R.  Trigg  Co.  (1909)  65  S.  E.  538, 
110  Va.  166. 

The  lien  for  i>artial  payments,  reserved  by 
the  federal  government  in  a  contract  for  t\w 
construction  of  a  vessel,  cannot  be  deemed  to 
be  intended  to  be  superior  to  those  of  contrac- 
tors for  labor  and  material  who  have  contribut- 
ed to  the  work,  where  the /contract  required  n 
bond  to  be  given,  conditioned  for  the  faithful 
performance  of  the  contract,  and  the  prompt 
payment  to  other  persons  supplying  labor  and 
materials  in  the  prosecution  of  the  work. — ^Id. 

^=:»78.   Torts. 
See  47  Cent.  Dig.  U.  8.  I  82. 

The  United  States,  while  they  may  be  sued, 
as  on  an  implied  contract,  for  the  value  of  .land 
actually  appropriated  to  public  use,  when  the 
title  of  plaintiff  is  admitted,  are  yet  not  subject 
to  such  suit  when  plaindfiTs  title  has  never 
been  acknowledged,  but,  on  the  contrary,  the 
government  pleads  that  it  has  a  paramount  right 
to  use  the  lands;  for,  in  the  latter  case,  the  in- 
jury, if  any,  constitutes  a  tort  by  the  govern- 
ment agents,  for  which  the  United  States  is  n<>t 
suable.— Hill  v.  United  States,  149  U.  S.  593, 
13  S.  Ct.  1011,  37  U  Ed.  862,  reversing  judg- 
ment 39  F.  172. 

The  government  of  the  United  States  is  not 
liable  for  the  wrongful  act  of  the  register  of 
the  United  States  treasury  in  permitting  a 
transfer  of  registered  bonds  of  the  United  States 
belonging  to  a  trust  estate  on  insufficient  evi- 
dence of  authority  in  the  holder  to  demand  the 
transfer. — German  Bank  of  Memphis  v.  United 
States,  148  U.  S.  573,  13  S.  Ct.  702,  37  L.  Ed. 
564. 

m.   FISCAI.    MANAGEMENT,    PUBLIC 
DEBT,  AND  SECURITIES. 

Assignment  of  unallowed  claims  by  bankrupt, 
see  Bankruptcy,  ^=:»172. 

^=>81.   Golleotion  and  ovstody  of  funds. 

See  47  Cent.  Dig.  U.  8.  |  64. 

Act  Cong.  June  23,  1836  (5  Stat.  55),  pro- 
vided that  the  surplus  above  $5,000,000  which 
should  be  in  the  treasury  January  1,  1837, 
should  be  deposited  with  the  states  in  four  in- 
stallments, subject  to  be  withdrawn  at  the  pub- 
lic need.  Three  installments  were  duly  paid,  but 
the  payment  of  the  fourth  was  postponed  by  act 
of  congress  until  January  1,  1839.  At  that 
date  there  was  not  a  sufficient  surplus  in  the 
treasury  with  which  to  pay  the  installment,  and 
no  part  thereof  was  deposited  with  the  states. 
Heldj  that  the  duty  of  the  secretary  in  1839 
was  to  pay  the  installment  if  there  was  a  suffi- 
cient surplus,  but  that,  as  he  was  unable  then 
to  make  the  payment,  the  obligation  expired,  and 
he  could  not  be  compelled  at  any  subsequent  time 
to  do  so  unless  authorized  thereto  by  further 
legislation.— Ex  parte  Commonwealth  of  Vir- 
ginia, 111  U.  S.  43,  4  S.  Ct.  333,  28  I/.  Ed.  346. 

(^=»S5.  Appropriations. 

See  47  Cent.  Dig.  U.  S.  S  66. 

The  claim  of  sugar  producers  to  be  paid  the 
amount  of  bounties  allowed  by  Act  Oct.  1,  1890, 
c.  124^1,  Schedule  E  (26  Stat.  583),  in  spite  of 
the  repeal  of  this  act  August  19,  1894,  which 
forbade  the  payment  of  bounties,  was  such  an 
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equitable  and  honorable  obligation  on  the  part 
or  the  government  as  to  authorize  the  appropri- 
ation by  congrress  of  money  for  the  payment  of 
such  bounties,  the  producers  having  in  good 
faith  acted  in  reliance  on  the  former  act. — 
United  States  v.  Realty  Co..  163  U.  S.  427,  16 
S.  Ct.  1120,  41  L,  Ed.  215. 

Public  funds  are  not  unconstitutionally  ap- 
propriated for  private  use  by  Act  Feb.  12,  1901, 
cc,  353,  354,  31  Stat  767.  774,  and  Act  Feb. 
28,  1903,  c.  856,  32  Stat  909,  for  the  elimina- 
tion of  grade  crossings,  and  for  a  union  railway 
station  in  the  District  of  Columbia,  which  pro- 
vide for  the  payment  to  the  railway  companies 
of  a  sum  of  money  to  be  raised  by  a  levy  on 
the  taxable  property  of  the  district  in  consid- 
eration of  the  removal"  of  railroads  from  their 
present  location,  and  of  large  expenditures  of 
money  by  the  railway  companies,  and  the  sur- 
render by  them  of  substantial  rights.  Decree 
25  App.  D.  C.  221,  affirmed— Millard  v. 
Roberts,  26  S.  Ct.  674,  202  U.  S.  429,  50  U  Ed. 
1090. 

(^=:>90.  Treasury  notes,  eertlfioates,  and 
oilier  '  seonrltles  Intended  to 
clrenlate   as  money. 

See  47  Cent.  Dig.  U.  S.  S  70. 

Act  Cong.  May  31,  1878.  c.  146,  20  Stat  87 
[U.  S.  Comp.  St.  1901.  p.  23971,  providing  that 
notes  of  the  United  States  issued  during  the 
War  of  the  Rebellion,  under  acts  of  congress 
declaring  them  to  be  legal  tender  in  payment 
of  private  debts,  and  since  the  close  of  the  war 
redeemed  and  paid  in  -gold  coin  at  the  treasury, 
shall  be  reissued  and  kept  in  circulation,  is 
constitutional,  under  the  express  power  to  bor- 
row money  and  the  power  incidental  thereto  to 
provide  a  national  currency. — Tiegal  Tender 
Cases,  110  U.  S.  421,  4  S.  Ct  122,  28  L.  Ed. 
204. 

^=391.  Bonds. 

See  47  Cent  Dig.  U.  S.  S  71. 

The  5-20  bonds  issued  under  the  authority 
of  Act  March  3,  1865,  provided,  in  conformi- 
ty to  such  act,  that  they  were  "redeemable  at 
the  pleasure  of  the  United  States  after  the  1st 
day  of  July,  1870,  and  payable  on  the  Ist  day 
of  July,  1885."  In  conformity  with  Act  Cong. 
July  14,  1870,  providing  for  redemption  of 
such  bonds,  and  that  the  effect  of  calling  such 
bonds  for  redemption  would  be  that,  in  three 
months  after  the  date  of  such  call,  interest  on 
the  bonds  would  cease,  notice  was  given  in  1878 
that  certain  5-20  bonds  would  be  redeemed. 
Hcldf  that  the  effect  of  such  call  was  simply  to 
make  such  bonds  payable  on  demand,  without 
interest,  after  the  maturity  of  the  call;  and 
that  after  the  expiration  of  the  three  months, 
and  until  the  1st  of  July,  1885,  such  ooncjs  re- 
tained the  character  of  negotiable  instruments, 
bona  fide  purchasers  of  which  would  be  pro- 
tected.—Morgan  V.  United  States,  113  U.  S.  476, 
5  S.  Ct.  588,  28  L.  Ed.  1044. 


IV.   GI.AIMS   AGAINST   UNITED 

STATES. 

Attorney's  fees,  contract  for  division,  see  At- 
torney and  Client,  ^=»151. 

Jurisdiction  of  court  of  claims,  see  Courts, 
448,  449. 

Jurisdiction  of  district  courts,  see  Courts, 
426. 

Mandamus    to    compel    ascertainment    of,    see 
Mandamus,  ^=>101. 

^=:»93.   Nature  and  gronnds  in  s^neral. 

See  47  Cent  Dig.  U.  S.  SS  72,  77. 

Land  was  condemned  for  the  use  of  the 
government,  and  the  entire  value  of  the  con- 
demned land  was  paid  out  under  order  of  court 
to  tlic  heirs  of  the  last  tenant  under  a  prior  con- 
fiscation sale,  neither  the  owner  in  fee  nor  his 


heirs  appearing.  Held,  that  if  there  wss  any 
error  in  such  payment  the  United  States  was  not 
chargeable  therewith,  since  the  court  was  not 
the  agent  of  the  government  in  such  paynient 
and  the  government  was  under  no  obligation  to 
see  that  the  money  was  properly  distributed.— 
United  States  v.  Dunnington,  146  U.  S.  338. 
13  S.  Ct.  79,  36  I^  Ed.  996,  modifying  judg- 
ment Wallach  v.  Van  Riswick,  92  U.  S.  2C&,  23 
L.  Ed.  473. 

^ss>9i.  Statutory  proTisions. 

See  47  Cent  Dig.  U.  S.  S  73. 

Any  objections  to  the  award,  made-  by  the 
senate  in  the  matter  of  certain  claims  of  the 
Choctaw  Nation  submitted  to  it  under  the 
treaty  of  1855  (11  Stat.  611),  are  done  away 
with  by  the  subsequent  acts  of  March  2,  1861 
(12  Stat  238),  and  of  June  23,  1874  (18  Stat 
230),  which  recognize  the  validity  of  the  award 
— the  former  by  ordering  a  payment  on  account 
of  the  claim  of  the  Choctaws  under  certain  "ar- 
ticles of  the  treaty"  of  1855,  which  treaty  mere- 
ly provided  for  a  reference  to  the  senate  of  'the 
claims  made  under  previous  treaties,  for  set- 
tlement thereof;  and  the  latter,  by  providing 
for  the  ascertainment  of  amounts  due  under  that 
treaty.— Choctaw  Nation  v.  United  States,  119 
U.  S.  1,  7  S.  Ct  75,  30  L.  Ed.  306. 

The  fact  that  congress  has  passed  special 
acts  allowing  specified  claims  does  not  thereby 
make  tlie  irnifed  States  liable  for  aU  similar 
claims.— United  States  v.  Jones,  121  U.  S.  89,  7 
S.  Ct.  850,  30  Ia  Ed.  861. 

Congress  will  not  be  deemed  to  have  in* 
tended  to  revive  the  act  of  March  3,  1863  (12 
Stat.  820,  c.  120),  providing  for  the  recovery 
by  its  owner,  under  certain  conditions,  of  the 
value  of  property  captured  or  abandoned  during 
the  Rebellion,  by  enacting  the  substance  thereof 
in  an  act  providing  for  the  adjustment  of  a 
particular  claim  of  that  nature,  where .  it  has 
not,  anywhere  in  such  act,  expressed  that  inten- 
tion.—Austin  V.  United  States,  155  U.  S.  417,  15 
S.  Ct.  167,  39  L.  Ed.  206,  aflirming  judgment 
25  -Ct  CI.  437. 

Claims  against  the  United  States  not  enu- 
merated in  the  sundry  civil  appropriation  act  of 
March  4,  1907,  making  the  appropriation  for 
payment  in  certain  classes  of  cases  of  the 
amounts  certified  to  be  due  by  the  treasury  are 
not  embraced  by  a  clause  providing  that  in  all 
cases  so  certified  the  accounting  officers  shall 
follow  the  decisions  of  the  United  States  Su- 
preme Court  or  the  Court  of  Claims  in  stat- 
ing balances  after  the  time  for  appeal  has  ex- 
pired without  regard  to  former  settlements  by 
their  predecessors,  whether  this  clause  be  re- 
garded as  a  proviso  or  not — Pennington  v.  Unit- 
ed States,  34  S.  Ct.  269,  231  U.  S.  631,  58  U 
Ed.  410,  affirming  judgment  48  Ct  CI.  408. 

^7995.   Glaims  founded  on  eontraot* 

See  47  Cent  Dig.  U.  S.  |  74. 

A  contract  to  furnish  the  quartermaster'^ 
department  all  the  transportation  needed  be- 
tween certain  points,  at  certain  rates  for  mili- 
tary, Indian,  and  government  stores,  will  not 
justify  a  claim  for  compensation  for  Indian 
supplies  never  in  the  charge  of  the  quartermas- 
ter's department  for  transportation,  but  trans- 
ported under  a  contract  by  another  person  with 
the  commissioner  of  Indian  affairs,  though,  dur- 
ing the  time,  some  Indian  suppUes  are  delivered 
by  the  commissioner  to  the  quartermaster's  de- 
partment and  by  it  turned  over  to  claimant  for 
transportation  under  his  contract — Haxlett  v. 
United  States,  115  U.  S.  291,  6  S.  Ct  48,  29 
L.  Ed.  382. 

The  owners  of  a  building  who  have  receiv- 
ed the  entire  sums  which  Congress  has  from 
year  to  year  appropriated  as  full  compensation 
for  the  rent  of  quarters  secured  for  the  Civil 
Service  Commission  by  the  Secretary  of  the  In- 
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tenor.  In  the  discharge  of  his  duty  under  Act 
Jan.  16,  1883,  c.  27,  22  Stat  403  (U.  S.  Gomp. 
St.  1901, , p.  1217))  cannot  maintain  suit  against 
the  government  under  Act  March  3,  1887,  c.  359, 
24  Stat.  505  (U.  S.  Gomp.  St  1901,  p.  752),  to 
recover  the  difference  between  such  sums  and 
the  fair  rental  value  of  the  building,  including 
the  basement,  which  was  used  without  couHent, 
on  the  theory  that  the  claim  is  founded  either 
upon  a  contract,  express  w  implied,  or  upon  the 
constitutional  obligation  to  make  just  compen- 
sation for  private  property  taken  for  public  use, 
in  view  of  Rev.  St  U.  "S.  Sf  3679,  3732  (U.  S. 
Comp.  St  1901,  pp.  2454,  2504),  providing  re- 
spectively that  "no  department  of  the  govern- 
ment shall  expend  in  any  one  fiscal  year  any 
sum  in  excess  of  appropriations  made  by  Con- 
gress for  that  fiscal  year,  or  involve  the  govern- 
ment in  any  contract  for  the  future  x)ayment  of 
money  in  excess  of  such  appropriations,"  and 
that  *'no  contract  or  purchase  on  behalf  of  the 
United  States  shall  be  made  unless  the  same  is 
authorized  by  law,  or  is  under  an  appropriation 
adequate  to  its  fulfillment,**  and  of  Act  Cong. 
June  22,  1874,  c.  388,  18  Stat  133,  and  Act 
Cong.  March  3,  1877.  c.  106,  19  Stat  363.  370 
(U.  S.  Comp.  St  1901,  p.  2514),  prohibiting 
contracts  for  the  rental  of  property  for  govern- 
ment purposes  until  an  appropriation  therefor 
shall  have  been  made  in  terms  by  Congress. — 
(1910)  Hooe  V.  United  States,  31  S.  Ct  85,  218 
U.  S.  322,  54  L.  Ed.  1055,  affirming  judgment 
-a908)  43  Ct.  CI.  245. 

Lack  of  statutory  authority  of  the  Post- 
master General  to  contract  for  the  purchase  of 
pneumatic  transportation  devices  is  fatal  to  a 
claim  asserting  a  purchase  by  the  Postmaster 
General  of  claimant's  inventions  pertaining 
thereto.— Beach  v.  United  States,  33  S.  Ct.  20, 
226  U.  S.  243,  57  L.  Ed.  205,  affirming  judg- 
ment 41  Ct.  CI.  110. 

The  retention  by  the  Postmaster  General  of 
a  proposal  by  the  patentee  of  an  invention  for 
pneumatic  transportation  without  in  terms  re- 
jecting it  held  not  a  purchase  under  an  express 
agreement  to  pay  the  sum  mentioned  as  con- 
sideration, where  the  proposal  was  in  response 
to  an  advertisement  stating  that  the  Postmaster 
had  no  authority  to  contract  for  such  purchase, 
and  where  such  proposal  was  not  an  assignment 
of  the  patents.— Id. 

The  United  States  is  not  suable  in  the 
Court  of  Claims  for  injuries  to  a  vessel  charter- 
ed foi^  military  purposes,  where  the  injuries 
were  received  while  performing  services  outside 
the  contract  on  compulsion  of  government  of- 
ficers.—New  Orleans-Belize  Royal  Mail  &  Cent 
American  S.  S.  Co.  v.  United  States,  36  S.*  Ct 
76,  239  U.  S.  202,  60  L.  Ed.  227. 

^=»06.   Claims  founded  on  tort  in  s^n- 
eraL 

See  47  Cent.  Dig.  U.  8.  |  76. 

A  person  who  by  the  connivance  of  a  clerk 
in  the  office  of  an  assistant  treasurer  of  the 
United  States,  had  unlawfully  obtained  from 
that  office  money  belonging  to  the  United  States, 
to  replace  it  paid  to  the  clerk  money  which  he 
obtained  by  fraud  from  a  bank.  Held, 'that,  the 
clerk  having  had  no  knowledge  of  the  means  by 
which  the  latter  money  was  obtained,  the  Unit- 
ed States  were  not  liable  to  refund  the  money 
to  the  bank.— State  Nat.  Bank  v.  United  States, 
114  U.  S.  401,  5  S.  Ct  888,  29  L.  Ed.  149,  dis- 
tinguishing United  States  v.  State  Bank,  96  U. 
S.  30,  24  L.  Ed.  647. 

The  United  States  have  never,  either  by  the 
act  of  March  3,  1887,  24  Stat.  506,  c.  359  [U. 
S.  Comp.  St  1901.  p..  752],  or  by  any  other  law, 
permitted  themselves  to  be  sued  for  torts  com- 
mitted by  their  officers,  as,  for  instance,  a  tres- 
pass on  i)rivate  lands;  and  the  settled  distinc- 
tion in  this  respect  cannot  be  evaded  by  framing 


the  dalm  so  as  to  count  on  an  implied  contract 
to  compensate  for  use  and  occupation. — Hill  v. 
United  States,  149  U.  S.  593,  13  S.  Ct  1011, 
37  L.  Ed.  862,  reversing  judgment  (C.  C.)  39  F. 
172. 

^=»97.  Use  or '  infringement  of  patents. 

See  47  Cent  Dig.  U.  S.  S  76. 

The  mere  fact  of  the  use  of  a  patented  pro- 
cess in  the  construction  of  a  pavement  by  a 
contractor  with  the  government  did  not  justify 
a  claim  that  the  government,  by  accepting  and 
using  the  completed  structure,  had  appropriated 
any  property  of  the  patentee. — Schillinger  v. 
United  States,  155  U.  S.  163,  15  S.  Ct  85,  39 
L.  Ed.  108,  affirming  judgment  24  Ct  CI.  278. 

On.  trial  of  a  claim  against  the  United 
States  based  on  a  patent  for  "improvement  in 
breech-loading  firearms,"  it  appeared  that  a  cer- 
tain board  of  military  officers  recommended  the 
adoption  of  the  ^n  having  the  patented  device 
owned  by  plaintiff,  and  which  it  proposed  to 
such  board  to  furnish  at  prices  specified;  and 
that  the  government  never  bought  any  •guna 
from  it.  and  never  manufacture^  a  gun  after 
the  mooel  recommended  by  such  board.  Held, 
that  the  claim  was  properly  disallowed. — ^United 
States  V.  Berdan  Firearms  Mfg.  Co.,  156  U.  S. 
552,  15  S.  Ct  420,  39  L.  Ed.  530. 

One  S.,  a  patentee  of  street  letter  boxes, 
contracted  to  furnish  them  to  the  post  office  de- 
partment, but  the  boxers  proved  unsatisfactory 
in  use.  The  postmaster  general  himself  then 
devised  a  new  box,  and  made  a  new  contract 
for  four  years,  superseding  the  old  one,  under 
which  S.  modeled  and  manufactured  the  new 
boxes.  Just  before  the  expiration  of  the  four 
years,  S.  applied  for  a  patent  on  the  new  boxes, 
whereupon  the  postmaster  general,  by  letter  to 
the  commissioner  of  patents  protested  against 
the  allowance  of  any  patent,  and  stated  the 
facts  in  relation  to  the  new  box.  After  the  ex- 
piration of  the  contract,  the  boxes  were  procur- 
ed from  others.  A  patent  was  finally  issued  on 
the  application  to  an  assignee  thereof,  but  not 
until  October  27,  1891,  and  thereupon  such  as- 
signee sued  in  the  court  of  claims  to  recover  a 
certain  amount  for  each  box  furnished  after  the 
expiration  of  the  four  years,  alleging  an  implied 
contract  by  the  United  States  to  pay  therefor. 
Held  Uiat,  even  if  a  patentee  may  sue  foe  al- 
leged infringements  committed  before  the  issu- 
ance of  his  patent,  there  was  no  merit  in  the 
claim,  as  the  patentee  was  not  the  inventor  of 
the  box,  and  as  the  same  had  been  in  use  for 
more  than  two  years  before  the  application. — 
Kirk  V.  United  States,  163  U.  S.  49,  16  S.  Ct 
911,  41  L.  Ed.  66. 

An  implied  contract  to  pay  for  the  use  of 
a  patent,  arises  out  of  its  use  by  the  United 
States  with  the  patentee's  consent. — (1912) 
United  States  v.  Soci6t6  Anonyme  des  Anciens 
Etablissements  Gail,  32  S.  Ct  479,  224  U.  S. 
309,  56  L.  Ed.  778,  affirming  judgment  Soci«t6 
Anonyme  des  Anciens  Etablissements  Call  y. 
United  States  (1907)  43  Ct  Gl.  25. 

Harvey  process  of  treating  armor  plate  and 
not  the  method  described  in  the  patent  was  cov- 
ered by  contract  by  which  the  United  States 
agreed  to  pay  royalty  on  all  armor  plate  treated 
by  the  Harvey  process,  and  used  by  the  United 
States.— United  States  v.  Harvey  Steel  Co.,  33 
S.  Ct.  258,  227  U.  S.  165,  57  L.  Ed.  464,  affirm- 
ing judgment  Harvey  Steel  Co.  y.  United  States, 
46  Ct  Gl.  298. 

United  States  held  liable  on  a  contract  to 
pay  a  royalty  on  armor  plate  treated  by  the 
Harvey  process  .and  used  by  it,  though  use  of 
certain  material  was  discontinued  as  unneces- 
sary, where  the  United  States  was  entitled  un- 
der the  contract  to  disclosure  of  inventor's  pro- 


Tliia  Digest  is  oompiled  on  the  Key-Number  System.    For  explanation,  see  pace  iiL 


UNITED  STATES,  IV 


(8iip.CtDUr.— Psffe  20IC] 


cess,  and  also  to  his  instrnctions  as  to  the  ap- 
plication of  the  patent. — ^Id. 

Obligation  of  United  States  under  contract 
to  pay  a  royalty  on  armor  plate  treated  by  the 
Harvey  process  held  to  arise  whenever  armor 
plate  used  by  the  United  States  was  hardened 
by  the  Harvev  process,  where, 'under  some  con- 
tracts with  the  United  States,  the  maker  was 
permitted  to  use  the  Harvey  process,  if  desired, 
while  under  other  contracts  the  process  used 
was  to  be  satisfactory  to  the  Navy  Department. 
— Id, 

^s»08«   Claims     arlsiiic:     under     roTenne 
la^rs. 
See  17  Cent.  Dig.  V,  8.  f  78. 

The  first  clause  of  section  4  of  the  act  of 
March  2,  1891,  provides  for  payment  of  a  spe- 
cific sum  per  acre  to  the  legal  owners  for  lands 
Hold  in  the  parishes  of  St.  Helena  and  St. 
Luke's  in  South  Carolina,  under  the  direct  tax 
act  of  1861.  The  last  clause  provides  for  pay- 
ment to  the  owners  of  lands  sold  under  Act 
1861,  and  bid  In  by  the  government,  and  re- 
sold, of  the  proceeds  of  such  resale,  in  excess  of 
the  tax.  Heidi  that  this  clause  does  not  apply 
to  the  owners  of  lands  named  in  the  first  clause. 
— McKee  v.  United  States,  17  S.  Ct.  92,  164 
U.  S.  287,  41  L.  Ed.  437. 

A  mortgagee  of  lands,  at  the  time  of  their 
sale  under  the  direct  tax  act  of  1861.  is  not 
within  the  refunding  act  of  1891,  providing  for 
payment  of  a  specific  sum  to  the  "legal  owner." 
—Glover  v.  United  States,  17  S.  Ct.  95,  164  U. 
S.  294,  41  L.  Ed.  440. 

Lands  held  by  E.  for  life,  with  remainder 
in  his  children,  were  sold  for  direct  taxes,  under 
Act  Feb.  6,  1863,  and  purchased  by  the  United 
States.  After  the  period  for  redemption,  they 
were  resold,  purchased  by  E.,  and  subsequent- 
ly seized  by  his  creditors.  Held,  that  E.'s  pur- 
chase was  not  a  repurchase  or  redemption  by 
the  remainder-men,  defeating  their  right  to  re- 
cover under  Act  1891,  providing  for  refunding 
a  specific  sum  for  certain  lands  sold  for  direct 
taxes,  but  excepting  lands  repurchased  or  re- 
deemed by  the  owners,  or  those  claiming  under 
them.— United  States  v.  Elliott,  17  S.  Ct.  140, 
164  U.  S.  373,  41  L.  Ed.  474. 

^5»100.  KeTolntlonary  war  claims. 

See' 47  Cent.  Dig.  U.  S.  S  80. 

Act  Cong,  July  6,  1832  (4  Stat.  563),  to  re- 
imburse the  state  of  Virginia  for  certain  judg- 
ments recovered  against  her  in  her  own  courts 
for  officers'  half  pay,  and  to  pay  directly  similar 
claims  covered  by  the'  decision  in  Re  Lilly's 
Adm'r  (1830)  1  Leigh.  525.  was  limited  to  offi- 
cers in  the  Virginia  line."  and  to  certain  regi- 
ments and  corps  specifically  named,  but  the  Albe-, 
marie  Guards  were  not  named.  Held,  that  the 
act  did  not  apply  to  claims  by  officers  of  the 
guards,  and  Col.  Taylor's  heirs  could  receive 
nothing  thereunder. — Williams  v.  United  States, 
137  U.  S.  113,  11  S.  Ct.  43,  34  L.  Ed.  590,  af- 
firming judgment  22  Ct.  CI.  116. 

Laws  Va.  1834,  c.  6,  p.  22,  appointed  John 
H.  Smith  a  commissioner  to  continue  an  exam- 
ination previously  ordered  of  the  Revolutionary 
documents  of  the  state,  and  directed  him  to 
place  any  information  discovered  as  to  unsatis- 
fied claims  of  the  state  against  the  United 
States  before  the  governor,  ''whose  decisions 
thereupon  shall  be  final."  The  governor's  de- 
cision thereunder  on  the  Taylofr  claim  speaks 
of  Taylor  "as  colonel  in  the  continental  line 
from  October  1,  1775,  to  the  close  of  the  war.** 
Rev.  St.  §  906  [U.  S.  Comp.  St.  1901,  p.  677], 
provides  that  records  and  exemplifications  of 
books  kept  in  any  public  office  of  any  state, 
when  authenticated  as  provided  in  that  section, 
"shall  have  such  faith  and  credit  given  to  them 
in  every  court  and  office  in  the  Ignited  States  as 
they  have  by  law  or  usage  in  the  courts  or  of- 
fices of  the  state."    Held,  that  this  section  does 


not  make  a  final  award  or  judgment  against  the 
state  either  obligatory  in  law  or  conclusive  as 
evidence  against  the  United  States;  and  hence 
the  governor's  finding  that  Taylor  was  a  colond 
in  the  continental  line  to  the  end  of  the  war 
was  not  binding  upon  the  United  States. — ^Id. 

Where  a  supernumerary  surgeon's  mate  of 
the  Virginia  line  accepted  an  appointment  as 
surgeon's  mate  of  the  regiment  of  guards,  Jan- 
uary 9,  1779,  as  authorized  by  resolution  of  the 
continental  congress  of  that  date,  and  such  regi- 
ment was  discharged  before^  the  "end  of  the 
war"  because  its  term  of  enlistment  expired,  he 
did  not  "continue  in  service  until  the  end  of 
the  war,"  within  the  meaning  of  Res.  Cong.  Oct 
21,  1780,  and  March  22,  1783.— Williams  v. 
United  States,  154  U.  S.  648,  14  S.  Ct.  1188. 
25  L.  Ed.  309. 

^s>101.  Frencli  spoliation  elaiau. 

See  47  Cent  Dig.  U.  S.  99  SI.  108. 

In  an  action  against  the  executor  of  a  citi- 
zen of  France  to  recover  an  award  made  to  him 
pursuant  to  the  convention  of  January,  1880, 
between  the  United  States  and  France,  provid- 
ing for  the  appointment  of  a  commission  to  de- 
termine claims  of  French  citizens  against  the 
United  States,  the  admission  of  letters  of  coun- 
sel for  claimants  before  the  commission,  and  a 
letter  of  one  of  the  commissioners,  to  show  that 
no  other  claim  than  that  of  plaintiffs  was  con- 
sidered by  the  commission,  is  harmless  error; 
the  nature  of  the  award,  and  its  beneficiaries, 
depending  on  considerations  not  to  be  in  anywise 
affected  by  such  evidence. — Burthe  v.  Denis,  133 
U.  S.  514,  10  S.  Ct  335,  33  L.  Ed.  76a 

The  act  of  March  3,  1891,  c.  540  (26  Stat 
908),  making  appropriations  to  pay  certain 
French  spoliation  claims,  contained  a  pro\'i8o 
that  in  all  cases  "where  the  original  sufferers 
were  adjudicated  bankrupts  the  awards  shall  be 
made  On  behalf  of  the  next  of  kin  instead  of  to 
assignees  in  bankruptcy,  and  the  awards  in 
cases  of  individual  claimants  shaU  not  be  paid 
until  the  court  of  claims  shall  certify  to  the 
secretary  of  the  treasury  that  the  personal  rep- 
resentatives on  whose  behalf  the  award  is  made 
represent  the  next  of  kin,  and  the  courts  which 
granted  the  administrations,  respectively,  shall 
have  certified  that  the  legal  representatives  have 
given  adequate  security  for  the  legal  disburse- 
ment of  the  awards."  Held,  that  the  payments 
thus  directed  to  be  made  were  intended  by  con- 
gress as  payments  by  way  of  gratuity  or  of 
grace,  and  not  of  right;  that  the  beneficiaries 
in  every  case  should  be  the  next  of  kin,  to  the 
exclusion  of  creditors,  legatees,  and  assignees; 
that  by  the  next  of  kin  congress  meant  the  next 
of  kin  living  at  the  date  of  the  act,  who  were 
to  be  ascertained  according  to  the  statutes  of 
distribution  of  the  respective  states  of  the  domi- 
cile of  the  original  sufferers. — ^Blagge  v.  Balch, 
162  U.  S.  439,  16  S.  Ct.  853,  40  L.  Ed.  1032. 

The  provision  in  Act  Aug.  23,  18&4  (28 
Stat.  487),  for  the  ascertainment  by  the  court 
of  claims,  upon  sufficient  evidence,  of  the  per- 
son entitled  to  receive  the  amount  appropriated 
to  be  paid  to  John  A.  Brimmer.  Jr.,  on  aoconnt 
of  a  Frehch  spoliation  claim  under  Act  March 
3,  1891  (26  Stat  862,  900),  did  not  authoriw 
any  appeal  from  the  decision  of  the  court  of 
claims  on  that  question. — X'nited  States  v.  Oil- 
liat  17  S.  Ct.  16,  164  U.  S.  42,  41  L.  Ed.  344. 

Congress  by  making  an  appropriation  in 
Act  March  3,  1899,  c.  426  (30  Stat  1161)  in 
accordance  with  the  report  of  the  Court  of 
Claims  on  certain  French  spoliation  claims,  to 
an  administratrix  "representing"  a  designated 
firm,  and  a  similar  appropriation  to  the  same 
person  as  administratrix  of  the  estate  of  a  per> 
son  designated  as  "the  surviving  partner"  of 
such  firm,  cannot  be  deemed  thereby  to  ha\-e 
determined  that  the  next  of  kin  of  such  surviv- 
ing partner  should  share  in  the  distribution, 
where   such   administratrix  represented  in   the 
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Court. of  Claims  all  the  interested  parties,  and 
that  court  mistakenly  supposed  such  surviving 
partner  to  have  been  a  member  of  the  firm  at 
the  time  of  the  illegal  seizures  of  its  property, 
but  must  be  regarded  as  having  intended  such 
appropriation  for  the  next  of  kin  of  those  com- 
posing the  firm  at  the  time  of  the  seizures,  with- 
out attempting  to  identify  the  particular  per- 
sons belonging  to  that  class.  Decree  51  A.  100, 
94  Md.  534,  afiirmed. — Buchanan  v.  Patterson, 
23  S.  Ct  764,  190  U.  S.  353,  47  L.  Ed.  1093. 

^=:»1Q2.  GItU  war  olaims  In  s^neral. 

See  47  Cent  Dig.  U.  S.  S  S2. 

Where  a  person  who  has  "promoted,  en- 
couraged, or  sustained"  the  late  so-called  "Re- 
bellion" has  been  granted  full  pardon  and  am- 
nesty by  the  president,  this  does  not  entitle  him 
to  recover  claims  against  the  United  States  for 
supplies  furnished  prior  to  April  13,  1861,  pay- 
ment of  such  claims  being  prohibited  by  joint 
resolution  No.  46,  approved  March  2,  1867; 
and  this,  independent  of  the  provision  of  that 
resolution  that  a  pardon  shall  not  authorize 
such  payments,— Hart  v.  United  States,  118  U. 
S.  62,  6  S.  Ct.  961,  30  L.  Bd.  96. 

^s»103«  Claims  for  proceeds  of  captured 
or  abandoned  property. 

See  47  Gent.  Dig.  U.  S.  §5  83-87. 

Since  the  adoption  by  congress  of  joint  reso- 
lution No.  25  of  March  30,  1868,  providing  that 
all  moneys  from  sales  of  captured  and  abandoned 
property  should  be  **covered  into  the  treasury," 
such  funds  have  been  mingled  with  other  public 
money,  and  as  to  them  there  is  no  trust  imposed 
on  the  United  States  in  favor  of  prospective 
claimants,  even  if  there  was  such  a  trust  prior 
thereto.— Rice  v.  United  States,  122  U.  S.  611, 
7  S.  Ct.  1377,  30  L.  Ed.  793. 

Under  the  captured  and  abandoned  property 
act  of  March  12,  1863,  the  strict  right  of  the 
government  to  confiscate  as  enemy's  property 
all  goods  found  within  the  Confederate  lines 
was  waived,  and  a  right  was  given  to  any  per- 
son whose  property  was  seized  and  sold,  and 
the  proceeds  turned  into  the  treasury,  in  ac- 
cordance with  the  provisions  of  the  act,  to  re- 
cover the  amount  thereof  on  proving  before  the 
court  of  claims  his  ownership  and  his  loyalty  to 
the  United  States.— Briggs  v.  United  States,  143 
U.  S.  346,  12  S.  Ct.  391,  36  U  Ed.  180,  revers- 
ing judgment  25  Ct.  Ch  126. 

^=»105.   Glaime  under  Indian  treaties  or 
statutes  for  relief  of  Indians. 

See  47  Cent.  Dig.  U.  S.  S  89. 

One  of  the  questions  submitted  to  the  senate 
for  decision  under  the  treaty  made  with  the 
Choctaw  Nation  in  1855  (11  Stat.  611),  relative 
to  their  claims  under  the  treaty  of  1830,  being 
whether  the  Choctaws  "are  entitled  to  or  shafl 
be  allowed"  the  proceeds  of  the  sales  of  certain 
lands,  the  senate's  award  declaring  that  they 
shall  be  allowed  the  proceeds  of  such  sales  is  not 
objectionable  on  the  ground  of  the  award  not 
agreeing  with  the  submission. — Choctaw  Nation 
V.  United  States,  119  U.  S.  1,  7  S.  Ct  75,  30 
L.  Ed.  306. 

Nor  is  it  invalid  for  lack  of  proper  notice  to 
the  United  States  of  the  intention  of  the  senate 
to  give  its  decision,  as  the  United  States  must 
be  considered  to  have  notice  of  proceedings  taken 
by  a  branch  of  the  legislative  and  treaty-mak- 
ing power  of  the  government,  in  pursuance  of 
laws  or  treaties  of  the  United  States.— Id. 

The  award  is  not  invalid  for  uncertainty  in 
allowing  to  the  Choctaws  a  certain  rate  per 
acre  for  unsold  lands,  without  naming  the  aggre- 
gate amount  to  be  tnereby  allowed;  the  award 
itself  providing  for  a  reference  to  the  secretary 
of  the  interior  to   state  the  account  with  the 


Choctaws   on  the  principles  of  settlement  ex- 
plained  therein.— Id. 

Act  Oct  1,  1890,  c.  1249  (26  Stat  636),  au- 
thorizing suit  in  the  court  ot  claims  to  deter- 
mine certain  treaty  rights  of  the  Shawnee  and 
Delaware  Indians,  by  section  3  allowed  said 
Indians  counsel,  and  authorized  the  court  to 
decree  compensation  not  to  exceed  10  per  cent, 
of  the  amount  recovered.  Held  that,  though  lit- 
erally referring  only  to  section  2,  "which  related 
to  suits  against  the  Cherokee  Nation  and  the 
United  States,  for  moneys  unlawfully  diverted 
by  said  Nation,  said  section  should  also  be  read 
in  connection  with  section  4,  authorizing  the 
suit  against  the  United  States  for  moneys  divert- 
ed from  the  tribal  fund.— United  States  v.  Black- 
feather,  155  U.  S.  180,  15  S.  Ot  64,  39  L.  Ed. 
114, 

Under  the  Shawnee  treaty  of  May  10,  1854, 
the  tribe  became  entitled  to  a  certain  sum,  pay- 
able in  installments  to  them  individually,  the 
portions  of  orphan  children  to  be  appropriated 
by  the  president  as  he  should  deem  best  for  them. 
The  president  decided  to  pay  them  in  severalty, 
and  the  Shawnee  council  created  guardians  to 
whom  a  part  of  the  money  was  paid.  This  never 
reached  the  orphans,  and  another  part  was  em- 
bezzled by  a  United  States  officer.  Held  that, 
even  if  the  tribe  had  any  claim  on  the  fund,  it 
could  not  hold  the  United  States  liable  for  the 
embezzlements  of  its  own  appointed  "guardi- 
ans" ;  and,  in  the  absence  of  a  finding  what  part 
of  the  whole  shortage  these  constituted,  there 
was  no  basis  for  a  decree  against  the  govern- 
ment.— Id. 

A  forum  for  the  adjudication  of  the  claim 
according  to  legal  principles  is  all  that  is  pro- 
vided by  Act  Feb.  15.  1909,  authorizing  the 
Court  of  Claims  to  determine  suits  on  behalf 
of  Indians  against  the  United  States  for  losses 
sustained  by  the  opening  of  Indian  reservations 
to  public  settlement — ^United  States  v.  Mille  Lac 
Band  of  Chippewa  Indians,  33  S.  Ct.  811,  229 
U.  S.  498,  57  L.  Ed.  1299,  reversing  judgment 
Mille  Lac  Band  of  Chippewas  v.  United  States, 
47  Ct  CI.  415. 

United  States  having  deposed  under  the  gen- 
eral land  laws  of  lands  of  the  Mille  Lac  Indian 
Reservation  not  filed  on  instead  of  selling  them 
as  pine  or  agricultural  lands  and  holding  the 
proceeds  for  the  Indians  as  contemplate  by 
Act  Jan.  14,  1889,  under  which  they  were  ceded 
to  the  United  States,  is  liable  to  the  Indians 
for  the  resulting  loss,  though  such  disposal  was 
under  directions  given  in  joint  resolutions  De- 
cember 19,  1893.— Id. 

®==>106.   Indian  depredation  olaims. 

See  47  Cent.  Dig.  U.  S.  S  90. 

Act  March  3,  1885,  appropriated  ^10,000  to 
investigate  certain  Indian  depredation  claims, 
describing  them  as  such  as  had  been  filed 
in  the  interior  department,  and  approved  in 
whole  or  in  part,  and  as  sucJi  **as  are  pending, 
but  not  yet  examined."  Heldt  that  the  act  did 
not  embrace  cases  of  depredation  for  which 
claims  had  not  been  presented  at  the  time  of 
the  passage  of  the  act. — Johnson  v.  United 
States.  160  U.  S.  546,  16  S.  Ct  377,  40  L.  Bd. 
529. 

The  question  whether  an  Indian  tribe,  some 
of  whose  members  have  committed  depredations 
on  the  property  of  persons  subject  to  the  author- 
ity of  the  United  States,  was  "in  amity'*  with 
the  United  States,  within  the  meaning  of  the 
act  of  March  3,  1891,  c.  538,  26  Stat  851  [U.  S. 
Comp.  St  1901,  p.  758],  so  as  to  entitle  the 
claimants  to  a  judgment  against  the  United 
States  and  the  tribe  for  the  value  of  the  prop- 
erty, is  a  question  of  fact,  depending  on  whether 
the  tribe  was  in  the  relation  of  actual  peace  with 
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the  United  States,  and  not  on  wKether  there  was 
a  subsisting  treaty  between  it  and  the  United 
States,  which  had  never  been  formally  abrogated 
by  a  declaration  of  war  by  either  party. — Marks 
V.  United  States,  161  U.  S.  297,  16  S.  Ct.  476, 
40  L.  Ed.  706. 

The  fact  that  the  Indian  tribe  which  com- 
mitted depredations  was  carrying  on  hostilities 
only  to  resist  the  opening  of  a  military  road 
does  not  render  it  a  tribe  '*in  amity  with  the 
United  States,"  within  the  meaning  of  the  act.— 
Leighton  v.  United  States,  161  U.  S.  291,  16 
S.  Ct.  495,  40  L.  Ed.  703. 

Act  March  3,  1891,  c.  538,  26  Stat.  851  [U. 
S.  Comp.  St.  1901.  p.  758],  giving  jurisdiction 
to  the  court  of  claims  of  Indian  depreda^on 
claims  examined  and  allowed  by  the  interior 
department,  and  requiring  the  court  to  determine 
the  value  of  property  taken  or  destroyed,  and 
to  render  judgment  in  favor  of  the  claimant 
against  the  United  States,  and  against  the  tribe 
of  Indians  committing  the  wrong,  does  not  make 
the  fact  of  jurisdiction  in  the  court  conclusive 
of  the  fact  that  there  is  some  liability  on  the 
part  of  the  government — Id. 

Under  the  act  of  March  3,  1891  (26  Stat. 
1011),  referring  to  the  court  of  claims  for  ad- 
judication the  claims  of  certain  Pottawatomie 
Indians  "for  the  depredations  committed  by 
others"  upon  their  property,  which  claims  were 
reported  to  congress  under  the  treaty  of  August 
7,  1868  (15  Stat.  533),  that  court  was  author- 
ized to  give  judgment,  not  only  for  depreda-' 
tioils  committed  by  whites,  but  also  for  those 
committed  by  other  Indians.  Judgment,  Na- 
varre V.  United  States,  33  Ct  CI.  235,  affirmed.— 
United  States  v.  Navarre,  19  S.  Ct  326,  173 
U.  S.  77,  43  li.  Ed.  620. 

Under  Act  March  3,  1891  (26  Stat.  851), 
for  the  adjudication  of  claims  arising  from  In- 
dian depredations,  the  court  of  claims  is  entitled 
to  receive  and  consider  as  evidence  any  docu- 
ment on  file  in  the  governmental  departments  or 
in  the  courts,  having  a  bearing  on  any  material 
question  arising  in  the  consideration  of  the  par- 
ticular claim  under  'adjudication.— Collier  v. 
United  States,  19  S.  Ct  330,  173  U.  S.  79,  43 
L.^d.  621. 

Depredations  committed  by  Indians  who 
belonged  to  a  tribe  in  amity  with  the  United 
States  before  they  joined  an  independent  band 
made  up  of  Indians  from  different  tribes,  which 
was  separate  and  distinct  in  its  organization 
and  action  from  the  several  tribes  to  which  its 
members  had  belonged,  and  which  was  itself 
not  in  amity  with  the  United  States,  will  not 
sustain  a  claim  against  the  United  States  under 
Act  Cong.  March  3,  1891,  for  depredations  by 
Indians  belonging  to  any  band,  tribe,  or  nation 
in  amity  with  the  United  States. — Montoya  v. 
United  States,  21  S.  Ct.  358,  180  U.  S.  261, 
45  L.  Ed.  521. 

Depredations  committed  by  a  band  of  In- 
dians belonging  to  a  tribe  in  amity  with  the 
United  States,  but  who  were  peacefully  making 
their  way  back  to  a  former  reservation,  and 
committed  no  depredations  until  after  they- had 
been  fired  upon  by  the  United  States  troops, 
whereupon  they  went  upon  the  warpath,  do  not 
make  the  United  States  and  the  tribe  liable 
therefor.— Conners  v.  United  States,  21  S.  Ct. 
3C2,  180  U.  S.  271,  45  L.  Ed.  525. 

^=3107.   Claims    by    subjects   of   foreiKB 
SOTernments. 

See  47  Cent.  Dig.  U.  S.  S  91. 

The  convention  of  January,  1880,  between 
the  United  States  and  France,  provided  for  a 
commission  to  hear  and  determine  all'  claims 
**on  the  part  of  *  •  ♦  private  Individuals, 
citizens  of  France,"  on  the  government  of  the 
United  States,  arising  out  of  acts  committed  by 
the    civil   or    military    authorities    against   the 


persons  or  property  of  such  citizens  during  the 
late  Civil  War.  Pursuant  to  the  rule  adopted 
by  such  commission,  that  if  the  claimant  were 
dead  his  legal  representative  must  appear  for 
him,  defendant  filed  the  claim  of  .his  testator, 
joining  with  him  as  claimants  the  universal 
legatees,  all  of  whom,  except  plaintiffs,  who  were 
citizens  of  France,  were  citizens  of  the  United 
States.  Held  that,  under  the  treaty,  the  com- 
mission could  only  allow  such  proportion  of  the 
claim  as  under  the  will  would  pass  to  plaintiffs, 
who  are  accordingly  entitled  to  the  whole  award, 
to  the  exclusion  of  the  Other  legatees. — Burthe 
V.  Denis,  133  U.  S.  514,  10  S.  Ct  335,  33  I-.  Ed. 
768. 

^=9 110.  Interest. 

See  47  Cent  Dig.  U.  S.  8  98. 

When  by  agreement  between  the  United 
States  and  a  foreign  nation,  the  claim  of  a  citi- 
zen of  the  United  States  against  such  foreign 
nation,  is  laid  before  arbitrators  "on  the  part  of 
the  government  of  the  United  States,"  money 
paid  to  the  secretary  of  state  of  the  United 
States  on  the  award  of  such  arbitrators,  and  by 
him  withheld  from  the  claimant,  is  withheld 
by  the  government,  and  such  claimant  is  not 
entitled  to  interest  on  the  same  for  the  time  it 
is  withheld,  under  the  rule  that  the  United 
States  is  not  liable  for  interest  on  claims  against 
it,  in  the  absence  of  a  stipulation  or  express 
statutory  provision  to  that  effect — United  States 
V.  Bayard,  127  U.  S.  251,  8  S.  Ct  1156.  32  U 
Ed.  159. 

By  treaty  with  the  Ohio  Shawnees,  Aug.  8, 
1831,  art.  7,  it  was  agreed  that  the  net  proceeds 
of  the  ceded  lands  should  constitute  a  fund  on 
which  the  United  States  would  pay  the  chiefs 
annually  5  per  cent.  **as  an  annuity"  until  dis- 
solution of  the  fund  by  consent  of  the  chiefs 
and  people.  A  dissolution  was  had  in  1852^,  and 
the  amount  resulting  from  actual  sales  was*  paid 
over  to  the  chiefs.  Held,  that  the  annuity  was 
not  thereby  terminated  as  to  a  balance  thereafter 
remaining  due  on  this  account,  and  the  court 
rightly  allowed  the  claimant  tribe  interest  there- 
on as  "upon  a  contract  expressly  stipulating 
for  the  payment  of  interest."  Rev.  St.  f  1091 
[U.  S.  Comp.  St.  1901,  p.  747].— United  Spates 
V.  Blackfeather,  155  U.  S.  180,  15  S.  Ct,  64, 
39  li.  Ed.  114. 

Under  Acts  July  27,  1861.  and  March  8, 
1863,  requiring  the  United  States  to  indemnify 
the  respective  states  for  moneys  expended  in  aid- 
ing in  suppressing  the  Rebellion,  the  state  of 
New  York  is  entitled  to  reimbursement  of  in- 
terest paid  by  it  on  moneys  borrowed  for  said 
purpose  from  its  canal  fund. — United  States  v. 
State  of  New  York,  160  U.  S.  598,  16  S.  Ct. 
402,  40  L.  Ed.  551. 

Interest  paid  by  the  state  of  New  York 
on  moneys  borrowed  by  it  for  the  purpose  of 
raising,  subsisting,  and  supplying  troops  to  be 
employed  in  suppressing  the  Rebellion  is  includ- 
ed in  the  "costs,  charges,  and  expenses  properly 
incurred"  for  that  purpose,  for  which  the  acts 
of  July  27,  1861,  and  March  8,  1863,  obUged  the 
United  States  to  indemnify  the  respective  states. 
-Id.       . 

Rev.  St  I  966,  provides  that  interest  shall 
be  allowed  on  all  judgments  recovered  in  a  cir- 
cuit or  district  court  **in  all  cases  where,  by  the 
law  of  the  state  in  which  such  court  is  held«  in- 
terest may  be  levied  under  process  of  execution 
on  judgments  recovered  in  the  courts  of  such 
state."  Rev.  St.  §  1091,  provides  that  no  inter- 
est shall  be  allowed  on  any  claim  against  the 
government  prior  to  the  rendition  of  judgment 
thereon  by  the  court  of  claims,  unless  it  be  a 
contract  expressly  stipulating  for  the  pa^'ment 
of  interest.  V.,  a  postmaster  in  South  Carolina, 
was  at  the  close  of  his  term  of  office,  in  18iU>i 
indebted  to  the  government  in  a  certain  6Uiii» 
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for  which  judgment  was  rendered  against  him 
in  the  district  court  of  that  state  in  1871.  His 
salary  was  not  readjusted  under  acts  of  1864 
and  186i6,  authorising  the  postmaster  general  to 
make  such  readjustments  once  in  two  years; 
but  it  was  readjusted,  and  a  sum  larger  than 
the  judgment  was  allowed  him  as  increased  sal- 
ary, under  act  of  1883,  which  provided  for  the 
readjustment  of  salaries  not  already  readjusted 
under  act  of  1866.  Held,  that  upon  the  final 
settlement  of  V.'s  account,  in  1877,  he  was  prop- 
erly charged  with  interest  on  the  judgment,  and 
denied  interest  on  the  increased  salary  allowed 
him ;  the  fact  that  there  were  mutual  claims 
being  no  reason  for  disregarding  the  statutes  as 
to  interest— United  SUtes  v.  Verdier,  17  S.  Ct 
42,  164  U.  S.  213,  41  L.  Ed.  407. 

^s»lll.  Assigiument. 

See  47  Cent  Dig.  U.  S.  IS  94-96. 

An  agreement  made  a  fortnight  before  the 
treaty  of  Washington,  of  1871,  and  by  which 
the  owners  of  a  ship  and  cargo  taken  by  the 
armed  rebel  cruiser,  the  Florida,  employed  a 
person,  whether  an  attorney  at  law  or  not,  to 
use  his  best  efforts  to  collect  their  "claim  aris- 
ing out  of  the  capture,"  and  authorized  him  to 
employ  such  attorneys  as  he  might  think  fit  to 
prosecute  it,  and  promised  to  pay  him  ''a  com- 
pensation equal  to  twenty-five  per  cent  of  what- 
ever sum  shall  be  collected  on  the  said  daim," 
applies  to  a  sum  awarded  to  them  by  the  court 
of  commissioners  of  Alabama  claims,  established 
by  Act  Cong.  June  23,  1874,  c.  459,  and  is  not 
affected  by  section  18  of  that  act,  providing 
that  that  court  should  allow,  out  of  the  amount 
awarded  on  any  claim,  reasonable  compensa- 
tion to  the  counselor  and  attorney  for  the  claim- 
ant, and  issue  a  warrant  therefor,  and  that  all 
other  liens  or  assignments,  either  absolute  or 
conditional,  for  past  or  future  services  about 
any  claim,  made  or  to  be  made  before  judgment 
in  that  court,  should  be  void. — Bachman  v.  Law- 
son,  109  U.  S.  659,  3  S.  Ct  479,  27  L.  Ed.  1067. 

A  voluntary  mortgage  for  the  security  of  A 
debt,  and  finally  completed  and  made  absolute 
by  judicial  sale,  comes  within  Hev.  St  fi  3477 
[U.  S.  Comp.  St  1901,  p.  2320],  which  pro- 
vides that  the  assignment  of  a  claim  against  the 
United  States  must  be  made  in  the  presence 
of  two  attesting  witnesses,  after  the  allowance 
of  the  claim,  the  ascertainment  of  the  amount 
due,  and  the  issuing  of  a  warrant  for  the  pay- 
ment thereof.~St  Paul  &  D.  R.  Co.  v.  United 
State8^12  U.  S.  733,  5  S.  Ct  366,  28  L.  Ed. 
861 ;  Flint  &  P.  M.  Ry.  Co.  v.  United  States, 
112  U.  S.  737,  5  S.  Ct.  368,  28  U  Ed.  862. 

Eev.  St  {{  3477,  3737  [U.  S.  Comp.  St. 
1901,  pp.  2320,  2507],  declaring  void  all  trans- 
fers and  assignments  of  claims  against  the 
United  States,  unless  made  after  the  allowance 
thereof,  do  not  invalidate  a  partnership  form- 
ed between  a  party  to  whom  the  government  has 
given  the  contract  and  other  persons  whose 
means  are  required  to  carry  it  out;  and  writ- 
ten promises  to  such  moneyed  partners  by  the 
other  to  pay  back  out  of  the  contract  money  his 
portion  of  the  fund  advanced  do  not  bring  the 
case  within  those  sections.— Hobbs  v.  McLean, 
117  U.  S.  667,  6  S.  Ct.  870,  29  Ll  Ed.  940. 

Where  a  demand  for  rent  due  from  the 
United  States  is  assigned  as  security  before  the 
claim  has  been  allowed,  the  assignee  may  as- 
sert his  rights  against  persons  named  in  war- 
rants subsequently  issued  by  the  treasury  there- 
for, and  against  a  mortgagee  of  the  premises 
not  entitled  to  the  rents,  notwithstanding  Rev. 
St  i  3477  [U.  S.  Comp.  St.  1901,  p.  2320],  pro- 
viding that  all  assignments  of  any  claim  on 
the  United  States  shall  be  absolutely  void  un- 
less made  after  it  has  been  allowed,  and  war- 
rant issued  for  the  payment  thereof,  as  the  ob- 


ject of  thef  section  is  merely  to  prevent  frauds 
on  the  treasury.-— Freedman's  Saving  &  Trust 
Co.  V.  Shepherd,  127  U.  S.  494,  8  S.  Ct.  1250, 
32  L.  Ed.  163. 

The  court  of  commissioners  of  Alabama 
claims  gave  judgment  for  a  person  who  had 
previously  been  declared  an  insolvent  debtor 
under  the  Massachusetts  law.  Held,  that  the 
title  of  the  assignee  accrued  before  the  recovery 
of  judgment  by  the  debtor  on  his  claim,  and  the 
transfer  of  the  claim  to  the  assignee  in  in- 
solvency, either  by  operation  of  law  or  volun- 
tary assignment,  is  not  forbidden  by  Rev.  St.  | 
3477  [U.  S.  Comp.  St  1901,  p.  2320],  prohibit- 
ing the  transfer  of  claims  against  the  United 
States.— Butler  v.  Goreley,  146  U.  S.  303.  13 
S.  Ct  84,  36  L.  Ed.  981,  distinguishing  St. 
Paul  &  D.  R.  Co.  V.  United  States,  112  U.  S. 
733,  5  S.  Ct  366,  28  L.  Ed.  861  and  affirming 
judgment  Goreley  v.  Butler,  147  Mass.  8,  16 
N.  E.  734. 

The  claims  of  deputy  marshals  for  compen- 
sation are  claims  against  the  marshal  personal- 
ly, and  not  against  the  Unit^  States,  and  hence 
not  within  Rev.  St  S  3477  FU.  S.  Comp.  St 
1901,  p.  2320],  prohibiting  the  assignment  of 
the  latter  class  of  claims.— Douglas  v.  Wallace, 
161  U.  S.  346,  16  S.  Ct.  485,  40  L.  Ed.  727, 
affirming  Wallace  v.  Douglass,  103  N.  C.  19,  9 
S.  E.  453. 

Act  March  3,  1891,  c.  538,  26  Stat  851 
[U.  S.  Comp.  St  1901,  p.  758],  conferring  on 
the  court  of  claims  jurisdiction  of  Indian  depre- 
dation claims,  declared  void  all  sales  or  assign- 
ments of  anv  such  claims,  and  contracts  "here- 
tofore made  for  fees  and  allowances  to  claim- 
ants' attorneys,  requiring  these  latter  to  be  reg- 
ulated by  the  court  Held,  that  the  attorney  of 
a  claimant  could  not  recover  on  a  unilateral  con- 
tract made  before  the  passage  of  the  act,  by 
which  the  claimant  agreed  to  pay  him  one-half 
of  what  might  be  recovered  on  the  claim,  no 
money  having  been  paid  or  appropriated  by 
congress  for  the  claim  before  the  passage  of  the 
act,  though  the  attorney  had  procured  from  the 
department  of  the  interior  a  recommendation  of 
payment  of  a  certain  sum  on  the  claim.— Ball 
V.  HalseU,  161  U.  S.  72,  16  S.  Ct  554.  40  L. 
Ed.  622. 

Rev.  St.  I  3477,  providing  that  all  trans- 
fers and  assignments  of  claims  against  the 
United  States  shall  be  void  unless  "freely  made 
and  executed  in  the  presence  of  at  least  two  at- 
testing witnesses,  after  the  allowance  of  such 
claim,"  etc.,  was  enacted  to  protect  the  gov- 
ernment, and  not  the  claimant,  and  does  not 
apply  to  a  case  in  which  a  court  of  competent 
jurisdiction,  in  an  action  by  a  creditor  against 
the  claimant,  makes  an  order  forbidding  him 
,  to  collect  the  claim,  except  through  a  receiver, 
who  shall  hold  the  proceeds  subject  to  the  order 
of  such  court.— Price  v.  Forrest,  19  S.  Ct  434, 
173  U.  S.  410,  43  L.  Ed.  749. 

So  far  as  the  contract  for  the  prosecution 
of  a  claim  against  the  United  States  makes 
the  payment  of  the  compensation  for  services 
rendered  thereunder  a  lien  upon  the  claim  and 
upon  any  draft,  money,  or  evidence  of  indebted- 
ness which  may  be  issued  thereon,  it  is  repug- 
nant to  Rev.  St.  U.  S.  §  3477  [U.  S.  Comp.  St 
1901,  p.  2320],  annulling  assignments  of  such 
claims  or  of  any  part  or  interest  therein,  made 
in  advance  of  the  allowance  of  the  claim.  De- 
cree 36  So.  689,  84  Miss.  465,  affirmed.— Nutt 
V.  Knut,  26  S.  Ct  216,  200  U.  S.  13,  50  L. 
Ed.  348. 

The  illegality,  under  Rev,  St.  U.  S.  §  3477 
[U.  S.  Comp.  St  1901,  p.  2320],  of  a  clause  in 
a  contract  for  the  prosecution  of  a  claim  against 
the  United  States,  making  the  payment  of  com- 
pensation for  the  services  rendered  thereunder 
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a  lien  upon  the  claim  and  upon  any  draft, 
money,  or  evidence  of  indebtedness  that  may 
be  issued  thereon,  does  not  invalidate  so  much 
of  the  contract  as  provides  for  the  payment 
for  such  services  of  a  sum  equal  to  one-third 
of  the  amount  allowed  on  the  claim. — Id. 

^s»112.  Andltlni;    boards,    eommiMions, 
or  officers. 

See  47  Cent.  Die  U.  8.  IS  M,  100. 

Under  Act  Cong.  Aug.  7,  1882,  c.  451  (22 
Stat  734),  authorizing  the  quartermaster  gen- 
eral to  examine  and  adjust  a  certain  war  claim, 
^'consider  the  evidence  heretofore  taken  on  said 
claim  before  the  commissioners  of  claims,  and 
such  other  legal  evidence  as  may  be  adduced" 
in  behalf  of  either  claimant  or  the  United 
States,  ''and  report  the  facts  to  congress  to  be 
considered  with  other  claims  reported,"  the 
quartermaster's  report,  recommending  the  pay- 
ment of  a  certain  sum,  is  not  an  award  pursu- 
ant to  arbitration,  on  which  an  action  will  lie. 
— Nutt  V.  United  States,  125  U.  S.  e50,  8  S. 
Ct.  097,  31  Jj.  Ed.  821. 

Hie  accounting  officers  of  the  treasury  had 
no  authority,  under  pre-existing  laws,  to  re-ex- 
amine the  claim  of  the  city  of  Louisville  for  a 
refund  of  internal  revenue  taxes  collected  on  in- 
terest and  dividends  on  its  railroad  stock  and 
bonds,  after  the  claim  had  been  adjusted  by  the 
secretary  of  the  treasury  and  the  commissioner 
of  internal  revenue,  to  whom  it  was  especially 
referred,  by  the  act  of  June  16,  1890,  and  aft- 
er payment  of  the  award  from  funds  subse- 
quently appropriated  therefor.— United  States 
v.  Commissioners  of  Sinking  Fund  of  City  of 
Louisville,  18  S.  Ct  358,  169  U.  S.  249,  42  L. 
Ed.  735. 

No  authority  to  re-examine  this  claim  was 
given  to  tiie  commissioner  of  internal  revenue 
by  the  subsequent  act  of  February  25,  1893, 
which  referred  to  him  for  final  adjustment  a 
furtiier  similar  claim  preferred  by  the  same 
city.— Id. 

Under  Act  Feb.  23,  1893,  authorizing  the 
commissioner  of  internal  revenue,  with  the  ap- 
proval of  the  secretary  of  the  treasury,  to  audit 
and  adjust  a  certain  claim  of  Logan  county. 
Ky.,  against  the  government,  an  adjustment  of 
the  claim  by  the  commissioner,  approved  by  the 
secretary  of  the  treasury,  while  prima  facie 
evidence  of  the  amount  due,  may  be  re-examin- 
ed and  corrected  by  the  courts,  where  the  al- 
lowance was  made  through  mistake.— Commis- 
sioners of  Sinking  Fund  of  Logan  County,  Ky., 
V.  United  States,  18  S.  Ot  861,  169  U.  S.  255, 

42  L.  Ed.  737. 

The  Secretary  of  the  Navy  may  accept  a 
release  to  the  government  from  the  builders  of 
a  battleship,  which  leaves  for  determination  in 
the  courts  claims  for  unliquidated  damages 
growing  out  of  the  contract  Judgment,  Wil- 
Uam  Cramp  &  Sons  Co.  v.  United  States  (1908> 

43  Ot  CI.  202,  reversed.— William  Cramp  & 
Sons  Ship  &  Engine  Building  Co.  v.  United 
States.  30  S.  Ct  392,  216  U.  S.  494,  54  L. 
Ed.  587. 

^=s»113.  Preseatatloii,     allowance,     and 
adjnstiiient. 

See  47  Cent.  Dig.  U.  8.  S  101. 

In  an  action  against  the  executor  of  a  citi- 
zen of  France  to  recover  an  award  made  to  him 
pursuant  to  th^  convention  of  January,  1880, 
between  the  United  States  and  France,  provid- 
ing for  the  appointment  of  a  commission  to  de- 
termine claims  of  French  citizens  against  the 
United  States,  the  admission  of  letters  of  coun- 
sel for  claimants  before  the  commission,  and  a 
letter  of  one  of  the  commissioners,  to  show  that 
no  other  claim  than  that  of  plaintiffs  was  con- 
sidered by  the  commission,  is  harmless  error; 
the  nature  of  the  award,  and  its  beneficiaries, 
depending  on  considerations  not  to  be  in  any 


wise  affected  by  such  evidence. — Burthe  v.  Den- 
is. 133  U.  S.  514,  10  S.  Ct  335,  33  L.  Ed.  768. 

^  The  failure  of  some  of  the  claimants,  under 
a  judgment  awarding  a  certain  sum  to  unidenti- 
fied Pottawatomie  Indians,  to  furnish  any  evi- 
dence of  their  right  to  share  therein  until  after 
the  Indian  Department,  in  pursuance  of  the 
judgment,  has  attempted  to  identify  the  claim- 
ants, and  the  fund  has  been  distributed  to  the 
claimants  thus  identified,  will  preclude  them 
from  maintaining  a  suit  against  the  government 
for  the  share  which  they  should  have  received. 
Judgment  36  Ct  Cl.  427,  affirmed.— Pam-To-Pee 
V.  United  States,  23  S.  Ot  142,  187  U.  S.  371. 
47  L.  Ed.  221. 

Claims  for  unliquidated  damages  on  ac- 
count of  extra  ^ork  caused  by  the  federal  gov- 
ernment are  not  included  in  a  release  given  to 
the  United  States  by  the  builders  of  a  battle- 
ship, of  all  and  all  manner  of  debts,  dues,  sum 
and  sums  of  money,  accounts,  reckonings, 
claims,  and  demands  whatsoever,  in  law  or  in 
equity,  for  or  by  reason  of,  or  on  account  of, 
the  construction  of  the  vessel  under  the  con- 
tract, provided  that  the  release  shall  not  be 
taken  to  include  claims  arising  under  the  con- 
tract other  than  those  which  the  Secretaiy  of 
the  Navy  has  jurisdiction  to  entertain,  although 
the  release,  if  in  the  form  specified  in  the  con- 
tract, would  have  extinguished  all  claims 
against  the  United  States  growing  out  of  such 
contract.  Judgment  William  Cramp  &  Sons 
Co.  V.  United  States  (1908)  43  Ct  Cl.  202,  re- 
versed.— ^William  Cramp  &  Sons  Ship  &  Bncine 
Building  Co.  v.  United  States,  30  S.  Ct  392, 
216  U.  S.  494,  54  L.  Ed.  587. 

^s»114.  Effect  of  allowaaoe  oir  dlaallow- 
aiice. 

See  47  Cent   Dig.    U.   8.   I  101. 

The  accounting  officers  of  the  treasury  had 
no  authority,  under  pre-existing  laws,  to  re-ex- 
amine the  claim  of  Uie  city  of  Louisville  for  a 
refund  of  internal  revenue  taxes  collected  on  in- 
terest and  dividends  on  its  railroad  stock  and 
bonds,  after  the  claim  had  been  adjusted  by  the 
secretary  of  the  treasury  and  the  commissioner 
of  internal  revenue,  to  whom  it  was  speciaUy 
referred,  by  the  act  of  June  16,  1890,  and  aft- 
er payment  of  the  award  from  funds  subae- 
quently  appropriated  therefor. — United  States  v. 
Commissioners  of  Sinking  Fund  of  City  of 
Louisville.  18  S.  Ct  358,  169  U.  S.  249,  42 
L.  Ed.  735. 

No  authority  to  re-examine  this  claim  was 
given  to  the  commissioner  of  internal  revenue 
by  the  subsequent  act  of  February  25,  1893, 
which  referred  to  him  for  final  adjustment  a 
further  similar  claim  preferred  by  the  same 
city.— Id. 

^=9115.  Xffeot  of  reeosnition  by  axeea* 
tiTe  department  or  oIKeer. 

See  47  Cent  Dig.  U.  S.  |  lOS. 

Executive  officers  are  not  authorised  to  en- 
tertain and  settle  claims  for  unliquidated  dam- 
ages. Judgment  WilUam  Cramp  &  Sons  Co.  v. 
United  States  (1908)  43  Ct.  Cl.  202,  reversed.-- 
William  Cramp  &  Sons  Ship  &  Engine  Build- 
ing Co.  V.  United  States,  30  S.  Ct  392,  216 
U.  S.  494,  54  L.  Ed.  587. 

^=»116«  Effeet   of  reeosnltloa  by   Oeaa* 
eress. 

See  47  Cent  Dig.  U.  8.  I  104. 

The  fact  that  congress  has  passed  special 
acts  allowing  specified  claims  does  not  there- 
by make  the  United  States  liable  for  all  sim- 
ilar claims.—- United  States  v.  Jones,  121  U.  & 
89,  7  S.  Ct  850,  30  L,  Ed.  861. 

Act  Cong.  Aug.  30,  1890  (26  SUt  1247). 
submitted  to  the  court  of  claims  a  claim  for 
the   additional  cost  incurred   in  the   construc- 
tion of  a  vessel  by  i*eason  of  the  changes  in  cJ 
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plans  and  specifications  required  by  the  govern-  r 
ment,  which  delayed  the  completion  of  the  work  | 
beyond  the  contract  term,  but  contained  the 
proviso  that  no  allowance  for  any  advance  in 
the  price  of  labor  or  material  should  be  con- 
sidered, unless  such  advance  occurred  during 
the  prolonged  term  for  completing  the  work 
rendered  necessary  by  the  delay  resulting  from 
the  action  of  the  government  Heldt  that  the 
"prolonged  term"  during  which  an  advance  in 
the  price  of  labor  and  material  entitled  to  an 
allowance  did  not  begin  until  the  expiration  of 
the  contract  term.— United  States  v.  Bliss,  19 
S.  Ct.  216,  172  U.  S.  321,  4Z  U  Ed.  463. 

The  enactment  by  Congress  of  the  provision 
of  Indian  Appropriation  Act  March  3,  1903,  c 
904,  f  13,  32  Stat.  1010,  1011,  for  the  presenta- 
tion to,  and  decision  on  the  merits  by,  the  Court 
of  Claims  of  a  claim  by  a  register  of  the  land 
office  for  commissions  for  selling  the  lands  ceded 
by  the  Osage  Indians  to  the  United  States  by 
the  treaty  of  September  29,  1865  (14  Stat  687), 
to  be  sold  for  their  benefit,  does  not  imply  any 
admission  that  there  is  anything  due  the  claim- 
ant Judgment  (1904)  39  Ct  CI.  321,  affirmed. 
—Stewart  v.  United  States,  27  S.  Ct  631,  206 
U.  S.  185,  51  L.  Ed.  1017. 

The  merd  recital  that  the  claimant  had  a 
prior  lien,  contained  in  Act  May  27,  1902,  c. 
887,  32  Stat.  207,  243,  empowering  the  Court  of 
Claims  to  hear  and  determine  a  claim  against 
the  government  on  account  of  a  sale  of  real 
estate  to  satisfy  unpaid  internal  revenue  taxes, 
is  not  an  admission  of  that  fact,  where  it  is 
manifest  that  Congress  intended  that  the  claim 
was  to  be  judicially  investigated,  and  determined 
according  to  all  the  facts  as  disclosed  by  the 
evidence  adduced.  Judgment  (1906)  41  Ct.  CI. 
89,  affirmed— Blacklock  v.  United  States,  28 
S.  Ct.  228,  208  U.  S.  75,  52  U  Ed.  396. 

^=»118.  Payment* 

See  47  Cent.   Dig.   U.   8.   S9  107,   144. 

Payment  to  an  attorney  in  fact,  constituted 
such  by  power  of  attorney  executed  by  the 
claimants  before  the  allowance  of  their  claim  by 
congress  or  by  the  proper  department,  is  good  as 
between  the  government  and  such  claimants, 
where  the  l)ower  of  attorney  has  not  been  re- 
voked at  the  time  payment  is  made,  notwith- 
standing the  provisions  of  Act  July  29,  1846  (9 
Stat  41),  and  Act  Feb.  26,  1853  (10  Stat  170), 
prohibiting  payment  to  attorneys,  unless  the 
warrant  of  attorney  was  executed  after  the  al- 
lowance of  the  claim.— Bailey  v.  United  States, 
109  U.  S.  432,  3  S.  Ct  272,  27  L.  Ed.  988. 

The  United  States  may,  in  their  discretion, 
exercised  through  the  proper  officers,  pay  a  debt 
due  to  the  estate  of  a  decedent  either  to  the  ad- 
ministrator appointed  in  the  state  of  his  domi- 
cile, or  to  the  ancillary  administrator  duly  ap- 
pointed in  the  District  of  Columbia. — ^Wyman  v. 
United  States,  109  U.  S.  654,  3  S.  Ct  417,  27 
L.  Ed.  1068. 

Where,  by  special  act  of  congress,  money 
is  made  payable  to  certain  minor  children  in 
Louisiana,  a  payment  in  the  District  of  Colum- 
bia, to  the  attorney  of  their  tutrix,  appointed 
under  the  laws  of  Louisiana,  is  a  valid  pay- 
ment—Taylor V.  Bemiss,  110  U.  S.  42,  3  S.  Ct 
441,  28  L.  Ed.  64. 

An  action  will  not  lie  to  recover  money  paid 
to  defendant  in  discharge  of  a  claim  against  the 
United  States,  pursuant  to  Act  Cong.  March  3, 
1875  (18  Stat  637,  646;  Priv.  Laws,  c.  205), 
specifically  naming  him,  on  the  ground  that  the 
act  was  passed  by  congress  under  the  mistaken 
supposition  that  defendant  was  the  sole  heir 
and  legatee  of  his  deceased  father's  estate,  and 
was  loyal  to  the  government  during  the  Uebel- 
lion,  unless  congress  takes  some  action. — United 
States  V.  Price,  116  U.  S.  43,  6  S.  Ct  235,  29 
L.  Ed.  541. 


A  judgment  roll  of  record  in  the  court  of 
claims,  showing  precisely  the  claim  for  which 
the  judgment  was  recovered,  is  record  evidence 
to  the  treasurer  of  the  United  States,  when  he 
pays  the  judgment,  that  he  has  paid  the  claim 
for  which  it  was  rendered.  Judgment  13  App. 
D.  C.  38,  affirmed.— Roberts  v.  United  States, 
20  S.  Ct  3t^,  176  U.  S.  221,  44  L.  Ed.  443. 

The  general  rule  that  the  courts  of  one 
state  will  not  aid  the  officers  of  another  to 
withdraw  funds  or  property  of  a  decedent, 
without  providing  for  local  creditors,  does  not 
require  the  treasurer  of  the  United  States,  au- 
thorized to  adjust  and  pay  over  the  amount 
found  due  a  creditor  of  the  United  States,  to 
prefer  the  latter's  creditors  resident  in  the  Dis- 
trict of  Columbia  over  a  receiver  of  personal 
property  of  such  creditor  appointed  by  a  court 
of  chancery  of  the  state  where  he  was  domi- 
ciled and  was  personally  served  with  process. 
Judgment,  Borcherling  v.  United  States,  35  Ct. 
a.  311,  affirmed.— United  States  v.  Borcherling, 
22  S.  Ct.  607.  185  U.  S.  223,  46  L.  Ed.  884. 

Payment  to  a  creditor  of  the  United  States 
by  the  secretary  of  the  treasury  after  due  no- 
tice of  the  appointment,  by  a  court  of  chan- 
cery of  the  state  where  the  creditor  was  domi- 
ciled and  personally  served  with  process,  of  a 
receiver  of  such  creditor's  personal  property  for 
the  payment  of  an  unsatisfied  judgment  against 
him,  and  of  an  order  of  such  court  restraining 
such  creditor  from  receiving,  any  part  of  the 
debt  to  his  credit,  is  no  defense  to  a  claim  by 
the  receiver  to  recover  from  the  United  States 
in  the  court  of  claims  the  amount  so  paid. — Id. 

An  ex  parte  modification  of  an  order  of  the 
supreme  court  of  the  District  of  Columbia  en- 
joining a  creditor  of  the  United  States  from 
receiving  or  collecting  the  sum  due  him,  so  as 
to  permit  the  payment  of  his  creditors  resident 
in  that  District,  does  not  justify  the  treasurer 
of  the  United  States  in  paying  such  creditors, 
where  he  had  prior  notice  of  the  appointment, 
by  a  court  of  chancery  in  the  state  where  the 
creditor  of  the  government  was  domiciled  and 
personally  served  with  process,  of  a  receiver  of 
his  personal  property,  and  of  an  order  restrain- 
ing such  creditor  from  receiving  such  debt  to 
his  credit— Id. 

^=9 11 9.  Disposition  of  proeeedi* 

See  47  Cent  Dig.  U.  S.  S  106. 

In  1849,  one  Price,  who  had  been  purser 
and  fiscal  agent  for  the  navy,  in  California,  on 
retiring  from  that  office,  advanced  to  his  suc- 
cessor, out  of  his  own  funds,  $75,000,  for  the 
use  of  the  government  His  successor,  how- 
ever, never  returned  the  money  to  him  nor  ac- 
counted for  it  to  the  government  and  the  at- 
torney general  subsequently  held  that  Price  had 
no  valid  claim  therefor  against  the  government 
By  Act  Feb.  23,  1891,  congress  directed  the 
secretary  of  the  treasury  to  'Adjust,  upon  prin- 
ciples of  equity  and  justice,''  the  accounts  of 
Price,  crediting  him  with  the  sum  in  question, 
"and  pay  to  said  Price  or  his  heirs"  the  sum 
found  due.  Held^  that  this  act  did  not  confer 
a  mere  gratuity,  but  was  a  recognition  of  a 
moral  and  equitably  if  not  legal,  obligation; 
and  that  (Price  having  died  after  its  passage, 
and  before  payment  by  the  government)  the  use 
of  the  words  "or  his  heirs"  did  not  ffive  the  heirs 
a  right  to  the  money,  to  the  exclusion  of  his 
creditors.— Price  v.  Forrest,  19  S.  Ct.  434,  173 
U.  S.  410,  43  L.  Ed.  749. 

^=^120.  Making  or  presentation  of  false 
olaims  and  otlier  offonses  re« 
latins  to  olaims. 

See  47  Gent  Dig.  U.  8.  S5  109-I11. 

^s»121.  _.  Offenses. 

See  47  Cent  Dig.  U.  S.  S  IM. 

Rev.  St  §  5438,  fixing  a  penalty  for  mak- 
ing or  causing  to  be  made  any  false  deposition, 
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for  the  purpose  of  obtaining  or  aiding  to  ob- 
tain payment  or  approval  of  any  claim  against 
the  United  States,  was  not  repealed  by  Rev.  St 
§  4746,  providing  a  penalty  for  knowingly  pro- 
curing the  making  or  presentation  of  any  false 
or  fraudulent  affidavit  pertaining  to  any  pen- 
sion claim  or  other  matter  within  the  jurisdic- 
tion of  the  commissioner  of  pensions.'-Edgington 
V.  United  States,  17  S.  Ct.  72,  164  U.  S.  361, 
41  L.  Ed.  467. 

Fraudulent  documents  used  in  support  of  a 
fraudulent  claim  against  Rev.  St.  |§  2304,  2307 
(U.  S.  Comp.  St.  1901,  pp.  1413,  1417),  to  a 
soldier's  additional  homestead  right,  are  em- 
braced within  section  5421,  making  criminal 
presentation  at  any  office  or  officer  of  the  gov- 
ernment of  an^  deed  or  other  writing  in  support 
of  a  claim  with  intent  to  defraud  the  United 
States,  knowing  the  same  to  be  fraudulent. — 
United  States  v.  Davis,  34  S.  Ct  112,  231  U. 
S.  183,  58  L.  Ed.  177. 

^=»123«  — ^  Grlminal   proseontions. 

See  47  Cent  Dig.  U.  S.  9  HI. 

On  an  indictment  for  presenting  a  fraudu- 
lent claim  against  the  United  States,  under  Rev. 
St.  §  5438  [U.  S.  Comp.  St  1901,  p.  3674],  and 
using  a  false  affidavit  on  such  presentation,  the 
affidavit  is  admissible  in  evidence  without  for- 
mal proof  that  the  justice  of  the  peace  before 
whom  it  was  taken  had  duly  qualified  as  such 
justice.— Ingrahatn  v.  United  States,  155  U.  S. 
434,  15  S.  Ct  148,  39  L.  Ed.  213. 

V.  AGTION8. 

Appellate  jurisdiction  of  federal  supreme  court, 
see  Courts,  «=s>385(4). 

Application  of  doctrine  of  laches  to  United 
States,  see  Equity,  ^=:>67. 

Authority  of  Attorney  General  to  waive  exemp- 
tion from  judicial  process,  see  Attorney  Gen- 
eral. ^s>9. 

District  in  which  action  most  be  brought,  see 
Courts,  €=»270. 

Enforcement  of  stamp  taxes,  see  Internal  Rev- 
enue, €=s>28. 

Equity  jurisdiction,  see  Equity,  ^=3>36. 

Jurisdiction  of  federal  courts,  see  Courts,  ^=» 
302. 

Jurisdiction  of  state  courts,  see  Courts,  ^s»489. 

Limitation  and  laches  against  United  States, 
see  Limitation  of  Actions,  ^s>ll. 

Place  of  bringing  suit  in  federal  court  see 
Courts,  <ds>269. 

To  cancel  patents  to  public  lands,  see  Public 
Lands,  ^=»120. 

^s»125.  ICiiabUity  and  oonsent  of  United 
States  to  be  sned  in  sea^e'al* 

See  47  Cent  Dig.  U.  8.  S5  113.  114. 

The  exemption  of  the  United  States  from 
liability  to  be  Bue^  is  limited  to  suits  against 
it  directly  and  by  name,  and  does  not  apply  to 
officers  and  agents  of  tJie  United  States,  who, 
while  holding  land  for  public  use,  are  sued  in 
ejectment  by  persons  claiming  title  thereto.  In 
such  cases  a  court  of  competent  jurisdiction 
over  the  parties  before  it  may  inquire  into  the 
lawfulness  of  the  liossession  of  the  United 
States,  as  held  by  such  officers  or  agents,  and 
give  judgment  according  to  the  result  of  that 
inquiry.  The  difference  in  the  essential  features 
of  a  monarchical  and  republican  form  of  govern- 
ment renders  of  little  value  the  English  deci- 
sions in  support  of  the  exemption  of  the  sov- 
ereign in  such  cases.— United  States  v.  Lee,  106 
U.  S.  196,  1  S.  Ct  240,  27  L.  Ed.  171. 

The^  United  States  have  never,  either  by  the 
act  of  March  3.  1887,  c.  359.  24  Stat  505  [U. 
S.  Comp.  St.  1901,  p.  752],  or  by  any  other  law, 
X)ermitted  themselves  to  be  sued  for  torts  com- 
mitted by  their  officers,  as,  for  instance,  a  tres- 
pass on  private  lands;  and  the  settled  distinc- 
tion in  this  respect  cannot  be  evaded  by  fram- 
ing the  claim  so  as  to  count  on  an  implied  con- 


tract to  compensate  for  use  and  occupation. — 
HiU  V.  United  States,  149  U.  S.  593,  13  S.  Ct 
1011,  37  L.  Ed.  862,  reversing  judgment  (C.  C.) 
39  F.  172.  -•  -     a 

The  United  States  may  properly  appear  as 
complainant  in  a  bill  to  remove  and  enjoin  ob- 
structions to  highways  used  in  interstate  com- 
merce and  in  the  transportation  of  mail. — ^In  re 
Debs,  158  U.  S.  564,  15  S.  Ct  900,  39  L.  i3d. 
1092. 

An  injunction  cannot  issue  to  restrain  em* 
ploy^s  of  the  United  States  from  using  an  artlde 
made  by  the  United  States  in  infringement  of 
a  patent,  and  which  is  owned  by  and  in  the 
possession  of  the  government  the  United  States 
beine  an  indispensable  party.— Belknap  t. 
Schild,  161  U.  S.  10,  16  S.  Ct.  443,  40  iT  Ed. 
599. 

No  suit  can  be  maintained  against  the  Unit- 
ed States,  or  against  their  property,  without 
express  authority  of  congress.  And  the  United 
States  have  never  consented  to  be  sued  in  the 
courts  of  a  state  in  any  case.  Neither  the  secre- 
tary of  war,  nor  the  attorney  general,  nor  any 
subordinate  of  either,  has  been  authorized  to 
waive  the  exemption  of  the  United  States  fron& 
judicial  process,  or  to  submit  the  United  States 
or  their  property  to  the  jurisdiction  of  the  court 
in  a  suit  brought  against  officers  of  the  United 
State8.~Stanley  v.  Schwalby,  162  U.  S.  255. 
16  S.  Ct  754,  40  L.  Ed.  960.  reversing  judg- 
ment United  States  v.  Schwalby,  8  Tex.  CiT. 
App.  679,  29  S.  W.  90. 

An  action  was  brought  in  a  state  court  by 
one  claiming  a  one-third  interest  in  lands  held 
by  the  defendants  (officers  of  the  army)  as  the 
property  of  the  United  States,  and  a  third  party 
intervened,  claiming  title  to  another  third  of  the 
land.  The  trial  resulted  in  a  judgment  against 
the  intervener,  and  a  final  judgment  in  favor  of 
the  plaintiffs  against  the  defendants  for  one- 
third  of  the  land,  and  for  possession  of  the  whole 
jointly  with  the  defendants.  Held,  that  this 
was  a  judgment  directly  against  the  tFnited 
States  and  against  tbeir  property,  and  not 
merely  against  their  officers,  and  was  therefore 
erroneous.— Id. 

The  inability  to  make  the  United  States  m 
party  defeats  the  right  of  a  patentee  for  im- 
provements in  stamp  canceling  and  postmarking 
machines  to  enjoin  the  use  by  a  postmaster  in 
a  United  States  post  office  of  infringing  ma- 
chines of  which  the  United  States  is  a  lessee  in 
Jossession,  for  a  term  which  is  not  expired. — 
nternationl  Postal  Supply  Co.  v.  Bruce,  24 
S.  Ct.  820,  194  U.  S.  601,  48  L.  Ed.  1134. 

The  immunity  of  the  United  States  from 
suit  prevents  a  state  from  maintaining,  in  the 
Supreme  *  Court  of  the  United  States,  a  suit 
against  the  Secretary  of  the  Interior  and  the 
Commissioner  of  the  General  Land  Office  to 
restrain  them  from  allotting  and  patentinr  in 
severalty  swamp  lauds  within  the  limits  <»  an 
Indian  reservation.— State  of  Oregon  v.  Hitch- 
cock, 26  S.  Ct  568,  202  U.  S.  ^,  50  L.  £d. 
935. 

A  suit  to  restrain  the  Secretary  of  the  In- 
terior from  carrying  out  the  provisions  of  Act 
June  27,  1902,  c.  1157,  32  Stat  400.  controUing 
the  disposition  of  the  pine  lands  ceded  by  the 
Indians  of  the  state  of  Minnesota,  under  Act 
Jan.  14,  1889,  c.  24,  25  Stat  642,  to  the  United 
States,  to  be  aduinistered  for  their  benefit  and 
to  require  him  to  execute  the  trust  and  ac- 
count, is,  in  effect  a  suit  against  the  United 
States,  which  the  courts  have  no  jurisdiction  to 
entertain.  Decree  25  App.  D.  C.  200,  affirmed. 
— Naganab  v.  Hitchcock.  26  S.  Ct  667.  202  U. 
S.  473,  50  L.  Ed.  1113. 

The  United  States  may  not,  without  Its 
consent,  be  sued  by  a  state. — State  of  Kansas 
V.  United  States,  27  S.  Ct.  388,  204  U.  S.  331. 
51  L.  Ed.  510. 

Exemption  of  United  States  from  suit  does 
not  preclude  action  to  prevent  the  Secretary 
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of  War  from  caasing  criminal  pYoceedingB  to  be 
brought  against  riparian  owner  for  reclama- 
tion of  his  land  outside  of  prescribed  hari>or 
limits.— <1012)  Philadelphia  Co.  v.  Stimson,  82 
S.  Ct.  340,  223  U.  S.  605,  56  L.  Ed.  570.  affirm- 
ing decree  (1909)  Same  v.  Dickinson,  33  App. 
D.  C.  338. 

Inability  to  make  United  States  a  party 
forbids  maintenance  of  mandamus  to  re9uire 
Secretary  of  Navy  to  deliver  to  highest  bidder 
a  cruiser  which  had  been  stricken  from  the  na- 
val register  under  Act  Aug.  5,  1882,  §  2,  and  for 
proposals  for  the  purchase  of  which  the  Secre- 
tary of  the  Navy  under  Act  March  3,  1883,  had 
advertised.—United  States  ex  rel.  Ck>ldberg  y. 
Daniels,  34  S.  Ct.  84.  231  U.  S.  218,  58  L.  Ed. 
191,  affirming  judgment  Same  v.  Meyer,  37  App. 
D.  C.  282. 

The  Immunity  of  the  United  States  from 
suit  prevents  the  state  of  Louisiana,  as  a  pro- 
ducer of  sugar,  from  maintaining  an  origmi^l 
bill  in  the  federal  Supreme  Court  against  the 
Secretary  and  Assistant  Secretary  of  the  Treas- 
ury to  review  their  judgment  as  to  the  duty  to 
be  exacted  under  Tariff  Acts  July  24,  1897,  and 
Oct.  3,  1913.  and  /the  commercial  treaty  with 
Cuba  Dec.  11,  1902,  as  made  effective  by  Act 
Dec.  17,  1903,  on  importations  of  Cuban  sugar. 
—State  of  Louisiana  v.  McAdoo,  34  S.  Ct.  938, 
234  U.  S.  627,  58  L.  Ed.  1506. 

^=9 127.  BIclita  of  aetion  anlmst  Ualtod 
States  or  United  States  ofleers. 

See  47  Cent.  Dig.  U.  8.  9  U6. 

The  United  States  is  not  suable  under 
Tucker  Act  March  3,  1887,  c.  350,  24  Stat.  605 
[U.  S.  Cbmp.  St.  1901,  p.  752],  on  a  claim  for 
the  value  of  the  use  by  the  army  of  a  Spanish 
merchant  vessel  captured  during  the  war  with 
Spain,  since  the  action  is  one  sounding  in  tort, 
and  is  not  converted  into  one  of  implied  con- 
tract because  the  claim  is  in  form  for  the  use 
of  the  ▼eesel  after  actual  hostilities  were  sus- 
pended by  the  protocol  of  Auf^st  12,  1898,  es- 
pecially m  view  of  the  provision  of  the  treaty 
of  peace  for  the  mutual  relinquishment  of  ail 
claims  for  national  or  individual  indemnity  that 
may  have  arisen  since  the  beginning  of  the  Cu- 
ban insurrection,  and  prior  to  the  exchange. of 
ratifications  of  such  treaty.— Ribas  y  Hijo  v. 
United  States,  24  S.  Ct.  727,  194  U.  S.  316,  48 
L.  Ed.  994. 

The  Supreme  Court  of  the  United  States 
has  no  jurisdiction  of  a  bill  in  equity  filed  by 
the  state  of  Louisiana  against  the  Secretary 
of  the  Interior  and  the  Commissioner  of  the 
General  Land  Office  to  establish  its  title  under 
the  swamp  land  grant  act  of  March  2,  1840 
(0  Stat.  352,  c  87),  to  certain  lands  which  were 
approved  to  the  state  by  the  Secretary  of  the 
Interior  upon  the  manifest  mistake  of  law,  that, 
upon  the  abandonment  of  the  military  reserva- 
tion of  which  they  formed  a  part,  the  lands  fdl 
within  the  terms  of  the  grant,  since  such  suit 
raises  questions  of  law  and  fact  upon  which  the 
United  States  would  have  to  be  heard.— State  of 
Louisiana  v.  Garfield,  29  S.  Ct.  31,  211  U.  S. 
70.  53  L.  Ed.  92. 

An  existing  federal  equity  jurisdiction  of 
a  suit  against  an  army  officer  based  on  his  al- 
leged infringement  of  certain  patents  for  the 
benefit  of  the  United  States  was  ousted  by  the 
provisions  of  Act  June  25,  1910,  the  effect  of 
which  was  to  provide  for  the  appropriation  of  a 
license  to  use  the  invention,  and  the  appropria- 
tion being  sanctioned  by  means  of  the  compen- 
sation for  which  the  statute  provides. — 
Croxier  v.  Fried  Krupp  Aktiengesellschaft,  32 
S.  Ct.  488,  224  U.  S.  290,  56  L,  Ed.  771,  re- 
versing judgment  Fried,  Krupp  Aktiengesell- 
schaft V.  Crozier,  32  App.-  D.  C.  1,  15  Ann. 
Cas.  1108. 

No  right  to  sue  the  United  States  was  given 
by  Act  May  29,  1908,  §  2,  conferring  jurisdic- 


tion on  Court  of  Claims  for  any  balances  due 
on  claims  of  Indian  traders  against  the  Men- 
ominee tribe  of  Indians  in  Wisconsin  and  mem- 
bers of  said  tribe  at  the  Green  Bay  agency  for 
supplies  furnished  for  the  carrying  on  of  logging 
operations.— Green  v,  Menominee  Tribe  of  In- 
dians in  Wisconsin.  34  S.  Ct.  706,  233  U.  S. 
558,  58  L.  Ed.  1093,  affirming  judgment  47  Ct 
CI.  281. 

Exemption  of  the  United  States  from  suit 
does  not  preclude  an  action  to  enjoin  the  Secre- 
tary of  the  Interior  and  the  Commissioner  of  the 
General  Land  Office  from  casting  a  cloud  on  a 
title  vested  by  an  apjproved  location  of  the  grant 
made  in  Act  June  2l,  1860,  by  proceedings  as 
to  certain  attempted  entries  upon  such  land 
under  public  land  laws.— Lane  v.  Watts,  34  S. 
Ct.  965,  234  U.  S.  525,  58  L.  Ed.  1440,  affirm- 
ing decree  41  App.  D.  C.  139,  rehearing  denied, 
35  S.  Ct.  3.  235  U.  S.  17.  59  L.  Ed.  — . 

^s»128.  Defenaea  ia  generaL 

aee  47  Cent  Dig.  U.  8.  I  UT. 

Act  Cong.  Feb.  26,  1885  (23  Stat.  115),  au- 
thorizing plaintiffs  "to  sue  in  the  court  of 
claims,  which  court  shall  pass  upon  the  law 
and  facts  as  to  the  liability  of  the  United  States 
for  the  acts  of  its  officer,  Joshua  F.  Bailey  (col- 
lector of  revenue),  by  reason  of  the  seizure  and 
closing  up  of  the  commission  houses  and  bonded 
warehouses"  of  plaintiffs,  "said  suit  to  be  main- 
tained, any  statute  of  limitation  to  the  con- 
trary notwithstanding,"  waives  no  righta  or 
defenses  which  the  government  might  have,  ex- 
cept the  statute  of  limitations;  and  the  prin- 
ciple may  be  invoked  as  a  defense  that  the  gov- 
ernment is  not  liable  for  unauthorized  wrongs 
inflicted  by  its  officers  on  the  citizen,  though  oc- 
curring while  engaged  in  the  discharge  of  official 
duties.— United  States  v.  Cumming,  130  U.  S. 
452,  9  S.  Ct.  583,  32  L.  Ed.  1029. 

^79130.  Set-off  and  oounterelaiia* 

See  47  Cent.  Dig.  U.  8.  S  118. 

A  contractor  to  whom  has  been  delivered, 
without  sanction  of  law,  material  of  old  ships, 
property  of  the  United  States,  to  which  he  had 
no  title  whatever,  by  contract  or  otherwise,  is 
accountable  to  the  government  for  its  full  value, 
notwithstanding  that  his  account  has  been  set- 
tled by  the  officers  of  the  navy  department  at 
a  sum  less  than  its  full  value;  and,  where  he 
sells  the  property  for  an  amount  greatly  in  ex- 
cess of  the  amount  with  which  he  has  been 
charged  in  the  settlement  of  his  accounts,  the 
excess  may  be  set  off  by  the  United  States  in 
an  action  against  it.— Steele  v.  United  States, 
113  U.  S.  128,  5  S.  Ct  396.  28  L.  Ed.  952. 

In  a  proceeding  in  the  court  of  claims  by 
the  state  of  Louisiana  to  recover  from  the  Unit- 
ed States  moneys  due  under  Act  Cong.  Feb.  20, 
1811,  granting  the  state  5  per  cent,  of  the  net 
proceeds  of  the  sale  of  lands  to  be  used  in  con- 
structing roads  and  levees,  as  the  legislature 
might  direct,  and  moneys  due  under  Act  Sept. 
28,  1850,  and  Act  March  2,  1855,  granting  to 
the  states  all  swamp  lands  therein,  and  the  price 
of  some  already  sold,  heldf  that  these  funds  were 
not  subject  to  such  a  property  trust  for  a  par- 
ticular purpose  as  would  prevent  a  state  from 
applying  them  to  general  purposes;  and  the 
United  States  could  offset  a  claim  against  the 
state  for  interest  on  what  are  known  as  "In- 
dian Trust  Bonds,"  issued  by  the  state.— United 
States  V.  State  of  Louisiana,  127  U.  S.  182,  8 
S.  Ct.  1047,  32  L.  Ed.  66. 

The  difference  in  quality  and  fuel  Talue 
between  the  coal  called  for  by  the  contract  and 
a  cargo  of  inferior  coal  furnished  to  the  gov- 
ernment and  paid  for  may  be  set  off  against  the 
government's  liability  to  the  same  contractors 
under  a  later  contract,  where  the  parties  agreed 
that  the  acceptance  of  the  inferior  coal  should 
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be  a  purchase  oatgide  the  contract^  and  the 
contractors  were  notified  before  delivery  that 
they  would  be  charged  with  the  difference  if  the 
coal  proved  inferior.— Barry  v.  United  States,  33 
S.  Ct.  681,  229  U.  S.  47,  57  L.  Ed.  10«0,  af- 
firming judgment  Peabody  v.  Same,  45  Ct  Gl. 
532. 

^s»131.  Jnrisdiotion* 

See  47  Cent.  Dig.  U.  S.  IS  119-126. 

Where  the  United  States  brings  into  a  prize 
court  a  vessel  that  was  captured  by  the  co-opera- 
tion of  the  army  and  navy,  and  as  to  which  there 
can  bo  no  distribution  of  prize  money,  it  is  a  sub- 
mission to  the  jurisdiction  of  the  court,  and  a 
decree  for  damages  may  be  rendered  against  it 
—United  States  v.  The  Nuestra  Senora  De  Re- 
gla,  108  U.  S.  92,  2  S.  Ct.  287,  27  L.  Ed.  662. 

Under  Act  March  19,  1890  (26  Stat.  24,  c. 
39),  referring  the  claim  of  the  Pottawatomie 
Indians  of  Michigan  and  Indiana  to  the  court  of 
claims  for  adjudication,  that  court  had  no  au- 
thority to  convert  the  perpetual  annuities  pro- 
vided for  in  the  treaties  of  September  26  and 
27,  1833  (7  Stat.  431,  442),  into  a  sum  for  pres- 
ent payment— Pam-to-pee  v.  United  States,  148 
U.  S.  691,  13  S.  Ct  742,  37  I*  Ed.  613,  affirm- 
ing judgment  Pottawatomie  Indians  v.  Same, 
27  Ot.  01.  408. 

The  court  of  daims  has  no  jurisdiction  of 
claims  against  the  government  for  torts. — Schil- 
linger  v.  United  States,  155  U.  S.  163,  15  S. 
Ct.  85,  39  L.  Ed.  108. 

The  use,  by  a  contractor  with  the  govern- 
ment, of  a  patented  process  in  doing  work  after- 
•  wards  accepted  and  used  by  the  government, 
does  not  lay  a  foundation  for  a  claim  against 
the  government  under  the  constitution  of  the 
TTnited  States,  so  as  to  give  the  court  of  claims 
jurisdiction.— Id. 

In  enacting  the  act  of  March  3,  1883  (22 
Stat  158,  c.  Ill),  referring  a  certain  claim 
for  cotton  taken  or  destroyed  during  the  war 
to  the  court  of  claims,  and  removing  the  bar  of 
any  statute  of  limitations  from  claimant's  cause 
of  action,  congress  will  be  presumed  to  have 
employed  in  a  proviso  thereto  substantially  the 
words  used  in  section  3  of  the  act  of  March  3, 
18a^  (12  Stat  820,  c.  120),  relating  to  prop- 
erty abandoned  and  captured  during  the  war, 
and  providing  for  the  recovery  of  the  value 
thereof  by  its  owner  "on  proof  to  the  satisfac* 
tion  of  said  court  ♦  ♦  ♦  that  he  never  gave 
any  aid  or  comfort  to  the  present  Rebellion,*' 
with  a  due  regard  for  the  rule  of  decision  under 
the  prior  act  that  the  successive  amnesty  proc- 
lamations of  the  executive  had  rendered  such 
proof  immaterial  where  the  suit  was  brought 
before  the  statute  had  run,  and  that  by  those 
words  it  made  the  establishment  of  loyalty  in 
fact  a  prerequisite  to  the  jurisdiction  of  the 
court  of  claims.— Austin  v.  United  States,  155 
U.  S.  417, 15  S.  Ct  167,  39  li.  Ed.  206,  affirming 
judgment  25  Ct  CI.  437. 

The  proviso  in  Act  March  3,  1883  (22  Stat. 
158,  c.  Ill),  referring  the  claims  of  the  repre- 
sentatives of  one  A.,  for  cotton  taken  by  the 
military  authorities  of  the  United  States  dur- 
ing the  war,  to  the  court  of  claims  for  adjus- 
ment,  and  removing  the  bar  of  any  statute  of 
limitations,  that  it  be  shown  to  the  sati^ae- 
tion  of  the  court  that  neither  A.  nor  his  surviv- 
ing representatives  "gave  any  aid  or  comfort 
to  the  late  Rebellion,  but  were  throughout  the 
war  loyal  to  the  government  of  the  United 
States,*'  operates  upon  the  entire  enacting 
clause ;  making  such  loyalty  on  the  part  df  A.  a 
jurisdictional  fact,  and  withholding  consent  for 
the  prosecution  oi  the  suit  until  it  was  estab- 
lished to  the  court's  satisfaction. — Id. 

Act  March  3,  1891,  c.  538,  f  4,  26  Stat 
852  [U.  S.  Comp.  St.  1901,  p.  761],  in  regard 
to  Indian  depredation  claims,  giving  the  claim- 
ant or  the  United  States  the  right  to  reopen 


the  case  and  try  the  same  before  the  court  of 
claims,  does  not  authorize  a  reopening  of  the 
case  in  regard  only  to  the  amount  of  the  gov- 
ernment's liability,  but,  if  it  is  reopened  at  all, 
both  the  amount  of  the  depredation  and  ftLCt  of 
liability  must  be  reconsidered.— ^Leighton  y.  Unit- 
ed States,  161  U.  S.  291,  16  S.  Ct  496^  40  L. 
Ed.  703. 

^=9 132.  Venne. 

See  47  Cent.  Dig.  U.  8.  I  126. 

An  action  by  the  United  States  to  recoyer 
the  value  of  timber  taken  from  puUic  lands  is 
transitory,  and  may  be  brought  in  any  juris- 
diction in  which  the  defendant  can  be  served 
with  process. — Stone  y.  United  States,  167  U.  S. 
178»  17  S.  Ct.  778,  42  U  Ed.  127,  affirming 
judgment  64  F.  667,  12  C.  C.  A.  451. 

^s>133.  Time    to    sue,   limitatioas,   amd 
laolies. 

See  47  Cent  Dig.  U.  S.  55  127.  128. 

Rev.  St  $  1069  [U.  S.  Comp.  St  1901,  p. 
740],  providing  that  "every  claim  against  the 
United  States  cognizable  by  the  court  of  claims 
shall  be  forever  barred,  unless  the  petition  is 
filed  *  *  *  within  six  years  after  the  daim 
first  accrues,"  is  applicable  as  well  to  causes 
of  action  thereafter  created  aa  to  those  then 
existing.— Rice  v.  United  States,  122  U.  S.  Oil, 
7  S.  a.  1377.  30  U  Ed.  793. 

Act  Cong.  Feb.  5*  1877,  authorizing  the 
court  of  claims  to  take  jurisdiction,  under  the 
prorisions  of  the  act  of  March  12,  1863,  pro- 
viding "for  the  collection  of  abandoned  proper- 
ty," etc.,  of  the  claim  of  Robert  Erwin  "for 
property  alleged  to  have  been  taken  from  him,'* 
contains  no  provisioli  as  to  when  suit  shall  be 
brought  thereunder,  and  in  the  absence  of  such 
special  limitation,  such  a  suit  falls  within  Rev. 
St  U.  S.  §  1069,  and  is  barred  by  six  yeara.— Id. 

Plaintiff's  claim  against  the  United  States 
accrued  in  October,  1863,  but  was  never  pre- 
sented to  any  executive  department  of  the  gov- 
ernment until  July,  1874,  and  was  not  forward- 
ed to  the  court  of  claims  by  the  secretary  of  the 
treasury  until  August,  1886.  Held,  that  claim- 
ant's right  to  judgment  was  barred  by  Rey.  St 
S  1069  [XT.  S.  Comp.  St.  1901,  p.  740],  which  pro- 
vides that  every  claim  against  the  United  States, 
cognizable  by  the  court  of  claims,  shall  be  for- 
ever hnrred  unless  the  statement  of  the  claim 
be  filed  in  the  court,  or  transmitted  to  it,  under 
the  provisions  of  this  act  (March  3,  1863),  with- 
in SIX  years  after  the  claim  first  accrues. — Finn 
v.  United  States,  123  U.  S.  227,  8  S.  Ct.  82,  31 
L.  Ed.  128. 

Rev.  St  f  1060  [U.  S.  Comp.  45t  1901,  p. 
740],  providing  that  in  all  cases  in  the  court 
of  claims  the  petiticm  must  be  filed  within  six 
years  after  the  claim  accrues,  applies  to  a  suit 
by  the  state  of  I^ouisiana,  to  recover  from  the 
United  States  moneys  due  under  Act  Cong.  BVb. 
20,  1811,  granting  the  state  5  per  cent  of  the 
net  process  of  lands  sold,  and  moneys  due 
,under  Acts  Sept  28,  1850,  and  March  2,  1855, 
granting  to  the  states  all  swamp  lands  therein, 
and  the  price  of  some  already  add. — ^United 
States  y.  State  of  Louisiana,  127  U.  S.  182,  8 
S.  Ct  1047,  32  li.  Ed.  66. 

^=»141.  ETldeaee. 

See  47  Cent  Dig.  U.  8.  H  lSS-129. 

Under  the  provision  of  Act  Cong.  Mardi  8, 
1881,  giving  the  court  of  claims  jurisdiction 
to  determine  the  amounts  due  the  Choctaw 
Nation  by  the  United  States  under  various 
treaties,  that  Uie  court  <^  claims  "shall  not  be 
estopped  by  any  action  had  or  award  made  by 
the  senate  of  the  United  States  in  pursuance 
of  the  treaty  of  1855,"  which  treaty  provided 
that  "the  adjudication  and  decision  of  the  sen- 
ate shall  be  final,"  the  award  of  the  senate. 
though  not  binding  on  the  court,  should  not  bt 
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entirely  disregarded,  but  shonld  be  considered 
as  prima  fade  establishing  the  validity  of  the 
claim  thereby  adjudged  in  favor  of  the  Choc- 
taws,  leaving  the  award  open  to  attack  by  the 
government,  both  on  such  grounds  as  ordinarily 
will  invalidate  awards,  and  on  the  ground  of 
being  unsupported  by  proof,  or  unjust  and  un- 
fair, in  view  of  all  thet.  circumstances,  on  which 
questions  the  burden  of  proof  would  be  on  the 
government— Choctaw  Naticm  v.  United  States, 
119  U.  S.  1,  7  S.  Ct  75,  30  Ix  Ed.  306. 

Act  Cong.  O.  S.  A.  Aug.  30,  1861,  provided 
that  the^  postmaster  general  should  collect  all 
moneys  in  the  hands  of  and  due  from  postmaa- 
ters  within  the  Confederate  States  which  had 
not  been  paid  over  when  their  government  took 
charge  of  the  postal  service,  whicb  money 
should  be  applied  to  the  pro  rata  payment  of 
claims  of  loyal  citizens  of  the  Confederate  States 
for  mail  services  theretofore  rendered  the  Unit- 
ed States.  Act  Cong.  March  3,  1877,  appro- 
priated a  sum  for  the  payment  of  claims  for 
mail  services  rendered  in  the  late  Confederate 
States  before  the  war,  "provided,  that  any  such 
claims  which  had  been  paid  by  the  Confederate 
States  government  shall  not  again  be  paid." 
Held  that,  in  an  action  on  such  a  claim,  the  bur- 
den was  on  the  claimant  to  show  that  payment 
was  not  made  by  the  Confederate  States. — Sel- 
mn.  R.  &  D.  R.  Co.  v.  United  States,  130  U.  S. 
560,  11  S.  Ct  638,  35  L.  Ed.  266. 

Even  if  the  burden  were  on  the  United 
States  to  show  that  such  payment  had  been 
made,  the  facts  relating  to  such  payment  are 
peculiarly  within  the  knowledge  of  the  claimant; 
and  his  failure  to  produce  any  evidence  in  re- 
gard thereto  warrants  the  inference  that  he  had 
been  paid.— Id. 

Contractor  for  construction  of  jetty  in  a 
harbor,  suing  for  damages  by  wrongful  refusal 
of  government  agent  to  permit  laying  of  crest 
blocks  on  the  jetty,  held  to  have  the  burden  of 
showing  the  number  of  working  dajrs  he  was 
unable  to  do  labor  of  another  character  on  the 
jetty  because  of  such  refusal. — Ripley  v.  Unit- 
ed States,  32  8.  Ct.  352,  223  U.  S.  695,  750,  56 
L.  Ed.  614. 

4=>143.  TrlaL 

See  47  Cent  Dig.  U.  8.  S  14L 

Act  March  3,  1891,  c.  538,  f  4,  26  Stat.  852 
[U.  S.  Comp.  St  1901,  p.  761],  in  regard  to 
Indian  depredation  claims,  giving  the  claimant 
or  the  United  States  the  right  to  reopen  the 
case  and  tiy  the  same  before  the  court  of  claims, 


does  not  authorize  a  reopening  of  the  case  in 
regard  only  to  the  amount  of  the  government's 
liability,  but,  if  it  is  reopened  at  all,  both  the 
amount  of  the  depredation  and  fact  of  liabil- 
ity must  be  reconsidered.— Leighton  v.  United 
States,  161  U.  S.  291,  16  S.  Ct  495,  40  L,  Ed. 
703. 

^=:»144«  Judgment. 

See  47  Cent  Dig.  U.  8.  f  14S. 

A  claimant  who  accepts,  in  payment  of  a 
judgment  of  the  court  of  claims,  a  sum  of  mon- 
ey appropriated  by  congress  for  that  purpose,  by 
an  act  which  declares  that  such  sum  shall  be 
"in  full  satisfaction  of  the  judgment,"  cannot 
thereafter  maintain  a  suit  to  recover  interest  on 
such  judgment,  under  Rev.  St.  |  1090  JU.  S. 
Comp.  St.  1901,  p.  746],  which  provides  for  the 
allowance  of  interest  upon  judgments  which 
have  been  affirmed  by  the  supreme  court  after 
the  same  have  been  presented  to  the  secretary 
of  the  treasury  for  payment— Pacific  Railroad  v. 
United  States,  158  U.  S.  118,  15  S.  Ct  766,  39 
L.  Ed.  91a 


^s»146.  Appeal  and  error* 

See  47  Cent.  Dig.  U.  8.  i  147. 

Where  the  persons  who  are  entitled  to  share 
in  the  award  made  by  the  court  of  claims  in  re- 
gard to  the  claims  of  the  Pottawatomie  Indians 
of  Michigan  and  Indiana  under  the  treaties  of 
September  26  and  27,  1833  (7  Stat  431,  442). 
do  not  clearly  appear  from  the  record,  or  from 
the  opinion  tiled  by  that  court  (Pottawatomie 
Indians  v.  United- States,  27  Ct.  CI.  403),  which 
decides  that  the  distribution  shall  be  made  by 
the  executive  branch  of  the  government,  the 
ruling  will  not  be  disturbed  on  appeal. — Pam- 
to-pee  V.  United  States,  148  U.  S.  691,  13  S.  Ct. 
742,  37  L.  Ed.  613,  affirming  judgment  Potta- 
watomie Indians  v.  Same,  27  Ct  CL  403. 

^s>147.  Costs. 

See  47  Cent  Dig.  U.  S.  1 148. 

A  judgment  against  the  United  States  for 
costs  is  erroneous,  in  any  aspect  of  the  case. — 
Stanley  v.  Schwalby,  162  U.  S.  255,  16  S.  Ct. 
754,  40  li.  Ed.  960,  reversing  judgment  United 
States  V.  Schwalby,  8  Tex.  Civ.  App.  679,  29  S. 
W.  90. 

Unsuccessful  defendants  in  ia  civil  suit 
brought  by  'the  United  States  are  liable  for 
costs.  Judgment  105  F.  1004,  44  C.  C.  A.  685, 
affirmed.— Pine  River  Logging  &  Improvement 
Co.  V.  United  States,  22  S.  Ot  920,  186  U.  S. 
279,  46  L.  Ed.  1164. 
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Scope-Note. 

[INCLUDES  commisBioners  of  the  circuit  courts  of  the  United  States;  appointment, 
qualification,  tenure,  and  removal  of  such  commissioners;  their  Jurisdiction  and  powers, 
and  proceedings  before  them  in  general,  and  their  rights,  duties,  and  liabilities. 

[For  related  matters  under  other  topics,  see  cross -referenoes  after  analysis*] 

Analysis, 

2.  Appointment,  qualification,  and  tenure. 

3.  Compensation  and  fees. 

4.  Powers  and  functions  in  general. 

7.  Jurisdiction  and  authority  as  examining  and  committing  magis- 
trates. 
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Cf  OSS-References. 


Se< 


Aliens,  ^=:932. 
Equity,  tS=3  401-410. 


$=3»2.  AppointmeiLt,     qnallflcatioa,     and 
tenure. 

S^e  47  Cent.  Dig.  U.  S.  Comrs.  SS  !•  2. 

Oommissioners.  appointed  by  a  United  States 
district  court  having  circuit  court  powers,  who, 
after  the  creation  of  a  United  States  circuit 
court  in  the  same  district,  are  continued  in 
office  bj  the  latter  court,  though  such  contin- 
uance IS  not  evidenced  by  reappointment,  are 
commissioners  de  facto  or  the  circuit  court. — 
Starr  v.  United  States,  17  S.  Ct  223, 164  U.  Sv 
627,  41  L.  Ed.  577. 

Commissioners  of  the  United  States  court 
for  the  Indian  Territory  are  not  taken  out  of 
the  general  rule  which  regards  the  power  of 
removal  as  incident  to  the  power  of  appoint- 
ment, by  the  proviso  of  the  act  of  congress 
of  March  1,  1895  (28  Stat.  695,  c.  145,  $  4),  de- 
claring them  subject  to  removal  by  the  judge 
of  the  district  where  they  reside  "for  causes 
prescribed  by  law,"  since  no  causes  for  removal 
nave  been  affirmatively  specified  by  congr'ess, 
and  the  provision  of  Act  May  2,  1890,  |  39, 
authorizing  them  to  exercise  jthe  powers  of  jus- 
tices of  the  peace  under  the  laws  of  Arkansas, 
does  not  bring  the  commissioners  under  the 
provisions  of  the  Arkansas  statutes  respecting 
the  removal  of  justices  of  the  peace.  Judg- 
ment 35  Ct.  CI.  90,  affirmed.— Reagan  v.  United 
States,  21  S.  Ct.  842,  182  U.  S.  419,  45  L.  Ed. 
1162. 


Gompensatlon  and  fees. 

See  17  Cent.  Dig.  U.  8.  Comrs.  Sfi  5-16. 

Under  Rev.  St.  f  847,  providing  that  United 
States  commissioners  shall  receive  "for  issuing 
any  warrant  or  writ,  and  for  any  other  service, 
the  same  compensation  as  is  allowed  to  clerks 
for  like  services,"  a  commissioner  who,  by  order 
of  court,  is  required  to  keep  a  docket,  with  en- 
tries of  each  warrant  issued  and  subsequent 
proceedings  thereon  on  the  day  of  the  occur- 
rence, is  entitled  to  the  same  fees  allowed  the 
clerk  by  Rev.  St  §  828  [U.  S.  Comp.  St.  1901, 
p.  635],  for  making  dockets,  indexes,  etc.,  though 
the  services  rendered  are  not  in  all  particulars 
like  those  rendered  by  the  clerk. — United  States 
V.  Wallace,  116  U.  S.  398,  6  S.  Ct.  408,  29  Jj, 
Ed.  675. 

Where  a  United  States  commissioner  has 
submitted  his  accounts  to  a  district  judge  for 
examination  and  approval,  but  has  been  refused 
a  hearing,  and  no  order  of  approval  or  dis- 
approval is  entered,  it  is  not  necessary  that  the 
accounts  should  be  presented  at  the  treasury 
before  commencing  suit  thereon,  as  Rev.  St.  f 
846  [U.  S.  CompTst  1901,  p.  647],  provides  for 
action  by  the  judge  before  presentation  at  the 
treasury.— United  States  v.  Knox,  128  U.  S.  230, 
9  S.  Ct  63.  32  L.  Ed.  465. 

Under  Act  Cong.  Feb.  22,  1875,  c.  80,  18 
Stat.  318  [U.  S.  Comp.  St  1901,  p.  648],  pro- 
viding that  accounts  of  a  United  States  com- 
missioner shall  be  forwarded  to  the  district  at- 
torney, who  shall  present  them  to  a  circuit  or 
district  court  for  approval,  where,  if  properly 
verified,  the  court  shall  enter  an  order  of  ap- 
proval or  disapproval,  before  the  same  shall  be 
allowed  by  the  treasury  department,  and  that 
such  claims  may  be  revised  on  their  merits  by 
the  treasury  officers  as  provided  by  existing 
laws;  and  under  Rev.  St.  §  846  [U.  S.  Comp. 
St  1901,  p.  647],  enacting  that  such  claims 
shall  be  examined  and  certified  by  the  district 
judge  before  being  presented  at  the  treasury— 


a  commissioner,  having  compiled  with  the  law 
so  far  as  in  his  power  by  transmitting  hia  ac- 
count to  the  district  attorney,  who  presents  it 
to  the  court,  and  is  refused  a  hearing  ther-?on, 
and  no  order  is  entered  either  of  approval  or 
disapproval,  may  maintain  an  action  for  the 
services  in  the  court  of  claims.— Id. 

Hearing  and  deciding  motions  on  bail  and 
the  sufficiency  thereof,  and  motions  for  continu- 
ance, are  parts  of  the  hearing  and  determination 
of  criminal  charges,  under  Rev.  St  f  1014  [U. 
S.  Comp.  St  1901,  p.  716],  directing  the  com- 
missioner to  commit  on  bail  a  person  arreste<]| 
for  a  crime  or  offense  against  the  United  States, 
and  for  which  he  is  entitled  to  five  dollars  a  day 
under  section  847,  allowing  him,  "for  hearing 
and  deciding  on  criminal  charges,  five  dollars 
a  day  for  the  time  necessarily  employed."^ 
United  States  v.  Jones,  134  U.  S.  483,  10  S.  Ct 
615,  33  L.  Ed.  1007. 

The  approval  of  a  commissioner's  account 
by  a  circuit  court  of  the  United  States,  under 
Act  Feb.  22,  1875,  c.  95,  18  Stat  333  [U.  S. 
Compw  St  1901,  p.  648].  is  prima  facie  evi- 
dence of  the  correctness  of  the  items  of  that  ac- 
count; and,  in  the  absence  of  dear  and  un- 
equivocal proof  of  mistake  on^the  part  of  the 
court,  it  is  conclusive. — ^Id. 

A  commissioner  is  entitled  to  a  fee  for  tak- 
ing and  certifying  depositions  to  file. — United 
States  V.  Ewing,  140  U.  S.  142,  11  S.  Ct  743, 
35  L.  Ed.  388. 

A  commissioner  is  entitled  to  a  fee  for  writing 
out  the  testimony  of  witnesses  examined  by  him. 
— Id. 

Rev.  St.  f  1030  [U.  S.  Comp.  St.  1901,  p. 
721],  providing  that  no  writ  shall  be  necessary 
to  bring  any^  prisoner  into  court  or  for  remanfl- 
ing  him  to  jail,  but  the  same  shall  be  done  on 
the  order  of  the  court  or  district  attorney,  for 
which  no  fees  shall  be  charged  by  the  clerk  or 
marshal,  relates  exclusively  to  the  clerk's  ac- 
tion in  entering  the  order  of  the  court  or  dis- 
trict attorney,  and  to  the  marshal's  action  in 
transferring  tne  prisoner  to  and  from  jail,  and 
has  no  reference  to  hia  custody  in  a  state  jail 
pending  or  after  examination,  so  as  to  deprive  a 
United  States  commissioner  of  his  fee  for  a  mit- 
timus.—Id. 

Since  a  commissioner,  in  hearing  and  de- 
termining criminal  charges,  acts  in  a  Judicial 
capacity,  and  .has  the  power,  in  hia  judgment, 
to  suspend  the  hearing  of  a  case,  he  is  entitled 
to  his  per  diem  fees,  in  cases  where  he  grants 
continuances  at  defendant's  request. — Id. 

Since  a  prisoner  of  the  United  States  mar- 
shal is  not  under  his  control  while  confined  in  a 
state  jail,  and  since  Code  Tenn.  {  5877,  requires 
that  a  prisoner,  on  adjournment  of  his  examina- 
tion from  time  to  time,  shall  be  ^'committed"  to 
jail,  a  mittimus  is  proper  to  authorize  the  keeper 
of  the  jail  to  detain  a  United  States  prisoner, 
on  adjournment  of  his  examination ;  and  for 
issuing  each  mittimus  the  United  States  com- 
missioner is  entitled  to  a  fee  of  one  dollar,  under 
Rev.  St.  §  847,  providing  that  for  issuing  any 
warrant  he  shall  nave  the  same  compensation  as 
is  allowed  to  clerks  for  like  services,  and  sec- 
tion 828  [U.  S.  Comp.  St  1901,  p.  635],  giving 
clerks  one  dollar  for  such  service,  Rev«  St  I 
1030  [U.  S.  Comp.  St  1901,  p.  721],  provid- 
ing that  no  writ  shall  be  neces&ary  to  bring  any 
prisoner  into  court  or  for  remanding  hun  to 
jail,  but  the  same  shall  be  done  on  the  order 
of  the  court  or  district  attorney,  for  which  no 
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fees  shall  be  charged  by  the  clerk  or  marshal, 
relatiBg  exclusively  to  the  clerk's  action  in  en- 
tering the  order  of  the  court  or  district  attorney, 
and  to  the  marshal's  action  in  transferring  the 
prisoner  to  and  from  jail.— Id. 

A  commissioner  is  entitled  to  fees  for  en* 
tering  the  returns  of,  and  filing,  process.— Id. 

Where  the  local  practice  requires  the  magis- 
trate to  reduce  to  writing  the  examination  of 
complaining  witnesses,  an  allowance  should  be 
made  a  commissioner  of  the  circuit  court  for 
drawing  a  complaint,  as  "for  taking  and  certify- 
ing depositions  to  file,"  for  which  an  allowance 
iq  provided  by  Rev.  St.  |  847.— United  States  v. 
Ewing,  140  U.  S.  142,  11  S.  Ot.  743,  35  L.  Ed. 
388 ;  Same  v.  Barber,  140  U.  S.  164,  11  S.  Ct. 
749,  35  L.  Ed.  396. 

Act  Cong.  Aug.  4,  1886  (24  Stat.  274),,  mak- 
ing an  appropriation  to  supply  deficiencies  in 
the  appropriations  for  the  fiscal  year  ending 
June  30  1886,  and,  among  other  things,  for  fees 
of  commissioners,  and  providing  that  the  com- 
missioner shoiQd  receive  no  docket  fees,  did  not 
merely  except  payment  of  such  fees  out  of  the 
appropriation,  but  abolished  them  altogether. — 
United  States  v.  Ewing,  140  U.  S.  142,  11  S.  Ct. 
743.  35  U  Ed.  388 ;  Same  v^  McDermott,  140 
U.  S.  151,  11  S.  Ct.  746,  35  L.  Ed.  391,  modify- 
ing judgment  McDermott  v.  United  States,  40 
F.  217 ;  (C.  C.)  United  States  v.  HaU,  147  U.  S. 
691,  13  S.  Ct.  478,  37  U  Ed.  333. 

A  commissioner  of  the  United  States  courts 
can  charge  only  one  acknowledgment  fee  for  the 
principal  and  sureties,  and  not  a  separate  fee  for 
each.— United  States  v.  Ewing,  140  U.  S.  142, 
11  S.  Ct.  743,  35  Ia  Ed.  388;  United  Stetes  v. 
Barber,  140  U.  S.  177,  11  S.  Ct  751,  35  L.  Ed. 
398,  reversing  (D.  C.)  35  F.  886;  Same  v.  Hall, 
147  U.  S.  691.  13  S.  Ct  478,  37  L.  Ed.  333. 

A  commissioner  is  entitled  to  fees  for  issuing 
mittimus  writs.— United  States  v.  Ewing,  140 
U.  S.  142,  11  S.  Ct  743,  35  L.  Ed.  388 ;  Same 
T.  Barber,  140  U.  S.  177,  11  S.  Ct.  751,  ^ 
L.  Ed.  398,  reversing  judgment  (D.  C.)  35  F. 

ooO. 

A  commissioner  is  entitled  to  compensation 
for  administering  the  oath  and  drawing  the 
jurat  to  affidavits  by  the  supervisors  of  elec- 
tion that  they  had  actually  performed  the  serv- 
ices, where  he  is  instructed  by  the  attorney  gen- 
eral that  such  affidavits  are  required.— United 
States  v.  McDermott,  140  U.  S.  151,  11  S.  Ct 
746,  35  L».  Ed.  391,  modifying  judgment  (C.  C.) 
McDermott  v.  United  States,  40  F.  217. 

The  commissioner's  jurat  to  an  oath  of  elec- 
tion supervisors  is  a  proper  charge  under  Rev. 
St  I  828  [U.  S.  Comp.  St  1901,  p.  635],  al- 
lowing 15  cents  per  folio  for  entering  any  re- 
turn, or  making  any  record,  "certificate,"  re- 
turn, or  report.— Id. 

A  commissioner  is  entitled  to  a  fee  of  15 
cents  per  folio  for  drafting  affidavits  of  the 
supervisors  that  they  had  actually  performed 
the  services,  where  he  is  instructed  by  the  at- 
torney general  that  such  affidavits  are  required 
before  the  supervisors  will  be  paid  for  their 
services. — Id. 

A  commissioner  is  entitled  to  a  fee  of  15 
cents  for  each  jurat  to  oaths  administered  in 
connection  with  the  complaint— United  States 
V.  McDermott,  140  U.  S.  151,  11  S.  Ct  746, 
35  U  Ed.  391,  modifying  judgment  (C.  C.)  Mc- 
Dermott V.  United  States,  40  F.  217;  United 
States  V.  Barber,  140  U.  S.  164,  11  S.  Ct  749, 
35  L.  Ed.  396. 

A  United  States  commissioner  is  entitled  to 
fees  for  drawing  complaints  in  criminal  cases. 
—United  States  v.  McDermott,  140  U.  S.  151, 
11  S.  Ct.  746,  35  L.  Ed.  391,  modifying  judg- 
ment McDermott  r.  United  States.  40  F.  217 ; 
Same  v.  EJwing,  140  U.  S.  142,  11  S. 
Ct.  743,  35  L.  Ed.  388. 


A  charge  per  folio  for  transcripts  of  pro- 
ceedings is  lawful,  under  Rev.  St.  |  1014  [U. 
S.  Comp.  St  1901,  p.  716],  which  provides  that 
copies  of  the  process  issued  by  the  commission- 
er shall  be  returned,  as  speedily  as  may  be.  into 
the  clerk's  office  of  the  court,  together  with  the 
recognizances  of  tiie  witnesses  for  their  appear- 
ance.—United  States  V.  Barber,  140  U.  S.  164, 
11  S.  Ct  749,  35  L.  Ed.  396. 

A  commissioner  is  entitled  to  10  cents  for 
filing  the  complaint  under  Rev.  St.  |  847,  and 
under  the  clause  of  section  828  fU.  S.  Comp. 
St.  1901,  p.  635],  giving  such  allowance  **for 
filing  and  entering  every  declaration,  plea,  or 
other  paper."— Id. 

A  commissioner  is  entitled  to  10  cents  for 
each  oath  administered  by  him  on  examinations, 
under  Rev.  St  §  847 —Id. 

Commissioners  are  entitled  to  fees  for  draft- 
ing bail  bonds  for  defendants  in  criminal  cases, 
and  for  drawing  affidavits  of  sureties  to  such 
bonds  touching  their  solvency  and  sufficiency. 
-Id. 

A  commissioner  is  entitled  to  fees  for  cer- 
tificates furnished  to  witnesses,  of  the  amount 
due  them  for  attendance  before  him,  as  com- 
missioner.— Id. 

A  commissioner  is  entitled  to  a  charge  per 
folio  for  pay  rolls  o£  witnesses.— Id. 

A  charge  per  folio  for  depositions  taken  on 
the  examination,  under  Rev.  St.  §  847,  allowing 
a  fee  of  20  cents  per  folio  for  taking  depositions 
is  proper. — Id. 

A  commissioner  is  entitled  to  a  fee  for  tak- 
ing the  acknowledgment  of  recognizances,  for 
the  oaths  to  the  sureties  as  to  their  responsibili- 
ty, and  for  the  jurats  to  such  oaths,  but  not  to 
more  than  one  fee  for  each  recognizance. — ^Id. 

A  commissioner  is  entitled  to  a  fee  of  10 
cents  for  each  oath  administered  to  a  witness 
in  support  of  his  claim  for  attendance  and  mile- 
age.—Id. 

Depositions  taken  by  a  United  States  com- 
missioner on  the  examination  under  Rev.  St.  { 
847,  are  not  each  a  paper  within  the  meaning  of 
Rev.  St  §  828  [U.  S.  Comp.  St  1901,  p.  635], 
allowing  a  **fee  for  filing  and  entering  every 
paper,"  and  a  diarge  for  filing  the  same  is  im- 
proper. All  the  depositicns  attached  together 
and  filed  are  a  single  paper.— Id. 

A  commissioner  is  entitled  to  a  fee  of  10 
cents  for  each  oath  administered  in  connection 
with  the  complaint.— United  States  v.  Barber, 
140  U.  S.  164,  11  S.  Ct  749,  35  L.  Ed.  396, 
following  United  States  v.  MclDermott,  140  U. 
S.  151,  11  S.  Ct.  746,  35  L.  Ed.  391. 

Though  one  complaipt  is  ordinarily  suffi- 
cient, however  many  are  the  charges  against 
the  accused,  it  is  within  the  discretion  of  the 
court  to  allow  the  commissioner's  charges  for 
more  than  one  case  against  the  same  person  for 
the  violation  of  the  same  section  of  the  Re- 
vised Statutes.— United  States  v.  Barber,  140 
U.  S.  177,  11  S.  Ct  751.  35  L.  Ed.  398,  re- 
versing  judgment  (D.  C.)  Barber  v.  United 
States,  35  F.  886. 

Where  the  court  below  has  allowed  a  com- 
missioner's charges  in  excess  of  three  folios  for 
drawing  complaints,  its  action  will  not  be  dis- 
turbed—the complaints  in  question  being  under 
Rev.  St  §  2461  [U.  S.  Comp.  St.  1901,  p.  1527], 
for  cutting  timber  on  the  public  lands ;  section 
5440  [U.  S.  Comp.  St.  1901,  p.  3676],  for  con- 
spiracy; section  5392  [U.  S.  Comp.  St  1901, 
p.  3653],  for  perjury ;  and  section  5393  [U.  S. 
Comp.  St.  p.  3654],  for  subornation  of  perjury. 
—Id. 

A  commissioner  cannot  claim  compensation 
for  examining  a  complainant  and  his  witnesses 
before  the  issue  of  a  warrant,  neither  counsel 
nor  the  accused  being  present.     This  is  not  a 
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hearinfir  and  deciding  on  criminal  charges/*  for 
which,  under  Rev.  St.  |  847,  a  charge  may  be 
made.— United  States  v.  Patterson,  150  U.  S. 
65,  14  S.  Ot.  20,  37  L.  Ed.  990,  distinguishinft 
Same  v.  Jones,  134  U.  S.  483,  10  S.  Ct.  615,  33 
L.  Ed.  1007,  and  Counselman  v.  Hitchcock,  142 
U.  S.  547,  12  S.  Ct.  195,  35  L.  Ed.  1110. 

For  services  rendered  in  good  faith  in  crim- 
inal proceedings,  in  case  of  actual  arrest  and 
hearing,  the  commissioner  is  entitled  to  a  fee 
of  $10,  whether  the  accused  was  discharged  or 
held  for  trial;  and  it  is  immaterial  that  the 
complaint  was  defective,  if  it  was  manifestly 
intended  to  charge  an  offense.  If,  however, 
there  is  no  arrest,  there  can  be  no  fee. — South- 
worth  V.  United  States,  151  U.  S.  179,  14  S. 
Ct.  274,  38  L.  Ed.  119. 

The  refusal  of  the  court  to  approve  a  com- 
missioner's accounts  is  no  bar  to  an  action 
therefor,  though  it  may  be  considered  as  bear- 
ing on  the  good  faith  of  the  transaction.— 
Southworth  v.  United  States,  151  U.  S.  179, 
14  S.  Ct  274,  38  L.  Ed.  119,  following  United 
States  v.  Knox,  128  U.  S.  230,  9  S.  Ct  63,  32 
L.  Ed.  465,  and  United  States  v.  Jones,  134 
U.  S.  483,  10  S.  Ct  615,  33  L.  Ed.  1007. 

A  commissioner  is  entitled  to  fees  for  serv- 
ices required  of  him  by  a  rule  of  court — United 
States  V.  AUred,  155  U.  S.  591,  15  S.  Ct  231, 
39  L.  Ed.  273. 

A  commissioner  is  entitled  to  fees  for  ad- 
ministering oaths  to  deputy  marshals  to  veri- 
fy their  accounts,  as  required  by  the  attorney 
general  and  the  accounting  officers  of  the  treas- 
ury .—Id. 

In  a  suit  by  a  commissioner  for  •  fees  for 
warrants  in  8,2o3  criminal  cases,  the  court  of 
claims  found  that  these  prosecutions  *'were  the 
result  of  a  purpose  on  the  part  of  party  man- 
agers to  purge,  as  they  alleged,  the  register  of 
illegal  voters  ,  that  the  commissioner  without 
any  inquiry,  issued  warrants  of  arrest  in  all 
cases  in  which  affidavits  were  filed,  in  many  cas- 
es not  even  signing  them  himself,  but  having 
them  stamped  by  clerks  with  a  facsimile  of  his 
signature;  and  that  such  warrants  were  issued 
for  the  purpose  "of  affecting  the  register  of 
votes  to  be  used  in  the  election,  and  not  to  ar- 
rest and  punish  offenders,"  etc.  n  eld,  that  these 
findings  were  sufficient  to  justify  a  general  find- 
ing that  the  prosecutions  were  not  instituted  and 
4«arried  on  in  good  faith  for  the  f^urpose  of  en- 
forcing the  criminal  law,  and  that  the  commis- 
sioner was,  therefore,  not  entitled  to  fees  there- 
in.—Southworth  V.  United  States,  161  U.  S. 
639,  16  S.  Ct  694,  40  L.  Ed.  835. 

Under  Rev.  St  |  828  fU.  S.  v^omn.  St  1901, 
p.  635],  and  Rev.  St.  §  847,  commissioners  are 
entitled  to  a  fee  of  15  cents  for  each  jurat  or 
certificate  appended  to  depositions  taken  by 
them.— United  States  v.  Julian,  162  U.  S.  324, 
16  S.  Ot.  801,  40  Ll  Ed.  984. 

A  commissioner  of  a  federal  circuit  court 
is   not   entitled    to   compensation   for   services 


rendered  in  connection  with  complaints  in  civil 
rights  cases  in  which  there  has  been  no  arrest 
and  examination,  since  the  fee  of  $10  allowed 
him  by  Rev.  St  U.  S.  §  1986  [U.  S.  Comp.  St 
1901,  p.  1265],  *for  his  services  in  each  case, 
inclusive  of  all  services  incident  to  the  arrest 
and  examination,'*  when  earned,  covers  all  serv- 
ices, and,  unless  earned,  he  gets  no  other  fee. — 
Allen  V.  United  States,  27  S.  Ct.  324,  204  U.  S. 
581,  51  L.  Ed.  634. 

Fees  cannot  be  allowed  a  commissioner  of 
a  federal  circuit  court  for  certifying  complaints 
in  civil  rights  cases,  as  required  by  Rev.  St 
U.  S.  §  2027,  to  himself  as  chief  supervisor  of 
elections. — Id. 

^=»4.  Powers  and  fi&notioiia  in  geaaraL 

See  47  Cent  Dig.  U.  S.  Comrs.  8  3. 

A  commissioner  of  the  circuit  court  of  the 
United  States  has  no  authority  to  administer 
an  oath,  such  as  is  required  by  act  of  congress, 
to  a  deputy  surveyor  of  the  IJoited  States,  and 
to  take  and  certify  his  affidavit  in  regard  to  the 
manner  in  which  he  has  fulfilled  a  contract  for 
surveying,  to  be  used  in  procuring  pay  for  such 
services.— United  States  v.  Reilly.  131  U.  S.  58, 
9  S.  Ct.  664,  33  L.  Ed.  76. 

^=^7.  Jnrisdietlom  and  antliority  as  ez* 
aminins  and  oomnUtting  magla* 
trates. 

See  47  Cent  Dig.  U.  8.  Comrs.  |  8. 

The  fact  that  Rev.  St  S  627,  providing  for 
the  appointment  of  commissioners  by  United 
States  circuit  courts,  directs  that  they  shall  be 
called  "commissioners  of  the  circuit  courts,*' 
does  not  render  inadmissible  a  warrant  signed 
by  W.,  "Commissioner  of  the  United  States 
Court"  for  a  certain  district.  Such  signing  does 
not  affirmatively  imply  that  he  is  not  a  commis- 
sioner of  the  United  States  circuit  court— Starr 
V.  United  States,  17  S.  Ct  223,  164  U.  S.  627, 
41  L.  Ed.  577. 

And  it  is  immaterial  that  the  warrant  recites 
that  W.  was  appointed  by  the  "United  SUtes 
district  court'*  for  such  district,  where  the  dis- 
trict court  had  circuit  court  powers  at  the  time 
of  the  appointment,  which  was  prior  to  tie  cre- 
ation of  the  circuit  court  for  that  district — ^Id. 

The  special  provision  of  Act  May  2,  1890, 
c.  182  (26  Stat  81)  f  10,  that  persons  charged 
with  any  offense  against  the  territory  of  OUa- 
homa  shall  in  all  cases  be  taken  before  the  Unit- 
ed States  commissioner  whose  office  is  nearest 
to  the  place  where  the  offense  was  committed, 
was  not  repealed  by  the  general  provisionB  of 
the  sundry  civil  appropriation  bill  of  August  18* 
1894,  c.  301,  28  Stet  416  fU.  S.  Comp.  St  1901, 
p.  717],  that  marshals  shall  take  arrested  persons 
before  the  commissioner  nearest  the  piaoe  of 
arrest,  or  shall  be  entitled  to  no  mileage  there- 
for. Judgment  36  Ct  Q.  598,  reversed.— United 
States  V.  Nix,  23  S.  Ct  496,  189  U.  S.  199,  47 
L.  Ed.  775. 


UNITED   STATES   MARSHALS. 

Scope-Note. 

[INCLUDES  the  marshals  of  the  United  States;  their  appointment,  qnaliflcation,  and 
tenure  of  office;    and  rights,  powers,  duties,  and  liabilities  of  United  States  marshals, 
^  their  deputies  and  assistants  in  general. 

[For  related  matters  under  other  topics,  see  cress -references  after  analysis.] 

Analysis.  • 

8.  Deputies  and  assistants. 
4.  Compensation  and  fees. 


Right  in  general. 

Personal  service  of  process  or  papers  in  general,  and  return 


5.  — 

7.  — 

thereof. 
12.  Poundage  or  commissions  on  money  collected  or  paid. 

14.  Selection  and  summoning  of  jurors. 

15.  Attendance  at  court  or  before  commissioner. 

19.  Computation  of  mileage  and  traveling  expenses. 

20.  .  Disbursements  and  incidental  expenses, 

21.  Special  or  extra  services  or  expenses. 

22.  Persons  liable  in  general. 

26.  Accounting  as  to  fees. 

27.  Recovery  of  fees  or  salary. 

29.  Duties  and  functions  and  performance  thereof. 
31.  Liabilities  for  official  acts. 
36.  Liabilities  on  official  bonds. 


CrosS'References. 


Garnishee  in  attachment  proceedings,  see  At- 
tachment, ^=»291. 
Nature  of  action  on  official  bonds,  see  Actions, 


Power  of  President  to  direct,  marshal  to  ac- 
company judge,  see  United  States,  ^=»26» 


^=>3.  Deputies  and  assistants. 

See  47  Gent  Dig.  U.  S.  Mar.  fi|  2»  8. 

The  attorney  general  of  the  United  States 
wrote  to  a  United  States  marshal,  referring  to 
rumors  of  threats  of  personal  violence  against  a 
justice  of  the  supreme  court,  and  suggested  that 
extraordinarv  caution  be  used  for  his  protection. 
The  marshal  and  the  district  attorney  replied, 
the  latter  suggesting  the  appointment  of  addi- 
tional deputy  marshals  to  accompany  and  pro- 
tect ^e  justice  from  assault  while  out  of  court. 
The  attorney  general  then  wrote  to  the  mar- 
shal^ referring  to  the  correspondence,  and  au- 
thorizing him  to  retain  additional  deputies. 
Heldf  that  the  correspondence  was  sufficient  to 
warrant  the  marshal  in  retaining  a  deputy  to 
attend  on  and  protect  the  justice  both  in  court 
and  while  travelinjer  through  his  circuit,  in  dis- 
cbarge of  his  duties. — Cunningham  v.  Neagle, 
135  U.  S.  1,  10  S.  Ct.  658,  34  L.  Ed.  55,  affirm- 
ing (G,  C.)  In  re  Neagle,  39  F.  833,  6  L.  R. 

A.  7a 

A  marshal  of  the  district  in  which  a  crim- 
inal is-  arrested  may  deputize  the  marshal  of 
the  district  where  the  cnme  was  committed  to 
execute  the  warrant  of  removal.— United  States 
V.  Fletcher,  147  U.  S.  664.  13  S.  Ct.  434,  37  L. 
Ed.  322,  affirming  judgment  (0.  C.)  Fletcher  y. 
United  States,  45  F.  213. 

Appointment  and  service  as  deputy  marshal 
constitute  one  an  officer  de  facto,  though  the 
clerk  who  administered  the  oath  was  not  em- 
powered to  do  so. — Wright  v.  United  States,  158 
U.  S.  232,  15  S.  Ct.  819,  39  L.  Ed.  963. 


^=:»4.   Compemsatioa  and  fees, 

Sm  47  Cent.  Dig.  U.  8.  Mar.  9|  4-24v 


•^^  RiSht  in  seneraL 
See  47  Cent.  Dig.  U.  S.  Mar.  {§  4.  6,  7,  S4. 

Regulations  made  by  the  attorney  general 
as  to  the  length  of  service  and  compensation  oS. 
special  deputy  marshals  cannot  invalidate  a 
claim  for  services  as  such,  rendered  before  they 
were  in  existence. — United  States  v.  Davis,  1& 
U.  S.  334,  10  S.  Ct  105,  33  U  Ed.  390. 

Under  Rev.  St.  %  790  [U.  S.  Oomp.  St.  1901, 
p.  609],  which  allows  a  United  States  marshal 
to  execute  all  such  writs  as  may  be  in  his  hands 
at  the  time  of  the  expiration  of  his  term,  ,the; 
fees  for  executing  such  writs  properly  belong 
to  him ;  but  if,  for  the  convenience  oi  making 
up  accounts,  he  relinquishes  them  to  his  succes- 
sor, the  latter  may  charge  them  up  in  his  ac- 
counts.— United  States  v.  Fletcher,  147  U.  S. 
664,  13  S:  Ct.  434,  37  D.  Ed.  322,  affirming 
judgment  (C.  C.)  Fletcher  v.  United  States,  45 
F.  213. 


^-—  Personal  serriee  of  process  os 
papers  in  general,  and  return 
tliereof. 

See  47  Cent.  Dig.  U.  S.  Mar.  {§  8,  9. 

« 

A  United  States  marshal  is  not  entitled  to 
travel  fees  in  serving  warrants  of  commitment 
of  prisoners  to  a  penitentiary.— United  States 
V.  Tanner,  147  U.  S.  661,  13  S.  Ct.  436,  37  L. 
Ed.  321. 
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Under  Rer.  St  |  829  [U.  S.  Comp.  St. 
1901,  ^.  636],^  a  marshal  transporting  convicts 
from  his  district  to  a  prison  in  another  district 
within  the  same  state  is  entitled  to  fees  at  the 
rate  of  10  cents  per  mile  for  himself  and  for 
each  prisoner  and  necessary  guard.— United 
States  ▼.  McMahon,  164  U.  S.  81,  17  S.  Gt. 
28,  41  L.  Ed.  357,  reversing  judgment  65  F. 
976,  13  a  O.  A.  257. 

Under  Rev.  St  §  829  [U.  S.  Comp.  St 
pL901,  p.  636],  a  marshal,  who  has  transported 
a  prisoner,  is  not  entitled,  in  addition  to  his 
other  fees,  to  a  fee  for  the  delivery  of  war- 
rants of  commitment  to  the  warden  of  the  pen- 
itentiary, as  it  is  not  a  ''service,"  within  the 
meaning  of  such  section.— Id. 

Marshals  are  not  entitled  to  fees  for  serv- 
ing warrants  of  commitment — United  States  v. 
McMahon.  17  S.  Ct  28,  164  U.  S.  81,  41  L. 
Ed.  357,  reversing  judgment  65  F.  976,  13  O. 
C.  A.  257.  following  U.  S.  v.  Tanner,  13  SL 
Ct  436,  147  U.  S.  661,  37  L.  Bd.  321 ;  United 
States  V.  Dill,  86  F.  79,  29  O.  O.  A.  586,  re- 
versing 78  F.  614. 


—  Pomidase  or  oommissioiui  on 
Bioaey  eolleeted  or  paid. 

See  47  Cent  Dig.  U.  8.  Mar.  9  14. 

A  United  States  marshal  in  charge  of  a 
territorial  penitentiary,  and  receiving  a  salary 
therefor,  under  Rev.  St  §§  1892i  1893,  is  not 
entitled  to  any  commissions  on  disbursements 
made  in  connection  therewith. — United  States  v. 
Baird,  150  U.  S.  54,  14  S.  Ct  17,  37  Ij,  Ed. 
995. 

^S9l4«  ——  Belootlom  amd  summoniiis  of 
Jurors, 

See  47  Cent.  Dig.  U.  8.  Har.  fi  IS. 

In  the  BMrst  circuit  the  marshal  is  en- 
titled, under  Rev.  St  §  829,  d.  3  [U.  S.  Comp. 
St.  1901,  p.  636],  to  a  fee  of  two  dollars  for 
distributing  venires  to  the  constables,  according 
to  the  long-established  practice  in  that  circuit 
—United  States  ▼.  Harmon,  147  U.  S.  268,  13 
8.  Ct  327,  37  I4.  Ed.  164,  affirming  judgment 
(C.  C.)  Harmon  y.  United  States,  43  F.  560. 

^s»lS,  ^^  Attomdaaeo  at  eourt  or  be- 
fore   comatlssioaer. 

See  47  Cent  Dig.  U.  8.  Mar.  9  16. 

A  circuit  or  district  court  is  '*in  session,** 
within  the  meaning  of  Rev.  St  fi  829  [U.  S. 
Comp.  St  1901,  p.  636],  fixing  the  marshal's 
compensation  for  attending  same  "while  in  ses- 
sion," only  when  it  is  open  by  its  own  order 
for  the  transaction  of  business,  and  a  marshal 
is  not  entitied,  under  such  section,  to  be  com- 
pensated at  the  rate  of  five  dollars  per  day  for 
each  day  of  the  term  when  the  court  by  its 
own  action  is  not  open  for  the  transaction  of 
business.— McMuUen  v.  United  States,  146  U. 
S.  360,  13  S.  Ct.  127,  36  L.  Ed.  1007,  affirmr 
ing  judgment  24  Ct  Cfl.  394. 

A  marshal  is  entitied  to  his  per  diem  when, 
in  obedience  to  an  order  of  court  directing  an 
adjournment  to  a  certain  day,  he  is  present  up- 
on that  day,  the  journal  is  opened  by  the  clerk, 
and  the  court  is  then  adjourned  to  another 
day  by  direction  of  the  judge.— United  States 
▼.  Pitman,  147  U.  S.  669,  13  S.  Ct  425,  37 
Ll  Ed.  324,  affirming  judgment  (D.  C.)  Pitman 
T.  United  States,  145  F.  159. 

Hie  fact  that  the  5th  of  July  was  general- 
ly celebrated  as  Independence  Day,  the  4tb  fall- 
ing on  Sunday,  does  not  deprive  a  marshal  of 
his  per  diem  for  attending  court  on  that  day, 
where  the  record  shows  that  the  court  was  open 
and  transacted  business. — United  States  v. 
Fletcher,  147  U.  S.  664,  13  S.  Ct  434,  37  L. 
Ed.  322,  affirming  judgment  (0.  C.)  Fletcher 
y.  United  Stotes,  45  F.  213. 


A  marshal  is  entitied  to  charge  for  travel 
from  his  home  to  attend^court  as  often,  during 
the  term,  as  the  court  is  adjourned  over  one 
or  more  intervening  days,  except  where  such 
adjournment  is  from  Saturday  to  Monday.— 
United  States  v.  Shields,  153  U.  S.  88,  14  S. 
Ct  735,  38  L.  Bd.  645. 

Special  deputy  marshals,  appointed  to  aid 
supervisors  of  election,  are  not  entitied,  while 
on  duty,  to  extra  compensation  for  attendance 
before  commissioners.— United  States  ▼.  Mc- 
Mahon, 164  U.  S.  81,  17  S.  Ct.  28,  41  li.  Ed. 
357,  reversing  judgment  65  F.  976,  13  C,  O.  A. 
257. 

A  marshal  attending  criminal  examinations 
in  separate  and  distinct  cases  upon  the  same 
day,  before  the  same  commissioner,  is  not  en-i 
tided  to  fees  in  each  case,  but  only  to  the  two 
dollars  per  diem  allowed  by  Rev.  St  S  829. 
But  where  he  attends  examinations  before  two 
different  commissioners  on  the  same  day,  he  is 
entitled  to  a  fee  of  two  dollars  for  attendance 
before  each  commissioner.  U.  S.  v.  Erwin,  13 
S.  Ct  443.  147  U.  S.  685,  37  L.  Ed.  331,  ap- 
plied.—United  States  V.  McMahon,  17  S.  Ct 
28,  164  U.  S.  81,  41  Ll  Ed.  357,  reversing  judg- 
ment 65  F.  976,  13  O.  C.  A.  257. 

The  per  diem  fee  for  the  attendance  of 
a  United  States  marshal  at  a  court  which  has 
been  opened  for  business  by  order  of  the  judge 
is  allowable,  although  business  may  not  haye 
been  transacted  in  court  on  such  day,  and  the 
judge  may  not  have  been  present  Judgment 
36  Ct  OL  598,  reversed.— United  SUtes  v.  Nix, 
23  S.  Ot  495,  189  U.  S.  199,  47  L.  Bd.  775. 


— —  Oomputatioa  of  aiilease  amd 
traTelins^  expenses. 

See  47  Cent  Dig.  U.  8.  Mar.  |  17. 

Under  Rer.  St  t  829,  d.  25  [U.  S.  Comi». 
St.  1901,  p,  638],  where  a  marshal  serves 
several  precepts  (not  in  behalf  of  the  same  per- 
son) against  different  persons,  for  different 
causes,  he  is  entitied  to  full  travel  on  each, 
though  they  are  all  served  on  the  same  trip.— 
United  States  v.  Harmon,  147  U.  S.  268,  13  S. 
Ct.  327,  37  Lu  Ed.  164,  affirming  judgment 
Harmon  v.  United  States,  43  F,  560. 

Under  Rev.  St  §  829,  cl.  24  [U.  S.  Comp. 
St  1901,  p.  638],  allowing  a  marshal  '*for 
traveling  from  his  residence  to  the  place  of 
holding  court,  to  attend  a  term  thereof,  10 
cents  a  mile  for  going  only,"  the  marshal  is 
not  restricted  to  a  single  travel  at  each  term; 
but  where  court  adjourns  over  one  or  more 
days,  he  may  return  home,  and  charge  traTel 
for  going  to  attend  the  term  at  the  day  to 
which  it  is  adjourned.  He  may  also  charge 
travel  for  going  to  each  special  term. — ^United 
States  y.  Harmon,  147  U.  S.  268,  13  S.  Ct 
327,  37  L.  Ed.  164,  affirming  judgment  (C  C.) 
Harmon  v.  United  States  43  F.  560;  United 
States  Y.  Shields,  153  U.  S.  88,  14  S.  Ct  735» 
38  L..  Ed.  645. 

Act  Cong.  Feb.  22,  1875,  a  95.  |  7  aS 
Stat  334  [U.  S.  Comp.  St  1901,  p.  649]),  does 
not  preclude  a  marshal  from  charging  full 
mileage  on  each  of  two  or  more  writs  served 
at  the  same  time  and  place  on  different  per- 
sons, but  applies  only  to  cases  in  which  there 
is  no  actual  travel,  as  where  a  writ  was  sent 
through  the  mail  to  be  served  by  a  deputy  near 
the  place  of  service.— United  States  v.  Har- 
mon, 147  U.  S.  268,  13  S.  Ct  327,  37  U  Ed. 
164,  affirming  judgment  Harmon  y.  United 
States,  43  Fed.  560;  United  States  y.  Fletcher, 
147  U.  S.  664.  13  S.  Ct  434,  37  L.  Ed.  322, 
affirming  Fletcher  v.  United  States,  45  F.  213^ 

Under  Rev.  St  |  829  [U.  S.  Comp.  St 
1901.  p.  636],  allowing  the  marshal  six  cents 
a  mile  for  traveling  to  serve  process,  with  a 
proviso  that  **wbere  more  than  two  write  of 
any  kind  required  to  be  served  in  behalf  of  ths 
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same  party  or  the  same  person  might  be  served 
at  the  same  time,  the  marshal  shall  be  entitled 
to  compensation  for  travel  on  only  two  of  such 
writs/'  snch  marshal  is  entitled  to  mileage  for 
each  writ  he  serves  when  on  different  persons, 
although  he  only  makes  one  trip.— Id. 

When  a  marshal  takes  a  criminal  to  a 
penitentiary,  the  only  mileage  he  can  charge 
is  that  prescribed  in  Rev.  St.  §  829  [U.  S. 
Comp.  St  1901,  p.  636].  **for  transporting  crim- 
inals, ten  cents  a  mile  for  himself,  and  for  each 
prisoner  and  necessary  guard,"  and  he  cannot 
also  charge  six  cents  per  mile  as  for  **going  to 
serve"  the  warrant  of  commitment. — United 
States  V.  Tanner,  147  U.  S.  661,  13  S.  Ct  436, 
87  L.  Bd.  321. 

Under  Rev.  St ,  §  829,  a  marshal  transport- 
ing convicts  from  his  district  to  a  prison  in  an- 
other district  within  the  same  state  is  entitled 
to  fees  at  the  rate  of  10  cents  per  mile  for  him- 
self and  for  each  prisoner  and  necessary  guard. 
—United  States  v.  McMahon,  17  S.  Ct  28,  164 
a.  S.  81,  41  Lw  Ed.  357,  reversing  judgment 
65  F.  97^  13  0.  0.  A.  257. 

A  United  States  marshal  is  not  entitled  to 
mileage  for  the  distance  traveled  in  serving 
warrants  of  arrest,  in  excess  of  the  usually 
traveled  route,  between  the  place  of  receiving 
the  writs  and  the  place  of  service,  however 
great  the  necessity  of  pursuing  a  circuitous 
route,  in  view  of  Rev.  St.  U.  S.  |  829  [U.  S. 
Comp.  St  1901,  p.  636],  which  directs  such 
mileage  to  be  computed  ''from  the  place  where 
the  prooeM  is  returned  to  th'e  place  of  service." 
Judgment  36  Ct  CI.  598,  reversed.— United 
States  T,  Niz,  23  S.  Ct  495,  189  U.  S.  199,  47 
L.  Ed.  775. 

^=»2<K  — — >  Diabnrsemoats  and  ineidsm- 
tal  ezpensos. 

See  47  Cent.  Dig.  U.  S.  Mar.  §1  U^  1^ 

Under  Rev.  St  S  829,  cL  18  fU.  S.  Comp. 
St  1901,  p.  637],  a  marshal  may  charge  for  ex- 
penses in  endeavoring  to  make  an  arrest  when 
the  services  charged  for  were  actually  rendered, 
and  the  disbursements  actually  made.— United 
States  y.  Harmon,  147  U.  S.  268.  13  S.  Ct 
327,  37  L.  Ed.  164,  affirming  judgment  (C.  C.) 
Harmon  v.  United  States,  43  F.  560. 

The  hire  of  had^s  to  transport  prisoners  to 
and  from  court  being  agreed  to  have  been  in  ac- 
cordance with  the  usual  practice,  and  to  hsve 
always  before  been  allowed,  it  wiU  be  presumed 
to  have  been  required  by  the  court,  for  the 
prompt  dispatch  of  business,  and  a  marshal 
should  be  reimbursed  for  money  so  spent. — ^Id. 

A  marshal  is  entitled  to  be  reimbursed  for 
money  paid  with  the  approval  of  the  attorney 
general,  to  whom  Rev.  St.  |  368  [U.  S.  Comp. 
St  1901,  p.  210],  gives  general  supervisory  pow- 
er over  the  accounts  of  the  court  officers;  the 
payment  having  been  made  on  a  requisition  of 
the  district  attorney  for  blanks  necessary  for 
his  use. — ^Id. 

The  expense  of  transporting  a  prisoner  un- 
der a  warrant  of  commitment  cannot  be  allow- 
ed a  United  States  marshal,  where  such  prison- 
er escaped  from  the  custody  of  his  deputy  be- 
fore he  could  be  delivered  to  the  penitentiary, 
and  there  is  no  finding  of  due  diligence  on  the 
part  of  the  officer  to  prevent  the  escape.  Judg- 
ment 36  Ct  CI.  598,  reversed.— United  States 
V.  Nix,  23  S.  Ct  495,  189  U.  S.  199,  47  U  Ed. 
775. 

A  prisoner  who  escapes  from  the  custody 
of  a  deputy  marshal  while  going  to  supper  in 
a  hotel  will  be  presumed  to  have  escaped  through 
the  officer's  negligence.— Id. 

^=»21*  —  Special  or  extra  services  or 
ezponses. 

Special  deputy  marshals,  appointed  to  aid 
supetrisors  of  election,  are  not  entitled,  while 


on  duty,  to  extra  compensation  for  attendance 
before  commissioners.— United  States  v.  Mc- 
Mahon, 17  S.  a.  28,  164  U.  S.  81,  41  L.  Ed. 
357,  reversing  judgment  65  F.  976,  13  C.  C.  A. 
257.  / 

^s»28.  — —  Persoju  liable  in,  t^enmrmh 

See  47  Cent  Dig.  U.  8.  Mar.  9  20. 

The  claims  of  deputy-onarshals  for  compen- 
sation are  claims  against  the  marshal  personal- 
ly, and  not  against  the  United  States.— Douglas 
V.  Wallace,  161  U.  S.  346,  16  S.  Ct  485,  40 
L.  Bd.  727,  affirming  Wallace  v.  Douglass,  103 
N.  C.  19.  9  S.  B.  463. 

^S985»  — —  Aoeoi&ntiiis  a*  to  fees. 

See  47  Cent  Dig.  U.  S.  Mar.  fi  21. 

The  approval  and  allowance  of  a  marshal's 
account  by  a  circuit  court  under  Act  Feb.  22, 
1875,  18  Stat.  333,  c.  95  [U.  S.  Comp.  St.  1901, 
p.  648],  when  some  of  the  items  are  unauthoriz- 
ed by  law,  does  not  preclude  a  revision  of  the 
same  by  the  proper  offcers.— McMuUen  v.  United 
States,  146  U.  S.  360,  13  S.  Ct  127.  36  L.  Ed. 
1007,  affirming  judgment  24  Ct  CI.  394. 

The  allowance  by  the  district  judge  of  the 
account  of  a  United  States  marshal  is  prima 
fade  evidence  of  the  correctness  of  the  mileage 
items  of  such  account  Judgment  36  Ct.  CI. 
598,  reversed.- United  States  v.  Nix,  23  S.  Ct. 
495,  189  U.  S.  199,  47  L.  Ed.  775. 


-*—  ReeoFery  of   fees  or  salary. 

See  47  Cent  Dig.  U.  S.  Mar.  fifi  22,  28. 

The  disallowance  by  the  first  comptroller  of 
the  treasury  of  a  marshal's  account  for  fees  is 
not  such  a  rejection  or  adverse  report  "by  a 
court,  department,  or  commission,"  under  the 

Sroviso  of  Act  March  3,  1887,  24  Stat.  505,  c. 
59,  S  1,  cl.  1  [U.  S.  Comp.  St  1901,  p.  752], 
as  to  prevent  a  circuit  court  from  talcing  juris- ' 
diction  of  a  suit  for  the  claim.— United  States 
T.  Harmon,  147  U.  S.  268,  13  S.  Ct  327,  37  L. 
Ed.  164.  affirming  judgment  (C.  C.)  Harmon  v. 
United  SUtes,  43  F.  560.  { 

On  appeal  from  a  judgment  for  fees  due  a 
United  States  marshal,  it  cannot  be  contended 
that  .there  was  no  finding  that  the  payment  of' 
such  a  sum  would  not  exceed  the  maximum  com- 
pensation of  plaintiff,  as  this  is  a  matter  which 
still  remains  open  for  adjustment  at  the  treasury 
department.— Id. 

Where  a  claim  for  fees  as  marshal  is  pre-' 
sented  to  the  department  for  allowance,  and  the 
department  in  the  exercise  of  its  discretion, 
suspends  action  upon  them  until  proper  vouchers 
are  furnished,  or  other  reasonable  requirements 
are  complied  vrith,  the  courts  should  not  assume 
jurisdiction  of  proceedings  to  recover  such  fees 
until  final  action  is  taken  or  is  deferred  for  an 
unreasonable  time. — United  States  v.  Fletcher, 
147  U.  S.  664.  13  S.  Ct  434,  37  L.  Ed.  322. 
affirming  judgment  (C.  C.)  Fletcher  v.  United 
States,  45  F.  213. 

^S929.  Duties    and    fnnetloiis    and   per- 
f om&anee  thereof  • 

See  47  Cent.  Dig.  U.  S.  Mar.  S  28. 

Under  Const,  art  2,  $  3,  declaring  that  the 
president  of  the  United  States  "shall  take  care 
that  the  laws  be  faithfully  executed,"  the 
president  has  power,  through  the  attorney  gen- 
eral, to  direct  a  United  States  marshal  to  ac- 
company and  prevent  from  a  threatened  assault 
a  justice  of  the  supreme  court  while  in  the  dis- 
charge of  his  official  duties. — Cunningham  v. 
Neagle,  135  U.  S.  1,  10  S.  Ct  658,  34  L.  Ed.  55, 
affirming  judgment  (O.  C.)  In  re  Neagle,  39  F. 
833,  5  Lr.  R.  A.  78. 

^=93 1.  I<iabilities  for  offleial  aets. 

See  47  Cent  Dig.  U.  S.  Mar.  H  29-33. 

A  writ  of  attachment  from  a  federal  court 
having  jurisdiction  of  parties  and  subject-mat- 
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ter,  though  voidable  because  issued  upon  an  in- 
sufficient affidavit,  is  a  sufficient  protection  to 
thQ  marshal  who  levied.it,  in  an  action  of  tres- 
pass against  him  in  the  state  court  by  the  own- 
ers of  the  goods  levied  on,  who  were  not  the  de- 
fendants in  the  attachment. — Matthews  v.  Dens- 
more,  109  U.  S.  216,  3  S.  Ct  126,  27  L.  Ed. 
912. 

^s»36.  Inabilities  om  oiBcial  bonds.  * 

See  47  Cent.  Dig.  U.  S.  Mar.  88  86,  87. 

The  taking  by  a  United  States  marshal,  on 
a  writ  of  attachment  on  mesne  process  against 
one  person,  of  the  goods  of  another,  is  a  breach 
of  the  condition  of  his  official  bond,  for  which 
his  sureties  are  liable.— Lammon  v.  Feusier,  111 
U.  S.  17,  4  S.  Ot.  286.  28  Ia  Ed.  337. 

UNIVERSITIES. 

See  Colleges  and  Universitiefl. 

UNIVERSITY  LANDS. 

See  Public  Lands,  ^s»51-64. 


UNLAWFUL  ASSEMBLY. 

[No  paragraphs  or  references  in  this  Digest 
see  47  Cent  Dig.  Unlawf.  Assemb.] 

UNLAWFUL  DETAINER. 


Forcible  Entry  and  Detainer* 
Landlord  and  Tenant,  €s»287-291. 

UNLIQUIDATED  CLAIMS. 

See  Compromise  and  Settlement,  ^s>6. 

UNREASONABLE  SEARCHES  AND 

SEIZURES. 

See  Searches  and  Seizures,  ^=>7. 

USAGES. 

See  Gnstoms  and  Usages, 


USE   AND   OCCUPATION. 

Scope-Note.      * 

[INCLUDES  obligations  Implied  or  imposed  by  law  to  pay  for  use  of  real  property  of 
another,  occupied  by  his  permission,  Independent  of  any  leaise  or  agreement  resenring  or  Ax- 
ing a  sum  to  be  paid  as  rent ;  and  rights,  liabilities,  and  remedies  of  the  parties  in  general. 

£For  related  matters  under  othar  topics,  sae  oress-rafaranoes  after  analysis*] 

Analysis, 

1.  Nature  and  grounds  of  obligatioii. 
9.  Evidence. 

10.  Amount  of  recovery. 

11.  Trial,  judgment^  and  review. 

Cross-References. 

Requests   for  instructions  already   given,  see  Trial,  ^=»260. 


^=>1.  Nature  and  croimds  of  oblisrati0B« 

See  47  Cent  Dig.  Um  ft  O.  H  1-11. 

Wbere  private  lands  are  fenced  by  lessees 
and  others  so  as  to  inclose  therewith  the  alter- 
nate sections  of  the  state  school  lands,  and  after 
the  expiration  of  the  lease  a  stranger  secures 
a  lease  of  the  school  lands,  but  fails  to  obtain 
a  lease  of  the  private  lands,  he  is  liable  for  the 
use  and  occupa^on  of  the  latter,  if  he  turns 
into  the  inclosure  more  cattle  than  are  sufficient 
to  consume  the  grass  upon  the  school  lands. — 
Lazarus  v.  Phelps,  152  U.  S.  81,  14  S.  Ct.  477. 
38  L.  Ed.  363. 

^s»0.  ETidence. 

See  47  Cent.  Dig.  Use  ft  O.  |  26. 

As  possession  of  land  once  proven  is  pre- 
sumed to  continue,  plaintiff  may  in  an  action  for 
the  rental  value  of  lands,  for  the  purpose  of  es- 
tflblishing  exclusive  possession  in  defendant, 
give  in  evidence  the  record  of  a  prior  action  be- 
tween the  same  parties,  in  which  plaintiff  re- 
covered judgment  for  use  and  occupation  of  the 


land  up  to  the  time  for  which  the  second  ac- 
tion is  brought,  and  in  the  petition  in  which 
plaintiff  alleged,  not  only  that  defendant  had 
wrongfully   taken   possession   of  the  land  and 

Eastured  his  cattle  thereon,  but  that  be  "has 
eld,  and  is  now  holding,  the  exclusive  posses- 
sion of  the  same  to  his  own  use  and  benefit." 
—Lazarus  v.  Phelps,  156  U.  S.  202,  15  S.  Cl- 
271,  39  L.  Ed.  897. 


tt  Cent  Dig. 


^=910.  Amonnt  of  reooTory. 

See  47  Cent  Dig.  Use  ft  O.  8  26; 
Land,  ft  Ten.  fi  935. 

In  an  action  for  use  and  occupation,  the 
plaintiff  cannot  recover  for  his  failure,  through 
defendant's  withholding  the  land  from  him,  to 
make  a  profitable  sale. — Peugh  v.  Davis,  113 
U.  S.  54^  5  S.  Ct  622,  28  L.  Ed.  1127. 

^=»11.   Trial,  Jnd8:meat,  and  verieir. 

Bee  47  Cent  Dig.  Use  ft  O.  |  27. 

Defendant  cannot  complain  of  the  addition 
I  to  a  charge  in  an  action  for  use  and  occupation 
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of  land,  placing  defendant's  right  of  recoTery  on 
the  jury's  believing  that  defendant  had  posses- 
sion of  the  land,  and  claimed  and  exercised  the 
exclusive  use  and  enjoyment  thereof,  of  the 
words  "and  attempted  to  exclude  others  there- 
from/' as  this  simply  made  plaintiff  prove  more 


than  was  necessary.— Lazanu  t.  Phelps,  166  IT. 
S.  202,  15  S.  Ot  271,  39  U  Ed.  397. 

USER. 

Establishment  ofhighways,  se«  Highways, 
7-17. 


USURY. 

Scope-Note. 

[INCLUDES  compensation  for  use  or  forbearance  of  money  at  a  rate  greater  than  al- 
lowed by  law,  and  the  reserving,  taking,  or  paying  such  unlawful  rate ;  validity  and  effect 
of  agreements  therefor;  pleading  usury  and  proof  thereof  as  a  defense;  and  dyil  and 
criminal  liabilities  and  remedies  for  yiolatious  of  usury  laws. 

(;For  related  matters  under  other  topics,  see  orossTeferenoes  after  «n«lysi«-] 

Analysis. 

L  Usurious  Contracts  and  Transactions. 

(A)  Nature  and  Validity. 

^ss»  2.  What  law  governs. 

3.  Constitutional  and  statutory  provisions. 

8.  Amendment  and  repeal. 

10.  Elements  of  usury. 

13.  Loan  or  forbearance. 

15.  Reservation,  taking,  or  payment  of  or  agreement  for 

excessive  interest. 

36.  Contracts   and    transactions    involving   hazard   or   contin- 

gency. 

37.  Hazard  of  principal  in  general. 

44.  Interest  in  advance. 

46.  In  general. 

63.  Compensation  for  services  or  expenses  or  losses  incurred 

by  lender. 

64.  Commission  or  bonus  to  agent,  broker,  or  other  third  per- 

son. 

66.  Agent  or  other  representative  of  lender. 

67.  Agent  or  other  representative  of  borrower. 

62.  Stipulations  as  to  attorney's  fees  on  default  in  payment. 
67.  Usurious  contract  as  consideration  for  new  promise. 
74.  Effect  of  usury. 

81.  Executed  contracts. 

86.  Usury  in  transactions  through  agents. 

(B)  Rights  and  Remedies  of  Parties. 

«=5>91.  Equitable  relief. 

96. Tender  or  payment  of  amount  actually  received  or 

due. 
100.  Application  of  payments  of  usury. 

112.  Evidence. 

113.  Presumptions  and  burden  of  proof. 

117.  Weight  and  sufficiency. 

(C)  Rights  and  Remedies  of  Third  Persons. 

[No  paragraphs  or  references  In  this  Digest.    But  see  47  Cent  Dig.  Usury, 
SI  364-416.] 

n.  Penalties  and  Forfeitures. 

137.  Grounds  of  penalties. 
146.    Forfeiture  of  interest. 
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III.  Criminal  Responsibility. 

[No  paragraphs  or  references  In  this  Digest  But  see  47  Cent  Dig.  Usary, 
II  441,  442.] 

Cross-References. 


See  Building   and  Loan   AssodatlonB,   ^=s>27. 

Appellate  jurisdiction  of  suit  involving  consti- 
tutionality of  usury  laws,  see  Courts,  ^=> 
394(10). 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=^145,  166. 


Loans  by  national  banks,  see  Banks  and  Bank- 
ing, «=>270. 

Vested  rights  to  defense*  see  Constitutional 
Law,  ^=»105. 


I 

I.  USURIOUS   OONTRAOTS  AND 

TRANSAOTIOHB. 

CA)  NATURE  AND  VALIDITY. 

^s»2.  What  law  %<orwmmM. 

See  47  Cent  Dig.  Usary,  89  2-15.  418. 

Act  111.  Feb,  IX  1857,  provides  that  where 
any  contract  or  loan  shall  be  made  in  Illinois,  *'or 
between  citizens  of  this  state  or  any  other  state 
or  country/'  bearing  interest  at  a  rate  which  is 
lawful  in  Illinois,  *it  shall  be  lawful  to  make 
the  amount  of  principal  and  interest  of  such 
contract  or  loan  payable  in  any  other  state," 
etc.  Act  111.  Feb.  16,  1857,  S  14,  provides  that 
it  shalJ  be  lawful  for  any  person  borrowing  mon- 
ey in  Illinois  to  make  notes  and  other  securi- 
ties, for  the  payment  of  interest  at  the  rates  au- 
thoriased  by  the  laws  of  Illinois,  payable  at  any 
place  where  the  parties  may  agree,  although  the 
legal  rate  in  such  place  may  be  less  than  in  Il- 
linois. Ueld^  that  where  a  loan  obtained  by  a 
citizen  of  Illinois  from  a  New  York  corporation 
upon  bonds  made  in  Illinois,  and  secured  by 
mortgages  upon  land  situated  therein,  was  for  a 
rate  of  interest  lawful  in  Illinois,  the  rate  was 
lawful,  though  the  loan  was  payable  in  New 
York,  where  such  a  rate  was  usurious. — ^Fowler 
V.  Equitable  Trust  Co.,  141  U.  S.  384,  12  S. 
Ct.  1,  36  L.  Ed.  786. 

^s»3.  Oonstitntlbiud  and  statutory  pr«- 

TisiOBS. 

See  47  Cent  Dig.  Usury.  Sfi  1«-19.  MS. 

^=»8.  •—  Amendment  and  repeal* 

See  47  Cent  Dig.  Usury.  88  19.  24S. 

The  Texas  statute  declaring  usurious  con- 
tracts *Void  and  of  no  effect"  as  to  the  whole 
rate  of  interest,  was  repealed  by  Const.  Tex. 
art.  12,  8  44  (2  Pasch.  Dig!  1132).  J?eW,  that 
the  statute  made  the  contract  voidable  only, 
and  in  an  action  after  the  repeal  the  defense  of 
usury  will  not  avail  against  a  contract  made 
before  the  repeal.— Ewell  v.  Daggs,  108  U.  S. 
143,  2  S.  Ct  408,  27  L.  Ed.  682. 

^s»10.  Elements  of  nsnry. 

Sm  47  Cent  Dig.  Usury,  88  28-29.  14C 


— -  Iioan  or  f orbearanee* 

See  47  Cent  Dig.  Usury.  8  25. 

Where  there  is  no  loan  there  can  be  no 
usury,— Stmthers  v.  Drexrf,  122  U.  S.  487,  7 
S.  Ct  1293,  30  L  Ed.  1216. 


—  Reserration,  taking,  or  paj- 
ment  of  or  agreement  for  ez- 
oesvlTe  interest. 

See  47  Cent  Dig.  Usury.  88  27-29. 

One  of  the  objects  for  which  a  loan  was  pro- 
cured was  to  pav  arreart  of  interest  on  previous 
loans  between  the  same  parties,  and  the  lender 
retained  out  of  the  latter  loan  not  only  the  in- 
terest due  on  the  former  ones,  but  interest  on 
the  overdue  coupons  evidencing  the  interest  on 
the  former  loans,  both  parties  supposing  that 
such  coupons  bore  interest.  The  court  decided 
that  such  coupons  did  not  bear  interest.  Held 
Uiat,  though  the  amount  retained  was  in  excess 


of  the  highest  rate  allowed  by  law  on  the  orlgl- 
ual  loans,  this  did  not  render  the  latter  loan  usu-^ 
rious,  as  there  was  no  contract  to  pay  such  ex- 
cessive rate.— United  States  Mortg.  Co.  v. 
Speery,  138  U.  S.  313,  11  S.  Ct  321.  34  L.  Ed. 
969,  reversing  decree  (C.  C.)  26  F.  727. 


Oontraots    and    transactions    In* 
TolTing  hasard  or  oontingeney* 

See  47  Cent  Dig.  Usury.  88  92-96. 


— —  Hasard  of  principal  in  gen* 
oral. 

Bee  47  Cent  Dig.  Usury,  8  S2. 

A  contract  whereby  the  borrower  of  mon* 
ey  agrees  to  repay  to  the  lender  a  sum  exceed* 
ing  the  amount  borrowed,  with  the  maximum 
legal  interest  added  thereto,  although  it  pro- 
vides, with  certain  restrictions,  that  the  por- 
tion of  the  debt  remaining  unpaid  on  the  death 
of  the  borrower  within  a  time  fixed  shall  not  b» 
collected,  is  subject  to  cancellation,  under  Gen. 
St  Minn.  1894,  |  2217,  providing  for  the  cancel- 
lation of  usurious  contracts.— Missouri,  K.  &  T. 
Trust  Co.  v.  Krumseig,  19  S.  Ct  179,  172  U. 
S.  351,  43  L.  Ed.  474,  affirming  decree  77  F. 
32,  23  C.  C.  A.  1,  which  affirms  (C.  C.)  Krum- 
seig V.  Missouri,  K.  ft  T.  Trust  Co.*  71  F.  SO(L 

^=>44.  Interest  in  adTanoe. 

See  47  Cent  Dig.  Usury.  88  M,  99« 

^s»45.  — -  In  s^neral. 

See  47  Cent  Dig.  Usury.  8  98. 

In  1873,  a  loan  in  Illinois  at  10  per  eent^^ 
the  highest  lawful  rate — was  not  rendered  nn* 
lawful  by  exacting  3  per  cent  thereof  in  ad- 
vance.—Fowler  V.  Equitable  Trust  Co.,  141  U. 
S.  384,  12  S.  Ct.  1,  35  L.  Ed.  786. 

4^=»53.  Oompensation  for  serrioes  or  «x* 

{lenses    or    losses    incnrved    \ff 
ender. 

See  47  Cent  Dig.  Usury,  81  VI.  U4-118. 

A  contract  for  a  loan  at  the  legal  interest 
secured  by  book  accounts  to  be  collected  by  the 
borrower  held  not  usurious  because  the  lender 
is  to  be  paid  I'per  cent  a  month  od  the  un- 
collected accounts  at  the  end  of  each  month  as 
compensation  for  his  services  in  examination  of 
the  borrower's  books,  as  required  to  do  by  an  in- 
demnity bond. — Houghton  v.  Burden,  33  S.  Ct 
491,  228  U.  S.  161,  57  L,  Ed.  780,  affirming 
decree  In  re  Canfield,  193  F.  934,  113  C.  G.  A. 
562. 

^=»54.  Oomntission    or   bonne   to 
broker,   or   otber  third  p 

See  47  Cent.  Dig.  Usury.  89  119-129. 


— -  A^ent   or   otber  rcpraecnta* 
tiTc  of  lender. 

See  47  Cent  Dig.  Usury.  88  ltt-117. 

Where  a  person  agrees  with  a  trust  com- 
pany to  procure  and  forward  appUcations  for 
loans,  with  the  understanding  that  he  shall  re- 
ceive no  compensation  from  it,  but  is  to  obtain 
his  remuneration  from  borrowers,  and  he  there- 
after, in  communications  to  the  company  and 
others,  styles  himself  as  agent  for  it,  he  must 
be  BO  considered;   and  under  the  law  in  Illinola. 
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4s»117 


a  payment  to  Mm  of  a  commission  by  the  bor- 
rower for  securing  a  loan  from  the  company  at 
the  highest  legal  rate  makes  the  transaction 
ii8uriou8.~Fowler  t.  Equitable  Trust  Co.,  141 
U.  S.  384,  12  S.  Ct.  1,  35  L.  Ed.  786. 

Where  the  highest  legal  rate  of  interest  is 
10  per  cent.,  the  payment  of  a  commission  of 
3  per  cent,  to  a  broker  negotiating  a  loan  for 
five  years,  at  9  i^r  cent.,  does  not  make  the 
transaction  usurious. — Fowler  y.  Equitable 
Trust  Co.,  141  U.  S.  411,  12  S.  Ct.  8,  85  L.  Ed. 
794. 

^=»57«  — — >  Agent   or  other   ropvoseata- 
tiTo  of  borrower. 

8«e  IT  C«nt  Dig.  Usury.  {9  128.  129. 

Commissions  paid  by  a  borrower  of  money 
to  a  loan  broker,  or  to  his  own  agent,  do  not 
render  the  loan  usurious,  unless  such  broker  or 
agent  acts  as  the  agent  of  the  lender.— Call  t. 
Palmer,  116  U.  S.  98.  6  S.  Ct  301,  29  L.  Ed. 
559,  affirming  (a  C.)  iPalmer  ▼.  Call,  7  P.  737; 
Grant  ▼.  Phcsniz  Mut  Life  Ins.  Co.,  121  U.  S. 
105,  7  S.  Ct.  841.  80  L,  Ed.  905;  Fowler  ▼. 
EquiUble  Trust  Co.,  141  U.  S.  384,  12  S.  Ct 
1,'85  L.  Ed.  786. 

^=»62.  Btlpvlatloiis  aa  to  attorney*!  fees 
oa  def avlt  im  payaieat. 

■m  47  Cent  Dig.  Usury,  |  ISS. 

In  Illinois,  a  stipulation  in  a  trust  deed  to 
secure  a  loan,  for  a  ''reasonable  attorney's  or 
solicitor's  fee,  not  exceeding  5  per  cent.,"  in  case 
of  foreclosure^  does  not,  of  itselt  render  the 
contract  usurious.— Fowler  v.  Equitable  Trust 
Co.,  141  U.  S.  411,  12  S.  Ct  8,  35  L.  Ed.  794. 

^=967.  Usariovs   ooatraet   aa   eonaidera- 
tlom  for  new  promise* 

See  47  Cent.  Dig.  Usury.  98  140.  141. 

Where  the  promisor  in  a  usurious  contract 
makes  it  the  consideration  for  a  new  contract 
with  a  third  person  not  a  party  to  the  original 
contract,  or  to  the  usury  paid  or  resenred  on  it, 
and  the  new  contract  is  not  a  contrivance  to 
evade  the  statutes  against  usury,  the  latter  is' 
not  illegal  or  usurious.— Call  ▼.  Falmer,  116  U. 
S.  98,  6  S.  Ct  301.  29  L.  Ed.  569.  affirming 
(C.  C.)  Palmer  ▼,  Call,  7  F.  737. 

^=»74.  Effeet  of  asary. 

See  47  Cent  Dig.  Usury,  M  148-161. 

^s>&l.  — -  Ezeeated  eoatraetfl* 

See  47  Cent  Dig.  Usury,  8  161. 

Plaintiff,  in  a  suit  against  a  gas  company  to 
recover  for  services  in  ne|;otiating  and  consum- 
mating a  settlement  of  differences  between  de- 
fendant and  another  company,  put  tiie  contract 
between  said  companies  in  evidence,  and  testified 
that  he  conducted  the  negotiations  resulting  in 
it;  that  he  was  the  general  manager  of  a  com- 
pany manipulating  gas  property  throughout  the 
country;  that  his  and  other  companies  were  in- 
convenienced by  the  fact  that  they  were  ex- 
pected to  furnish  gas  at  the  insufficient  price  at 
which  it  was  sold  in  the  city  where  the  con- 
tracting companies  were  located;  that  he  sug- 
gested that  the  conflict  there  should  be  amicably 
terminated,  and  in  consequence  was  employed 
to  negotiate  a  settlement  with  defendant  by  the 
other  company.  Held,  that  plaintiff  having  him- 
self suggested  the  settiement,  and  the  contract 
being  unlawful,  as  ultra  vires  of  the  other  com- 
pany, he  could  not  recover  for  services  in  pro- 
curing its  execution.— Gibbs  v.  Consolidated  Gas 
Co.  of  Baltimore,  130  U.  S.  396,  9  S.  Ct  553, 
32  L.  Ed.  979. 

'^=»86.  Usary    Im    traasaetioaa    tliroasli 
aseats* 

See  47  Cent  Dig.  Usury,  88  168-174. 

The  taking  of  a  bonus  or  commission  from 
the  borrower  by  the  lender's  agent,  without  the 


lender's  knowledge  or  participation  In  It,  does 
not  render  the  loan  usurioua— Call  y.  Palmer, 
116  U.  S.  96,  6  S.  Ct  801,  29  Ia  Ed.  659, 
affirming  (C.  C.)  Palmer  v.  Call.  7  F.  737. 

(B)  BIGHTS    AND   RBliEDIBS    OF    PAR- 
TIES. 

Denial  of  equal  protection  of  laws,  see  Constitu- 
tional Law,  «s»242. 

^S991«  Eqaitable  relief. 

See  47  Cent  Dig.  Usury,  §8  191-M8. 


—  Teader       or 

aaioaat    aetaally'  reeeirad 
dao. 

See  47  Cent  Dig.  Usury.  H  lOS-MI. 

The  provision  of  the  usury  law  of  New 
York  that  a  borrower  who  files  a  bill  in  equity 
for  relief  need  not  offer  to  pay  either  interest 
or  principal,  is  confined  in  its  api^lication  strict- 
ly to  borrowers;  nor  is  it  applicable  to  suita 
not  brought  within  the  state  of  New  York.  De- 
cree 22  C.  C.  A.  606,  76  F.  905,  affirmed.— 
Hubbard  v.  Tod,  19  S.  Ct  14,  171  U.  S.  474, 
43  L.  Ed.  246. 

A  complainant  who  seeks  the  afirmatiye 
aid  of  equity  to  set  aside  a  transaction  as  usuri- 
ous must  tender  or  offer  to  repay  the  considera- 
tion parted  with  by  defendant— (Iowa  &  Neb.) 
Hubbard  v.  Tod,  19  S.  Ct  14,  171  U.  S.  474, 
43  Jm  Ed.  246,  affirming  decree  76  F.  905,  22 
C.  O.  A.  606.  Contra,  see  Missouri,  K.  ft  T. 
Trust  Co.  ▼.  Krumseig,  19  S.  Ct  179,  172  U. 
S.  351,  43  L.  Ed.  474,  affirming  decree  77  F» 
82,  23  C.  C.  A.  1,  which  affirms  Krumsieg  y. 
Biissouri,  K.  &  T.  Trust  Co.,  71  F.  350. 


^=»100«  Applleatioa  of  payaieats  of 
ary« 

See  47  Cent  Dig.  Usury,  H  IU-284;   8S  Cent  Dig. 
Mtg.  8  841. 

Under  a  statute  that  forfeits  for  usurious 
interest  the  whole  interest  paid  and  authorizea 
the  debtor  to  recover  it  back  within  a  certain 
time  limited,  usurious  interest  actually  paid 
cannot  be  applied  to  the  discharge  of  the 
principal.— Walsh  v.  Mayer,  4  Sup.  Ct  260,  111 
U.  S.  31,  28  L.  Ed.  338. 

^=»112.  ETldenee. 

See  47  Cent  Dig.  Usury,  88^07-MD. 

d    tardea 


Preaaaiptloaa 
of  proof. 

See  47  Cent  Dig.  Usury,  88  SOB-sa. 

An  agent  authorized  to  make  loans  for  a 
foreign  company  by  a  contract  which  provides 
that  all  commissions  and  bonuses  on  such  loans 
shall  belong  to  the  company,  who  receives  a 
bonus  exceeding  legal  interest  on  a  loan,  the 
con^pany  having  knowledge  of  each  step  taken 
by  bun  is  presumed  to  act  for  tiie  company  in 
S9  doing.— McBroom  ▼.  Scottish  Mortg.  &  Land 
Inv.  Co.  of  New  Mexico,  153  U.  S.  318,  14  6. 
Ct  852,  38  L.  Ed.  729. 


— -  Weight  aad  saAeieaey. 

See  47  Cent  Dig.  Usury,  88  S28-340. 

The  .defense  of  ueury  to  a  suit  on  a  con- 
tract fair  on  its  face  must  be  established  by 
satisfactory  evidence. — Houghton  v.  Burden,  3^ 
S.  Ct  491,  228  U.  S.  161,  57  L.  Ed.  780,  af- 
firming decree  In  re  Canfield,  193  F.  934, 113  C. 
C.  A.  562. 

(C)  RIGHTS  AND  REMEDIES  OF  THIRD 

PERSONS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  47  Cent.  Dig.  Usury,  88  364-416.] 
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ZZ.  PEHAIiTIES   AND  FOBFEITUBES. 

Limitation  of  action  to  recovery  penalty,  see 
limitation  of  Actions,  ^5»59. 

^=»137.   Orom&ds  of  p«nAltiea. 

See  47  Ce&t  Dig.  Usury,  |fi  420-423. 

Under  Comp.  Laws  N.  M.  1884,  H  1730- 
1738,  imposing  a  fine  for  charging,  collecting,  or 
receiving  usurious  interest,  and  giving  the  per- 
son from  whom  such  interest  is  collected  or  re- 
ceived a  right  to  recover  double  the  amount  so 
collected  or  received,  but  not  declaring  a  con- 
tract prQviding  for  usurious  interest  void,  and 
not  prohibiting  recovery  of  the  amount  loaned 
thereon,  with  legal  interest,  such  a  contract  is 
void  only  as  to  the  excess  of  interest,  and  the 
lender  thereon  is  not  liable  for  the  penalty,  so 
long  as  the  principal  debt,  with  legal  interest, 
after  deducting  lUl  payments,  is  unpaid.— Mc- 
Broom  v.  Scottish  Mortgage  ft  Land  Inv.  Co. 
of  New  Mexico,  153  U.  S.  318,  14  S.  Ot  852, 
38  L.  Ed.  729. 

^=>146.  Forfeiture  of  Imterest. 

See  47  Cent  Dig.  Usury,  M  437-489. 

Rev.  St  D.  G.  §  716,  providing  that,  if  any 
person  shall  contract  to  receive  more  than  the 
legal  rate  of  interest,  he  "shall  forfeit  the  whole 
of  the  interest  so  contracted  to  be  received,  and 
shall  be  entitled  to  recover  only  the  principal 
sum  due,"  applies  only  to  cases  where  the  il- 
legal interest  has  not  been  paid.  The  only, 
remedy  where  the  illegal  interest  has  been  paid 
is  an  action  for  its  recovery  as  provided  by  sec- 
tion 716.— Carter  v.  Oarusi,  112  U.  S.  478,  5  S. 
rt.  281,  28  L.  Ed.  820. 

m.   ORIMINAX.    BEBPOHSIBCLITY. 

[No  paragraphs  or  references  in  this  Digest    But 
see  47  Cent  Dig.  Usury,  §|  441,  442.] 

UTILITY. 

Patentable  utility,  see  Patento,  ^s»49. 


See— 
Judgment,  «=s>142-167,  339-309. 
Judicial  Sales,  ^=:>34-41. 
Mortgages,  ^=»529. 
Municipal  Corporations,  ^=s»513. 
New  Trial 

VACCINATION. 

See  Health,  «ss>25. 

Compulsory  vaccination  as  denial  of  persmial 


liberty,  see  Constitutional  Law, 
Equal   protection  of   laws,    see   Constitutional 

Law,  ^=:»212. 
Judicial  notice  of  effect,  see  Criminal  Law, 

304. 

VAGRANCY. 

[No  paragraphs  or  references  in  this  Digest    Bat 
see  47  Cent  Dig.  Tag.] 


VACANCY. 


In  public  office. 
Towns,  C=»28. 
United  States,  ^s»86. 

VACATION. 

Powen  of  district  judges,  see  Courts,  ^=»421. 

Of  particular  aeU,  in9irumenU,  or  proceedingt* 

See- 
Appeal  and  Error.  ^=»482. 
Assignments  for  Benefit  of  Creditors,  ^=>34L 
Compromise  and  Settlement,  ^=»18. 
Criminal  Law,  «ss>998. 
Equity,  ^s»419,  430. 
Execution,  ^=>246-206. 
Injunction,  ^=»186-186. 


VALUL 

Attorney's   services,  see  Attorney   and  Client, 

«=s>139,  140. 
Competency  of  expert  witnesses,  see  Evidence, 

^ss»543. 
Goods  subject  to  duty,  see  Cnstoms  Duties.  #=» 

75. 
Land  appropriated  for  public  use  as  measure 

of  compensation,  see  Eminent  Domain,  #=» 

134.  ^^ 

Limits  of  jurisdiction,  see- 
Appeal  and  Error,  ^s945-65. 

Courts,  <®=>326-330. 

Removal  of  Causes,  ^=»71-76. 
Misrepresentation  as  to  value,  see  Vendor  and 

Purchaser;  ^=>36. 
Opinion  evidence,  see  Evidence,  ^s»521-523. 
Presumptions,  see  EMdence,  ^s»S4. 
Property,  see — 

Evidence,  «ss>113,  323. 

Insurance,    ^s»498-500. 

Trover  and   Conversion,  ^s»43-^2. 
Services^  relevancy  of  evidence,   see  BridcDce, 

VALUED  POLICIES. 

See  Insurance,  ^=»500. 

VARIANCE 

Between     judgment     and     process,     pleadings, 

proofs,  verdict,  or  findings,  see  Judgment,  ^s> 

247-252. 
Between  pleading  and  proof,  see — 

Equity,  «ss>327. 

Indictment  and  Information,  ^=»17O-180. 

Pleading,   ^ss»386-394. 

VEINS. 

See  Mines  and  Minerals,  ^b»9-38. 


VENDOR   AND   PURCHASER. 

Scope-Note. 

[INCLUDES  contracts  for  transfer  of  ownership  of  real  property  for  a  price  in  money 
or  its  equivalent,  executory  or  executed ;  rights  and  liabilities  of  parties  to  such  contracts 
In  general;   and  remedies  relating  thereto. 

[For  related  matters  under  other  topioe,  see  cross-references  after  analysis*] 

Analysis. 

I.  Requisites  and  Validity  of  Contract. 
«=>2.  What  law  governs. 

3.  Sale  distinguished  from  other  transactions. 

12.  Consideration. 

13.  For  sale. 

32.  Misrepresentation  and  fraud  by  vendor. 

33.  In  general. 

34.  Quantity,  boundaries,  and  location. 

36.  Quality  or  value. 

37.  Application  of  doctrine  of  caveat  emptor. 

39.  Illegality. 

41.  Estoppel  or  waiver  as  to  defects  or  objections. 

43.  Ratification  of  voidable  contract. 

44.  Evidence. 

n.  Construction  and  Operation  of  Contract. 

«=»  60.  Construing  instruments  together. 

64.  Effect  of  executory  contract  on  title  to  property. 
60.  Subject-matter. 

66.  Quantity  or  extent  of  land. 

74.  Time  of  performance  and  payment. 

76. Concurrent  acts. 

78. Time  as  of  the  essence  of  the  contract 

79.  Conditions  and  provisos. 

80.  Evidence  to  aid  construction. 

m.  Modification  or  Rescission  of  Contract. 
(A)  By  Agreement  of  Parties. 

[No  paragraphs  or  referenced  in  this  Digest.    But  see  48  Cent.  Dig.  Yen. 
&  Pur.  §1  138-147.] 

(B)  Rescission  by  Vendor. 

[No  paragraphs  or  references  in  this  Digest.    But  see  48  Gent.  Dig.  Yen. 
&  Pur.  $S  148-187.] 

(C)  Rescission  by  Purchaser. 

^=s>106.  Right  to  rescind. 

107.  In  general. 

113.  Defect  in  quantity  or  quality  of  land. 

124.  Operation  and  eflfect, 
126.  Rents  and  profits. 

IV.  Performance  of  Contract. 

(A)  Title  and  Estate  o^  Vendor. 

^=5>135.  Easements  and  encroachments. 

(B)  Conveyance. 

^==>145.  Obligation  to  convey  in  general. 
148.  Tender. 

(C)  Quantity  oe  Land  and  Appurtenances. 
161.  Specific  quantity  or  measurement. 
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IV.  Performance  of  Contract — Continued. 
(D)  Payment  of  Purchase  Money. 

172.  Interest  and  expenses. 

186.  Excuses  for  default  or  delay. 


V.  Rights  and  Liabilities  of 

(A)  As  TO  Each  Other. 

^=»  189.  Estoppel  of  purchaser  to  deny  title  of  vendor. 

(B)  As  TO  Third  Persons  in  Generai,. 

«=5>212.  Subsequent  purchasers  from  vendor. 

(C)  Bona  Fide  Purchasers. 

^=9222.  Mode  and  form  of  conveyance. 

224.  Quitclaim. 

226.  Notice. 

228.  Effect  of  notice. 

229. Constructive  notice,  and  facts  putting  on  inquiry. 

230. Recitals  in  conveyance. 

231.  — -  Records. 

232.  Possession. 

233.  Failure  to  record  deed  or  other  instrument. 

234.  Consideration. 

235.  In  general. 

240.  Pleading  purchase  in  good  faith. 

241.  Evidence  as  to  purchase  in  good  faith. 
244. Weight  and  sufficiency. 

VI.  Remedies  of  Vendor. 

(A)  Lien  and  Recovery  of  Land. 
^s»254.  Equitable  lien. 

258.  Amount  and  extent  of  lien. 

266.  Waiver,  loss,  or  discharge  of  Hen. 

267.  Payment,  release,  or  satisfaction  of  lien. 

268.  Enforcement  of  lien. 

269.  Nature  and  form  of  remedy. 

278.  Time  to  sue,  limitations,  and  laches. 

293.  Review. 

(B)  Actions  for  Purchase  Monw, 
«=>  302.  Right  of  action. 

303.  Conditions  precedent. 

(C)  Actions  for  Damages. 

VII.  Remedies  of  Purchaser. 

(A)  Recovery  of  Purchase  Money  PAro. 

[No  paragraphs  or  references  in  this  Digest    But  see  48  Gent  Dig.  Yen. 
&  Pur.  SI  95»-lQ17.] 

(B)  Actions  for  Breach  of  Contract. 

^ss»  351.  Damages. 

Cross-References. 

See  Exchange  of  Property,  ^s»2-7. 
Compensation  of  broker  procuring  conveyance, 

see  Brokers,  ^s»41-^. 
Conclasiveness,  as  against  vendee,  of  judgment 

against  vendor,  see  Judgment,  ^=»6SC2. 
Estoppel  of  grantee  to  deny  title  of  grantor,  see 

Estoppel,  ^=»29. 
Parol  or  extrinsic  evidence  to  contradict  or  vary 

contract  of  sale,  see  Evidence,  ^=»4O0, 
Priorities  between  judgments  and  conveyances, 

see  Judgments,  ^s»786,  787. 
Purchasers  of  property  fraudulently  conveyed, 

•ee  Fraudulent  Conveyances,  4!s9l97* 


Purchasers  pending  suit,  see  Lis  Pendens, 
23-26. 

Right  as  between  vendor  and  purchaser,  to 
award  in  condemnation  proceed&gs,  see  Emi- 
nent Domain,  ^=9153. 

Specific  performance  of  contract,  see  Specific 
Performance. 

Transfers  of  property  insured,  effect  on  insor- 
ance,  see  Insurance,  ^s!»32S. 

Validity  of  sales  as  to  creditors  or  subseqneol 
purchasers,  see  Fraudulent  Conveyances. 
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Bale9  h^  or  to  pariicular  cloMeff  of  penon%. 

See- 
Bankruptcy,  «ss>256-^270. 
Executors  and   AdminiBtraton,   ^s»136-149, 

345-380. 
Guardian  and  Ward,  «=976-112. 
Indians,  ^=»15. 

Mortgages,  ^=>272-296,  333-379. 
Railroads,  «=s>125-129. 
Receivers,  <$=s>132-146. 
Tenancy   in   Common,   ^s»19. 
Trusts,  «=s>18&-202. 

• 

fifolet  of  particular  $pacie9  of,  or  egiaiei  or 
interests  tn,  property. 
See- 
Champerty  and  Maintenance,  ^=^7. 
Executors   and    Administrators,   ^s»345-380. 
Guardian  and  Ward,  <g=>76-112. 
Homestead,  ^=9119. 
Husband  and  Wife,  <Q=»267. 


Infants,  «=»36-39. 

Mines  and  Minerals,  ^=»84,  53-65. 

Mortgages,  «»272-295,  333-379,  505-654. 

Public  Lands,  <®=>54.  61.  135-141,  152-186. 

Railroads,  ^=>125-129. 

Sales. 

Telegraphs  and  Telephones,  ^S9l6. 

Trusts,  ^=s»188-202. 

Sales  on  judicial  or  other  proceedings. 


Attochment,  «=»194-202. 

Bankruptcy,  «=s>117,  256-270. 

Execution,  «=s>219-305. 

Executors  and  Administratois,  ^=9345-380. 

Guardian  and  Ward,  «s>76-112. 

Infants,  «ss>36-39. 

Mortgages,  ^=»505-554« 

Receivers,  «=»132-146. 

Taxation,  <0=»616-687. 


I.   REQUISmSS  AMD  VAUBrTT  OF 

OOHTBAOT. 

Acquisition  of  waterworks   plant,   see  Waters 

and  Water  Courses,  ^s»188. 
Application  of  statute  of  frauds,  see  Frauds, 

Statute  of,  «=»71-74. 
Option  to  purchase  mine,  see  Mines  and  Min- 

eraJs,  ^s»53. 

#s»2.  Wbat  law  upTmmm. 

See  48  Cent.  Dig.  Yen.  ft  Pur.  |  S. 

An  extraterritorial  effect  is  not  giyen  the 
proyisions  of  Laws  Minn.  1807,  c.  223,  provid- 
ing that  a  vendor  shall  have  no  right  to  cancel 
a  contract  for  sale  of  land  except  on  30  days' 
notice,  by  applying  it  to  an  action  on  an  execu- 
tory contract  to  be  performed  in  the.  state  for 
the  sale  of  land  in  another  state,  to  recover 
damages  for  refusal  to  perform.— Selover,  Bates 
&  Co.  V.  Walsh,  33  S.  Ct.  69,  226  U.  S.  112. 
67  L.  Ed.  146.  affirming  judgment  Walsh  v. 
Selover,  Bates  &  Co.,  123  N.  W.  291,  109  Minn. 
136. 

^s»3.  8«1«     distimsvislied     tram,     othrnr 


See  48  Cent  Dig.  Yen.  *  Pur.  I  8;    82  Cent  Dig. 
Land.  *  Ten.  9  8;    40  Cent.  Dig.  Prlnc.  ft  A.  fi  10. 

An  agreement  keld  a  binding  contract  of 
sale  of  certain  rcAl  estate,  and  not  a  mere  op- 
tion agreement,  and  not  ccmverted  into  a  rer- 
ocable  agency  to  sell  by  a  supplemental  agree- 
ment that  any  excess  in  price  obtained  on  a 
sale  to  a  third  party  should  be  equallv  divided. 
^Gutierrez  del  Arroyo  v.  Graham,  33  S.  Ct. 
248,  227  U.  S.  181,  67  L.  Ed.  472. 

^s»12.  Ooaaideratloa. 

See  48  Cent  Dig.  Yen.  ft  Pur.  9|  IS-H 

^=»18.  — —  For  sale* 

See  48  Cent  Dig.  Yen.  ft  Pur.  |  li. 

A  valuable  consideration  may  be  other  than 
the  actual  payment  of  money,  and  may  consist 
of  acts  to  De  done  after  the  conveyance.  The 
advantages  inuring  to  a  city  from  the  estab- 
lished military  headquarters  upon  land  convey- 
ed to  the  United  States  by  the  city  for  that  pur- 
pose constitute  a  valuable  consideration  for  the 
conveyance. — Stanley  v.  Schwalbv,  162  U.  S. 
255,  16  S.  Ct.  754,  40  L.  Ed.  960,  reversing 
judgment  United  States  v.  Schwalby,  8  Tex. 
Civ.  App.  679,  29  S.  W.  90. 

^=938.  Mtsvoproaentatioii   and  frand  by 
Tendor. 

See  48  Cent  Dig.  Yen.  ft  Pur.  If  88-60.  86. 


In  SMAoral* 

See  48  Cent  Dig.  Yen.  ft  Par.   ||  88.   40-48,   66. 

The  fact  that  a  committee  appointed  by  the 
owners  of  certain  lands,  to  sell  the  same,  stipu- 
late with  the  purchaser  that  a  large  part  of  the 
purchase  money^  shall  be  paid  to  them,  is  no 
ground  for  a  rescission  of  the  contract  by  the 
purchaser,  since,  if  any  frand  is  committed 
thereby,  it  id  not  a  fraud  upon  him,  but  upon 
the  rights  of  the  other  owners. — ^Faifnsworth  v. 
Duffner,  142  U.  S.  43,  12  S.  Ct  164,  35  L.  Ed. 
931. 

The  fact  that  the  seller  of  a  tax  title  to 
lands  represents  that  he  is  president  of  a  bank 
and  a  railway  company,  and  a  member  of  the 
Baptist  Church,  and  that  he  has  built  a  church 
edince,  and  been  a  member  of  the  state  senate 
and  governor  of  the  state,  is  no  ground  for  re- 
scinding the  contract,  whether  such  representa- 
tions are  true  or  false.— Id. 


-—  Qiuuatlt7»  bomidariesy  and  lo- 
cation. 

See  48  Cent.  Dig.  Yen.  ft  Par.  f  SO. 

A  contract  to  convey  a  tax  title  to  a  tract 
of  40,000  acres  of  land  provided  that  actual  set- 
tlers within  the  boundaries  thereof,  who  had 
been  in  possession  according  to  law  for  10 
years,  should  not  be  disturbed,  and  guarantied 
that  the  tract  should  contain  at  least  20,000 
acres  not  so  held.  The  deed  made  in  pursuance 
thereof  contained  the  same  provision,  with  the 
further  stipulation  that,  if  the  land  not  so  held 
fell  below  20,000  ainrea,  the  purchase  pi^ce 
should  be  refunded  in  proportion  to  the  deficien- 
cy. Before  making  the  contract  the  purchaser 
spent  three  days  upon  the  tract,  and  received 
actual  notice  of  the  claims  of  some  settlers. 
Held,  that  he  could  not  rescind  the  purchase 
on  the  ground  of  misrepresentation  as  to  the 
quantity  held  by  settlers,  especially  when  he 
had  caused  no  survey  to  be  made  showing  what 
part  was  so  held.— Famsworth  v.  DufEner,  142 
U.  S.  43,  12  S.  Ct  164,  35  L.  Ed.  931. 


—  Quality  or  Talne. 
See  48  Cent.  Dig.  Yen.  ft  Par.  H  40.  88,  68. 

Defendant,  in  selling  his  mine,  expressed 
his  opinion  as  to  amount  of  ore  "in  sight,"  and 
in  a  certain  chamber,  and  said  the  mine  was 
worth  115,000,  and  the  ore  body  would  be  ex- 
tensive—which representations  did  not  appear 
to  have  been  relied  on  by  the  purchaser;  and 
represented  that  the  purchasers  nad  seen  every- 
thing in  the  mine,  while  in  fact  there  were  cer- 
tain plugged-up  drill  holes  which  they  had  not 
seen;  but  there  was  no  direct  evidence  that 
defendant  was  himself  aware  of  the  holes,  and 
he  denied  knowledge    of  them  in  his  testimony 
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and  sworn  answer.  Heldf  that  the  evidence  fail- 
ed to  support  a.  bill  to  rescind  the  sale  for 
fraudulent  representations.— Southern  Develop- 
ment Co.  of  Nevada  v.  Silva,  126  U.  S.  247,  8 
S.  Ct.  881.  31  L.  Ed.  678. 

^=»37.  mmm^  Applioatioii    of    doctrine    of 
oaTeat  emptor. 

See  48  Cent  Dig.  Yen.  ft  Pur.  §fi  64-80. 

When  a  person  purchases  a  tcpc  title  to 
lands  upon  the  advice  of  his  attorney,  whom  he 
has  brought  from  a  distant  state  to  investigate 
the  county  records,  and  who  has  spent  three 
days  in  so  doing,  a  portion  of  the  time  in  the 
presence  of  the  defendants,  who  request  that  the 
examinat]ion  be  full,  he  is  chargeable  with 
knowledge  of  all  that  the  records  disclose,  and 
cannot  afterwards  rescind  the  contract  on  the 
ground  of  misrepresentation  as  to  any  matters 
shown  thereby. — Famsworth  v.  Duffner,  142  U. 
S.  43.  12  S.  Ct.  164,  35  L.  Ed.  931. 

Misrepresentations  by  a  vendor  of  real 
property  with  reference  to  its  area  are  not  ac- 
tionable, where  a  correct  description  of  the 
property  was  given  in  a  deed  and  recorded 
chain'  of  title,  which  the  purchaser's  agent  un- 
dertook to  investigate  and  report  upon,  and 
the  vendor  made  no  effort  to  prevent  a  full  in- 
vestigation. Judgment  20  App.  D.  C.  185,  af- 
firmed.—Shappirio  V.  Goldberg,  24  S.  Ct.  259, 
192  U.  S.  232,  48  L.  Ed.  419.    , 

^=»39.  lUesality. 

See  48  Cent  Dig.  Yen.  a  Pur.  9  t. 

• 

An  agreement  to  sell  a.  tra<;t  of  land  at  a 
specified  price  if  the  offer  should  be  accepted 
within  the  time  mentioned  is  unenforceable,  as 
contrary  to  public  policy,  where  made  in  part 
consideration  of  services  rendered  before  and 
after  the  making  of  the  agreement,  in  bring- 
ing the  property  to  the  attention  of  commit- 
tees of  Congress  as  a  suitable  and  appropriate 
site  for  a  hall  of  records,  although  the  actual 
services  rendered  may  have  been  legitimate. — 
Hazelton  v.  Sheckels,  26  S.  Ct.  567,  202  U.  S. 
71,  50  U  Ed.  939,  6  Ann.  Cas.  217. 

^=>41«  Estoppel  or  waiver  mm  to  d#feete 
or  objeetioais. 

See  48  Gene.  Dig.  Yen.  ft  Pur.  {{  67,  88. 


——  Ratifloation  of  voidable  eom- 
tract. 

See  48  Cent.  Dig.  Yen.  ft  Pur.  Sf  87,  68. 

A  purchaser  of  real  property  cannot  re- 
scind the  contract  of  sale  because  of  the  ven- 
dor's misrepresentations  with  reference  to  its 
area,  where,  after  discovering  the  fraud,  he 
collected  rents  for  some  months  upon  the  prop- 
erty, corresponded  with  the  vendor  as  to  future 
terms  of  rental,  declined  to  reduce  the  rent, 
made  repairs,  and  performed  other  acts  of  own- 
ership. Judgment  (1902)  20  App.  D.  C.  185, 
affirmed.— Shappirio  v.  Goldberg,  24  S.  Ct.  259, 
192  U.  S.  232.  48  L.  Ed.  419. 

^=:»44.  Evidence. 

See  48  Cent.  Dig.  Yen.  ft  Pur.  99  69-76. 

The  execution  and  delivery  of  an  instrument 
purporting  to  be  a  contract  for  the  conveyance 
of  real  property  is  sufficiently  proved  where  it 
appears  that  the  grantor  received  a  part  of  the 
money  and  the  securities  which  were  the  consid- 
eration of  the  conveyance;  that  he  carried  out 
his  part  of  it  by  executing  a  deed  pursuant  to 
the  contract,  which  he  subsequently  reaffirmed 
by  a  recital  in  another  deed;  and  that  in  his 
petition  in  bankruptcy  he  stated  on  oath  that 
he  owned  no  real  estate,  nor  any  interest  there- 
in.—Dent  V.  Ferguson,  132  U.  S.  50,  10  S.  Ct. 
13,  33  L.  Ed.  242. 

A  vendee  of  land  filed  a  bill  to  restrain  the 
collection  of  the  purchase  money  on  the  ground 
of  fraudulent  representations  by  the  vendor  or 
hia  agent  aa  to  the  freedom  of  the  land  from  lia- 


bility to  overflow,  and  as  to  the  number  of 
acres  of  cleared  land.  The  answer,  under  oath, 
denied  all  the  allegations  as  to  fraud  and  mis- 
representations. The  sale  was  made  by  a  real 
estate  broker,  who  gave  the  vendee  a  memoran- 
dum describing  the  land,  stating  at  the  same 
time  that  the  description  was  based  entirely  on 
information  derived  from  others.  The  vendee, 
by  letter,  accepted  the  offer  to  sell  "on  the  rep- 
resentations made  as  to  the  amount,  character, 
etc.,  of  the  lands,"  and  he  testified  that  he  pur- 
chased on  the  faith  of  the  representations  con- 
tained'in  the  memorandum,  having  informed  the 
broker  that  he. relied  on  them  "as  material  in- 
ducements/' and  that  he  visited  the  land  after 
he  "had  closed  the  purchase,*'  though  be  stated 
in  his  bill  that  he  accepted  the  offer  after  his 
visit  to  the  land.  The  vendor's  manager  testi- 
fied that  the  vendee  came  to  the  place,  and  made 
a  thorough  examination  of  it,  stating  that  he 
wanted  to  buy  it.  Held,  that  the  evidence  was 
insufficient  to  entitle  the  vendee  to  recover  for 
fraudulent  representations. — ^Farrar  v.  Church- 
ill, 136  U.  S.  609,  10  S.  Ct  771,  34  L.  Ed.  246. 

n.   OONSTRUCTIOH    ANB    OP£BA- 
TIOH  OF  OQITTBAOT. 

Parol  or  extrinsic  evidence,  see  Evidence,  ^^^ 
400. 

^s!»50.  Oonstniias  instniBieiite  tosetlier. 

See  4S  Cent.  Dig.  Yen.  ft  Pur.  |  n.  ' 

Stipulations  in  a  contract  of  sale  aa  to  the 
times  of  making  i^ayments  and  of  delivery  of 
the  conveyance  will  control  repugnant  provi- 
sions in  the  condition  of  a  bond  given  by  the 
vendor  to  secure  performance,  and  referring  to 
the  contract.  34  P.  61,  9  Utah,  260,  affirmed.— 
Ooughran  v.  Bigelow.  17  S.  Ct  117,  164  U.  S- 
301,  41  L.  Ed.  442. 

^S954.  Eifeot  of  exeontory  eoatraet  o» 
title  to  property. 

Bee  48  Gent.  Dig.  Yen.  ft  Pur.  9  16. 

An  agreement  to  convey  a  certain  interest 
iQ  mines  on  demand  within  12  months  passes  no 
present  interest  in  the  property.— Waterman  v. 
Banks,  144  U.  S.  394,  12  S.  Ct  646,  36  L.  Ed. 
479. 

^s>60.   Snbieot-matter. 

See  48  Cent  Dig.  Yen.  ft  Par.  99  H-IOL 

^s»65.  — -  Quantity  or  extent  of  Inmd. 
See  48  Cent  Dig.  Yen.  ft  Pur.  99  98-96. 

Certain  lands  sold  by  written  agreement 
were  described  as  "about  1,000  acres.'^  After- 
wards, in  a  written  agreement  compromising  a 
suit  about  the  purchase  money^  the  land  wa» 
described  as  ''estimated  to  contain  1,000  acres." 
In  a  suit  by  the  purchaser  to  recover  for  a  de- 
ficiency in  the  land,  the  evidence  of  the  attor- 
ney who  drew  the  compromise  agreement  was 
that  the  seller  refused,  in  the  presence  of  the 
purchaser,  to  describe  the  land  as  1,000  acres, 
and  said  he  would  not  be  bound  by  any  particu- 
lar number  of  acres.  Held,  the  evidence  not 
disclosing  any  fraudulent  assurances,  the  trans- 
actions constituted  a  sale  in  gross,  and  the  seller 
was  not  liable-  for  any  deficiency  in  the  qnanti- 
ty.— Lawson  v.  Floyd,  124  U.  S.  108,  8  S.  Ct 
409,  31  L.  Ed.  347. 

«S974.  Tine    of   performanee    and   pay* 
ment. 

See  48  Cent  Dig.  Yen.  ft  Pur.  99  VZ-IM, 


—  Oonenrrent  aets. 

See  48  Cent  Dig.  Yen.  ft  Pur.  99  117,  Hi. 

One  who  had  made  application  to  the  sur- 
veyor for  the  survey  of  1,813  sections  of  land 
in  the  state  of  Texas,  to  be  purchased  under 
Act  Tex.  July  14,  1879,  comprising  over  a 
million  acres,  agreed  to  sell  to  another,  for  a 
specified  price  per  acre,  all  hie  right,  title,  and 
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interest  in  the  same,  aneeing  further  to  have 
the  surveys  made,  and  the  maps  and  field  notes 
filed  in  the  general  land  office,  for  which  he  was 
to  be  paid  five  cents  per  acre.  Held,  that  the 
contract  was  for  the  entire  .body  of  land  ap- 
plied for,  and  that,  before  the  applicant  conld 
become  entitled  to  the  agreed  price,  he  was 
bound  to  have  the  whole  surveyed,  and  the  maps 
and  field  notes  thereof  filed  within  the  prescribed 
time,  so  that  the  other  party  would  have  a  right 
to  demand  patents  from  the  state  upon  payment 
of  the  statutory  price;  and  that  by  default 
therein  he  released  the  purchaser  from  the  con- 
tract.—Telfener  V.  Russ,  162  U.  S.  170,  16  S. 
Ct.  695,  40  L.  Ed.  930. 


— — >  Time  'as  of  the  •moboo  of  the 
eontraot. 

See  4$  Cent.  Dig.  Ven.  ft  Par.  H  121-126. 

Time  may  become  of  the  essence  of  a  con- 
tract for  the  sale  of  property,  not  only  by  the 
express  stipulation  of  the  parties,  but  from  the 
very  nature  of  the  property  itself,  and  espe- 
cially when  it  is  subject  to  sudden,  frequent,  or 
great  fluctuations  in  value,  as  in  the  case  of 
mining  property.— Waterman  v.  Banks,  144  U. 
S.  394,  12  S.  Ct.  646,  36  L.  EM.  479. 

An  agreement  to  convey  a  certain  interest 
in  mines,  upon  demand,  within  12  months,  passes 
no  present  interest  in  the  property,  but  makes 
time  of  the  essence  of  the  agreement;  and  if 
the  conveyance  is  not  demanded  within  that 
period  the  obligation  to  make  it  ceases  alto- 
gether.—Id. 

^s»79.  Conditions  and  proTisos. 

See  48  Cent.  Dig.  Ven.  ft  Pur.  H  7,  8,  127-lSl. 

Where  land  is  conveyed  to  a  railroad  com- 
pany by  a  city  on  condition  that  the  terminus, 
principal  offices,  and  machine  shops  of  the  rail- 
road shall  be  located  there,  and  the  deed  contains 
no  covenant  that  they  shall  be  continued  for 
any  expressed  period,  though  the  contract  pur- 
suant to  which  the  conveyance  was  made  provid- 
ed for  their  ''permanent''  location,  the  condi-^ 
tion  is  complied  with  as  soon  as  the  railroad 
company  locates  such  terminal  appurtenances 
on  tile  land,  and  the  removal  of  some  of  them 
eight  years  later  is  not  a  breach  of  the  contract. 
—Texas  &  P.  Ry.  Co.  v.  City  of  Marshall,  136 
U.  S,  393,  10  S.  a.  846,  34  L.  Ed.  385. 

ETidenoe  to  aid  eonstraetion. 

48  Cent  Dig.-  Yen.   ft  Pur.  ii  132-135. 

Where  an  agreement  for  the  sale  of  land  de- 
scribed it  as  *'about  1,000  acres,"  and  a  later 
agreement  as  "estimated  to  contain  1,000  acres," 
acquiescence  for  many  years  is  sufficient  to  raise 
the  presumption  that  the  purchaser  understood 
the  sale  was  in  gross.— Lawson  v.  Floyd,  124 
U.  S.  108»  8  S.  Ct.  409,  31  L.  Ed.  347. 

m.  MODinOATIOH    OB   RSSCIBSION 
OF  GOHTRAOT. 

Election  to  forfeit  contract  or  enforce  specific 
performance,  see  Specific  Performance,  ^=»4. 

(A)  BY  AGREEMENT  OF  PARTIES. 

fNo  paragraphs  or  references  in  this  Digest.    But 
see  48  Cent.  Dig.  Ven.  A  Pur.  Sfi  138-147.] 

(B)  RESCISSION  BY  VENDOR. 

{No  paragraphs  or  references  In  this  Digest.    But 
see  48  Cent.  Dig.  Ven.  ft  Pur.  fit  148-187.] 

(Q  RESCISSION  BY  PURCHASER. 

^s»106.  Risl^t  to  resclmd. 

See  48  Cent.  Dig.  Ven.  ft  Pur.  H  188-201. 


^=9 107.  — — >  la  s^aormL 

See  48  Cent.  Dig.  Ven.  ft  Pur.  Si  188-lM. 

The  purchaser  cannot  claim  a  termination 
of  the  contract  by  his  failure  to  pay  in  full  an 
installment  of  the  price,  part  payment  haying 
been  accepted,  and  both  parties  having  treated 
the  contract  as  subsisting. — Loud  v.  Pomona 
Land  &  Water  Co.,  153  U.  S.  564,  14  S.  Ct. 
928,  38  L.  Ed.  822. 


— -  Defect  in  q«aatit]f  or  qnAl« 
ity  of  Irnad. 

See  48  Cent.  Dig.  Ven.  ft  Pur.  |  201. 

When,  a  contract  for  the  sale  of  several 
parcels  of  land  does  not  apportion  the  purchase 
money,  on  failure  of  title  as  to  one  parcel  there- 
of, the  purchaser  may  rescind  as  to  the  whole. — 
Ankeny  v.  Clark,  148  U.  S.  345,  13  S.  Ct.  617, 
37  L.  Ed.  475,  affirming  judgment  20  P.  583, 
1  Wash.  St  549. 

By  a  contract  of  sale,  defendant  agreed  to 
convey,  with  special  warranty  only,  all  the  land 
within  the  exterior  boundaries  of  a  certain  sur- 
vey containing  50,096  acres,  more  or  less,  ex- 
cept such  of  the  lauds  as  were  found,  by  sub- 
sequent surveys,  to  be  held  by  third  persons  by 
adverse  title  and  possession,  iconstituting  a 
better  title  than  that  of  the  vendor;  t^ie  sale 
to  be  by  the  acre,  and  not  in  gross;  part  pay- 
ment to  be  made  when  the  vendee's  attorney 
should  certify  the  title  to  be  good  and  valid, 
which  certificate  was  to  be  made  within  30  days. 
The  certificate  was  accordingly  made,  the  attor- 
ney stating  therein  that  a  small  part  of  the  sur- 
vey was  covered  by  an  older  survey,  but  that  such 
survey  had  long  been  forfeited,  and  therefore 
did  not  interfere  with  the  vendor's  title.  It 
was  subsequently  discovered  that  thfs  older 
survey  in  fact  covered  most  of  the  land  included 
in  the  contract,  but  the  full  extent  of  the  inter- 
ference was  not  known  by  either  party  at  the 
time,  and  the  evidence  was  insufficient  to  show 
any  fraudulent  misrepresentation  or  concealment 
on  the  part  of  the  vendor's  agent.  Held,  that 
the  interference  between  the  surveys  constituted 
no  ground  for  rescission. — Clark  v.  Reeder,  158 
U.  S.  505,  15  S.  Ct.  849,  39  L.  Ed.  1070,  affirm- 
ing decree  (C.  C.)  40  F.  513. 

^=9124.   Operation  and  efleot. 

See  48  Cent  Dig.  Ven.  ft  Pur.  fiS  228-281. 


— -  Rents  and  prolLts. 

See  48  Cent  Dig.  Ven.  ft  Pur.  8fi  229.  230,  281 

One  who,  after  occupying  land  under  a  con- 
tract to  purchase  it,  rightfully  rescinds  the  con- 
tract, and  abandons  uie  land,  because  of  the 
vendor's  inability  to  make  a  good  title,  is  not 
chargeable  with  rent— Ankeny  v.  Clark,  148 
U.  S.  345,  13  S.  Ct.  617,  37  U  Ed.  475.  affirm- 
ing judgment  1  Wash.  St  549,  20  P.  583. 

nr.   PERFOBMAMOE    OF    CONTRACT. 

(A)  TITLE  AND  ESTATE  OP  VENDOR. 

Necessity  of  good  title  to  support  suit  for  spe- 
cific performance,  see  Specific  Performance, 
^=:»95. 

^=9(1 35.  Basements   and  enoroaeliments. 

See  48  Cent.  Dig.  Ven.  ft  Pur.  Sfi  256-267. 

Vendors  who  represent  themselves  as  hav- 
ing a  good  and  indefeasible  title  in  fee  simple 
cannot  compel  the  purchasers  to  accept  their 
deed,  and  pay  the  purchase  money,  when  it  ap- 
pears that  they  hold  under  a  deed  which  re- 
served to  their  grantor  the  right  to  prospect  for 
coal  and  other  minerals,  to  mine  for  and  re- 
move the  same  if  found,  and  a  right  of  way 
over  and  across  the  land  for  these  purposes. 
Nor  is  this  defect  cured  by  a  quitclaim  releasing 
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these  rights  as  to  coal,  bat  not  as  to  other 
minerals.  Even  if  no  minerals  have  yet  been 
found,  it  cannot  be  assumed  that  none  will  ever 
be  discovered,  so  as  to  lead  to  the  disturbance 
of  the  purchaser's  possesion.  Adams  v.  Reed, 
40  P.  720,  11  Utah,  480,  affirmed.— Adams  v. 
Henderson,  18  S.  Ot.  179,  168  U.  S.  573,  42  L. 
Ed.  584. 

(B)  CONVEYANCE. 

^=»145.  Oblig^aiion  to  ooiiTey  in  s^neraL 

See  48  Cent  Dig.  Yen.  ft  Pur.,  i  276. 

A  claimant  of  an  interest  in  a  mining  claim, 
of  which  the  legal  title  is  held  by  another  under 
contract  to  convey  to  the  claimant  in  a  certain 
contingency,  waives  his  right  to  a  conveyance 
by  consenting  to  the  formation  of  a  corporation 
to  take  and  develop  the  property,— Johnston  v. 
Standard  Min.  Co.,  148  U.  S.  360,  13  S.  Ct. 
585,  37  L.  Ed.  480. 

^=»148.  Tender. 

See  48  Cent.  Dig.  Yen.  ft  Pur.  |i  290-296. 

The  vendors  in  a  contract  for  the  sale  of 
real  property  were  absolved  from  any  further 
performance  of  the  conditions  precedent,  where, 
before  they  were  in  default,  the  vendee  repudiated 
the  contract  without  just  cause.— Citizens'  Nat. 
Bank  of  Roswell,  N.  M.,  v.  Davisson,  33  S.  Ct 
625,  229  U.  S.  212,  57  L.  Ed.  1163,  Ann.  Cas. 
1915A,  272,  affirming  judgment  Davisson  v. 
Citizens'  Nat.  Bank,  120  P.  304,  16  N.  M.  680. 

(Q  QUANTITY  OF  LAND  AND  APPUR- 
TENANCES. 

^=»161.  Speolflo    quantity    6r    measure- 
ntent. 

See  48  Cent  Dig.  Yen.  A  Pur.  i  825. 

Where  a  memorandum  of  land  offered  for 
sale  describes  the  tract  as  containing  a  certain 
number  of  acres  of  cleared  land,  the  vendee  being 
informed  at  the  time  by  the  broker  who  was 
conducting  the  sale  that  the  description  was 
based  on  information  derived  from  others,  and 
the  deed,  executed"  pnore  than  two  \months 
later,  recites  a  less  number  of  acres  of  cleared 
land,  the  deed  wiU  prevail,  in  the  absence  of 
fraud.— Farrar  v.  Churchill,  135  U.  S.  609,  10 
S.  Ct  771,  34  L.  Ed.  246. 

(D)  PAYMENT  OF  PURCHASE  MONEY. 

Payment  or  tender  as  condition  precedent  to 
enforcing  specific  performance  of  contract, 
see  Specific  Performance,  ^=»97. 

^s»172*  Interest  and  expenses. 

See  48  Cent.  Dig.  Ven.  A  Pur.  ifi  848-861. 

A -conveyance  of  land  contained  an  agreement 
by  the  grantees  for  the  payment  of  a  certain 
price  per  acre,  in  installments,  with  interest  on 
deferred  payments  from  a  specified  date;  and 
that,  if  there  should  be  any  recovery  against 
the  grantor  in  suits  pending  as  to  some  of  the 
lands,  the  land  so  recovered  should  not  form  part 
of  the  land  sold;  and  the  last  installment  of 
the  price  was  to  be  reserved  until  the  decision 
of  the  suits  and  the  ascertainment  of  the  quanti- 
ty of  the  land.  Held,  that  the  vendor  was  en- 
titled to  interest  on  deferred  payments  as  to 
the  price  of  all  lands  to  which  he  had  title,  and 
of  which  he  was  in  possession,  actual  or  con- 
structive; as  to  lands  held  adversely,  to  in- 
terest from  the  time  of  judgments  for  him  in 
the  ejectment  suits;  as  to  lands  to  which  title 
was  acquired  after  the  conveyance,  to  interest 
from  the  date  of  the  acquisition  of  title ;  and  as 
to  the  last  installment  of  the  payments,  to  in- 
terest from  the  date  specified  in  the  conveyance. 
— Baines  v.  Clarke,  111  U.  S.  789,  4  S.  Ct  671, 
28  U  Ed.  099. 


^»186.  Ezonses  fer  default  or  delaj. 

See  48  Cent  Dig.  Ven.  A  Pur.  ||  841.  878. 

Where  a  bond  by  a  vendor  for  the  execu- 
tion of  a  deed  on  a  certain  date  is  made  depend- 
ent on  payment  by  the  vendee  of  an  installment 
of  the  purchase  price  on  that  date,  the  fact  that 
the  vendor  may  not  be  able  to  give  such  a  deed 
as  IS  called  for  by  his  bond  does  not  release  the 
vendee  from  the  duty  of  making  or  tendering 

V.  BIGHTS  AND  UABHiITIES  OF 


Purchasers  at  judicial  sales, 
Bankruptcy,  ^s»268. 
Execution.  «=»270-276. 
Judicial  Sales,  €s=»49--53. 
Taxation,  ^=»734-743. 

Purchasers  of  mortgaged  property,  see   Mort- 
gages. <S=»279-283.  ^    ^    ^f  '^   «»"« 

Purchasers  of  property  fraudulently  conveyed. 

see  Fraudulent  Conveyances,  ^=>197. 
P^hasers  pending  suit,  see  lis  Pendens,  «=» 

(A)  AS  TO  BACH  OTHBB. 

Adverse  possession  as  between  vendor  and  pur- 
chaser, see  Adverse  Possession,  ^s»63^ 

^^189.  Estoppel   of  pnrebaser  to   deny 
title  of  Tender. 

See  48  Cent  Dig.  Ven.  ft  Pur.  H  381-888. 

Vendees  in  possession  as  conditional  ven- 
5««8  are  estopped  to  question  their  vendor's 
title  when  sued  in  ejectment— Chavez  v.  De 
Bergere,  34  S.  Ot.  144,  231  U.  S.  482,  68  L.  Ed. 

IIV  76TlI  N.'r352!''  ^'^'''  ^-  ^**""^'' 

^B)  AS  TO  THIRD  PERSONS  IN  GENERAI^ 

Compensation  for  property  taken  for  public  use. 
see  Eminent  Domain,  ^=s>284. 


Subsequent 
▼endor. 

See  48  Cent  Dig.  Ven.  ft  Pur.  |i  486-489. 

Defendant  conveyed  to  M.,  with  cover  ant 
of  warranty,  etc..  a  one-sixth  interest  in  cer- 
tain mineral  land.  At  that  time  defendant  had 
no  title,  but  the  owners  of  the  legal  title  had 
oraUy  agreed  to  convey  to  him  a  one-third  in- 
terest ;  and  in  pursuance  of  this  agreement  they 
executed  a  deed  for  such  interest,  and  delivered 
*t  m  escrow,  but  the  delivery  was  never  com- 
pleted. Subsequently  defendant,  for  the  avowed 
purpose  of  deiieatmg  his  deed  to  M.,  induced  the 
owners  of  the  legal  title  to  convey  the  one-thud 
interest  to  defendant's  wife,  who  knew  of  the  deed 
to  M.,  and  who  gave  no  consideration  for  the 
conveyance  to  her.  Held,  that  the  transaction 
must  be  regarded  in  equity  as  if  the  owners 
had  conveyed  to  defendant  and  he  to  his  wife, 
she  holding  in  trust  for  M.  and  his  heirs  one- 
half  of  the  interest  conveyed  to  her.->Moore  v. 
S^^'^o^^S^*  130  U.  S.  122,  9  S.  Ct  447,  32  lu 
l^d.  878*  affirming  decree  Crawford  v.  Moort^ 
28  Fi  824. 

(C)  BONA  PIDB  PURCHASERa 

Mortgagees  as  bona  fide  purchasers,  see  Mort- 
gages, ^=»152-156. 

Property    fraudulently    conveyed,    from    gran- 
tee, see  Fraudulent  Conveyances.  ^=>197. 

Property  sold  on  execution,  see  Execution. 
270-272.  • 

Purchasers  of  trust  property,  see  Trusts, 
357. 

Rights  in  public  lands,  see  Public  Lands, 

loo. 


I,  Mode  and  form  of  eomTejaaee* 

See  48  Cent  Dig.  Yen.  ft  Pur.  H  4f7-4m 
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^=:»224.  »—  QuitolAlm. 

See  48  Cent.  Dig.  Yen.  A  Pur.  ifi  469-478. 

A  purchaser  of  real  estate  in  Arkansas  is 
not  charged  with  notice  of  prior  equities  not  of 
record,  merely  because  his  deed  is  in  the  form 
of  a  quitclaim,  if  it  does  not  appear  that  he 
directed  a  deed  of  that  kind. — McDonald  v. 
Belding,  145  U.  S.  492,  12  S.  Ct.  892,  86  L. 
Ed.  788.    • 

The  receipt  of  a  quitclaim  deed  does  not 
of  itself  prevent  the  grantee  from  showing  that 
he  is  a  oona  fide  purchaser. — Moelle  v.  Sher- 
wood, 148  U.  S.  21.  13  S.  Ct.  426,  37  L.  Ed. 
350;  United  States  v.  California  &  O.  Land 
Co.,  148  U.  S.  31,  13  S.  Ct.  458,  37  L.  Ed.  354, 
affirming  decree  49  F.  496^  1  C.  0.  A.  330. 

Assuming  that  the  receipt  of  a  quitclaim 
deed  precludes  the  grantee  from  showing  him- 
self a  bona  fide  purchaser,  this  rule  does  not 
extend  to  one  who  holds  direcdj  by  deed  of 
bargain  and  sale,  but  has  a  quitclaim  in  his 
chain  of  title ;  and,  as  the  rule  is  a  highly  tech- 
nical one,  it  will  not  be  applied  to  such  a  case, 
even  though  the  grantor  in  the  deed  of  bargain 
and  sale  is  a  mere  agent — the  conduit  through 
which  the  title  is  i>assed— and  the  real  transac- 
tion is  with  his  principal,  who  conveys  to  him 
by  quitclaim.^Id. 

While  it  is  held,  in  Texas,  that  one  taking 
nnder  a  quitclaim  deed  of  his  grantor's  interest 
only  is  affected  with  notice  of  all  defects  in  the 
title,  yet  mere  knowledge  that  the  deed  is  in 
that  form  does  not  affect  the  title  of  one  claim- 
ing under  a  subsequent  warranty  deed  from  the 
grantee.— Stanley  v.  Schwidby,  162  U.  S.  255, 
16  S.  Ct.  754,  40  L.  Ed.  960.  reversing  judg- 
ment United  States  v.  Schwalby,  8  Tex.  Civ. 
App.  679,  29  S.  W.  90. 

^=9225.  Notloe. 

See  48  Cent  Dig.  Ven.  A  Pur.  H  474-562;    1  Cent. 
Dig.  Ack.   fi§  43,  65. 


— -  Effect  of  notiee. 

See  48  Cent.  Dig.  Yen.  *  Pur.  H  496-60L 

Where  a*  deed  of  trust  with  power  of  sale  is 
recorded,  the  purchaser  at  a  sale  thereunder  ac- 
quires title  as  against  a  subsequent  purchaser 
from  the  grantor  whose  deed  is  first  recorded, 
since  the  latter,  having  notice  of  the  trust  deed, 
is  charged  with  notice  of  tAe  sale  that  mav  be 
made  under  it,  and  is  not  a  purchaser  without 
notice,,  within  Rev.  St.  111.  1874,  c.  30,  8  30. 
providing  that  all  deeds  which  are  autnorizea 
to  be  recorded  shall  be  void  aa  to  subsequent 
purchasers  without  notice  until  the  same  shall 
be  filed  for  record. — Mansfield  v.  Excelsior  Re- 
finery Co.,  135  U.  S.  326.  10  S.  Ot.  825,  34  L. 
Ed.  162. 


—  OoBstmotiTe     notiee,      and 
tmetm  puttiiic  on  Inquiry, 

See  48  Cent.  Dig.  Yen.  *  Pur.  8S  477-494. 

Where  it  appears  from  a  will  as  recorded 
that  lands  were  devised  to  executors  in  trust 
for  plaintiffs,  and,  from  the  record  of  a  decree 
setting  aside  the  probate  of  the  wiU,  that  plain- 
tiffs were  not  represented  in  the  proceedings  to 
annul  the  probate,  a  suit  by  plaintiffs  to  set 
aside  such  decree  because  of  such  lack  of  rep- 
resentation cannot  be  defended  by  persons  to 
whom  such  lands  were  conveyed  by  the  heirs  on 
the  ground  that  they  are  bona  fide  purchasers. 
— McArthur  v.  Scott,  113  U.  S.  340,  5  S.  Ct. 
652,  28  L.  Ed.  1015. 

Under  Rev.  St.  111.  1874,  c.  148,  §  9,  and 
chapter  30,  §  33,  the  recording  of  a  certified 
copy  of  a  will,  executed  and  admitted  to  probate 
in  Ohio,  does  not  constitute  constructive  notice 
of  its  contents,  when  unaccompanied  by  certi- 
fied copies  of  the  order  and  proceedings  admit- 
ting it  to  probate  in  Ohio,  or  by  a  certificate 
that  it  was  duly  executed  and  admitted  to  pro- 
bate according  to  the  laws  of  Ohio.— Lewis  v. 


f  Barnhart,  145  U.  S.  56,  12  8.  Ot  772,  36  L. 
Ed.  621,  affirming  judgment '(C.  C.)  Same  r. 
Bamhardt,  43  F.  854. 

Information  by  an  agent  of  a  previous 
"sale,"  merely,  and  not  of  any  conveyance,  is 
insttfilcient  to  charge  his  principal  with  knowl- 
edge of  a  prior  unrecorded  conveyance  made 
pursuant  to  such  sale,  where  the  agent  search- 
ed the  records  and  found  no  such  deed,  and 
thereupon  advised  his  principal  that  the  title 
was  good.— Stanley  v.  Schwalby,  162  U.  S.  255, 
16  S.  Ct.  754,  40  L.  Ed.  960,  reversing  judgment 
United  States  v.  Schwalby,  8  Tex.  Civ.  App. 
679,  29  S.  W.  90. 

^=9230.  — -  Beeitals  in  oonToyanoe* 

See  48  Cent  Dig.  Ven.  A  Pur.  Si  502-512. 

Where,  under  a  description  in  a  deed,  resort 
must  be  had  to  a  prior  deed  to  locate  the  same, 
and  the  prior  deed  so  describes  the  land  that 
a  person  reading  it  would  discover  that  some- 
thmg  had  been  omitted  from  the  description 
therein,  the  purchaser  is  put  upon  inquiry,  and 
will  be  charged  with  notice  of  what  an  inquiry 
would  have  revealed.— Simmons  Creek  Coal  Co. 
v.  Doran,  142  U.  S.  4JJ,  12  S.  Ct  239,  35  L. 
Ed.  1063. 

The  fact  that  the  recitals  of  a  recorded 
deed  of  a  nonresident  of  the  state,  conveying 
certain  lands  in  the  county,  show  that  the  gran- 
tor received  title  through  the  will  of  her  hus- 
band, does  not  constitute  notice  to  another  pur- 
chaser of  different  lands  that  they,  too,  were 
obtained  by  her  through  such  will,  so  as  to 
put  the  purchasers  upon  inquiry  as  to  the  ex- 
tent of  her  interest  under  it — Lewis  v.  Barn- 
hart,  145  U.  S.  56,  12  S.  Ct  772,  36  L.  Ed.  621, 
affirming  judgment  (C.  C.)  Same  v.  Bamhardt, 

4tj  Jb .  o04. 

The  mere  description  of  land,  in  a  deed,  as 
"known  as  the  'McMillan  Lot,' "  raises  no  in- 
ference that  at  the  date  of  the' deed  it  was  still 
owned,  if  it  ever  had  been,  by  any  one  of  that 
name,  and  does  not  therefore  charge  a  purchaser 
with  notice  of  a  prior  unrecorded  deed  to  one 
of  that  name.— Stanley  v.  Schwalby.  162  U.  S. 
255,  16  S.  Ct  754,  40  L.  Ed.  960,  reversing 
judgment  United  States  v.  Schwalby,  8  Tex. 
Civ.  App.  679,  29  S.  W.  90. 

^s:»231*  <— ^  Reoords. 

See  48  Cent  Dig.  Ven.  A  Pur.  ffi  487,  513-689 ;    1 
Cent.  Dig.  Ack.  8S  43,  66 ;   85  Cent.  Dig.  Mtg.  |  893. 

A  deed  duly  recorded,  though  so  defectively 
acknowledged  and  certified  that  the  certified 
copy  would  be  incompetent  as  evidence,  is  con- 
structive notice  to  a  purchaser  under  Hurd's 
Rev.  St  111.  p.  271,  §  30,  declaring  that  all 
grants  of  lands  shall  be  recorded,  and  section  31, 
providing  that  the  recording  of  any  deed,  wheth- 
er executed  within  or  without  the  state,  shall 
be  deemed  and  taken  to  be  notice  to  subsequent 
purchasers  from  the  date  of  such  recording, 
whether  the  deed  shall  have  been  acknowledged 
or  proven  in  conformity  with  the  laws  of  the 
state  or  not.— Stebbins  v.  Duncan,  108  U.  S.  32, 
2  S.  Ct  313,  27  L.  Ed.  641. 

The  book  of  land  entries  kept  in  the  office 
of  the  county  clerks  in  Illinois,  and  showing 
the  names  of  the  purchasers  of  government  land, 
is  kept  only  for  purposes  of  taxation,  and  does 
not  constitute  constructive  notice  of  the  facts 
stated  therein. — Lewis  v.  Barnhart,  145  U.  S. 
56,  12  S.  Ct  772,  36  L.  Ed.  621,  affirming>dg- 


ming  iu< 
F.  8^ 


ment  (C.  C.)  Same  v.  Bamhardt.  43 

The  record  of  an  adjudication  by  the  Hot 
Springs  land  commission  between  two  applicants 
for  a  patent  is  not  sufficient  to  charge  a  pur- 
chaser for  full  value  from  the  successful  ap- 
plicant, nearly  seven  years  thereafter,  with  no- 
tice of  any  equities  that  might  exist  in  favor 
of  the  unsuccessful  applicant,  there  i)eing  no 
other  record  of  the  latter's  claim,  and  no  effort 
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having  been  made  in  the  meantime  to  enforce 
his  rights  by  suit  or  otherwise. — ^McDonald  v. 
Belding.  145  U.  S.  492,  12  S.  Ct  892,  36  L. 
Ed.  788. 

Where  a  mortgage  has  been  fraudulently 
canceled  of  record,  one  who  in  good  faith,  with- 
out notice,  buys  the  mortgaged  lands,  is  entitled 
to  protection  under  the  Louisiana  laws  relating 
to  reinscription,  the  period  for  reinscription  hay- 
ing expired  after  his  purchase. — Pickett  v,  Fos- 
ter, 149  U.  S.  505,  13  S.  Ct.  998,  37  L.  Ed. 
829. 

In  the  District  of  Columbia,  where  particu- 
lar formalities  are  required  to  authorize  the  re- 
cording of  an  instrument,  the  record  of  an  in- 
strument defectivel:^  executed  does  not  operate 
as  constructive  notice. — Lynch  v.  Murphy,  161 
U.  S.  247,  16  S.  Ct.  523,  40  L.  Ed.  688. 

The  protection  of  bona  fide  purchasers  and 
mortgngees  under  the  Mortgaere  Law  Porto  Rico, 
arts.  38.  34,  36,  37,  against  infirmities  in  their 
grantor's  title  not  plainly  expressed  on  the  reg- 
istry, extends  to  matters  of  fact  and  not  of  law, 
and  where  the  registry  gives  notice  of  facts 
rendering  the  title  invalid,  the  purchaser  relying 
on  the  record  takes  his  title  subject  thereto. — 
Ochoa  V.  Hernandez  v.  Morales,  33  S.  Ct.  1033, 
230  U.  S.  139,  57  L.  Ed.  1427. 

Persons  accepting  a  deed  and  mortgage  from 
one  whose  entry  of  possession  without  preju- 
dice to  rights  of  third  parties  has  been  con- 
verted on  the  public  records  into  a  record  of 
ownership  without  hearing  under  a  retroactive 
clause  in  an  order  of  the  military  governor  of 
l*orto  Rico  reducing  the  period  of  continued  pos- 
session from  20  to  o  years,  are  charged  with  no- 
tice of  any  want  of  authority  in  such  military 
commander. — Id, 

Registration  of  deed  after  adoption  of  I^aws 
X.  C.  1885,  c.  147,  makes  it  valid  as  against 
persons  who  do  not  claim  under  grantor  there- 
in, but  under  his  grantor  by  deed  registered  in 
meantime,  where  they  had  constructive  notice 
of  deed  to  grantor  in  first  deed  by  registration 
in  1869,  and  Curative  Act  1869-70.  c.  32.— 
United  States  v.  Hiawassee  Lumber  Co.,  35  S. 
Ct.  851,  238  U.  S.  553.  59  L.  Ed.  1453,  reversing 
judgment  202  F.  35,  120  C.  O.  A.  289. 

€=»232.  —  Possession* 

See  48  Cent.  Dig.  Yen.  ft  Pur.  18  640-646,  548-562. 

When  the  owner  of  real  estate  goes  into  pos- 
session with  his  polygamous  wife,  her  occupan- 
cy is  not  of  such  a  character  as  to  give  con- 
structive notice  to  a  purchaser  of  the  legal  title 
of  her  equities  arising  from  a  secret  agreement 
for  the  transfer  to  her  of  an  interest  in  the 
property.— Townsend  v.  Little,  109  U.  S.  504,  3 
S.  Ct  357,  27  L.  Ed.  1012. 

The  owner  of  a  200-acre  tract  of  land,  un- 
fenced,  and  otherwise  unimproved,  owned  a  much 
lai]ger  adjoining  tract,  and  resided  on  a  tract 
adjoining  the  latter.  He  used  the  200-acre  tract 
as  a  range  for  his  cattle,  and  paid  the  taxes  on 
it.  Held,  that  such  possession,  being  all  the 
land  was  capable  of,  and  being  notorious  for  30 
years,  was  sufBcient  to  put  purchasers  upon  in- 
uiry. — Simmons  Creek  Coax  Co.  v.  Doran,  142 
\  S.  417,  12  S.  Ct.  239.  35  L.  Ed.  1063. 

The  purchaser  of  real  estate  in  the  posses- 
sion of  a  third  person  is  bound  to  take  notice 
of  that  person's  title. — Horback  v.  Porter,  154 
U.  S.  549,  14  S.  Ct  1160,  18  L.  Ed.  30. 

A  purchaser  from  heirs  of  a  decedent  in 
whom  the  title  stood  made  no  investigation  as 
to  the  title,  the  property  being  in  fact  occupied 
bv  the  real  owners.  He  purchased  subject  to 
the  widow's  dower,  to  an  unpaid  mortgage,  and 
to  the  possibility  of  the  property's  being  re- 
quired for  the  payment  of  decedent's  oebts. 
There  was  pending  a  suit  by  such  heirs  for  par- 
tition, in  which  the  widow  had  filed  an  answer, 
stating  that  her  husband  never  had  any  inter- 
est therein.  Held,  that  the  vendee  was  not  a 
bona  fide  purchaser  without  notice.--Kirby  t. 


^ 


Tallmadge,  160  U.  S.  379.  16  S.  Ct  349,  40  L. 
Ed.  463. 

Where  land  is  occupied  by  two  persona — 
as,  for  instance,  by  husband  and  wife — and  there 
is  a  recorded  title  in  one  of  them,  such  joint  oc- 
cupation is  not  notice  of  an  unrecorded  title  in 
the  other. — Id. 

Where  land  is  used  for  the  purpose  of  a 
home,  and  is  jointly  occupied  by  husband  and 
wife,  neither  of  whom  has  title  by  record,  a 
purchaser  is  bound  to  make  inquiry  as  to  the 
title  of  the  wife,  as  well  as  that  of  the  hus- 
band.—Id. 

The  open,  notorious,  and  continued  posses- 
sion of  property  under  apparent  claim  of  own- 
ership is  notice  to  purchasers  of  whatever  in- 
terest the  person  actually  in  possession  has  in 
the  fee,  whether  such  interest  be  legal  or  equi- 
table, and  of  all  facts  which  the  purchasers 
might  have  learned  by  due  inquiry. — Id. 

The  failure  of  the  owner  of  premises  to  in- 
vest another  with  the  legal  title  in  accordance 
with  a  parol  agreement  under  which  posses- 
sion has  already  been  transferred,  and  his  trans- 
fer of  the  legal  title  to  a  third  party  in  violation 
of  his  agreement  and  with  intent  to  defraud  the 

{>romisee,  is  such  a  wrong  as  will  entitle  the 
atter  to  a  decree  specifically  declaring  that  the 
frantee  holds  the  title  in  trust  for  him.  Decree 
5  App.  D.  C.  164,  affirmed.— Whitney  v.  Hay, 
21  S.  Ct  537,  181  U.  S.  77,  45  L.  Ed.  758. 

^=»233.  Failure  to  reeord  deed  or  otkor 
Instrameat. 
See  48  Cent  Dig.  Yen.  A  Pur.  ||  663-686. 

A  lessee,  in  possession  of  a  claim  in  Alaska 
under  an  agreement  to  work  the  same  contin- 
uously and  pay  over  to  the  lessor  a  percentage 
of  the  minerals,  is  a  purchaser  for  a  valuable 
consideration  within  Act  June  6,  1900,  tit.  3,  I 
98,  providing  that  unrecorded  conveyances  shall 
be  void  against  subsequent  bona  fide  purcbaserM 
whose  conveyance  shall  be  first  recorded. — (1912 > 
Waskey  v.  Chambers.  32  S.  Ct.  597,  224  U.  S. 
564,  56  L.  Ed.  885,  Ann.  Cas.  1913D,  998,  re- 
versing judgment  (1909)  Eadie  v.  Same,  172  F. 
73,  96  C.  C:  A.  561,  24  L.  R.  A«  (N.  S.)  879.  18 
Ann.  Cas.  1096. 

^s»234.   Conslderatioii. 

See  48  Cent  Dig.  Yen.  ft  Pur.  ||  667-578. 


—  In  CMBieraL 

See  48  Cent  Dig.  Yen.  ft  Pur.  ||  667-688.  671-871. 

When  a  vendor  of  land,  having  a  purchase- 
money  mortgage  for  practically  the  value  oi  lue 
property,  obtains  a  decree  setting  aside  his  deed 
to  the  purchaser,  he  stands  in  the  position  of  a 
bona  fide  purchaser  for  value,  as  against  one 
claiming  under  an  equitable  mortgage  given  by 
the  purchaser,  of  which  the  vendor  has  no  no- 
Uce.— Lynch  v.  Murphy,  161  U.  S.  247,  16  S. 
Ct  523,  40  L.  Ed.  688. 

^=»240.  Pleadins      purehase      In      sood 
faith. 

See  48  Cent  Dig.  Yen.  ft  Pur.  81  801,  802. 

Where  there  has  been  an  adjudication  by  the 
Hot  Springs  land  commission  between  two  ap- 
plicants for  a  patent,  and  a  subsequent  pur- 
chase from  the  successful  applicant,  a  denial 
by  such  purchaser  in  his  pleadings  that  he  had 
notice  of  the  unsuccessful  applicant's  claim  until 
after  he  had  made  the  purchase  and  paid  for 
the  property  is  sufficient  where  it  otherwise 
appears  in  his  answer  that  the  delivery  of  the 
deed  and  the  payment  of  the  purchase  money 
occurred  at  the  same  time. — MctXonald  v.  Beld- 
ing,  145  U.  S.  492,  12  S.  Ct  892,  36  L.  Ed. 
788. 

^=9241.  Evidence  as  to  pareliase  im  gatfd 
faith. 

See  48  Cent  Dig.  Yen.  ft  Pur.  81  808-8U. 
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Welsht  and  raJRoleiftey* 

See  48  Cent  Dig.  Yen.  ft  Pur.  fiS  609-61L 

In  a  suit  by  the  United  States  to  forfeit  cer- 
tain lands  granted  in  aid  of  a  military  road,  de- 
fendant association  pleaded  that  it  was  a  bona 
fide  purchaser,  and  in  support  of  this  plea  each 
of  the  individual  purchasers  composing  the  as- 
sociation testified  that  he  had  no  knowledge  of 
any  defects  in  the  title  when  the  land  was  pur- 
chased; that  nothing  of  the  sort  was  disclosed  by 
their  agent  whom  they  sent  to  investigate  the 
matter;  and  that  they  had  procured  an  opin- 
ion as  to  the  title  from  reputable  attorneys,  who 
pronounced  it  valid.  The  certificates  of  the 
governor,  in  whom  was  reposed  discretion  to 
determine  when  the  road  was  completed  in 
accordance  with  the  terms  of  the  grant,  were 
shown  to  be  regular,  and  in  proper  form.  Held, 
that  this  was  sufficient  to  sustain  the  defense  of 
bona  fide  purchase,  even  though  the  allegations 
of  the  bill  that  the  road  company,  under  which 
defendant  claimed,  had  procured  the  requisite 
certificates  by  fraud,  were  not  denied.— United 
States  V.  California  &  O.  Land  Co.,  148  U.  S. 
31,  13  8.  Ct.  458,  37  U  Ed.  354,  affirming  de- 
cree 49  Fed.  496.  1  C.  C.  A.  330. 

VX.  BEBfEDIES   OF  VENDOB. 

(A)  LIEN  AND  RECOVERY  OF  LAND. 

Amendment  of  decree  in  salt  to  enforce  lien,  see 
Equity,  ^ss>429. 

Bar  of  debt  bjr  limitation  as  affecting  vendor's 
lien,  see  Limitation  of  Actions,  ^=9x67. 

Enforcement  of  lien,  state  laws  as  rules  of  de- 
cision in  federal  court,  see  Courts,  ^=»375. 

Lis  pendens,  see  Lis  Pendens,  ^=»8. 

Record  of  act  of  sale  as  affecting  priority,  see 
Mortgages,  ^=»151. 

^=>254.  Equitable   lien. 

See  48  Cent  Dig.  Yen.  ft  Pur.  81  627,  684.  641-649, 
661. 

Tile  doctrine  of  a  vendor's  lien  arising  by  im- 
plication exists  in  the  state  of  Iowa.— Fisher  v. 
Shropshire,  147  U.  S.  133,  18  S.  Ct.  201,  37  L. 
Ed,  109. 


Amout  and  eztMit  of  lien* 

See  48  Cent.  Dig.  Yen.  ft  Pur.  89  665-667. 

Where  a  married  woman,  with  the  consent 
of  her  husband,  buys  land  and  gives  her  notes 
for  the  purchase  money,  and  a  lien  is  Teserved 
in  the  deed  for  the  payment  of  the  notes,  with 
interest  above  the  ordinary  legal  rate  which 
might  be  stipulated  for  by  the  parties,  such  in- 
terest may  be  recovered  under  the  vendor's  lien 
against  the  land,  though  the  notes  may  be 
void  as  against  the  woman  personally. — Bedford 
V.  Burton,  106  U.  S.  338,  1  S.  Ct.  98,  27  Jm 
Ed.  112.      . 

^=»266.   Waiver,    loss,    or    disol&arco    of 
lien. 

See  48  Cent.  Dig.  Yen.  ft  Pur.  88  687.  718-760. 

Waiver  of  a  vendor's  lien  cannot  be  in- 
ferred from  the  mere  fact  that  the  parties  may 
not  have  contemplated  the  assertion  of  the  lien 
in  the  first  instance,  nor  from  the  lapse  of  more 
than  two  years  between  the  surrender  of  pos- 
session by  the  vendor  and  the  filing  of  his  peti- 
tion to  establish  and  enforce  the  lien,  unac- 
companied by  any  acts  on  his  part  manifesting 
an  intention  not  to  rely  on  the  land  for  security, 
or  inconsistent  with  the  continued  existence  of 
the  lien.— Fisher  v.  Shropshire,  147  U.  S.  133, 
13  S.  Ct.  201.  37  L.  Ed.  109. 

H.,  holding  an  option  to  purchase  certain 
mines,  on  which  he  had  made  partial  payments, 
procured    the    organization    of  a   company    to 


that  he  should  pay  forthwith  an  additional  por- 
tion of  the  purchase  monev,  whereupon  they 
would  register  the  titles  of  the  mines  in  the 
name  of  the  company,  "free  from  all  charges  and 
incumbrances ;"  that  they  should  retain  control 
of  the  property  until  all  the  payments  should  be 
completed;  and  H.  agreed  that  stock  of  the 
company  should  be  transferred  to  a  trustee,  as- 
security  for  the  remaining  payments.  Pursuant 
to  this  agreement,  the  vendors  delivered  a  deed 
containing  a  covenant  against  incumbrances. 
Held,  that  the  lien  for  the  unpaid  purchase 
money  was  not  waived,  not  being  included  in 
the  agreement  to  convey  free  of  charges  and 
incumbrances,  and  there  being  nothing  to  show 
that  the  vendors  relied  a^one  for  their  security 
on  the  deposit  of  stock.— Slide  &  Spur  Gold 
Mines  v.  Seymour,  153  U.  S.  509,  14  S.  Ct. 
842,  38  L.  Ed.  .802,  affirming  decree  (C.  C.)  Sey- 
mour V.  Slide  &  Spur  Gold  Mines,  42  F.  633. 

The  monev  required  by  the  contract  to  be 
paid  forthwith  was  advanced  by  a  syndicate, 
the  vendors  consenting  that  a  part  of  the  stock 
deposited  should  be  held  for  its  benefit.  Their 
agreement  to  that  effect  recited  that  the  com- 
pany was  to  issue  the  shares  to  H.  in  full  pay- 
ment for  the  mines,  against  a  transfer  free  of 
all  incumbrances,  and  that  the  shares  were  to 
be  transferred  to  the  trustee  for  behoof  of  all 
concerned,  and  referred  to  the  contract  between 
the  vendors  and  H.  for  the  terms  of  their 
agreement.  Held,  that  this  did  not  amount  to 
either  an  agreement  or  a  statement  by  the  ven- 
dors that  their  lien  was  waived. — Id. 

^s»267.  Payment,    release,    or    satisfae- 
tion  of  lien. 

See  48  Cent.  Dig.  Yen.  A  Pur.  SI  751-768. 

H.  &  M..  who  owned  land  subject  to  a  ven- 
dor's lien,  laid  out  the  land  in  three  blocks,  sub- 
divided into  lots.  They  then  partitioned  the 
land  between  them.  M.  took  block  2  and  part 
of  block  3,  and  assumed  the  vendor's  lien,  while 
H.  took  block  1  and  the  residue  of  block  3. 
free  from  ^e  vendor's  lien.  Afterwards  M. 
sold  his  portion  of  the  land  to  J.,  who  assumed 
the  vendor's  lien  and  agreed  to  relieve  from  the 
lien  the  portion  held  by  H.  J.  then  gave  a  mort- 
gage on  blod[  2  to  secure  a  loan  to  him  by  R., 
and  promised  to  procure  a  release  of  the  ven- 
dor's lien  on  block  2,  but  he  took  a  release  of 
block  3  instead.  H.  afterwards  sold  some  of 
the  lots  in  block  2,  and  the  agents  of  R.,  who 
negotiated  the  loan  to  H.,  with  the  proceeds  of 
such  sale  and  other  money  advanced  by  them, 
paid  off  the  amount  of  the  vendor's  lien,  took 
up  uncanceled  the  notes  evidencing  the  same, 
and  procured  a  release  of  block  2  from  the  ven- 
dor's lien,  but  R.  was  not  informed  of  the  trans- 
action until  a  year  later.  Held,  that  the  ven- 
dor's lien  notes  were  paid,  and  the  lien  could 
not  be  enforced  as  security  for  the  loan  by  R. 
to  H.— Richardson  v.  Traver,  112  U.  S.  423,  5 
S.  Ct.  201,  28  L.  Ed.  804. 

^=:»268.   Eaforoemeat  of  lien. 

See  48  Cent.  Dig.  Yen.  ft  Pur.  88  769-331. 

-*  Nature   and   form   of   rem- 
edy. 

See  48  Cent.  Dig.  Yen.  ft  Pur.  88  769-763. 

The  general  provision  for  the  institution  of 
suits  against  absent  and  nonresident  defend- 
ants, in  Tex.  Code,  art.  1230,  which  does  not 
specially  mention  any  class  of  actions,  is  ap- 
plicable to  all  cases  where,  under  recognized 
principles  of  law,  suits  may  be  instituted 
against  nonresident  defendants,  and  therefore 
includes  a  suit  to  enforce  an  equitable  lien  on 
land  for  purchase  money.  Judgment  35  S.  W. 
1074,  13  Tex.  Civ.  App.  636,  reversed.— Roller 


purchase    them,    with    power    to    increase    its    v.  Holly,  20  S.  Ct.  410.  176  U.  S.  398,  Adv.  S. 
capital.    Thereafter,  he  and  the  vendors  agreed  1  U.  S.  410,  44  L.  Ed.  520. 
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— -  Time    to    iiket    limitations, 
and  laelie*. 

See  48  Cent  Dig.  Yen.  A  Pur.  S8  776,  777. 

Although  a  debt  for  unpaid  purchase  money 
in  barred  by  limitation  under  the  local  law,  the 
lien  therefor  on  the  land  is  not  barred  If  there 
is  no  such  open,  adverse  possession,  for  the 
period  within  which  actions  for  the  recovery 
of  real  estate  must  be  brought,  as  will  cut  off  the 
right  to  enforce  the  equitable  lien  for  purchase 
money.— Hardin  v.  Boyd,  113  U.  S.  756,  6  S.  Ot. 
771,  28  L.  Ed.  1141. 


—  Roviexr. 

See  48  Cent.  Dig.  Yen.  ft  Pur.  9  829. 

On  appeal  from  a  decree  enforcing  a  ven- 
dor's lien  on  a  contract  for  the  sale  of  land,  a 
deduction,  from  the  amount  of  land  to  be  naid 
for,  of  a  part  of  the  land  recovered  by  a  third 
party,  wiU  not  be  disturbed  on  indefinite  testi- 
mony, where  it  appears  that  the  vendor  was  as 
much  bound  as  the  purchasers  to  defend  the  ac- 
tion of  such  third  party.— Baines  v.  Clarke,  111 
U.  S.  789,  4  S.  Ot.  671,  28  L.  Ed.  599. 

(B)  ACTIONS  FOR  PURCHASE  MONEY. 

^=s>302.  BifflLt  of  actioii. 

See  48  Cent.  Dig.  Yen.  *  Pur.  U  846-860. 

In  an  action  at  law,  the  declaration  alleged 
that  the  plaintiff  sold  land  to  a  third  person, 
who  gave  his  notes  for  the  purchase  money,  se- 
cured by  mortgage  of  the  land;  that  afterwards 
the  defendant,  in  a  suit  by  him  against  that  per- 
son, claimed  the  ownership  of  the  land,  and 
alleged  that  the  other  person,  acting  merely  as 
his  agent,  iUegally  made  the  purchase  in  his  own 
name,  and  that  he  was  liable  and  ready  to  pay 
for  the  land;  that  he  was  thereupon  adjudfged 
to  be  the  owner  of  the  land,  and  took  posses- 
sion thereof ;  and  that  by  reason  of  the  premises 
the  defendant  was  liable  to  the  plaintiff  in  the 
full  amount  of  the  notes.  Heldt  that  the  dec- 
laration showed  no  cause  of  action  under  Civ. 
Code  La.  art.  1890,  and  Code  Prac.  La.  art.  35, 
'  relating  to  actions  on  contracts  by  persons  who 
are  not  parties  thereto^  but  for  whose  benefit 
they  were  made.— Cragin  v.  Lovell,  109  U.  S. 
194,  3  a  Ct.  132,  27  L.  Ed.  903. 


^:»303.   Conditioiui  precedent* 

See  48  Cent  Dig.  Yen.  ft  Pur.  If  861-861. 

Under  a  contract  clearly  expressing  the  in- 
tention that  payment  of  the  price  of  land  shall 
precede  the  conveyance,  an  action  for  the  price 
may  be  brought  without  a  conveyance  or  tender 
thereof, — Loud  v.  Pomona  Land  &  Water  Co- 
153  U.  S.  504,  14  S.  Ct  928,  38  L.  Ed.  822. 

(O  ACTIONS  rOR  DAMAGES. 

See  48  Cent.  Dig.  Yen.  A  Pur.  Si  94S-958. 

Duty  to  reduce  damages,  see  Damages,  ^=»02. 
Measure  of  damages  for  breach,  see  Damages^ 
€=»120. 

VII.  REBIEDIES  OF  PUBCHASER. 

(A)  RECOVERY  OF  PURCHASE  MONEY 

PAID. 

[No  paragraphs  or  references  in  this  Digest    But 
see  48  Cent  Dig.  Yen.  A  Pur.  SI  959-1017.] 

(B)  ACTIONS  FOR  BREACH  OF  CON- 

TRACT. 

^=»351.  Damasea. 

See  48  Cent  Dig.  Yen.  A  Pur.  H  1017,  IMT-IOO. 

The  difference  between  the  purchase  price 
and  the  market  value  at  the  time  of  executing 
a  contract  for  the  sale  of  land  is  the  measure 
of  damages  in  an  action  by  the  vendee  for  the 
vendor's  refusal  to  perform.  Judgment  (1907) 
29  App.  D.  C.  490,  affirmed.^Harten  v.  Loffler, 
29  S.  Ct.  351,  212  U.  S.  397,  53  L.  Ed.  56& 

Evidence  of  the  value  of  the  benefit  of  a 
liquor  license  and  of  the  business  and  good  will 
embraced  in  a  contract  for  the  sale  of  real  prop- 
erty is  admissible  on  the  question  of  damages 
in  an  action  by  the  vendee  against  the  vendor^ 
for  refusal  to  perform.— Id. 


VENDORS'  LIENS. 

See— 
Sales,  «=»318. 
Vendor  and  Parchaser,  ^s9254-293» 


VENUE. 

Scope-Note. 

[INCLUDES  place  In  which  actions  should  be  brought  and  tried  in  general;  distinc- 
tions in  respect  thereof  between  local  and  transitory  actions ;  and  grounds  for  ehange  of 
venue  or  place  of  trial,  proceedings  therefor,  and  effect  of  such  change. 

[For  related  matters  under  other  topics,  see  cross-references  aftsr  analysis.] 

Analysis. 
I.  Nature  or  Subject  of  Action. 

[No  paragraphs  or  references  in  this  Digest    But  see  48  Gent.  Dig;  Venue^  H  1-31.] 

II.  Domicile  or  Residence  of  Parties. 

III.  Change  of  Venue  or  Place  of  Trial. 

42.  Discretion  of  court. 

79.  Transmission  of  record  or  transcript. 

Cross-References. 


Of  particular  actiont  or  prooeedinffi. 
See- 
Admiralty,  «=>32. 
Attachment,  ^=^75. 
Banks  and  Banking,  ^=»27S» 


See- 
Corporations,  ^=»263,  GOft. 
Criminal  Law,  ^=»106-113. 
United  SUtes,  «=s>132. 
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WAIVER 


I.  HATUBE  OB  StTBJEOT  OF  AOTXON. 

[No  paragraphs  or  reforences  in  this  Digest    But 
800  48  Cent  Dig.  Venue,  If  1-Sl.] 

n.  DOMICII.E  OB  BESIDENCE  OF 


SlM  4B  Oent  Dig.  Venue,  »  82-60. 

Waiver  of  privilege  by  appearance,  gee  Appear- 
ance, ^=s>2S. 

XXL   CHAKGE   OF   VENUE   OB  PX<ACE 

OF  TBIAI*. 

Equal   protection   of  laws,   see   Constitutional 

Law,  «=>249.     ' 
In  attachment  proceedings,  see  Attacliment,  ^=s> 

75. 
Review  of  dedaionB,  see  Appeal  and  Error,  ^=» 

84,965. 

^s»42.  Disevetio]!  of  court. 

See  48  Cent  Dig.  Venue,  I  64. 

The  refusal  to  grant  a  change  of  venue  on 
the  mere  affidavit  of  the  applicant's  agent  to  the 
state  of  public  opinion  in  the  county  involves 
a  matter  within  the  discretion  of  the  court, 
which  18  not  ordinarily  reviewable. — ^Kennon  v. 
Gilmer,  181  U.  S.  22,  9  S.  Ct  606^  33  L.  Ed. 
110. 

^=»79.  Transmission,  of  reoord  or  trail- 
soript. 

See  48  Cent  Dig.  Venue.  SI  128,  140. 

The  fact  that  in  changing  the  venue  of  an 
action  the  transcript  was  not  certified  by  the 
seal  of  the  court  in  which  the  suit  was  brought 
will  not  render  the  writ  of  attachment  and  the 
proceedings  thereunder  void.— Wehrman  v. 
Gonklin,  166  U.  S.  814,  16  S.  Ot  129,  89  L. 
Ed.  167. 

VERDICT. 

Aider  by,  see  Pleading,  «s»431-436. 

Contrary  to  law  or  evidence,  ground  for  new 

trial,  see  New  Trial,  ^s>65. 
IHrection  of,  see  OMal,  «=s>16(>-181. 
In  dvil  actions,  see  Trial,  ^=s>325--86& 
In   criminal   prosecutlona,   see  Criminal  Law. 

«=>873-878. 
On  trial  by  jui^  of  iasuea  in  suit  in  equity,  see 

Equity.  ^s»381. 
Review  in  civil  eases,  see  Appeal  and  Error, 

^=>218,  998-1006. 
Review  in  criminal  cases,  see  Criminal  Law,  ^s» 

1167-1159. 
Setting  aside,  see  New  TriaL 

VERIFICATION. 

Bee  Affidavits  and  cross-references  under  that 
topics 

VESSELS. 

See- 
Admiralty. 
Collision. 
Karitime  Henit 
Pilots. 
Salvage. 
Seamen. 
Shipping. 
Towage. 
Wharves. 

Construction  for  Government,  see  United  States, 

«=>68%,  67.  76. 
Damages  for  detention,  see  Damages,  ^=»106. 
Fenyboats,  see  Ferries. 
Jurisdiction  of  offenses  committed  thereon,  see 

Criminal  Law,  ^=»97. 
Prises,  see  War,  «=s>13,  28. 
Situs  tor  taxation,  see  Taxation,  ^=»98w 


VESTED  REMAINDERS. 

See  Wins,  «S96S4. 

VESTED  RIGHTS. 

See- 
Army  and  Navy,  ^s»ll. 
Constitutional  liaw,  «=s>92-lll« 

VIADUCTS. 

See  Railroads,  ^s»99. 

VICE  PRESIDENT. 

Authority  of  vice-president  of  national  bank, 
see  Banks  and  Banking,  ^ss>262. 

VICE  PRINCIPALS. 

Liability  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  vice  principal,  see  Master 
and  Servant,  <8=s>186-190. 

VICIOUS  ANIMALS. 

Injuries  to  persons,  see  Animahi,  ^ss>66-74. 

VIEWERS. 

In  condemnation  proceedings  to  assess  compen- 
sation, see  Eminent  Domain,  ^=»225-239. 

VILUGES. 

See  Municipal  Corporations. 

VINDICTIVE  DAMAGES. 

S«e  Dainacca,  «s992. 

VOIR  DIRE. 

« 

Examination  of  jurors,  see  Jury,  ^=s>181» 

VOLUNTARY  ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors. 

VOLUNTARY  ASSOCIATIONS. 

See  Associations. 

VOTERS. 

See  Elections. 

WAGERS. 

See  Gaming. 

WAGES.. 

Employ^,  see  Master  and  Servant,  ^=»69-82. 
Maritime  lien  for  wages,  see  Maritime  Liens, 

^==»60. 
Preferred  daim  in  bankruptcy,  see  Bankruptcy, 

«=>348. 
Seamen,  see  Seamen,  ^s»16-23. 


WAIVER. 

See  Bstoppd. 

Errors  waived  in  appellate  court,  see  Appeal 
and  Error,  ^=»1078. 

Of  olj^ciionM  to  pariicuUir  aoU^  instrumenttf 

or  proceedingM, 

See- 
Appearance,  ^=»21-24. 
Bankruptcy,  ^=9116. 
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Gertiorftrl,  ^ss>S4 

Courts,  ^ss>d7. 

GrimiDal  Law,  ^ss>204. 

Eminent  Domain,  ^=s>70,.80* 

Equity,  ^=»53,  830.  343. 

Indictment  and  Information,  ^s»105,  196. 

Insurance,  €=s>141,  372-401,  5&M>60,  756. 

Municipal  Corporations,  ^s>488,  489. 

Parties,  ^5>96. 

Pleading,  «=>404-4S6. 

Sales,  ^=9176. 

Specific  Performance,  ^=»101« 

Trial,  <d=»284,  345,  409-125. 

Of  rights  w  rmnedieM, 


Appeal  and  Error,  es»ll,  153-168^  280,  392, 

895,  396,  407,  435,  921. 
Appearance,  ^=»20. 
Attorney  General,  ^5»9. 
Bankruptcy,  ^s:»3^. 
Banks  and  Banking,  ^s»276b 


See- 
Constitutional  Law,  ^=»43. 
Contracts,  ^=:»316. 
Courts,  ^=s>270,  338. 
Criminal  Law,  €=s>279,  629. 
Depositions,  ^=»108. 
Dismissal  and  Nonsuit,  ^=»60l 
Eminent  Domain,  ^=s>184,  186. 
Frauds,  Statute  of,  ^=»144. 
Insurance,  es»372-401,  554-660,  623,  75B. 
Interest,  ^s>26. 
Jury,  <©=»27-29,  110. 
Mechanics'  Liens,  ^s>210. 
Mines  and  Minerals,  4:a41. 
Principal  and  Surety,  ^=»129. 
Removal  of  Causes,  ^ss>94.> 
Sales,  ^=>121. 

Telegraphs  and  Telephones,  ^s^lT. 
Trial,   ^=s>75. 
United  States,  ^=»125. 
Vendor  and   Purchaser,  ^=9145^  2661 
Witnesses,  ^ss»219. 


WAR. 

■ 

Scope-Note. 

[INCLUDES  anned  contests  between  nations  or  states,  and  sacli  contests  within  a  na- 
tion or  state  which  prevent  the  regular  administration  of  the  laws  by  the  ciyil  authorities ; 
power  to  make  war  and  peace,  and  commencement  and  termination  of  hostilities ;  effect  of 
existence  of  war  and  of  martial  law  on  ciril  rights,  liabilities,  and  remedies;  rights  of  bti- 
ligerents  and  of  neutrals  in  general ;  measures  for  prosecution  of  war  and  exercise  of  war 
powers  in  general ;  embargo  and  nonintercourse  acts,  blockades,  contraband  goods,  illegal 
trading,  captures  and  prizes,  confiscation  and  sequestration  of  enemies'  property,  and  occu- 
pation and  conquest  of  enemies'  territory;  and  martial  law  and  administration  thereof 
by  courts-martial,  military  commissions,  and  other  tribunals. 

[For  related  matters  under  other  topics,  see  cross- references  after  analysis-] 


Analysis. 
6.  Commencement. 
9.  Prosecution  of  war,  and  liabilities  for  exercise  of  war  powers  in 

general. 
11.  Enemies,  and  rights  of  war  as  to  persons. 

13.  Liability  of  enemies'  property  to  capture. 

14.  Contributions  and  requisitions. 

15.  Commercial  intercourse  with  enemy,  or  with  territory  under  mili^ 

tary  control. 

18.  Contraband. 

19.  Blockade. 

21.  Capture  of  enemies'  property  on  land. 

23.  Recapture,  and  restoration  to  owner  of  recaptured  property. 

24.  Captures  at  sea. 

27.  Duties  and  liabilities  of  captors. 

28.  Prize. 

29.  Legislative  confiscation  of  property  of  enemies,  or  of  persons  aid* 

ing,  adhering  to,  or  absent  with  enemy. 

80.  Military  occupation,  control,  and  conquest  of  territory. 

81.  Military  government  and  martial  law. 


Cross-References. 


Army  and  Navy* 
MiUtia. 
Neutrality  Laws* 


Bounty  for  destruction  of  enemy's  vessde,  SM 

Bounties,  ^s»2. 
Claims  against  United  States,  see  United  StatM^ 

es»100,  449. 
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Contract  for  transportation  of  prisoners  of  war, 

see  United  States,  ^=s>70. 
Establishment  of  provisional  court  in  Porto  Rico 

under   military   authority   of   United   States, 

see  Courts,  ^s»442. 
Judicial  notice,  see  Evidence,  ^s»5b 


Review  by  Supreme  Court  of  decision  of  court 

of  claims,  see  Courts,  ^=»389. 
Suspension  of  statute  of  limitation  during  war, 

see  limitation  of  Actions,  ^ss>114. 
War  revenue  act,  see  Internal  Revenue^  ^=s»4, 

8,28. 


^s>6.  Oon&ineiiceiiieait* 

See  48  Cent  Dig.  War,  Sf  9.  11,  IS. 

War  between  the  United  States  and  Spain 
existed  on  April  21,  1896,  when  diplomatic  re- 
lations were  broken  off,  and  Spain,  in  a  com- 
munication to  the  United  States  minister  at 
Madrid,  accepted  the  resolution  of  congress  for 
intervention  in  Cuba  as  a  declaration  of  war, 
although  the  formal  decree  by  Spain,  and  the 
declaration  of  war  by  congress,  were  not  made 
until  afterwards.— The  Pedro,  20  S.  Ct  138, 
175  U.  S.  854,  44  L.  Ed.  195,  affirming  in  part 
decree  The  Buena  Ventura,  87  F.  927. 


ProseewtioB  of  war, 
for    ezeroise    of   w 
CeneraL 

48  Cent  Dig.  War,  8S  18-2B. 


UabiUties 
powers   in 


The  United  States  are  not  responsiUe  for 
the  destruction  of  private  property  by  their 
military  operations  during  the  late  Civil  War, 
nor  are  private  parties  chargeable  for  works 
constructed  on  their  property  by  the.  United 
States  to  facilitate  such  'operations.— United 
States  V.  Pacific  R.  R.,  120  U.  S.  227,  7  S.  Ct, 
490,  30  L.  Ed.  634. 

Accordingly,  where  bridges  on  the  line  of 
a  railroad  were  deertiroyed  during  the  Civil 
War  by  either  of  the  contending  forces,  their 
subsequent  rebuilding  by  the  United  States  as  a 
measure  of  military  necessity,  without  the  re- 
quest of,  or  any  contract  with,  the  owner  of  the 
railroad,  Imposes  no  liability  upon  such  owner. 
—Id. 

Acts  of  legitimate  warfare  committed  dur- 
ing a  revolution  in  a  foreign  state  cannot  be 
made  the  basis  of  individual  liability.  Decree 
65  F.  577,  13  C.  C.  A  51,  38  L.  R.  A.  406,  af- 
firmed.—Underbill  V.  Hernandez,  18  S.  Ct.  83, 
168  U.  S.  250,  42  li.  Ed.  456. 

A  military  commander  carrying  on  opera- 
tions under  the  authority  of  a  revolutionary  gov- 
ernment in  Venezuela,  which  was  afterwards 
recognized  by  the  United  States  as  the  legitimate 
government  of  that  country,  is  not  liable  in  a 
court  of  the  United  States  for  wrongs  infiicted 
upon  a  citizen  of  the  United  States. — ^id. 

^=:»11.  Enemies,  a]^d  rights  of  vrmr  as  to 
persons* 

See  48  Cent  Dig.  War.  ifi  87-41. 

The  individual  acts  of  friendship  of  a  sub< 
ject  of  one  nation  at  war  toward  the  other 
nation  will  not  affect  his  status  as  an  enemy, 
—The  Benito  Estenger,  20  S.  Ct.  489,  176  U. 
S.  568,  44  L.  Ed.  592. 

^=»13«  I4ability  of  enemies'  property  to 
eaptnre. 
See  «  Cent  Dig.  War,  Si  M-M- 

A  vessel  which  left  Europe  with  a  cargo 
consigned  to  New  Orleans  owners,  after  the 
blockade  of  the  Southern  ports  had  become 
known,  and  the  United  States  consul  had  re- 
fused to  give  papers  for  such  ports,  was  for^ 
feitable  with  her  cargo  as  ''enemy's  property," 
except  what  interest  was  owned  at  the  North 
which  was  liable  to  confiscation  for  trading  with 
the  enemy.— United  States  v.  Hallock.  154  U. 
8.  537,  14  S.  Ct  1158,  17  L.  Ed.  568. 

A  vessel  owned  by  a  Spanish  corporation, 
having  a   Spanish   registry,    sailing   under   the 


Spanish  flag  and  a  Spanish  license,  and  officered 
and  manned  by  Spaniards,  must  be  deemed  a 
Spanish  vessel  for  the  purpose  of  capture  as  a 
prize,  although  British  subjects  were  the  legal 
owners  of  some,  and  the  equitable  owners  of 
the  rest,  of  the  stock  in  the  corporation,  and  in- 
tended to  restore  the  vessel  to  British  registry, 
if  war  rendered  the  change  desirable.— The 
Pedro,  20  S.  Ct  138,  175  U.  S.  854,  44  L.  Ed. 
195,  affirming  in  part  decree  (D.  C.)  The  Buena 
Ventura,  87  F.  927, 

A  Spanish  vessel  sailing  from  Havana  for 
Santiago  on  April  22,  1898,  with  no  cargo  ex- 
cept what  was  destined  for  the  enemy's  ports, 
was  subject  to  capture,  although  her  voyage 
began  at  Antwerp,  Belgium,  and  she  was  un- 
der charter  to  proceed  from  Cuba  to  a  port  of 
the  United  States  to  get  a  cargo  for  a  return 
voyage  to  Europe.— Id. 

Merchant  vessels  of  the  enemy,  carrying  on 
innocent  commercial  enterprises  at  the  time,  or 
just  prior  to  the  time,  when  hostilities  break 
out,  are  entitled  to  a  liberal  interpretation  of  a 
proclamation  which  lays  down  rules  for  the 
treatment  of  merchant  vessels  of  the  enemy. 
Decree  87  F.  927,  reversed.- The  Buena  Ven- 
tura V.  United  States,  20  S.  Ct.  148,  175  U. 
S.  384,  44  L.  Ed.  206. 

Merchant  vessels  which  had  loaded  in  a 
port  of  the  United  States,  and  sailed  therefrom 
before  the  commencement  of  the  war  with 
Spain,  and  were  still  on  their  original  voyage, 
not  having  reached  any  foreign  port,  were  with- 
in the  exemption  from  capture  given  by  the 
president's  proclamation,  allowing  such  vessels 
in  ports  of  the  United  States  until  May  21, 
1898,  for  loading  their  cargoes  and  departing 
from  ports  or  places  within  the  United  States. 
-Id. 

A  vessel  owned  by  a  Spanish  corporation, 
officered  and  manned  by  Spanish  subjects,  sail- 
ing under  Spanish  registry  and  the  Spanish 
flag,  having  a  royal  patent  from  the  Crown  of 
Spain,  and  proceeding  to  a  Cuban  port,  was 
subject  to  capture  on  April  27,  1898,  notwith- 
standing her  intention,  according  to  custom,  to 
proceed  from  Cuba  to  the  United  States  for  a 
cargo  to  be  taken  to  Europe.— The  Guide,  20  S. 
Ct  152,  175  U.  S.  38?,  44  L.  Ed.  206,  affirming 
in  part  decree  The  Buena  Ventura,  87  F.  927. 

A  vessel  of  35  tons  burden,  with  a  crew  of 
six  men,  engaged  in  coast  fishing,  and  on  which 
the  fish  caught  by  the  crew  from  the  sea, 
amounting  to  about  10,000  pounds,  are  kept 
alive  on  board,  two  thirds  of  which  belong  to 
the  crew  and  the  other  third  go  to  the  owner 
of  the  vessel  as  compensation  for  her  use,  is  to 
be  regarded  as  engaged  in  coast  fishery,  and 
not  in  a  commercial  adventure,  within  the  rule 
of  international  law  exempting  coast  fishing 
vessels  from  capture  as  prize. — ^The  Paquete 
Habana,  20  S.  Ct  290,  175  U.  S.  677,  44  U 
Ed.  320. 

Coast  fishing  ivessels,  with  their  imple- 
ments, supplies,  cargoes,  and  crews,  when  un- 
armed and  honestly  pursuing  their  peaceful 
calling  of  catching  and  bringing  in  fresh  fish, 
and  not  employed  for  a  warlike  purpose  or  in 
such  a  way  as  to  give  aid  or  information  to  the 
enemy,  are  exempt  from  capture  as  prize  of  war 
by  the  general  consent  of  the  civilized  nations 
of  the  world,  and  independently  of  any  express 
treaty  or  other  public  act — Id. 
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A  chartered  Tessel  is  to  a  certain  extent, 
pro  hac  yice,  a  Tessel  of  the  nation  to  which 
the  charterer  belongs.  Decree  89  F.  351,  af- 
firmed.—The  Adula,  20  S.  Ct.  432,  17^  U.  S. 
361,  44  L.  Ed.  605. 

A  mail  steamship  carrying  mail  of  the 
United  States  is  not  for  that  reason  exempt 
from  capture  as  an  enemy  vessel.  Decree,  The 
Buena  Ventura,  87  F.  927,  affirmed.— The  Pana- 
ma, 20  S.  Gt  480,  176  U.  S.  535,  44  L.  Ed. 
577. 

The  exemption  from  capture  by  the  presi- 
dent's proclamation  of  April  26,  1898,  of  "Span- 
ish merchant  yeesels"  while  completing  their 
voyage  then  bepin,  if  they  do  not  have  on 
board  any  prohibited  article  or  contraband  of 
war,  does  not  extend  to  a  Spanish  vessel  owned 
by  a  suo.iect  of  the  enemy,  when  it  has  an  ar- 
mament fit  for  hostile  use,  and  is  intended 
in  the  event  of  war  to  be  used  as  a  war  vessel, 
and  which  is  destined  to  a  port  of  the  enemy, 
although  the  armament  is  one  that  the  vessel, 
as  a  mail  steamship,  is  required  by  contract 
with  the  Spanish  government  to  carry. — Id. 

The  sending  to  a  stronghold  of  the  ene- 
my, of  an  enemy  vessel  carrying  provisions, 
constituteB,  under  the  laws  of  war,  illicit  in- 
tercourse with  the  enemy,  subjecting  the  prop- 
erty to  capture  as  a  prize.— The  Benito  Esten- 
ger,  20  S.  Ct  489,  176  U.  S.  668,  44  L.  Ed. 
692, 

A  colorable  transfer  of  a  ship  from  a  bellig- 
-erent  to  a  neutral  is  in  itself  ground  for  con* 
demnation  as  prize.— Id. 

A  cargo  shipped  by  neutral  commission 
merchants  on  an  enemy  vess^,  to  an  enemy 
port,  though  on  a  voyage  commenced  before 
war  was  declared,  where  the  invoices  state 
that  the  goods  were  shipped  "to  order  for  ac- 
count and  risk  and  by  order  of  the  parties  noted 
below,"  who  are,  in  addition  to  the  consignor, 
the  owners  of  the  vessel  and  other  subjects  of 
the  enemy,  while  the  bills  of  lading  state  that 
the  goods  are  taken  "for  account  of  whom  it 
may  concern,"  and  there  \a  no  charter  party, 
will  be  deemed  to  be  the  property  of  the  consign- 
ees  during  the  voyage,  so  as  to  be  subject  to 
capture,  especially  when  no  claim  to  any  part 
of  the  cargo  is  made,  by  the  consignor.- The 
Carlos  F.  Roses,  20  S.  Ot  803,  177  U.  S.  655, 
44  li.  Ed.  929. 

An  American  corporation  doing  business  in 
Cuba  was  during  the  war  with  Spain  an  enemy 
to  the  United  States  with  respect  of  its  proper- 
ty found  and  then  used  in  Cuba,  and  such 
Sroperty  could  be  regarded  as  enemy's  property, 
able  to  be  seized  -and  confiscated  by  the  Unit- 
ed States  in  the  progress  .of  the  war.  Judgment 
(1907)  42  Ct.  CI.  99,  affirmed.— Juragua  Iron 
Co.  V.  United  Statee,  29  S.  Ct  385,  212  U.  S. 
297,  63  U  Ed.  620. 

Neither  the  capitulation  of  Santiago  and 
the  cessation  of  active  military  operations  in 
the  Santiago  district,  nor  the  President's  proc- 
lamation of  July  13,  1898,  with  reference  to 
the  rights  of  private  property,  changed  the 
character  of  a  Spanish  merchant  vessel  lying 
in  the  harbor  as  enemy's  property,,  nor  ex- 
empted it  from  liability  to  capture  by  the  mili- 
tary authorities  for  military  purposes. — Herrera 
V.  United  States,  32  S.  Ct.  179,  222  U.  S.  558, 
66  L.  Ed.  316 ;  Diaz  v.  Same,  32  S.  Ct.  184, 
222  U.  S.  674,  66  L.  Ed.  321. 

^s»14*  ContribiitSoBS  and  requlaitloiui. 

8«e  48  Cent.  Dig.  War,  If  17-68. 

There  is  no  implied  contract  on  the  part  of 
the  United  States  to  make  compensation  to  an 
American  corporation  on  account  of  the  destruc- 
tion of  its  property  in  Cuba  in  the  course  of 
military  operations  during  the  war  with  Spain 
for  the  sole  purpose  of  protecting  the  health  and 
lives  of  the  soldiers  then  actually  engaged  in  the 


war.  Judgment  (1907)  42  Ct  CI.  99,  affirmed.^ 
Juragua  Iron  Co.  v.  United  States,  29  S.  Ct 
385,  212  U.  S.  297,  63  L.  Ed.  520. 

^=:»15.  Commerolal  interdourse  witb  ea« 
en&y,  or  with  territory  under 
military  eontrol. 

See  48  Cent  Dig.  War,  ffi  64-79. 

Under  Act  July  13,  1861,  a  8,  prohibiting 
all  commercial  intercourse  between  the  states 
in  insurrection  and  the  rest  of  the  Union,  and 
Supplementary  Act  July  2,  1864,  c.  225,  extend- 
ing the  prohibition  to  persons  residing  within 
the  lines  of  national  military  occupation  in  the 
insurrectionary  districts,  whether  with  each 
other  or  with  persons  within  the  districts  in 
insurrection  and  not  within  those  lines,  and 
the  president's  proclamations  in,,  pursuance 
thereof,  a  purchase,  by  a  citizen  of  Memphis 
from  a  citizen  of  Mobile,  at  a  time  when  both 
places  were  in  the  military  occupation  of  the 
United  States,  of  cotton  situated  within  the 
Confederate  lines,  was  in  violation  of  law,  and 
conferred  no  right  which  can  be  enforced  against 
the  title  acquired  by  the  United  States  by  seiz- 
ure under  chapter  120  of  the  captured  and 
abandoned  property  act  of  March  12,  1863.— 
Walker's  Ex'rs  v.  United  States,  106  TJ.  & 
413,  1  S.  Ct.  300,  27  L.  Ed.  166. 

Such  a  purchase  was  not  authorised  by  an 
order  of  the  president  reciting  that  the  pur^ 
chaser  then  owned  products  of  the  insurrection- 
ary states,  and  then  had  arrangements  for  oth- 
er products  of  those  states,  and  directing  that 
they  should  be  free  from  seizure,  detention,  or 
forfeiture  to  the  United  States,  where  it  ap- 
peared that  the  purchaser,  at  the  date  of  the 
order,  did  not  in  fact  own  any  part  of  the  cot- 
ton in  question,  and  had  no  arrangement  there- 
for.—Id. 

A  sale  of  cotton  situated  in  the  Confed- 
erate States,  in  1862,  between  two  persons  with- 
in the  Union  lines,  and  unattended  by  any  com- 
munications with  the  enemy's  country,  or  any 
agreement  for  the  trammer  of  money  ot  proper^ 
across  the  lines,  was  not  in  contravention  of 
any  rule  of  international  law,  or  of  any  proc- 
lamation issued  by  the  president  of  the  United 
States.— Briggs  v.  United  States,  143  U.  8. 
346,  12  S.  Ct.  391,  36  L.  Ed.  180,  reversinf 
judgment  25  Ct.  CI.  126. 

Act  July  17,  1862  (12  Stat  689),  which 
rendered  void,  as  against  the  govemmentt  all 
transfers  of  property  by  persons  in  rebellioiit  did 
not  affect  the  validity  of  conveyances  as  be* 
tween  private  persons.— Williams  v.  Paine.  18 
S.  Ct.  279,  169  U.  S.  55,  42  L.  Ed.  66& 

^=:»18.  ContrabuBid.  / 

See  48  Cent.  Dig.  War,  IS  91-96.  ' 

No  duty  to  reship  a  lot  of  sulphur  proper* 
ly  unloaded  and  warehoused  at  Port  Eanpedo- 
cle,  Sicily,  because  it  had  become  contraband  of 
war  by  reason  of  the  existence  of  war  be- 
tween Spain  and  the  United  States  and  the 
Spanish  proclamation  of  April  23,  1898,  was 
imposed  upon  the  master  of  the  veseel  before 
sailing  to  New  York  via  Sicilian  ports,  by  his 
knowledge    that    the    Sicilian    newspapers   re- 

gorted  that  a  temporary  verbal  arrangement 
ad  been  made  between  the  Italian  and  Span- 
ish governments  under  which  sulphur  might  go 
free.  Decree  The  Styria,  101  F.  728,  41  C.  CL 
A.  639,  modified.— The  Styria  v.  Morgan,  22  8. 
Ct.  731,  186  U.  S.  1,  46  L.  Ed.  1027. 

The  discharge  and  warehousing  at  Port 
Empedocle,  Sicily,  by  the  master  of  an  Aos- 
trian  vessel  bound  from  Trieste  to  New  York 
via  Sicilian  ports,  of  sulphur  shipped  at  that 
port,  which  had  become  contraband  of  war  by 
reason  of  the  outbreak  of  the  war  between 
Spain  and  the  United  States  and  by  the  Span- 
ish proclamation  of  April  23,  1896^  without 
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awaiting  the  result  of  the  rumored  efforts  of 
the  ItaUan  ^government  to  induce  the  Spanish 
government  to  exempt  sulphur  from  the  list 
of  the  contraband  of  war,  was  a  reasonable  ex- 
ercise of  the  discretion  vested  in  him  by  the 
bills  of  lading,  having  due  regard  to  the  inter- 
ests of  the  ship  and  cargo,  both  contraband  and 
innocent. — Id. 

€=>10.  Blockade. 

See  48  Cent.  Dig.  .War,  U  96-102. 

A  vessel  which  left  Europe  with  a  cargo 
consigned  to  New  Orleans  owners,  after  the 
blockade  of  the  southern  ports  had  become 
known,  and  the  United  States  consul  had  refus- 
ed to  give  papers  for  such  ports,  was  forfeitable 
with  her  cargo  as  "enemy's  property,"  except 
what  interest  was  owned  at  the  north,  which 
was  liable  to  confiscation  for  trading  with  the 
enemy.— United  States  v.  Hallock,  154  U.  S. 
537,  14  S.  Ct.  1158,  17  L.  Ed.  568. 

There  is  no  rule  of  law  determining  that  the 
presence  of  any  particular  force  is  essential  to 
render  a  blockade  legally  effective.  The  test  is 
whether  it  is  practically  effective,  and  this  is  ^ 
question,  though  a  mixed  one,  more  of  fact  than 
of  law.  It  is  sufficient  if  the  force  is  such  as  to 
render  ingress  or  egress  in  fact  dangerous;  and 
a  single  modem  cruiser  whose  guns  command  a 
circle  of  13  miles  in  diameter  when  stationary  is 
sufficient  to  maintain  a  legally  effective  blockade 
of  a  port  having  a  single  entrance,  like  that  of 
San  Juan,  Porto  Rico.  Decree  (D.  O.)  91  F. 
^4,  modified.— The  Olinde  Rodrigues,  19  S.  Ct. 
851,  174  U.  S.  510,  43  L.  Ed.  1065. 

A  steamship  belonging  to  citizens  of  a 
friendly  power  held  not  guilty  of  an  attempt  to 
break  the  blockade,  though  she  was  seized  while 
pa.ssing  within  a  few  miles  of  a  blockaded  port, 
which  was  one  of  her  ports  of  call  on  her  regu- 
lar voyages,  and  though  certain  bills  of  health 
were  not  delivered  up  to  the  captors,  with  her 
other  papers,,  and  were  afterwards  destroyed; 
there  being  evidence  showing  a  reasonable  ex- 
planation of  these  facts. — Id. 

When  naval  vessels  of  the  enemy  are  lying 
within  a  blockaded  port,  the  fact  that  the  com- 
mander of  the  blockading  force  suggests  to  his 
government  that  additional  vess^els  are  needed 
in  order  to  make  the  blockade  "positively  effec- 
tive'* is  not  sufficient  to  show  that  the  blockade 
then  existing  ts  not  legally  effective,  so  far  as 
concerns  the  ingress  and  egress  of  commercial 
vessels. — Id. 

The  mere  fact  that  the  master  of  a  vessel 
knows  that  there  is  profitable  traffic  awaiting 
him  within  a  blockaded,  port  lying  upon  the 
route  of  his  vessel  is  not  of  itself  sufficient 
ground  for  condemnation,  though  the  vessel  is 
taken  while  passing  near  to  such  port.  Mere 
presence  of  a  motive  is  not  sufficient  to  supply 
the  lack  of  evidence  of  a  guilty  intent.— Id. 

Probable  cause  for  a  capture  exists  when 
there  are  circumstances  to  warrant  suspicion, 
though  it  may  turn  out  that  the  facts  are  not 
sufficient  to  warrant  condemnation. — Id. 

The  forfeiture  of  a  vessel  as  a  prize  for  at- 
tempting to  run  a  blockade  should  not  be  made 
on  evidence  which  consists  of  suspicious  circum- 
stances merely,  although  they  make  probable 
cause  for  the  capture  of  .the  ship  and  justifica- 
tion of  her  captors.  Decree  89  F.  510,  reversed. 
—The  Newfoundland,  20  S.  Ct.  274,  176  U.  S. 
97,  44  L.  Ed.  386. 

A  direction  to  enter  a  blockaded  harbor,  giv- 
en by  the  commanding  officer  of  one  of  the 
blockading  vessels,  which  has  hailed  an  ap- 
proaching ship,  cannot  be  construed  as  a  per- 
mission to  violate  the  blockade,  as  such  permis- 
sion would  not  be  within  the  scope  of  his  au- 
thority.    Decree  (D.  C.)  89  F.  351,  affirmed.— 


f  The  Adula,  20  S.  Ct.  432, 176  U.  S.  361.  44  L. 
Ed.  505. 

A  notice  of  a  blockade  to  the  charterer  of 
a  vessel,  who  is  on  board  with  power  to  name 
the  port  which  she  is  to  visit,  but  with  no  right 
to  interfere  with  the  navigation  of  the  ship,  is 
a  notice  to  the  vessel.— Id. 

A  blockade  of  an  enemy's  port  may  be  es- 
tablished, without  any  proclamation  by  the  pres- 
ident, by  the  commander  of  the  naval  forces, 
as  an  adjunct  to  naval  operations  against  other 
blockaded  ports  and  the  enemy's  fleet. — Id. 

The  opinion  of  foreign  writers  on  interna- 
tional law  cannot  be  accepted  as  overruling  in 
any  particular  prior  decisions  of  the  supreme 
court  of  the  United  States  to  the  effect  that  a 
departure  for  a  blockaded  port,  with  intent  to 
violate  the  blockade,  renders  the  vessel  liable 
to  seizure. — Id. 

The  legal  effect  of  a  lawful  and  sufficient 
blockade  is  the  closing  of  the  port,  and  an  in- 
terdiction of  the  entrance  of  all  vessels,  of  what- 
ever nationality  or  business. — ^Id. 

The  blockade  of  a  port  is  not  terminated 
by  the  fact  that  the  mouth  of  the  bay  is  in  the 
complete  possession  and  control  of  the  block- 
ading fleet,  when  the  enemy's  port  is  still  in 
the  possession  of  the  enemy's  forces,  as  are 
several  other  positions  in  the  neighborhood,  and 
the  port  is  18  miles  from  the  mouth  of  the 
bay,  and  access  to  it  is  obtained  either  by  a 
small  river  emptying  into  the  upper  bay^  or  by 
rail  from  another  town  on  the  bay. — Id. 

The  sailing  of  a  vessel  with  a  premeditated 
attempt  ta  violate  a  blockade  is  ipso  facto  a 
violation  of  the  blockade,  and  renders  the  vessel 
subject  to  capture  from  the  moment  she  leaves 
the  port  of  departure. — Id. 

^=>Z1.  Capture  of  eneinies'  property  on 
land. 

See  48  Cent  Dig.  War,  IS  105,  106,  108. 

By  the  law  of  nations  as  recognized  and  ad- 
ministered in  this  country,  when  movable  prop- 
erty in  the  hands  of  the  enemy,  used  or  intended 
to  be  used  for  hostile  purposes,  is  captured  by 
land  forces,  the  title  passes  to  the  captors  as 
soon  as  they  have  reduced  the  property  to  firm 
possession;  but  when  such  property  is  captured 
by  naval  forces  a  judicial  decree  of  condemna- 
tion is  usually  necessary  to  complete  the  title  of 
the  captors.  Judgment  30  Ct.  CI.  378,  affirmed. 
— Oakes  v.  United  States,  19  S.  Ct.  864,  174 
U.  S.  778,  43  L.  Ed.  1169. 

^=:>23.  Reoaptnre,     and     restoration     to 
omrner  of  recaptured  property. 

See  48  Cent.  Dig.  War,  H  109,  110. 

The  act  of  March  3,  1800  (2  Stat.  16), 
since  substantially  embodied  in  Rev.  St  §  4652, 
providing  for  the  restoration  to  the  owners  of 
the  property  of  persons  resident  in,  or  under  the 
protection  of,  the  United  States,  which  had  been 
captured  by  an  enenr^  in  war,  on  its  recapture 
by  the  forces  of  the  United  States,  applies  only 
to  property  which  the  enemy  acquired  posses- 
sion of  b^  capture,  and  not  to  such  as*  it  may 
have  obtained  by  other  means,  though  in  fraud 
of  the  rights  of  the  owner.  Where  a  steamboat 
was  taken  within  the  Confederate  lines  by  its 
captain,  and  there  sold  by  him  to  th£^  Confed- 
erate authorities,  from  whom  it  was  afterwards 
captured  by  the  forces  of  the  United  States,  the 
case  was  not  one  of  recapture,  within  the  stat- 
ute, though  the  sale  was  made  without  the 
knowledge  or  consent  of  the  principal  owner, 
who  was  a  loyal  citizen  of  the  United  States. 
Judgment  30  Ct.  CI.  378,  affirmed.— Oakes  v. 
United  States,  19  S.  Ct.  864,  174  U.  S.  778,  43 
L.  Ed.  1169. 

A  steamboat,  which  was  in  the  hands  of 
the  Confederate  forces  in  a  western  river,  and 


Thiu  Digest  is  compiled  on  the  Key-Number  System.    For  escplanation,  see  page  ill* 

Sttp.Ot.Diq.— 131 


WAR 


t8up.Ct.DiK.~Pa8e  2082] 


had  been  dismantled  by  them  for  the  purpob% 
of  converting  it  into  a  punboat,  when  it  was 
captured,  in  February,  1862,  under  fire,  by  de- 
tachments of  men  in  small  boats  from  federal 
gunboats,  under  command  of  a  naval  officer, 
there  being  no  federal  land  forces  in  the  vicinity, 
must  be  regarded  as  a  naval  capture,  and  not 
one  by  the  army,  although  the  naval  forces  on 
such  rivers  were  at  the  time  under  the  general 
control  of  the  war  department. — Id. 

^=»24.  Captnres  at  sea. 

See  48  Cent  Dig.  War,  SS  lU-128. 

<^=d27.  — —  Duties     and     liabilities      of 
captors. 

See  48  Cent.  Dig.  War.  SS  115-119. 

The  right  of  capture  acts  on  the  propri- 
etary interest  of  the  thing  captured  at  the  time 
of  capture,  and  is  not  affected  by  the  secret 
liens  or  private  engagements  of  the  parties. — 
The  Carlos  F.  Roses,  20  S.  Ct  803,  177  U.  S. 
655,  44  L.  Ed.  929. 

Naval  captors  of  vessels  as  prize  of  war, 
the  proceeds  of  which  the  prize  courts  have  de- 
creed should  be  restored  to  the  claimants,  with 
damages  and  costs,  cannot  be  held  liable  there- 
for, where  the  libels  were  filed  by  the  United 
States  in  its  own  behalf,  prasring  a  forfeiture  to 
it,  and  alleging  a  capture  pursuant  to  instruc- 
tions from  the  President— United  States  v.  The 
Paquete  Habana,  23  S.  Ct  593,  189  U.  S.  453, 
47  L.  Ed.  900. 

<S=»28.  Prize. 

See  48  Cent.  Dig.  War,  8S  124-186;     1  Cent  Dig. 
A  dm.  SS  250-259;   13  Cent  Dig.  Courts,  i  20. 

Under  Act  July  2,  1804,  c.  225,  S  7,  provid- 
ing that  no  property  taken  upon  any  of  the 
"inland'*  waters  of  the  United  States  shall  be 
regarded  as  maritime  prize,  applies  to  all  the 
waters  of  the  United  States  upon  which  a  naval 
force  could  go,  other  than  bays  and  harbors 
on  the  sea  coast,  and  includes  such  water  as 
the  James  river,  lying  within  the  body  of  coun- 
ties in  Virginia.— United  States  v.  Steam  Ves- 
sels of  War,  Seaboard,  Texas,  Beaufort,  106  U. 
S.  607,  1  S.  Ct  539,  27  L.  Ed.  286. 

The  bounty,  in  lieu  of  prize  money,  allowed 
by  Act  June  30,  1864,  c.  174,  applies  only  to 
successes  achieved  by  the  navy  alone,  without 
the  assistance  of  the  army,  and  solely  by  mari- 
time force. — ^Id. 

The  jurisdiction  of  a  prize  court  is  strictly 
in  rem,  and  usually  confined  to  the  adjudication 
of  the  question  of  prize  or  no  prize;  and  the 
relative  rights  of  rival  claimants  will  not  be 
settled  further  than  may  be  necessary  to  the 
determination  of  the  main  question.  A  decree, 
therefore,  ordering  restitution  to  the  claimant; 
will  not  estop  a  third  person  from  showing,  as 
against  attaching  creditors  of  the  claimant,  that 
he  himself  is  the  rightful  owner,  and  that  claim- 
ant held  the  vessel  in  trust  for  him.— Cushing 
V.  Laird,  107  U.  S.  69,  2  S.  Ct.  196,  27  L.  Ed. 
391. 

The  United  States,  having  captured  a  vessel 
for  alleged  violation  of  neutrality  laws,  delayed 
bringing  her  in  for  condemnation  for  175  days, 
and  continued  to  use  her  in  military  and  naval 
service  under  a  charter  party  which  stipulated 
that  it  ^ould  be  void  if  the  vessel  was  confiscat- 
ed, and  by  which  the  United  States  agreed  to 
pay  $200  a  day  for  the  use  of  her.  Held,  upon 
a  decree  of  restitution,  that,  the  United  States 
hftving  submitted  to  the  jurisdiction,  a  judgment 
for  damages  for  demurrage  could  properly  be 
rendered  against  it,  and  that  claimant  was  fairly 
entitled  to  $200  per  diem  from  the  seizure  until 
the  vessel  was  actually  surrendered  for  adjudi- 
cation, and  also  to  her  value  in  money,  with 
interest  to  the  decree  of  restitution. — United 
States  V.  The  Nuestra  Senora  De  Regla,  108 
U.  S.  92,  2  S.  Ct  287,  27  L.  Ed.  662. 


Where  the  United  States  brings  into  a  prize 
court  a  vessel  that  was  captured  by  the  co-oper- 
ation of  the  army  and  navy,  and  as  to  which 
there  can  be  no  distribution  of  prize  money,  it 
is  a  submission  to  the  jurisdiction  of  the  court 
and  a  decree  for  damages  may  be  rendered 
against  it. — Id. 

Prize  Act  June  30,  1864,  §  10,  rule  1,  pro- 
vides that  the  commanding  officer  of  a  fleet  or 
squadron  receives  in  all  cases  one-twentieth  of 
all  prize  money  awarded  to  vessels  under  his 
immediate  command.  Rule  2  provides  that  the 
commanding  officer  of  a  division  is  to  be  paid 
one-fiftieth  part  of  iany  prize  money  awarded  to 
any  vessel  of  his  division,  unless  he  elect  to  re- 
ceive the  share  due  to  him  as  commander  of  a 
single  ship  assisting  in  a  capture.  Rule  4  pro- 
vides that  the  commander  of  a  single  ship  shall 
have  one-tenth  part  of  all  the  prize  money 
awarded  to  the  ship  under  his  command,  if  at 
the  time  of  the  capture  it  was  under  the  com- 
mand ot  the  commanding  officer  of  a  fleet  squad- 
ron, or  division.  Rule  5  provides  that  after 
the  "foregoing  deductions,"  the  residue  shall  be 
distributed  among  all  others  doing  duty  on  board 
"in  proportion  to  their  respective  rates  of  paj 
in  the  service."  Held,  that  the  commander  of 
a  single  ship  attached  to  a  naval  squadron  could 
not,  instead  of  one- tenth  of  the  prize  money 
awarded  to  his  ship,  elect  to  take  a  share  pro- 
portionate to  his  rate  of  pay. — ^United  States  v. 
Steever,  113  U.  S.  747,  5  S.  Ct  765,  28  Lr.  Ed. 
1133.     • 

A  torpedo  steam  launch,  under  the  control 
of  the  naval  department  though  not  proved  to 
have  had  any  books,  is  a  "single  ship,"  within 
the  meaning  of  rule  4. — Id. 

The  distribution  of  prize  money  among  the 
subordinate  officers  and  crew  of  a  ship  "in  pro- 
portion to  their  respective  rates  of  pay  in  the 
service,"  under  Prize  Act  June  30,  18(>4,  c.  174, 
§  10,  rule  5,  is  to  be  made  according  to  their 
pay  at  the  time  of  the  capture,  an<f  not  according 
to  the  pay  of  grades  to  which  they  have  since 
been  promoted  as  of  that  time. — Id. 

Under  Act  Aug.  8,  1882,  c.  480,  referring 
the  claims  of  the  captors  of  the  ram  Albemarle 
to  the  court  of  claims,  each  captor  is  entitled 
to  recover  such  a  sum  as,  together  with  the  sum 
formerly  paid  him  by  the  secretary  of  the  navy 
under  the  prize  decrees  in  the  Case  of  The  Albe- 
marle, will  equal  his  lawful  share  of  the  prize 
money  in  that  case. — Id. 

Under  Rev.  St  8  4639,  if  it  appears  that 
probable  cause  for  capture  existed,  all  costs  and 
expenses  may  be  charged  against  the  vessel, 
though  restitution  of  the  vessel  herself  is  award- 
ed. Decree  (D.  C.)  91  F.  274,  modified.— The 
Olinde  Itodrigues,  19  S.  Ct  851,  174  U.  S.  510. 
43  L.  Ed.  1065. 

When,  ^fter  the  captors  have  put  in  tbeir 
proof,  the  claimant  without  adducing  anytliing 
further,  moves  for  the  discharge  and  restitution 
of  the  vessel,  he  cannot  at  the  same  time  reserve 
the  right  to  adduce  further  proofs  in  the  event 
that  hia  motion  shall  be  denied. — Id. 

A  Spanish  vessel  seized  as  a  prise  on  April 
22,  1898,  when  there  was  probable  canse  for 
the  seizure,  but  which  was  exempted  from  seiz- 
ure and  condemnation  by  the  subsequent  proc- 
lamation of  April  26th,  is  not  entitled  to  dam- 
ages or  costs  on  restitution.  Decree  87  F.  927, 
reversed.— The  Buena  Ventura  v.  United  States, 
20  S.  Ct.  148,  175  U.  S.  384,  44  Ia  Ed.  206. 

An  order  for  further  proof,  in  case  of  the 
libel  of  a  vessel  as  a  prize  for  trying  to  violate 
a  blockade,  is  not  an  abuse  of  discretion,  where 
the  circumstances  created  a  suspicion  of  an  in- 
tention to  enter  the  blockaded  |)ort.  Decree  S& 
F.  510,  reversed.- The  Newfoundland,  20  S.  Ct 
274,  176  U.  S.  97,  44  U  Ed.  386. 
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It  is  only  where  the  testimony  in  prepara- 
torio  makes  a  case  of  grave  doabt  that  the 
court  orders  the  taking  of  further  proofs.  De- 
cree 89  F.  351,  affirmed.— The  Adula,  20  S.  Ct 
432.  176  U.  S.  361,  44  L.  Ed.  505. 

A  motion  to  take  further  proofs  in  a  prize 
case  is  properly  denied  where  the  proof  proposed 
to  be  brought  forward,  when  compared  with 
that  already  in  the  case,  leaves  the  court  to  the 
conclusion  that  the  legal  effect  of  the  facts  be- 
fore it  cannot  be  varied  by  the  explanation  of- 
fered.— ^Id. 

The  burden  of  proving  neutral  ownership 
of  a  vessel  in  a  prize  case  is  on  the  claimants. 
—The  Benito  Bstenger,  20  S.  Ct.  489,  176  U. 
S.  568.  44  L.  Ed.  592. 

The  presumption  is  that  a  cargo  on  an  ene- 
my vessel  is  enemy  property. — ^The  Carlos  F. 
Boses,  20  S.  Ct.  803.  177  U.  S.  655.  44  .L.  Ed. 
929. 

Evidence  of  enemy  interest  in  a  captured 
cargo,  arising  on  the  face  of  the  documents, 
is  not  overcome  in  favor  of  neutral  claimants  in 
another  country  by  proof  that,  before  war  was 
declared  and  during  the  voyage,  they  accepted 
drafts  on  security  of  the  bills  of  lading  and  with- 
out any  other  indemnity  than  the  proceeds  of 
the  cargo  and  the  insurance  thereon,  by  which 
the  insurers  were  subrogated  to  their  rights, 
where  it  appears  that  the  claimants  sent  a  part 
of  the  bills  of  lading  to  bankers  at  the  port 
where  the  cargo  was.  and  that  these  were  re- 
ceived several  months  afterwards,  without  show- 
ing from  whom  they  were  then  received,  and 
that  the  claimants  retained  other  bills  of  lading 
^'pending  the  disposal  of  the  cargo.'*  but  the  evi- 
dence fails  to  show  whether  *the  insurance  con- 
templated a  war  risk  or  why  a  portion  of  the 
bills  of  lading  were  retained  by  the  claimants, 
and  fails  to  set  forth  the  relations,  transactions, 
or  correspondence  existing  and  passing  between 
the  claimants  and  the  enemy  owners  of  the  car- 
go.— Id. 

Naval  vessels  not  within  signal  distance  of 
a  capture  are  not  vessels  "making  the  capture." 
within  the  meaning  of  Rev.  St  U.  S.  §  4630  [U. 
S.  Comp.  St.  1901.  p.  3132],  and  therefore  can- 
not be  taken  into  account  in  estimating  the 
relative  force  of  captor  and  prize,  for  the  pur- 
pose of  determining  the  proportion  of  the  prize 
money  to  which  the  captor  is  entitled  under 
that  section,  although  their  proximity  may  have 
induced  the  surrender  of  the  prize  to  an  inferior 
force. — United  States  v.  OfHcers,  etc.,  of  U.  S. 
S.  Mangrove,  23  S.  Ct.  343.  188  U.  S.  720.  47 
K  Ed.  664. 

A  vessel  of  the  United  States  navy  was 
not  **within  signal  distance"  of  another  vessel 
making  a  capture,  so  as  to  be  entitled  to  share 
in  the  distribution  of  the  prize  money  under 
Rev.  St  U.  S.  i  4632  LU.  S,  Comp.  St.  1901, 
p.  3133],  where  the  two  vessels  were  from  12 
to  15  miles  apart,  and  the  vessel  making  the 
capture  was  equipped  with  boat  flags  3  feet  by 
4  in  size,  instead  of  the  usual  signal  flags  8 
feet  by  11.— Id. 

The  entire  equipment  of  a  vessel  of  war, 
including  everything  necessary  to  be  used  for 
the  purposes  of  the  vessel,  is  included  in  the 
words,  *'ship  or  vessel  of  war  belonging  to  an 
enemy."  as  used  in  the  provisions  for  bounty 
made  by  Rev.  St.  U.  S.  §  4635  [U.  S.  Comp. 
St.  1901.  p.  3134].  and  is,  therefore,  not  the 
subject  of  condemnation  as  prize  of  war. — Unit- 
ed States  V.  Taylor.  23  S.  Ct  412,  188  U.  S. 
283,  47  li.  Ed.  477. 

An  enemy's  war  vessel,  raised  and  floated 
after  a  naval  engagement,  in  an  attempt  by  the 
United  States,  with  the  advice  and  concurrence 
of  the  captors,  to  save  her.  but  which  by  reason 
of  the  injuries  received  in  action  was  lost  in  an 


endeavor  to  reach  the  nearest  practicable  point 
at  which  she  could  be  reconstructed,  was  not 
appropriated  to  the  use  of  the  United  States,  so 
as  to  be  lawful  prize  of  war  for  the  benefit  of 
the  captors,  under  Rev.  St  U.  S.  f  4625  [U.  S. 
Comp.  St.  1901.  p.  3130],  but  such  captors  are 
entitled  to  bounty,  under  section  4635  [U.  S. 
Comp.  St.  1901,  p.  3134],/  for  her  destruction  in 
the  engagement — Id. 

Vessels  used  by  the  navy^  of  the  United 
States  as  colliers,  ihanned  principally  by  un- 
enlisted  men,  and  armed  only  for  purposes  of 
defense,  are  not,  though  within  signal  distance 
of  a  capture,  entitled  to  participate  in  the  priste 
money  awarded,  under  Rev.  St.  U.  S.  §  4632 
[U.  S.  Comp.  St  1901,  p.  3133],  to  "all  vessels 
of  the  navy  within  signal  distance  of  the  vessel 
or  vessels  making  the  capture,^  under  such' 
circumstances  and  in  such  condition  as  to  be 
able  to  render  effective  aid  if  required."— United 
States  V.  Dewey,  23  S.  Ct.  415,  188  U.  S.  254, 
47  L.  Ed.  463. 

Barges  propelled  by  sweeps  and  by  poling, 
and  nonseagoing  floating  derricks  or  wrecking 
boats  without  means  of  propulsion,  the  property 
of  private  citizens,  are  not  the  subject  of  cap- 
ture as  prize  of  war.— Id. 

The  government  of  the  United  States  was 
absolved  from  all  liability,  under  its  prize  stat- 
utes, to  the  captors  of  property  of  an  enemy 
susceptible  of  condemnation  as  prize  of  war,  by 
the  restoration  of  such  property  to  the  enemy 
before  condemnation. — Id. 

Naval  stores  captured  at  a  naval  station 
by  a  naval  force  of  the  United  States,  as  the 
result  of  a  naval  engagement,  are  no  less  sub- 
ject to  condemnation  as  prize  of  war  because 
taken  on  land,  since  if  the  rights  of  captors 
were  confined  to  the  proceeds  of  ship  and  car- 
goes by  Act  July  17,  1862  (12  Stat  600,  c.  204) 
§  2,  providing  for  distribution  among  the  cap- 
tors of  the  proceeds  "of  all  ships  and  vessels, 
and  the  goods  taken  on  board  them,  which  shall 
be  adjudged  good  prize,"  such  restriction  was 
so  far  removed  by  Act  June  30,  1864  (13  Stat. 
306,  c.  174),  which,  in  addition  to  the  repeal  of 
such  section,  provided  that  captors  should  be 
entitled  to  "the  net  proceeds  of  all  property 
condemned  as  prize."  as  to  permit  such  statute 
to  extend  to  other  property  fairly  coming  with- 
in the  accepted  rules  of  prize. — ^Id. 

Appliances  and  outfit  taken  from  an  enemy's 
vessels  of  war  sunk  or  otherwise  destroyed  in 
battle  by  naval  vessels  of  the  United  States 
are  not  the  subject  of  prize,  but  are  induded 
within  the  words  *'ship  or  vessel  of  war,"  as 
used  in  Rev.  St.  U.  S.  {  4635  [U.  S.  Comp.  St 
1901.  p.  3134],  awarding  a  bounty  for  the  de- 
struction of  an  enemy's  vessels. — Id. 

An  enemy's  war  vessels,  run  ashore  in  bat- 
tle, and  sunk  by  their  own  commanders,  though 
left  in  such  condition  as  not  to  be  floated  by 
any  of  the  means  ordinarily  possessed  by  a 
naval  force,  cannot  be  said  to  have  been  "sunk 
or  otherwise  destroyed,"  within  the  meaning  of 
the  bounty  provisions  of  Rev.  St.  U.  S.  §  4635 
[U.  S.  Comp.  St  1901,  p.  3134].  where  they 
are  afterwards  raised,  reconstructed,  and  com- 
missioned in  the  United  States  Navy,  but  are 
vessels  captured  and  appropriated  to  the  use 
of  Uie  United  States,  within  the  meaning  of 
sections  4624.  4625  [U.  S.  Comp.  St  1901,  p. 
3130],  and  are  therefore  lawful  prize  of  war  for 
the  benefit  of  the  captors.*— Id. 

A  prize  court  may  enter  a  decree  against 
the  United  States  for  the  damages  sustained  by 
the  claimants  of  vessels  captured  by  its  navy 
as  prize  of  war.  the  proceeds  of  which  have,  in 
the  prize  proceedings,  been  ordered  restored  to 
such  claimants,  with  damages  and  costs,  where 
the  libels  were  filed  by  tlie  United  States  in  its 
own  behalf,  praying  a  forfeiture  to  it,  and  al- 
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legiug  a  captyre  pursuant  to  instructions  from 
the  President. — United  States  v.  The  Paquete 
Habana,  23  S.  Ct.  593,  189  U.  S.  453,  47  L. 
Bd.  900. 

An  exception  to  the  findings  of  a  commis- 
sioner as  to  the  damages  to  be  awarded  the 
claimants  of  vessels  unlawfully  captured  as 
prize  of  war,  on  the  ground  that  they  were 
not  warranted  by  the  evidence,  is  sufiicient  to 
open  the  question  as  to  whether  or  not  such 
damages  were  excessive,  where  all  the  evidence 
is   attached  to  the  commissioner's  report. — Id. 

^=»>29.  IiegislatiTe  oonflsoation  of  prop- 
erty of  enemiei,  or  of  perions 
aiding,  adhering  to,  or  absent 
with  enemy. 

*  See  48  Cent.  Dig.  War,  §i  186-205;  39  Cent  Dig. 
Paymt  I  137. 

In  condemnation  proceedings  of  real  estate 
under  Confiscation  Act  July  17,  1862  (12  Stat. 
589,  c.  195),  a  mortgagee  intervened  for  the 
protection  of  his  rights.  On  decree  in  his  favor, 
the  property  was  sold,  and  the  proceeds  applied 
in  part  satisfaction  of  his  debt.  The  United 
States  realized  nothing.  Held,  in  ejectment 
against  the  purchaser  by  the  heirs  of  the  original 
owner,  that  the  intervention  did  not  amount  to 
a  foreclosure,  and  that  the  purchaser  took  only 
what  the  condemnation  sale  purported  to  con- 
vey,— an  estate  for  the  life  of  the  owner  for 
whose  act  it  was  forfeited.— Waples  v.  Hays, 
108  U.  S.  6,  1  S.  Ot.  80,  27  L.  Ed.  632. 

Act  Aug.  6,  1861,  c  60,  providing  for  the 
confiscation  of  property  used  for  insurrectionary 
purposes,  was  aimed  exdusively  at  the  property 
itself,  to  weaken  insurrection,  and  not  to  punish 
the  owner.  Consequently  the  purchaser  of  prop- 
erty condemned  thereunder  took  title  in  fee,  and 
not  a  mere  life  estate  for  the  life  of  the  owner. — 
Kirk  v;  Lrvnd,  106  U.  S.  315,  1  S.  Ct.  296,  27 
L.  Ed.  19^. 

A  purchaser  of  land  confiscated  under  the 
act  of  July  17,  1862,  acquired  nothing  from  the 
United  States,  except  the  interest  of  the  person 
alleged  by  the  libel  of  information  to  be  the  own- 
er.—Waples  V.  United  States,  110  U.  S.  630, 
4  S.  Ct  225,  28  L.  Ed.  272. 

It  is  no  defense  to  a  suit  brought  against 
an  executor  to  compel  the  payment  of  a  legacy 
that  the  amount  of  the  legacy  was  confiscated 
by  the  Confederate  government  because  due 
to  a  loyal  citizen,  and  the  executor  compelled 
to  pay  it  to  a  Confederate  agent,  under  judg- 
ment of  the  state  court,  acting  in  pursuance 
of  a  law  of  the  Confederate  congress. — Stevens 
V.  Griffith,  111  U.  S.  48,  4  S.  Ct  283,  28  L. 
Ed.  348. 

Money  in  a  bank  in  New  York,  held  to  the 
credit  of  an  institution  in  South  Carolina,  is 
not  of  such  specific  quality  that  it  is  liable  to 
seizure  by  a  United  States  marshal  in  confisca- 
tion proceedings,  under  Act  Cong.  Aug.  6, 
1861  (12  Stat  319),  providing  for  the  confisca- 
tion of  "property  used  for  insurrectionary  pur- 
poses."— Phoenix  Bank  of  City  of  New  York 
V.  Risley,  111  U.  S.  125,  4  S.  Ct  322,  28  U  Ed. 
374. 

There  was,  between  a  person,  whose  life  es- 
tate was  condemned  under  the  act  of  congress 
of  July  17,  1862,  and  his  heirs,  such  a  privity 
that  the  heirs  are  bound  by  a  suit  and  decree  to 
enforce  a  mortgage,  executed  by  their  ancestor, 
containing  the  pact  de  non  alicnando,  to  which 
the  ancestor  alone  had  been  made  a  party  de- 
fendant—A  vegno  V.  Schmidt,' 113  U.  S.  293,  5 
S.  Ct  487,  28  L.  Ed.  976^  affirming  35  La.  Ann. 
585. 

In  a  suit  for  the  condemnation  of  property 
under  Act  July  17,  1862,  there  was  no  jurisdic- 
tion in  the  district  court  of  the  United  States 


to  pass  upon  the  validity  of  a  mortgage  on  sudi 
property.— Id. 

The  rights  of  a  mortgagee  of  property  were 
not  affected  by  a  subsequent  judgment  ctf  con- 
fiscation of  the  property  had  under  Act  July 
17,  1862.— Id. 

Mexican  public  documents,  consisting  of 
memoranda,  orders,  and  a  deed  from  the  com- 
missioners of  that  government,  respecting  the 
appraisement  and  sale  of  property  declared,  in 
said  instruments  to  be  in  the  hands  of  publio 
officers  charged  with  its  custody,  as  having  been 
confiscated  by  the  commanding  general  from  one 
described  as  a  rebel,  are  insufficient  evidence 
that  the  confiscation  was  made  in  due  form 
ofjaw.— Sabariego  v.  Maverick,  124  U.  S.  261, 
8  S.  Ct.  461,  31  L.  Ed.  430. 

Property  confiscated  under  Act  July  17, 
1862,  descends,  on  the  death  of  the  former  own- 
er, to  his  heirs  by  natural  inheritance,  and  i» 
not  taken  by  them  as  purchasers;  and  hence 
they  are  bound  by  a  suit  and  decree  to  enforce 
a  mortgage,  executed  by  their  ancestor,  contain- 
ing the  pact  de  non  alienando,  to  which  the 
ancestor  alone  had  been  made  a  party  defendant 
—Shields  V.  Shiff.  124  U.  S.  351,  8  S.  Ot.  510, 
31  L.  Ed.  445,  affirming  judgment  36  La.  Ann. 
644. 

The  confiscation  and  sale  of  property  subject 
to  a  prior  mortgage  does  not  destroy  the  mort- 
gage lien,  nor  prevent  the  conveyance  of  the 
entire  estate  by  a  sale  on  foreclosure.— Id. 

Where  the  property  of  a  person  has  been 
confiscated  and  sold  on  the  ground  of  treason  and 
rebellion,  the  removal  of  his  disabilities  by  par- 
don or  amnesty  revests  in  him  the  power  of 
disposition  over  the  reversion  of  such  property, 
expectant  upon  the  termination  of  the  confiscat- 
ed estate;  it  having  been  in  suspension  during 
his  disability.— Illinois  Cent  R.  Co.  T.  Boe- 
worth,  133  U.  S.  92.  10  S.  Ct  231,  33  U  Ed. 
550. 

Under  the  confiscation  act  of  1862  (12  Stat 
589.  627),  the  estate  forfeited  is  the  life  estate. 
The  fee  remains  in  tlie  offender,  but  without 
power  of  alienating  it  during  life,  unless  his  dis- 
ability is  removed.— Illinois  Cent  R.  Co.  ▼. 
Bosworth,  133  U.  S.  92,  10  S.  Ct  231,  33  L. 
Ed.  550;  Jenkins  v.  Collard,  145  U.  S.  546,  12 
S.  Ct.  868,  36  Im  Ed.  812;  United  States  v. 
Dunnington,  146  U.  S.  338,  13  S.  Ct.  79,  36  U 
Ed.  996,  modifying  WalJach  y.  Van  RiswidL, 
92  U.  S.  202,  23  L.  Ed.  473. 

The  general  amnesty  proclamation  of  De- 
cember 25,  1868,  proclaiming  pardon  to  all 
such  offenders,  released  them  from  punishment 
and  obliterated  their  offenses,  so  that  convey- 
ance of  a  remainder  estate,  executed  AnguJBt  26, 
1805,  must  be  thereupon  regarded  as  an  ordi- 
nary conveyance  of  a  remainder  dependent  up- 
on a  life  estate,  as  if  no  confiscation  had  taken 
place.— Jenkins  v.  Collard,  145  U.  S.  546,  12  S. 
Ct  868,  36  Jm  Ed.  812,  distinguishing  Wal- 
lach  V.  Van  Riswick,  92  U.  S.  202,  23  L.  f >L 
473. 

ITnder  Act  July  17,  1862  (12  Stat  589,  627), 
authorizing  confiscation  of  the  estates  of  per- 
sons engaged  in  the  Rebellion,  the  '^forfeiture  of 
real  estate  not  to  extend  beyond  the  natural 
life  of  the  offender,"  the  condemnation  and  sale 
of  a  "life  estate"  leaves  the  reversion  or  re- 
mainder in  such  offender,  but  without  the  pow- 
er of  alienation;  it  being  in  a  state  of  suspend- 
ed animation.— Jenkins  y.  Collard,  145  U.  S. 
546,  12  S.  Ct.  868,  36  L..Ed.  812. 

Certain  land  in  Washington,  sold  under 
the  confiscation  act  of  1862,  was  thereaftw 
condemned  under  Act  Ma^  8,  1872  (17  Stat 
83)  for  an  enlargement  of  the  capitol  grounds, 
an  appraisement  was  had,  and  the  value  was 
deposited  in  court.  These  proceedings  took 
place  during  the  life  of  the  fee-simple  owner. 
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who  had  lost  the  estate  by  confiscation.  EcU, 
that  the  condemnation  operated  upon  the  whole 
fee,  and  vested  a  perfect  title  in  the  United 
States;  that  the  disability  of  the  former  owner 
was  removed  by  the  amnesty  and  pardon  proc- 
lamation of  December  25,  1868;  and  that  con- 
sequently the  appraisement  was  valid,  and  bind- 
ing upon  him  and  his  heirs,  as  well  as  upon  the 
tenant  during  his  life,  under  the  'confiscation 
sale.— United  States  v.  Dunnington,  146  U.  S. 
838,  13  S.  Ct.  79,  36  L.  Ed.  996,  modifying 
judgment  Wallach  v.  Van  Riswick,  92  U.  S. 
202,  23  L.  Ed.  473. 

The  entire  value  of  the  condemned  land  was 
paid  out  under  order  of  court  to  the  heirs  of 
the  last  tenant  under,  the  confiscation  sale,  nei- 
ther the  owner  in  fee  nor  his  heirs  appearing. 
Held^  that  if  there  was  any  error  in  such  pay- 
ment the  ITnited  States  was  not  chargeable 
therewith,  since  the  court  was  not  the  agetit  of 
the  government  in  such  payment,  and  the  gov- 
ernment was  under  no  obligation  to  see  that 
the  moaey  was  properly  distributed. — Id. 

Forfeitures  incurred  under  Act  July  13, 
1861,  making  commercial  intercourse  between 
citixens  of  states  in  insurrection  and  other  cit- 
izens unlawful,  may  be  enforced  after  cessation 
of  hostilities.— Duvall  v.  United  States,  154  U. 
S.  548,  14  S.  Ct.  1162,  18  L.  Ed.  252. 

Tender  the  act  of  August  6,  1861  (12  Stat. 
319),  providing  for  the  seizure  and  condemnation 
of  property  used  with  the  consent  of  the  owner 
in  aid  of  the  Rebellion,  where  the  subject  of 
condemnation  proceedings  was  a  vessel,  and  the 
libel  therefor  was  filed  in  a  court  of  admiralty, 
the  pleadings  and  procedure  were  governed  by 
the  rules  in  admiralty,  and  not  by  the  strict 
rules  of  criminal  procedure.  Nor  was  a  prelim- 
inary order  by  the  president  directing  such  pro- 
ceedings to  be  instituted  essential  to  their  validi- 
ty under  such  statute.  Judgment  30  Ot  01.  378, 
affirmed.— Oakes  v.  United  States,  19  S.  Ot  864, 
174  U.  S.  778.  43  L.  Ed.  1160. 

^=»30.  Military  oooupation,  control,  and 
conquest  of  territory. 

See  48  Cent.  Dig.  War,  S9  206-210. 

The  exaction  of  duties  on  importations  in- 
to Porto  Rico  from  the  United  States,  before 
the  cession  of  the  island  by  treaty,  was  prop- 
erly made  under  the  war  power  by  General 
Miles*  order,  of  July  26,  1898,  which  merely 
extends  the  existing  regulations,  and  by  the 
tariffs  of  August  19.  1898,  and  February  1, 
1899.  prescribed  by  the  president  as  commander 
in  chief.— Dooley  v.  United  States,  21  S.  Ct. 
762,  182  U.  S.  222,  45  L.  Ed.  1074;  Armstrong 
V.  Same.  21  S.  Ot.  827,  182  U.  S.  243,  45  I... 
V^.  1086. 

Goods  imported  into  Porto  Rico  from  the 
United  States  after  the  cession  of  that  island 
to  the  United  States  b^  the  treaty  of  peace 
with  Spain  are  not  subject  to  duties  imposed 
by  order  of  the  military  commander  and  by  the 
President  of  the  United  States  as  commander 
in  chief,  though  the  right  to  administer  the 
government  of  the  island  continued  in  the  mili- 
tary commander,  since  his  power  to  levy  duties 
extended  only  to  importations  from  foreign 
countries,  and  by  the  treaty  of  cession  the  is- 
land ceased  to  be  foreign  country,  and  the  en- 
try of  goods  from  the  ports  of  the  United  States 
waa  free  untU  Congress  should  constitutionally 
legislate  upon  the  subject— Id. 

The  regulation  of  the  revenue  of  conquered 
territory,  even  after  the  treaty  of  cession,  re- 
mains with  the  executive  and  military  authority, 
in  the  absence  of  congressional  legislation. — 
Downes  v.  Bidwell.  21  S.  Ot  770,  182  U.  S. 
244,  45  L.  Ed.  1088. 

The  existence  of  an  armed  insurrection  of 
the  natives  in  the  Philippine  Islands  after  the 


ratification  of  the  treaty  of  peace  with  Spain 
did  not  justify  the  exaction  of  duties  on  im- 
ports from  the  United  States  into  Manila  after 
that  date,  under  an  order  of  the  President,  is- 
sued during  the  Spanish-American  war,  that 
"on  the  occupation  of  any  forts  and  places  in 
the  Philippine  Islands  by  the  forces  of  the 
United  States"  the  duties  shall  be  levied  and 
collected  "as  a  military  contribution-"— Iau- 
coln  V.  United  States,  25  S.  Ot.  455.  197  U.  S. 
419,  49  L.  Ed.  816,  reversing  judgment  40  Ot. 
CL  1. 

A  military  occupation  giving  the  right  to 
exercise  governmental  authority  is  an  occupa- 
tion plus  possession  of  the  enemy's  country  for 
the  purpose  of  holding  it  temporarily  at  least — 
MacTiCod  v.  United  States,  33  S.  Ot.  965,  229  U. 
S.  416,  57  L.  Ed.  1260. 

The  collection  b^  military  authorities  of  the 
United  States  during  military  occupation  ot 
duties  on  a  cargo  imported  from  a  foreign  port 
into  Oebu,  in  tiie  Philippine  Islands,  occupied 
by  a  de  facto  insurgent  government  which  nad 
required  payment  of  like  duties,  is  not  author- 
ized by  executive  orders  of  the  President  of 
July  12,  1898,  and  December  21,  1898,  direct- 
ing collection  ~of  duties  during  military  occu- 
pation at  ports  and  places  in  the  possession  of 
the  forces  of  the  United  States.— Id. 

The  authority  of  the  military  commander  at 
Manila  during  military  occupation  to  control 
shipments  by  persons  trading  at  Manila  and 
vessels  sailing  from  there  of  American  regis- 
tration did  not  extend  to  collection  of  duties 
on  a  cargo  imported  by  residents  of  Manila 
from  a  foreign  port  to  a  port  in  the  island  of 
Cebu,  then  occupied  by  a  de  facto  insurgent 
government  which  had  required  payment  of  like 
duties. — ^Id. 

The  unauthorized  collection  of  duties  by  the 
military  authorities  of  the  United  States  dur- 
ing military  occupation,  where  goods^  had  been 
entered  at  a  Philippine  port  in  possession  of 
a  de  facto  insurgent  government,  which  had 
compulsorily  required  payment  of  like  duties, 
was  not  ratified  by  Act  June  30,  1906.  legaliz- 
ing duties  imposed  by  authorities  of  United 
States  or  provisional  military  government  prior 
to  March  8,  1902.— Id. 

^s:»31.  Military  soTcmment  and  martial 
la^7« 

See  48  Cent.  Dig.  War.  \\  211-214. 

The  military  governor  of  Porto  Rico  was 
not  authorized  by  the  President  to  make  any 
judicial  order  that  would  deprive  any  person  of 
his  property  without  due  process  of  law,  where 
the  instructions  from  the  President  safeguarding 
the  property  of  the  inhabitants  were  recognized 
as  a  declaration  of  the  principles  by  which  the 
military  government  of  Porto  Rico  was  limited. 
— Ochoa  V.  Hernandez  y  Morales,  33  S.  Ct 
1033.  230  U.  S.  139,  57  L.  Ed.  1427. 

No  legislative  purpose  to  validate  any  order 
of  the  military  governor  of  Porto  Rico  in  ex- 
cess of  the  authority  conferred  on  him  by  the 
President  can  be  gathered  from  the  declaration 
in  Act  April  12,  1900,  \  8,  that  the  laws  and 
ordinances  of  Porto  Rico  shall  continue  in 
force,  except  as  modified  hereinafter,  or  as 
modified  by  military  orders  in  force  when  the 
act  takes  effect — Id. 

The  retroactive  clause  in  the  order  of  the 
military  governor  of  Porto  Rico  reducing  from 
20  to  6  years  the  period  during  which  posses- 
sion of  real  property  must  continue  to  permit 
'ex  parte  conversion  on  the  public  records  of  an 
ex  parte  entry  of  possessory  title  into  a  record 
of  ownership,  conferring  an  apparent  title  on 
such  possessor  as  against  true  owners  by  his 
bona  fide  grantees  without  notice,  is  limited  to 
oases   where   there  still   remains   a   reasonable 


This  Diffest  is  compiled  on  the  Key-Number  System.    For  escplanation,  see  pace  iii. 


WAR  DEPARTMENT 


[Sup.CtDiff.— Page  MQ 


opportunity  to  the  true  owners  to  contest  the 
claims  of  the  possessor.— Id. 

WAR  DEPARTMENT. 

Authority  in  regard  to  canals,  see  Canals, 
1& 


Orders  of  as  excuse  for  violation  of  injnnftriwi, 
"  see  Injunction,  ^s:»225. 

WARDS. 

See  Guardian  and  Ward. 


WAREHOUSEMEN. 

Scope-Note, 

flNCLUDES  regulation  and  conduct  of  the  business  of  storage  and  safe-keeping,  for 
compensation,  of  goods  of  any  kind,  whether  ordinary  goods  in  storehouses  or  at  wharves, 
etc.,  or  valuables  in  safes  or  vaults  of  safe-deposit  companies,  grain  in  elevators,  cattle  in 
stockyards,  etc. ;  and  the  muttial  rights,  duties,  and  liabilities  of  persons  engaged  in  such 
business  and  those  dealing  with  them. 

CFor  related  matters  under  other  topics,  see  cross-references  after  analysis*] 


Analysis. 

2.  Statutory  and  municipal  regulations. 

6.  Licenses  and  taxes. 
11.  Warehouse  receipts. 

15.  Negotiability  and  transfer. 

17.  Bona  fide  purchasers. 

27.  Charges  and  expenses. 

Cross-References. 


Bankruptcy  of  pledgor  of  warehouse  receipts, 

rights  or  creditors,  see  Bankruptcy,  ^=»i88. 
Bonded  warehouses,  see  Customs  Duties,  ^=5>01. 
Carrier  as  warehouseman,  see  Carriers,  ^=:»140- 

146. 
Due  process  of  law,  see  Constitutional  Law,  ^=» 

280,  298. 
Kqual    protection   of   laws,    see   Constitutional 

Law,  <$s>230.  242. 
License  tax  as  interfering  with  commerce,  see 

Commerce,  ^=»64. 


License  taxes,   validity   of  law,   see  Licenses, 

Regulation  as  interference  with  commerce,  see 

Commerce.  ^ss>57. 
Taxation  of  German  warehouse  receipts,  see 

Commerce,  ^=»77. 

Taxation,  ^=»98. 
Wharfage  tax  as  tax  cm  tonnage,  see  Commeice, 

<8—^78i. 


^=92«  Statutory   and   mmiiolpal  resvla- 
tioifts. 

See  48  Cent.  Dig.  Wareh.  i  2. 

Prohibiting  a  safe  deposit  company  from 
permitting  the  removal  of  the  contents  oi  a  safe 
deposit  box  after  the  death  of  the  renter  with- 
out retaining,  assets  sufficient  to  pay  the  inherit- 
ance tax.  as  is  done  by  Act  111.  July  1,  1900 
(Laws  1909,  p.  316)  I  9.  held  constitutional.— 
National  Safe  Deposit  Co.  v.  Stead,  34  S.  Ct. 
209,  232  U.  S.  58,  58  L.  Ed,  504,  affirming 
judgment  95  N.  E.  973,  250  111.  584,  Ann.  Cas. 
1912D,  430. 

The  rule  of  construction  declared  by  Uni- 
form Warehouse  Receipts  Act  La.  (  57,  held  to 
prevail  over  any  inconsistent  doctnne  obtained 
in  any  of  the  other  states  adopting  the  same 
act—Commercial  Nat.  Bank  of  New  Orleans  v. 
Canal-Louisiana  Bank  &,  Trust  Co.,  36  S.  Ct. 
194,  239  U.  S.  520,  60  L.  Ed.  417,  reversing 
decree  Same  v.  Hiller,  211  F.  337,  128  O.  C. 
A.  16. 

^s>6.  liieemses  and  taxes* 

See  48  Cent.  Dig.  Wareh.  8  3. 

The  acceptance  of  a  license  under  Gen.  Laws 
Minn.  1895,  p.  313,  c.  148,  regulating  elevators 
and  warehouses  on   railroad  rights  of  way  or 


lands  used  in  connection  with  a  railway  at  sta- 
tions or  sidings,  does  not  impose  on  the  licensee 
an  obligation  to  respect  or  comply  with  any  pre- 
vision of  such  statute  that  may  be  repugnant  to 
the  constitution  of  the  United  States.  Judr- 
ment.  State  v.  W.  W.  Cargill  Co.,  79  N.  w. 
962,  77  Minn.  223,  affirmed.- W.  W.  CargiU  Co. 
V.  State  of  Muinesota,  21  S.  Ct.  423,  180  U.  S. 
452,  45  L.  Ed.  619. 

^s»ll.  Warehouse  xeoeipts. 

See  48  Cent.  Dig.  Wareh.  if  19-17. 


——  Necotiability  and 

See  48  CenL  Dig.  Wareh.  H  81-84,  87. 

Act  Mo.  1869  protects  all  purchasers  of 
property  from  factors  by  transfer  of  the  ware- 
house receipt  by  written  indorsement.  Helif 
that  where  a  factor  pledged  cotton  of  his  prin- 
cipal to  a  bank  to  secure  his  own  personal  debt, 
by  pledge  of  the  warehouse  receipt,  unindorsed, 
the  owner  was  entitled  to  have  the  proceeds  of 
the  cotton  applied  to  his  own  note  held  by  the 
pledgee. — ^Allen  v.  St.  Louis  Nat.  Bank,  120  U. 
S.  20,  7  S.  Ct  460,  30  L.  Ed.  573. 

An  insolvent  gave  certain  goods  in  payment 
to  a  creditor,  who  pledged  them.  In  a  suit  bj 
other  creditors  of  insolvent  to  have  the  pledge 
set  aside,  it  appeared  that,  in  consideration  ef 
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15,000  and  two  notes  of  like  amount,  which  the 
pledgee  afterwards  paid,  the  creditor  gave  him 
three  notes,  of  $5,000  each,  and  indorsed  ware- 
house receipts  for  the  goods ;  that  the  full  terms 
of  the  contract  of  pledge  were  stated  on  the 
face  of  the  notes.  Held,  that  the  pledge  was  a 
real,  and  not  a  simulated,  one,  and  conformed  to 
the  requirements  of  Voorhies'  Rev.  Oiv.  Code 
Ln.  art.  3158,  providing  that,  for  a  pledge  to 
be  good  against  third  parties,  it  must  be  in  writ- 
ing and  signed ;  it  must  mention  the  amount  of 
the  debt,  as  well  as  the  species  and  nature  of 
the  thing  pledged;  that  pledges  of  movable 
property  shall  be  accompanied  by  delivery,  but 
property  in  a  warehouse  shall  pass  by  delivery 
of  the  warehouse  receipt. — Freiburg  v.  Dreyfus, 
135  U.  S.  478.  10  S.  Ct.  716,  34  L.  Ed.  206, 
affirming  (C.  C.)  Weiler  v.  Same,  26  F.  824. 

The  indorsement  to  a  third  person,  as  securi- 
ty for  loans,  of  a  receipt  issued  by  a  warehouse 
company  for  goods  kept  under  lock  and  key 
in  a  place  leased  by  it  from  the  owner  of  the 
goods,  which  receipt  recites  that  it  received  the 
property  on  storage,  "to  be  delivered  only  upon 
surrender  of  this  receipt,  properly  indorsed,  and 
payment  of  all  charges  thereon,'*  is  a  sufficient 
delivery  as  against  attaching  creditors  of  the 
owner  to  validate  the  transaction  as^  a  pledge, 
whether  the  receipt  is  to  be  deemed  a  public 
warehouse  receipt  under  Rev.  St.  111.  c.  114, 
S  2,  or  not— Union  Trust  Co.  v.  Wilson,  25  S. 
Ct.  766,  198  U.  S.  530,  40  L.  Ed.  1154. 

No  such  change  of  possession  results  from 
the  issuance  of  so-called  warehouse  receipts  ac- 
knowledging the  receipt  of  goods  on  premises 
really  occupied  by  the  owner,  though  in  form 
leased  by  the  latter  to  the  warehousing  com-r 
pnny,  as  renders  valid  a  pledge  of  such  receipts, 
where  actual  possession  of  the  goods  was  exer- 
cised by  and  existed  with  the  owner  substan- 
tially the  same  after  issuance  of  the  receipts  as 
before.  Judgment  (1906)  143  F.  32,  74  C.  O.  A. 
186,  affirmed.— Security  Warehousing  Co.  v. 
Hand,  27  S.  Ot.  720,  206  U.  S.  415,  51  L.  Ed. 
1117.  11  Ann.  Cas.  789. 


f{  40.  41,  47,  as  a  bona  fide  purchaser,  held  not 
impaired  by  clothing  the  pledgor  with  apparent 
title  in  absence  of  a  negotiation  to  a  put^aaer 
in  good  faith  for  value. — Id. 


— -  Bona  fide  pwoluiaerti. 

See  48  Cent.  Dig.  Wareh.  S  86. 

A  pledgee  of  bills  of  lading  for  cotton  per- 
mitting the  pledgor  to  obtain  liegotiable  ware- 
house receipts  in  exchange  for  the  bills  of  lading 
held  precluded  from  questioning  the  title  of  a 
pledge  of  the  warehouse  receipts  in  view  of 
Act  I^.  No.  221  of  1908,  ||  40,  41,  47.-Com- 
mercial  Nat.  Bank  of  New  Orleans  v.  Canal- 
Louisiana  Bank  &  Trust  Co.,  36  S.  Ct.  194,  239 
i;.  S.  520,  60  L.  Ed.  417.  reversing  decree  Same 
V.  Hiller,  211  F.  337,  liS  0.  C.  A.  16. 

The  rights  of  a  pledgee  of  warehouse  re- 
ceipts under  Uniform  Warehouse  Receipts  Act, 


^=i»27.  Cliarsea  aad  expenses* 

See  48  Cent.  Dig.  Wareh.  H  65-63. 

Laws  N..  Y.  1888,  c.  581,  fixing  a  maximum 
charge  per  bushel  for  elevating,  receiving,  weigh- 
ing, and  discharging  grain  by  means  of  floating 
or  stationary  elevators,  is  not  rendered  uncon- 
stitutional by  the  provision  that,  in  transfer- 
ring grain  to  and  from  vessels  and  canal  boats, 
the  charge  for  shoveling  to  the  leg  of  the  eleva- 
tor when  unloading,  and  for  trimming  cargo 
when  loading,  shall  be  limited,  to  the  actual  ro9t 
of  the  outside  labor  employed  therein,  since  un- 
der cover  of  a  charge  for  this  work  the  i)urpo8e 
of  the  statute  might  easily  be  evaded. — Bndd  v. 
People  of  State  of  New  York,  143  U.  S.  517.  12 
S.  Ct.  468,  36  L.  Ed.  247. 

WARNING. 

See  Master  and  Servant,  <ds»150-153,  244. 

WARRANT. 

Arrest  without  warrant,  see  Arrest,  ^=»61,  62. 
For  attachment,  see  Attachment,  ^s=>l45-155. 
Municipal    warrants,    see    Municipal    Corpora- 

tionsj   <g=»895-901. 
Preliminary    warrant  in   criminal   prosecution, 

see  Criminal  Law,  «s»215-218. 


WARRANTY. 

See^ 
C:ovenants,  ^=s>99,  100. 
Insurance,  <ds=»250-300,  806-^66. 
Sales,  <&=9247-279. 

WASTE. 

See  48  Cent  Dig.  Waste. 

Restraining  waste  by  grantee  In  fraudulent  con- 
veyance, see  Fraudulent  Cdnveyances,  ^=»304. 

WATER  COMMISSIONERS. 

Appointment,  encroachment  on  executive  power, 
see  Constitutiohal  Law,  ^=:»72. 

WATER  POWER. 

See  Ehninent  Domain,  ^s=>84. 
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WATERS   AND   WATER    COURSES. 

Scope-Note. 

[INCLUDES  bodies  and  streams  of  water  not  capable  of  ordinary  navigation,  and  81l^ 
face  and  subterranean  waters ;  rights  and  liabilities  of  proprietors  of  lands  in  respect  of 
such  waters,  their  sources,  beds,  flow,  ai\d  use,  dams  and  other  embankments  and  flowage 
of  lands  thereby,  and  ice  formed  on  such  waters ;  easements  and  other  rights  of  property 
in  such  waters ;  construction  and  operation  of  works  for  supply,  control,  and  use  of  water 
as  a  motive  power,  for  Irrigation,  for  domestic  purposes,  or  other  uses,  whether  undet 
franchises  granted  therefor  or  directly  by  the  government;  organization,  franchises,  and 
powers  of  companies  formed  for  such  purposes ;  rights,  duties,  and  liabilities  of  such  com- 
panies or  of  municipalities  in  respect  of  the  management  and  operation  of  their  wate^ 
works;- and  liabilities  for  obstruction,  diversion,  or  pollution  of  water  courses,  and  remedies 
therefor. 

fFor  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis, 

I.  Appropriation  of  Rights  in  Public  Lands. 

«=»  4.  Constitutional  and  statutory  provisions. 
8.  Persons  entitled  to  appropriate  water. 

11.  Proceedings  to  effect  appropriation. 

12.  In  general. 

19,  Successive  appropriations  and  priorities  thereof. 

20.  Effect  of  appropriation  as  against  prior  riparian  propri- 

etors. 

22.  Nature  and  extent  of  rights  acquired. 

23.  In  general. 

II.  Natural  Water  Courses. 

(A)  Riparian  Rights  in  General. 

«=»34.  Applicability  and  adoption  of  common-law  doctrine. 
37.  Constitutional  and  statutory  provisions. 

(B)  Obstruction  and  Detention. 

^=»  64.  Embankments. 

(C)  Pollution. 

<S=»  67.  Mines  and  mining  operations. 
73.  Actions. 
77.  Proceedings  and  review. 

(p)  Diversion. 

^=»79.  Nature  and  extent  of  diversion  in  generaL 

(E)  Bed  and  Banks  ot  Stream. 

^=9  92.  Rights  to  flats  and  islands. 
93.  Accretion  and  reliction. 
98.  Actions. 

III.  Subterranean  and  Percolating  Waters. 

<S=»100.  Rights  to  water  flowing  in  defined  channels. 

IV.  Natural  Lakes  and  Ponds. 

<&=9l09.  Nature  and  extent  of  riparian  rights  in  generaL 
111.  Rights  to  bed  and  banks. 

V.  Surface  Waters. 

<8=»116.  Rights  and  liabilities  in  general. 

VI.  Appropriation  and  Prescription. 

<&=»128.  Constitutional  and  statutory  provisions. 
130.  Waters  and  rights  subject  to  appropriation. 

VII.  Conveyances  and  Contracts. 

C=:  158.  Contracts. 
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VIII.  Artificial  Ponds,  Reservoirs,  and  Channels,  Dams^  and  Flowage. 

[No  paragraphs  or  references  In  this  Digest     But  see  48  Cent  Dig. 
Waters,  f|  190-265.] 

IX.  Public  Water  Supply. 

(A)  Domestic  and  Municipal*  Purposes. 

«=»183.  Establishment  or  acquisition  of  works  by  public  authori- 
ties. 
184.  Water  or  waterworks  companies. 

188.  Franchises,  privileges,  and  powers. 

189.  Franchise  to  private  individuals. 

192.  Rights  in  streets  and  other  public  places. 
194.  Mains,  pipes,  and  appliances  for  distribution. 
200.  Supply  to  municipalities. 

203.  Water  rents  and  other  charges. 

204.  Injuries  incident  to  supply  or  use. 
206.  Insufficiency  of  supply. 

(B)  Irrigation  and  Other  Agriculturai*  Purposes. 
213.  Nature  and  extent  of  right  to  water  in  general. 
216.  Constitutional  and  statutory  provisions. 
223.  Irrigation  districts, 

226.  Proceedings  for  organization. 

226.  Territorial  extent,  and  annexation  or  inclusion  of 


land. 


231. 


Assessments,  and  lien  and  enforcement  thereof. 


257.  Tolls  and  other  charges  for  water. 

(C)  Mining,  Mechanical  and  Manufacturing  Purposes. 
271.  Water  or  water-power  companies. 
277.  Acquisition  of  water  rights,  and  rights  incident  thereto. 


X.  Ice. 


[No  paragraphs  or  references  in  this  Digest     But  see  48  Cent.  Dig. 
Waters,  tf  8a^<a37.] 


Cross-References. 


Bridrai 
Canals. 
Drains. 
Levees. 

Nayigable  Waters. 

As  boundaries,  see  Boundaries,  .^=»4,  12-14. 
Compensation  for  alteration  of  flow  or  discharge 

of  water^  see  Eminent  Domain.  ^=998. 
Compensation  for  water  rights  taken  for  public 

use,  see  Bminent  Domain,  ^=»84. 
Construction  of  ditches,  culverts,  bridges,  and 

courses  by  railroads,  see  Railroads,  ^^106- 

108. 


Driving,  floating,  or  rafting  logs,  see  Logs  and 

Logging,  «=»11-13. 
Impairing  obligation  of  grants  of  water  rights  to 

state,  see  Ck>n8titutional  Law,  ^=5»124. 
In  cities,  injuries  from  defects  or  obstructions, 

see  Municipal  Corporations,  ^s>831. 
Regulations  as  to  mineral  waters,  due  process 

of  law,  see  Constitutional  Law,  ^=:>29a,  311 : 

equal  protection  of  laws,  see  Ckmstitutional 

Law.  ^=9211. 
State-  laws  as  rules  of  decision  in  federal  court 

see  Courts,  ^=»366. 


I.   APPROPBIATIOK    OF    RIGHTS    IK 

PUBLIC  LANDS. 

^=94.  CoBStitiitloiial  aad  statntory  pro- 
▼isions* 

See  48  Cent.  Dig.  Waters,  f  1. 

Power  to  authorize  irrigation  corporations 
organized  under  Act  N.  M.  Feb.  24,  1887,  to 
take  and  divert  surplus  public  waters  over  and 
above  the  needs  of  prior  appropriators,  was  not 
denied  to  the  legislature  of  that  territory  by 
the  proviso  in  Desert  I^nd  Act  March  3.  1877, 
c.  107,  19  Stat  377  [U.  S.  Comp.  St  1901,  p. 
1549],  that  surplus  water  on  the  public  domain 
shall  remain  and  be  held  free  for  the  appropria- 
tion and  use  of  the  public  for  irrigation,  min- 
injf  and  manufacturing  purposes,  subject  to  ex- 
isting rights.     Judgment,  Albuquerque  I^nd  & 


Irrigation  Co.  v.  Gutierrez.  61  P.  357,  110  Nv 
M.  177,  affirmed.— Gutierres  v.  Albuquerque 
Land  &  Irrigation  Co.,  23  S.  Ct  338,  188  U.  S. 
545,  47  L.  Ed.  588. 

Territorial  as  well  as  state  legislation  with 
respect  to  the  regulation  of  the  use  of  public 
waters  was  authorized  by  the  provisions  of  Act 
Cong.  March  3,  1891,  c.  561,  26  Stat  1095  [U. 
S.  Comp.  St  1901,  p.  1570],  and  Act  Cong. 
July  26,  1860,  c.  262,  {  9,  14  Stat.  253,  Rev. 
St  I  2339  [U.  S.  Comp.  St  1901,  p.  1437],  rec- 
ognizing, so  far  as  the  United  States  is  concern- 
ed, the  validity  of  local  customs  and  decisions 
in  respect  to  the  appropriation  of  water,  and 
those  of  Desert  Land  Act  March  3,  1877,  c.  107, 
19  Stat.  377  [U.  S.  Comp.  St.  1001,  p.  1549], 
permitting  the  appropriation  of  water  for  ir- 
rigation and  the  reclamation  of  desert  land. — Id. 
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^=»8.  Persons    entttled    to    appropriato 


See  48  Cent.  Dig.  Waters,  f  S. 

The  right  to  appropriate  water  for  irriga- 
tion where  the  doctrine  of  prior  appropriation 
obtains  is  not  confined  to  riparian  proprietors. 
Decree  (Ariz.  1907)  89  P.  5M,  affirmed.—Boq- 
uillas  Land  &  Cattle  Co.  v.  Curtis,  29  S.  Ct 
493,  213  U.  S.  339,  53  L.  Ed.  822. 

^=>11.  Proeeedings  to  effect  appropria- 
tion. 

See  48  Cent.  Dig.  Waters,  |§  B-t. 


^—  In  generaL 

See  48  Cent  Dig.  Waters,  §  8, 

Rev.  St  n  2339,  2340,  create  no  title  as 
against  the  government  in  a  person  taking  pos- 
session of  public  land  for  the  purpose  of  pro- 
curing water,  or  digging  ditches  for  canals,  with- 
out the  performance  of  any  work  thereon. — ^Bear 
Lake  &  River  Waterworks  &  Irrigation  Co.  v. 
Garland,  17  S.  Ot  7, 164  U.  S.  1,  41  L.  Ed.  327. 

^s»10.   Snooesslve     appropriations     and 
priorities  thereof. 

See  48  Cent.  Dig.  Waters,  81  U.  U* 

The  Federal  Supreme  Court  will  assume, 
in  the  absence  of  Montana  legislation  to  the 
contrary,  that  prior  appropriators  of  the  wa- 
ters of  an  interstate  stream  at  a  point  in 
Wyoming  could  acquire  rights  as  against  junior 
appropriators  of  the  waters  of  the  same  stream 
in  Montana,  enforceable  in  the  latter  state.-— 
(1911)  Bean  v.  Morris,  31  S.  Ct.  703,  221  U.  S. 
485,  55  L.  Ed.  821,  affirming  decree  (1908) 
159  F.  651,  86  C.  G.  A.  519,  affirming  decree 
(C.  C.  1906)  Morris  y.  Bean,  146  F.  423. 


^=S920*  Effect       of       appropriation 

against  prior  riparian  proprie- 
tors. 

See  48  Cent.  Dig.  Waters,  |  IS. 

The  grantee  from  the  state  of  Sonora,  Mex- 
icoj  of  land  on  the  San  Pedro  river,  cannot, 
claim  to  have  acquired,  under  the  grant,  rights 
as  a  riparian  proprietor  of  which  he  could  not 
be  deprived  by  a  subsequent  attempt  to  appro- 
priate the  water,  since  the  docmne  of  ap> 
propriation  was,  to  some  extent^  at  least,  in 
force  in  that  state  by  custom,  irrigation  having 
been  practiced  in  the  Santa  Cruz  Valley  prior 
to  the  cession  to  the  United  States,  and  the 
right  of  appropriation,  without  regard  to  the 
riparian  character  of  the  lands,  having  been  in 
force  there  probably  from  the  time  when  the 
Spaniards  first  settled  in  the  valley.  Decree 
(Ariz.  1907)  89  P.  504,  affirmed.— Boquillas 
Land  &  Cattle  Co.  v.  Curtis,  29  S.  Ct  493,  213 
U.  S.  339,  53  L.  £kl.  822. 

The  acquisition  of  rights  as  a  riparian 
proprietor  which  could  not  be  displaced  by 
a  subsequent  attempt  to  appropriate  the  water 
cannot  be  based  upon  a  patent  from  the  Unit- 
ed States,  issued  pursuant  to  a  decree  of  the 
court  of  private  land  claims,  confirming  a  Mexi- 
can grant  to  riparian  lands,  on  the  theory  that 
sucb  patent  not  only  confirms  the  Mexican  title, 
but  releases  that  of  the  United  States.— Id. 

4=»SS.  Natnre  and  extent  of  rights  ae- 
qnired* 

See  48  Cent  Dig.  Waters,  H  16-lg. 


—  In  seneraL 

See  48  Cent.  Dig.  Waters,  SS  15,  18. 

One  who  acquires  his  right  to  a  water  ditch 
and  water  right  through  public  land,  under 
Act  Con^.  July  26,  1866,  but  after  the  grant 
of  the  right  of  way  to  a  railroad,  takes  it 
subject  to  the  prior  right  of  the  railroad,  and 
cannot  recover  the  damages  that  may  be  neces- 
sarily occasioned  to  him  by  its  entry  on  its 
right  of  way.— Bybee  v.  Oregon  &  C.  R.  Co.,  189 
U.  S.  663,  11  S.  Ct.  641,  35  L.  Ed.  305.  affirm- 
ing judgment  (C.  C.)  26  F.  586. 


n.   KATURAL  WATER  COITRSES. 

Jurisdiction  of  federal  courts,  see  Courts, 
287.  .  .  «, 

(A)  RIPARIAN  RIGHTS  IN  GEXERAU 

Review  by  federal  supreme  court  of  dedsloDS 
of  state  courts  in  cases  involving  federal 
questions,  see  Courts,  <dss»304(10). 

^ss»34«  Applieability    and    adoptiom    ef 
oommon-law  doetrine.  • 

See  48  Cent.  Dig.  Waten.  fif  27,  88. 

The  general  adoption  of  the  common  law 
by  Howeirs  Code  Am.  1864,  c  61,  §  7,  cannot 
be  deemed  to  have  induded  the  common-law 
doctrine  of  riparian  rights,  in  view  of  the  dec- 
laration of  Bill  of  Rights,  art.  22,  that  streams 
susceptible  of  use  for  irrigation  purposes  are 
public  property,  and  of  the  various  provisions 
of  chapter  55  of  the  Code,  giving  those  owning 
or  possessing  irrigable  lands  the  right  to  di- 
vert, by  means  of  irrigating  canals,  necessaiy 
water  from  any  convenient  stream.  Decree 
(Ariz.  1907)  S6  P.  504,  affirmed.— Boquillas 
Land  &  Cattle  Co.  v.  Curtis,  29  S.  Ct  ^,  213 
U.  S.  339,  53  Lu  Ed.  822. 

^=S937.  Oonstitntional       and       statntorj 
provisions. 

See  48  Cent.  Dig.  Waters,  8  88. 

T%e  police  power  of  the  state  justiflflB  the 
enactment  of  Laws  N.  J.  1905,  p.  461,  c  238, 
under  which  a  riparian  owner  may  be  prevented 
from  diverting  the  waters  of  a  stream  of  such 
state  into  any  other  state,  for  use  therein.  De- 
cree, McCarter  v.  Hudson  County  Water  Co. 
(1906)  65  A.  489^0  N.  J.  Eq.  695,  affirmed.- 
Hudson  County  Water  Co.  v.  McCarter,  28  S. 
Ct.  529,  209  U.  S.  349,  52  L.  Ed.  828,  14  Ann. 
Cas.  560. 

(B)  OBSTRUCTION  AND  DETENTION. 

^=»54«  Embankments. 

See  48  Cent  Dig.  Waters,  8  808. 

Riparian  owners  may  protect  themselves 
from  extraordinary  flood  bv  erecting  defensive 
works  along  the  front  of  their  lands. — Cnbbins 
V.  Mississippi  River  Commission,  36  S.  Ot  671. 
241  U.  S.  851,  60  L.  Ed.  1041. 

(CD  POLLUTION. 
Public  nuisance,  aee  Nuisance,  4=»7iL 

^s=>67.  Mines  and  minins  operation* 

See  48  Cent.   Dig.   Waters,   8  68;    84  Gent  Dig. 
Mines,  Sf  246,  246. 

The  right  under  the  Arizona  statute  to 
use  the  waters  of  public  streams  for  mining  pur- 
poses does  not  give  the  user  any  right  to  send 
the  tailings  from  his  reduction  works  down  the 
stream  to  the  injury  of  a  prior  user  below  for 
irrigation  purposes. — ^Ariaona  Copper  Ca  w, 
GiUespie,  33  S.  Ct.  1004,  230  U.  S.  46,  57  L 
Ed.  1384,  affirming  decree  100  P.  465^  12  Aiif. 
190. 


Actions. 

See  48  Cent  Dig.  Waters.  H  68-81 


^—  Prooeedinss  and  revi* 

See  48  Cent.  Dig.  Waters,  ft  65.  86. 

Every  reasonable  equity  of  the  user  of  the 
water  of  a  public  stream  for  mining  purposes 
is  met  bv  a  decree  in  a  suit  to  restrain  the  pol- 
lution of  the  stream,  which  leaves  it  open  to 
modification  to  permit  reasonable  experiments 
to  determine  tlie  effect  of  erecting  settling  basins 
to  dispose  of  tailings  and  waste  material  with- 
out detriment  to  the  lower  lands. — Ariaona  Cop- 
per Co.  ▼•  GiUespie,  33  S.  Ct  1004,  230  D.  S. 
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46,  57  I/.  Ed.  1384,  affirming  decree  100  P.  465, 
12  Ariz.  190. 

(D)  DIVERSION. 

^3>70.  Nature  and  extent  of  dlTonion  In 
general. 

Sm  48  Cent  Diff.  Waters,  SS  70,  71. 

No  agreement  of  private  riparian  owners 
can  sanction  the  diversion  of  an  important 
stream  ontside  the  boundaries  of  the  state  in 
which  it  flows.  Decree,  ^cCarter  v.  Hudson 
County  Water  Co.  (1906)  65  A.  489,  70  N.  J. 
Eq.  ®95,  affirmed.— Hudson  County  Water  Co. 
V.  McCarter,  28  S.  Ct.  529.  209  U.  S.  349,  52 
L..  Ed.  828, 14  Ann.  Cas.  560. 

(E)  BED  AND  BANKS  OF  STREAM. 

^s»02.  Rishtfl  to  flats  and  islands. 

See  48  Cent  Dig.  Waters,  |  93. 

Where  the  government  grants  lands  on  the 
bank  of  a  fresh-water  stream,  without  reserva- 
tion, in  states  where  the  common 'law  prevails, 
all  unsurveyed  islands  between  the  middle  line 
of  the  stream  and  the  bank  pass  by  the  grant, 
and  the  riparian  owner  cannot  be  divested  by 
a  subsequent  survey  and  grant  of  the  islands. — > 
Grand  Rapids  &  I.  R.  Co.  v.  Butler,  159  U.  S. 
87,  15  S.  Ct.  991,  40  U  Ed.  85. 

^S90d.  Aoore^on  and  xelletion. 

See  48  Cent  Dig.  Waters,  8S  9«-103,  106,  107. 

Where  the  official  plat  of  the  survey  oiJ 
government  lands  shows  a  river  as  one  boundary 
of  a  certain  lot,  in  accordance  with  Rev.  St  U. 
S.  (  ^95  et  seq.,  a  subsequent  patent  for  the 
lot,  describing  it  by  number,  and  referring  to 
the  plat,  on  which  it  is  marked  as  containing 
a  certain  amount,  and  deeds,  describing  the  lot 
by  number,  pass  all  accretion  to  the  lot  up  to 
their  respective  dates. — Je£feris  v.  £kist  Omaha 
Land  Co.,  134  U.  S.  178,  10  S.  Ct.  518,  33  L. 
Ed.  872,  affirming  (C.  C.)  East  Omaha  Land  Co. 
V.  Jeffries,  40  P.  386. 

Hie  rule  that  owners  of  land  bounded  by 
streams  are  entitled  to  additions  to  their  land 
formed  by  accretion  is  applicable  to  the  Mis- 
souri river,  notwithstanding  the  peculiar  char- 
acter of  that  stream  and  of  the  soil  through 
which  it  flows,  whereby  changes  in  its  banks  are 
great  and  rapid. — Id. 

Hie  law  of  accretion  applies  to  the  Missouri 
river,  notwithstanding  that,  owing  to  the  swift- 
ness of  its  current  and  the  softness  of  its  banks, 
the  changes  are  more  rapid  and  extensive  than 
in  most  other  rivers.— State  of  Nebraska  v. 
State  of  Iowa,  143  U.  S.  359,  12  S.  Ct.  396, 
36  U  Ed.  186. 

^=908«  Aetions* 

See  48  Cent  Dig.  Waters,  |  104. 

'  Allegations  in  a  bill  that  land  was  formed 
by  imperceptible  degrees,  and  that  the  process 
continued  for  17  years,  resulting  in  the  produc- 
tion by  accretion  of  40  acres  or  more,  and 
*^went  on  so  slowly  that  it  could  not  be  observ- 
ed in  its  progress,  but  at  intervals  of  not  less 
than  three  or  more  months  it  could  be  discerned 
by  the  eye  that  additions  greater  or  less  had 
been  made  to  the  shore,"  sufficiently  state  that 
the  land  was  formed  by  imperceptible  degrees 
to  bring  it  within  the  rule  relating  to  accretion. 
— Jeffens  v.  East  Omaha  Land  Co.,  134  U.  S. 
17S,  10  S.  Ct.  518,  33  L.  Ed.  872,  affirming 
East  Omaha  Land  Co.  v.  Jeffries  (O.  C.)  40  F. 
386. 

HI.   8UBTEBAANEAK  AND  PEBCO- 
ULTINO   WATERS. 

Jurisdiction  of  federal  courts,  see  Courts,  ^s> 
287.  , 


^=»100.  Rlfflttfl  to  water  flowing  In  de- 
fined oliannels. 

Bee  48  Cent  Dig.  Waters.  S  109. 

The  presence  of  water  beneath  the  bed  of 
the  Arkansas  river  as  it  passes  through  the 
state  of  Kansas,  though  in  places  of  consider- 
able amount  and  running  in  the  same  direction, 
does  not  show  the  existence  of  an  independent 
subsurface  river,  flowing  continuously  from  the 
Colorado  line  through  the  state  of  Kansas. — 
State  of  Kansas  v.  State  of  Colorado,  27  S.  Ct. 
655,  206  U.  S.  46,  51  L.  Ed.  956. 

The  determination  of  the  respective  rights 
of  the  states  of  Kansas  and  Colorado  to  the 
benefit  of  the  water  in  the  Arkansas  river 
cannot  be  affected  by  any  theory  that,  because 
at  times  and  in  some  places  the  entire  bed  of 
the  channd  is  dry,  there  are  two  rivers,  one 
commencing  in  the  mountains  of  Colorado  and 
terminating  at  or  near  the  state  line,  and  the 
other  commencing  at  or  near  the  place  where 
the  former  ends,  and,  from  springs  and  branch- 
es, starting  as  a  new  stream,  to  flow  onward 
through  Kansas  and  Oklahoma  toward  the  Gulf 
of  Mexico. — Id. 

IV.  NATtJBAIf   I.AKES    AMD    POHDB. 

State's  right  of  action  to  enjoin  drainage,  see 
States,  ^=s>102. 

^=s>109«  Natnre  and  extent  of  riparian 
rishts  in  g^eneral* 

See  48  Cent  Dig.  Waters.  99  118,  U9,  121;  41  Cent 
Dig.  Pub.  Lands,  8S  8&*  36. 

The  fact  that  a  meandered  line  was  run 
along  the  edge  of  a  marsh  in  surveying  {^ac- 
tional sections  of  public  land  does  not  conclu- 
sively show  that  they  bordered  on  a  body  of 
water  so  as  to  give  the  purchaser  riparian 
rights,  but  the  meandered  line  is  only  an  irreg- 
ular line,  beyond  which  may  be  forest  or  prai- 
rie, land  or  water,  government  or  Indian  reseiv 
vation.  Decree  85  F.  45,  29  C.  O.  A.  5,  affirmed. 
— Niles  V.  Cedar  Point  Club,  20  S.  Ct  124,  175 
U.  S.  300.  44  L.  Ed.  171. 

^=s9lll.  Rights  to  bed  and  banlKS* 

See  48  Cent  Dig.  Waters,  f  120;  8  Cent  Dig. 
Bound.  98  114,  121,  122;  41  Cent  Dig.  Pub.  Lands, 
99  86,  36. 

The  title  of  a  riparian  proprietor  <m  an  un- 
navigable  lake  extends  to  the  center  of  the  lake. 
—Hardin  v.  Jordan,  140  U.  S.  371,  11  S.  Ct. 
808,  838,  35  1^.  Ed.  428,  reversing  judgment 
(C.  C)  16  F.  823. 

In  case  of  a  grant  by  the  United  States  of 
land  situated  on  a  nonnavigable  lake,  the  body 
of  water,  and  not  the  meander  line  in  the  gov- 
ernment survey,  is  the  boundary;  and  the  fact 
that  a  tongue  of  land  projects  out  into  the  water 
beyond  the  meander  line  does  not  give  the  land 
department  the  right  to  afterwards  survey  and 
grant  it,  if  there  was  no  fraud  or  mistake  in 
the  fii^t  survey.— Mitchell  v.  Smale,  140  U.  S. 
406,  11  S.  Ct.  819,  840,  35  L.  Ed.  442. 

Whether  a  lake  ever  existed  in  front  of  or 
bordering  on  land  patented  to  the  state  of  Ore- 
gon under  the  swamp  land  grant  the  recession 
of  whose  waters  would  leave  the  bed  of  the 
lake  thus  laid  bare  to  accrue  to  the  owner  of 
such  land,  is  a  question  of  fact  which  is  not 
concluded  by  a  mere  call  in  the  official  survey, 
plats,  and  maps  for  a  meander  Hue  along  the 
side  of  a  lake  as  a  boundary  of  such  land. — 
French-Glenn  Live  Stock  Co.  v.  Springer,  22 
S.  Ct  563,  185  U.  S.  47,  46  L.  Ed.  800,  affirm- 
ing judgment  58  P.  102,  35  Or.  312 ;  Same  ▼. 
ColwelL  22  S.  Ct  566.  185  U.  S.  54.  46  L.  Ed. 
804,  affirming  judgment  58  P.  1119,  36  Or.  600. 

Whether  the  patentee  of  the  United  Statea 
to   land   bounded   on   a   nonna-vigabk  lake   be- 
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loDgiDfir  to  the  United  States  takes  title  to  the 
adjoining  submerged  land  is  determined  by  the 
law  of  the  state  where  the  land  lies.  Decree, 
Cleavelandv.  Shedd,  52  N.  E.  380,  177  111. 
123.  affirmed.— Hardin  v.  Shedd,  23  S.  Ct.  685, 
190  U.  S.  508,  47  L.  Ed.  1156. 

Grants  by  the  United  States  of  laiid  ad- 
joining an  unnavigable  lake  did  not  convey  the 
land  under  water,  where  under  the  state  law 
'  riparian  owners  take  title  only  to  the  water's 
edge. — Marshall  Dental  Mfg.  Co.  v.  State  of 
Iowa,  33  S.  Ct  168,  226  U.  S.  460,  57  L.  Ed. 
300,  affirming  decree  State  y.  Jones,  122  N.  W. 
241,  143  Iowa,  398. 

V.  SURFACE  WATERS. 

Due  process  of  law,  see  Constitutional  Law,  ^=9 
278. 

Liability  of  municipality  for  injuries  from  in- 
sufficient drainage,  see  Municipal  Corpora- 
tions, <&=9831. 

^=^116.  Rlshts   and   llabiUtlea   In  sen- 
eral. 

See  48  Cent.  Dig.  Waters,  |  127. 

By  the  common  law,  which  is  in  force  in 
New  Mexico  (Laws  1876,  c.  232),  there  is  no 
servitude  of  lower  in  favor  of  higher  grounds 
in  respect  to  mere  surface  water,  or  such  as 
falls  or  accumulates  by  rain  or  melting  snow; 
and  a  landowner  is  therefore  not  entitled  to 
damages  against  a  railroad  company  whose  em- 
bankments collect  and  set  back  such  waters 
upon  his  lands.— Walker  v.  New  Mexico  &  S. 
P.  R.  Co.,  17  S.  -Ct  421,  165  U.  S.  593,  41  L. 
EM.  837. 

VI.  APPROPRIATIOK  ANB  PRE- 
SORIPTIOK. 

Concurrent  jurisdiction  of  state  court  and  fed* 

eral  court,  see  Courts,  ^=s>489. 
Cross-bill  in  suit  to  determine  water  rights,  see 

Equity,  «s»197. 
Priority   of   jurisdiction,    see   Courts,   ^=^89, 

493. 
Purchaser    pending    suit    to    determine    water 

rights,  see  Lis  Pendens,  ^=»25.  ' 

ds»12S«  Constitntional     and     statntory 
prorisions* 

Sea  48  Cent.  Dig.  Waters,  S  148. 

3  Lord's  Or.  Laws,  tit.  43,  c.  6  (Laws  1913, 
cc.  82,  86,  97),  relating  to  determination  of 
water  rights  by  State  Water  Board,  held  con- 
stitutionaL^Pacific  Live  Stock  Co.  v.  Lewis,  36 
S.  Ct.  637,  241  U.  S.  440,  60  L.  Ed.  1084,  af- 
Drming  decree  (D.  C.)  217  F.  96. 

^=S9130.  Waters   and    rights   rabjeot    to 
appropriation. 

See  48  Cent.  Dig.  Waters,  f  146. 

Percolating  water^  oozing  through  the  soil 
beneath  the  surface  m  an  undefined  and  un- 
known channel,  is  not  within  the  provisions  of 
Rev.  St.  Ariz.  1887,  par.  3199,  f  1,  and  para- 
graph ^^1,  I  3,  for  the  appropriation  of  wa- 
ter from  rivers,  creeks,  or  streams  of  running 
water.  Judgment  76  P.  460.  8  Ariz.  347,  af- 
firmed.—Howard  ▼.  Perrin,  26  S.  Ct  195,  200 
U.  S.  71,  50  L.  Ed.  374. 

Vn.  CONVETAKCES  AMD  COK- 

TRACTS. 

^E»158.  Contracts. 

See  48  Cent  Dig.  Waters,  SS  184,  186-188. 

When  a  state  constructs  a  dam  for  the 
bona  fide  purpose  of  furnishing  water  to  a  pub- 
lic cannl,  it  has  a  right  to  the  water  power  in- 
cidentally created  thereby,  and  may  lease  it  to 
private  parties,  and  the  riparian  owner  has  no 
right  to  compensation  therefor.— Kaukauna  Wa- 


ter Power  Co.  v.  Green  Bay  ft  M.  Oanal  Co., 
142  TT.  S.  254,  12  S.  Ct.  173,  35  L.  Ed.  1004, 
affirming  decree  Green  Bay  &  M.  Canal  Ca  v. 
Kaukauna  Water  Power  Co.,  70  Wis.  635,  35 
N.  W.  529,  36  N.  W.  82a 

The  rights  of  one  who  has  created  a  water 
power  by  lawfully  raising  one  section  of  an 
irrigating  canal,  in  the  process  of  enlarging 
it  under  a  contract  with  the  owner  entitling 
him  to  enlarge  that  section  and  have  the  use 
of  the  increased  flow  of  water  thereby  caused, 
but  making  no  provision  for  the  creation  of  any 
water  power  in  so  doing,  while  it  expressly  pro- 
vides that  it  shall  not  in  any  way  interfere  w^ith 
the  rights,  titles,  interests,  or  privileges  of  the 
owner  of  the  canal,  except  as  therein  provided, 
are  not  infringed  by  a  dam  which  the  owner  of 
the  canal  makes  in  the  lower  section  thereof, 
raising  the  water  therein  so  high  that  it  de- 
stroys the  water  power,  when  this  is  done  by 
him  for  the  purpose  of  enabling  him  to  irri- 
gate therefrom  lands  to  which  the  water  could 
not  be  conducted  from  the  canal  without  thus 
raising  the  level  of  the  water  therein.  Judg- 
ment 53  P.  575,  6  Aris.  135,  affirmed.— Consoli- 
dated Canal  Co.  v.  Mesa  Canal  Co.,  20  S.  Ct. 
628,  177  U.  S.  296,  44  L.  Ed.  777, 

Vm.   ARTIFICIAI.  PONBS.  RESER- 
VOIRS, AND  CHANirEIfS,  DAMS, 
AND  ZXOWAOfS. 

[No  paragraphs  or  referonceR  in  this  Digest.  Bui 
see  48  Oent  Dig.  Waters,  ft  lJM)-a66.] 

IZ.  PURLIC   WATER  SUPPLY. 

Condemnation  of  property  for  water  supply  as 
taking  for  public  use,  see  Eminent  Doinain, 
^=»2S. 

Beview  of  decisions  of  state  courts,  see  Courts, 
<&»394(10). 

(A)  DOMESTIC  AND  MUNICIPAIi  PUR- 
POSES. 

Cancellation  In  equity  of  contract  for  wat«r 
supply,  see  Cancellation  of  Instruments,  ^=> 
15. 

Due  process  of  law,  see  Constitutional  Law, 
«8=5>252,  278,  298. 

Equal  protection  of  laws,  see  Oonstittitional 
Law,  <9s»242. 

Finality,  for  purpose  of  review,  of  decision  of 
federal  District  Court  denying  anthoiity  to 
issue  bonds  for  construction  of  Waterworks, 
see  Courts,  ^=»405. 

Gsant  of  exclusive  franchise,  see  Municipal  Coi^ 
I)omtions,  ^=»686. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  <3=»125,  126,  128,  129,  135.  13S. 
154. 

Municipal  charter  amendmi^t,  see  Municipal 
Corporations,  ds»46. 

Revocation  ^f  exclusive  privileges,  see  Monop- 
olies, 


ds»183.  EstablisliiBeiit  or  aoqvfsltiom  of 
works    by    publlo    antkorlttos. 

Bee  48  Cent.  Dig.  Waters,  SS  S77,  278. 

A  contract  made  by  a  city  with  a  water 
company  for  supplying  water,  which  provided 
that  it  should  be  ^'voidable*'  by  the  city,  upon 
the  judgment  of  a  court  of  competent  jurisdic- 
tion, whenever  there  should  be  a  substantial 
failure  of  performance  by  the  company,  and 
that  until  **so  avoided"  the  city  should  not  erect 
waterworks  of  its  own,  must  be  treated  as 
valid  and  binding  by  the  city  until  such  a 
judgment  has  been  obtained;  and  the  city  can- 
not set  up  the  failure  of  the  company  to  per- 
form its  contract,  for  the  first  time,  in  defense 
to  a  suit  by  the  company  to  enjoin  it  fhMn 
carrying  out  measures  already  taken  to  erect 
waterworks  of  its  own.    Decree  Walla  WftUa 
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Watrr  Co.  v.  CTity  of  Walla  Walla  (C.  0.)  60 
F.  957,  affirmed— City  of  Walla  Walla  v.  Wal- 
la Walla  Water  Co.,  19  S.  Ct.  77,  172  U.  S. 
1,  43  I..  Ed.  341. 

An  implied  contract  that  a  village  will  not 
construct  its  own  waterworks,  or  provide  itself 
therewith  otherwise  than  by  purchase  or  con- 
demnation of  ;the  works  of  an  incorporated  wa- 
ter company,  after  the  expiration  of  a  contract 
for  the  supply  of  water  by  such  company  for  a 
term  of  years,  does  not  arise  from  the  consent 
of  the  village  to  the  incorporation  of  the  com- 
pany and  its  construction  of  waterworks  under 
a  franchise  that  is  not  exdusive  and  which 
does  not  require  the  village  to  take  water  of 
that  company,  where  the  statutes  give  the  vil- 
lage merely  the  right,  without  imposing  upon 
it  any  express  liabilji^y,  to  condemn  such  wa- 
terworks, and  also  preclude  the  village  from 
making  an  express  contract  for  a  water  supply 
for  more  than  five  years  without  a  vote  of  the 
electors.  Judgment  55  N.  E.  562,  161  N.  Y. 
154,  46  Ta  R.  a.  687,  affirmed.— Skaneateles 
Waterworks  Co.  v.  Village  of  Skaneateles,  22  S. 
Ct.  400,  1S4  U.  S.  354,  46  L.  Ed.  585. 

A  city  doee  not  impliedly  contract  not  to 
construct  its  own  waterworks  system  by  re- 
quiring a  waterworks  company,  as  a  condition 
of  its  franchise,  to  provide  all  the  inhabitants 
of  the  city  with  a  water  supply  on  the  terms 
and  conditions  therein  expressed,  when  read  in 
connection  with  a  previous  provision  requiring 
the  company  to  furnish  water  to  those  desiring 
to  purchase  it,  at  least,  after  the  five  years 
have  expired  during  which  the  company  was 
bound  by  such  franchise  to  furnish  water  to 
the  city  at  a  definite  price,  for  which  an  ap- 
propriation was  therein  made.  Judgment  City 
of  Helena  v.  Helena  Waterworks  Co.,  122  F.  1. 
58  C.  C.  A.  381,  affirmed.— Helena  Waterworks 
Co.  V.  City  of  Helena.  25  S.  Ct.  40,  195  U. 
S.  383,  49  L.  Ed.  245. 

The  action  of  a  city  in  authorizing  a  pri- 
vate corporation  to  erect  waterworks  for  the 
purpose  ef  supplying  the  city,  without  any  ex- 
clusive- rights,  does  not  deprive  the  city  of  its 
statutory  right  to  erect  waterworks  of  its  own. 
— Knoxville  Water  Co.  v.  City  of  Knoxville,  26 
S.  Ct.  224,  200  U.  S.  22,  50  L.  Ed.  353. 

A  municipality  excludes  itself  from  compe- 
tition during  the  period  named  with  the  gran- 
tee In  an  ordinance  of  the  exclusive  right  to 
erect,  maintain,  and  operate  waterworks  for  a 
definite  term,  to  supply  water  for  public  and 
private  use. — City  of  Vicksburg  v.  Vicksbiirg 
Waterworks  Co.,  26  S.  Ct.  660,  202  U.  S.  453, 
50  Ij.  Ed.  1102,  6  Ann.  Cas.  253. 

A  nranicipality,  in  exercising  the  authority 
conferred  by  its  charter  to  provide  for  the  erec- 
tion and  maintenance  of  a  system  of  water- 
works to  supply  the  citv  with  water,  and,  to 
that  end,  to  contract  with  a  party  or  parties 
who  shall  build  and  operate  waterwoi^s,  may 
exclude  itself  from  constructing  and  operating 
waterworks  of  its  own  for  the  term  covered  by 
such  contract. — ^Id. 

The  appraisal  of  a  waterworks  plant  where 
a  municipality  elects,  under  legislative  author- 
ity, to  exercise  its  option  to  purchase  at  a  value 
to  be  determined  by  three  enjrineers,  one  each 
to  be  selected  by  the  city  and  the  waterworks 
company,  and  the  third  by  the  two  so  selected, 
is  a  matter  of  public  concern,  and  unanimity 
among  the  appraisers  is  therefore  unnecessary; 
the  decision  of  the  majority  being  sufficient. — 
City  of  Omaha  v.  Omaha  Water  Co.,  30  S.  Ct. 
615.  218  IT.  S.  180,  54  L.  Ed.  991,  48  L.  R.  A. 
(N.  S.)  1084. 

The  valuation  of  a  waterworks  plant,  made 
by  a  board  of  appraisers  where  a  municipality 
has  elected,  under  legislative  authority,  to  exer- 
cise its  option  to  purchase  at  a  value  to  be  de- 


termined by  three  engineers,  one  each  to  be  se* 
lected  by  the  city  and  the  waterworks  compa- 
ny, and  the  third  by  the  two  so  selected,  is  not 
vitiated,  in' the  absence  of  any  evidence  of  ac- 
tual bad  faith,  by  the  examination  of  the  com- 
pany's books  by  the  appraisers  without  the  con- 
sent of  the  city,  or  the  presence  of  its  repre- 
sentatives, since  the  strict  rules  relating  to  ar- 
bitration and  awards  do  not  apply.— Id. 

The  dty  of  Omaha  had  the  power  to  ac- 
quire and  operate  a  private  waterworks  plant 
as  it  existed,  with  its  outlying  distributing  sys- 
tems serving  adjacent  suburban  towns,  under 
Laws  Neb.  1897,  c.  10,  §  27,  providing  for  the 
construction  and  maintenance  of  waterworks 
"either  within  or  without  the  corporate  limits 
of  the  city,"  supplemented  by  section  27  of  the 
same  statute,  granting  the  city  power  to  ap- 
propryite  any  existing  waterworks  system  ly- 
ing within  the  city  or  in  part  without  such  city, 
and  within  10  miles  from  the  corporate  limits, 
and  by  Laws  1908,  c.  12,  providing  a  method  of 
procedure  for  acquiring  Municipal  water  plants, 
and  the  creation  of  a  water  board  for  th^r 
control  and  management,  and  Comp.  St.  1907, 
c.  12a,  I  242,  empowering  water  boards  to  con- 
tract with  any  municipality  adjacent  to  said 
city  to  supply  such  municipality  with  water. 
—Id. 

The  acquisition  of  a  waterworks  plant  as 
it  existed  when  the  dty  made  its  election,  un- 
der legislative  authority,  to  exercise  its  op- 
tion to  purchasiB,  including  the  outlying  distrib- 
uting systems  serving  adjacent  suburban  towns, 
must  be  deemed  to  liave  been  within  the  con- 
templation of  both  the  dty  ahd  the  waterworks 
company,  where  such  system  was  a  single  one. 
having  a  common  source  of  supply  and  common 
main  connections  therewith,  unless  the  ordi- 
nance exercising  the  option  is  so  plainly  lim- 
ited to  the  purchase  of  only  so  much  of  the  dis- 
tributing system  as  lay  wholly  within  the  cor- 
porate limits  as  to  admit  of  no  other  meaning. 
-Id. 

The  commercial  value  of  a  waterwoirks 
plant  as  a  going  concern  is  properly  included  in 
the  valuation  of  the  plant  by  the  board  of  ap- 
praisers appointed,  where  the  municipality  has 
elected  to  exercise  its. option  to  purchase,  al- 
though the  ordinance  exerdsing  such  option  pro- 
vides that  nothing  shall  be  paid  for  the  unex- 
pired franchise  of  the  waterworks  company.— Id. 

An  election  by  a*  city  to  exerdse  an  option 
to  purchase  a  waterworks  plaint  at  the  expira- 
tion of  the  franchise  cannot  oe  inferred  from 
the  adoption  of  an  ordinance  providing  for  an 
appraisement,  for  the  fixing  ol  rates,  and  for 
submitting  by  epecial  election  the  question 
whether  the  dty  should  purchase  and  whether 
a  new  franchise  should  be  granted,  where  noth- 
ing was  done  after  the  appraisers,  having  made 
an  appraisement,  failed  to  fix  the  -schedule  of 
rates,  since  under  Const.  ^Cola  art.  20,  §  4,  then 
in  force,  no  franchise  relating  to.  the  dty  streets 
should  be  granted  except  on  a^  vote  of  the  elec- 
tors, and  iike  dty  charter  made  a  like  vote  nec- 
essary to  the  acquisition  by  the  dty  of  any  pub- 
lic utility. — City  and  County  of  Denver  v.  New 
York  Trust  Co.,  33  S.  Ct  657,  229  U.  S.  123, 
57  I*  Ed.  1101,  reversing  decree  187  F*  890,  110 
C.  C.  A.  24. 

A  munidpality  cannot  exerdse  its  option  to 
purchase  the  plant  6f  a  water  company  by 
adoption  of  a  charter  amendment  contetiplating 
a  purchase  independent  of  its  option  and  on 
different  terms.— Id. 

An  exclusive  frandiise  granted  by  a  dty 
to  waterworks  company  to  supply  water  for  a 
definite  term  does  not  prevent  the  dty  from  is- 
suing bonds  for  and  constructing  its  own  wa- 
terworks to  be  operated  after  the  franchise  ex- 
pires.—City  of  Vicksburg  v.  Henson,  34  S.  Ct. 


This  Diceit  is  eompiled  on  the  Key-Nmnber  System.    For  explanatioii,  •••  pace  Hi* 
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05.  231  U.   S.  259,  58  L.  Ed.  209,  reversing 
judgment  203  F.  1023,  121  C.  G.  A.  664. 


^=»184.   Water    ox    watarwoxka    eompa- 
nies. 

Bee  48  Cent.  Dig.  Waten,  H  284-289. 


— -  FranoMses,  prlTlleses,  aad 
powers. 

See  48  Cent.  Dig.  Waters,  SI  287,  288. 

Franchise  granted  by  a  municipal  ordi- 
nance to  a  water  company  held  limited  to  20 
years,  where  the  city  charter  expressly  declares 
that  all  franchises  should  be  limited  to  such 
time. — City  and  County  of  Denver  v.  New 
York  Trust  Co..  33  S.  Ct.  657,  229  U.  S.  123, 
57  L.  Ed.  1101,  reversing  decree  187  F.  890, 110 
0.  C.  A.  24. 

Provisions  in  the  franchise  granted  by  a  city 
to  a  water  company  that,  at  the  expiration  of 
the  term,  the  plant  may  be  purchased  by  the 
city,  or  at  its  election  the  city  may  renew  the 
contract  with  a  reduction  in  the  rental,  do  not 
impose  on  the  city  duty  to  exercise  either  op- 
'tion. — Id. 

^=S9180.  FraaeUse  to  private  ladlvidii- 


Co* 


See  48  Cent.  Dig.  Waters,  §  272. 

A  municipal  corporation  by  ordinance  grant- 
ed a  franchise  to  S.  and  his  assigns  for  30  years 
to  construct  and  maintain   waterworks.    After 

gassing  the  ordinance  the  city  contracted  with 
1.,  in  case  the  waterworks  should  be  construct- 
ed, to  sell  him  all  the  water  mains  then  located 
in  streets,  to  be  used  by  him  in  the  construction 
of  works.  Held^  that  such  contract  was  execu- 
tory, and  conditional  on  the  continuing  perform- 
ance by  S,  of  the  stipulations  of  his  original 
contract,  and  on  subsequent  failure  to  comply 
with  such  stipulations  the  city  had  the  right 
to  retake  possession  of  the  mains. — Farmers' 
Loan  &  Trust  Co.  v.  Ci^  of  Galesburg.  133  U. 
S.  156,  10  S.  Ct.  316,  33  Ia  Ed.  573,  affirming 
C.  C.)  City  of  Galesburg  v.  Galesburg  Water 
..  34  F.  675. 

Where  a  city  has  by  ordinance  granted  a 
franchise  to  S.  and  his  assigns  for  30  years  to 
construct  and  maintain  waterworks,  purchasers 
of  bonds  issued  by  the  assigns  of  S.,  and  secured 
by  a  mortgage  on  the  Waterworks,  franchise, 
contracts,  etc.,  though  they  purchase  in  good 
faith,  acquire  no  rights,  as  against  the  city, 
which  will  deprive  it  of  a  right  to  rescission  of 
the  contract,  to  which  it  would  have  been  enti- 
tled as  against  S.  or  his  assigns,  since  they  pur- 
chased the  bonds  knowing  that  the  city  was  not 
a  party  to  them,  and  that  thev  were  subject  to  a 
continuing  compliance  with  the  terms  oi  the  or- 
dinance, of  which  they  were  bound  to  take 
notice. — ^Id. 

A  city  by  ordinance  mnted  a  franchise  to 
S.  and  his  assigns  for  80  years  to  construct 
and  maintain  waterworks.  The  ordinance  pro- 
vided that  the  water  supplied  should  be  good, 
and  uncontaminated  by  sewage,  the  works  to  be 
of  a  certain  capacity,  and  sufficient  to  supply 
all  the  water  required  by  the  city  and  its  in- 
habitants, and  further  provided  for  a  test  of 
their  capadty  on  completion.  Such  test  was 
made,  and  the  city  passed  a  resolution  accepting 
the  works,  and  reciting  that  they  had  bc^en  com- 
pleted according  to  contract,  and  the  required 
test  successfully  made.  Held,  that  the  accept- 
ance covered  only  the  construction  of  the  works, 
and  did  not  deprive  the  city  of  its  right  to  a 
rescission  of  the  contract  in  case  S.  or  his  as- 
signs thereafter  failed  to  comply  with  the  stipu- 
*  lations  in  the  ordinance  as  to  the  quantity  and 
quality  of  the  water  to  be  supplied ;  such  stipu- 
lations being  conditions  precedent  to  the  con- 
tinuing right  to  the  franchise.— Id. 


I  ^=»102.  Risrhts  la  streets  and  otkar  p«¥- 
lle  places* 

See  48  Cent  Dig.  Waters.  |  279. 

A  contract  granting  to  a  water  company 
the  privilege  of  laving  its  mains  in  the  streets, 
with  a  covenant  by  the  town  to  pay  hydrant 
rentals,  is  to  be  strictly  construed  in  favor  of 
the  public,  and  therefore  not  taken  as  an  exclu- 
sive grant.— Long  Island  Water-Supply  Co.  v. 
City  of  Brooklyn,  17  S.  Ct  718,  166  U.  S.  685. 
41  L.  Ed.  1165. 

The  privilege  of  using  city  streets  for  water 
supply  in  cities  having  no  municipal  plant, 
granted  by  Const.  Cal.  art.  11,  {  10,  subject  to 
the  rights  of  the  municipality  to  regulate  the 
charges,  coupled  with  the  duties  imposed  by  ar- 
ticle 14,  jK  1,  2,  and  St.  Cal.  1881,  pp.  54,  55, 
§{  1,  7,  o,  upon  the  municipality  to  fix  water 
rates  annually  does  not  import  a  contract  that 
the  owner  of  the  plant  shall  not  be  subject  to 
competition  from  a  public  source. — Madera  Wa- 
terworks V.  City  of  Madera,  33  S.  Ct.  571,  228 
U.  S.  454,  57  L.  Ed.  915,  affirming  decree  (C. 
C.)  186  F.  281. 

A  municipal  grant  of  the  right  to  occupy 
city  streets  for  a  water  distributing  system 
when  accepted  by  the  grantee  is  a  substantial 
property  right.— Boise  Artesian  Hot  &  Cold 
Water  Co.  v.  Boise  City,  33  S.  Ct  0a7,  230  U. 
S.  84.  57  L.  Ed.  1400. 

A  municipal  grant  to  individuals  for  an  in- 
definite term  of  the  right  to  lay  in  the  city 
streets  and  to  repair  the  pipes  of  a  water-dis- 
tributing system,  if  affected  by  Rev.  St  Idaho 
1887,  I  2710,  prohibiting  corporations  from  sup- 
plying a  city  with  water  without  municipal 
assent,  and  which  provides  that  no  contract 
must  be  made  for  a  term  exceeding  50  years,  is 
not  thereby  ineffective,  but  is  limited  to  a  term 
of  50  years.— Id. 


^=S9104.  Mains,    pipes,     aad    appliances 
for  distribution. 

See  48  Gent  Dig.  WaUrs,  S  280. 

Requiring  a  water  company  to  bear  the 
cost  of  making  service  connections  held  con- 
8titutional.^l912)  Consumers*  Co.  ▼.  Hatch, 
32  S.  Ct.  465.  224  U.  S.  148,  56  L.  Ed.  703,  af- 
firming judgment  (1900)  Hatch  v.  Consumers* 
Co.,  104  P.  670.  17  Idaho,  204. 

^=9200.  Snpplj  to  mnnioipalitiea.      • 

See  48  Cent  Dig.  Waters.  S  274. 

The  continuing  character  of  a  waterworks 
company's  contract  obligation  to  furnish  an  ade- 
quate supply  of  wholesome  water  is  not  met 
b^  showing  that  such  a  supplv  has  beoi  fur- 
nished at  times,  or  that,  at  the  time  of  com- 
pletion of  the  works,  the  company  was  able  to 
carry  out  its  contract,  nor  is  nonperformance 
excused  by  the  occurrence  of  conditions  which 
are  likely  to  happen  in  a  climate  of  long,  dry 
summers. — (1910)  City  of  Columbus  ▼.  Mercan- 
tile Trust  &  Deposit  Company  of  Baltimore. 
31  S.  Ct  105,  218  U.  S.  645,  54  L.  Ed.  lliKi. 
reversing  decree  (C.  C.  1908)  Mercantile  Trust 
&  Deposit  Co.  of  Baltimore  v.  Columbus,  161 
F.  135.     . 

The  acceptance  by  a  municipality  and  its 
people  of  improved  conditions  in  a  waterwoiks 
system,  resulting  from  complaints,  does  not 
estop  the  municipality  to  rescind  the  contract 
with  the  waterworks  company  for  a  breach  of 
its  contract  obligation  to  furnish  an  adequate 
supply  of  wholesome  water,  unless  such  im- 
proved conditions  result  in  the  continuous  main- 
tenance thereafter  of  such  a  supply.— Id. 

The  maxim  that  '*he  who  seeks  equity  niast 
do  equity"  does  not  justify  a  court  m  denying 
to  a  municipality  rescission  under  its  cro»- 
bill  of  a  contract  with  a  waterworks  company 
which  the  latter  has  broken  by  failing  to  main- 
tain a  continuous  and  adequate  supply  of  whole- 
Igome   water,   and   in   affirmatively   restraining 
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the  municipality  from  eBtablisliing  its  own 
system  unless  it  shall  do  equity  to  the  bond- 
holders of  the  waterworks  company  by  purchas- 
ing the  usable  parts  of  the  waterworks  system. 
— Id. 

A  municipality  has  the  right  to  treat  a 
contract  with  a  waterworks  company  as  ter- 
minated by  the  tatter's  breach  of  its  contract 
obligation  to  furnish  a  continuous  adequate  sup- 
ply of  wholesome  water. — Id. 

The  municipality  cannot  claim  that  a  water 
company  is  obliged  to  furnish  free  water  for  fire 
purposes,  where  a  charge  for  such  water  is  in- 
cluded in  the  schedule  of  water  rates  established 
by  water  commissioners  conformably  to  Rev. 
Codes  Idaho,  |  2839.— Boise  Artesian  Hot  & 
Cold  Water  Co.  ▼.  Boise  City,  83  S.  Ct.  ©97,  230 
U.  S.  84.  57  li.  Ed.  1400. 

A  finding  of  the  existence  of  a  contract  be- 
tween a  city  and  a  water  company  as  to  the 
supply  of  water  for  fire  purposes  is  sustained 
by  evidence  that  a  schedule  of  water  rates  for 
such  supply,  adopted  under  Rev.  Codes  Idaho, 
S  2839,  had  been  reported  to  the  city  by  the 
commissioners  and  the  city  had  paid  the  rates 
and  used  the  water  after  it  had  notified  the 
water  company  that  it  would  pay  no  further 
bills  for  such  service,  and  the  water  company 
continued  to  maintain  its  service  for  fire  pur- 
poses.— Id. 

^=>203.  Water  rents  and  otiier  charges. 

See   48  Cent    Dig.   Waters,   iS   289-299;     86   Cent 
Dig.  Mtg.  S  324. 

Courts  will  not  interfere  with  the  collec- 
tion of  rates  established  under  legislative  sanc- 
tion, unless  they  are  so  plainly  and  palpably 
unreasonable  as  to  make  their  enforcement 
equivalent  to  Uie  taking  of  property  for  public 
use  without  such  compensation,  as,  under  all 
the  circumstances,  is  just,  both  to  the  owner 
and  the  public. — San  Diego  Land  &  Town  Co. 
V.  City  of  National  aty.  19  S.  Ct  804,  174  U. 
S.  739,  43  L.  Ed.  1154,  affirming  decree  (C.  C.) 
74  F.  79. 

A  contention  that,  in  ascertaining  whether 
water  rates  are  just,  the  court  should  take  into 
consideration  the  cost  of  the  plant,  the  cost  per 
annum  of  operating  the  plant,  including  inter- 
est on  money  borrowed,  and  reasonably  neces- 
sary to  be  used  in  constructing  the  same,  the 
annual  depreciation  from  use  oc  the  plant,  and 
a  fair  profit  over  and  above  such  charges  for 
services,  is  defective  in  not  requiring  the  real 
value  of  the  property  and  the  fair  value  in 
themselves  of  the  services.  Just  compensation 
is  a  fair  return  upon  the  reasonable  value  of 
the  property  at  the  time  it  is  being  used  by  the 
public-^Id. 

Const.  Cal.  art.  14,  {  1,  requiring  water 
rates  to  be  fixed  by  the  legislative  bodies  of 
municipalities  by  ordinance  in  February  and 
July  of  each  year,  and  Act  Cal.  March  7,  1881, 
i  2,  making  it  the  duty  of  such  bodies' at  least 
30  days  prior  to  January  15th  of  each  year  to 
obtain  from  water  companies  a  detailed  state- 
ment showing  the  names  of  rate  payers,  the 
amount  paid  by  each  during  the  preceding  year, 
and  all  revenue  derived  from  all  sources  and 
expenditures  for  supplying  water,  dispense  with 
necessity  of  a  formal  notice  to  parties  interest- 
ed as  to  the  day  on  which  the  rates  are  to  be 
fixed.— Id. 

Sufficient  provision  for  a  hearing  as  to  the 
fixing  of  water  rates  is  made  by  Act  CaL  March 
7,  1881,  I  2,  making  it  the  duty  of  the  legisla- 
tive bodies  of  municipalities  to  require  water 
companies  at  least  30  days  before  January  15th 
of  each  year  to  furnish  detailed  statements 
showing  the  names  of  rate  payers,  amount  paid 
by  each  during  the  preceding  year,  and  all  rev- 


enue derived  from  all  sources  and  expenditures 
for  supplying  water.— Id. 

Where,  prior  to  the  passage  of  an  ordi- 
nance fixing  water  rates  by  a  municipality,  the 
water  company,  under  Act  Cal.  March  7,  1881. 
was  required  to  make  a  detailed  statement  of 
its  business  and  financial  condition,  and  the 
subject  of  rates  was  considered  in  conferences 
between  the  local  authorities  and  the  officers  of 
the  water  company,  it  will  be  presumed  that 
the  case  of  the  water  company  as  to  the  justice 
of  the  rates  fixed  was  fully  considered  before 
the  ordinance  fixing  the  rate  was  passed. — Id. 

Losses  to  a  water  company  arising  from 
the  distribution  of  water  to  consumers  outside 
of  the  city  are  not  to  be  considered  by  a  mu- 
nicipality in  fixing  the  rates  of  a  water  com- 
pany, only  a  part  of  whose  system  is  within  the 
municipality.— Id. 

Reservation  by  a  city,  in  a  lease  of  its  wa- 
terworks, of  the  right  to  regulate  rates,  pro- 
vided they  be  not  reduced  below  the  then  ex- 
isting rates,  must,  if  valid,  be  deemed  to  be 
a  limitation  upon  the  right  of  the  city  as  a  mu- 
nicipality to  regulate  water  rates,  and  not  a 
mere  granting  back  by  the  lessees  of  the  right 
of  the  city  in  its  proprie^tary  capacity  only. 
Judgment,  Los  Angeles  City  Water  Co.  v.  City 
of  Los  Angeles  (C.  C.)  88  F.  720,  affirmed.— 
City  of  Los  Angeles  v.  Los  Angeles  City  Wa- 
ter Co.,  20  S.  Ct  736,  177  U.  S.  558,  44  U  Ed. 
886. 

A  water  company  is  not  estopped  to  con- 
test the  constitutionality  of  a  city  ordinance 
fixing  its  water  rates  at  a  rate  in  violation  of 
a  provision  in  a  contract  between  the  city  and 
the  grantors  of  the  company,  merely  because 
for  15  years  it  has  collected  the  rates  establish- 
ed by  similarly  objectionable  ordinances,  where 
it  has  annually  protested  against  the  city's  con- 
duct.—Id. 

The  power  of  a  water  company  to  Increase 
its  annual  water  rates,  in  the  absence  of  any 
attempt  by  the  board  of  supervisors  to  fix  such 
rates,  is  not  precluded  by  Act  Cal.  1885,  |§  5, 
8,  giving  the  supervisors  power  to  fix  such  rates, 
and  providing  that  until  so  established,  or  after 
they  shall  have  been  abrogated  by  the  board  of 
supervisors,  "the  actual  rates  established  imd 
collected"  by  those  who  furnish  water  shall  be 
deemed  and  accepted  as  the  legal  established 
rates  thereof.  Decree,  Lanning  v.  Oilbome  (C. 
C.)  76  F.  319,  affirmed.— Osborne  v.  San  Diego 
Land  &  Town  Co.  of  Maine,  20  S.  Ct  860,  178 
U.  S.  22,  44  L,  Jld.  961. 

The  annual  rates  for  water  as  first  fixed 
are  not  made  irrevocable  by  a  contract  for  the 
sale  of  water  rights  for  a  fixed  sum,  providing, 
in  addition,  for  the  payment  of  annual  rates, 
to  *'be  fixed  by  the  party  of  the  first  part  [the 
water  company]  as  allowed  by  law." — ^Id. 

The  court  will  not  fix  the  amount  of  water 
rates  on  holding  that  the  rates  charged  are 
unreasonable,  but,  under  Act  Cal.  1885,  resort 
must  first  be  had  to  the  bod^  designated  by  the 
law  to  fix  proper  rates,  which  is  the  board  of 
supervisors. — Id. 

An  ordinance  granting  an  exclusive  fran- 
chise to  a  water  company,  with  the  right  to 
use  streets,  requiring  the  municipality  to  pay 
certain  rentals,  and  binding  the  grantee,  among 
other  things,  to  furnish  an  adequate  supply  of 
water,  does  not  give  a  contract  right  to  charge 
the  rates  named  in  the  ordinance  for  the  whole 
period  of  the  franchise  by  virtue  of  a  provision 
that  the  grantee  *'shall  charge  the  following 
annual  rate  to  consumers  of  water  during  the 
existence  of  this  franchise,"  as  this  is  merely 
a  regulation  of  the  right  to  charge  rates,  and 
<^oes  not  amount  to  a  stipulation  that  no  other 
regulation  will  be  made  during  the  term  of  the 
franchise.    Judgment  53  N.  E.  363,  178  lU.  571, 
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affirmed.~Roger8  Park   Water  Co.  v.   Fergus, 
21  S.  Ct.  490.  180  U.  S.  624.  45  L.  Ed.  702. 

A  contract  concerning  governmental  func- 
tions, such  as  one  which  affects  the  right  of 
a  city  to  regulate  rates  of  a  water  company, 
must  be  strictly  construed;  and  such  functions 
cannot  be  held  to  have  been  stipulated  away  by 
doubtful  or  ambiguous  provisions. — Id. 

The  power  of  a  city  to  fix:  water  rates,  con- 
ferred by  the  Illinois  statutes  of  1872,  became 
a  condition  of  privileges  thereafter  granted  to 
water  companies.— Freeport  Water  Co.  v.  City 
of  Freeport.  21  S.  Ct.  493,  180  U.  S.  587,  45  L. 
Ed.  679,  affirming  judgment  57  N.  E.  862,  186 
111.  179;  Danville  Water  Co.  v.  City  of 'Dan- 
ville, 21  S.  Ct.  505,  180  U.  S.  619,  45  I..  Ed. 
696,  affirming  judgment  57  N.  B.  1129,  1^6  111. 
326. 

Municipal  corporations  may  be  invested  by 
statute  with  the  power  to  bind  themselves  by 
an  irrevocable  contract  not  to  regulate  water 
rate8.~Id. 

A  contract  giving  a  water  company  the 
right  to  charge  certain  rates  for  30  years  with- 
out interference  by  new  ordinances  changing 
rates  is  not  authorized  by  Act  111.  April  9,  1872. 
empowering  cities  and  villages  to  contract  with 
such  companies  for  a  supply  of  water  for  pub- 
lic use  for  a  period  not  exceeding  80  years,  and 
Act  111.  April  10,  1872.  empowering  such  mu- 
nicipalities to  authorize  persons  or  private  cor- 
porations to  construct  and  maintain  waterworks 
'*at  subh  rates  as  may  be  fixed  by  ordinance 
and  for  a  period  not  exceeding  30  years."  sinde. 
under  the  rule  requiring  strict  construction  of 
such  grants,  the  clause  "for  a  period  not  exceed- 
ing 30  vears"  qualifies  the  words  "'construct  and 
maintam,"  but  does  not  qualify  the  words  **at 
such  rates  as  may  be  fixed  by  ordinance." — ^Id. 

A  municipality  is  not  precluded  from  ex- 
ercising the  power  to  fix  and  regulate  water 
rates,  conferred  upon  it  as  a  city  of  the  third 
class  by  Act  Ky.  June  14,  1893.  p.  1073.  c.  222. 
I  29  (Ky.  St.  1899,  i  3290),  by  the  provisions 
of  a  prior  municipal  ordinance  granting  the 
right  to  construct  waterworks,  which  gave  the 
grantee  "tK>wer  and  authority  to  make  and  en- 
force, as  a  part  of  the  condition  upon  which  it 
will  supply  water  to  its- consumers,  all  needful 
rules  and  regulations  not  inconsistent  with  the 
law,  or  provil&ons  of  this  ordinance."— City  of 
Owensbovo  v.  Owensboro  Waterworks  Co.,  24 
S.  Ct  82,  191  U.  S..  358,  48  L.  Ed.  217. 

The  power  to  regulate  the  rates  at  which 
water  shall  be  furnished  to  consumers  in-  a  mu- 
nicipality whether  furnished  by  private  persons 
or  by  Uie  municipality  itself,  was  included  in 
th6  authority  conferred  by  Act  Ky.  June  14, 
1893,  p.  1073,  c.  222,  §  29  (Ky.  St.  1899,  » 
3290),  on  a  city  of  the  third  class,  to  provide 
the  city  and  its  inhabitants  with  water  service 
by  contract  or  by  works  of  its  own,  and  to 
make  regulations '  for  the  management  thereof, 
and  to  fix  and  regulate  the  prices  to  consumers. 
—Id. 

The  decision  of  a  state  court  that  a  munici- 
pality could  not,  by  a  contract  with  a  water 
company,  deprive  itself  of  the  right  to  establish 
reasonaDie  maximum  water  rates.*  conformably 
to  a  state  statute  adopted  to  carry  into  effect 
a  provision  of  the  state  Constitution  in  force 
wh^  the  contract  was  made,  which  invests  the 
Legislature  with  full  power  to  pass  laws  to 
correct  abuses  and  prevent  excessive  charges 
by  "persons  and  corporations  engaged  as  com- 
mon carriers  in  transporting  persons  and  prop- 
erty, or  performing  other  services  of  a  public 
nature,"  and  declares  that  the  Legislature  "shall 
provide  for  enforcing  such  laws  by  adequate 
penalties  or  forfeitures."  is  not  so  clearly  erro- 
neous as  to  require  reversal  on  a  writ  of  error 
from  the  Supreme  Court  of  the  XTnitcd  States. 
'  Judgment  30  So.  174,  47  Fla.  338,  affirmed.— 
Tampa  Waterworks  Co.  v.  City  of  Tampa,  20 
S.  Ct.  23,  199  U.  H.  241.  50  L.  Ed.  170. 


A  contract  with  a  waterworks  company, 
fixing  maximum  water  rates  to  private  consum- 
ers for  30  years,  which,  unless  so  grossly  un- 
reasonable as  to  suggest  fraud  or  corruption, 
is  binding,  and.  as  such,  is  protected  against 
impairment  by  the  contract  clause  of  the  federal 
Constitution,  could  be  made  by  the  city  of 
Vicksburg  under  the  authority  of  Laws  Miss. 
1886,  p.  695,  c.  358,  {  5,  empowering  it  to 
provide  for  the  erection  and  maintenance  of  a 
system  of  waterworks  to  supply  that  city  with 
water,  and,  to  that  end,  to  contract  with  a  par- 
ty or  parties  who  shall  build  and  operate  water- 
works.—City  of  Vicksburg  v.  Vicksburg  Water- 
works Co..  27  S.  Ct.  762,  206  U.  S.  496,  51  U 
Ed.  1155. 

A  deduction  for  depreciation  for  use  must 
be  made  from  estimatecl  costs  of  reproducing 
waterworks  plant  when  determining  its  pres- 
ent value  to  test  the  reasonableness  of  rates 
fixed  by  ordinance.— City  of  Knoxville  v.  Knox- 
ville  Water  Co.,  29  S.  Ct  148^  212  U.  S.  1,  53 
U  Ed.  371. 

Capitalization  is  no  guide  to  present  value 
of  tangible  property  of  a  waterworks  company 
objecting  to  rates  nxed  by  municipal  ordinance^ 
where  all  common  and  preferred  stock  was  is- 
sued under  construction  contracts  for  an  amount 
greatly  in  excess  of  the  true  value  of  the  proper- 
ty.—Id. 

Depreciation  of  the  original  part  and  impair- 
ment in  value  of  the  parts  which  exist  cannot 
be  added  to  the  present  value  of  the  surviving 
parts  in  determining  the  value  of  the  tangible 
property  of  a  waterworks  company  when  test- 
ing reasonableness  of  rates  fixed  by  ordinance. 
-Id. 

The  aosence  of  any  requirement  in  a  dlunici- 
pal  ordinance  fixing  water  rates  that  the  water- 
works company  shall  continue  to  give  a  discount 
for  prompt  payment  must  be  taken  into  consid-' 
eration  when  determining,  for  the  purpose  of 
testing  the  reasonableness  of  such  rates,  the  re- 
duction in  the  company's  income  which  will  be 
produced  by  the  enforcement  of  such  ordinance* 
—Id. 

The  net  income  of  a  waterworks  company 
during  the.  years  succeeding  the  passage  of  a 
municipal  ordinance  fixing  maximum  water 
rates,  which  has  never  been  enforced,  should  be 
considered  by  the  courts  in  determining  the  rea» 
sonableness  of  such  rates. — ^Id. 

The  courts  should  not  enjoin  the  enforce- 
ment of  a  municipal  ordinance  fixing  maximum 
water  rates  on  the  ground  that  such  ordinance 
is  invalid  under  Const.  U.  S.  Amend.  14,  as. 
confiscatory,  unless  the  ccmfiscation  is  clearly  ap- 
parent—Id. 

^s»204.  Injiiries  laddeBt  to  rapply  mm- 
use.. 

See  48  Cent    Dig.   Waters,   iS  800-303* 


— -  Insnilloieiioy  of  supply. 

See  48  Cent.  Dig.  Watera,  fi  801. 

A  contract  by  a  city  with  a  water  company 
for  a  water  supply  will  not  sustain  action 
against  the  company  for  breach  of  contract  to 
furnish  water  for  fire  protection,  brought  by  a 
taxpayer.- German  Alliance  Ins.  Co.  ▼.  Home 
Water  Supply  Co.,  33  S.  Ct  32.  226  U.  S.  220, 
57  L.  Ed.  195,  42  L.  R.  A.  (N.  S.)  1000.  aflirm- 
ing  judgment  174  F.  764,  09  C.  C.  A.  258. 

An  action  ex  delicto  cannot  be  maintained 
against  a  water  company  by  a  taxpayer  whose 
property  is  destroyed  by  failure  to  furnish  wa- 
ter for  fire  protection  under  its  contract  with  a 
municipality.— Id. 

(B)  IRRIGATION  AND  OTHER  AGRICUIr 
TURAL  PURPOSES. 

Appointment  of  water  commissioners,  encroach- 
ment on  executive  power,  see  Constitutionai 
Law,  .C(=p72..  •  .  .    _. 
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C=»257 


Condemnation  of  property  for  irrigation  purpos- 
es, see  Eminent  Domain,  ^s»29. 

Delegation  of  legislative  power  b^  submitting 
question  of  organization  of  district  to  voters, 
see  Constitutional  Law,  ^=»65. 

Due  process  of  law,  see  Constitutional  Law,  ^s^ 
290. 

Persons  concluded  by  judgment,  see  Judgment, 
^s»677. 

^=»213.  Nature  and  eztemt  of  riffht  to 
water  la  s^n®'^ 

€ee  4$  Gent  Dig.  Waters,  S  804. 

The  respective  rights  of  the  states  of  Kan- 
sas and  Colorado  in  regard  to  the  flow  of  wa- 
ter in  the  Arkansas  river  is  not  subordinate  to 
any  supposed  superior  right  on  the  part  of  the 
national  government  to  control  the  whole  sys- 
tem of  the  reclamation  of  arid  lands,  since  the 
reclamation  of  arid  lands  is  not  one  of  the  pow- 
ers granted  to  the  general  government— State  of 
Kansas  v.  SUte  of  Colorado,  27  S.  Ct  655,  206 
U.  S.  46,  51  L.  Ed.  956. 

d      statatory 


^=»216.   Conatitiitional 
proTisions* 

48  Cent  Dig.  Waters,  8  806. 


Acts  1895,  p.  21,  c.  21  (Rev.  St  1895,  tit 
60,  c.  2),  authorizing  the  organization  of  irri- 
gation corporations,  and  giving  them  power  of 
eminent  domain,  and  providing  that  the  act 
shall  apply  to  those  portions  of  the  state  in 
which,  by  reason  of  insufficient  or  irregular  rain- 
fall, irrigation  is  beneficial  for  agricultural  pur- 
poses, does  not  render  the  act  void  for  indef- 
initeness  as  to  the  territory  to  which  it  applies. 
Judgment  (1905)  86  S.  W.  11.  98  Tex.  494, 107 
Am.  St  Rep.  640,  affirmed. — Borden  v.  Tres- 
palacios  Rice  &  Irrigation  Co.,  27  S.  Ct.  785, 
204  U.  S.  667,  51  L.  Ed.  671. 

^=9223.  Irrigation  dlatriota. 

See  48  Cent  Dls.  Waters.  SS  816-820. 


Prooeedlnsa    for    orsaniaa- 

tlon. 

Bee  48  Cent  Dig.  Waters,  S  317. 

St.  Cal.  1887,  as  amended  in  1889  and  1891, 
provides  that  landowners  desiring  the  formation 
of  an  irrigation  district  shall  present  to  the 
board  of  supervisors  of  the  county  in  which  the 
lands  to  be  included,  or  the  greater  part  thereof, 
are  situated,  a  petition  signed  by  50,  or  a  ma- 
jority, of  the  landowners  in  the  proposed  dis- 
trict, which  petition^  together  with  a  notice  of 
the  time  of  the  meeting  at  which  it  will  be  pre- 
sented, shall  have  been  published  in  some  news- 
paper of  the  countv  at  least  two  weeks  before 
its  presentation;  that  the  board  of  supervisors 
shall  then  **hea,r  the  same,  and  may  adjourn 
such  hearing  from  time  to  time,  *  *  *  and 
on  the  final  hearing  may  make  such  changes  in 
the  proposed  boundaries  as  they  may  find  to  be 
proper*'  ;  and  that  the^  shall  not  include  in  the 
district  any  lands  which,  in  the  judgment  of 
the  board,  will  not  be  benefited  by  irrigation  by 
the  system  to  be  used  in  the  district  Held, 
that  these  provisions  give  the  persons  interested 
in  the  proposed  improvement  the  right  to  appear 
before  the  board  and  contest  the  facts  upon 
which  the  petition  is  based,  and  the  fact  of  ben- 
efit to  any  particular  land  included  in  the  de- 
scription oi  the  proposed  district.— Fallbrook 
Irrigation  Dist  v.  Bradley,  17  S.  Ct.  56.  164  IJ. 
S.  112.  41  L.  Ed.  369.  reversing  judgment  Brad- 
ley V.  Fallbrook  Irrigation  Dist  (C.  C.)  68  F. 
948. 

^=9226*  —  Territorial  extent,  a^d  an- 
nexation or  inelnaion  of  land. 

See  48  Cent  Dig.   Waters,  S  818. 

A  statute  providing  that  the  land  to  be  in- 
cluded in  an  irrigation  district  shall  be  suscepti- 
ble of  one  mode  of  irrigation  from  a  common 


source,  and  by  the  same  system  of  work^,  and 
isuch  that  it  may  be  benefited  by  the  system  of 
irrigation  used  in  such 'district,  sufficiently  speci- 
fies the  character  of  the  land  to  be  included. — 
Fallbrook  Irrigation  Dist.  v.  Bradley,  17  S.  Ct. 
56,  164  U.  S.  112.  41  L.  Ed.  369,  reversing 
judgment  Bradley  v.  Fallbrook  Irrigation  Dist. 
(C.  C.)  68  F.  948. 

Where  a  statute  provides  that  the  board  of 
supervisors,  after  hearing  the  petition  for  the 
formation  of  an  irrigation  district,  shall  exclude 
therefrom  any  lands  which  will  not,  in  the  opin- 
ion of  the  board,  be  benefited  by  the  svstem  of 
irrigation  to  be  used,  the  inclusion  of  certain 
lands  after  an  opportunity  for  such  hearing  is 
of  itself  a  determination  that  they  will  be  ben- 
efited by  the  proposed  irrigation.— Id. 

A  provision  that  no  land  shall  be  included  in 
an  irrigation  district,  except  such  as  may  be 
benefited  by  the  system  of  irrigation  used  in  that 
district,  means  that  the  land  must  be  such  that 
it  may  be  substantially  benefited.  It  is  not  suf- 
ficient that  such  irrigation  creates  an  opportu- 
nity thereafter  to  use  the  land  for  a  new  kind 
of  crop,  while  not  substantially  benefiting  it  for 
the  cultivation  of  the  old  kind,  which  it  had  pro- 
duced in  reasonable  quantities,  and  with  ordi- 
nary certainty,  without  the  aid  of  irrigation. 
-Id. 


— *  AMeaamenta,   and   lien   and 
enforeement  thereof. 

See  48  Cent  Dig.  Waters,  8  820. 

The  interpretation  of  Reclamation  Act  June 
17,  1902,  by  Secretary  of  the  Interior  and  by 
Congress  in  Acts  March  6,  1906,  and  March  i, 
1907,  removes  any  doubt  that  the  irrigable  lands 
may  be  assessed  with  the  annual  cost  of  mainte* 
nance  and  operation  under  the  authority  confer- 
red on  the  Secretary  of  the  Interior.— Swigart  v. 
Baker,  33  S.  Ct  645,  229  U.  S.  187,  57  L.  Ed. 
1143,  reversing  decree  Baker  v.  Swigart,  199  F. 
865,  118  C.  C.  A.  313, 

^s=>257.  Tolla  and  otiier  oluirsea  for  cra- 
ter. 

See  48  Cent  Dig.  Waters.  S  812. 

The  price  which  a  waterworks  plant  brought 
on  foreclosure  is  evidence  which  a  board  of 
supervisors  when  regulating  water  rates  may 
take  into  consideration  in  estimating  the  value 
of  the  plant,  on  which  the  water  company  is 
entitled  to  a  fair  return  from  its  rates.  De- 
cree (C.  C.)  110  F.  702,  affirmed.— San  Diego 
Land  &  Town  Co.  v.  Jasper,  23  S.  Ct.  571,  18l> 
U.  S.  439.  47  L.  Ed.  892. 

The  depreciation  in  value  of  a  waterworks 
plant,  and  in  the  value  of  the  services  rendered 
to  consumers,  due  to  a  diminution  in  the  water 
supply  from  a  long-continued  drought  from 
which  the  surrounding  country  has  suffered 
since  the  passage  of  an  ordinance  regulating 
water  rates,  may  be  considered  in  determining 
the  reasonableness  of  such  rates. — Id. 

Irrigation  rates  established  by  a  board  of 
supervisors  are  not  necessarily  unreasonable  be- 
cause they  will  only  yield  a  full  return  on  the 
total  value  of  the  plant  when  the  water  com- 
pany shall  serve  the  entire  area  which  its  sys- 
tem will  supply.— Id. 

The  yaluafion  of  a  waterworks  plant  for 
purposes  of  taxation  may  be  considered  by  the 
courts  in  determining  the  reasonableness  of  wa- 
ter rates  as  fixed  by  a  board  of  supervisors — 
especially  where  such  valuation  was  sworn  to 
by  officers  of  the  water  company.— Id. 

So  long  as  a  board  of  supervisors  defends 
a  suit  to  have  water  rates  fixed  by  them  declar- 
ed void  for  unreasonableucss,  there  is  a  suffi- 
cient party  respondent  to  enable  the  court  to 
consider  the  merits  of  the  controversy,  notwith- 
standing the  default  of  those  who  set  in  motion 
the  proceedings  before  the  board. — Id, 
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Assumini?  that  a  contract  exemption  from 
the  reduction  by  a  board  of  supervisors  of  wa- 
ter rates  below  a  certain  point  was  created  in 
favor  of  the  company  organized  under  St.  CaL 
1853,  p.  87^  as  amended  by  St.  1862,  p.  540, 
by  the  provisions  of  section  3  of  the  latter  act, 
the  lei^slature,  in  the  exercise  of  its  reserved 
power  to  alter  or  repeal,  conferred  by  Const. 
Cal.  1849,  art  4,  S  31,  still  could  enact  the  pro- 
visions of  St.  1885,  p.  95,  I  5,  authorizing  the 
supervisors  to  reduce  the  rates  to  not  less  than 
6  nor  more  than  18  per  cent,  upon  the  then 
value  of  the  property  actually  used  in  supply- 
ing water  to  the  public.  Judgment  (C.  O.)  San 
Joaquin  &  K.  R.  Canal  &  Irrigation  Co.  v.  Stan- 
islaus County,>113  F.  930,  reversed. — Stanis- 
laus County  V.  San  Joaquin  &  K.  R.  Canal  & 
Irrigation  Co.,  24  S.  Ct  241.  192  U.  S.  201,  48 
L.  Ed.  406. 

No  contract  that  the  state  would  not  there- 
after authorize  boards  of  supervisors  tb  reduce 
water  rates  so  as  to  yield  to  the  stockholders 
less  than  1^  per  cent,  per  month  on  the  cap- 
ital actually  invested  bv  a  corporation  organ- 
ized under  St.  CaL  1853,  p.  87,  as  amended  by 
St  1862,  p.  540,  was  created  by  the  provision 
of  section  3  of  the  latter  act,  that  ever^  such 
company  should  have  power  to  establish  its 
rates,  which  should  be  subject  to  regulation  by 
the  appropriate  board  of  supervisors,  but  should 
not  be  reduced  by  them  below  that  point. — Id. 

Failure  of  irrigation  company  to  offer  evi- 
dence as  to  its  water  rights  before  board  of  su- 
pervisors by  whom  its  rates  are  fixed  does  not 
estop  it  to  assert  that  the  value  of  such  water 
rights  were  not  taken  into  account,  where  su- 
pervisors contend  that  it  is  entitled  to  no  com- 
pensation therefor.— San  Joaquin  &  Kings  River 
Canal  &  Irrigation  Co.  v.  Stanislaus  County,  34 
S.  Ct  652,  233  U.  S.  454,  58  L.  Ed.  1041,  re- 
versing decree  (C.  C.)  Same  v.  Stanislaus  Coun- 
ty, 191  F.  875. 

The  right  of  an  irrigation  company  as 
against  riparian  proprietors  to  withdraw  the  wa- 
ter from  its  canals  must  be  included  in  the  valu- 
ation of  its  property  in  determining  whether  the 
water  rates  fixed  by  county  supervisors  would 
yield  the  6  per  cent  return  to  which  the  com- 
pany is  entitled  under  Act  Cal.  March  12,  1885 
(St  1885,  p.  95),  empowering  the  boards  to  fix 


the  rates  notwithstanding  Const  Cal.  1879,  pro- 
viding that  water  appropriated  for  sale  is  appro- 
priated to  a  public  use.— Id. 

(C)  MINING,  MECHANICAL.  AND  MANU- 
FACTURING PURPOSES. 

^=s>271.  Water     or     water-power     eoB- 
piuilea. 

A  court,  in  considering  an  act  of  a  state 
legislature  incorporating  water-power  compa- 
nies, should  not  adopt  such  a  construction  there- 
of as  would  prevent  the  state  from  ever  after  us- 
ing the  waters  of  the  stream  for  public  or  mu- 
nicipal purposes,  without  making  compensation 
to  such  water-power  companies,  unless  the  leg- 
islative intent  is  beyond  doubt — St.  Anthony 
Falls  Water-Power  Co.  v.  Board  of  Water 
Com'rs  of  City  of  St  Paul,  Minn.,  18  S.  Ct 
157,  168  U.  S.  349.  42  L.  Ed.  497. 

^3>277*   Acquisition     of     "water     ris^ts, 
and  righta  incident  thereto. 

See  48  Cent.  Dig.  Waters,  S  327. 

A  preliminary  contract  for  sale  by  a  riparian 
owner  of  a  water  power  concession  after  an  at- 
tempted forfeiture  by  the  public  authorities,  and 
the  lands  and  options  to  be  used  with  the  con- 
cession, reciting  a  petition  for  a  new  concession, 
entitles  a  person,  to  whom  the  owner  had  con- 
tracted to  give  a  10  per  cent  interest  for  his 
services,  to  receive  such  commission  though 
the  new  concession  provided  that  it  should  not 
be  deemed  a  recognition  of  anv  previous  grant 
and  though  the  sale  would  not  have  taken  place 
without  a  confirmatioli  or  regrant  of  the  con- 
cession.—Valdes  V.  Larrinaga,  34  S.  Ct  750, 
233  U.  S.  705,  58  L.  Ed.  1163. 

X.   lOE. 

[No  paragraphs  or  references  in  this  Digest    But 
see  48  Cent  Dig.  Waters,  Sfi  332-337.] 

WAYS. 

Public  ways,  see- 
Highways. 
Municipal  Corporations,  4=s>664-686. 


WEAPONS. 


-  Scope-Note. 

[INCI^UDES  right  to  bear  arms  In  self-defense  or  In  defense  of  the  state;  regulation 
of  manufacture,  dealing  in,  and  use  of  weapons ;  liabilities  for  injuries  therefrom  caaseil 
by  negligence ;  and  offenses  of  having  or  carrying  weapons  concealed  or  in  any  other  man- 
ner prohibited,  pointing  or  shooting  firearms,  etc.,  not  constituting  any  other  distinct  of- 
fense. 

[For  related  matters  under  other  topics,  see  orees-referenees  fellowing.] 

CrosS'References, 


Due   process  of  law,  see  Constltational  Law, 

«=>278. 
Equal    protection   of   laws,   see   Constitutional 

Law,  ^s»212. 


Nature  of  weapon  used  in  homicide,  see  Homi 
cide,  «=»135,  290. 

Privileges  and  immunities  of  citizens,  see  Con- 
stitutional Law,  «=s>206. 


ds»3.  Constitutional  and  statutory  pro- 
visions. 

See  48  C«nt  Dig.  Weap.  §  t. 

Military  Code  111.  {  6,  prohibiting  all  bodies 
of  men  except  those  comprising  the  regular  or- 
ganized militia  of  the  state  and  United  States 
troops  from  associating,  drilling,  or  parading 
with  arms  in  any  state  without  license  from  the 
governor,    is    not    unconstitutional    within    the 


meaning  of  the  second  amendment,  which  de- 
clares that  the  right  of  the  peonle  to  keep  and 
bear  arms  shall  not  be  infringed. — Presser  v. 
State  of  Illinois,  116  U.  S.  252,  6  S.  Ct  580. 
29  L.  Ed.  615. 

WEBB-KENYON  ACT. 

See  CoDunerce,  ^ss>14. 


WEIGHTS   AND   MEASURES. 

Scope-Note, 

[INCLUDEiS  standards  of  quautity  established  by  public  authority;   and  enforcement 
tt  application  of  such  standards  to  sales  and  other  transactions  in  general 

[For  related  matters  undvr  other  topics,  see  cross- references  after  analysis*] 

Analysis, 

2.  Constitutional  and  statutory  provisions. 
6«  Regulations  of  sales  of  particular  articles. 

Cross-References, 
Interstate  commerce  regnlations,  see  Commerce,  ^=s>50»  77. 


®=»2.  Oonstftntloiial  and  statutory  pxo- 
<  Tisions. 

See  48  Cent.  Dig.  Weights,  S  2. 

Making  criminal  any  deduction  by  the  pur- 
chaser from  the  actual  weight  of  grain,  seed, 
hay,  or  coal,  under  a  claim  of  right  by  reason 
of  any  custom  or  rule  of  a  board  of  trade,  as 
is  done  by  Act  June  8,  1909  (Acts  Mo.  1909,  p. 
519),  is  a  valid  exercise  of  the  police  power  of 
the  state.— (1911)  House  v.  Mayes,  31  S.  Ct 
234,  219  U.  S.  270,  55  L.  Ed.  213,  affirming 
judgment  (1910)  127  S.  W.  305,  227  Mo.  617. 

Laws  N.  D.  1911,  p.  355,  prohibiting  the 
sale  of  lard  not  in  bulit  unless  put  in  packages 
of  specified  weights,  is  not  repugnant  to  the 
Constitution. — ^Armour  &  Co.  v.  State  of  North 
Dakota,  36  S.  Ct  440,  240  U.  S.  510,  60  L. 
Ed.  771,  affirming  judgment  State  y.  Armour 
&  Co.,  145  N.  W.  1033,  27  N.  D.  177. 


^=»5.  Begiilatioiis  of  sales  of  pavttoula^ 
artioles. 

Bee  48  Cent.  Dig.  Weights,  ||  4-T;    »  Cent.  Dig. 
Mun.  Corp.  S  1860. 

Act  La.  1888,  No.  147,  providing  that  the 
governor  shall  appoint  two  coal  ^augers  to  gauge 
any  coal  or  coke  boat  or  barge  in  toe  state,  and 
ascertain  the  number  of  bushels  in  each  load* 
that  no  boat  load  of  coal  or  coke  shall  be  sola 
in  the  state  until  gauged,  etc. — does  not  violate 
Act  Cong.  Feb.  20,  1811,  admitting  the  state 
of  Louisiana  into 'the  Union  on  an  equal  footing 
with  the  original  states,  and  providing  that  the 
Mississippi  river  and  navigable  waters  leading 
into  it  or  the  Gulf  of  Mexico  shall  be  free  high- 
ways, without  any  tax,  duty,  impost,  or  toll  im- 
posed by  such  state.— JPittsburgh  &  S.  Coal  Co. 
V.  State  of  Louisiana,  156  U.  S.  590,  15  S.  Ct. 
459,  39  L.  Ed.  544. 


WELLS. 

Compensation  for  destruction  of  well  by  taking 
other  property  for  public  use,  see  Eminent 
Domain,  <^97. 


WEST  POINT. 

See  Army  and  Navy,  ^=»16« 


WHARVES. 


Scope-Note. 

[INCLUDES  the  constmction,  maintenance,  regulation,  and  use  of  wharves,  piers,  and 
docks  for  the  landing  of  vessels,  whether  constructed  under  franchises  granted  therefor  or 
directly  by  the  government,  and  whether  the  use  be  subject  to  payment  of  wharfage  or 
other  fees  or  free ;  organization,  franchises,  and  powers  of  wharf  or  dock  companies ;  and 
rights,  duties,  and  liabilities  of  such  companies  or  of  municipalities  in  respect  of  the  man- 
agement and  use  of  their  wharves,  piers,  or  docks. 

[For  related  matters  under  other  topics,  see  oross- references  after  analysis*] 

Analysis, 

4=»4.  What  constitutes  a  wharf,  dock,  or  pier. 
13.  Management  and  conduct  of  business. 
20.  Injuries  to  vessels  or  cargoes. 

TUs  Digest  is  oompUed  on.  th*  Key^Nnmber  System.   For  ezplanatlon*  see  pace  iii* 
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Cross-  References. 

See  Eminent  Domain,  «=»2.  Interstate  commerce  regulations,  see  Commerce, 

Collisions  with  yessels  at  wharves,  see  Collision,       ^ — ""    "' 


€=>70-73,  96. 
Impairing  obligation. of  contracts  giving  rights 
to  use  of  streets,  see  Constitutional  Law,  <S=» 
lo4« 


<S=»57,  85. 

Lease  to   shipper   as  preference,   see   Camera, 
«=s>32. 

On  navigable  streams,  see  Navigable   Waters, 
€=>43. 


^»4.  What   constitutes    a   wHarf,    dook, 
or  pier. 

See  48  Cent  Dig.  Wharves,  S  2. 

A  fee-simple  title  or  lease  is  not  necessary 
to  constitute  a  private  dock  and  warehouse. a 
public  freight  station,  but  it  may  become  so  by 
contract.— United  States  v,  Baltimore  &  O.  R. 
Co.,  34  S.  Ct  75,  231  U.  S.  274,  58  L.  Ed. 
218,  affirming  decree  (Com.  Ct.)  Baltimore  & 
O.  R.  Co.  V.  United  States,  200  P.  779. 

I 

^^13.  ICaaasement  aad  oond«et  of  bus" 
iness. 

See  48  Cent  Dig.  Wharves,  fifi  8,  »,  U.  12. 

A  wharf  in  the  harbor  of  a  city,  at  the  foot 
of  a  public  street,  built  by  a  railway  company 
under  authority  from  the  dty,  in  addition  to 
adequ&te  terminal  facilities,  for  the  purpose  of 
more  conveniently  procuring  the  transportation 
of  freight  beyond  its  own  line  by  such  carriers 
as  it  might  select,  is  not  a  public  wharf  whose 
use  can  be  demanded  by  a  shipper,  on  payment 
of  reasonable  hire,  for  the  purpose  of  employ- 
ing vessels  of  his  own  selection  for  the  furtiier 
carriage  of  his  goods.  Judgment  128  F.  1020, 
02  C.  C.  A.  681,  reversed.— LouisviUe  &  N. 
R.  Co.  V.  West  Coast  Naval  Stores  Co.,  25  S. 
Ct  745,  198  U.  S.  483,  49  L.  Ed.  1135. 


€=>20.   Injuries  to  Tessels  or  oargoes. 

See  48  Cent  Dig.  Wharves,  S§  35-43 ;    44  CenC  Dig. 
Ship.  §  332. 

The  owners  of  a  wharf,  who  were  engag- 
ed in  shipping  crushed  stone,  chartered  a  ves- 
sel to  load  with  stone  thereat,  knowing  that 
there  was  a  ridge  of  rock  under  the  berth, 
which  could  endanger  the  vessel  when  loaded, 
and  that  a  vessel  of  about  the  same  draught 
had  previously  received  injuries  from  the  rooks. 
Both  the  broker  who  chartered  the  vessel  for 
the  wharf  owners  and  their  foreman  assured 
the  master  that  there  was  plenty  of  water. 
When  partly  loaded,  the  master  made  sound- 
ings around  the  vessel,  but  discovered  nothinif. 
Before  the  loading  was  completed,  the  vessel 
settled  upon  the  rock,  and  was  wrecked.  //fW, 
that  the  master  was  not  guilty  of  negluiciue, 
and  that  the  wharfingers  were  liable  for  the 
damages.  Decree  10  App.  D.  C.  469,  affirmed. 
—Smith  V.  Burnett,  19  S.  Ct.  442,  173  U.  S. 
430,  43  L.  Ed.  75ti. 

While  a  wharfinger  does  not  guaranty  the 
safety  of  vessels  coming  to  his  wharves,  be  is 
bound  to  exercise  reasonable  diligence  in  ascer- 
taining the  condition  of  the  berths  thereat, 
and,  if  there  is  any  dangerous  obstruction,  to 
remove  it,  or  to  give  due  notice  of  it  to  ves- 
seb  about  to  use  the  berths.  At  the  same 
time,  the  master  of  such  a  vessel  is  bound  to 
use  ~  ordinary  care,  and  cannot  run  carelessly 
into  danger.—Id. 


WHITE  SLAVE  TRAFFIC. 

See- 
Commerce,  ^=»47,  62. 
Indictment  and  Information,  ^=»180. 
Prostitution,  €=»1,  8,  4. 


WIDOWS. 


See  Dower. 


WILLS. 

Scope-Note. 

[INCLUDES  instruments  In  writing  making  disFositlons  of  property  to  take  effect  at 
death ;  nature,  requisites,  validity,  incidents,  construction,  operation,  and  effect  of  sucb  in- 
struments ;  evidence  relating  thereto ;  probate,  establishment,  and  contest  thereof ;  estates 
or  interests  created,  and  conditions  or  restrictions  imposed  thereon ;  and  rights  and  liabil- 
ities of  devisees  and  legatees. 

[Fo^  related  matters  undeV  other  topics,  see  cross -referenoes  after  analysis.] 

Analysis, 

I.  Nature  and  Extent  of  Testamentary  Power. 

ig=  4.  Property  and  rights  subject  to  testamentary  disposition. 

7.  Future  and  contingent  estates  or  interests. 

10.  Capacity  to  take  by  devise  or  bequest. 

12.  Restrictions  on  devises  and  bequests  for  charitable  or  religious 

purposes. 

13.  In  general. 

14.  Corporations  and  persons  to  whom  applicable. 

II.  Testamentary  Capacity. 

.<S=>51.  Evidence. 

52.  Presumptions  and  burden  of  proof. 

63.  Admissibility  in  general. 

III.  Contracts  to  Devise  or  Bequeath.  * 

[No  paragraphs  or  references  In  this  Digest.    But  see  49  Cent.  Dig.  Wills, 
§§  162-182.] 

IV.  Requisites  and  Validity. 

(A)  Nature  and  Essentiajls  of  Testamentary  Dispositions. 
«=»  70.  What  law  governs. 

80.  Conditional  or  contingent  will. 

86.  Will  distinguished  from  other  dispositions  of  property. 

90.  Gift  causa  mortis. 

(B)  Form  and  Contents  of  Instruments. 

INo  paragraphs  or  references  In  this  Digest.    But  see  49  Cent.  Dig.  Wills, 
{§  226-248.] 

(C)  Execution. 

^=>113.  Attestation  and  subscription  by  witnesses. 
123.  Subscription  by  lyitnesses. 

(D)  Holographic  Wills. 

[No  paragraphs  or  references  in  this  Digest.    But  see  49  Cent.  Dig.  Wills, 
§§  336-346.] 

(E)  Nuncupative  Wills. 

INo  paragraphs  or  references  In  this  Digest.    But  see  49  Cent.  Dig.  Wills, 
§§347-367.] 

(F)  Mistake^  Undue  Influence,  and  Fraud. 

«=>  162.  Evidence. 

1G3.  Presumptions  and  burden  of  proof. 

164.  Admissibility  in  general. 

165.  '  Declarations  of  testator. 

166.  Weight  and  sufficiency.  • 

-(G)  Revocation  and  Revival. 
«=»184.  Codicil. 

V.  Probate,  Establishment,  and  Annuhnent. 

(A)  Probate  and  Revocation  in  General. 
«=»  204.  Statutory  provisions. 
205.  Necessity  for  probate. 

This  Diffest  ii  compiled  on  the  Key-Nnmber  System.    For  explanation,  see  pace  ill* 
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V.  Probate,  Establishment,  and  Annulment — Continued. 

(B)  Actions  to  Establish  or  Determine  Validity  in  General 

^=s>222.  Nature  and  form  of  remedies  in  general. 

228.  Persons  who  may  attack  or  contest  will  or  probate. 
230.  Estoppel,  waiver,  or  agreement  affecting  right. 

(C)  Probate  or  Establishment  of  Lost  or  Destroyed  Wills. 

[No  paragraphs  or  references  in  this  Digest    But  see  49  Gent.  Dig.  Wills, 
H  560-567.] 

(D)  Probate  or  Record  of  Foreign  Wills. 

[No  paragraphs  or  references  in  this  Digest.    But  see  49  Gent  Dig.  Wills, 
H  568-583.] 

(E)  Jurisdiction,  Limitations,  and  Laches. 

^=3  254.  Jurisdiction  of  actions  relating  to  wills  or  probate. 
256.  Court  in  which  will  was  probated  or  recorded. 

(F)  Parties  and  Process  or  Notice. 

[No  paragraphs  or  references  in  this  Digest    But  see  49  Gent  Dig.  WilK 
§f  608-^26.] 

(G)  Petitions,  Objections,  and  Pleadings. 

[No  paragraphs  or  references  in  this  Digest    But  see  49  Gent  Dig.  WilK 
f§  627-650.] 

(H)  Evidence. 

«=»  287.  Presumptions  and  burden  of  proof. 

290.  Revocation. 

291.  Admissibility. 

297.  Declarations  of  testator  as  to  execution  or  revocation. 

299.  Weight  and  sufficiency. 
306.  Revocation. 

[(I)  Hearing  or  Trial. 

^s»322.  Reception  of  evidence. 

324.  Questions  for  jury  in  general.  * 

328.  Instructions. 

332.  Undue  influence  and  fraud. 

(J)  Judgment  or  Decree. 

«=»347.  Admission  to  record  of  will  probated  in  other  jurisdiction. 
355.  Opening  or  vacating. 

(K)  iElEVIEW. 

«s»356.  Nature  and  form  of  remedy. 
(L)  Fees  and  Costs. 

[No  paragraphs  or  references  in  this  Digest    Bat  see  49  Gent  Dig.  Wills, 
f§  875-894.] 

(M)  Operation  and  Effec5t. 

^=9  421.  Collateral  attack  on  probate  or  judgment 
422.  Conclusiveness  of  probate  or  record. 
427.  Execution,  genuineness,  validity,  and  contents  of  will. 

433.  Admissibility,  as  evidence,  of  will  or  proofs,  or  of  record  or 

exemplified  copy  thereof. 

434.  Foreign  probate  or  judgment 

VI.  Construction. 

(A)  General  Rules. 

445.  Construction  in  favor  of  instrument 

449.  Disposition  of  entire  estate,  or  partial  intestacy. 

454.  Language  of  instrument. 
461.  Substitution  of  words. 

485.  Evidence  to  aid  construction. 

486.  In  general. 

489.  Identification  of  persons  or  other  objects. 

490.  Identification  of  property  or  other  subject-matter. 
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VI.  Constructionr-MI^ontinued. 

(B)  Designation  of  Devisees  and  Legatees  and  Their  Respective 

Shares. 
^s>493.  Certainty  in  designation  and  description  in  general. 
498.  Issue,  descendants,  or  offspring. 

605.  Heirs. 

606. In  general. 

616.  Educational  institutions. 

630.  Taking  per  stirpes  or  per  capita. 

631.  In  general. 

(C)  Survivorship,  Representation,  and  Substitution. 

^99637.  Death  of  devisee  or  legatee  as  contingency. 

539.  Devise  or  bequest  to  take  effect  immediately. 

541.  Death  coupled  with  other  contingency. 
645.  Dying  without  issue. 

(D)  Description  of  Property. 

«=s>668.  Mode  of  description^ 

574.  Debts  or  other  obligations  released. 
578.  After-acquired  property. 

(E)  Nature  of  Estates  and  Interests  Created. 

«=»  592.  Limitation  over  on  death  of  devisee  or  legatee. 

694.  Dying  without  issue. 

V  696.  Fee  simple. 

598.  Devise  without  words  of  limitation. 

600.  General  devise  with  power  of  disposition. 

604.  Estates  tail. 

605.  Words  necessary  or  sufficient  in  general. 

608.  Application  of  rule  in  Shelley's  Case. 

627.  Estates  in  severalty,  joint  tenancy,  or  tenancy  in  common. 

(F)  Vested  or  Contingent  Estates  and  Interests. 

^s»630.  Contingency  on  which  estate  or  interest  depends  in  general. 

634.  Remainders. 

635.  Opening  of  vested  estates  or  interests  to  let  in  after-born 

children. 

636.  Devesting  vested  estates  or  interests. 

(G)  Conditions  and  Restrictions. 

«=s>640.  Validity  of  conditions. 

649.  Restraint  of  alienation. 

659.  Performance  or  breach. 

665.  Breach  and  effect  thereof. 

(H)  Estates  in  Trust  and  Powers. 

«s»670.  Words  necessary  or  sufficient  to  create  trust. 
671.  -^ —  In  general. 
679.  Construction  of  testamentary  trusts. 

681.  Trustees. 

684.  Capital  and  income. 

688.  Effect  of  failure  of  trust. 

(I)  Actions  to  Construe  Wills. 
707.  Fees  and  costs. 


VIL  Rights  and  Liabilities  of  Devisees  and  Legatees. 

(A)  Nature  of  Title  and  Rights  in  General. 
^=»714.  Devise  or  bequest  to  creditor. 

727.  Possession  and  control  of  property. 

732.  Property  or  fund  out  of  which  legacies  are  to  be  paid. 

This  Digest  is  compiled  on  tho  Koy-Muinber  System.    For  explanation,  see  pase  ilL 
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VII.  Rights  and  Liabilities  of  Devisees  and  Legatees — ^Centinued. 

(B)  Specific,  Demonstrativ%  and  General  Devises  and  Bequests. 

[No  paragraphs  or  references  in  this  Digest    But  see  49  Cent  Dig.  Wills, 
f§  1936-1956.] 

(C)  Advancements,  Ademption,  Satiseaction,  and  Lapse. 

«=s>757.  Advancements.  ^ 

769.  Construction  and  operation' of  testamentary  provisions. 

(D)  Election. 

[No  paragraphs  or  references  In  this  Digest    Bnt  see  49  Cent.  Dig.  Wills* 
§§  2004-2099.] 

(E)  Abatement. 

[No  paragraphs  or  references  in  this  Digest    But  see  49  Cent  Dig.  Wills, 
§f  210O-2112.] 

(F)  Legacies  Charged  on  Property,  Estate,  or  Interest. 

«=>820.  Charge  on  property  of  estate  in  general. 
826.  Enforcement  of  charge. 

(G)  Debts  of  Testator  and  Incumbrances  on  Property. 

[No  paragraphs  or  references  in  this  Digest    But  see  49  Cent  Dig.  WillSr 
J§  2139-^2164.3 

(H)  Void,  Lapsed,  and  Forfeited  Devises  and  Bequests,  and  Prop- 
erty AND  Interests  Undisposed  of. 

^=3»851.  Effect  of  failure  of  devise  or  bequest  on  limitation  over  or 
other  dispositioh. 
853. Acceleration  cf  remainder  or  other  subsequent  interest 

(I)   Rights  and  Remedies  of  Creditors  of  Devisees  and  Legatees. 

[No  paragraphs  or  references  in  this  Digest    But  see  49  Cent  Dig.  Wills* 
H  2204-2225.] 

Cross-References. 

See- 
Descent  and  Distribution. 
Executors  and  Administrators. 

Charitable  bequests  and  devises,  see  Charities. 

Compromise  of  proceedings  affecting  right  of 
attorney  to  compensation,  see  Attorney  and 
Client,  «=»150. 

Confiscation  of  legacy  by  enemy,  see  War,  ^=> 
29. 

Court  of  probate,  see  Courts,  ^=^198. 


Federal  legacy  tax,  see  Internal  Revenne, 

Legacy  and  succession  taxes,  see  Taxation, 
856-876. 

Operation  and  effect  of  will  on  course  of  de- 
scent,   see    Descent    and    Distribution,    ^=> 

Powers  created  by  will,  see  Powers. 
Validity,  construction,  and  execution  of  trusts 
in  general,  see  Trusts. 


I.  NATURE  Ain>  EXTENT  OF  TESTA- 


Restrictions    on    creation   of    perpetuities,    see 
Perpetuities. 

^=94.  Property    and    rights    subject    to 
teatamentary  disposition. 
See  49  Cent.  flig.  Wills,  IS  4-14. 

^s»7.  —  Future  and  eoAtingent  estates 
or  interests. 

See  48  Cent.  Dig.  Wills.  S  U. 

An  equitable  estate  which  can  be  defeated 
only  by  performance  of  the  conditions  remains 
in  the  grantor,  and  passes  under  the  residuary 
clause  in  his  will,  where  the  grantee  executes 
a  declaration  of  trqst  by  which  it  is  to  convey 
the  premises  to  a  specified  educational  institu- 
tion **when  and  at  such  times  as"  such  institu- 
tion shall  perform  certain  conditions,  and,  in 
case  of  nonperformance  within  a  reasouabl-* 
time,  iB  to  rec(»nvey  the  premises  to  the  grantor, 
his  heirs,  and  assigns.— Mnyer  v.  American  Se- 
curity &  Trust  Co.,  32  S.  (^t.  05,  222  U.  S. 
295.  56  L.  Ed.  206,  affirming  decree  (1009)  33 
App.  D.  C.  391. 


^»10.   Capacity  to  take  By  devise  or 
qaest. 

See  49  Cent.  Dig.  Wills,  M  18-85. 

The  power  conferred  upon  Georgetown 
College  by  Act  June  10.  1844,  c.  41.  6  Stat.  912. 
to^  give  instruction  in  the  liberal  arts  and 
sciences,  enables  it  to  take  a  bequest  to  be  used 
and  held  as  an  endowment  for  the  prosecution 
o^  research  in  the  colonial  history  of  Maryland 
and  the  territory  embraced  in  the  District  of 
Columbia,  and  the  obtaining  and  preserving  of 
archives  and  papers  relating  to  that  subject. 
Judgment,  Colbert  v.  Speer,  24  App.  D.  C 
187,  affirmed.— Speer  v.  Colbert,  26  S.  Ct  201, 
200  U.  S.  130,  50  L.  Ed.  403. 


^=9 12.  RestriotioAS  on  devises  aad  be* 
quests  for  charitable  or  reli* 
Kions  purposes* 

See  49  Cent  Dig.  Wills*   §|  82-89. 


^^  Ia  seaeral. 

See  49  Cent  Dig.  Wills.  M  82-84,  88.  89. 

Code  6a.  1873,  |  2419,  providing  that  no 
testator,  leaving  a  wife,  child,  or  descendants  of 
child,  shall  devise  more  than  one-third  of  his 
estate  to  charitable  uses,  and  that  in  all  cases 
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the  will  containing  such  devise  shall  be  execut- 
ed at  least  90  days  before  the  death  of  the  tes- 
tator, or  such  devise  shall  be  void,  does  not 
apply  to  a  testator  leaving  no  wife,  child,  or 
descendant  of  a  child,  nor  affect  the  validity  of 
his  will,  though  executed  within  90  days  before 
his  death.— Jones  v.  Habersham,  107  U.  S. 
174,  2  S.  Ct.  336,  27  L.  Ed.  401. 


^^  Corporations  and  persona  to 
-whom  applioable. 

Bee  49  Cent.  Dig.  Wills,  §  35. 

Religious  control  exercised  over  ^  incorpo- 
rated institutions  which  are  not  sectarian  insti- 
tutions under  their  charters  does  not  make  them 
such  within  the  meaning  of  Rev.  St.  D.  C.  § 
457,  and  Bill  of  Rights  Md.  §  34,  invalidat- 
ing gifts  and  devises  for  religious  purposes, 
unless  made  at  least  one  month  before  the  death 
of  the  donor  or  testator.  Judgment,  Colbert 
V.  Speer,  24  App.  D.  C.  187,  affirmed.— Speer 
▼.  Colbert,  26  S.  Ct.  201,  200  U.  S.  130,  50  L. 
£d.  403. 

n.   TESTAMENTABY   CAPACITY. 

See  Indians,  ^=»15. 


ETldenoe. 

See  49  Cent.  Dig.  WUla,  ||  101-10. 


^^  Prosnmptions  and  bnrden  of 
proof. 

See  49  Cent.  Dig.  Wills,  SS  101-110. 

The  burden  of  proof  on  the  issue  of  the 
mental  soundness  of  a  testator  is,  in  the  Dis- 
trict of  Columbia,  upon  the  caveators.  Judg- 
ment 17  App.  I>.  C.  128,  affirmed.— Leach  v. 
Burr,  23  S.  Ct  393,  188  U.  S.  510,  47  L.  Ed. 
567. 

The  issue  of  the  testamentary  capacity  of 
a  person  who  had  once  been  insane  was  proper- 
ly submitted  to  the  jury  by  instructions  that, 
if  they  found  his  insanity  to  be  permanent  in 
its  nature  and  character,  the  presumption  was 
that  it  iVould  continue,  and  that  the  burden  was 
upon  the  defendant  to  satisfy  the  jury,  by  a 
preponderance  of  testimony,  that  he  was,  at 
the  time  of  executing  the  will,  of  sound  mind. 
Judgment  Kelly  v.  Moore,  22  App.  D.  C.  9, 
affirmed.T-Keely  v.  Moore,  25  S.  Ct  169,  196 
U.  S.  38,  49  h,  Ed.  376. 

^s>53,  —  Admissibility  in  soneraL 

See  49  Cent.  Dig.  Wills.  99  111,  U2,  120-130. 

'  The  motive  of  a  wife  in  signing  an  agree- 
ment with  her  husband,  and  in  joining  with 
him  in  a  deed,  is  immateiial,  where  such  agree- 
ment and  deed  were  only  admitted  in  evidence 
on  the  issue  of  the  husband^s  testamentary  ca- 
pacity to  explain  his  untrue  statements  in  evi- 
dence that  he  was  a  widower  and  had  been 
divorced  from  his  wife.  Decree  (1907)  29  App. 
D.  C.  460,  affirmed.— Turner  v.  American  Se- 
curity &  Trust  Co.,  29  S.  Ct.  420,  213  U.  S. 
257,  53  L.  Ed.  788. 

A  written  agreement  between  testator  and 
his  wife,  in  which  the  latter  relinquished  all 
claim  to  her  husband's  property  and  all  right 
to  dower  or  alimony^  and  which  concluded  by 
stating  that  it  was  intended  to  restore  to  the 
parties  the  samio  contractual  and  property 
rights  as  they  possessed  before  marriage,  is  ad- 
missible in  evidence  to  explain  the  testator's 
untrue  statements  that  he  was  a  widower  and 
had  been  divorced,  which  had  been  admitted  in 
evidence  as  proof  of  his  mental  imsoundness. 
—Id. 

The  record  in  a  suit  for  divorce  brought 
by  the  testator,  in  which  he  alleged  as  a  cause 
that  his  wife  was  incapable  of  a  valid  mar- 
riage on   account  of  a  physical   malformation, 


which  the  physicians  appointed  by  the  court 
reported  after  examination,  did  not  exist,  is 
not  admissible  on  the  issue  of  the  testamentary 
capacity  of  the  testator  some  30  years  after- 
wards, being  too  remote  in  point  of  time,  and 
leading  to  the  collateral  inquiry  whether  the 
statement  was  actually  false,  and,  if  so,  wheth- 
er the  result  of  a  delusion,  or  of  malice  or 
falsehood.— Id. 

m.  CONTRACTS  TO  DEVISE  OB  BE- 

Qt7EATH. 

[No  paragraphs  or  references  In  this  Digest.    But 
aee  49  Cent.  Dig.  Wills,  99  162-182.] 

IV.   BEQUISITES    AND    VAUDITT. 

(A)  NATURE  AND  ESSENTIALS  OF  TES- 
TAMENTARY DISPOSITIONS. 

^=s»70.  What  la-w  soveriis. 

See  49  Cent.  Dig.  Wills,  99  184-^86. 

In  order  to  pass  title  to  real  property  a  will 
must  be  executed  in  conformity  with  the  laws 
of  the  state  where  the  property  lies. — Robertson 
V.  Pickrell,  109  U.  S.  608,  3  S.  Ot.  407,  27  L. 
Ed.  1049. 

^s»8d.   Conditioaal  or  oontinseiit  will. 

See  49  Cent.  Dig.  Wills,  9  200. 

A  holographic  will  of  an  illiterate  testa- 
trix is  not  conditional,  although  beginning,  '*I 
am  going  on  a  journey  and  may  not  ever  re- 
turn, and,  if  I  doi  not,  this  is  my  last  request/' 
where  the  objects  of  her  bounty  were  a  church 
and  her  adopted  son,  and  she  concludes  her 
will  with  the  statement  that  all  she  has  is  her 
own  hard  earnings,  which  she  proposes  to  leave 
to  whom  she  pleases.  Decree  20  App.  D.  C. 
453,  reversed.— Eaton  "v.  Brown,  24  S.  Ct.  487, 
193  U.  S.    411,  48  li.  Ed.  730. 

^=s>86^   IVill    distinsuished    from    othe-j 
dispositions  of  property. 

See  49  Cent.  Dig.  Wills,  99  206-220;    24  Cent.  Dig 
Gifts.  9  121 ;    32  Cent.  Dig.  Land,  ft  Ten.  9  12. 

^=:»90.   ^^  Gift  eaasa  mortis. 

See  49  Cent.  Dig.  Wills,  9  219;    24  Gent.  Dig.  Gifts. 
9  121. 

Delivery  of  a  certificate  of  deposit,  pay- 
able to  the  order  of  the  depositor,  with  an  in- 
dorsement providing  that  it  shall  not  be  payable 
until  after  the  donor's  death,  is  a  testamentary 
disposition,  apd  will  not  pass  title  as  a  gift 
causa  mortis. — Basket  y.  Hassell,  107  U.  S.  602', 
2  S.  Ct.  415,  27  L.  Ed.  500. 


(B)  FORM  AND  CONTENTS  OF  INSTRU- 
MENTS. 

[No  paragrapliB  or  references  in  this  Digest.    But 
see  49  Cent.  Dig.  Wills.  99  226-248.] 

(O  EXECUTION. 

^s»113.  Attestation  and  subscription  by 
witnesses. 

See  49  CenL  Dig.  Wills.  99  277-381. 

^=:9l23.   —   Subscription    by    -witnesses. 

See  49  Cent.  Dig.  Wills.   99  821-331. 

The  wholly  unofficial  certificate  of  a  vice 
consul,  appearing  at  the  foot  of  a  will  executed 
abroad,  if  otherwise  sufficient  as  an  attesta- 
tion, may  be  treated  as  such  by  disregarding 
the  superfluous  words,  '*Vice  Consul,  United 
States  of  America,"  appended  to  his  signature. 
Judgment  22  App,  D.  C  9,  affirmed, — Keely  v. 
Moore,  25  S.  Ct.  169,  196  U.  S.  38,  49  L.  Ed. 
376. 
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(D)  HOLOGRAPHIC  WILLS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  49  Cent.  Dig.  Wills,  S9  336-346.] 

(E)  NUNCUPATIVE  WILLS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  49  Cent.  Dig.  Wills,  8S  347-367.] 

(F)  MISTAKE,  UNDUE  INFLUENCE,  AND 

FRAUD. 

^=»162.  Eridenoe. 

See  49  Cent.  Dig.  Wills,  ||  888-437. 

C=»163.  —  Presumptions    and    bnrdei^ 
of  proof* 

See  49  Cent.  Dig.  Wills.  88  388-402. 

A  testatrix  will  not  be  presumed  ignorant 
of  the  contents  of  a  will,  which  was  not  read 
to  her  at  the  time  of  execution,  because  she  can- 
not read,  where  there  is  a  total  lack  of  proof  of 
fraud,  undue  influence,  or  want  of  testamentary 
capacity  attending  the  execution  of  the  will. 
Decree  (1906)  28  App.  D.  C.  355,  affirmed.— 
Lipphard  v.  Humphrey,  28  S.  Ct.  501,  209  U. 
S.  204,  52  L.  Ed.  783,  14  Ann.  Cas.  872. 


^_  Admissibility    in    gonoraL 

See  49  Cent  Dig.  Wills.  SS  403-414. 

It  is  not  competent,  for  the  purpose  of  prov- 
ing the  invalidity  of  a  will,  to  show  by  the 
declarations  of  the  principal  legatee,  made  about 
or  after  the  date  of  the  execution  of  the  will, 
that  she  had  knowledge  at  that  time  of  its  ex- 
ecution and  its  provisions. — Ormsby  v.  Webb, 
134  U.  S.  47,  10  S.  Ot  478,  33  L.  Ed.  805. 


^—  Deolarationfl    of    testator* 

See  49  Cent.  Dig.   Wills,   S§  415-420. 

Declarations  and  letters  of  one  whose  al- 
leged will  is  attacked  as  a  forgery,  when  not 
part  of  the  res  gestae,  are  not  admissible, 
whether  made  before  or  after  the  date  of  the 
will,  to  show  the  improbability  of  his  making 
such  a  disposition  of  bis  property  as  that  which 
is  in  question.  Judgment  12  App.  D.  0.  552, 
reversed.— Throckmorton  v.  Holt,  21  S.  Ct.  474, 
180  U.  S.  552,  45  L.  Ed.  663. 

Declarations  of  an  illiterate  testatrix  prior 
and  subsequent  to  the  date  of  her  will,  as  to 
how  she  intended  to  dispose,  or  had  disposed,  of 
her  property,  are  properly  held  inadmissible  to 
show  that  she  was  ignorant  of  its  contents, 
where  there  was  no  evidence  of  testamentary 
incapacity  at  the  date  of  the  will,  and  nothing 
in  the  evidence  excluded  from  Which  it  could 
be  inferred,  and  there  was  no  evidence  of  fraud 
or  undue  influence.  Decree  (1906)  28  App.  D. 
C.  355,  affirmed.— Lipphard  v.  Humphrey,  28 
S.  Ct.  561,  209  U.  S.  264,  52  L.  Bd,  783,  14 
Ann.  Cas.  872. 

^s»166.  — —  Weisht   and   sniHoienoy. 

See  49  Cent  Dig.  Wills.  88  421-437. 

A  will  of  a  person  of  sound  mind  and 
memory  cannot  be  set  aside  in  the  federal 
courts  on  evidence  tending  to  show  only  a  pos- 
sibility or  suspicion  of  undue  influence.  Decree 
17  App.  D.  C.  238,  affirmed. — ^Beyer  v.  Le  Fevre, 
22  S.  Ct  765,  186  U.  S.  114,  46  L.  Ed.  1080. 

(G)  REVOCATION  AND  REVIVAL. 

C=»184.   Codioil. 

See  49  Cent  Dig.  Wills,  88  482-467. 

A  will  provided  that,  on  the  determination 
of  a  trust  therein  provided  for,  so  much  of  tes- 
tatrix's estate  should  be  delivered  to  the  Hos- 
pital of  the  University  of  Pennsylvania  as 
amounted  to  $5,000,  to  endow  a  bed  to  be  main- 
tained in  the  name  and  in  memory  of  testatrix's 
son.  The  residue  of  the  estate  was  **devised 
and  bequeathed''  to  the  Home  for  Incurables, 


to  similarly  endow  one  or  more  beds.  Testatrix, 
in  a  codicil  executed  on  the  same  day,  declar- 
ed: "I  hereby  revoke  the  bequest  made  by  me 
to  the  Home  for  Incurables,  and  I  hereby  give 
the  $5,000  (heretofore  in  my  will  bequeathed  to 
said  Home  for  Incurables)  to"  E.  C,  **Said  be- 
quest being  on  account  of  her  kindness  to  my 
son  and  myself."  Held,  that  the  codicil  operat- 
ed to  revoke  the  bequest  to  the  Hospital  of  the 
University  of  Pennsylvania,  and  to  substitute 
therefor  the  legatee  named  in  the  codicil.  De- 
cree 10  App.  D.  0.  56,  reversed.— rHome  for 
Incurables  v.  Noble,  19  S.  Ct  226.  172  U.  S. 
383,  43  L.  Ed.  486. 

V.  PROBATE,  ESTABLISHMEHT, 
AND   ANNULMENT. 

(A)  PROBATE  AND  REVOCATION  IN 

GENERAL. 

C=»204.   Statutory  proTisiona. 

See  49  Cent.  Dig.  Wills.  S  506. 

The  organic  act  of  New  Mexico  (Act  Conjf. 
Sept.  0,  1850,  f  10,  0  Stat.  449,  which  declares 
that  the  "jurisdiction"  of  the  probate  courts 
shall  be  "ad  limited  by  law,*'  does  not  put  in 
force  the  practice  and  procedure  of  the  common 
law  touching  matters  of  probate,  rei^ardless  of 
any  statutory  provisions  of  the  territor;:^ ;  and, 
as  the  common  law  was  not  adopted  in  Neinr 
Mexico  until  1876,  and  then  only  to  a  limited 
extent,  the  validity  of  the  practice  and  procedure 
on  the  probate  of  wills  before  that  time  must  be 
determined  by  the  statutory  regulations  of  the 
territorial  assembly  .—Bent  v.  Thompson,  138  U. 
S.  114,  11  S.  Ct.  2.38,  34  L.  Ed.  902,  affirming 
judgment  5  N.  M.  408,  23  Pac.  234. 

C=»205.  Neeessity  for  probate. 

See  49  CenL   Dig.   Wills,   §S  607,   609-612,   G61«   S2S. 

The  delivery  of  a  certificate  of  deposit,  with 
an  indorsement  providing  that  it  shall  not  tako 
effect  until  after  the  donor*s  death,  if  valid  as 
a  will  of  personalty,  will  not  take  effect  under 
St.  Tenn.  |  2160,  until  probate. — Basket  v.  Has- 
sell,  108  U.  S.  267,  2  S.  Ct.  634,  27  L.  Ed.  719. 

(B)  ACTIONS  TO  ESTABLISH  OR  DETER- 
MINE VALIDITY  IN  GENERAL. 

C=»222.  Nature  and  f  om&  of  remedies  in 
general. 

See  49  Cent.  Dig.  Wills,  |8  642-644;    1  Gent.  Dig. 
Action,  §  123. 

A  bill  in  equity  by  the  heirs  at  law  and 
next  of  kin,  who  are  citizens  of  other  states,  will 
not  lie  in  the  United  States  circuit  court,  to  set 
aside  the  probate  of  a  will  on  the  ground  of  a 
want  of  testamentary  capacity  and  undue  in- 
fluence, and  for  an  accounting  by  the  devisee 
in  possession,  there  being  an  adequate  remedy 
at  law  in  an  action  of  revendication,  under  Code 
Prac.  La.  arts.  4,  12,  43,  for  the  recovery  of 
possession  of  immovable  property. — ^Eliis  v. 
Davis,  109  U.  S.  485,  3  S.  Ct.  327,  27  L.  Ed. 
1006. 

^s»228.  Persons  who  may  attaek  or  eom- 
test  irill  or  probate. 

See  49  Cent.  Dig.  Wills.  S§  660-669. 

^=9230.  •»—  Estoppel,  waiver,  or  acoo- 
meat  affectins  risht. 

See  49  Cent.  Dig.  WillB,  |§  656-669. 

A  beneficiary  of  a  will,  who  accepts  a  ini>- 
vision  for  his  benefit,  is  estopi>ed  from  disputing 
the  validity  of  one  to  his  prejudice. — Utermehle 
v.  Norment,  25  S.  Ct.  291,  197  U.  S.  40,  49  L. 
Ed.  655,  3  Ann.  Cas.  520,  affirming  judgment 
22  App.  D.  C.  31. 

Ignorance  of  the  rule  of  law  that  a  party 
taking  the  benefit  of  a  provision  in  his  favor 
under  a  will  is  estopped  to  assert  the  invalid- 
ity of  that  instrument,  although  coupled  with 
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ignorance  of  any  evidtnce  on  which  a  contest 
could  be  based,  will  not  prevent  the  application 
of  such  rule,  in  the  absence  of  fraud,  imposition, 
or  misrepresentation,  where  the  original  situa- 
tion cannot  be  restored,  and  there  has  been  ex- 
treme negligence  in  attempting*  to  discover  the 
facta.— Id. 

(O  PROBATE  OR  ESTABLISHMENT  OF 
LOST  OR  DESTROYED  WILLS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  49  Gent.  Dig.  Wills,  81  660-667.] 

(D)   PROBATE  OR  RECORD  OF  FOREIGN 

WILLS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  49  Cent.  Dig.  Wills,  ||  668-683.] 

(B)  JURISDICTION,  LIMITATIONS,  AND 

LACHES. 

Infancy  aifectin^  limitatiou  of  action,  see  Limi- 
tation of  Actions,  ^^72. 

^=»264.  JnrlsdiotioA  of  aotions  relatins 
to  wills  or  probate. 
Bee  49  Cent  Dig.  Wills,  §|  69Q-69S. 


«—  Court    in    whioh    will 
probated   or   reoordod. 

See  49  Cent.  Dig.  Wills,  i  681. 

A  probate  judge  in  New  Mexico  cannot  de- 
clare void  a  will  duly  admitted  to  probate  by 
one  of  bis  predecessors,  since  Act  N.  M.  Jan. 
26,  1861  (Comp.  Laws,  §§  1446-1449),  which, 
distinctly  defines  the  course  of  procedure  be- 
fore probate  judges,  confers  no  such  power  on 
them.— Bent  v.  Thompson,  138  U.  S.  114,  11  S. 
Gt.  238,  34  L.  Ed.  902,  affirming  judgment  5 
N.  M.  408,  23  Pac.  234. 

(F)  PARTIES  AND  PROCESS  OR  NOTICE, 

[No  paragraphs  or  references  in  this  Digest.    But 
see  49  Cent.  Dig.  Wills,  §fi  006-626.] 

(Q)  PETITIONS,  OBJECTIONS,  AND 
PLEADINGS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  49  Cent  Dig.  Wills,  S§  627-650.] 

(H)  EVIDENCE. 

^s>287*  Presiunptioiiv    and    bnrdeii    «f 
proof. 

Seo  49  Cent.  Dig.  Wills,  8S  661-664. 

^=3»290.  ^^  RevocatioA. 

See  49  Cent.  Dig.  Wills,  §  663. 

No  presumption  of  the  revocation  of  a  will 
by  the  testator,  or  under  his  direction,  arises 
in  the  case  of  a  will  received  by  the  register  of 
wills  through  the  mail,  with  a  local  postmark, 
more  than  a  year  after  the  death  of  the  testa- 
tor and  more  than  22  years  after  its  execution, 
where  the  will,  when  received,  is  mutilated, 
torn,  and  burned  around  the  edges,  with  no 
seal  upon  it,  while  there  is  no  evidence  of  its 
whereabouts  from  the  time  of  its  execution  un- 
til that  time,  and  nothing  to  show  by  whom  it 
was  mailed,  but  there  is  evidence  that  no  such 
paper  was  found  among  his  papers  in  his  house 
after  his  death.  Judgment  12  App.  D.  C.  552, 
reversed.— Throckmorton  v.  Holt,  21  S.  Ct. 
474,  180  U.  S.  552,  45  L.  Ed.  663. 

^==>291.   Admissibility. 

See  49  Cent.  Dig.  Wllla.  §§  665-696. 


^—  Deelaratioaa  of  testator  as 
to  ezeoutioa  or  rovooatioa. 

See  49  Cent  Dig.  Wills.  5S  690-696. 

In  proceedings  involving  the  validity  of  a 
will,  evidence  that  the  testator  stated  to  a 
witness  that  he  received  the  bulk  of  his  estate 
by  breaking  the  will  of  his  grandfather,  who 
was  also  the  ancestor  of  the  caveators,  and 
that  his  estate  consisted  of  that  property,  is 
inadmissible,  because  it  is  immaterial  how  the 
property  was  acquired. — Ormsby  v.  Webb,  134 
U.  S.  47,  10  S.  Ct  478,  33  L.  Ed.  805. 

Declarations  of  a  testator  are  not  admissi- 
ble for  the  purpose  of  showing  his  state  of 
mind,  in  order  to  raise  an  inference  that  acts 
of  mutilation  shown  by  the  will  were  perform- 
ed by  him  or  under  hiis  direction,  and  that 
they  were  made  with  the  purpose  of  revocation, 
where  such  declarations  are  not  part  of  the  res 
gestae.  Judgment  12  App.  D.  C.  552,  reversed. 
—Throckmorton  v.  Holt,  21  S.  Ot.  474,  180  U. 
S.  552,  45  L.  Ed.  663. 

«=s>299.  Weisht  and  suffloienoy. 

See  49  Cent  Dig.  Wills.  |§  575,  681.  697-788. 


^^  RoTooation. 

See  49  Cent.  Dig.  Wills.  §9  732.  733. 

Evidence  tending  to  show  that  part  of  a 
paper  on  which  a  codicil  was  written  was  torn 
off  after  the  testator's  death,  connected  with 
testimony  of  some  of  the  persons  who  read  the 
paper  while  it  was  yet  intact,  and  who  were 
interested  in  knowing  its  provisions,  that  the 
part  torn  off  contained  a  certain  provision, 
whi<m  was  of  a  wholly  immaterial  character,  but 
that  they  could  not  remember  whether  it  con- 
tained any  other  provisions,  would  not  authorize 
a  jury  to  find  that  it  contained  provisions  re- 
voking or  materially  altering  the  will. — Mclntire 
V.  Mclntire,  162  U.  S.  383,  16  S.  Ct.  814,  40 
L.  Ed.  1009. 

The  mere  fact  that  the  proofs  may  establish 
that,  after  the  testator's  death,  alterations  were 
made  which  did  not  materially  change  the  will, 
and  which  were  not  of  such  a  nature  as  to  jus- 
tify the  presumption  that  he  had  revoked  it  in 
whole  or  in  p&rt,  would  not  authorize  the  jury 
to  return  a  verdict  the  effect  of  which  would 
be  to  set  aside  the  probata.— Id. 

(I)  HEARING  OR  TRIAIi. 

^=^322.  Reception   of  oTidenoe. 

See  49  Cent.  Dig.  Wills.  89  762-765. 

Testimony  of  a  witness  that  certain  pecu- 
liarities in  a  signature  to  a  will  are  frequently 
found  in  the  signatures  of  the  signer  of  the 
will  is  admissible  in  rebuttal  of  testimony  by 
another  witness  that  such  peculiarities  are  not 
often  found  in  the  genuine  signatures  of  such 
person,  especially  where  there  is  a  sharp  con- 
flict in  the  evidence  as  to  the  genuineness  of  the 
signature.  Judgment  12  App.  D.  C.  552, 
reversed.— Throckmorton  v.  Holt,  21  S.  Ct.  474, 
180  U.  S.  552,  45  L.  Ed.  663. 

Notice  by  the  court  to  the  proponents  of  a 
will  that  they  must  offer  all  the  evidence  they 
propose  to  give  before  resting  the  case  does 
not  justify  a  refusal  to  admit  evidence  of  the 
proponents  in  rebuttal  of  testimony  of  the  con- 
testants which  could  not  have  been  anticipated. 
-Id. 

^=>324.   Questions    for   Jnry   in  general. 

See  49  Cent   Dig.    Wills,  S8  225.   767-770. 

The  fact  that  a  white  testator  devised  his 
entire  estate  to  a  negro  who  had  been  for  years 
his  business  and  household  companion,  to  the 
exclusion  of  his  cousins,  does  not  require  the 
submission  of  the  issue  of  his  mental  soundness 
to  the  jury,  where  the  only  conclusion  that  can 
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be  drawn  from  tbe  direct  testimony  is  lil  favor 
.'>f  his  mental  soundness  when  the  will  was 
made.  Judgment  17  App.  D.  O.  128,  affirmed.— 
Leach  v.  Burr,  23  S.  Gt  89%  188  U.  S.  510, 
47  L.  Ed.  567. 

^=»328.  Instmetions, 

See  48  Cent  Dtg.  Willi,  fifi  774.  776-787. 

^s»332.  ^—  Undne  influeaoe  and  fraud. 

See  49  Cent.  Dig.  Wills.  |  785. 

Where  it  is  dear  from  the  evidence  that, 
if  the  principal  legatee  exercised  no  undue  in- 
fluence over  the  testator,  there  is  no  ground  to 
believe  any  one  else  did,  or  to  doubt  the  validity 
of  the  will,  and  the  testimony  of  such  legatee 
covers  the  case  so  completely  that,  if  she  is 
believed,  the  jury  are  bound  to  find  the  will 
valid,  it  is  not  reversible  error  to  charge  them 
that,  if  they  believe  such  legatee's  testimony, 
their  verdict  must  be  in  support  of  the  will. — 
Ormsby  v.  Webb,  134  U.  S.  47, 10  S.  Ct  478,  33 
L.  Ed.  805. 

(J)  JUDGMENT  OR  DECREE. 


Admission    to    record^    of    will 
probated  in  othor  Jnrisdiotion* 

See  49  Cent  Dig.  Wills,  SS  804.  805. 

A  record  of  the  ancillary  probate  of  a  will, 
reciting  the  production  of  the  copy,  publication 
of  the  notice  of  hearing,  that  the  probate  was 
duly  authenticated,  and  that,  on  full  hearing, 
and  examination  of  the  proon  and  allegations, 
it  appeared  to  be  regular,  is  not  open  to  the 
objection  that  it  contains  no  proof  that  the  pro- 
bate court  obtained  jurisdiction,  nor  any  record 
of  authentication  orprobate  by  any  foreign 
court— Oulbertson  v.  H:  Witbeck  Co.,  127  U.  S. 
326,  8  S.  Ct  1136,  82  L.  Ed.  134. 

^s»355.  Opening  or  vaoatins* 

See  49  Cent  Dig.  Wills,  §fi  8U-819. 

Probate  proceedings  in  the  District  of 
Columbia  in  which  a  verdict  sustaining  the 
will  has  been  rendered  by  a  jury  after  a  tri- 
al of  the  issues  framed  under  a  caveat  will 
not  be  set  aside  at  the  instance  of  the  cave- 
ator, who  participated  in  the  proceedings,  be- 
cause there  was  no  publication,  under  act  June 
30,  1902,  c.  1329,  32  Stat  526,  against  un- 
known heirs  or  next  of  kin,  until  after  the 
verdict,  where  ther«  was  no  suggestion  made 
at  any  time  that  there  were  any  such  persons 
in  existence.~(1911)  Lewis  v.  Luckett,  31  S. 
Ct.  682,  221  U.  S.  554,  55  L.  Ed.  851,  affirming 
judgment  (1008)  32  App.  D.  C.  188. 


(K)  REVIEW. 
Proper  mode  of  review,  see  Appeal  and  Error, 


^=:»356.  Hatnro  and  form  of  remedy. 

See  49  Cent  Dig.  Wills,  |  820. 

A  proceeding  for  the  probate  of  a  will  in  the 
District  of  Columbia  is  not  a  suit  in  equity,  but 
is  a  case  in  which  the  parties  have  a  right  to 
jury  trial,  and  in  which  there  may  be  adversary 
parties,  and  hence  may  be  brought  to  the 
supreme  court  from  the  district  courts  by  writ 
of  error,  instead  of  by  appeaL— Ormsby  v.  Webb, 
134  U.  S.  47,  10  S.  Ct  478,  33  U  Ed.  805; 
CampbeU  v.  Porter*  162  U.  S.  478, 16  S.  Ct  871, 
40  L.  Ed.  1044. 


(L)  FEES  AND  COSTS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  49  Cent  Dig.  Wilis.  (9  875-894.] 


(B4)  OPERATION  AND  EFFECT. 

^»421.  Collateral  attaek  on  probate  or 
Jadgment* 

8ee  49  Cent  Dig.  Wills,  81  904-910;    80  Gent  Dig. 
Judgm.  19  961.  962. 

The  judgment  of  a  probate  judge  admitting 
a  will  to  probate  on  the  evidence  of  witnesses 
who  were  present  at  its  execution,  as  provided 
by  Acts  N.  M.  Jan.  12,  1852  (Comp.  Laws  18S4, 
§  1393),  is  valid  and  conclusive,  unless  appeal- 
ed from  and  reversed,  though  the  record  does 
not  disclose  that  testator's  heirs  were  cited 
or  appeared  in  the  probate  proceedings.— Bent 
V.  Thompson,  138  U.  S.  114.  11  S.  Ct  238,  34 
L.  Ed.  902,  affirming  judgment  5  N.  M.  408.  23 
Pac.  234. 

^=»422.  CoaolasiTeiieu  of  probate  ov 
reeord* 

See  49  Cent  Dig.  Wills,  ||  911-919;    10  Cent  Die 
Judgm.  19  1067.  106S.  1303. 

^=9427.  ^—  EzeoatioA,  Keniiliieness.  ▼«« 

lldity,  and  contents  of  will. 

See   49   Cent   Dig.  Wills.   9  916;    90   Cent   Die 
Judgm.  99  1068.  1303. 

Probate  of  a  will,  though  it  may  be  con> 
elusive  evidence  of  the  validity  of  the  instru- 
ment within  the  state,  is  no  proof  of  its  execu- 
tion in .  conformity  with  the  laws  of  another 
state.— Robertson  v.  Pickrell,  109  U.  S-  608,  3 
S.  Ct  407,  27  L.  Ed.  1049, 

A  decree  ^establishing  a  will  does  not  deter- 
mine that  any  particular  property  belongs  to 
the  decedent's  estate.— Lewers  &  Cooke  v.  At- 
cherly,  32  S.  Ct  94,  222  U.  S.  285,  56  L.  Ed. 
202. 

^=»433«  Admissibility,  as  oTidenee,  o^ 
will  or  proofs,  or  of  reeord  ov 
exemplified  oopy  thereof. 

See   49   Cent   Dig.    Wills.    99   924-927,   929-936;     » 
Cent  Dig.  Evid.  99  1321,  1414.  1416. 

A  will  proved  in  Virginia,  agreeably  to  the 
laws  of  that  state,  is  as  available  in  evidence 
in  Illinois  as  if  probated  in  that  state.— Lon^ 
V.  Patton,  164  U.  S.  573,  14  S.  Ct  1167,  19  U 
Ed.  881. 

^=»434.  Foreign  probate  or  indsmeat. 

See  49  Cent  Dig.  Wills,  99  927-946;    20  Cent  Dig. 
Evid.   9  1416. 

A  decree  of  a  Texas  court  admitting  a  will 
to  probate  is  not  denied  full  faith  and  credit 
by  a  judgment  of  a  Louisiana  court  annulling 
the  will  on  the  ground  that  testator  died  dom- 
iciled in  Louisiana,  and  that  by  the  laws  of 
that  state  the  will  was  void.— Burbank  v.  Ernst* 
34  S.  Ct  299,  232  U.  S.  162,  58  L.  Ed.  551,  af- 
firming judgment  Succession  of  Burbank,  66 
So.  430,  129  La.  528. 

VZ.  COM8TBUCTION. 

(A)  GENERAL  RULSa 

C=»446.  Constmotion  in  favor  of  Instra* 
ment. 

See  49  Cent  Dig.  Wills.  99  962-967. 

^=9449*  —  Disposition  of  entire  ea* 
tate,   or   partial  intestaey* 

See  49  Cent  Dig.  Wills,  9  966w 

A  will  inartificially  drawn,  showing  beyond 
doubt  an  intention  to  dispose  of  all  the  testa- 
tor's property,  and  bequeathing  to  bis  wife  de- 
posits in  a  bank  "amounting  to  $10,000,  more 
or  leas"  entitles  her  to  bonds  purchased  after 
the  will  was  made,  amounting  to  about  $9,000, 
when  the  deposit  in  the  banlc  was  reduced  by  a 
corresponding  amount,  and  the  bonds  most  oth- 
erwise remain  undisposed  of  by  the  will.  De- 
cree, Sinnott  v.  Kenaday,  14  App.  D.  C.  1« 
reversed.— Kenaday  v.  Sinnott,  21  &  Ct  233. 
179  U.  S.  606,  45  L.  Ed.  339. 
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Intention  of  testatrix,  a  leper,  residing  at 
the  settlement  at  Kalaupapa,  Hawaii,  to  give 
her  husband  not  only  the  property  which  she 
left  situated  there,  but  all  other  property  owned 
by  her,  wherever  situated,  and  of  whatever 
character,  clearly  appears  from  a  gift  to  him  of 
"all  property  known  belonging  to  me  and  appear- 
ing in  my  name,  situate  at  Kalaupapa,"  de- 
scribing it  as  three  horses  and  a  wooden  house, 
and  "other  houses  owned  by  me,  as  well  as  all 
other  property  owned  by  me." — Gray  v.  Noholoa, 
29  S.  Ct.  671,  214  U.  S.  108,  53  L.  Ed.  931. 

^=>454.  IiaAflrnaS®  of  instruiiieiit. 

See  49  Cent.  Dig.  Wilis.  fS  972-985. 


Substitiition  of  words. 

See  49  Cent.  Dig.  Wilis.  8  980. 

The  word  "and"  will  not  be  substituted 
for  "or"  in  the  clause  in  a  will  pronding  for 
the  disposition  of  the  testator's  estate  in  case 
any  of  his  sons  should  die  "without  leaving  a 
wife  or  child,"  unless  the  whole  context  of  the 
will  plainly  and  beyond  question  requires  such 
substitution  in  order  to  give  effect  to  the  in- 
tention of  the  testator.  Decree  (1905)  25  App. 
D.  C.  567,  affirmed.— Travers  v.  Reinhardt,  27 
S.  Ct.  563,  205  U.  S.  423,  51  L.  Ed.  865. 

^=»485.  Evlclenco  to  aid  oonstmotion. 

See  49  Cent.  Dig.  Wills,  S9  1016-1037. 


^^  In  general. 

See  49  Cent.  Dig.  Wills,  99  1016-1022. 

The  construction  of  a  will,  executed  and 
attested  as  required  by  law,  cannot  be  affected 
by  testimony  as  to  the  testator's  health  at  the 
time  of  publishing  the  will^  or  his  length  of 
life  afterwards.— Barber  v.  Pittsburgh,  F.  W.  & 
C.  Ry.  Co..  17  S.  Ct.  488,  166  U.  S.  83,  41  L. 
Ed.  925,  determined  on  certificate  (C.  C.)  69 
F.  501. 


—  Identiiloatioa  of  persons  or 
other  objects. 

See  49  Cent.  Dig.  Wills.  99  1087-1046. 

In  case  of  a  bequest  of  a  testator's  residuary 
estate,  "to  be  equally  divided  between  the  Board 
of  Foreign  and  the  Board  of  Home  Missions," 
it  appearing  that  several  different  religious  de- 
nominations, including  the  Presbyterian,  have 
boards  of  home  and  foreign  missions,  heldt  that 
parol  evidence  was  admissible  to  show  that  the 
testator  was  an  elder  of  a  Presbyterian  Church, 
A^'hose  contributions  to  home  and  foreign  missions 
were  always  sent  to  the  Presbyterian  boards ; 
that  he  toolc  especial  interest  in  the  vfoik  of 
those  boards,  and  contributed  to  them,  but  not 
to  societies  of  other  denominations;  and  that 
this  evidence,  taken  in  connection  with  the  fact 
that  the  testator,  in  other  parts  of  the  will, 
made  other  bequests  to  the  Presbyterian  Church, 
and  objects  connected  with  it,  showed  the  Pres- 
byterian Boards  of  Home  and  Foreign  Missions 
to  be  entitled  to  receive  the  bequest. — Gilmer 
T.  Stone,  120  U.  S.  580,  7  S.  Ct  689,  30  L.  Ed. 
734. 


^^  Identification    of    property 
or   other   snbjeot-matter. 

See  49  Cent  Dig.  Wills.  99  1047-1057.      ' 

Where  a  will  provided,  "Touching  my  world- 
ly estate,  I  give,  devise,  and  dispose  of  the  same 
m  the  following  manner,"  specifying  and  de- 
scribing particular  lots  for  each  of  his  near 
relatives,  and  among  them  to  his  brother  a  '*lot 
Ko.  6,  in  square  403,  together  with  the  impreve- 
ments  thereon,"  and  to  his  son  "the  balance  of 
my  real  estate,  believed  to  be  and  to  consist  in 
lots  No.  6,  8,  and  9,"  etc.,  parol  evidence  was 
admissible  to  show  that  he  did  not  own  lot  0  in 
square  403,  and  that  there  were  no  improvements 
on  it,  and  that  he  did  own  lot  3  in  square  406, 


which  had  a  dwelling  on  it,  occupied  by  testa- 
tor's tenants,  that  being  the  only  lot  owned  by 
testator  not  specified  and  described  in  his  will ; 
and  where  the  whole  tenor  of  that  instrument 
shows  an  intention  to  dispose  of  all  his  property, 
the  clause  will  be  construed  to  give  his  brother 
lot  3  in  square  406.— Patch  v.  White,  117  U.  S. 
210,  6  S.  Ct.  617,  710,  29  L.  Ed.  860. 

(B)  DESIGNATION  OF  DEVISEES  AND 
LEGATEES  AND  THEIR  RESPEC- 
TIVE SHARES. 

^=:»493.   Certainty    in    desig:nation    and 
desoripUon  in  seneraL 

See  49  Cent.  Dig.  Wills.  9  1077. 

A  bequest  "to  the  First  Christian  Church, 
erected,  or  to  be  erected,  in  the  village  of  Tel- 
fairville,  in  Burlte  county,  or  to  such  persons  as 
may  become  trustees  of  the  same,"  is  a  valid  be- 
quest to  charitable  uses. — Jones  v.  Habersham, 
107  U.  S.  174,  2  S.  Ct.  336,  27  L.  Ed.  401. 

^=»498.   Issne,  deaeendants,  or  offspring. 

See>49  Cent.  Dig.  Wins,  99  1087-1089. 


*«i 


Issue,"  and  not  "lawful  heirs,"  was  meant 
by  the  words  "sucesion  legitima"  in  a  devise 
of  the  residue  of  the  testator's  estate  "in  the 
character  of  fidei-coqumisslum,  and  that  the  oth- 
er [shares]  may  [profit  by]  accretion,  in  case 
of  death  without  sucesion  legitima,"  in  equal 
parts  to  lus  nieces  and  a  foster  child,  who  was 
to  adopt  his  surname,  coupled  with  a  provision 
for  the  education  of  such  foster  child,  and  a 
request  that  when  her  education  was  finished 
she  should  ret'..rn  to  live  with  the  said  nieces. 
-De  Rodriguez  v.  Vivoni,  26  S.  Ct  475,  201 
U.  S.  371,  50  L.  Ed.  792.  ' 

^s»505.  Heirs. 

See  49  Cent.  Dig.  Wills,  99  1090-U02. 

^=:»506.  —    In  generaL 

See  49  Cent  Dig.  Wills.  99  1090-1099. 

While,  strictly  speaking,  no  one  is  the  "heir** 
of  a  living  person,  yet  a  devise  to  the  "heirs'* 
of  a  person  named  (who  is  a  living  person 
and  is  so  recognized  in  the  will)  describes  with 
sufficient  certainty  the  persons  intended,  and 
shows  that  the  word  is  not  used  in  the  scrict 
sense,  but  as  meaning  the  heirs  apparent  of  that 
person,  or  the  persons  who  would  be  his  heirs 
were  he  dead  when  the  devise  takes  effect. — 
Barber  v.  Pittsburgh,  F.  W.  &  C.  Ky.  Co.,  17 
S.  Ct.  488,  166  U.  S.  83,  41  L.  Ed.  925.  De- 
termined on  certificate  (C.   C.)  69  F.  501. 

^=9516.  Edncational  inatltntiona. 

See  49  Cent.   Dig.  Wills,  9  Ull. 

The  institution  incorporated  as  "The  Pres- 
ident and  Directors  of  Georgetown  College" 
by  Act  Cong.  June  10,  1844,  c.  41,  6  Stat.  912, 
which  expressly  provides  that  no  misnomer  of 
a  corporation  shall  defeat  or  annul  any  donation, 
is  entitled  to  the  property  bequeathed  to 
"Georgetown  University  in  the  District  of 
Columbia,"*  where  there,  is  not  in  such  district 
any  such  incorporated  institution  of  learning  as 
"Georgetown  University,"  separate  from  and 
independent  of  "Georgetown  College."  Judg- 
ment, Colbert  v.  Speer,  24  App.  D.  C.  187, 
affirmed.— Speer  v.  Colbert,  26  S.  Ct  201,  200 
U.  S.  130,  50  L».  Ed.  403. 

^=:»530.  Taking  per  stirpes  or  per  cap- 
ita. 

See  49  Cent.  Dig.  Wills.  99  1143-1152. 

^=9531 .  ^^  In  general. 

See  49  Cent.  Dig.  Wills,  99  1143.  1144.  1148-1152. 

The  children  of  the  brothers  of  an  illiterate 
testator  take  per  capita,   and  not  per  stirpes. 


This  XHgest  is  compiled  on  tlie  Key-Number  System.   I'or  explanation,  see  page  iii« 
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under  the  residuary  clause  of  a  will  in  which, 
after  making  a  bequest  to  certain  "nephews 
and  nieces,"  the  testator  provides  for  an  equal 
division  of  the  remainder  "between  my  broth- 
ers Edwin  and  Charles  children/*  Decree  20 
App.  D.  C.  134,  affirmed.— Mclntire  v.  Mcln- 
tire,  24  S.  Ct  196,  192  U.  S.  116,  48  L.  Ed. 
369. 

(C)  SURVIVORSHIP.   REPRESENTATION, 
AND  SUBSTITUTION. 

^=9537.  Death  of  deTiaee  or  legatee  aa 
ooatiiiseAey. 

See  49  Cent.  Dig.  Wills,  88  U62-1164.  1302-1309. 

^s>539«  —  Devise   or  bequest   to  take 
effect  inunediately. 

See  49  Cent  Die.  WllU,  88  1168,   1302-1809. 

The  intention  of  a  testatrix  that,  failing 
husband  or  son  surviving,  her  estate  should  go 
to  a  designated  charity,  is  so  manifest  from  the 
terms  of  her  will,  by  which  she  devised  her 
entire  estate  to  her  son,  subject  to  a  provision 
for  her  husband's  support,  and  provided  that  in 
case  she  survived  both  husband  and  son  it  should 
go  to  such  charity,  which  was  also  to  receive 
the  estate  at  the  husband's  death  in  case  he 
alone  survived,  that  such  charity  will  take  to  the 
exclusion  of  the  next  of  kin  of  either  the  testa- 
trix or  her  son,  where  both  survive  the  husband, 
but  perish  in  a  common  disaster,  with  nothing 
to  show  the  order  of  death.  Decree,  Faul  v. 
Hulick,  18  App.  D.  C.  9,  reversed.— Young  Wo- 
men's Christian  Home  v.  French,  23  S.  Ct.  184, 
187  U.  S.  401,  47  L.  Ed.  233. 

<$=:>541.  Death  ooupled  with  other  eoa- 
tinseaoy. 

See  49  Gent.  Dig.  Wills,  88  U66-U78,  1302-1809. 

C=»546«  — ^  Dylns  without  issue. 

See  49  Cent.  Dig.  Wills,  88  1171-1176,  1310-1318. 

In  Pennsylvania,  when  there  is  a  devise  to 
a  person  named,  with  a  devise  over,  **in  case  of 
his  death  unmarried  or  without  issue,"  these 
words  are  equivalent  to  simply  * 'dying  without 
issue,"  unless  there  is  something  else  in  the 
case  to  require  a  different  construction. — Barber 
V.  Pittsburgh,  F.  W.  &  C.  Ry.  Co.,  17  S.  Ct 
488,  166  U.  S.  83,  41  L.  Ed.  925;  determined 
on  certificate  (C.  C.)  69  F.  501. 

By  the  settled  rule  in  Pennsylvania,  a  de- 
vise over  to  named  living  persons,  on  the  fail- 
ure of  the  issue  of  the  first  taker,  imports,  not 
a  definite,  but  an  indefinite,  failure  of  issue. — Id. 

(D)  DESCRIPTION  OF  PROPERTY. 

^=9558.  Mode  of  desoription. 

See  49  Cent  Dig.  Wills.  88  1206.  1206.  1211-1216. 

Although  a  will  disposes  of  the  testator's 
entire  estate  among  several  legatees,  a  codicil 
giving  a  sum  fixed  to  a  certain  person  is  not  to 
be  rejected  because  it  is  ambiguous  as  to  which 
of  the  funds  theretofore  bequeathed  shall  be 
subject  to  the  payment  of  the  last  legacy.  De- 
cree 10  App.  D.  C.  56,  reversed.— Home  for  In- 
curables V.  Noble,  19  8.  Ct  226,  172  U.  S.  383, 
43  L.  Ed.  486. 

^=9574.  Debts  or  other  obligations  re- 
leased. 

See  49  Cent  Dig.  Wills.  88  1252-1264. 

Testator,  dying  without  issue,  ^y  his  will 
gave  the  bulk  of  his  property  to  his  brothers 
and  sisters  in  equal  shares,  and  directed  "that 
any  and  all  notes,  bills,  accounts,  agreements, 
or  other  evidences  of  indebtedness  against  any 
of  my  said  brothers  and  sisters,  held  by  me  at 
the  time  of  my  decease,  be  canceled  by  my  said 
executors,  and  delivered  up  to  the  maker  or  mak- 
ers thereof,  without  payment  of  the  same,  or  any 
part  thereof,"   except  two  notes   given   by   his 


brother  J.  alone,  secured  by  a  trust  deed,  which 
he  directed  to  be  collected  and  divided  among 
his  brothers  and  sisters.  Held,  that  such  daiise 
did  not  include  joint  and  several  notes  gives 
after  the  date  of  the  will,  by  a  partnership  of 
which  a  brother  was  a  member,  to  obtain  money 
to  carry  on  the  partnership  business,  and  se- 
cured by  an  agreement  to  convey  land,  or  any 
part  of  such  notes.— Waterman  v.  Alden,  143  U. 
S.  196,  12  S.  Ct.  435,  36  L.  Ed.  123. 

^=:»578«  After-aoqnired  property* 

See  49  Cent  Dig.  Wills,  88  1268-1266. 

A  devise  of  "all  my  right,  title,  and  interest 
in  and  to  all  my  lands,  lots,  and  real  estate,** 
excepting  certain  lands  specifically  devised,  and 
"all  my  personal  property  and  estate,  of  what- 
soever kind  and  nature,"  is  sufficiently  compre- 
hensive to  pass  real  estate  subsequently  acquired^ 
of  which  testator  is  seised  and  possessed  at  his 
death.— Hardenbergh  v.  Ray,  151  U.  S.  112,  14 
S.  Ct  305,  38  L.  Ed.  98,  affirming  judgment 
Hardenbergh  v.  Same  <C.  C.)  33  F.  812. 

(E)  NATURE  OF  ESTATES  AND  INTER- 
ESTS CREATED. 

^=9692.  Limitation    over    on    deatli    of 
devisee  or  legatee. 

See  49  Cent  Dig.  Wills,  88  1302-1318. 

^=>594.  ^—  Dyins  without  issue* 

See  49  Cent  Dig.  Wills.  88  1310-1318. 

A  testator  devised  to  E.  land  in  fee,  and 
provided  that,  should  E.  die  in  her  minority, 
and  without  lawful  issue  then  living,  the  land 
should  revert  and  become  a  part  of  the  residue 
of  his  estate.  He  also  devised  land  to  his  son 
W.  for  life,  remainder  to  J.,  son  of  W.,  in  fee, 
with  a  like  proviso ;  gave  to  his  widow  certain 
real  and  personal  property  for  life,  and  devised 
the  residue  of  bis  estate  to  his  executors,  and 
directed  that  the  income  be  suffered  to  accumu- 
late until  his  eldest  grandchild,  then  living, 
should  attain  the  age  of  21  years,  or  until  the 
decease  of  his  son  W.,  whichever  should  first 
occur,  and  then  the  whole  to  be  equally  divided 
among  all  his  grandchildren  then  living,  And  in 
making  such  division  the  amount  of  the  devises 
to  J.  and  to  E.,  according  to  an  estimate  of 
their  present  value,  to  be  made  by  tiiree  apprais- 
ers, to  be  charged  to  them  as  part  of  their  re- 
spective shares.  Held,  that  the  limitation  over 
in  the  devise  to  E.  took  effect  on  her  dying  under 
age  and  without  issue,  though  after  the  deaths 
of  the  testator  and  of  W.— Britton  v.  Thornton, 
112  U.  S.  526,  5  S.  Ct  291,  28  L.  BM.  816, 
affirming  Thornton  v.  Britton  (p.  C.)  8  F.  30& 

^=»596.  Fee  simple. 

See  49  Cent  Dig.  Wills,  88  1319-1350.  1008. 

words    of 


^^  Devise    without 
limitation. 

See  49  Cent  Dig.  Wills.  88  1327-1381. 

The  evident  intention  of  a  testator  to  dis- 
pose of  his  whole  estate*  by  a  will  making  all 
his  heirs  at  law  devisees,  with  a  special  aim  at 
equality  among  them,  particularly  evidenced  by 
charging  the  funeral  expenses  and  the  testators 
debts  upon  that  devisee  who  was  given  a  great- 
er quantity  of  realty  that  the  others,  prevents 
the  application  of  the  rule  that  devises  of  lan4 
without  words  of  limitation  or  description  pass 
nothing  but  a  life  estate.  Decree  22  App.  D.  C 
385,  reversed.— McCaffrey  v.  Manogue,  25  S. 
Ct  319,  196  U.  S.  563,  49  U  Ed.  600. 

^=»600.  —  General  devise  uritk  power 
of  disposition. 

See  49  Cent  Dig.  Wills.  88  1335-1339. 

A  devise  "to  my  brother ^  to  be  held,  used, 
and  enjoyed  by  him,  his  heirs,  executors,  ad- 
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ininistrators,  and  assigns  forever,  with  the  hope 
and  trust,  however,  that  he  will  not  diminish 
the  same  to  a-  greater  extent  than  may  be  neces- 
sary for  his  comfortable  support  and  mainte- 
nance, and  that  at  his  death  the  same,  or  so 
much  thereof  as  he  shall  not  have  disposed  of 
by  devise  or  sale,  shall  descend*'  to  the  testator's 
three  nieces,  share  and  share  alike,  confers  an 
estate  in  fee  simple  with  an  absolute  power  of 
disposition  on  the  brother,  and  the  hmitation 
over  is  void.—Howard  v.  Carusi,  109  U.  S.  725, 
3  S.  Ct.  575,  27  L.  Ed.  1089. 

By  a  will,  testator  gave  to  his  wife  "all  my 
estate,  real  and  personal,"  "to  be  and  remain 
hers,  with  full  power,  right,  and  authority  to 
dispose  of  the  same  as  to  her  shall  seem  most 
meet  and  proper,  so  lonj?  as  she  shall  remain 
my  widowj'  upon  condition  that,  if  she  should 
marry  again,  '*all  of  the  estate  herein  bequeath- 
ed, or  whatever  may  remain,  should  go  to  my 
surviving  children."  Heldt  that  under  Comp. 
St.  Neb.  c,  23,  §  124;  c.  73,  f  4^-providing 
that  devise  of  land  shall  be  construed  to  con- 
vey all  the  estate  of  the  devisor  therein  which 
he  could  lawfully  devise,  unless  a  different  in- 
tention shall  clearly  appear  by  the  will,  and 
that  the  term  "heirs,"  or  other  technical  words 
of  inheritance,  shall  not  be  necessary  to  create 
or  convey  a  fee,  the  will  gave  testator's  widow 
such  an  estate  in  lands  in  Nebraska,  of  which 
he  died  seised,  that  she  could,  during  her  widow- 
hood, convey  to  third  persons  an  estate  in  fee 
simple  therein. — Roberts  v.  Lewis,  153  U.  S. 
367,  14  S.  Ct  945,  38  L.  Ed.  747. 

^=s>604.  Estates  taU. 

See  49  Cent.  Dig.  Wills,  8S  13((0-1371. 

^=>605.  ^^  Words    necessary    or    sviB- 
oicnt  in  general. 

See  49  Cent.  Dig.  Wills.  §9  1360-1365. 


In  Pennsylvania,  a  devise  to 
event  of  her  "dying  unmarried, 
dying  without  offspring  by   her 
these  lots  are  to  be  sold,  and  the 
equally  divided  among  the  heirs 
au  estate  tail  in  A.    Decree  (G. 
affirmed  on  certificate. — Barber  v. 
W.  &  C.  Ry.  Ck).,  17  S.  Ct.  488, 
41  L.  Ed.  925. 


A.,  and  in  the 

or,  if  married, 

husband,   then 

proceeds  to  be 

of  J.,'*  creates 

C.)  69  F.  501, 

Pittsburgh,  F. 

166  U.  S.  83, 


^=»608.  Application  of  mle  in  Shelley's 
Case. 

See  49  Cent  Dig.  Wills,  ||  1872-1378. 

Under  the  law  of  real  property  prevailing 
in  the  District  of  Columbia,  as  declared  by  the 
courts  of  Maryland  and  of  the  District,  though 
the  rule  in  Shelley's  Case  is  recognized  as  one 
of  property,  yet,  if  th^e  are  explanatory  and 
qualifying  expressions  from  which  it  appears 
that  the  import  of  the  technical  language  is 
contrary  to  the  clear  and  plain  intent  of  the 
testator,  thje  former  must  yield,  and  the  latter 
will  prevail;  and  where  there  is  a  devise  to  a 
person  for  life,  with  remainder  to  the  heirs 
begotten  of  his  body,  and  their  heirs  and  as- 
signs, forever,  the  first  taker  has  an  estate  for 
life,  and  his  children  take  an  estate  in  fee,  by 
purchase.— De  Vaughn  v.  Hutchinson,  17  S.  Ct. 
461,  165  U.  S.  566,  41  L.  Ed.  827. 

The  testator  must  be  deemed  to  have  used 
the  words  of  inheritance  as  mere  descriptio  per- 
sonarum,  and  not  in  their  full  legal  sense,  thus 
defeating  the  application  of  the  rule  in  Shel- 
ley's Case,  where,  after  giving  outright  to  his 
other  children  their  respective  shares  of  his  es- 
tate, he  directed  that  the  share  of  a  specified 
son  should  be  paid  over  to  certain  designated 
trustees,  the  income  therefrom  to  be  paid  over 
to  such  son,  **the  principal  to  be  paid  to  his 
heirs  after  his  death."— (1912)  Vogt  v.  Graff, 
32  Sup.  Ct.  134,  222  U.  S.  404,  56  L.  Ed.  249, 


affirming  judgment  (1909)  Voght  ▼.  Same,  33 
App.  D,  .C.  356. 

The  rule  in  Shelley's  Case  does  not  apply 
where  the  particular  estate  is  equitable,  and 
the  estate  in  remainder  legal. — Id. 

^=»627.   Estates  in  severalty,  Joint  ten- 
ancy,   or    tenancy   i^    comnion. 

See  49  Cent,  Dig.  Wills.  8|  14o2-U5». 

The  surviving  daughter  of  the  testator  docH 
not  take,  to  the  exclusion  of  her  sister's  chil- 
dren, under  a  will  executed  after  the  marriage 
of  such  sister,  devising  the  testator's  real  prop- 
erty in  trust  to  his  daughters  "for  and  during 
their  respective  lives  ♦  ♦  ♦  and  from  and 
after  their  death  in  trust  for  the  child  or  chil- 
dren of  each  of  my  said  daughters  then  alive  in 
fee  simple,"  and  providing  that,  if  any  of  the 
daughters  should  die  without  having  been  mar- 
ried, her  share  should  pass  to  the  survivors. 
Decree  (1905)  25  App.  D.  0.  514,  affirmed.— 
Cruit  V.  Owen,  27  S.  Ct.  71,  203  U.  S.  368,  51 
L.  Ed.  227. 


(F)  VESTED  OR  CONTINGENT  ESTATES 
AND  INTERESTS. 

#=:»630.   Continseney  on  'which  estate  or 
interest  depends  in  general. 

See  49  Cent.  Dig.  Wills,  iS  1464-1480.  1486,  1487. 

A  testator  appointed  certain  persons  execu- 
tors and  trustees  of  his  will,  and  devised  and  be- 
queathed all  his  estate  to  them  '*for  the  term  of 
20  years,  in  trusty  and  for  the  uses  and  objects 
and  purposes  hereinafter  mentioned  and  express- 
ed, and  for  the  purpose  of  enabling  them  more 
fully  to  carry  intb  effect  the  provisions  of  this 
will,  and  for  no  other  use,  purpose  or  object." 
The  trustees  were  authorized  to  make  leases 
and  loans  for  periods  within  the  20  years. 
They  were  also  authorized  to  mortgage  the  real 
estate  for  the  purpose  of  rebuilding  in  case  of 
destruction  by  the  elements.  Testator  then  de- 
vised and  bequeathed  his  estate,  after  payment 
of  debts  and  legacies  which  were  charged  on  the 
real  estate,  to  four  persons  in  equal  shares, 
"after  the  expiration  of  the  trust  estate  vested 
in  my  executors  and  trustees  for  the  term  of  20 
years  after  my  decease,"  and  directed  a  certain 
part  of  the  income  to  be  paid  to  one  of  the  dev- 
isees "until  the  final  division  of  my  estate, 
which  shall  take  place  at  the  end  of  20  years 
after  my  decease,  and  not  sooner."  Testator 
further  directed  that  no  part  of  the  estate 
should  "be  sold,  mortgaged  (except  for  building), 
or  in  any  manner  incumbered  until  the  end  of 
20  years  from  and  after  my  decease,  when  it 

'  mak- 
in 


may  be  divided  or  sold  for  the  puri>ose  of  mi 
ing  a  division  between  my  devisee^" ;  that, 
the  event  of  any  of  the  deviat»c8  being  alive  at 
the  end  of  the  20  years,  there  should  be  a  divi- 
sion of  the  estate,  ''anything  herein  contained 
to  the  contrary  notwithstanding";  and  that  "in 
such  case  my  executors,  in  making  division  of 
the  said  estate,  shall  apportion  each  legacy  or 
annuity  on  the  estate  assigned  to  my  devisees, 
who  are  hereby  charged  with  the  payment  of 
the  same."  Beld^  that  an  equitable  estate  in 
fee  in  one-fourth  of  the  estate  vested  in  each  of 
the  four  devisees  at  the  death  of  testator. — Pot- 
ter V.  Couch,  141  U.  S.  290,  11  S.  Ct.  1005,  35 
L.  Ed.  721. 

A  testator  appointed  certain  persons  execu- 
tors and  trustees  of  his  will,  and  devised  and 
bequeathed  all  his  estate  to  them  "for  the  term 
of  20  years,  in  trust,  and  for  the  uses  and  ob- 
jects and  purposes  hereinafter  mentioned  and 
expressed,  and  for  the  purpose  of  enabling  them 
more  fully  to  carry  into  effect  the  provisions  of 
this  wilL  and  for  no  other  use,  purpose  or  ob- 
ject." The  trustees  were  authorized  to  make 
leases  and  loans  for  periods  within  the  20  years. 
They  were  also  authorized  to  mortgage  the  real 
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estate  for  the  purpose  of  rebuilding  in  case  of 
destruction  by  the  elements.  Testatoc  then  de- 
vised and  bequeathed  his  estate,  after  payment 
of  debts  and  legacies  which  were  charged  on  the 
real  estate,  to  four  persons  in  equal  shares,  "aft- 
er the  expiration  of  the  trust  estate  vested  in 
my  executors  and  trustees  for  the  term  of  20 
years  after  jny  decease,"  and  directed  a  certain 
part  of  the  income  to  be  paid  to  one  of  the  devi- 
sees "until  the  final  division  of  my  estate,  which 
shall  take  place  at  the  end  of  20  years  after 
my  decease,  and  not  sooner."  Testator  further 
directed  that  no  part  of  the  estate  should  "be 
sold,  mortgaged  (except  for  building),  or  ini  any 
manner  incumbered  until  the  end  of  20  years 
from  and  after  my  decease,  w;hen  it  may  be 
divided  or  sold  for  the  purpose  of  making  a  di- 
.  vision  between  my  devisees  ;  that,  in  the  event 
of  any  of  the  devisees  being  alive  at  the  end 
of  the.  20  years,  there  should  be  a  division  of 
the  estate,  "anything  herein  contained  to  the 
contrary  notwithstanding";  and  that  "in  such 
case  my  executors,  in  making  division  of  the 
said  estate,  shall  apportion  each  legacy  or  an- 
nuity on  the  estate  assigned  to  my  devisees, 
who  are  hereby  charged  with  the  payment  of  the 
same."  Held^  that  an  equitable  estate  in  fee  in 
one-fourth  of  the  estate  vested  in  each  of  the 
four  devisees  at  the  death  of  testator. — Id. 

^=:»634.   RemainclArs.  • 

See  49  Cent.  Dig.  Wills,  IS  1488-1510. 

A  testator  devised  lands  and  personal  prop- 
erty to  his  executors  and  their  successors,  and 
their  heirs,  in  trust;  and  directed  that  the  in- 
come, until  his  youngest  grandchild  who  might 
live  to  be  21  years  of  age  should  arrive  at  that 
age,  should  be  divided  equally  among  the  testa- 
tor's children,  or  the  issue  of  any  child  dying, 
and  among  the  grandchildren  also  as  tlMy  suc- 
cessively came  of  age;  that  "after  the  decease 
of  all  my  children,  and  when  and  as  soon  as 
the  3'oungest  grandchild  shall  arrive  at  the  age 
of  twenty-one  years,"  the  lands  should  be  "inher- 
ited and  equally  divided  between  m^  grandchil- 
dren per  capita,"  in  fee,  and  that  "  in  like  man- 
ner" the  personal  property  should  "at  the  same 
time  be  equally  divided  among  my  said  grand- 
children, share  and  share  alike,  per  capita"; 
and  that  if  anv  grandchild  should  die  before  the 
final  division,  leaving  children,  they  should  take 
and  receive,  per  stirpes,  the  share  which  their 
parent  would  have  been  entitled  to  have  and 
receive  if  then  living;  and  provided  that  any 
assignment,  mortgage,  or  pledge  by  any  grand- 
child of  his  share  should  be  void,  and  the  execu- 
tors, in  the  final  division  and  distribution, 
should  convey  and  pay  to  the  persons  entitled 
under  the  will.  Held^  that  all  the  grandchildren 
took  equitable  vested  remainders,  opening  to  let 
in  those  born  after  the  testator's  death,  and  sub- 
ject to  be  devested  only  as  to  any  grandchild 
who  died  before  the  expiration  of  the  partic- 
ular estate,  leaving  issue,  by  an  executory  de- 
vise over  to  such  issue.— McArthur  v.  Scott.  113 
U.  S.  340,  5  S.  Ct.  652,  28  L.  Ed.  1015. 

Under  a  will,  the  daughters  surviving  tes- 
tator held  to  have  taken  at  his  death  a  vested 
remainder  in  fee  in  the  homestead  to  take  effect 
in  possession  on  the  marriage  of  all  of  them,  or 
the  death  of  the  last  unmarried  daughter,  not 
defeasible  as  to  any  one  of  them  by  her  death, 
leaving  descendants,  before  expiration  of  the  pre- 
ceding estates.— (1912)  Johnson  v.  Washington 
Loan  &  Trust  Co.,  32  S.  Ct.  421,  224  U.  S.  224, 
56  L.  Ed.  741,  affirming  decree  (1909)  33  App. 
D.  C.  242. 

^s»635.  Opealns  of  ▼•flt*d  eitates  or  in- 
terests to  let  in  after-bom 
ohildren. 

See  49  Cent.  Dig.  Willa,  89  1511-1513. 

Where  an  estate  is  given  to  a  person,  for 
life,  with  remainder  to  after-born  children,  upon 
the  birth  of  a  child,  the  estate  vests  in  him, 
subject  to  open  and  let  in  after-born  children. — 


McArthur  v.  Scott.  113  ,U.  S.  340.  5  S.  Ct,  652, 
28  I^.  Ed.  1015. 

^:»636.  Devestins  vested  estates  or  in- 
terests. 

See  49  Cent.  Dig.  Wills,  §fi  1514-1518. 

A  remainder  to  children,  vesting  in  thof« 
in  esse  at  the  death  of  the  testator  and  in  those 
bom  during  the  continuance  of  the  life  estate, 
is  defeated  as  to  a  child  dying  before  the  termi- 
nation of  the  particular  estate. — McArthur  v, 
Scott,  113  U.  S.  340,  5  S.  Ct.  652,  28  L.  Ed. 
1015. 

(G)  CONDITIONS  AND  RESTRICTIONS. 

^=s>640.  Validity  of   conditions. 

See  49  CenL  Dig.  Wills.  fi§  1525-1546. 


^^  Restraint   of   alienation. 

See  49  Cent  Dig.  Wilis.  8  1540. 

A  clause  of  a  will  that,  'If  either  of  the 
devisees  or  legatees  named  in  my  will  shall  in 
any  way  or  manner  cease  to  be  personally  en- 
titled to  the  legacy  or  devise  made  by  me  for 
his  or  her  benefit,  the  share  intended  for  such 
devisee  or  legatee  shall  go  to"  certain  other  per- 
sons, is  void  as  in  restraint  of  alienation. — Pot- 
ter V.  Couch,  141  U.  S.  296.  11  S.  Ct  1005.  35 
L.  Ed.  721.     , 

^=9659.  Perf  ormanoe  «r  breaeli* 

See  49  Cent.  Dig.  Wills.  fi§  952.  1555-1668. 

^=9665.  ^—  Breaoh  and  effeot  thereof* 

See  49  Cent  Dig.  Wills.  88  1561-1569. 

Where  bequests  were  made  on  condition 
that  the  legatees  acquiesce  in  the  will,  with  be- 
quests over  of  the  shares  of  any  who  should  dis- 
pute it,  a  claim  set  up  by  some  of  the  legatees 
to  the  ownership  of  certain  property  which  the 
testator  had  assumed  to  dispose  of  as  his  own 
was  an  election  by  such  legatees  not  to  ae- 
(Hiiesce  in  the  will,  and  the  gift  over  of  their 
shares  took  effect  Judgment  Meech  v.  Smith- 
sonian Institution,  8  App.  D.  C.  490,  reversed.— 
Smithsonian  Institution  v.  Meech,  18  S.  Ct  396, 
169  U.  S.  398,  42  D.  Ed.  793. 

(H)  ESTATE^  IN  TRUST  AND  POWERS. 

Construction  and  execution  of  powers,  see  Pow- 
ers, ^=>17-n39;  of  trusts,  see  Trusts,  ^=>121- 
140. 

Creation,  existence,  and  validity  of  trusts,  see 
Trusts;  <8=>3-61. 

Execution  of  trusts,  see  Trusts,  ^=»271-273. 

Management  and  disposal  of  trust  property,  see 
Trusts,  <8=>181-268. 

Restrictions  on  creation  of  perpetuities,  see  Per^ 
petuities. 

^s»670.  Words  neoes^ary  or  snIEeient  to 
oreate  tmst* 
See  49  Cent  Dig.  Wills.  88  1577-1689. 

^=»671.  —  In  general. 

See  49  Cent  Dig.  Wills.  88  1577.  1578.  1588. 

A  testator  bequea'thed  to  each  of  his  four 
daughters  $20,000,  to  be  held  in  trust  by  his 
executors  to  appl^  the  income  to  their  use  and 
benefit,  and  provided  that  **from  and  after  the 
intermarriage  of  any  of  them"  his  executors 
should  hold  the  securities  ''belonging  to  the  said 
daughter  so  marrying,  in  trust  for  the  following 
purposes":  (1)  JFor  the  maintenance  of  her  and 
her  husband,  and  the  survivor  of  them  for  life, 
and  after  the  death  of  both  '*for  such  issue  as 
she  may  leave  at  the  time  of  her  death**:  (2) 
"and,  in  case  she  shall  die  without  leaving  sucb 
issue,"  then  for  her  surviving  sisters,  and  the 
issue  of  any  deceased  sister;  and  (3)  that  both 
principal  and  income  "shall  be  utterly  free  froir 
the  power  or  control  of  the  husbands  of  my  said 
daughters."  held,  that  the  provisions  relative 
to  the  daughters  who  should  die  without  issue 
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applied  only  to  those  who  married,  and  that  a 
daugliter  who  never  married  took  an  absolute 
title  to  her  portion.— Wellford  v.  Snyder,  137 
U.  S.  521,  11  S.  Ct.  183,  34  L.  Ed.  780,  affirm- 
ing decree  Snyder  v.  Baker,  5  Mackey,  443. 

^=:>679.   Construotion     of     testamentary 
trusts. 

See  49  Cent.  Dig.  Wills,  SS  1594-1637. 


^^  Trustees. 

See  49  Cent.  Di^.  Wills,  H  1599-1601,  1612.  1618. 

A  testator  appointed  certain  persons  execu- 
tors and  trustees  of  his  will,  and  devised  and 
bequeathed  all  his  estate  to  them  "for  the  term 
of  20  years,  in  trust,  and  for  the  uses  and  ob- 
jects and  purposes  hereinafter  mentioned  and 
expressed,  and  for  the  purpose  of  enabling  them 
more  fully  to  carry  into  effect  the  provisions  of 
this  will,  and  for  no  other  use,  purpose,  or  ob- 
ject." d?he  trustees  were  authorized  to  make 
leases  and  loans  for  periods  within  the  20  years. 
They  were  also  authorized  to  mortgage  the  real 
estate  for  the  purpose  of  rebuilding  in  case  ci 
destruction  by  the  elements.  Testator  then  de- 
vised and  bequeathed  his  estate,  after  payment 
of  debts  and  legacies,  which  were  charged  on  the 
real  estate,  to  four  persons  in  equal  shares, 
''after  the  expiration  of  the  trust  estate  vested 
in  my  executors  and  trustees  for  the  term  of  20 
years  after  my  decease,"  and  directed  a  certain 
part  of  the  income  to  be  paid  to  one  of  the  dev- 
isees "until  the  final  division  of  my  estate, 
which  shall  take  place  at  the- end  of  20  years 
after  my  decease,  and  not  sooner."  Testator 
further  directed  that  no  part  of  the  estate  should 
'*be  sold,  mortgaged,  except  for  building,  or  in 
any  manner  incumbered  until  the  end  of  20 
years  from  and  after  my  decease,  when  it  may 
be  divided  or  sold  for  the  purpose  of  making  a 
division  between  my  devisees" ;  that,  in  the 
event  of  any  of  the  devisees  being  alive  at  the 
end  of  the  20  years,  there  should  be  a  division 
of  the  estate,  "anything  herein  contained  to  the 
contrary  notwithstanding" ;  and  that  "in  such 
case  my  executors,  in  making  division  of  the 
said  estate,  shall  apportion  each  legacy  or  an- 
nuity on  the  estate  assigned  to  my  devisees,  who 
are  hereby  charged  with  the  payment  of  the 
same."  Uetd,  that  the  executors  took  the  legal 
title  to  the  estate  in  fee,  to  hold  until  they  had 
divided  the  estate,  though  the  20  years  should 
have  elapsed  before  the  division.— Potter  v. 
Couch,  141  U.  S.  296,  11  S.  Ct.  1005,  35  L.  Ed. 
721. 


^^  Capital   and  inoome. 

See  49  Cent  Dig.  Wills,  fifi  1614-1628. 

Where  certain  shares  of  capital  stock  in 
a  business  corporation  were  bequeathed  in  trust 
to  pay  over  the  "dividends  of  said  stock"  to  an- 
other during  her  life,  remainder  to  the  trustee 
absolutely,  and  thereafter  the  corporation  in- 
creased its  capital  stock  to  represent  profits  ac- 
tually invested  in  extending  and  perfecting  its 
plant,  and  distributed  the  new  shares  pro  rata 
among  the  holders  of  the  old,  the  new  shares 
represented  capital,  and  not  income  or  divi- 
dends," and  therefore  the  trustee  was  entitled, 
as  against  the  life  tenant,  to  hold  the  new  shares 
received  by  her,  subject  to  the  same  trust  as  the 
old,  and  with  the  same  right  of  remainder.— Gib- 
bons V.  Mahon,  136  U.  S.  549,  10  S.  Ct.  1057, 
34  Li.  Ed.  525,  af&rming  4  Mackey,  130,  54  Am. 
Rep.  262. 

The  widow  is  not  entitled  to  any  part  of  the 
income  from  her  deceased  husband's  realty  before 
the  same  comes  into  the  executors'  hands  as 
trustees  under  a  will  directing  the  executors, 
who  are  also  named  as  trustees,  to  obtain  a  de- 
cree of  distribution,  as  soon  as  may  be,  and  de- 
vising the  residue  of  the  testator's  estate,  not 
before  otherwise  devised  or  bequeathed,  to  the 


trustees  living  at  the  date  of  the  decree  of  dis- 
tribution, who,  "with  respect  to  all  property 
which  shall  be  so  distributed  to  them,"  are  to 
reduce^  the  same  to  possession  and  manage  it, 
collecting  the  rents  and  income,  and  keeping  sep- 
arate the  accounts  pertaining  to  the  realty,  and 
to  pay  over  to  the  widow,  in  lieu  of  dower,  one- 
third  of  the  income  of  the  "realty  last  afore- 
said."—Hawaiian  Trust  Co.  V.  Von  Holt,  30  S. 
Ct.  303,  216  U.  S.  367,  54  U  Ed.  519. 

^=»686.   Effect  of  failure  of  trust* 

See  49  Cent.  Dig.   Wills,    §§   1644-1649. 

An  equitable  life  estate  given  to  a  niece 
of  the  testator  in  the  income  from  a  specified 
piece  of  land  excepted  from  the  general  scheme 
for  the  creation  of  a  trust  fund  from  the  rents 
of  the  testator's  real  property  for  the  benefit 
of  his  grandchildren  does  not  fail  because  of 
the  repugnancy  of  this  scheme  to  the  rule 
against  perpetuities,  the  effect  of  which  is  to 
give  the  testator's  daughter  all  the  rest  of  the 
property,  including  the  remainder  in  the  life 
estate;  nor  does  this  result  follow  because  the 
trustees  are  directed  to  keep  such  income  up  to 
$40  per  month  from  the  other  property  includ- 
ed in  the  trust.  Decree  (1905)  25  App.  D.  C. 
291,  affirmAd.— Landram  v.  .Jordan,  27  S.  Ct, 
17,  203  U.  S.  56,  51  L.  Ed.  88. 

a)  ACTIONS  TO  CONSTRUE  WILLS. 

^=»707,  Fees  and  costs. 

See  49  Cent.  Dig.  Wills.  IS  1684-1686. 

Costs  on  the  affirmance  by  the  federal  Su- 
preme Court  of  a  decree  of  the  Court  of  Appeals 
of  the  District  of  Columbia  which  affirmed  a 
decree  of  the  Supreme  Court  of  the  District  in 
a  suit  to  construe  a  will,  upholding  all  the 
disputed  provisions^  will  be  taxed  against,  the 
unsuccesstul  appellants,  where  the  executor  did 
not  appeal  from  the  original  decree  nor  from  the 
decree  of  affirmance  by  the  Court  of  Appeals. 
Decree  (1905)  26  App.  D.  C.  209,  affirmed.— 
Iglehart  v.  Iglehart,  27  S.  Ct.  329,  204  U.  S. 
478,  51  L.  Ed,  575. 

Vn.   RIGHTS  AND  LIABIIiITIES  OF 
DEVISEES   AND   I.EGATEES. 

See  Internal  Revenue,  ^=»36. 

Payment  of  legacies  and  distribution  of  estate, 
see  Executors  and  Administrators,  ^=:»297- 
315. 

(A)  NATURE  OF  TITLE  AND  RIGHTS  IN 

GENERAL. 

^=»714.  Devise    or    bequest    to    creditor. 

See  49  Cent.  Dig.  Wills,  §1  1698-1703. 

When  a  will  made  a  general  bequest  of  the 
testator's  whole  estate  to  her  children,  to  all 
of  whom  she  had  been  indebted,  but  one  of 
whom  she  had  paid,  such  will  being  made  be- 
fore the  liquidation  of  the  indebtedness,  the  pre- 
sumption that  a  legacy  to  a  creditor  is  in  sat- 
isfaction of  his  debt  does  not  apply,  and  the 
claims  of  the  children  are  not  extinguished  by 
the  provisions  of  their  mother's  will.— Glover  v. 
Patten,  17  S.  Ct.  411.  165  U.  S.  394,  41  L.  Ed. 
760. 

^s»727.  Possession  and  control  of  prop- 
erty. 

See  49  Cent.  Dig.  Wi^ls,  99  1746-1768. 

A  direction  to  hold  and  administer  a  testa- 
tor's property  for  the  benefit  of  certain  minor 
legatees,  which  would  forbid  the  transfer  of  the 
property  to  a  lawfully  appointed  administrator 
or  to  one  legally  authorized  to  receive  it,  can- 
not be  implied  from  a  clause  in  the  will  ap* 
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pointiug  the  holder  of  such  property  to  distribute 
the  proceeds  equally  between  such  legatees.  De- 
cree 24  App.  D.  C.  573,  reversed.— Darlington  v. 
Turner,  26  S.  Ct  630.  202  U.  S.  195,  50  L.  Ed. 
992.      . 

^=:»732«  Property  or  fund  out  of  whioli 
legAoies  are  to  be  paid. 

See  49  Cent  Dig.  Wills,  51  1732-1737,  1801-1818. 

Where  a  will  gives  directly  to  a  legatee  the 
interest  on  |4,000  for  life,  and  "the  said  sum  of 
$4^000,"  on  the  death  of  the  life  tenant,  to  cer- 
tain persons  named,  the  executors  cannot,  by 
setting  apart  a  bond  and  mortgage  for  $4,000, 
and  by  recording  a  declaration  of  trust  to  this 
effect,  preclude  the  legatees  from  enforcing  pay- 
ment of  the  legacy  from  the  general  assets  of  the 
estate ;  the  legatees  never  having  assented  to  or 
ratified  the  action  of  the  executors,  or  waived 
their  rights  under  the  will. — Sherman  v.  Jerome, 
120  U.  S.  319,  7  S.  Ct.  577.  30  L.  Ed.  680. 

(B)  SPECIFIC.  DEMONSTRATIVE,  AND 

GE57ERAL  DEVISES  AND 

BEQUESTS. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  48  Cent.  Dig.  Wills,  §S  1936-19&6.] 

(O  ADVANCEMENTS.  ADEMPTION,  SAT- 
ISFACTION. AND  LAPSE. 

^=»757.   AdvaneeiiieAts. 

See  49  Cent.  Dig.  Wills.  |fi  1967-1977;    20  Oent.  Dig. 
Evld.   §9  1059.   1066,  U38. 


— »  Coiutniotioii  and  operation 
of  testamentary  proTlrionii. 

See  49  Cent  Dig.  Wills.  9§  1961-1966. 

• 

The  will  of  M.  gave  bfis  estate,  in  equal 
shares,  to  his  foar  children  and  a  grandchild, 
and  directed  that,  any  advances  to  them,  made 
or  to  be  made,  should  be  treated  as  gifts,  and 
not  in  any  manner  to  be  accounted  for.  Meld, 
that  the  dominating  purpose  of  the  will  was  to 
secure  an  equal  division  of  what  property  the 
testator  should  leave,  irrespective  of  advances ; 
and,  while  a  debt  from  a  legatee  might  be  cre- 
ated which  would  be  independent  of  the  absolu- 
tion accorded  by  the  will,  to  establish  such  a 
debt  would  require  clear  proof  of  a  distinct  pur- 
pose to  do  so  on  the  part  of  the  testator.  De- 
cree, Cowen  v.  Adams,  78  F.  536,  24  C.  C.  A. 
198,  affirmed.— Adams  v.  Cowan,  19  S.  Ct  873, 
174  U.  S.  800.  43  L.  Ed.  1188. 

Moneys  advanced  by  testator  to  a  son  dur- 
ing his  lifetime  and  after  the  will  was  made, 
whatever  the  amount  and  whether  charged  on 
his  books  or  not,  cannot  be  deducted  from  the 
share  of  such  son  under  a  will  reciting  that 
he  has  made  advances  to  children  which  are 
charged  to  them 'on  his  books,  and  may  make 
further  advances  which  may  be  charged  on  his 
books  to  their  respective  accounts,  and  that  he 
desires  that  equal  provision  made  for  each  shall 
be  in  addition  to  the  '^advances  made  or  that 
may  hereafter  be  made,"  and  that  "said  ad-/ 
vances  made  and  that  may  hereafter  be  made  be 
treated,  not  as  advances,  but  as  gifts,  not  in 
any  manner  to  be  accounted  for."  Decree,  Cow- 
en  V.  Adams.  80  F.  448,  25  C.  C.  A.  547,  affirmed. 
—Adams  v.  Cowen,  20  S.  Ct.  668, 177  U.  S.  471, 
44  L.  Ed.  851,  affirming  judgment  on  rehearing 
19  S.  Ct  873,  174  U.  S.  800,  43  L.  Ed.  1188. 

(D)  ELECTION. 

[No  paragraphs  or  references  in  this  Digest    But 
see  49  Cent.  Dig.  Wills.  9S  2004-2099.] 

(B)  ABATEMENT. 

[No  paragraphs  or  references'  in  this  Digest    But 
see  49  Cent.  Dig.  Wills.  {§  2100-2112.] 


(F)  LEGACIES  CHARGED  ON  PROPERTY, 

ESTATE,  OR  INTEREST. 

^=»820.  Charge  on  proporty  of  estate  la 
Keaoral. 

See  49  Cent  Dig.  Wills.  {§  2114-2119,  212L 

A  devise  of  land  was  made  on  specified  con- 
ditions, "under  the  penalty  in  case  of  noncom- 
pliance, of  loss  of  the*  above  property,"  the  con- 
ditions being  to  pay  certain  money  legacies,  and 
a  life  annuity  in  money.  Other  legacies  in  mon- 
ey were  given,  and  there  was  a  provision  "that 
all  the  legacies  which  I  have  given  in  money  and 
not  charged  upon  any  particular  fund"  should 
not  be  payable  for  two  ^ears  "after  my  de 
cease,"  followed  by  a  provision  as  to  the  pay- 
ment by  the  devisee  of  mterest  on  the  first-nam- 
ed money  legacies  after  she  should  come  into 
possession  of  the  land  devised.  No  other  mcm- 
ey  legacies  were  given  payable  by  any  person  on 
conditions,  and  there  were  no  other  legacies  in 
money  which  could  answer  the  descriotion  of 
legacies  in  money  charged  on  a  particular  fund. 
held,  that  the  life  annuity  was  a  charge  on  the 
land  devised. — Canal  Bank  v.  Hudson,  111  U.  S. 
66,  4  S.  Ct  303,  28  L.  Ed.  354. 

A  testator  owning  a  large  estate  and  mak- 
ing his  will,  in  view  of  impending  dissolution, 
bequeathed  his  entire  estate  to  his  wife,  adding : 
"I  recommend  to  her  the  care  and  protection  of 
my  mother  and  sister,  and  request  her  to  make 
such  gift  and  provision  for  them  as  in  her  judg- 
ment will  be  best."  The  mother  and  sister  re- 
sided at  a  distance,  and  were  in  urgent  need  of 
such  provision ;  the  mother  being  an  invalid  of 
advanced  age,  requiring  constant  medical  at- 
tendance, nursing,  and  care,  and  having  no  in- 
come except  the  interest  on  $15,000,  which 
had  been  loaned  to  testator  many  years  before 
by  his  deceased  father,  and  the  sister  beini; 
wholly  dependent  on  her.  Held,  that  it  was  the 
testator's  intention  to  charge  the  bequeathed  es- 
tate with  such  gift  and  provisions,  and  that 
the  request  was  mandatory. — Colton  ▼.  Colton, 
127  U.  S.  300,  8  S.  Ct  1164.  32  L.  Ed.  138.  re- 
versing decree  (C.  C.)  21  F.  594. 

^=»826.   Enforoeineiit  of  ol&arse. 

See  49  Cent.  Dig.  Wills,  §|  2128-2188. 

Where  a  life  annuity  was  made  a  charge  on 
land  devised,  and  the  will  was  proved  and  re- 
corded in  the  county  where  the  land  was  sit- 
uated, it  was  not  necessary,  in  a  suit  in  chan- 
cery by  the  life  annuitant,  to  establish  the  ar- 
rears due  on  the  annuity  as  a  specific  lien  on  the 
land,  to  make  as  defendant  the  trustee  in  a 
deed  of  trust  made  b^  the  devisee  under  the 
will,  provided,  in  a  suit  to  enforce  the  deed  of 
trust,  brought  by  the  beneficiaries  under  it,  they 
were  given  the  right  to  contest  the  validity  ot 
tiie  lien  claimed  by  the  life  annuitant,  and  to 
redeem  the  land  from  such  lien,  when  establish- 
ed.—Canal  Bank  v.  Hudson,  111  U.  S.  €@,  4  S. 
Ct  303,  28  L.  Ed.  354. 

(G)  DEBTS   OF  TESTATOR  AND  INCUM- 

BRANCES ON  PROPERTY. 

[No  paragraphs  or  references  in  this  Digest    But 
see  49  Cent  Dig.  Wills.  SS  2139-2164.] 

(H)  VOID,  LAPSED.  AND  FORFEITED  DE- 
VISES AND  BEQUESTS,  AND  PROP- 
ERTY AND  INTERESTS  UNDISPOS- 
ED OF. 

^=»&51«  Effeot  of  failure  of  dorlse  or 
bequest  on  llmitatioa  over  or 
other  dispositton. 

See  49  Cent  Dig.  WUls.  8§  n87-niO. 

^s»853.  ^_  Aooeleration  of  remaiader 
or  other  sabsequeat  iatereet. 

See  49  Cent  Dig.  Wills,  8  2169. 

Testator  bequeathed  the  income  from  his 
estate  to  his  wife.    At  her  death  it  should  go 


£Sttp.Ct.Dtg.— Page  UlQ. 


WITNESSES 


to  his  sisters,  if  living,  and  on  their  death  be 
divided  among  tiiree  charitable  institutions. 
Held,  that  the  death  of  the  siiters  before  the  tes- 
tator did  not  defeat  the  remainder  of  the  char- 
ities, but  it  vested  in  them  upon  the  death  of 
the  widow.— Robison  v.  Female  Orphan  Asylum 
of  Portland,  123  U.  S.  702,  8  S.  (ft  327,  31  L. 
EM.  293. 


a)  RIGHTS  AND  REMEDIES  OF  CREDIT- 
ORS OF  DEVISEES  AND  LEGATEES. 

fNo  paragraphs  or  references  in  this  Digest    But 
aee  49  Cent  Dig.  Wills.  ||  2104-2225.] 


WILSON  ACT. 


Ck>mmerce,  ^s>9,  14,  41,  50,  60, 
Cionstitational  Law,  ^=s»49« 


WIRES. 


See  Electricity. 


WITHDRAWAL 

Evidence  curing  error,  see  Appeal  and  Error, 
<&=>1053. 

Foreign  insurance  company,  see  Insurance,  ^=» 
22. 

Goods  imported  to  bonded  warehouses,  see 
Customs  Duties,  ^=»91. 

Instructions,  see  Trial.  ^=:»296. 

Objectionable  matter  in  argument  of  counsel, 
see  Criminal  Law,  ^=»729. 

Partner  from  firm,  see  Partnership,  ^=»241. 

Pleading,  see  Equity,  «s»323. 

Stipulation  to  submit  case  to  court  without  ar- 
gument, see  Appeal  and  Error,  ^=»826. 

Transcript  on  appeal,  see  Appeal  and  Error, 
«=»630. 


WITNESSES. 

Scope-Note, 

[INCLUDES  prodaction  of  oral  testimony  at  the  trial  of  capses  In  general,  dyll  or 
criminal ;  competency  to  testify ;  procuring  attendance  for  that  purpose,  and  production  of 
documents  by  witnesses;  examination  of  ^litnesses;  their  credibility;  and  corroborating, 
lmi)eachlng,  or  contradicting  their  testimony. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 


Analysis. 

L  Attendance,  Production  of  Documents,  and  Compensation* 
«=»2.  Right  of  accused  to  compulsory  process. 
16.  Subpcema  duces  tecum. 

II.  Competency. 

(A)  Capacity  and  Qualii^ications  in  General. 

41.  Unsoundness  of  mind. 
45.  Obligation  of  oath. 

47.  Infanw  or  conviction  of  crime. 

48.  In  general. 

49.  Effect  of  pardon  or  punishment. 

61.  Husband  and  wife. 


62. 
63. 
55. 
61. 


—  Incompetency  for  or  against  each  other  in  general. 
Effect  of  statutes  removing  disqualification. 

—  Separate  interests  of  husband  and  wife. 

—  Prosecutions  for  offenses  by  husband  or  wife  against  the 
other. 

67.  Attorney  and  client. 

77.  Examination  of  witness  as  to  competency. 

(B)  Parties  and  Persons  Interested  in  Event. 
87.  Defendants  in  criminal  prosecutions. 

89.  Separate  trials  of  defendants  jointly  indicted. 

91.  Interest  of  party  or  other  person. 

102.  Interest  in  criminal  prosecution  of  person  injured,  prose- 
cutor, informer,  or  detective  or  other  officer. 

115.  Effect  of  statutory  removal  of  incompetency  in  general. 

116.  Civil  actions  and  proceedings. 
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II.  Competency — Continued. 

•    (C)  Testimony  of  Parties  or  Persons  Interested,  for  or  Against 

Representatives,   Survivors,   or   Successors  in  Titu 
or  Interest  of  Persons  Deceased  or  Incompetent. 

€=»  127.  Actions  and  proceedings  in  which  testimony  is  excluded. 

128.  In  general. 

129.  Representative  or  other  capacity,  or  title  or  interest  of 

party. 

133.  Claim  or  demand  against  estate  of  decedent  or  incom- 
petent person. 

137.  Parties  and  other  persons  whose  testimony  is  excluded. 

139.  Parties  of  record. 

157.  Subject-matter  of  testimony. 

163.  Admissions  or  other  statements  by  person  subse- 
quently deceased  or  incompetent. 

(D)  Confidential  Relations  and  Privileged  Communications. 
€i=>187.  Husband  and  wife. 

188.  In  general. 

190.  Subject-matter  of  communications. 

197.  Communications  to  or  advice  by  attorney  or  counsel. 

201.  Subject-matter  of  communications  or  advice  in  general 

202.  Instructions  as  to  will  or  conveyance. 

219.  Waiver  of  privilege. 

III.  Examination. 

(A)  Taking  Testimony  in  General. 
^=s>226.  Discretion  of  court. 

236.  Questions  in  general. 

239.  Leading  questions. 

240.  In  general. 

242.  Suggestions  in  aid  of  recollection. 

252.  Use  of  documents,  maps,  plats,  diagrams,  or  other  matters  to 

explain  testimony. 
255.  Memoranda  or  other  writings  which  may  be  used. 

261.  Recalling  witnesses. 

262.  In  general. 

(B)  Cross-Examination  and  Re-Examination. 

«=»  268.  Scope  and  extent  of  cross-examination  in  general. 

276.  Cross-examination  of  party  in  general. 

277.  Cross-examination  of  accused  in  criminal  prosecutions, 
285.  Redirect  examination. 

287.  Explanation  of  testimony  on  cross-examination. 

(C)  Privilege  of  Witness. 

^=3»292.  Nature  and  grounds  of  privilege  to  refuse  to  answer  in  gen- 
^      eral. 
293.  Constitutional  and  statutory  provisions. 

297.  Answer  tending  to  subject  witness  to  criminal  prosecution. 

298.  Privilege  as  to  production  of  documents. 

299.  Privilege  of  accused  in  criminal  prosecution. 

300.  In  general. 

301.  Cross-examination. 

303.  Effect  of  release  or  discharge  from  liability. 

304.  Effect  of  statutory  protection  of  witness  from  use  of  evidence 

against  himself. 
306.  Persons  entitled  to  claim  privilege. 
308.  Determination  of  right  to  privilege. 

IV.  Credibility,   Impeachment*   Contradiction,   and   Corroboration« 

(A)  In  General. 

320.  Right  to  impeach  one's  own  witness. 

321.  In  general. 
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IV.  •  Credibility,  Impeachment,  Contradiction,  and  Corroboration — Continued. 

(A)  In  Gknerai. — Continued. 

^=»  322.  Witness  whom  party  is  compelled  to  call. 

324.  Party  called  as  witness  by  adversary. 

325.  Witness  cross-examined  as  to  matter  not  subject  of 

,  direct  examination. 

330.  Cross-examination   to   discredit   witness   or   disparage  testi- 
mony in  general. 

(B)  Charactkr  and  Conduct  of  Witness. 

«=»  334.  Witnesses  who  may  be  impeached  as  to  character. 

337.  Accused  as  witness  in  criminal  prosecution. 

344.  Particular  acts  or  facts. 

348.  Cross-examination  for  purpose  of  impeachment. 

349.  In  general. 

352.  Competency  of  impeaching  evidence  in  general. 

(C)  Interest  and  Bias  oe  Witness. 

[No  para^aphs  or  references  in  this  Digest.    But  see  50  Cent.  Dig.  Witn. 
§§  1177-1208.1 

(D)  Inconsistent  Statements  by  Witness. 

«=s>379.  Inconsistency  of  statements  as  ground  of  impeachment  in 
general. 
380.  Witnesses  who  may  be  impeached  by  inconsistent  statements. 

387.  Cross-examination  as  to  inconsistent  statements. 

388.  Laying  foundation  for  proof  of  inconsistent  statements. 

*  389.  Admission  or  denial  by  witness  of  making  of  inconsistent 

statements. 

397.  Effect  of  impeachment  by  inconsistent  statements. 

(E)  Contradiction  and  Corroboration  oe  Witness. 

398.  Right  to  contradict  testimony  in  general. 

403.  Testimony  subject  to  contradiction.  » 

404.  In  general. 

Cross-References. 


See— 

AffidaTits. 

Depositions. 

Kvidence. 

Grand  Jury,  ^=»36. 

Perjury. 

Attestation  of  will,  see  Wills,  €=»ll3-123. 

Comment  of  counsel  on  failure  to  produce  wit- 
nesses, see  Criminal  Law,  ^=s>721^. 

Compelling  self  incrimination,   due  process  of 
law,  see  Constitutional  Law,  ^=9255. 

ISzemption  from  self  incrimination  as  privilege 
or  immunity,  see  Constitutional  Law,  ^=:»206. 

Experts,  see- 
Criminal  Law,  <8=s»468-489. 
Evidence,     <©=>506-523,     536-646,     547-4556, 
563-566,  569^71. 


Indorsement  of  witnesses  on  indictment  or  in- 
formation, see  Criminal  Law,  ^==>628. 

Number   of  witnesses   to   overcome   answer  in 
equity,  see  Equity,  ^=:»345. 

Opinions,  see- 
Criminal  Law,  ^=5>449-489. 
Evidence,  «=5>470-571. 

Right   of   accused    to    confront    witnesses,    see 
Criminal  Law,   <d=>662. 

Service  of  list  of  witnesses,  see  Criminal  Law, 
<d=>629. 

Testimony  of  accomplices,  see   Criminal  Law, 
<3=»507,  508. 

Testimony  as  witness  ground  of  estoppel,  see 
Estoppel,  ^s»69. 


I.   ATTENDAHOE,  PROBUOTIOH  OF 

BOCTJMEKTS,  ANB   COM- 

PEHSATTON. 

Absence,  ground  for  continuance,  sefr— 
Continuance,  ^;=»21-26. 
CAminal  Law,  €=»595-598. 

Authority  of  interstate  commerce  commission, 
to  compel  attendance,  see  Commerce,  ^=»87. 

Fees  as  items  of  costs,  see  Costs,  ^=»183,  184. 

Subpcena  duces  tecum,  see  Searches^  and  Seiz- 
ures, ^=»7. 

XT  n  reasonable  seiches  and  seizures,  see  Search- 
es and  Seizures,  ^=»7. 


^=»2.  Rislit    of   acevsed   to   oompnlsory 
process. 

See  60  Cent.  Dig.  Witn.  ||  2-4;   14  Cent.  Dig.  Crlm. 
Law,  9  1343. 

The  court  allowed  15  witnesses  for  defend- 
ant to  be  summoned  at  government  expense, 
and  disallowed  10,  of  whom  2  were  already 
summoned,  7  were  the  wives  of  witnesses  whom 
the  court  ordered  summoned  (the  affidavit  stat- 
ing that  the  husband  and  wife  were  relied  on 
to  prove  the  same  fact),  and  1  was  relied  on 
merely  to  corroborate  the  testimony  of  other 
witnesses.    ,Held,  that  the  action  of  the  court 
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was  proper.— Ooldsby  t.  United  States,  160  U. 
S.  70, 16  S.  Ct.  216,  40  L.  Ed.  343. 

"^s^lG.   Snbpcena  dnoes  teonnt. 

See  60  Cent.  Dig.  Witn.   91  19-27;    12  Cent   Dig. 
Corp.  I  2090. 

A  paper  directing  the  registrar  of  voters 
to  furnish  the  number  of  white  and  colored 
voters,  without  specifying  any  paper  in  his 
possession  the  production  of  which  is  sought,  is 
not  a  subpoena  duces  tecum. — Murray  v.  State 
of  Louisiana,  163  U.  S.  101,  16  S.  Ct  990,  41 
Ij.  Ed.  87. 

A  paper  directing  the  jury  commissioners  to 
furnish  the  names  and  residences  of  citizens 
who  appeared  for  qualification  as  jurors,  and 
of  those  who  qualified,  and  from  whom  the 
grand  jury  was  drawn,  is  not  a  subpoena  duces 
tecum. — Id. 

The  officer  of  a  corporation  having  in  his 
possession  the  books  of  the  corporation,  de- 
scribed in  a  subpoena  duces  tecum  directed  to 
the  corporation,  must  produce  the  books  or  be 
held  in  contempt.— Wilson  v.  United  States,  31 
S.  Ct  538.  221  U.  S.  361,  55  L.  Ed.  771,  Ann. 
Cas.  1912D,  558. 

A  subgxBna  duces  tecum  directed  to  a 
corporation  is  not  illegal  because  it  does  not 
conform  to  the  "provisions  of  Rev.  St.  S  877 
(U.  S.  Comp.  St  1901,  p.  667),  that  witnesses 
required  on  the  part  of  the  United  States 
shall  be  subpoenaed  "to  attend  to  testify  gen- 
erally on  their  behalf,  and  not  to  depart  the 
court  without  leave  thereof  or  of  the  district 
attorney."— Id. 

A  subpoena  duces  tecum  is  not  invalid  be- 
cause it  contains  no  ad  testificandum  clause, 
but  simply  directs  a  corporation,  which  could 
not  give  oral  testimony,  to  produce  books.— Id. 

The  authority  to  issue  subpoenas  duces  te- 
cv.m  was  comprehended  in  the  power  corf  erred 
upon  the  Federal  courts  by  Act  Sept.  24,  1789, 
c.  20.  §  14,  1  Stat.  81  (U.  S.  Comp.  St  1901, 
p.  580),  to  issue  all  writs  not  specially  provid- 
ed for  by  statute  which  may  be  necessary  for 
the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  practice  and  usages  of 
law.- (1911)  American  Lithographic  Co.  v. 
Werckmeister,  31  S.  Ct  676,  221  U.  S.  603,  55 
L.  Ed.  873,  affirming  judgment  (1908)  165  F. 
426,  91  C.  G.  A.  376. 

Compulsory  production  of  the  books  of  a 
corporate  defendant  under  a  subpoena  duces 
tecum  served  upon  an  officer  of  the  corpora- 
tion in  an  action  to  recover  the  penalties  pre- 
scribed by  Rev.  St  |  4965  (U.  S.  Comp.  St 
1901,  p.  3414)  for  printing  and  selling  copies 
of  a  copyrif^hted  painting,  did  not,  after  the 
'  change  of  the  rule  as  to  the'  incompetency  of 
parties  as  witnesses,  made  by  section  858 
(page  659)  violate  any  of  the  rights  of  the 
corporation  under  section  724  (page  583)  pro- 
viding for  the  production  on  notice  and  motion 
of  a  party's  books  and  papers,  since  this  section 
cannot  be  regarded  as  providing  an  exclusive 
procedure. — Id. 

n.   OOMPETEHOY. 

Conformity  to  state  practice,  see  Courts,  ^ss> 

349. 
Law    changing   competency   of    witness    as   ex 

post  facto  laws,  see  Constitutional  Law,  ^=» 

Of  expert  witnesses,  see  Evidence,  ^=»536-546. 

(A)  CAPACITY  AND  QUALIFICATIONS 

IN  GENERAL. 

Exclusion  of  Chinese  as  witnesses  as  denying 
equal  protection  of  laws,  see  Constitutional 
Law.  <e=»222. 


^=»41.   Unflonndness  of  mind.  • 

See  60  Cent  Dig.  Witn.  |  99. 

One  who,  though  a  lunatic,  is  able  to  ap- 
prehend the  obligation  of  an  oath,  and  give  a 
correct  account  or  matters  he  has  seen  or  neard, 
is  admissible  as  a  witness.— District  of  Columbia 
V.  Arms,  107  U.  S.  519,  2  S.  Ct  840,  27  Lu  Ed. 

6ia 

^s»46.   Obligation  of  omth. 

See  GO  Cent  Dig.  Witn.  §9  104-107. 

On  a  trial  for  murder,  a  boy  nearly  five 
and  a  half  years  old,  being  offered  as  a  witness, 
stated  on  his  voir  dire  that  he  knew  the  dif- 
ference between  the  truth  and  a  lie ;  that  if  he 
told  a  lie,  the  bad  man  would  get  him ;  that  he 
was  going  to  tell  the  trath;  that  his  mother  bad 
told  him  that  morning  to  "tell  no  lie."  To  the 
question  what  would  be  done  with  him  in  court 
if  he  told  a  lie,  he  replied  that  they  would  put 
him  in  jail,  and  to  a  question  as  to  what  the 
clerk  said  to  him  when  he  held  up  his  hand,  bo 
answered:  "Don't  you  tell  no  story."  Held 
competent^Wheeler  v.  United  States,  159  U.  S. 
523, 16  S.  Ct  93,  40  L.  Ed.  244. 

^=»47«  Infamy  or  oonTiotion  of  erinso. 

See  60  Cent  Dig.  Witn.  (9  100-118. 

^s»48.  —  In  genoral* 

See  60  Cent  Dig.  Witn.  |9  109-115. 

Cr.  Proc.  Act  Utah,  1878,  provides  that  'the 
rules  for  determining  the  competency  of  wit- 
nesses in  civil  actions  are  applicable  also  to 
criminal  actions  and  proceedings,  except  as 
otherwise  provided  in  this  act"  Civ.  Prac  Act 
I  374,  provides  that  ''all  persons,  without  ex- 
ception, otherwise  than  as  specified  in  this 
chapter,  may .  be  witnesses  .in  any  act  or  pro- 
ceeding. Facts  which,  by  the  common  law, 
would  cause  the  exclusion  of  witnesses,  may 
still  be  shown  for  the  nurpose  of  affecting  their 
credibility."  Section  378,  which  was  repealed 
by  Act  March  9,  1882,  provided  that  "persons 
against  whom  judgment  has  been  rendered  up- 
on a  conviction  for  felony,  unless  pardoned  by 
the  governor,  or  such  judgment  iias  been  re- 
vered on  appeal,  shall  not  be  witnesses."  Held, 
that  by  such  repeal  convicted  felons  were  made 
competent  witnesses  in  criminal  as  well  as  cinl 
cases.— Hopt  v.  People  of  Territory  of  Utah,  110 
U.  S.  574,  4  S.  Ct.  202.  28  L.  Ed.  262. 

At  common  law,  and  on  general  principles  of 
jurisprudence,  when  not  controlled  by  express 
statute  giving  effect  within  the  state  which  en- 
acts it  to  a  conviction  and  sentence  in  another, 
such  conviction  and  sentence  can  have  no  effect 
by  way  of  penalty  or  of  personal  disability  or 
qualification  beyond  the  limits  of  the  state  in 
which  the  judgment  is  rendered.  A  conviction 
in  North  Carolina  will  not  make  the  convict 
incompetent  to  testify  in  CTexas.— Logan  t. 
United  Stotes,  144  U.  S.  263.  12  S.  Ct  017.  36 
L.  Ed.  429.  reversing  judgment  United  States 
V.  Logan  (C.  C.)  45  F.  872. 

^s:»49«  i...  Effect  of  pnrdon  or  pnniab- 
ment. 

See  60  Cent  Dig.  Witn.  ||  116-118. 

The  granting  of  a  full  and  unconditional 
pardon  by  the  |)resident  of  the  United  States  to 
a  person  convicted  of  a  felony  restores  his 
competency  as  a  witness,  and  this  result  is  not 
affected  by  a  recital  in  the  pardon  that  it  was 
granted  for  the  reason,  among  others,  that  his 
testimony  was  desired  by  the  government  In  a 
cause  then  pending  in  a  court  of  the  United 
States.— Boyd  v.  United  States,  142  U.  S.  450. 
12  S.  Ct  292,  35  L.  Ed.  1077,  reversing  jodg- 
ment  United  States  v.  Boyd  (C.  C.)  45  F.  851. 

A  full  pardon  by  the  governor  of  Texas  of  a 
person  convicted  of  crime  therein,  though  grant- 
ed after  he  has  served  out  his  term  of  imprisoo- 
ment,  takes  away  all  disqualifications  as  a  wit- 
ness, and  restores  his  competency  to  testify  i0 
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any  facts  within  his  knowledge,  even  if  they 
came  to  his  knowledge  before  his  disqualification 
was  removed  by  the  pardon. — Logan  v.  United 
States,  144  U.  S.  263,  12  S.  Ct  617,  36  L.  Ed. 
429,  reversing  judgment  United  States  v.  Logan 
(C.  C.)  45  F.  872. 

^=»5I.  Husband  and  wife. 

See  60  Cent.  Dig.  Witn.  fif  124-182;    1  Cent.  Dig. 
Adultery.  8  22;   46  Cent.  Dig.  Trial.  8  106. 


^^  Incompetenoy  for  or  against 
each  oilier  in  general. 

See  50  Cent.  Dig.  Wltn.  88  124.  126-136.  166.  416-417, 
419,  424. 

The  wife  of  the  accused  is  not  competent 
to 'testify  in  the  federal  courts  on  his  behalf. — 
Hendrix  v.  United  States,  31  S.  Ot  193,  219 
U.  S.  79,  65  L.  Ed.  102. 

^=:»63.  ^^  Effect  of  statntes  remoring 
disqualification. 

See  60  Cent.  Dig.  Wltn.  88  137-141. 

The  husband  of  a  defendant  to  a  bill  to 
establish  complainant's  title  as  heir  of  a  de- 
cedent to  certain  land,  which  the  wife  claims 
under  an  alleged  -trust  deed,  who  joins  his  wife 
in  a  cross-bill  asking  that  the  alleged  trust  be 
enforced  for  her  benefit,  and  assents  to  any  de- 
cree which  will  place  the  property  under  her 
sole  control,  and  preserve  it  for  her  benefit.  Is 
a  competent  witness  for  her,  under  Act  111.  Feb. 
19,  1807  (Pub.  Laws  1867,  p.  183),  which  pro- 
vides (sections  1  and  5)  that  no  one  shall  be  dis- 
qualified as  a  witness  in  civil  actions  by  reason 
of  interest,  and  that  a  husband  may  testify  for 
his  wife  in  cases  where  she  would,  if  unmarried, 
be  plaintiff  or  defendant.— Kingsbury  v.  Buck- 
ner,  134  U.  S.  650,  10  S.  Ct.  638,  33  L.  Ed. 
1047. 

^=s>SS,  — —  Separate  interests  of  lins- 
band  and  nHfe. 

See  60  Cent.  Dig.  Wltn.  88  147-162. 

Under  Rev.  St.  §  877  [U.  S.  Comp.  St.  1901, 
p.  667],  providing  that  on  the  trial  of  any 
cause  in  the  District  of  Columbia  the  wife  shall 
not  be  competent  to  give  evidence  for  or  against 
her  husband  in  any  criminal  proceeding,  in  an 
action  by  a  wife  against  the  heirs  of  her  de- 
ceased husband  to  establish  her  claim  as  a 
creditor  of  his  estate  on  account  of  the  alleged 
investment  by  him  of  her  property  in  his  own 
name,  the  w^ife  is  a  competent  witness. — Stick- 
ney  v.  Stickney,  131  U.  S.  227,  9  S.  Ct.  677, 
33  L.  Ed.  136. 

^=961.  — —  Prosecutions  for  offenses  by 
husband  or  wife  against  tbe 
otber. 

See  60  Cent.  Dig.  Wltn.  88  163,  174-176;    46  Cent. 
Dig.   Trial.    8   106. 

Code  Civ.  Proc.  Utah,  $  1156,  declares  that, 
without  the  other's  consent,  neither  husband  nor 
wife  shall  be  examined  against  tbe  other,  or  be 
que8tione<l  during  or  after  marriage  as  to  any 
communication  made  between  them,  but  that 
this  rule  does  not  apply  to  a  civil  action  by  one 
against  the  other,  or  to  a  criminal  proceeding 
'*ior  a  crime  committed  by  one  against  the 
other."  Heldf  that  a  subsequent  marriage  by 
a  married  man  is  not  a  crime  against  the  lawful 
wife  which  can  be  proved  by  her  evidence  of  his 
confessions  to  her. — Bassett  v.  United  States, 
137  U.  S.  496,  11  S.  Ct.  165,  34  L.  Ed.  762. 
rcversine;  judgment  United  States  y.  Bassett,  5 
Utah,  131,  13  P.  237. 

^=»67.  Attorney  and  client* 

See  60  Cent.  Dig.  Wltn.  88  121-123. 

An  attorney  is  a  competent  witness  for  his 
client.— French  v.  Hall,  119  U.  S.  152,  7  S.  Ct. 
170,  30  L.  Ed.  375. 


^=»77.  TShramination    of    witness    as    to 
competency. 

See  60  Cent.  Dig.  Witn.  88  196-200. 

Questions  regarding  the  a^,  antecedents, 
business,  and  experience  of  a  witness  are  large- 
ly within  the  discretion  of  the  court,  and  there 
is  no  error  in  permitting  a  witness  about  to  tes- 
tify in  relation  to  false  entries  in  the  report  of  a 
national  bank  to  be  asked  whether  he  had  any 
experience  in  bank  business  before  he  was  made 
cashier  of  the  bank  in  question. — Cochran  v. 
United  States,  157  U.  S.  286,  16  S.  Ct.  628;  39 
L.  Ed.  704. 


(B)  PARTIES  AND  PERSONS  INTER- 
ESTED IN  EVENT. 

^=»87.  Defendants  in  eriminal  prosecu- 
tions. 

See  60  Cent.  Dig.  Witn.  88  243-248. 

^=:»80.  ^^  Separate    trials    of    defend- 
ants Jointly  indicted. 

See  60  Cent  Dig.   Wltn.   88  245.  246. 

Under  a  joint  indictment  in  a  federal  court, 
when  a  severance  and  separate  trials  have  been 
ordered,  one  defendant,  even  though  his  case  has 
not  been  disposed  of,  may  testify  on  behalf  of 
the  government  on  the  trial  of  his  co-defendant. 
—Benson  v.  United  States,  146  U.  S.  325,  13  S. 
Ct  60,  36  Ll  Ed.  991. 

^=»91.  Interest  of  party   or   otber  per- 
son. 

See  60  Cent.  Dig.  Wltn.  88  210.  249-414. 

^=:»102.  —  Interest  in  criminal  pros- 
ecution of  person  injured, 
prosecutor,  informer,  or  de- 
teotiTC  or  otber  officer. 

See  60  Cent  Dig.  Wltn.  88  403-414. 

An  officer  of  the  United  States,  who  carries 
on  a  correspondence  with  one  suspected  of  us- 
ing the  mails  for  illegal  purposes  in  order  to 
obtain  evidence  on  which  to  base  a  prosecution, 
is  not  thereby  disqualified  from  testifying  in  re- 
spect to  an  offense  committed  by  defendant  in 
the  course  of  such  correspondence. — ^Audrews  v. 
United  States,  102  U.  S.  420,  16  S.  Ct.  798,  40 
'L.  Ed.  1023,  following  Grimm  v.  United  States, 
156  U..  S.  604,  15  S.  Ct  470,  39  L.  Ed.  550, 
afiirming  judgment  (D.  C.)  United  States  v. 
Grimm,  50  F.  528. 

^=»116.  Effect  of  statutory  removal  of 
incompetenoy  in  seneraL 

See  60  Cent.  Dig.  Wltn.  88  491-629. 

^=;:»11^  ^^  Civil  actions  and  proceed- 
ings. 

See  60  Cent  Dig.  Wltn.  88  491-622. 

Rev.  St  §  858  [U.  S.  Comp.  St  1901,  p. 
059],  provides  that  in  the  United  States  courts 
no  witness  shall  be  excluded  in  any  civil  action 
because  he  is  a  partv  to  or  interested  in  the 
ibsue  tried,  ''provided,  that  in  actions  by  or 
against  executors,  •  ♦  ♦  in  which  judgment 
may  be  .rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the 
other,  as  to  any  transaction  with,  or  statement 
by,  the  testator,  •  *  •  unless  called  to  tes- 
ti^  thereto  by  the  opposite  party.  •  •  * 
In  all  other  respects,  the  laws  of  the  state  in 
which  the  court  is  held  shall  be  the  rules  of 
decision  as  to  the  competency  of  witnesses,"  at 
law  or  in  equity.  Held^  that  the  words  "in  all 
other  respects"  mean  "in  all  other  respects  than 
those  provided  for  in  the  clause  preceding  the 
proviso" ;  and  a  witness  cannot  be  excluded 
simply  because  he  is  a  party  to  or  interested  in 
the  issues.— Goodwin  v.  Fox,  129  U.  S.  601,  9  S. 
Ct.  367,  32  L.  Ed.  805. 
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(C)  TESTIMONY  OF  PARTIES  OR  PER- 
SONS INTERESTED.  FOR  OR  AGAINST 
REPRESENTATIVES,  SURVIVORS.  OR 
SUCCESSORS  IN  TITLE  OR  INTEREST 
OF  PERSONS  DECEASED  OR  INCOM- 
PETENT. 

^=»127.   Actions      and      proceedings      in 
ivliicli  testimony  is  excluded. 

See  60  Cent.  Dig.  Witn.  iS  553-573. 

^=»128.  —  In   general* 

See  50  Gent  Dig.  Wltn.  {f  553-555.  662-564.  570. 

A  proceeding  to  subject  to  execution  cor- 
porate stock  which  had  been  assigned  to  defend- 
ant by  the  execution  debtor,  who  died  pending 
the  action,  and  whose  administrator  was  sub- 
stituted as  a  party  defendant,  is  not  an  action 
*'by  or  against''  the  administrator  within  Rev. 
St  §  858  [U.  S.  Comp.  St.  1901,  p.  659],  so  as 
ta  render  the  testimony  of  the  administrator  of 
defendant  incompetent,  for  the  liability  of  -the 
estate  had  already  been  fixed  by  the  judgment 
against  decedent,  and  the  real  issue  was  between 
plaintiff  and  defendant  as  to  the  validity  of  the 
attachment.— Monongahela  Nat.  Bank  v. 
Jacobus,  109  U.  S.  275,  3  S.  Ct  219,  27  U  Ed. 
935, 


^^  Representative  or  other  oa- 
pacity»  or  title  or  interest  of 
party. 

See  60  Cent  Dig.  Wltn.  fi|  656-560. 

Rev.  St  t  858  [U.  S.  Comp.  St  1901^  p. 
659],  provides  that  no  witness  shall  be  rendered 
incompetent  because  of  interest,  except  that  in 
actions  by  or  against  executors  or  administra- 
tors, an  interested  party  will  not  be  admitted  to 
testify  to  transactions  with  any  decedent.  Held, 
that  the  exception  cannot  be  extended  to  an  ac- 
tion against  an  assignee  in  bankruptcy. — ^Hobbs 
V.  McLean,  117  U.  S.  567,  6  S.  Ot  870,  29  L. 
Ed.  940. 

Though  complainant  is  executrix  of  the  per- 
son with  whom  the  transactions  were  had,  yet, 
where  she  does  not  seek  a  decree  in  her  favor  as 
executrix,  but  claims  only  as  legatee  and  dev- 
isee, she  is  not  forbidden  to  testify  by  Rev. 
St.  §  858  [U.  S.  Comp.  St  1901,  p.  659],  pro- 
viding that,  in  actions  by  or  against  executors, 
neither  party  shall  testify  against  the  other  as  to 
any  transaction  with  or  statement  by  testator, 
unless  called  to  testify  thereto  by  the  opposite 
party.— Goodwin  v.  Fox,  129  U.  S.  601,  9  S. 
Ct  367,  32  li.  Ed.  805. 

^=9133.  — —  Claim  or  demand  against 
estate  of  decedent  or  incom- 
petent person. 

See  60  Cent  Dig.  Wltn.  Ifi  566-569. 

A  suit  against  executors  to  establish  a 
trust  in  favor  of  plaintiff  as  to  property  held 
by  the  testator  in  his  own  name  asserts  a  "de- 
mand against  the  estate  of  a  deceased  person," 
within  the  meaning  of  the  Utah  statute  (2 
Comp.  Laws  1888,  p.  427,  tit  10,  c.  2)  disquali- 
fying as  witnesses  parties  to  an  action  ^'against 
an  executor  or  administrator  upon  a  claim  or 
demand  against  the  estate  of  a  deceased  person 
as  to  any  matter  of  fact  occurring  before  the 
death  of  such  deceased  person  and  equally  with- 
in the  knowledge  of  both  the  witness  and  the 
deceased  person."  32  P.  48,  8  Utah,  380  af- 
firmed.—Whitney  V.  Fox,  17  S.  Ct  713,  166 
U.  S.  637,  41  L.  Ed.  1145. 

^=:»137.  Parties  and  other  persons  whose 
testimony  is  ezdnded* 

SeetSO  Cent  Dig.  Wltn.  §fi  574-649.  651. 

^=s>130«  —  Parties  of  record. 

See  50  Cent  Dig.  Wltn.  S9  582-597. 

A  husband  who  joins  his  wife  in  a  cross- 
bill to  enforce  an  alleged  trust  against  a  de- 
cedent's estate  for  the  benefit  of  the  wife  alone 


is  not  rendered  incompetent  as  a  witness  by 
Pub.  Laws  111.  1867,  p.  183,  §  2,  which  pro- 
vides  that  no  party  or  interested  person  shall 
testify  against  an  adverse  party  who  sues  or 
defends  as  heir  of  a  decedent,  as  he  is  not  di- 
rectly interested  nor  is  he  a  party  adverse  to 
comnlainant  within  the  statute. — Kingsbury  v. 
Buckner.  134  U.  S.  650,  10  S.  Ct.  638,  33  L. 
Ed.  1047. 

Under  Rev.  St  §  858  [U.  S.  Comp.  St 
1901,  p.  659] ;  Act  July  16,  1862.  c.  189  (12 
Stat.  588,  Act  July  2,  1864,  c.  210,  §  3.  13 
Stat.  351,  Act  March  3,  1865,  c.  113,  13  Stat 
533V  providing  that  no  person  shall  be  ex- 
cluded as  a  witness  in  a  civil  action  by  reason 
of  being  "a  party  to  or  interested  in  the  issue 
tried,"  except  "that  in  actions  by  or  against 
executors,  administrators,  or  guardians,  in 
which  judgment  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with 
or  statement  by  the  testator,  intestate,  or  ward, 
unless  called  to  testify  thereto  by  the  opposite 
party,  or  required  to  testify  thereto  by  the 
court,"  where,  in  an  action  by  the  administra- 
trix of  I/,  against  the  administrator  of  S., 
plaintiff  resigns  as  administratrix,  and  an  ad- 
ministrator de  bonis  non  is  appointed,  and  al- 
lowed to  prosecute  in  her  place,  she  cAases  to 
be  a  party,  and  becomes  a  competent  i\itnesp.— 
Snyder  v.  Fiedler,  139  V.  S.  478,  11  S.  Ct.  583, 
35  L.  Ed.  218.  ' 

^=»157.   Subject-matter  of  testimcray. 

See  50  CenK  Dig.  Wltn.  89  663-705. 

^=»163.  ^^  Admiasions  or  otlier  state- 
ments by  person  subseqnently 
deceased  or  incompetent. 

See  50  Cent.  Dig.  Witn.  |  670. 

Declarations  by  the  deceased  president  of 
defendant  company,  if  relevant,  may  be  admit- 
ted ;  neither  the  person  testifying  to  them  nor 
the  president's  executor  or  administrator  being 
interested  in  the  suit.— Jacksonville,  M..  P.  Ry. 
&  Nav.  Co..v.  Hooper,  160  U.  S.  514,  16  S. 
Ct.  379,  40  L.  Ed.  515. 

(D)  CONFIDENTIAL  RELATIONS  AND 
PRIVILEGED  COMMUNICATIONa 

^=:»187.  Hnsband  and  wife. 

See  50  Cent.  Dig.  Wltn.  8S  734-743. 


—  In  general* 

See  50  Cent.  Dig.  Wltn.  Si  734.  736. 

Neither  Rev.  St.  |  858,  removing  the  dis- 
qualification of  witnesses  for  interest,  nor  the 
act  of  July  20,  1864,  relating  to  the  law  of  evi- 
dence in  the  District  of  Columbia  (13  Stat. 
374;  Rev.  St.  D.  C.  §§  786,  877),  has  altered 
the  rule  of  the  common  law  in  regard  to  the 
disclosure  of  private  communications  between 
husL>and  and  wife,  except  where  the  husband  or 
wife  called  as  a  witness  is  a  party  to,  or  in- 
terested in,  the  suit  in  which  the  testimony  is 
sought;  and  a  husband  or  wife,  not  a  psrty 
or  intereeted,  is  incompetent  to  testify  in  any 
suit  to  such  communications. — Iljopkins  v.  Grim- 
shaw,  17  S.  Ct.  401,  165  U.  S.  342,  41  L.  Ed. 
739. 


^=:»190,  —  SnbJeet-BUitter  of  eonuna- 
nieations. 

See  50  Cent.  Dig.  Witn.  |  787.      , 

Under  Rev.  St.  §  877,  providing  that  on 
the  trial  of  any  cause  in  the  District  of  Colum- 
bia, the  wife  shall  not  be  competent  or  com- 
pellable to  give  evidence  for  or  against  her  hus- 
band in  any  criminal  proceeding,  nor  shall  a 
wife  be  compellable  to  disclose  any  communioa' 
tion  made  to  her  by  her  husband  during  the 
marriage,  in  an  action  by  a  wife  against  the 
heirs  of  her  deceased  husband  to  establish  her 
claim  as  creditor  of  hi^  estate  on  accomit  of  the 
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alleged  investment  by  him  of  her  property  in 
his  own  name,  the  wife  is  not  compellable  to 
testify  as  to  directions  given  by  her  to  her 
husband  concerning  the  investment.— Stickney 
V.  Stickney,  131  U.  S.  227,  9  S.  Ct.  677,  33 
L.  Ed.  186. 

^=»197«  OonummloatioBS    to    or    advloe 
by  attorney  or  counsel. 

See  60  Cent.  Dig.  Wltn.  fiS  198,  747-767. 

^^201.  —  Subjeot-matter   of   oommn- 
nioations  or  advloe  in  general. 

See  60  Cent.  Dig.  Wltn.  S8  754,  765. 

Defendant,  who  was  deceased's  partner, 
about  a  week  after  the  latter's  disappearance, 
and  before  his  body  was  found,  consulted  an 
attorney,  stating  that  deceased  was  missing, 
and  that  he  had  taken  partnership  funds  with 
him,  and  inquiring  whether  defendant  could 
hold  the  partnership  property  as  security  for 
his  share  of  the  money.  Held,  that  the  consul- 
tation was  privileged,  and  that ,  it  was  error, 
on  defendant's  trial  for  murder,  to  permit  the 
attorney  to  testify  to  defendant's  statements  on 
the  theory  that  they  showed  a  scheme  to  de- 
fraud the  relatives  of  deceased,  as  such  scheme 
was  not  at  all  manifest  except  by  assuming  de- 
fendant's guilt  of  the  murder.— Alexander  v. 
United  States,  138  U.  S.  353,  11  S.  Ct.  350,  34 
L.  Ed.  954. 

^;=»202.  Instruotions  as  to  will  or 

oonveyanoe. 

See  60  Cent.  Dig.  Wltn.  fifi  766.  767. 

In  a  suit  between  devisees  under  a  will, 
communications  by  the  testator  to  counsel,  re- 
specting the  will  or  other  similar  instrument, 
are  not  privileged.— Glover  v.  Patten,  17  S. 
Ct.  411,  165  U.  S.  394,  41  L.  Ed.  760. 

^==>219.  Waiver  of  pri-rilege. 

See  60  Cent.  Dig.  Wltn.  fi§  769,  781,  782. 

Defendant,  alleging  that  she  was  deceived 
in  relation  to  her  rights  by  her  counsel,  and 
having  given  testimony  in  relation  thereto,  can- 
not object  to  testimony  by  such  counsel  upon 
the  same  matters.- Hunt  v.  Blackburn,  128  U. 
S..  464,  9  S.  Ct.  125,  32  L.  Ed.  488. 

Allegations  in  pleadings  and  offer  of  testi- 
mony, held  not  to  waive  privilege  accorded  by 
Civ.  Code  Ariz.  1901,  par.  2535,  subd.  6,  against 
disclosure  of  communications  to  a  physician. 
—Arizona  &  N.  M.  R.  Co.  v.  Clark,  35  S.  Ct. 
210,  235  U.  S.  669,  59  Ll  Ed.  415,  L.  R.  A. 
1915C.  834,  affirming  judgment  207  F.  817,  125 
C.  C.  A.  305. 

ni.   EXAMINATION. 

Of  bankrupt  or  otherH  in  bankruptcy  proceed- 
ings, see  Bankruptcy,  ^=>233-243. 

Of  expert  witnesses,  see — 
Criminal  Law,  <$=>482-189. 
Evidence,  <©=>547-556. 

Of  nonexpert  witnesses  as  to  opinions,  eee  Evi- 
dence, ^=>499-502. 

Review  of  rulings,  see  Appeal  and  Error,  ^=» 
206,  971. 

(A)  TAKING   TESTIMONY   IN  GENERAL. 

^=9226.  Disoretion  of  conrt. 

See  60  Cent  Dig.  Wltn.  8§  792-797.  i 

The  order  in  which  evidence  shall  be  in- 
troduced is  in  the  discretion  of  the  court. — 
Putnam  v.  United  States,  162  U.  S.  687,  16 
S.  Ct.  923,  40  L.  Ed.  1118. 

^=»236.   Qnestions  in  general. 

See  50  Cent  Dig.  Wltn.  89  817-826. 

A  question  calling  for  the  information 
which,  from  any  source,  may  be  in  the  posses- 


sion of  the  witness,  and  is  not  limited  to  facts 
within  his  knowledge,  must  be  excluded. — First 
Nat.  Fank  v.  Stewart,  114  U.  S.  224,  5  S.  Ct. 
845,  29  L.  Ed.  101. 

^=9239.  Leading  qnestions. 

See  i-O  Cent  Dig.  Wltn.  88  796.  837-851. 

^=»240.  —  In  general. 

See  60  Cent.  Dig.  Wltn.  88  796.  837-839,  841-846. 

PermittiQg  the  prosecuting  attorney,  on 
the  ground  of  surprise  at  answers  of  a  witness 
produced  by  him,  to  put  leading  questions,  is 
within  the  sound  discretion  of  the  trial  judge. — 
St.  Clair  v.  United  States,  154  U.  S.  134,  14 
S.  Ct.  1002,  38  L.  Ed.  936. 


--^  Snssestions  in  aid  of  reeol- 
leetion. 

See  60  Cent  Dig.  Wltn.  88  796,  846. 

Witnesses  for  the  government  may  be  ask- 
ed, to  refresh  their  memory,  as  to  conversations 
with  the  district  attorney  and  as  to  written 
statements  made  by  them  to  government  rep- 
resentatives.—(1912)  Hyde  v.  United  States,  32 
S.  Ct  793,  225  U.  S.  347,  56  L.  Ed.  1114,  Ann. 
Gas.  1914A,  614,  affirming  judgment  (1910)  35 
App.  D.  C.  451. 

^^252.  Use  of  docnments,  maps,  plats, 
diagn^ams,  or  other  matters  to 
explain  testimony. 

See  60  Cent  Dig.  Wltn.  88  866.  867. 

®:»255.  ^^  Memoranda  or  other  writ- 
ings  wliioli  may  be  need. 

See  60  Cent  Dig.  'Wltn.  88  874-890. 

A  witness  called  to  show  a  sale  and  deliv- 
ery of  merchandise  may  be  permitted  to  look  at 
an  .unproved  copy  of  an  unproved  account  for 
the  purpose  of  refreshing  his  memory.— New 
York  &  C.  Min.  Syndicate  &  Co.  v.  Eraser,  130 
U.  S.  611,  9  S.  Ct.  665,  32  L.  Ed.  1031. 

Statements  taken  down  as  testimony  before 
the  grand  jury,  over  four  months  after  the  oc- 
currences to  which  they  relate,  could  not  be  used 
for  the  purpose  of  refreshing  witness*  memory. — 
Putnam  v.  United  States,  162  U.  S.  687,  16  S. 
Ct.  923,  40  L.  Ed.  1118. 

It  was  error  to  permit  counsel,  on  the 
ground  of  surprise,  to  call  the  attention  of  his 
own  witness  to  statements  made  by  the  witness 
before  the  grand  jury,  ask  him  to  refresh  his 
recollection  thereby,  and  inquire  whether,  after 
so  doing,  he  did  not  remember  the  matter  as 
formerly  testified  to. — Id. 

^=:»261.  Reoalling  witnesses. 

See  60  Cent   Dig.  Wltn.   88  797,  889-906;    14  Cent 
Dig.  Crim.  Law,  88  1600,  1627. 

^=^9262.  ^^  In  general. 

See  60  Cent.  Dig.  Wltn.  88  797.  899,  904,  1166;    14 
Cent  Dig.  Crim.  Law,  88  1600,  1627. 

It  is  within  the  discretion  of  the  court  to 
allow  a  witness  to  be  recalled  to  make  a  change 
in  the  statements  made  by  him  on  cross-exami- 
nation.—Faust  V.  United  States,  163  U.  S.  452, 
16  S.  Ct  1112,  41  L.  Ed.  224. 

»    (B)  CROSS-EXAMINATION  AND  RE- 
EXAMINATION. 

Expert  witnesses,  see  Criminal  Law,  ^=:»489. 

Nonexpert ,  witnesses  as  to  opinions,  see  Evi- 
dence, ^=»502. 

Review  of  discretion,  see  Appeal  and  Error,  ^ss> 
971. 

^=»268«  Scope  and  extent  of  oross-ex« 
aniination  In  general. 

See  60  Cent  Dig.  Wltn.  88  931-948,  969. 

In  an  action  on  a  life  policy  excluding  from 
the  risks  assumed  the  death  of  assured  by  his 
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own  hand,  sane  or  Inaane,  where  the  defense 
was  suicide,  defendant's  secretary,  as  a  witness 
for  defendant,  testified  that  he  understood  from 
plaintiffs  agent,  when  the  proofe  of  loss  were 
submitted,  that  deceased  met  his  death  by  in- 
flicting a  pistol  shot,  and  was  asked  on  cross- 
examination  if  he  had  not  stated  at  such  time 
that,  if  it  depended  upon  him,  the  loss  should 
be  paid  without  delay.  Held,  that  the  question 
was  relevant,  as  calling  for  a  portion  of  the 
conversation,  part  of  which  the  witness  had 
given.— Home  Ben.  Ass'n  v.  Sargent,  142  tJ.  S. 
691,  12  S.  Ct  332,  35  L.  Ed.  1160,  affirming 
judgment  Sargent  v.  Home  Ben.  Ass'n  (G.  O.) 
35  F.  711. 

^=»276.  Crosfl-ezamiaatioB   of  party  in 
general. 

See  60  Cent  Dig.  Witn.  fif  924.  926.  967-975. 

In  an  action  by  a  passenger  against  a  car- 
rier, for  injuries  sustained  through  the  negli- 
gence of  defendant's  servant,  defendatat,  in  or- 
der to  prove  that  plaintiff  was  a  trespasser,  may 
ask  plaintiff,  on  cross-examination,  if  he  did  not 
refuse  to  pay  his  fare  or  leave  the  coach,  when 
plaintiff  luis  testified  that  he  was  rightfully  in 
the  coach  as  a  passenger  under  the  usual  condi- 
tions.—GUmer  V.  Higley,  110  U.  S.  47.  3  S.  Ot 
471,  28  L.  Ed.  62. 

In  an  action  for  wrongful  attachment  based 
on  an  affidavit  that  plaintiff  was  "about  to  con- 
vert his  property  or  a  part  thereof  into  money 
for  the  purpose  of  placing  it  beyond  the  reach 
of  his  creditors,"  there  was  evidence  at  the  trial 
to  show  an  intent  on  plaintiff's  part  at  the  time 
of  the  suing  out  and  levy  of  the  attachment  to 
defraud  his  creditors  by  secreting  his  property 
by  putting  it  into  the  shape  of  notes,  and  by 
fraudulently  placing  them  beyond  the  reach  of 
his  creditors ;  and  plaintiff  testified  in  chiet  on 
direct  examination  that  on  the  day  of  the  levy 
or  the  next  day  a  large  amount  owed  to  him 
was  put  in  the  shape  of  negotiable  notes.  Held, 
that  plaintiff  might  properly  be  asked  on  cross- 
examination  what  he  had  done  with  such  notes. 
—Eames  v.  Kaiser,  142  U.  S.  488,  12  S.  Ct.  302, 
35  li.  Ed.  1091. 

In  an  acti<m  for  personal  injuries,  where 
plaintiff  alleged,  by  way  of  special  damage,  that 
prior  to  the  accident  the  business  he  was  engag- 
ed in  yielded  him  a  certain  sum,  but  at  the  trial 
made  qo  attempt  to  show  the  extent  or  value  of 
such  business,  the  refusal  to  allow  defendant  to 
cross-examine  on  that  subject  was  not  error.— 
Northern  Pac.  R.  Ck).  v.  Urlin,  158  U.  S.  271, 
15  S.  Ct.  840,  39  L.  Ed.  977. 

^s»277.  Gross-eTamination  of  aeoused  In 
erimiaal  prosecutioiui. 

See  60  Cent.  Dig.  Witn.  ||  925.  979-988. 

Where  the  accused  is  examined  as  a  witness 
in  his  own  behalf,  the  question  as  to  whether  the 
cross-examination  must  be  confined  to  matters 
pertinent  to  the  testimony  in  chief,  or  may  be 
extended  sto  the  matters  in  issue,  ia  one  of  state 
law  as  administered  in  the  courts  of  the  state, 
and  not  of  federal  law;  and  is  not  a  ground  on 
application  to  the  United  States  supreme  court 
for  a  writ  of  error.— Eix  parte  Spies,  123  U.  S. 
131,  8  S.  Ct  22,  31  L.  Ed.  80. 

A  prisoner  who  takes  the  stand  in  his  own 
behalf  waives  his  constitutional  privilege  of 
fdlenoe,  and  may  be  cross-examined  upon  his 
evidence  in  chief  as  to  the  circumstances  con- 
necting him  with  the  crime  with  the  same  lati- 
tude that  would  be  exercised  in  the  case  of  an 
ordinary  witness. — Sawyer  v.  United  States,  26 
S.  Ct.  575,  202  U.  S.  150,  50  L.  Ed.  972,  6 
Ann.  Cas.  269. 

An  accused  who  voluntarily  takes  the  stand 
may  be  subjected  to  cross-examination  as  to 
his  statement.— Powers  v.  United  States,  32  S. 
Ct.  281,  223  U.  S.  303,  56  I..  Ed.  448. 

One  accused  of  illegal  conduct  in  distilla- 
tion of  spirits,  who  has  testified  that  he  was 


employed  to  beat  apples  near  a  still,  with  do 
interest  in  the  still,  may  be  cross-examined  as 
to  whether  he  had  not  previously  with  his  al- 
leged employer  made  brandy,  to  show  he  was 
not  innocentiy  occupied. — Id. 

Cross-examination  of  accused  tending  to 
show  that  she  and  her  codefendant  lived  unhap- 
pily as  husband  and  wife  and  were  occasionally 
separated  is  relevant  to  her  testimony  in  chief, 
denying  testimony  of  an  accomplice  that  he  had 
talked  with  her  to  aid  in  a  search  for  her  hus- 
band, where  she  testified  that  she  always  knew 
where  he  was.— Wilson  v.  United  States,  34  S, 
Ct  347,  232  U.  S.  563,  58  L.  Ed.  72a 


^=»285.  Redirect  examination. 

See  60  Cent  Dig.  Witn.  (9  930.  994-lOOS. 

^=>287.  Earplanation    of 

on  OTOSfl-ezamination. 

Bee  60  Cent  Dig.  Witn.  H  930,  lOOO-lOOS. 

A  witness  who  has  been  cross-examined  as 
to  confessions*  made  by  defendant  cannot,  od 
redirect  examination,  be  asked  as  to  other  state 
ments  made  b"  defendant  in  the  same  conversa- 
tion  in  regard  to  a  subject  not  touched  on  in 
the  cross-examination.— Ballew  v.  United  States, 
160  U.  S.  187,  16  S.  Ct  263,  40  L.  Ed.  38a 

(C)  PRIVILEGE  OF  WITNESa 

See  Bankruptcy,  ^s»242. 

Ebcemptin^  witness,  incriminating  himself  to 
prosecution  as  encroachment  on  executive  pow- 
er, see  Constitutional  Law,  ^::»58. 

State  laws  as  rules  for  decisions  in  federal 
•  courts,  see  Courts,  ^=»376. 

Witness  before  congressional  committee,  see 
United  States,  €=:»23. 

^=»292.  Nature  and  grounds  of  pviTi- 
lege  to  refuse  to  answer  ia 
general. 

See  60  Cent  Dig.  Witn.  I  1008. 

Carriers  subject  to  Act  March  4,  1907,  c. 
2039,  34  Stot  1415  (U.  S.  Comp.  St  Supp. 
1909,  p.  1170),  regulating  hours  of  labor  of  em- 
ployes, cannot  claim  a  privilege  against  self- 
crimination  to  justify  the  refusal  to  comply  with 
an  order  of  the  Interstate  Commerce  Commii- 
sion,  requiring  the  secretary  or  similar  officer  to 
make  monthly  reports  under  oath,  showing  the 
instances  where  employes  subject  to  the  act  have 
rendered   excess  service,   and  giving  the  cause 

Snd  explanatory  facts,  if  any,  or,  where  there 
as  been  no  excess  service,  to  make  a  separate 
oath  to  that  effect,  in  lieu  of  the  form  to  be 
used  in  detailing  excess  service.^Baltimore  & 
O.  R.  Co.  V.  Interstate  Commerce  Commission. 
31  S.  Ct  621,  221  U.  S.  612,  55  U  Ed.  87& 

The  secretary  or  similar  officer  of  a  car- 
rier subject  to  Act  March  4,  1907,  c  2939,  34 
Stot  1415  (U.  S.  Comp.  St  Supp.  1909,  p. 
1170),  regulating  hours  of  labor  of  employ^, 
cannot  claim  a  personal  privilege  against  self- 
crimination  to  justify  a  refusal  to  comply  with 
an  order  of  the  Interstote  Commerce  Oommia- 
sion,  requiring  such  official  to  make  monthly 
reports  under  oath,  showing  the  instonces  where 
employes  subject  to  the  act  have  rendered  ex- 
cess service,  and  giving  the  cause  and  explan- 
atory facts,  if  any,  or,  where  there  has  been 
no  excess  service,  to  make  a  separate  oath  to 
that  effect,  in  lieu  of  the  form  to  be  used  in  de- 
tailing excess  service. — Id. 

^=»293.  Constitutional  and  statutory 
I^OTisions, 

See  60  Cent  Dig.  Witn.  81  1009-1014. 

A  proceeding  to  forfeit  goods  for  a  violatioo 
of  the  customs  revenue  laws,  whether  in  rem  or 
in  personam,  is  a  criminal  case;  within  the  fifth 
amendment  of  the  constitution,  and  an  order  for 
the  compulsory  production  oi  defendant*8  pri- 
vate books  and  papers,  under  Act  Cong.  June 
22,  1874,  c  391,  |  5,  18  Stot  187  [U.  S.  Comp. 
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St.  1901.  p.  2019]  making  a  refusal  to  produce 
books  equivalent  to  a  confession  of  the  allega- 
tions which  it  is  charged  that  they  will  prove,  is 
void,  as  in  violation  of  that  amendment. — Boyd 
V.  United  States,  116  U.  S.  616,  6  S.  Ct.  524,  29 
L.  Ed.  746. 

The  fifth  amendment  to  the  constitution  of 
the  United  States,  which  declares  that  no  per- 
son "shall  be  compelled  in  any  criminal  case  to 
be  a  witness  a^^ainst  himself,"  extends  its  pro- 
tection to  a  witness  called  to  testify  before  a 
grand  jury  which  is  investigating  alleged  viola- 
tions of  the  interstate  commerce  law.  It  is  not 
limited  to  eases  of  criminal  prosecution  against 
the  witness  himself. — Counselman  v.  Hitchcock, 
142  U.  S.  547,  12  S.  Ct.  195,  35  L.  Ed.  1110. 
reversing  judgment  In  re  Counselman  (C.  C.) 
44  F.  268. 

The  constitutional  privilege  of  refusing  to 
give  self-incriminating  testimony  was  not  in- 
tended 'to  shield  the  witness  from  the  personal 
disgrace  or  opprobrium  attaching  to  the  exposure 
of  his  crime,  but  only  from  actual  prosecution 
and  punishment.— Brown  v.  Walker,  161  U.  S. 
591,  16  S.  Ct.  644,  40  L.  Ed.  819,  affirming 
judgment  (C.  C.)  70  F.  46. 

The  governments  of  the  several  states,  or 
their  judicial  establishments,  are  not  obliged  to 
accord  the  privilege  against  self-crimination  af- 
forded by  Const.  T^.  S.  Amend.  5.— Ensign  v. 
Commonwealth  of  Pennsylvania,  83  S.  Ct  321, 
227  U.  S.  592,  57  L.  Ed.  658,  affirming  judg- 
ment Commonwealth  v.  Ensign,  77  A.  657.  228 
Pa.  400,  which  affirms  judgment  40  Pa.  Super. 
Ct.  157,  163. 

The  repeal  of  Rev.  St.  §  860  (U.  S.  Comp. 
St  1901,  p.  661),  after  the  incriminating  testi- 
mony was  given,  does  not  deprive  the  witness  of 
immunity  afforded  by  that  section  against  the 
use  in  evidence  of  such .  testimony  in  any  crim- 
inal proceeding.— Cameron  v.  United  States,  34 
S.  Ct  244,  231  U.  S.  710,  58  L.  Ed.  448. 

^=»297*  Answer  tending  to  snbjeot  wit- 
ness to  criminal  proseontion. 

See  60  Cent  Dig.  Witn.  Sfi  1011.  1026-1087. 

The  examination  of  witnesses  before  a  grand 
jury  concerning  an  alleged  violation  of  Anti- 
Trust  Act  July  2,  1890,  c.  647,  26  Stat.  209 
[U.  S.  Comp.  St  1901,  p.  3200],  is  a  "proceed- 
ing" within  the  meaning  of  the  proviso  to  Act 
Feb.  25.  1003,  c.  755,  32  Stat.  854-904  (U.  S. 
Comp.  St  Supp.  1905,  p.  602],  that  no  person 
shall  be  prosecuted  or  be  subjected  to  anv  pen- 
alty or  forfeiture  for,  or  on  account  of,  anv 
transaction,  matter,  or  thing  concerning  which 
he  may  testify  or  produce  evidence  in  any  pro- 
ceeding, suit,  or  prosecution  under  certain  nam- 
ed statutes,  of  which  the  anti-trust  act  is  one. 
Order  (C.  C.)  In  re  Hale,  139  F.  496,  affirmed. 
—Hale  V.  Henkei,  26  S.  Ct  370,  201  U.  S.  43, 
50  L.  Ed.  652. 

^s»208.  Privilese    as    to    prodnotion    of 
documents. 

See   60   Cent    Dig.    Wltn.    81   103S-1041;     16    Cent 
Dig.  Discov.  §  117. 

The  possibility  that  the  cashbook  whose 
production  was  sought  by  a  federal  grand  jtiry 
engaged  in  investigating  the  criminal  liability 
of  a  national  bank  employ^  for  a  disappear- 
ance of  cash  from  the  bank  vaults  might  show 
dealings  likely  to  lead  to  a  charge  that  its  own- 
er, then  being  proceeded  against  in  the  civil 
courts  of  the  state  as  part^  to  a  "bucket  shop,'^ 
was  an  abettor  of  the  guilty  person,  or  might 
disclose  a  violation  of  the  criminal  laws  of  the 
state  against  that  form  of  gambling,  justifies 
his  refusal,  under  the  claim  of  his  privilege 
against  self-incrimination,  either  to  produce  the 
book,  or  to  answer  questions  manifestly  intend 


nary  to  calling  for  the  book.— Ballmann  v. 
Fagin,  26  S.  Ct  212,  200  U.S.  186,  50  L.  Ed. 
433.     . 

The  objection  that  incriminating  books  and 
papers  were  required  to  be  produced  before  a 
grand  jury  under  Act  Vt  Oct  9,  1906,  p.  JO, 
No.  75,  without  extending  immunity  from  crim- 
inal prosecution,  is  not  available  to  a  corpora- 
tion which  has  been  fined  for  contempt  in  fail- 
ing and  ab^lutely  refusing  to  produce  any  of 
the  books  and  papers  called  for,  with  some  un- 
important exceptions,  and  has  thus  prevented 
the  court  from  inquiring  into  the  validity  of 
the  objection.  Judgment,  In  re  Consolidated 
Rendering  Co.  (Vt  1907)  66  A.  790,  affirmed.— 
Consolidated  Rendering  Co.  v.  State  of  Vermont, 
28  S.  Ct.  178,  207  U.  S.  541,  52  L.  Ed.  327, 12 
Ann.  Cas.  658. 

A  corporation  cannot  resist,  upon  the  ground 
of  the  constitutional  protection  against  self-crim- 
ination, the  compulsory  production  of  its  books 
and  papers  before  the  grand  jury  uilder  a  sub- 
poena duces  tecum. — Wilson  v.  United  States,  31 
S.  Ct  538,  221  U.  S.  361,  55  U  Ed.  771,  Ann. 
Cas.  1912D,  558. 

The  privilege  against  self-crimination  af- 
forded by  Const.  Amend.  5,  does  not  protect 
the  officer  of  a  corporation  in  resisting  the  com- 
pulsory production  before  the  grand  jury  un- 
der a  subpoena  duces  tecum  directed  to  the  cor- 
poratiouj  of  the  letter-press  copy  books  of  such 
corporation  in  his  possession,  because  the  con- 
tents thereof  may  tend  to  incriminate  him,  even 
though  the  inquiry  before  the  grand  jury  was  not 
directed  to  the  corporation  itself. — Id. 

A  corporate  officer  cannot  urge  his  consti- 
tutional privilege  against  self-crimination  to 
excuse  his  refusal  to  produce  the  corporate  rec- 
ords in  his  custody  before  the  grand  jury  un- 
der a  subpoena  duces  tecum  directed  to  him, 
because  their  contents  may  tend  to  incriminate 
him.— Dreier  v.  United  States,  31  S.  Ct.  550, 
221  U.  S.  394,  55  L.  Ed.  784. 

A  corporation  cannot  object,  on  the  ground 
of  a  constitutional  protection  against  self-crim- 
ination, to  the  admissibility  in  evidence  against 
it.  in  an  action  to  recover  a  statutory  penalty, 
of  the  entries  in  the  corporate  books,  produced 
by  a  corporate  officer  in  obedience  to  a  subpoena 
duces  tecum. — (1911)  American  Lithographic  Co. 
V.  Werckmeister,  31  S.  Ct  676,  221  U.  S.  603, 
55  L.  Ed.  873,  affirming  judgment  (1908)  165  F. 
426,  91  C.  C.  A.  376. 

Privilege  of  corporate  officers  against  self- 
crimination  in  the  production  of  their  own  books 
and  papers  before  a  grand  jury  does  not  protect 
the  former  officers  of  a  dissolved  corporation  in 
resisting  compulsory  production  of  the  books 
and  papers  of  such  corporation  in  their  i)088es- 
sion.— Wheeler  v.  United  States,  33  S.  Ct  158, 
226  U.  S.  478,  57  L.  Ed.  309. 

A  stockholder  in  a  defunct  corporation  can- 
not invoke  his  constitutional  privi]f3ge  to  jus- 
tify refusal  to  produce  before  the  grand  jury 
books  and  papers  in  his  possession,  though  the 
legal  title  to  them  may  be  in  him. — Grant  v. 
United  States,  33  S.  Ct.  190,  227  U.  S.  74,  57 
L.  Ed.  423,  affirming  judgment  (D.  C.)  In  re 
Grant,  198  F.  708. 

The  books  of  a  bankrupt  which  have  been 
transferred  to  a  trustee  m  accordance  with 
Bankr.  Act,  f  70,  may  be  produced  before  the 
grand  jury  and  before  the  petit  jury  at  the  trial 
of  a  bankrupt  for  concealing  assets  without  in- 
fringing the  bankrupt's  constitutional  privilege 
against  self-incrimination. — Johnson  v.  United 
States,  33  S.  Ct.  572,  228  U.  S.  457,  57  L.  Ed. 
919,  47  L.  R.  A.  (N.  S.)  263. 

^=:»299.   Privilese  of  acoused  in 
prosecution. 


ed  to  prove  possession  or  control  as  a  prelimi- 1     See  60  Cent  Dig.  Witn.  fiS  1042-1046. 
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^^300.  ^—  In  .seneral. 

See  50  Cent.  Dig.  WItn.  §8  1042,  1042%. 

Under  the  provisibn  of  the  contract  labor 
law  of  Feb.  26,  1885,  c.  164,  23*  Stat.  332,  §  3 
[U.  S.  Comp.  St  1901,  p.  1291],  that  the  pen- 
alty may  be  sued  for  in  a  civil  action,  this  ac- 
tion, though  civil  in  form,  is  criminal  in  na- 
ture, and  the  defendant  cannot  be  compelled 
to  be  a  witness  against  himself.— Lets  v.  United 
States,  150  U.  S.  476,  14  S.  Ct  163,  37  L.  Ed. 
1150,  following  Boyd  v.  United  States,  116  U. 
S.  616,  6  S.  Ct  524,  29  L.  Ed.  746. 

The  accused  cannot  claim  to  have  been  com- 
pelled to  be  a  witness  against  himself,  in  viola- 
tion of  Philippine  Islands  Civil  Government  Act 
July  1.  1902  c.  1369,  f  5,  32  Stat  692,  because 
of  the  denial  of  a  motion  to  compel  the  provin- 
cial fiscal  to  return  a  statement  made  by  ac- 
cused in  ignorance  of  his  rights,  and  to  prohibit 
the  fiscal  from  using  the  statement,  where  such 
statement  was  not  afterwards  used  in  any  way. 
—Pendleton  v.  United  States,  30  S.  Ct  315, 
216  U.  S.  305,  54  L.  Ed.  491. 

^=»301.  —  OroBs-ezamiiiatloB.. 

See  50  Cent  Dig.  Wltn.  SI  1043-1^046. 

An  accused  who  waives  his  constitutional 
privilege  of  silence,  taJces  the  stand  in  his  own 
behalf,  and  testifies  to  an  alibi,  may  be  asked 
on  cross-examination  as  to  every  fact  which 
had  a  bearing  upon  his  whereabouts  upon  the 
night  when  the  crime  was  committed,  and  as 
to  what  he  wore,  what  he  did,  and  the  persons 
with  whom  he  associated  that  night. — Pitzpat- 
nck  v.  United  States,  20  S.  Ct  944,  178  U.  S. 
304.  44  L.  Ed.  1078. 

^=:»303.  Effect  of  release  or  dlscliaTge 
from  liability. 

See  60  Cent  Dig.  Wltn.  fifi  1037,  1049.  1050. 

Tender  of  a  pardon  from  the  President  does 
not  destroy  the  privilege  of  a  witness  against 
self-incrimination,  but  he  may  reject  the  pardon 
and  refuse  to  testify. — Burdick  v.  United  States, 
35  S.  Ct  207,  236  U.  S.  79,  59  L.  Ed.  476; 
Curtin  v.  Same,  35  S.  Ct  271,  236  U.  S.  96, 
59  L.  Ed.  482.  Reversing  judgment  (D.  C.) 
United  States  v.  Burdick,  211  F,  492. 

^=»304.  Effect  of  statutory  protection 
of  vHtnesB  from  use  of  eri- 
dence  against  himself* 

See  60  Cent  Dig.  Wltn.  §§  1051.  1062. 

Rev.  St  I  860  [U.  S.  Comp.  St  1901,  p. 
6611,  provides  that  no  * 'evidence  obtained  from 
any  party  or  witness  by  means  of  a  judicial 
proceeding  ♦  ♦  ♦  shall  be  given  in  evidence, 
or  in  any  manner  used  against  him,  or  his  prop- 
erty or  estate,  in  any  court  of  the  United 
States,  •  ♦  ♦  in  any  criminal  proceeding, 
or  for  the  enforcement  of  any  penalty  or  for- 
feiture." Held  that,  as  this  provision  would 
not  prevent  the  use  of  testimony  so  obtained  to 
search  out  other  testimony  to  be  used  against 
the  witness,  the  protection  afforded  is  not  co- 
extensive with  that  of  the  fifth  amendment; 
and  hence  a  witness  in  any  criminal  investiga- 
tion in  the  federal  courts  may  still  refuse  to 
answer  on  the  ground  that  his  testimony  will 
tend  to  criminate  himself. — Counselman  y. 
Hitchcock  142  U.  S.  547.  12  S,  Ct  195,  35 
L,  Ed.  1110,  reversing  judgment  In  re  Coun- 
selman (C.  C.)  44  l\  268. 

Act  Feb.  11,  1893,  c.  83,  27  Stac  443  [U. 
S.  Comp.  St.  1901,  p.  31731,  provides  that  no 
person  * 'shall  be  excused  from  attending  and 
testifying  or  from  producing  books,  papers, 
tariffs,  contracts,  agreements  and  documents, 
before  the  interstate  commerce  commission,  or 
in  obedience  to  the  subpoena  of  the  commission, 
♦  •  •  on  the  ground  or  for  the  reason  that 
the  testimony  or  evidence,  documentary  or  oth- 
erwise, required  of  him  may  tend  to  criminate 
him  or  subject  him  to  a  penalty  or  forfeiture; 


but  no  person  shall  be  prosecuted  or  subjected 
to  any  penalty  or  forfeiture  for  or  on  account 
of  any^  transaction,  matter  or  thing,  concern- 
ing which  he  may  testify,  or  produce  evidence, 
documentary  or  otherwise,  before  said  commis- 
sion." Held,  that  this  act  completely  shields 
the  witness  against  any  criminal  prosecution 
which  may  be  aided,  directly  or  indirectly,  by 
his  testimony,  and  in  effect  operates  as  a  par- 
don for  the  offense  to  which  it  relates,  and 
therefore  the  act  is  not  In  conflict  with  the  pro- 
vision of  the  fifth  amendment  to  the  constito- 
tion  of  the  United  States,  which  declares  that 
no  person  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself.— Brown  v. 
Walker,  161  U.  S.  591,  16  S.  Ct.  644.  40  L. 
Ed.  819,  affirming  judgment  (C.  C.)  70  F.  46. 
The  protection  afforded  by  the  act  of  Feb- 
ruary 11,  1893,  O.N 83,  27  Stat  443  [U.  S. 
Comp.  St  1901,  p.  31731  to  persons  who  are 
required  thereby  to  give  self-incriminating  evi- 
dence in  proceedings  before  the  interstate  com- 
merce commission,  extends  to  any  possible  pros- 
ecution in  the  state  courts,  as  well  as  in  the 
federal  courts.~Id. 

The  immunity  extended  by  Act  Feb.  4, 
1887,  c.  104,  24  St^t  379  [U.  S.  Comp.  St 
1901,  p.  31541,  to  regulate  commerce,  as  amend- 
ed by  Act  Feb.  11,  1893,  c.  83,  2<  Stat.  443 
[U.  S.  Comp.  St  1901,  p.  31731,  from  prosecu- 
tion or  forfeiture  of  estate  because  of  testimony 
given  in  pursuance  of  the  requirements  of  the 
law,  satisfies  the  guaranty  of  the  fifth  amend- 
ment of  the  federal  Constitution  against  com- 
pelling witnesses  to  furnish  evidence  against 
themselves.  Order  (C.  C.)  Interstate  Commerce 
Commission  v.  Philadelphia  &  R.  Ry.  Co.,  123 
F.  969,  reversed. — Interstate  Commerce  Com- 
mission V.  Baird,  24  S.  Ct  563,  194  U.  S.  25w 

48  L.  Ed.  860. 

« 

The  right  of  a  witness  to*  claim  his  privi- 
lege against  self-incrimination,  afforded  by 
Const.  U.  S.  Amend.  5,  when  examined  con- 
cerning an  alleged  violation  of  Anti-Trust  Act 
July  2,  1890,  c.  647,  26  Stat  209  [U.  S.  Comp. 
St  1901,  p.  3200],  is  taken  aw«y  by  the  proviso 
to  Act  Feb.  25,  1903,  c.  755,  32  Stat  904  [U. 
S.  Comp.  St  Supp.  1905,  p.  602],  that  no  per- 
son shall  be  prosecuted  or  be  subjected  to  any 
penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing  concerning  which 
he  may  testify  or  produce  evidence  in  any  pro- 
ceeding, suit,  or  prosecution  under  certain  nam- 
ed statutes,  of  which  the  anti-trust  act  is  one, 
which  furnishes  a  sufficient  immunity  from 
prosecution  to  satisfy  the  constitutional  guar- 
anty although  it  may  not  afford  immunity  from 
prosecution  in  the  state  courts  for  the  offense 
disclosed.— Nelson  v.  United  States,  26  S.  Ct 
358,  201  U.  S.  92,  50  L.  Ed.  673;  Ilale  v. 
Henkel,  26  S.  Ct  370,  201  U.  S.  43,  50  L.  Ed. 
652,  affirming  order  (C.  C.)  In  re  Uale,  139  F. 
496. 

The  difficulty,  if  any,  of -procuring  the  tes- 
timony which  a  person  has  given  on  his  exam- 
ination before  a  grand  jury  concerning  an  al- 
leged violation  of  Anti-Trust  Act  July  2,  1890, 
c.  647,  26  Stat  209  lU.  S.  Comp.  St  1901,  p. 
3200],  does  not  render  the  inmiunity  from  pros- 
ecution or  forfeiture,  given  by  the  proviso  to 
Act  Feb.  25,  1903,  c.  755,  32  Stat  854-904  lU. 
S.  Comp.  St  Supp.  1905,  p.  602],  insufficient  to 
satisfy  the  guaranty  of  Const  U.  S.  Amend. 
5,  against  self-incriminfition.  Order  (C  C.)  In 
re  Hale.  139  F.  496,  affirmed.— Hale  v.  Uen- 
kel,  26  S.  Ct.  370,  201  U.  S.  43,  50  L.  Ed.  652. 

Entries  in  the  books  of  a  party,  produced 
in  obedience  to  a  subpoena  duces  tecum,  were 
not  rendered  inadmissible  on  the  trial  by  Uev. 
St  §  860  (U.  S.  Comp.  St.  1901,  p.  661),  provid- 
ing that  no  discovery  or  evidence  obtained  from 
a  party  or  witness  by  means  of  a  judicial  pro- 
ceeding shall  be  given  in  evidence  or  used 
against  him  in  a  criminal  case,  or  in  a  proceed- 
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ing  to  enforce  a  penalty  or  forfeiture,  since  |  ^^324w 
these  provisions  manifestly  refer  to  a  case 
where,  in  some  prior  judicial  proceeding,  a  dis- 
covery had  been  made  or  testimony  had  been 
given,  and  the  evidence  so  obtained  was  sought 
to  be  used.— (1911)  American  Lithographic  Co. 
V.  Werckmeister,  31  S.  Ct.  676,  221  U.  S.  603, 
55  L.  Ed.  873,  affirming  judgment  (1908)  165  F. 
426,  91  0.  O.  A.  376. 

Congress  may  compel  the  giving  of  testi- 
mony which  may  serve  to  incriminate  the  wit- 
ness, provided  immunity  be  accorded  in  all  re- 
spects commensurate  with  the  guaranty  of 
Const.  XT.  S.  Amend.  5,  against  self-crimina- 
tion.—Glickstein  V.  United  States,  32  S.  Ct. 
71,  222  U.  S.  139,  56  L.  Ed.  128. 

^s>906.  Persons  entitled  to  claim  privi- 
lege. 

See  60  Cent.  Dig.  Witn.  fiS  1058-1060. 


The  privilege  against  self-incrimination  af- 
forded by  Const.  U.  S.  Amend.  5,  is  purely  per- 
sonal to  the  witness,  and  he  cannot  claim  the 
privilege  of  another  person  or  of  the  corpora- 
tion of  which  he  is  an  officer  or  employ^. — 
Hale  V.  Henkel,  26  S.  Ct.  370,  201  U.  S.  43, 
50  L.  Ed.  652,  affirming  order  (C.  C.)  In  re 
Hale,  139  F.  496;  McAlister  v.  Henkel,  26  S. 
Ct  385,  201  U.  S.  90,  50  L.  Ed.  671. 

^s>308.  Detemdnation  of  riglit  to  priv- 
ilege. 

See  60  Cent.  Dig.  Wltn.  S8  1066-1067. 

Whether  an  attorney  may  refuse  to  obey  a 
snbpcena  calling  him  to  produce  his  client's 
boolEs  before  a  grand  jury  because  tending  to 
incriminate  the  client  depends  on  the  client's 
constitutional  rights,  irrespective  of  any  ques- 
tion of  professional  privilege. — Grant  v.  United 
States,  33  S.  Ct  190,  227  U.  S.  74,  57  L.  Ed. 
423,  affirming  judgment  (D.  C.)  In  re  Grant 
198  F.  708. 


XV.   GBEDIBII.ITT.    IMPEACHMENT. 

OOVTRAJ>ICTIOH.  AND  COB- 

BOBOBATION. 

Instructions  as  to  credibility,  see — 

Criminal  Law,  €=»785,  786. 

Trial,  <3=»236. 
Instructions    invading    province    of    jury,    see 

Criminal  Law,  <g=>757,  758. 

(A)  IN  GENERAL. 

^s»320.  Biglit    to    impeacH    one's    o-wn 
iritness. 

See  60  Cent.  Dig.  Witn.  §§  1004-UOO. 

^=>321.'—  In  general. 

See  50  Cent.  Dig.  Wltn.  {$  1094,  1099,  UOO. 

Where  a  witness  is  asked  on  cross-examina- 
tion if  be  had  not  stated,  in  talking  about  the 
matter,  that  he  wanted  plaintiffs  to  recover  be- 
cause he  would  then  get  bis  pay,  an  objection 
because  of  the  failure  to  specify  time  and  place 
was  properly  sustained.— Standard  Oil  Co.  v. 
Van  Etten.  107  U.  S.  325,  1  S.  Ct.  .178,  27  L. 
Ed.  310. 


party     is 


^=s>322.  —  Witness     whom 
compelled  to  call. 

See  50   Cent.  Dig.  Witn.   S  1095. 

Where  witnesses  for  the  prosecution  have 
testified  upon  cross-examination  by  defendants 
that  they,  at  their  own  expense,  employed  an 
attorney  to  assist  in  the  prosecution^  it  is  prop- 
er to  exclude  a  further  question  asked  of  them, 
as  to  how  much  they  paid  such  assistant.— Ball 
V.  United  States,  163  U.  S.  662,  16  S.  C^. 
1192,  41  L.  Ed.  300. 


—  Party  called  as  witness  by 
adversary. 

See  50  Cent  Dig.  Wltn.  §  1097. 

As  Rev.  St  S  914,  providing  that  the'  prac- 
tice, etc.,  in  federal  courts  shall  conform  as 
near  as  fiiay  be  to  that  in  state  courts  in  like 
causes,  expressly  excepts  equity  causes,  where 
plaintiffs  read  in  evidence,  in  a  suit  in  equity 
in  the  federal  courts,  depositions  of  defendants, 
they  make  defendants  their  own  witnesses,  and 
cannot  contend  that  they  are  unworthy  of  cred- 
it, though  the  depositions  were  taken  "as  under 
cross-examination,"  under  a  state  statute  (1 
Brightly,  Purd.  Dig.  Pa.  p.  728)  providing  that 
a  party  to  any  civil  proceeding .  may  be  exam- 
ined **as  if  under  cross-examination,"  at  the 
instance  of  the  adverse  party  **but  the  party 
calling  for  such  examination  shall  not  be  con- 
cluded there^jy."— Dravo  v.  Fabel,  132  U.  S. 
487,  10  S.  Ct.  170,  33  L.  Ed.  421. 


^=^9325.  —  Witness  cross-examined  as 
to  matter  not  anbject  of  direct 
examination. 

See  50  Cent  Dig.  Wltn.  8  1098. 

Evidence  of  the  declarations  of  a  witness, 
introduced,  not  merely  to  contradict  his  testi- 
mony on  cross-examination,  but  as  evidence  of 
the  facts  which  he  declares,  are  not  inadmissi- 
ble because  the  party  offering  such  evidence 
may,  by  extending  the  oross-examination  of  the 
witness  to  such  facts,  have  made  him  his  own 
witness.  Decree  107  F.  819,  46  C.  C.  A.  655, 
affirmed. — Fourth  Nat  Bank  of  St  Louis  v. 
Albaugh,  23  S.  Ct.  450,  188  U.  S.  734,  47  L. 
Ed.  673. 

^=»330.  Cross-examination  to  discredit 
xHtnesB  or  disparage  testiniony 
in  general. 

See  50  Cent  Dig.  Witn.  98  1106-1108. 

On  trial  of  the  president  of  a  bank  for  con- 
version of  its  funds,  the  cashier,  who  has  tes- 
tified as  a  witness  for  defendant,  may  be  asked, 
on  bross-examination,  whether  he  did  not  resign 
because  of  transactions  of  the  defendant  similar 
to  that  charged  in  the  indictment. — ^Agnew  v. 
United  States,  17  S.  Ct.  235, 165  U.  S.  36,  41  L. 
Ed.  624. 

(B)  CHARACTER  AND  CONDUCT  OF 

WITNESS. 

^=:»334.  Witnesses  xrlio  may  be  impeach- 
ed as  to  character. 

See  50  Cent  Dig.  Witn.  8S  1111-1113.  1129-1132. 
1140-1142.   U46-1148. 

^=9337.  ^^  Accnaed  as  ivitness  in 
criminal  prosecntion. 

See  50  Cent.  Dig.  Wltn.  88  1113.  1129-U32,  U40-1142, 
1146-1148. 

Accused,  having  admitted  on  cross-examina- 
tion that  she  is  addicted  to  the  use  of  morpliine 
and  used  it  before  coming  into  the  courtroom, 
may  be  asked  how  often  she  uses  it,  and  wheth- 
er she  has  with  her  the  implements  to  take  the 
dose,  as  affecting  her  reliability  as  a  witness. — 
Wilson  V.  United. States,  34  S.  Ct  347,  232  U. 
S.  563,  58  L.  Ed.  728. 

^=»344.   Particular  acts  or  facts. 

See  60  Cent   Dig.  Wltn.  88  1120.  1125. 

Where  the  only  witnesses  testifying  for  the 
government  in  a  prosecution  for  murder  were 
two  Indians,  a  man  and  a  woman,  whose  testi- 
mony differed  in  some  respects,  but  who  both 
testified  that  the  murder  was  committed  by  the 
defendant  on  trial  and  the  husband  of  the  wo- 
man, who  was  indicted  with  him,  questions  ask- 
ed the  woman  on  cross-examination  directed  to 
showing  that  she  was  then  living  with  the  other 
witness  as  his  wife,  were  proper,  as  affecting 
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her  credibility,  and  their  exclusion  was  error. — 
Tla-Koo-Yel-tee  v.  United  States,  17  S.  Ct. 
855,  167  U.  S.  274,  42  L.  Ed.  166. 

^=:»348.  Cross-ezaminatioB  for  purpose 
of  iinpeaolLmeiit. 

See  60  Cent.  Dig.  Witn.   89  U35-U49. 

^=:»349.  —  la  general. 

See  SO  Cent.  Dig.  Witn.  99  U35-ll». 

The  credibility  of  a  witness  cannot  be  im- 
peached by  asking  her  whether  she  has  not  had 
some  difficulty  with  her  husband. — Thiede  v. 
People  of  Territory  of  Utah,  159  U.  S.  510,  16 
S.  Ct.  62,  40  U  Ed.  237,  affirming  judgment 
People  of  Territory  of  Utah  v.  Thiede,  11  Utah, 
241,  39  P.  837. 

^=9352.  Competenoy  of  impeaeUng  otI- 
denee  iiv  general. 

See  60  Cent.  Dig.  Witn.  9  1162. 

Where  a  suit  is  brought  by  plaintiff  against 
the  administrator  of  deceased  and  others  to  re- 
cover his  share  of  deceased's  estate,  the  testi- 
mony of  a  witness  as  to  the  admissions  and  con- 
duct of  deceased  cannot  be  impeached  by  state- 
ments of  deceased  to  a  third  person  as  to  the 
character  of  the  witness. — State  of  Maryland  v. 
Baldwin,  112  U.  S.  490,  5  S.  Ct  278,  28  L.  Ed. 
822. 

(C)  INTEREST  AND  BIAS  OF  WITNESS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  60  Cent.  Dig.  Witn.  S9  1177-1208.] 

CD)  INCONSISTENT  STATEMENTS  BY 

WITNESS. 

^:»379.  Inconsiftemoy  of  statements  as 
sronnd  of  impeaoluneat  in 
general. 

See  60  Gent.  Dig.  Witn.  99  1209.  1220-1222.  1247-1256. 

In  an  action  against  a  railroad  company 
for  personal  injuries  to  an  employ^,  it  is  com- 
petent, for  the  purposes*  of  impeachment,  to  use 
at  tlie  trial  and  introduce  in  evidence  papers 
signed  by  witnesses,  and  containing  a  synopsis 
of  statements  obtained  from  them  by  the  com- 
])any's  claim  agent  shortly  after  the  occurrence, 
and  while  they  were  still  in  the  company's  em- 
ploy.—Chicago,  M.  &  St.  P.  R.  Co.  V.  Artery, 
137  U.  S.  507,  11  S.  Ct.  129,  34  L.  Ed.  747. 

Rev.  St  §  8e0  [U.  S.  Comp.  St.  1001,  p. 
661],  which  provides  that  ''no  pleading  of  a 
party,  nor  any  discovery  or  evidence  obtained 
from  a  party  or  witness  by  means  of  a  judicial 
proceeding,"  shall  be  given  in  evidence,  or  in 
any  manner  used  against  him,  does  not  apply 
to  an  application,  under  section  878,  by  one  in- 
dicted, to  have  witnesses  summoned  and  paid  by 
the  United  States,  and  statements  therein  are 
competent  to  contradict  his  testimony. — Tucker 
V.  United  States,  161  U.  S.  164,  14  S.  Ct  299, 
38  L.  Ed.  112. 

Where  a  witness  denies  having  made  certain 
statements,  leading  questions  may  be  propound- 
ed to  a  witness  called  in  rebuttal  to  contradict 
him.— Union  Pac.  Ry.  Co.  v.  O'Brien,  161  U.  S. 
451.  16  S.  Ct  618,  40  L.  Ed.  766. 


^=s>380.  Witnesses  wlio  bulj  be  im- 
peaclied  by  in<M>nsistent  state- 
ments* 

See  50  Cent.  Dig.  Witn.  91  1210-1219. 

On  a  fourth  trial,  where  defendant  intro- 
duces in  evidence  the  deposition  of  a  deceased 
witness,  a  deposition  previously  made  by  him  in 
a  suit  between  different  parties,  and  containing 
statements  inconsistent  with  the  former,  is  not 
admissible  to  rebut  it,  where  it  has  been  used 
on  three  former  trials  during  the  witness'  life, 
in  each  of  which  plaintiff  cross-examined  him, 
and  did  not  refer  to  the  previously  made  depo- 


sition.—Ayers  V.  Watson,  132  U.  S.  304,  10  S. 
Ct  116,  33  L.  Ed.  378. 

Where  defendant  is  surprised  by  the  state- 
ment of  his  own  witness,  who,  however,  is  not 
hostile,  in  respect  to  a  matter  not  in  itself  prej- 
udicial and  thereupon  defendant  is  permitted 
to  cross-examine  him,  and  show  the  fact  to  be 
otherwise,  the  court  may,  in  its  discretion,  re- 
fuse to  allow  defendant  to  further  show  by  a 
third  person  that  the  witness  iiad  made  a  con- 
tradictory statement  to  him. — Hickory  v.  United 
States,  151  U.  S.  303,  14  S.  Ct  334,  38  L.  Ed. 
170. 

Where  a  material  witness  for  the  govern- 
ment in  a  murder  case  dies  after  the  first  trial, 
and  on.  the  second  trial  the  government  reads  in 
evidence  a  transcribed  copy  of  the  reporter's 
stenographic  notes  of  his  testimony  taken  on 
the  first  trial,  it  is  a  valid  objection  to  evidence 
offered  by  defendant  to  show  that  the  decease.l 
witness,  after  such  first  trial,  stated  that  his 
testimony  was  given  under  duress,  and  was  un- 
true, that  the  usual  foundation  for  impeaching 
testimony  has  not  been  laid.— Mattox  v.  T'nited 
States,  156  U.  S.  237,  15  S.  Ct.  337,  39  L.  Ed. 
409. 

^=:»387»  Oross-ezaminatlon  as  to  ineon- 
sistent  statements. 

See  60  Cent.  Dig.  Witn.  H  U2S-12S2. 

In  an  action  to  recover  duties  paid  under 
protest  the  inquiry  was  whether  the  goods  were 
dutiable  under  Schedule  K  of  the  act  of  March 
3,  1883,  as  "knit  goods,  made  on  knitting 
frames,"  as  assessed  by  the  collector,  or  under 
Schedule  N,  as  "bonnets,  hats,  and  hoods  for 
men,  women,  and  children,"  etc.,  as  claimed  by 
the  importers.  One  of  the  latter  testified  that 
the  goods  were  "Scotch  bonnets,"  known  and  sold 
in  this  country  as  such.  On  cross-examination 
he  testified  that  he  had  before  had  a  suit  against 
the  government,  under  the  old  tariff,  and  wan 
then  asked  if  the  claim  then  was  that  these 
goods  were  caps  made  on  frames.  Held,  that 
this  question  could  not  be  excluded  on  the 
ground  that  the  record  of  the  prior  suit  was  the 
best  evidence  of  the  claim,  but  that  it  iwas  com- 
petent for  the  purpose  of  impeaching  the  wit- 
ness* credibility.— Toplita  v.  Hedden,  146  U.  S. 
252,  13  S.  Ct  70.  36  L.  Ed.  961,  affirming  judg- 
ment (C.  C.)  33  F.  617, 

^=^386.  lAyins  foundation  fbr  proof  of 
ineonsistent  statements. 

See  60  Cent.  Dig.  Witn.  H  1233-U42,  1M6. 

The  contradictory  declarations  of  a  witness, 
whether  oral  or  in  writing,  made  at  another 
time,  cannot  be  used  for  tne  purpose  of  im« 
peachment  until  the  witness  has  been  examined 
upon  the  subject,  and  his  attention  particularly 
directed  to  the  circumstances  in  sncn  a  way  as 
to  give  him  full  opportunity  for  explanation. — 
The  Charles  Morgan  v.  Kouns,  115  U.  S.  68,  5 
S.  Ct  1172.  29  L.  Ed.  316. 

^=»389.  Admission  or  denial  by  witness 
of  making  of  inoonsiatont 
statements. 

See  60  Cent   Dig.  Witn.  H  1243-1146. 

Evidence  that  a  railroad  company's  night 
watchman  *  had  admitted  on  the  night  of  the 
accident  that  the  rear  section  of  the  train  was 
going  at  about  15  miles  an  hour  when  it  cross- 
ed the  highway,  is  admissible  to  impeach  his 
credibility,  where,  on  his  cross-examination,  he 
has  denied  making  such  admission.— Delaware, 
L.  &  W.  R.  Co.  V.  Converse,  139  U.  S.  469,  11 
S.  Ct  569,  35  L.  Ed.  213. 

^=»307.  Efleet  of  impeaekmont  hj  la« 
consistent  statements. 

See  60  Cent.  Dig.  Witn.  fi|  1M6.  ISM. 

A  showing  on  cross-examination  that  the 
witness  has  made  contradictory  statements  has 
no  tendency  to  establish  the  truth  of  the  aab- 
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ject-matter  of  such  statements.— Southern  R. 
Co.  V.  Gray,  36  S.  Ct.  558,  241  U.  S.  333,  60  U 
Kd.  1030. 

•         ^ 

(E)  CONTRADICTION  AND  CORROBORA- 
TION OF  WITNESS. 

^=»398.  Right   to    ooatradiot    t^fltimony 
in  general. 

See  50  Cent  Dig.  Witn.  §fi  1267.  1274.  1275. 

Where  defendant,  charged  with  embezzling 
marked  currency  from  a  decoy  letter,  stated  it 
was  placed  in  the  pocket  of  his  coat  while  he 
was  absent,  by  enemies  in  the  post  office,  the 
government  is  not  bound  by  his  statement  on 
cross-examination  nalning  two  co-employ6s  as 
enemies;  and  evidence  that  the  persons  named 
were  friendly  tQ  defendant  is  not  objectionable 
as  collateral,  but  is  competent  in  rebuttal.—- 
Scott  V.  United  States,  19  S.  Ot.  209,  172  U.  S. 
:HS,  43  L.  Ed.  471. 

®=>403.   Testimony  snbjeot  to  oontradie* 
tion* 

See  60  Cent  Dig.  Witn.  SI  1271-127S,  1275. 


In  general. 

See  60  Cent.  Dig.   Witn.  89  1271,  1271. 

A  witness  who  testifies  that  he  does  not  rec- 
ollect hearing  a  certain  person,  not  a  witness, 
make  a  certain  statement,  cannot  be  impeached 
by  testimony  that  such  person  made  such  a 
statement  in  the  witness'  presence. — Goldsby  v. 
United  States,  160  U.  S.  70, 16  S,  Ct  216.  40  L. 
Ed.  343. 

WOMEN. 

Equal  protection  of  laws,  see  Oonstitutional 
Law,  <e==>224,  230. 

Hours  of  labor,  see  Master  and  Servant,  ^=^13. 

Hours  of  labor,  due  process  of  law,  see  Consti- 
tutional Law,  ^»275;  liberty  to  contract,  see 
Constitutional  Law,  ^=^275. 

Married  women,  see  Husband  and  Wife. 

Right  to  practice  law,  see  Attorney  and  Client, 


.WOOD. 

Duties  on  wood  and  manufactures  thereof,  see 
Customs  Duties,  ^=s»27« 


WOODS   AND    FORESTS. 


Scope-Note. 

[INCLUDES  trees  not  grown  for  their  fruit  or  other  annual  products;  protection  and 
promotion  of  the  growth  of  such  trees  and  of  forests ;  and  nature  and  incidents  of  rights 
of  property  In  growing  trees  in  general. 

[For  related  matters  under  other  tepies,  sef  cross-references  after  analysis.] 

Analysis, 

8.  Forest  reservations,  preserves,  or  parks. 
10.  Offenses. 

Cross-References, 


See  luOgB  and  Logging. 

Criminal  refiponsibility  for  grazing  stock  on  for^ 
eHt  reserve,  see  Woods  and  Forests,  ^=»10. 


Cutting  and  removing  timber  on  public  lands, 
see  Public  Lands,  ^=»9-13. 

Delegation  of  •  legislative  powers  by  forest  re- 
serve   act,  see  Constitutional  Law,  ^=:»62. 


^=»8.  Forest  reserrations,   preserres,   or 
parks. 

An  owner  of  patented  land  in  a  forest  re- 
serve whose  deed  to  the  United  States,  made  in 
contemplation  of  an  exchange  under  Act  June 
4,  1897,  30  Stat.  36  (U.  S.  Comp.  St.  1901,  p. 
1541), .  was  returned  because  not  accompanied 
by  a  selection  of  lieu  lands,  as  required  by  the 
regulations  and  practice  of  the  Land  Depart- 
ment, hal  no  vested  right  to  the  exchange  which 
would  be  saved  by  the  exeception  in  the  repealing 
act  of  March  3,  1905  (chapter  1495.  33  Stat. 
1264  [U.  S.  Comp.  St  Supp.  1909,  p.  581]),  in 
favor  of  selections  theretofore  made,  and  of  ex- 
isting contracts  with  the  Secretary  of  the  In- 
terior.—(1911)  Roughton  V.  Knight,  31  S.  Ct. 
297,  210  t:.  S.  537,  55  L.  Ed.  326,  affirming 
decree  (1909)  103  P.  844,  156  Cal.  123. 

The  United  States  is  entitled  to  injunctive 
relief  where  a  cattle  owner  who  has  not  se- 
cured the  requisite  stock-grazing  permit  from 
the  Secretary  of  Agriculture  turns  out  his  cat- 
tle under  circumstances  which  show  that  he 
expected  and  intended  that  they  would  graze 
on  a  forest  reservation,  although  the  government 


may  not  have  complied  with  the  local  fence 
laws — even  assuming  that  Ruch  laws  can  apply 
to  the  United  States.— Light  v.  United  States, 
31  S.  Ct.  485,  220  U.  S.  523,  65  L.  Ed.  570. 
Congress,  in  the  exercise  of  its  control  of 
the  property  of  the  United  States  under  Const. 
U.  S.  art.  4,  §.3,  could  constittitionally  enact 
Act  March  3,  1891,  c.  561,  §  24,  26  Stat.  1103 
(U.  S.  Comp.  St  1901,  p.  1537),  under  which 
public  forest  reservations  may  be  established  ou 
the  public  domain  without  the  consent  of  the 
state  where  the  land  lies. — Id. 

The  Secretary  of  the  Interior  cannot  make 
the  exercise  by  an  owner  and  lessee  of  lands 
within  the  Tosemite  National  Park  of  his  right 
to  pasture  his  cattle  upon  such  lands,  and  to 
use  the  toll  roads  leading  thereto,  conditional 
upon  his  compliance  with  certain  rules  and 
regulations  prescribed  by  the  secretary  for  the 
government  of  the  park,  as  to  marking  and  de- 
nning the  boundaries,  of  obtaining  the  written 
permission  of  the  superintendent. — (1911)  Cur- 
tin  v.  Benson,  32  S.  Ct  31,  222  U.  S.  78,  56  L. 
Ed.  102,  reversing  decree  (C.  O.  1907)  158  F. 
383. 


This  Digest  is  eompiled  on  the  Key-Number  System.   For  explanation,  see  page  iii. 


WOODS  AND  FORESTS 


[Sup.Ct.Dlg.— Page  212Q 


The  land  department  possesses  no  general 
discretion  to  reject  entries 'on  public  land  select- 
ed under  Act  June  4,  1897,  and  the  departmental 
regulations  in  lieu  of  lands  relinquished  in  a 
forest  reservation,  or  to  award  the  lands  to  sub- 
sequent applicants. — Daniels  v.  Wagner,  35  S. 
Ct.  740,  237  U.  S.  547,  59  U  Ed.  1102,  L.  R.  A. 
lOieA,  1116,  reversing  decree  205  F.  235,  125 
C.  C.  A.  93; '  Same  v.  Merrithew,  35  S.  Ct.  747, 
237  U.  S.  570,  59  L.  Ed.  1113,  reversing  decree 
Same  v.  Wagner,  205  F.  235,  125  C.  O.  A.  93 ; 
Same  v.  Craddock,  35  S.  Ct.  749,  237  U.  S.  574, 
59  L.  E^.  1118,  reversing  decree  Same  v.  Wag- 
ner, 205  F.  235,  125  C.  C.  A.  93;  Sawyer  v. 
Grav,  35  S.  Ct.  842,  237  U.  S.  674,  59  L.  Ed. 
1170. 

Unsurveyed  lands  might  be  reserved  by  the 
President,  under  Act  March  3,  1891,  §  24,  and 
Act  June  4,  1897,  empowering  him  to  establish 
forest  reservations  on  the  public  domain. — Unit- 
ed States  V.  Morrison,  36  S.  Ct.  326,  240  U.  S. 
192,  60  L.  Ed.  599,  reversing  judgment  Morri- 
son y.  United  States,  212  F:  29,  128  C.  G.  A. 
485. 

^=:»10.   Offenses. 

See  60  Cent.  Dig.  Woods.  (  8. 

Grazing  stock  upon  a  forest  reservation 
without  the  permit  required  by  a  rule  made 
and  promulgated  by  the  Secretary  of  Agricul- 
ture under  the  authority  conferred  upon  him 
bv  forest  reserve  acts  (Act  June  4,  1897,  c.  2, 
30  Stat  35  [U.  S.  Comp.  St.  1901.  p.  1539]; 
Act  Feb.  1,  1905.  c.  288,  |  5,  33  Stat.  628  [U. 
S.  Comp.  St.  Supp.  1909,  p.  577]),  is  made  an 
offense  against  the  United  States  by  the  pro- 
visions of  those  acts  that  violations  of  such 
rules  and  regulations  shall  be  criminally  punish- 
able.—(1911)  United  States  v.  Grimaud,  31  S. 
Ct.  480,  220  U.  S.  606,  55  L.  Ed.  563,  reversing 
judgment  (D.  0.  1909)  170  F.  205. 

A  regulation  by  the  Secretary  of  Agricul- 
ture, forbidding  stock  grazing  on  a  forest  reser- 
vation without  securing  a  permit,  must  be  re- 
garded as  within  the  authority  conferred  upon 
him  by  Congress  in  the  forest  reserve  acts  (Act 
June  4,  1897.  c.  2,  30  Stat.  35  [U.  S.  Comp. 
St.  1901,  p.  1539];  Act  Feb.  1,  1905.  c.  288, 
§  5,  33  Stat.  628  [U.  S.  Comp.  St.  Supp.  1909, 
p.  577]),  to  make  rules  and  regulations  govern- 
ing occupancy  and  use,  and  for  the  preservation 
of  the  forests,  although  a  fee  is  charged  for  such 
permits, — especially  in  view  of  the  provisions 
.in  the  later  of  the  two  statutes  and  in  subse* 
quent  acts  respecting  the  disposition  of  forest 
reservation  revenue. — Id. 

WOOL 

Duty  on  wool  and  woolen  goods,  see  Customs 
Duties,  ^=»34. 

WORDS  AND  PHRASES. 

See  Trade-Marks  and  Trade-Names. 

Construction  of  particular  words  and  phrases 
in  contracts,  see  Contracts,  ^=»159;  in  stat- 
utes, see  Statutes,  ^=>187-194;  in  tariff  law, 
see  Customs  Duties,  ^s»18. 

Judicial  notice  of,  see  Criminal  Law,  ^=:»304. 

Libelous  or  slanderous,  see  Libel  and  Slander. 

Particular  words  and  phrases. 

** Abandonment." — Baglin  v.  Cusenier  Co.,  31  S. 

Ct.  669,  221  U.  S.  580,  55  L.  Ed.  863. 
•'Abnormal   force   of   the   elements." — Maryland 

Dredging  &  Contracting  Co.  v.  United  States, 

36  S.  Ct.  545,  241  U.  S.  184,  60  L.  Ed.  945. 
"About." — Pine  Kiver  Logging  &  Improvement 

Co.  V.  United  States,  22  S.  Ct.  920,  186  U.  S. 

279.  46  L.  Ed.  1164;   Ilarten  v.  Liiffler,  29  S. 

Ct.  351,  212  U.  S.  39.7,  53  U  Ed.  568. 
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"Abroad."— United   States   v.   Hutchins,   14  & 

Ct.  421,  151  U.  S.  542.  38  L.  Ed.  264. 
''Accident  or  casualty."— Chicago,  St.  L.  &  N. 

O.  R.  Co.  V.  Pullman  South.  Car  Co.,  11  S. 

Ct.  490,  139  U.  S.  79,  35  L.  Ed.  97. 
"Accounts  receivable."— National  Bank  of  New- 
port V.  National  Herkimer  County  Bank,  32 

S.  Ct.  633,  225  U.  S.  178,  56  L.  Ed.  1042. 
"Action."— Browne  Manzanaris  &  C^.  v.  Chaves, 

21  S.  Ct  514,  181  U.  S.  68,  45  L.  Ed.  752. 
"Action  to  demand   civil  liability."— People  of 

Porto  Rico  V.  Emmanuel,  35  S.  Ct.  33.  37, 

235  U.  S.  251,  59  L.  Ed.  215. 
"Actual."— Oregon  &  California  R.  Co.  v.  Unit- 

ed  States,  35  S.  Ct  908,  923,  238  U.  S.  393, 

59  L.  Ed.  1360. 
"Actual    time    of    service."— United    States   v. 

Morton,  5  S.  Ct.  1,  112  U.  S.  1,  28  L.  Ed. 

613. 
"Added   poisonous  or  deleterious  ingredient."— 

United  States  v.  Forty  Barrels  and  Twenty 

Kegs  of  Coca  Cola,  36  S.  Ct.  573,  241  U.  S. 

265,  60  L.  Ed.  995. 
"Adequate  and  reasonable  facilities." — Chicago. 

B.  &  Q.  R.  Co.  V.  Railroad  Commission  of 

Wisconsin,  35  S.  Ct.  560,  563,  237  U.  S.  220, 

59  L.  Ed.  926. 
"Adjusts  or   settles  a  loss." — Commercial  Mut 

Accident  Co.  v.   Davis,  29  S.  Ct.  445,  213 

U.  S.  245,  53  L.  Ed.  782.   • 
Adulterated."— Savage  v.  Jones,  82  S.  Ct.  715, 

225  U.  S.  501,  56  L.  Ed.  1182. 
Adulteration."— United  States  v.  Forty  Barrels 

and  Twenty  Kegs  of  Coca  Cola,  36  S.  Ct. 

573,  241  U.  S.  265,  60  L.  Ed.  995. 
"Advertising."— Rast  v.  Van   Deman  &,  Lewis 

Co.,  36  S.  Ct  370,  377,  240  U.  8.  342,  60 

L.  Ed.  679. 
"Agent"— United  States  v.  CJorbett,  30  S.  Ct. 

81,  215  U.  S.  233,  54  L.  Ed.  173. 
"Agreed  valuation."— Missouri,  K.  &  T.  R.  Co. 

V.  Harriman  Bros.,  33  S.  Ct  397,  227  U.  S. 

657,  57  L.  Ed.  690. 
"Agreed   value."— Great   Northern   Ry.   Co.   v. 

O'Connor,  34  S.  Ct  380,  232  U.  S.  608,  58 

L.  Ed.  703. 
Agreement  to  sell."— Treat  v.  White.  21  S.  Ct 

611,  181  U.  S.  264,  45  L.  Ed.  853. 
Aliens."— Low  Wah  Suey  v.  Backus,  82  8.  Ct 

734,  225  U.  S.  460,  56  L.  Ed.  1165. 
Amendment" — City  and  County  of  Denver  v* 

New  York  Trust  Co.,  33  S.  Ot  657,  229  D. 

S.  123,  57  L.  Ed.  1101. 
'^Amnesty."- Burdick   v.  United    States,   36   S. 

Ct.  267,  271,  236  U.  S,  79,  69  L.  Ed.  476. 
"Among  the  several  states." — Mondou  v.   New 

York,  N.  H.  &  T.  R.  Co.,  32  S.  Ct  169.  223 

U.  S.  1,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44. 
"Ancestral   estate." — McDougal   v.    McKay,  35 

S.  Ct  605,  607,  237  U.  S.  372,  59  L.  Ed. 

1001;  Pigeon  v.  Buck,  35  S.  Ct.  608,  237  U. 

S.  386,  59  U  Ed.  1007. 
"And    after   that"— Wright   v.   Georgia   R.    & 

Banking  Co.,  30  8.  Ct.  242,  216  U.  S.  420, 

54  L.  Ed.  544. 
"Angle  of  repose."— Christie  v.  United   States, 

35  S.  Ct  565,  567,  237  U.  8.  234,  59  L.  Ed. 

933 
"Annually."— Billings  v.   United   States,  34   S. 

Ct  421,  423,  232  U.  S.  261,  58  L.  Ed.  596. 
"Another  country."— Faber  v.  United  Sutes,  31 

S.  Ct.  659,  221  U.  S.  649,  55  L.  Ed.  897. 
"Anticipatory    breach."— Central   Trust   Co.   of 

Illinois  V.  Chicago  Auditorium  Ass'n,  36  S. 

Ct  412,  415,  240  U.  S.  581,  60  U  Ed.  811. 
"Any  person."— Truax  v.  Raich,  36   S.  Ct  7, 

9,  239  U.  S.  33,  60  L.  Ed.  131. 
"Anything    else."— United    States   ▼.    A.    Graf 

Distilling  Co..  28  S.  Ct  264,  208  U.  8. 198, 

52  L.  Ed.  452. 
"Apex."— Stewart  Mining  Co.  v.  Ontario  Min- 
ing Co.,  35  S.  Ct  610,  614, 237  U.  S.  350.  59 

vL.  Ed.  989. 
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"Appropriation."— Peabody  v.  United  States,  34 
S.  Ct.  159,  161,  231  U.  S.  530,  58  L.  Ed. 
351. 

"Arbitration."— City  of  Omaha  v.  Omaha  Wa- 
ter Co..  30  S.  Ct.  615,  218  U.  S.  180,  54  L. 
Ed.  91)1.  48  L.  R.  A.  (N.  S.)  1084. 

"Arising  under  a  law  of  the  United  States."— 
Bankers'  Trust  Co.  v.  Texas  &  P.  Ry.  Co., 
36  S.  Ct.  569,  571,  572,  241  U.  S.  295,  60 
L.  Ed.  1010. 

"Arising  under  the  bankruptcy  act." — United 
States  V.  Rabinowich,  35  S.  Ct.  682,  684, 
238  U.  S.  78,  59  L.  Ed.  1211. 

"Arising  under:  the  Constitution  or  laws  of  the 
United  States."— Macon  Grocery  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  30  S.  Ct.  184,  215 
U.  S.  501,  54  L.  Ed.  300. 

**Arieing  under  the  patent  laws." — ^Healy  v.  Sea 
Gull  Specialty  Co..  35  S.  Ct.  658,  659,  237 
U.  S.  479,  59  L.  Ed.  1056;  Geneva  Furni- 
ture Mfg.  Co.  V.  S.  Karpen  &  Bros.,  35  S. 
Ct  788,  789,  238  U.  S.  254,  59  L.  Ed.  1295 ; 
American  Well  Works  Co.  v.  Layne  &  Bowl- 
er Co.,  36  S.  Ct.  585,  241  U.  S.  257,  60  L. 
Ed.  987. 

"Ai'ising  under  the  revenue  laws." — B.  Altman 
&  Co.  V.  United  States,  32  S.  Ct.  593,  224  U. 

•       S.  583,  56  L.  Ed.  894. 

"Arrestment."— Wilder  v.  Inter-Island  Steam 
Nav.  Co.,  29  S.  Ct.  58,  211  U.  S.  239,  53 
L.  Ed.  164,  15  Ann.  Cas.  127. 

"Article."— United  States  v.  Johnson,  31  S.  Ct 
627,  221  U.  S.  488,  55  L.  Ed.  823. 

"Articles  manufactured  from  imported  materi- 
als."—Anheuser-Busch  Brewing  Ass'n  v. 
United  States,  28  S.  Ct.  204,  207  U.  S.  556, 
52  L.  Ed.  336. 

"As  far  as  possible."— Baltimore  &  P.  R.  Co. 
V.  Mackey,  15  S.  Ot  491,  157  U.  S.  72,  39 
L.  Ed.  624. 

"As  near  as  may  be." — Hill  &  Co.  v.  Hoover, 
31  S.  Ct.  402,  220  U.  S.  329,  55  L.  Ed. 
485,  Ann.  Cas.  1912C,  562. 

"Assets."- Everett  v.  Judson,  33  S.  Ot.  568, 
228  U.  S.  474,  57  L.  Ed.  927,  46  L.  R.  A. 
(N.  S.)  154. 

"Assign."— United  States  v.  Commonwealth  Ti- 

^  tie  Ins.  &  Trust  Co..  24  S.  Ct  546,  193  U. 
S.  651,  48  L.  Ed.  830;    Same  v.  Hammers, 

31  S.  Ct  593,  221  U.  S.  220,  55  L.  Ed.  710 ; 
Same  v.  Colorado  Anthracite  Co.,  32  S.  Ct 
617,  225  U.  S.  219,  56  L.  Ed.  1063. 

"Assignee."— Bong  v.  Alfred   S.   Campbell   Art 

Co.,  29  S.  Ct.  628,  214  U.  S.  236,  53  L,  Ed. 

979,  16  Ann.  Cas.  1126. 
"Assignors."— United"  States  v.  Hammers,  31  S. 

Ct.  593,  221  U.  S.  220.  55  L.  Ed.  710. 
"Assistant    surgeons." — United    States   v.    Far- 

enholt  27  S.  Ct.  629,  206  U.  S.  226,  51  L. 

Ed.  1036. 
"Association    of    persons."— United    States    v. 

Munday,  32  S.  Ct.  53,  222  U.  S.  175.  56  U 

Ed.  149;    Same  v.  Colorado  Anthracite  Co., 

32  S.  Ct  617,  225  U.  S.  219,  56  L.  Ed. 
1063. 

"Assume." — Commonwealth  of  Virginia  v.  State 

of  West  Virginia,  35  S.  Ct  795,  808,  238 

U.  S.  202,  59  L.  Ed.  1272. 
"Assumption  of  risk."— Gila  Valley,  G.  &  N.  R. 

Co.  v.  Hall,  34  S.  Ct.  229,  231,  232  U.  S. 

94,  58  L.  Ed.  521. 
"Attachment."— Wilder   v.    Inter-Island    Steam 

Nav.  Co.,  29  S.  Ct  58,  211  U.  S.  239,  53 

L.  Ed.  164,  15  Ann.  Cas.  127. 
"Attempt  to  introduce  into  commerce."- U.   S. 

V.  Twenty-Five  Packages  of  Panama  Hats, 

34  S.  Ct  63,  65,  231  U.  S.  358,  58  L.  Ed. 

267. 
"Authority  exercised  under  the  United  States." 

—United  States  v.  Allen,  24  S.  Ct.  41C,  192 

U.  S.  543,  48  L.  Ed.  555 ;   Creswill  v.  Grand 

Lodge,  K.  P.  of  Georgia,  32  S.  Ct.  822,  225 

U.  S.  246,  56  L.  Ed.  1074. 


"Auxiliary   proceeding."— McLaughlin   Bros.   v. 

Hallowell,  33  S.  Ct  465,  228  U.  S.  278,  57 

L.  Ed.  835. 
"Avulsion."— State    of    Nebraska    v.    State    of 

Iowa,  12  S.  Ot.  396,  143  U.  S.  359,  36  L. 

Ed.  186. 
"Baggage."— Humphreys   v.   Perr^,    13    S.    Ct. 

711,  148  U.  S.  637,  37  L.  Ed.  587. 
'•Banker."-:-Richmond  v.  Blake.  10  S.  Ct.  204, 

132  U.  S.  592,  33  L.  Ed.  481. 
"Banking."— Engel  v.  O'Malley,  31  S.  Ct.  190, 

219  U.   S.   128,  55  L.  Ed.  128;    Miller  v. 

King,  32  S.  Ct  243,  223  U.  S.  505,  56  L. 

Ed.  528. 

"Bay  rum."- Jordan  v.  Roche.  33  S.  Ct  573, 

228  U.  S.  436,  57  L.  Ed.  908. 
"Becoming   aware."— Guarantee  -Co.    of  North 

America  v.  Merchanics'  Sav.  Bank  &  Trust 

Co.,  22   S.  Ct  124,  183  U.   S.  402,  46  L. 

Ed.  253. 

"Benefit."— Stuart  v.  Union  Pac.  R.  Co.,  38  S. 

Ct.  338,  227  U.  S.  342.  57  L.  Ed.  535. 
"Bill  of  review."— Scotten  v.  Littlefield,  35  S. 

Ct.  125,  235  U.  S.  407,  59  L.  Ed.  289. 
"Binding."— United  States  v.  Baruch,  32  S.  Ct 

306,  223  U.  S.  191,  56  L.  Ed.  399. 
"Blend."— Savage  v.  Jones,  32  S.  Ct  715,  225 

U.  S.  501,  56  L.  Ed.  1182. 
"Bona  fide  purchaser." — United   States  v.  Des 

Moines  Nav.  &  Ry.  Co.,  12  S.  Ct  308,  142 

U.  S.  510.  35  L.  Ed.  1099. 
"Bond."— Board  of  County  Com'rs  of  City  and 

County  of  Denver  v.  Home   Sav.  Bank,  35 

S.  Ct  265,  266,  236  U.  S.  101,  59  L.  Ed. 

485 
"Books."- Smith  v.  Hitchcock,  33  S.  Ct  6,  226 

U.  S.  53,  57  L.  Ed.  119. 
"Booty  of  war."— Herrera  v.  United  States,  32 

S.  Ct  179,  222  U.  S.  558,  56  L.  Ed.  316. 
"Braid."— United  States  v.  Baruch,  32  S.'  Ct. 

306,  223  U.  S.  191,  56  L.  Ed.  399. 
"Business."— Flint  v.  Stone  Tracy   Co.,  31   S. 

Ct.  342,  220  U.  S.  107,  55  L.  Ed.  389,  Ann. 

Cas.  1912B,  1312;    Stratton*s  Independence 

V.  Howbert,  34  S.  Ct  136,  140,  231  U.  S. 

399,  58  L.  Ed.  285. 
"By  such  ship."— The  Osceola,  23  S.  Ct  483, 

189  U.  S.  158.  47  L.  Ed.  760. 
"Cadet  midshipman."- United   States   v.   Cook, 

9  S.  Ct  108,  128  U.  S.  254,  32  L.  Ed.  464. 
"Car."— Johnson  v.  Southern  Pac.  Co.,  25  S.  Ct 

158,  196  U.  S.  1,  49  L.  Ed.  363 ;   Schlemmer 

V.  Buffalo,  R.  &  P.  Ry.  Co.,  27  S.  Ct.  407, 

205   U.    S.  1,   51   L.   Ed.  681;    Pennell  v. 

Philadelphia  &  R.  R.  Co..  34  S.  Ct.  220,  221, 

231  U.  S.  675,  58  L.  Ed.  430. 
"Carbons  for  electric  lighting." — United  States 

V.  R.  F.  Downing  &  Co.,  26  S.  Ct  476,  201 

U.  S.  354,  50  L.  Ed.  786. 
"C^se."— Muskrat  v.  United  States,  31  S.  Ct 

250,  219  U.  S.  346,  55  L.  Ed.  246. 
"Cases  in  which  a  treaty  of  the  United  States 

is  involved."— Vilas  v.  City  of  Manila,  31  S. 

Ct.  416,  220  U.  S.  345,  55  L.  Ed.  491. 
"Cash  surrender   value." — Hiscock  v.   Mertens, 

27   S.   Ct.  488,  205  U.   S.  202,  61  L.  Ed. 

771. 
"Casts     of     sculpture."— Benziger     v.     United 

States,  24  S.  Ct  189,  192  U.  S.  38,  48  L. 

Ed.  331. 
"Caveatee." — Turner   v.    American    Security   & 

Trust  Co.,  29  S.  Ct  420,  213  U.  S.  257,  53 

L.  Ed.  788. 
"Caveator."— Turner   v.    American    Security   & 

Trust  Co.,  29  S.  Ct  420,  213  U.  S.  257,  53 

L.  Ed.  788. 
"C'ertificate  of  indebtedness." — Board  of  County 

Com'rs  of   City   and   County   of   Denver  v. 

Home  Sav.  Bank,  35  S.  Ct  265,  266,  236  U. 

S.  101,  59  L.  Ed.  485. 
"Change  of  domicile."— Gilbert  v.  David,  35  S. 

Ct.  164,  167,  235  U.  S.  561,  59  L.  Ed.  360. 
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"Charged."— United  States  v.  Mason,  31  S.  CJt 

28,  218  TJ.  S.  517,  54  L.  Ed.  1133 ;    Same  t. 

Chamberlin.  31  S.  Ct.  155,  219  U.  S.  250,  65 

L.  Ed.  204. 
"Charge  of  crime."— Pierce  v.  Creecy,  28  S.  Ot 

714,  210  U.  S.  387,  52  L.  Ed.  1113. 
"Charge  of  train."— Chicago,  I.  &  L.  R.  Co.  v. 

^Hackett,  33  S.  Ct.  581,  228  U.  S.  659,  57 

L.  Ed.  9t>6. 
"Charter  party."— United  Stotes  ▼.  Hvoslef,  35 

S.  Ct.  469,  461,  237  U.  S.  1,  69  L.  Ed.  813, 

Ann.  Cas.  19iaA,  286. 
"Chose  in  action."— Brown  v.  Fletcher,  35  S. 

Ct.  154,  156,  235  U.  S.  589,  59  L.  Ed.  374. 
'^Citizen.'*— Logan  v.  United  States,  12   S.  Ct. 

617,  144  U.  S.  268,  86  L.  Ed.  429 ;   Shulthis 

V.  McDougal,  32  S.  Ct.  704,  225  U.  S.  561, 

66  li.  Ed.  1205 ;   Bankers'  Trust  Co.  v.  Texas 

&  P.  Ry.  Co.,  36  S.  Ct.  569,  241  U.  S.  295. 

60  L.  Ed.  1010;    United  States  v.  Nice,  36 

S.  Ct  696,  697,  241  U.  S.  591,  60  L.  Ed. 

1192. 
"Citizen  of  the  state."— Williamson  v.  Osenton, 

34  S.  Ct.  442,  232  U.  S.  619.  58  L.  Ed.  75a 
"Citizen  of  the  United  States."— Martinez  ▼. 
^  La  Asociacion  De  Se&oras  Damas  Del  Santo 
^    Asilo  De  Ponce.  29  S.  Ct  327,  213  U.  S.  20, 

53  L.  Ed.  679;  United  States  v.  Celestine, 
30  S.  Ct  93,  215  U.  S.  278,  54  L.  Ed.  196. 

"Citizen  or  subject  of  Spain."— Martinez  v.  La 
Afiociadon  De  Se&oras  Damas  Del  Santo 
Asilo  De  Ponce,  29  S.  Ct  327,  213  U.  S.  20, 
53  L.  Ed.  679. 

"Citizenship."— Luria  v.  United  States,  34  S. 
Ct.  10, 13.  231  U.  S.  9,  58  L.  Ed.  101. 

"Citizens   of  the    tribe."— Reynolds    v.    Fewell, 

35  S,  Ct  230-231,  236  U.  S.  58,  59  L.  Ed. 
465. 

"Civil* action."— Chicago,  B.  &  Q.  Ry.  Co.  v. 

United  States,  31  S.  Ct.  612,  So  U.  S.  559, 

55  L.  Ed.  582. 
"Claim."— Nelson  v.  Northern  Pac.  Ry.  Co.,  23 

S.  Ct  302,  188  U.  S.  108,  47  Ll  Ed.  406. 
"Claimed  to  be  in  contravention  of  the  Consti- 
tution   of    the    United    States."— Savage   ▼. 

Jones.  32  S.  Ct  715,  225  U.  S.  501,  56  L. 

Ed.  1182. 
"Claimed  to  violate  the  Federal  Constitution." 

—City  of  Memphis  v.  Cumberland  Telephone 

&  Telegraph  Co.,  31  S.  Ct  115,  218  U.  8. 

624,  64  L.  Ed.  1185. 
"Claim  sounding  in  tort" — Juragua  Iron  Co.  v. 

United  States,  29  S.  Ct  385,  212  U.  S.  297, 

53  L.  Ed.  620. 

"Claim  to  real  property  within  the  district." 
— ^Ladew  v.  Tennessee  Copper  Co.,  31  S.  Ct 
81,  218  U.  S.  357i  54  L.  Ed.  1069 ;  Wet- 
more  V.  Same,  31  S.  Ct  84,  218  U.  S.  369, 

54  L.  Ed.  1073. 

"Claim  upon  land."— Northern  Pac.  Ry.  Co.  T. 

Trodick.  31  S.  Ct  607,  221  U.  S.  208.  55  U 

Ed.  704. 
"Classification."— Tanner  v.   Little,  36   S.   Ct 

379,  383.  240  U.  S.  369.  60  L.  Ed.  691. 
"Coal  lands."— Diamond  Coal  &  Coke  Co.  ▼. 

United  States,  34  S.  Ct  507.  512,  233  U.  S. 

236,  58  L.  Ed.  936. 
"Coerce."— Coppage  v.  State  of  Kansas,  35  S. 

Ct  240,  241,  236  U.  S.  1,  69  L.  Ed.  441, 

L.  R.  A.  1915C,  960. 
"Colorable  imitation."— Thaddeus  Davids  Co.  ▼. 

Davids,  34  S.  Ct  648,  652.  233  U.  S.  461, 

58  L.  ]kd.  1046,  Ann.  Cas.  1915B,  322. 
"Color  of  title."— Stanley  v.  Schwalby,  13  S. 

Ct.  418,  147  U.  S.  508,  37  L.  Ed.  259. 
"Combination."— Leeds  &  Catlin  Co.  v.  Victor 

Talking  Mach.  Co.,  29  S.  Ct.  495,  213  U.  S. 

301,  53  L.  Ed.  806;  Id.,  29  S.  Ct.  503,  213  U. 

S.  325,  53  L.  Ed.  816;    Standard  Oil  Co. 

of  New  Jersey  v.  United  States,  31  S.  Ct 

602,  221  U.  S.  1,  55  L.  Ed.  619,  34  Ll  R. 

A.  (N.  S.)  834.  Ann.  Cas.  1912D,  734;  Unit- 
ed  States  V.  American  Tobacco  Co.,  31  S. 

Ct  632.  221  U.  S.  106,  55  L.  Ed.  663. 
"Combination  in  restraint  of  trade." — Grenada 

Lumber  Co.  y.  State  of  Mississippi,  30  S.  Ct. 

535,  217  U.  S.  433,  54  L.  Ed.  £^ ;   United 


States  V.  Terminal  R.  R.  Ass'n,  32  S.  Ct 
607,  224  U.  S.  383,  56  L.  Ed.  810 :  Same  ▼. 
Union  Pac.  Ry  Co.,  33  S.  Ct  53.  226  U.  S. 
61,  57  L.  Ed.  124. 

"Combination  in  restraint  of  trade  or  commerce 
among  the  several  states." — ^Loewe  v.  Lawlor, 
28  S.  Ct  301,  208  U.  S.  274,  52  L.  Ed.  488. 
13  Ann.  Cas.  815. 

"Commerce."— Interstate  Commerce  Commission 
V.  Illinois  Cent  R.  Co.,  30  S.  Ct  155,  215 
U.  S.  452,  54  L.  Ed.  280 ;  Mondou  v.  New 
York,  N.  H.  &  H.  It  Co..  32  S.  Ot  169.  223 
U.  S.  1,  56  L.  Ed.  327,  38  Ll  R,  A.  (N.^S.) 
44;  Hoke  v.  United  States,  33  S.  Ot  281, 
2^  U.  S.  308,  57  L.  Bd.  523.  43  L.  R.  A.  (N. 
S.)  906,  Ann.  Cas.  1913B.  905;  Athanasaw 
▼.  Same,  33  S.  Ot  285,  227  U.  S.  326,  57 
L.  Ed.  528,  Ann.  Cas.  1913E,  911 ;  Bennett 
▼.  Same,  33  S.  Ct  288,  227  U.  S.  333,  57 
L.  Ed.  531;  Harris  v.  Same,  33  S.  Ot  289, 
227  U.  S.  340,  57  L.  Ed.  534;  New  York 
Life  Ins.  Co.  v.  Deer  Lodge  County,  34  S.  Ct. 
167,  172.  231  U.  S.  495,  58  U  Bd.  332; 
Thames  &  Mersey  Marine  Ins.  Co.  v.  United 
States,  35  S.  Ot  496,  498,  237  U.  S.  19,  59 
L.  Ed.  821,  Ann.  Oas.  1915D,  1087. 

"Commerce  with  Indian  tribes."— United  States 
V.  Nice,  36  S.  Ot  696,  697,  241  U.  S.  591. 
60  L.  Bd.  1192. 

"Commit"— United  SUtes  v.  Holte,  35  S.  Ot 
271,  272,  236  U.  S.  140,  59  L.  Ed.  504,  L. 
It  A.  1915D,  281. 

"Common  carrier."— American  Eizpresa  Go.  ▼. 
United  States,  29  S.  Ct  315,  212  U.  S.  522. 
53  L.  Ed.  635 :  Southern  Pac  Terminal  Co. 
V.  Interstate  Commerce  Commission,  31  S. 
Ot  279,  219  U.  S.  498,  55  L.  Ed.  310;  United 
States  V.  Adams  Express  Co.,  33  S.  Ot  878, 
229  U.  S.  381,  57  L.  Ed.  1237 ;  Same  v.  Ohio 
Oil  Co.,  34  S.  Ot.  956,  234  U.  S.  548,  58 
L.  Bd.  1459 ;  Same  v.  Nixon,  35  S.  Ot  49, 
60,  235  U.  S.  231,  59  L.  Ed.  207;  Ellis  v. 
Interstate  Commerce  Commission,  35  S.  Ot 
645,  646,  237  U.  S.  434,  69  L.  Bd.  1036; 
Terminal  Taxicab  Co.  v.  Kuts,  36  S.  Ct  683, 
241  U.  S.  252,  60  L.  Bd.  984. 

"Common  carrier  by  railroad  engaged  in  com- 
merce  between  the  states."— North  Carolina 
R.  Co.  V.  Zachary.  34  S.  Ot  305,  308,  23!% 
U.  S.  248,  68  L.  Bd.  591,  Ann.  Cas.  1914C. 
159. 

"Commutation  of  a  sentence."— Mullan  v.  Unit- 
ed States,  29  S.  Ct  330,  212  U.  S.  516.  53 
L.Bd.  632. 

'^Commutation  ticket"— Interstate  Commerce 
Commission  v.  Baltimore  &  O.  R.  Co.,  12  S. 
Ot  844.  145  U.  S.  263.  36  L.  Bd.  699. 

"Composition."- Cumberland  Glass  Mfg.  Co.  v. 
De  Witt  35  S.  Ct  636,  638,  237  V.  S.  447, 
69  U  Ed.  1042.    • 

"Compound."— United  States  v.  Forty  Barrels 
and  Twenty  Kegs  of  Coca  CoU,  36  S.  Ot 
673,  580.  241  U.  S.  265.  60  Ll  Bd.  996. 

"Concrete,"- Friday  v.  Hall  &  Kaul  Co.,  30  S. 
Ct  261.  216  U.  S.  449,  64  L.  Bd.  662,  26  L. 
R.  A.  Qi.  S.)  475. 

"Concurrent  jurisdiction."- Nielsen  y.  State  of 
Oregon,  29  S.  Ct  383,  212  U.  S.  316,  53  L 
Ed.  528. 

"Conditional  sale."— Mdnagas  v.  Albertucci.  35 
S.  Ot  95,  97,  235  U.  S.  81,  59  L.  Ed.  139. 

"Confirmation."— Boquillas  Land  &  Cattle  Co. 
▼.  Curtis,  29  S.  Ot  493,  213  U.  S.  339,  53 
L.  Bd.  ^. 

"Confiscatory."— Knott  ▼.  Chicago,  B.  &  Q.  R. 
Oo.,  33  S.  Ot  975,  230  U.  S.  474  67  L.  £d. 
1671. 

"Conspiracy."— Pettibone  ▼.  United  SUtes,  13 
S.  Ct  542,  148  U.  S.  197,  37  L.  Ed.  419; 
United  States  v.  Kissel,  31  &  Ot  124,  21^ 
U.  S.  601,  54  L.  Bd.  1168 ;  Hyde  v.  United 
States,  32  S.  Ot  793,  226  U.  S.  347,  56  L. 
Bd.  1114,  Ann.  Cas.  1914A,  614. 

"Conspiracy  in  restraint  of  trade."— United 
States  v.  Patten,  33  S.  Ot  141,  226  U.  & 
625,  67  Lb  Bd.  833,  44  L.  &  A.  (N.  &)  325. 
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"Conspiracy  to  defraud  the  United  States."— 

United  States  v.  Biggs,  29  S.  Gt  181,  211 

U.   S.  SOT,  53  Ll  Kd.  305. 
"Construction."— United  States  v.  Keitel,  29  S. 

Ct.  123,  211  U.  S.  370.  58  L.  Ed.  230 ;   Same 

T.  Biggs,  29  S.  Ct.  ISl,  211  U.  S.  507.  53 

L.  Ed.  305. 
•'Constructive  residence."— Great  Northern  Ry. 

Co.  T.  Hower.  35  S.  Ct  405,  470,  236  U.  S. 

702,  59  L.  Ed.  798. 
Consumption." — SHgh  v.  Kirkwood,  35  S.  Ct. 

501,  502,  237  U.  S.  52,  59  L.  Ed.  835. 
Contingent."— McCoach    v.    Pratt,   35    S.   Ct. 

421,  422,  236  U.  S.  562,  59  Ll  Ed.  720. 
"Contingent     interest"— Uterhart     v.     United 

States,  36  S.  Ct  417,  240  U.  &  698,  60  K 

Ed   819 
Continuous."— United  States  v.  Stahl,  14  S.  Ct. 

347,  151  U.  S.  366,  38  L.  Ed.  194. 
Oontract."— City    and    County    of   Denver   t. 

New  York  Trust  Co.,  33  S.  Ct  657,  229  U. 

S.  123,  57  L.  Ed.  1101. 
"Contract  concerning  real  rights  to  immovable 

groperty."— Valdes  v.  Central  Altagracia,  32 
i.  Ct  664,  225  U.  S.  58,  56  L.  Ed.  980. 

"Contract  oi:  insurance."— Thames  &  Mersey 
Marine  Ins.  Co.  v.  United  States,  35  S.  Ct. 
496,  498,  237  U.  S.  19,  59  L.  Ed.  821,  Ann. 
Cas.  1915D,  1087. 

"Contributory  infringement"— Henry  v.  A.  B. 
Dick  Co.,  32  S.  Ct  364,  224  U.  S.  1,  56  K 
Ed.  645.  Ann.  Cas.  1913D,  880. 
Contributory  negligence." — Schlemmer  v.  Buf- 
falo. R.  &  P.  Ry.  Co.,  31  S.  Ct.  561,  220  U. 
S.  590,  55  L.  Ed.  596. 
Controversy." — Muskrat  v.  United  States,  81 
S.  Ct  250,  219  U.  S.  346,  55  L.  Ed.  246; 
Tefft,  Weller  &  Co.  v.  Munsuri,  32  S.  Ct.  67, 
222  U.  S.  114,  56  Lu  Ed,  118. 

"Controversy  arising  in  bankruptcy  proceed- 
ings."—Greey  V.  DockendorflP,  34  S.  Ct  166, 
167,  231  U.  S.  513,  58  L.  Ed.  339 ;  Globe 
Bank  &  Trust  Co.  of  Paducah,  Ky.,  v.  Mar- 
tin, 35  S.  Ct  377,  380,  236  U.  S.  288,  59  L. 
Ed.  583. 

"Controversy  concerning  construction  or  appli- 
cation of  Constitution." — American  Sugar 
Refining  Co.  of  New  York  v.  United  States, 
29  S.  Ct  89,  211  U.  S.  155,  53  L.  Ed.  129. 

"Ccmvenience." — Chicago,  B.  &  Q.  R.  Co.  v. 
Railroad  Commission  of  Wisconsin,  35  S.  Ct 
560,  563,  237  U.  S.  220,  59  L.  Ed.  926. 

"Conveyance."— Northern  Pac.  Ry.  Co.  v.  Con- 
cannon,  36  S.  Ct  156,  157,  239  U.  S.  382, 
60  L.  Ed.  342. 

"Conviction  of,  capital  crime."— Rakes  v.  United 
States.  29i  S.  Ct  244,  212  U.  S.  55,  53  L. 
Ed.  401. 

"Comer."— United  States  v.  Patten,  33  S.  Ct 
141,  226  U.  S.  525,  57  L.  Ed.  333,  44  L.  R. 
A.  (N.  S.)  325. 

"Corporations."- Hammond  Packing  Co.  v. 
State  of  Arkansas,  29  S.  Ct  370,  212  U.  S. 
322,  53  L.  Ed.  530,  15  Ann.  Cas.  645 ;  Unit- 
ed States  V.  Adams  Express  Co.,  33  S.  Ct. 
878,  229  U.  S.  381,  57  L.  Ed.  1237;  Same  v. 
Nixon,  35  S.  Ct  49,  235  U.  S.  231,  59  U  Ed. 
207. 

"Country."— Faber  v.  United  States,  31  S.  Ct 
659,  221  U.  S.  649,  55  L.  Ed.  897. 

"Country  whence  he  came." — ^Lewis  v.  Frick,  34 
S.  Ct  488,  493,  233  U.  S.  291,  58  L.  Ed. 
967. 

"County."— Mallinckrodt    Chemical    Works    v. 
State  of  Missouri  ex  rel.  Jones,  35  S.  Ct 
•    671,  674,  238  U.  S.  41,  59  L.  Ed.  1192. 

"Court  ot  the  United  States." — ^Benson  v.  Hen- 
kel,  25  S.  Ct  569,  198  U.  S.  1,  49  L.  Ed. 
919 

"Courts."— Ex  parte  Shaw,  12  S.  Ct.  935,  145 
U.  S.  444,  36  L.  Ed.  768;  Mississippi  Rail- 
road Commission  v.  Illinois  Cent.  K.  Co., 
27  S.  Ct  90,  203  U.  S.  335,  51  L.  Ed.  209; 
Prentis  v.  Atlantic  Coast  Line  Co.,  29  S.  Ct. 
67,  ?11  U.  S.  210,  53  L.  Ed.  150. 

**Created  by  judgment."— Henderson  v.  Mayer, 
32  S.  Ct  699,  225  U.  S.  631,  56  L.  Ed.  1233. 


"Creditor."— Holt    t.    Crucible    Steel    Co.    of 

America,  32  S.  Ct  414,  224  U.  S.  262,  56 

L.  Ed.  756. 
''Creditors   of  the   mortgagor."- Detroit  Trust 

Co.  V.  Pontiac  Sav.  Bank,  35  S.  Ct  509, 510, 

237  U.  S.  186,  59  L.  Ed.  907. 
"Crime  against  authority  of  Jbhe  United  States." 

— Apapas  V.  United  States.  34  S.  Ct  704, 

705,  233  U.  S.  587,  58  LTEd.  1104. 
"Crime  against  person,  etc.,  of  Indian."-— Unit- 
ed States  V.  Quiver,  36  S.  Ct  699,  241  U. 

S.  602,  60  L.  Ed.  1196. 
"Criminal   by   the  laws   of  both   countries."— 

Wright  V.  Henkel,  23  S.  Ct  781,  190  U.  S. 

40,  47  L.  Ed.  948. 
"Criminal  case."— Counselman  v.  Hitchcock,  12 

S.  Ct.  195,  142  U.  S.  547,  35  L.  Ed.  1110. 
"Criminal  cont«npt"— Grant  v.  United  States, 

33  S.  Ct  190,  227  U.  S.  74,  57  L.  Ed.  423. 
"Criminal  proceedings."— Zakonaite  v.  Wolf,  33 

S.  Ct  Si,  226  U.  Bj  272.  57  L.  Ed.  218 ; 

Cameron  v.  United  States,  34  S.  Ct  244,  247. 

231  U.  S.  710,  58  L.  Ed.  448. 
"Cruel    and    unusual   punishment"— ^Weems   v. 

United  States,  30  S.  Ct  544,  217  U.  S.  349, 

54  L.  Ed.  793,  19  Ann.  Cas.  705. 
"Current    business    of    the    carrier,"— United 

States  V.  Erie  R.  Co.,  35  S.  Ct  193,  195, 

235  U.  S.  513.  59  L.  Ed.  335. 
"Current    yearly    pay." — Plummer    v.    United 

States,  32  S.  Ct  467,  224  U.  S.  137,  56  L. 

Ed.  697. 
"Debauchery.*— Athanasaw    v.    United    States, 

33  S.  Ct.  285,  227  U.  S.  326,  57  L.  Ed.  528, 

Ann.  Cas.  1913E,  911. 
"Debt"— Freeman  v.  United  States,  80  S.  Ct 
•    592,  217  U.  S.  539,  54  L.  Ed,  874,  19  Ann. 

Cas.  755 ;    United  States  v.  Chamberlin.  31 

S.  Ct  155,  219  U.  S.  250,  55  Lc.  Ed.  204; 

Lewis  Pub.  Co.  v.  Morgan,  33  S.  Ct  867,. 

229  U.  S.  228,  57  L.  Ed.  1190;  United  States 

V.   Regan.   34   S.   Ct  213,   214,  232   U.   S. 

37,    58   li.    Ed.   494;     Williams   v.    United 

States  Fidelity  &  Guaranty  Co.,  35  S.  Ct. 

289,  290,  236  U.  S.  549,  59  U  Ed.  713. 
"Deibt    given    priority    by    state    law."— Globe 

Bank  &  Trust  Co.  of  Paducah.  Ky.,  v.  Mar- 
tin, 35  S.  Ct  377,  382,  236  U.  S.  288,  59 

L.  Ed.  583. 
**Deceit."— Strong  v.  Repide,  29  S.  Ct  521,  213 

U.  S.  419,  53  L.  Ed.  853. 
"Defective  title."— Schmidt  &  Story  v.  Bank  of 

Commerce,  34  S.  Ct  730,  732,  234  U.  S.  64, 

58  L.  Ed.  1214. 

"Delivered  and  retained  by  mortgagee."— Dufl^ 
V.  Charak,  35  S.  Ct  264,  265,  236  U.  S.  97, 

59  L.  Ed.  483. 

"Demurrer  to  evidence."— Van   Stone  v.   Still- 
well  &  Bierce  Mfg.  Co.,  12  S.  Ct  181,  142 

U.  S.  128,  35  L.  Ed.  961. 
"Deposit."— Clement  Nat  Bank  v.  Vermont,  84 

S.  Ct  81,  85,  231  U.  S.  120,  58  L.  Ed.  147. 
"Different"— Louisville  &  N.  R.  Co.  v.  Mott- 

ley,  31  S.  Ct.  265,  219  U.  S.  467,  55  L.  Ed. 

29i,  34  L.  R.  A.  (N.  S.)  671. 
"Direct  tax."— Flint  v.  Stone  Tracy  Co.,  31  S. 

Ct  342,  220  U.  S.  107,  55  L.  Ed.  389,  Ann. 

Cas.  1912B,  1312. 
"Discharge   in    bankruptcy."— Lesser   v.    Gray, 

35  S.  Ct  227,  228,  236  U.  S.  70,  59  L.  Ed. 

471. 
"Dismissed   for  want  of  equity." — ^Reinman  v. 

City  of  Little  Rock,  35  S.  Ct.  511,  513,  237 

U.  S.  171,  59  L.  Ed.  900. 
**Dis8imilar    condition."— Interstate    Commerce 

Commission  v.  Delaware.  L,  &  W.  R.  Co.,  31 

S.  Ct.392,  220  U.  S.  235,  55  L.  Ed.  448. 
"Distilled  8pirits."-nJordan  v.  Roche,  33  S.  Ct 

573,  228  U.  S.  436,  57  L.  Ed.  908. 
"Distinctive    name."— United    States    v.    Forty 

Barrels  and  Twenty  Kegs  of  Coca  Cola,  36 

S.  Ct  573,  580,  241  U.  S.  266,  60  L.  Ed. 

995. 
"Diverse   citizenship."— Shulthis   v.    McDougal, 

82  S.  Ct  704,  225  U.  S.  561,  56  L.  Ed.  1205* 
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"Doctrine  of  relation.*'— Knapp  v.  Alexandor 
Edgar  Lumber  Co.,  35  S.  Ct.  515,  517,  237 
U.  S.  162.  59  L.  Ed.  804. 

"Documents.**— Babbitt  v.  Dutcher,  30  S.  Ct. 
372,  216  U.  S.  102,  54  L.  Ed.  402,  17  Ann. 
Cas.  969:  United  States  y.  Louisville  &  N. 
R.  Co.,  35  S.  Ct  363,  368,  236  U.  S.  318, 
59  L.  Ed.  598. 

"Doing  business.*'— Commercial  Mut  Accident 
Co.  y.  Davis,  29  S.  Ct.  445,  213  U.  S.  245, 
53  L.  Ed.  782;  International  Text-Book. Co. 
V.  Pigg.  30  S.  Ct.  481,  217  U.  S.  91,  54  L. 
Ed.  678,  27  L.  R.  A.  (N.  S.)  403,  18  Ann. 
Cas.  1103;  Hunter  y.  Mutual  Reserve  Life 
Ins.  Co.,  31  S.  Ct.  127,  218  U.  S.  573,  54 
L.  Ed.  1155,  30  L.  R.  A.  (N.  S.)  686 ;  Flint 
V.  Stone  Tracy  Co.,  31  S.  Ct.  842,  220  U. 
S.  107,  5,5  L.  Ed.  389,  Ann.  Ccis.  1912B, 
1312;  Zonne  v.  Minneapolis  Syndicate,  31  S. 
Ct.  361,  220  U.  S.  187,  55  L.  Ed.  428;  St. 
Louis  Southwestern  Ry.  Co.  of  Texas  y. 
Alexander,  33  S.  Gt.  245,  227  U.  S.  218,  57 
L.  Ed.  486,  Ann.  Cas.  1915B,  77;  United 
States  v.  Emery,  Bird,  Thayer  Realty  Co., 
35  S.  Ct  499,  501,  237  U.  S.  28,  59  L.  Ed. 
825;  Washington  Virginia  R.  Co.  y.  Real 
Estate  Trust  Co.  of  Philadelphia,  35  S.  Ct 
818,  819,  238  U.  S.  185,  59  L.  Ed.  1262: 
Equitable  Life  Assurance  Soc.  of  the  United 
States  y.  Commonwealth  of  Pennsylvania,  35 
S.  Ct  829,  830,  238  U.  S.  143,  59  L.  Ed. 
1239. 

"Domicile.**— Williamson  v.  Osenton,  34  S.  Ct 
442,  443,  232  U.  S.  619.  58  L.  Ed.  758. 

"Dramatize.**— Kalem  Co.  y.  Harper  Bros.,  32 
S.  Ct.  20.  222  U.  S.  55,  56  L.  Ed.  92,  Ann. 
Cas.  1913A,  1285. 

"Drawn  in  question.*'— United  States  ex  rel. 
Champion  Lumber  Co.  v.  Fisher,  33  S.  Ct 
329,  227  U.  S.  445,  57  L.  Ed.  591;  United 
States  ex  reL  Foreman  y.  Meyer,  33  S.  Ct 
331,  227  U.  S.  452,  57  L.  Ed.  594;  Smoot 
V.  Heyl,  33  S.  Ct  336,  227  U.  S.  518,  57  L. 
Ed.  621. 

"Drugs."— United  States  y.  Johnson.  31  S.  Ct 
627,  221  U.  S.  488,  55  L.  Ed.  823;  Same  y. 
Antikamnia  Chemical  Co^  34  S.  Ct.  222,  225, 
231  U.  S.  654,  58  L.  Ed.  419,  Ann.  Cas. 
1915A,  49. 

"Due  process  of  law.**— Twining  v.  State  of 
New  Jersey,  29  S.  Ct  14,  211  U.  S.  78, 
53  L.  Ed.  97;  Louisville  &  N.  R.  Co.  v. 
Central  Stockyards  Co.,  29  S.  Ct  246,  212 
U.  S.  132,  63  L.  Ed.  441 ;  Ong  Chang  Wing 
V.  United  States,  31  S.  Ct  15,  218  U.  S. 
^2,  54  L.  Ed.  1040;  Kentucky  Union  Co.  v. 
Commonwealth  of  Kentucky,  31  S.  Ct.  171, 
219  U.  S.  140,  55  L.  Ed.  137;  Appleby  y. 
City  of  Buffalo,  31  S.  Ct  609,  221  U.  S. 
524,  55  L.  Ed.  888;  Ochoa  y.  Hernandez  y 
Morales,  33  S.  Ct  1033,  230  U.  S.  139,  57 
L.  Ed.  1427:  Louisville  &  N.  R.  Co.  v. 
Garrett  34  S.  Ct  48,  53,  231  U.  S.  298. 
58  L.  E3d.  229 ;  Miedreich  v.  Lauenstein,  34 
S.  Ot  309,  311.  232  U.  S.  236,  58  L.  Ed. 
584:  Garland  v.  State  of  Washington,  34 
S.  Ct  456,  232  U.  S.  642,  58  L.  Ed.  772; 
Grannis  v.  Ordean,  34  S.  Ct.  779,  783,  234 
U.  S.  385,  58  L.  Ed.  1363;  Frank  v. 
Mangnm,  35  S.  Ct  582,  237  U.  S.  309,  59 
L.  Ed.  969;  Southwestern  Telegraph  & 
Telephone  Q>.  y.  Danaher,  35  S.  Ct.  886^ 
888,  238  U.  S.  482,  59  L.  Ed.  1419,  L. 
R.  A.  1916A,  1208;  Phillip  Wagner,  Inc.,  v. 
Leser,  36  S.  Ct  66,  69,  239  U.  S.  207,  60  L. 
Ed.  230 ;  Heim  y.  McCall,  36  S.  Ct.  78,  239 
U.  S.  175,  60  L.  Ed.  206 ;  Detroit  &  M.  Ry. 
Co.  y.  Michigan  R.  R.  Commission,  36  S.  Ct. 
424,  425,  240  U.  S.  564,  60  L.  Ed.  802 ;  St 
Louis  &  Kansas  City  Land  Co.  y.  Kansas 
City.  36  S.  Ct.  647,  652,  241  U.  S.  419,  60  L, 
Ed.  1072. 

"Dues.**— Ward  y.  Joslin,  22  S.  Ct  807,  186 
U.  S.  142.  46  L.  Ed.  1093. 

"Duties.**— Flint  y.  Stone  Tracy  Co.,  31  S.  Ct 
342,  220  U.  S.  107,  55  L.  Ed.  389,  Ann. 
Cas.  1912B,  1312. 


"Embezzlement**- United  States  y.  Mason,  31 
S.  Ct.  28,  218  U.  S.  517,  54  L.  Ed.  1133. 

"Emoluments.**- United  States  v.  Mason,  31  S. 
Ct  28,  218  U.  S.  517,  54  L.  Ed.  11.33;  Mc- 
Lean y.  United  States,  33  S.  Ct  122,  226  U. 
S.  374,  57  L.  Ed.  260. 

"Bmpl6y6.**— Baltimore  &  O.  R.  Co.  y.  Inter- 
state Commerce  Commission,  31  S.  Ct.  621, 
221  U.  S.  612,  55  L.  Ed.  878;  Robinson 
v.  Baltimore  &  O.  R.  Co.,  35  S,  Ct  491,  493, 
237  U.  S.  84,  59  L.  Ed.  849. 

"Employed  in  interstate  commerce.**— North 
Carolina  R.  Co.  v.  Zachary,  34  S.  Ot.  305, 
308,  232  U.  S.  248,  58  L.  Ed.  591,  Ann.  Cas. 
1914C.  159;  Illinois  Cent  R.  Co.  y.  Beh- 
rens,  34  S.  Ct.  646.  233  U.  S.  473,  58  L.  Ed. 
1051,  Ann.  Cas.  1914C,  163;  Seaboard  Air 
I-.ine  Ry.  v.  Koennecke,  36  S.  Ct  126,  239  U. 
S.  352,  60  L.  Ed.  324. 

"Employed  in  the  service  of  the  govemment'* 
— Ackerlind  y.  United  States,  36  S.  Ct  438, 
439,  240  U.  S.  531,  60  L.  Ed.  783. 

"Enemies.*'— Juragua  Iron  Co.  v.  United  States, 

29  S.  Ct.  385,  212  U.  S.  297.  53  L.  Ed.  520. 
"Enemy  property.**— Juragua  Iron  Co.  y.  Unit- 
ed States,  29  S.  Ct.  385,  212  U.  S.  297.  53 
L.  Ed.  520. 

"Enemy  to  the  United  States.**— Juragua  IroD 

Co.  y.  United  Stetes,  29  S.  Ct  385,  212  U. 

S.  297.  53  L.  Ed.  5^. 
"Engaged  in  business.**— McCoach  y.  Minehill  & 

S.  H.  R.  Co.,  33  S.  Ct.  419,  228  U.  S.  295. 

57  L.   Ed.   842;    United   States  v.   Emery, 

Bird,  Thayer  Realty  Co.,  35  S.  Ct  499,  237 

U.  S.  28,  59  L.  Ed.  825. 
"Engaged  in  interstate  commerce.** — New  York 

Cent  &  H.  R.  R.  Co.  v.  Carr,  35  S.  Ct  780, 

781.  238  U.  S.  260,  59  L.  Ed.  1298. 
"Engrossing.**- Standard  Oil  Co.  of  New  Jersey 

y.  United  States,  31  S.  Ct  502.  221  U.  S. 

1.  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834, 

Ann.  Cas.  1912D,  734. 
"Entire  boundary.'*— Johnson  y.  Gearlds,  34  S. 

Ct  794,  799,  234  U.  S.  422,  58  L.  Ed.  i;i83. 
"Entire  net  income."— Anderson  v.   Forty-T^'o 

Broadway  Co.,  36  S.  Ct  17, 19,  239  U.  S.  69, 

60  L.  Ed.  152. 
"Entity.**— J.  J.  McCaskill  Co.  y.  United  States, 

30  S.  Ct  386,  216  U.  S.  504.  54  L.  Ed.  590. 
"Equal  protection  of  the  laws.' —Southern  Ry. 

Co.  y.  Greene,  30  S.  Ct  287.  216  U.  S.  400, 
54  L.  Ed.  536, 17  Ann.  Cas.  1247 ;  Louisville 
&  N.  R.  Co.  v.  Garrett,  34  S.  Ct.  48,  53,  231 
U.  S.  298,  58  L.  Ed.  229 ;  Jeffrey  Mfg.  Co. 
V.  Blagg,  35  S.  Ct.  167,  169,  235  U.  S.  571, 
59  L.  Ed.  364 ;  Wadley  Southern  Ry.  Co.  v. 
State  of  Georgia,  35  S.  Ct  214.  217,  233  U. 
S.  651,  59  L.  Ed.  405 ;  State  of  South  Caro- 
lina ex  rel.  Phoenix  Mut  Life  Ins.  Co.  v.  Mc- 
Master,  35  S.  Ct  504,  506,  237  U.  S.  63,  59 
L.  Ed.  839 ;  Heim  y.  McOall,  36  S.  Ct  78, 
239  U.  S.  175,  60  L.  Ed.  206. 

"Equitable  owner."— Doran  v.  Kennedy.  35  S. 
Ct  615,  617.  237  U.  S.  362,  59  L.  Ed.  996. 

"Erroneously  allowed.*'— United  States  v.  Colo- 
rado Anthracite  Co.,  32  S.  Ct  617,  225  U. 
S.  219,  56  L.  Ed.  1063. 

"Especial  privilege.'*— Berryman  y.  Board  of 
Trustees  of  Whitman  College,  32  S.  Ct 
147,  222  U.  S.  334,  56  L.  Ed.  225. 

"Established.**— United  States  y.  Buchanan,  34 
S.  Ct  237,  238,  232  U.  S.  72,  58  L.  Ed.  61L 

"Establishing  executive  and  judicial  depart- 
ments.**—United  States  y.  Wigger,  35  S.  Ct 
42,  44,  235  U.  S.  276,  59  L.  Ed.  226. 

"Every  person.**— United  States  v.  Portale,  35 
S.  Ct  1,  2,  235  U.  S.  27,  59  L.  Ed.  111. 

"Evidence.**— Nesbitt  y.  United  States,  22  S. 
Ct  805,  186  U.  S.  153,  46  L.  Ed.  1100. 

"Exception.**— United  States  v.  United  States 
Fidelity  &  Guaranty  Co.,  35  S.  Ot  298,  303, 
236  U.  S.  512,  59  L.  Ed.  696. 

"Exchange  purchases.*'— Reynes  y.  Dumont  9 
S.  Ct.  486,  130  U.  S.  354,  32  L.  Ed.  aS4. 

"Excises.**— Flint  y.  Stone  Tracy  Co.,  31  S.  Ct 
342,  220  U.  S.  107,  65  L.  Ed.  389,  Ann.  O^ 
1912B,  1312. 
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"Execution."— Wilder  v.  Inter-Island  Steam 
Nav.  Ck).,  29  S.  Ot  68.  211  U.  S.  239,  53  U 
Ed.  164,  15  Ann.  Caa.  127. 

**Ex  post  facto  law."— Kentucky  Union  Co.  v. 
Commonwealth  of  Kentucky,  31  S.  Ct.  171, 
219  U.  S.  140,  55  li.  Ed.  137:  Malloy  v. 
State  of  South  Carolina.  35  S.  Ct.  507,  508, 
237  U.  S.  180,  59  L.  Ed.  405;  Frank  v. 
Mangum,  35  S.  Ct.  582,  594,  237  U.  S.  309, 

59  L.  Ed.  969. 

"Extraordinary  emergency."— Ellis  v.  United 
States,  27  S.  Ct.  600,  206  U.  S.  246,  51  L. 
Ed.  1047,  11  Ann.  Cas.  589 ;  United  States 
V.  Garbish,  32  S.  Ct.  77,  222  U.  S.  257,  56 
L.  Ed.  190. 

"Failure  to  make  delivery."— Georgia,  F.  &  A. 
Ry.  Co.  V.  Blish  Milling  Co..  36  S.  Ct.  541, 
241  U.  S.  190,  60  L.  Ed.  948. 

"False."— United  States  v.  Forty  Barrels  and 
Twenty  Kegs  of  Coca  Cola,  36  S.  Ct  573, 
580,  241  U.  S.  265,  60  L.  Ed.  995. 

"False  entries."- Agnew  v.  United  States,  17  S. 
Ct.  235,  165  U.  S.  36,  41  L.  Ed.  624. 

"False  pretenses."- United  States  v.  Stever,  32 
S.  Ct.  51,  222  U.  S.  167,  56  L.  Ed.  145. 

"Federal  question."— El  Paso  &  N.  E.  Ry.  Co. 
V.  Gutierrez,  30  S.  Ct.  21,  215  U.  S.  87,  54 
L.  Ed.  a06. 

"Federal  right."— Ferris  v.  Frohman,  32  S.  Ct 
263,  223  U.  S.  424,  56  L.  Ed.  492. 

"Fellow  servants."— Texas  &  P.  Ry.  Co.  v. 
Bourman,  29  S.  Ct  319,  212  U.  S.  536,  53 
L.  Ed.  641;  Brown  v.  Pacific  Coast  Coal 
Co.,  36  S.  Ct  701,  241  U.  S.  571,  60  L.  Ed. 
1177. 

"File."— United  States  v.  Lombardo,  36  S.  Ct 
508,  241  U.  S.  73,  60  L.  Ed.  897. 

"FiUng."— J.  B.  Orcutt  Co.  v.  Green,  27  S.  Ct 
195.  204  U.  S.  96,  51  L.  Ed.  390. 

"Final  And  conclusive."— Lane  v.  United  States 
ex  rel.  Mickadiet  36  S.  Ct  599,  241  U.  S. 
201,  60  U  Ed.  956. 

"Final  decision."— E.  C.  Atkins  &  Co.  v.  Moore, 
29  S.  Ct  390,  212  U.  S.  285,  53  L,  Ed.  515 ; 
J.  W.  Calnan  Co.  v.  Doherty,  32  S.  Ct  460, 
224  U.  S.  145,  56  L.  Ed.  702. 

"Final  decree."— Frasch  v.  Moore,  29  S.  Ct  6, 
211  U.  S.  1,  53  L.  Ed.  65 ;  City  of  Paducah 
V.  East  Tennessee  Telephone  Co.,  33  S.  Ct. 
816.  229  U.  S.  476,  57  L.  Ed.  1286 ;  Lovell- 
McConnell  Mfg.  Co.  v.  Automobile  Supply 
Mfg.  Co.,  35  S.  Ct  132,  235  U.  S.  383,  59  L. 
Ed.  282. 

"Final  disposition."- Citizens'  Banking  Co.  ,y. 
Ravenna  Nat  Bank,  34  S.  Ct  806,  809,  234 
U.  S.  360,  58  L.  Ed.  1352. 

••Final  judgment"— Cotton  v.  Territory  of  Ha- 
waii, 29  S.  Ct  85,  211  U.  S.  162,  S3  L.  Ed. 
131  •  Johnson  v.  Mueser,  29  S.  Ct  390,  212 
U.  S.  283,  53  L.  Ed.  514;  Heike  v.  United 
States.  30  S.  Ct  539,  217  U.  S.  423,  54  I* 
Ed.  821;  Martinez  v.  International  Bank- 
ing Corporation,  31  S.  Ct  408,  220  U.  S. 
214,  55  L.  Ed.  438 ;  Coe  v.  Armour  Fertiliz- 
er Works,  35  S.  Ct  625,  237  U.  S.  413,  59  L. 
Ed.  1027 ;  Rio  Grande  W.  Ry.  Co.  v.  String- 
ham,  36  S.  Ct  5,  6,  239  U.  S.  44,  60  L.  Ed. 
136;  Mt  Vernon- Woodberry  Cotton  Duck 
Co.  V.  Alabama  Interstate  Power  Co..  36  S. 
Ct  234,  240  U.  S.  30,  60  L.  Ed.  507;  De- 
troit &  M.  Ry.  Co.  V.  Michigan  R.  R.  Com- 
mission; 36  S.  Ct  424,  425,  240  U.  S.  564, 

60  L.  Ed.  802. 

"Final  judgment  or  decree."— E.  C.  Atkins  & 
Co.  V.  Moore,  29  S.  Ct  390,  212  U.  S.  285, 
53  L.  Ed.  515. 

"Final  settlement."— Illinois  Surety  Co.  v.  Unit- 
ed States,  to  Use  of  Peeler,  36  S.  Ct  321.  240 
U.  S.  214,  60  L.  Ed.  609. 

"Fireproof  safe,"— Liverpool  &  London  &  Globe 
Ins.  Co.  V.  Kearney,  21  S.  Ct  326,  180  U. 
S,  132,  45  L.  Ed.  460. 

"Food."— Savage  v.  Jones,  32  S.  Ct.  715,  225 
U.  S.  501,  56  L.  Ed.  1182 ;  United  States  v. 
Forty    Barrels    and   Twenty    Kegs   of   Coca 

P^^2,'.^lvl-  C^  ^"^3,  575,  241  U.  S.  265,  60 
Lt,  Ed,  995. 
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"Foreign  commerce."— Railroad  Commission  of 
Touisiana  v.  Texas  &  P.  Ry.  Co.,  33  S.  Ct 
837.  229  U.  S.  336.  57  L.  Ed.  1215. 

"Foreign  countries."— De  Lima  v.  Bidwell.  21 
S.  Ct  743,  182  U.  S.  1,  45  L.  Ed.  1041; 
Dooley  v.  United  States.  21  S.  Ct.  762.  182 
U.  S.  222,  45  L.  Ed.  1074 ;  Pearcy  v.  Stran- 
ahan,  27  S.  Ct  545,  205  U.  S.  257,  51  L. 
Ed.  793. 

"Former  jeopardy."— Morgan  v.  Devine,  35  S. 
Ct  712,  715,  237  U.  S.  632,  59  L.  Ed.  1153. 
Forwarding'  agent"— Interstate  Commerce 
Commission  v.  Delaware,  L.  &  W.  R.  Co., 
31  S.  Ct  392,  220  U.  S.  235,  55  L.  Ed.  448. 
Founded  upon  contract"— Central  Trust  Co. 
of  Illinois  V.  Chicago  Auditorium  Ass'n,  36 
S.  Ct  412,  415,  240  U.  S.  581,  60  L.  Ed.  811. 
Frauds  against  the  United  States."- United 
States  V;  Plyler,  32  S.  Ct  6,  222  U.  S.  15, 
56  L.  Ed.  70. 

"Freedom  of  contract"— Coppage  v.  State  of 
Kansas,  35  S.  Ct  240,  246,  236  U.  S.  1,  59 
L.  Ed.  441,  L.  R.  A,  1915(3,  960. 

"Free  from  artificial  coloration."— Moxley  v. 
Hertz,  30  S.  Ct  305,  216  U.  S.  344,  54  L. 
Ed.  510. 

"From  all  sources."- People  of  State  of  New 

York  ex  rel.  Interborough  Rapid  Transit  Co. 

V.  Sohmer,  35  S.  Ct  549,  551,  237  U.  S.  276, 

59  L.  Ed.  951. 
"Fugitive   from   justice."— Hyatt  v.    People   of 

State  of  New  York,  23  S.  Ct  456,  188  U.  S. 

691.  47  L.  Ed.  657. 
"Full.'^— Menasha  Paper  Co.  v.  Chicago  &  N.  W. 

Ry.  Co.,  36  Sw  Ct.  501.  241  U.  S.  55,  60  L. 

Ed.  885. 
"Furnished  or  intended  for  the  military  serv- 
ice."—Carter  V.  McClaughry,  22  S.  Ct  181, 

183  U.  S.  365,  46  L.  Ed.  236. 
"Gambling  house."— Ong  Chang  Wing  v.  Unit- 
ed States,  31  S.  Ct  15,  218  U.  S.  272,  54 

L.  Ed.  1040. 
"General     appearance." — Cain     v.     Commercial 

Pub.  Co.,  34  S.  Ct.  284,  287,  232  U.  S.  124, 

58  L.  Ed.  534. 
"General  average."— The  Jason,  32  S.  Ct  560, 

225  U.  S.  32,  56  L.  Ed.  969. 
"General  jurisdiction."— Bird  v.  United  States, 

23  S.  Ct.  42,  187  U.  S.  118,  47  L.  Ed.  100. 
"Gift    enterprise."— In    re    Gregory,   31   S.    Ct. 

143,  219  U.  S.  210,  55  L.  Ed.  184. 
"Going  value."— Des  Moines  Gas  Co.  v.  City  of 

Des  Moines.  35  S.  Ct  811,  815,  817,  238  U. 

S.  153.  59  L.  Ed.  1244. 
"Good  will."— Des  Moines  Gas  Co.  v.  City  of 

Des  Moines,  35  S.  Ct  811,  814,  238  if.  S. 

153,  59  L.  Ed.  1244. 
"Governmental    agency." — National    Home    for 

Disabled   Volunteer   Soldiers  v.   Parrish,  33 

S.  Ct  944,  229  U.  S.  494,  57  L.  Ed.  1296. 
"Government    de    facto."— MacLeod    v.    United 

States.  33  S.  Ct  955,  229  U.  S.  416,  57  L. 

Ed.  1260. 
"Graduate  nurse." — Bosley   v.   McLaughlin,  35 

S.  Ct  345,  346,  236  U.   S.  385,  59  L.  Ed. 

632. 
"Gross  earnings."— Great  Northern  Ry.  Co.  v. 

State  of  Minnesota.  30  S.  Ct  844,  216  U.  S. 

206,  54  L.  Ed.  446. 
"Ground  rents."— Camp  v.  Boyd,  33  S.  Ct  785, 

229  U.  S.  530,  57  L.  Ed.  1317. 
"Grouse."— People    of    Stete   of   New   York   v. 

Hesterberg,  29  S.  Ct  10,  211  U.  S.  31,  53 

L.  Ed.  75. 
"Heirs."— Barber  v.  Pittsburgh,  F.  W.  &  C.  Ry. 

Co.,  17  S.  Ct  488,  166  U.  S.  83.  41  L.  Ed. 

925 ;    Jones  v.  Jones,  34  S.  Ct  937,  234  U. 

S.  615,  58  L.  Ed.  1500;    Spokane  &  I.  E.  R. 

Co.  V.  Whitiey,  35  S.  Ct  655,  657,  237  U. 

S.  487,  59   L.   Ed.   1060,  L.   R.  A.   1915F. 

736. 
"Hereby  releases." — Kansas  City   Southern  R. 

Co.  V.  Carl,  33  S.  Ct  391,  227  U.  S.  639,  57 

L.  Ed.  683. 
"Highways."— Manigault  v.   Springs,  26  S.  Ot 

127,  199  U.  S.  473,  60  L.  Ed.  274. 
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"Hinder,  delay,  or  defraud  creditors."— Coder  v. 

Arts.  29  S.  Ct.  436,  213  U.  S.  223,  58  L. 

Ed.  772,  16  Ann.  Cas.  1008. 
••Hunyadi.'*— Saxlehner   v.   Wagner.  30   S.   Ot 

298,  216  U.  S.  375,  54  L.  Ed.  525. 
"Impair."— State  of  Louisiana  v.  City  of  New 

Orleans,  30  S.  Ct.  40,  215  U.  S.  170,  54  U 

Ed.  144. 
''Impairing  obligation   of  a   contract." — Grand 

Trunk  Western  Ry.  Co.  v.  Railroad   Com- 
mission of  Indiana.  31  S.  Ct  537,  221  U.  S. 

400,  55  li.  Ed.  786;   Moore-Mansfield  Const. 

Co.  v.  Electrical  Installation  Co.,  34  S.  Ct 

941,  943,  234  U.  S.  619,  58  L.  Ed.  1503; 

Cleveland  &  P.  R.  Go.  v.  City  of  Cleveland, 

36  S.  Ct  21,  22,  235  U.  S.  50,  59  L.  Ed. 

127. 
"Import"— State  of  Arkansas  v.  Kansas  &  T. 

Coal  Co.,  22  S.  Ct  47,  183  U.  S.  185,  46  L, 

Ed.  144;    FUnt  v.  Stone  Tracy  Co.,  31  S. 

Ct  342,  220  U.  S.  107.  56  L.  Ed.  389,  Ann. 

Cas.  1912B,  1312. 
"Improved   paving."— Phillip   Wagner,   Inc.,   v. 

Leser.  36  S.  Ot  66,  67,  239  U.  S.  207,  60 

L.  Ed.  230. 
"In  accordance  with  this  act"— Straus  v.  Fox- 
worth,  34  S.  Ct  42,  44,  231  U.  S.  162,  58 

U  Ed.  168. 
"Inalienable."— Taylor  v.  Parker,  36  S.  Ot  22, 

23,  235  U.  S.  42,  59  U  Ed.  121. 
"In  any  case."— Richardson  v.  Ainsa,  31  S.  Ct 

23,  218  U.  S.  289,  54  L.  Ed.  1044. 
"Including."— Montello    Salt    Co.    v.    State   of 

Utah.  31  S.  Ct  706,  221  U.  S.  452,  55  L. 

Ed.  810,  Ann.  Cas.  1912D,  633. 
"Income."— Stratton's    Independence    v.    How- 

bert  34  S.  Ct  136,  140,  231  U.  S.  899,  58 

L.  Ed.  285. 
"Incorporation."- Bankers*  Trust  Co.  v.  Texas 

&  P.  Ry.  Co.,  36  S.  Ct  569,  571,  241  U.  S. 

295,  60  L.  Ed.  1010. 
"Independent    proceeding."— McLaughlin    Bros. 

V.  HallowelL  33  S.  Ct  465,  228  U.  S.  ;278, 

67  L.  Ed.  835. 
"Indian  country."— Dick  v.   United   States,  28 

S.  Ct  399,  208  U.  S.  340,  52  L.  Ed.  620; 

United  States  v.  Celestine,  30  S.  Ct  93,  215 

U.   S.  278,  54  L.   Ed.   195;    Clairmont  v. 

United  States,  32  S.  Ct  787,  225  U.  S.  551, 

56  L.  Ed.  1201 ;   Donnelly  v.  United  States, 

33  S.  Ct  449,  228  U.  S.  243,  57  L.  Ed,  820, 

Ann.  Cas.  1913E,  710;   Pronovost  v.  United 

States,  34  S.  Ot.  391,  232  U.  S.  487,  58  L. 

Ed.  696;   United  States  v.  PeUcan,  34  S.  Ct 

396,.  397,  899,  282  U.  S.  442,  58  L.  Ed.  676; 

Johnson  v.  Gearlds,  34  S.  Ot  794,  798,  234 

U.  S.  422,  68  L.  Ed.  1383. 
"Indicia  of  ownership."— Commercial  Nat  Bank 

of  New  Orleans  v.  Canal-Louisiana  Bank  & 

Trust  Co.,  36  S.  Ct  194,  239  U.  S.  620,  60 

U  Ed.  417. 
"Inequality."— Graham  v.  State  of  West  Vir- 

nnia,  32  S.  Ct  583,  224  U.  S.  616,  66  U 

Ed.  917. 
"Inhabitant"— Ex  parte  Shaw,  12  S.  Ot  936, 

146  U.  S.  444,  86  L.  Ed.  768. 
"Innkeeper."— Toxaway    Hotel    Co.    t.    J.    L. 

Smathers  &  Co.,  30  S.  Ct  263,  216  U.   S. 

439,  64  L.  Ed.  55a 
"Innocence."— Shevlin-Carpenter  Co.  v.  State  of 

Minnesota.  30  S.  Ct  663,  218  U.  8.  67,  64 

L.  Ed.  930. 
"Innuendo."— Baker  v.  Warner,  34  S.  Ot  176, 

176,  231  U.  S.  588,  68  L.  Ed.  384. 
"In  part"— Standard  Oil  Co.  of  New  Jersey  v. 

United  States,  31  S.  Ct  502,  221  U.  S.  1, 

66  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834,  Ann. 

Cas.  1912D,  734. 
"In    process   of    administration."— Cameron    v. 

United  States,  34  S.  Ot  244,  246,  231  U.  S. 

710,  58  L.  Ed.  448. 
''In  same  general  business." — ^Northem  Pac.  R. 

Co.  ▼.  Hambly,  14  S.  Ct.  983,  164  U.  S.  349, 

38  L.  Ed.  1009. 
"Insidious    machinations."— Strong    v.    Repide, 

29  a  Ot  621,  213  U.  S.  419,  63  L.  Ed.  863. 


"Insolvent"— Gleason  v.  Thaw,  35  S.  Ct  287, 
288,  236  U.  S.  658,  69  L.  Ed.  717. 

"Intercourse."— International  Text-Book  Co.  v. 
Pigg,  30  S.  Ct  481,  217  U.  S.  91,  54  L  Ed. 
678,  27  L.  R.  A.  (N.  S.)  493,  18  Ann.  Cas. 
1103. 

"Interest  direct  or  indirect"— United  States  v. 
Delaware  &  H.  Co.,  29  S.  Ct  527,  213  U. 
S.  366.  53  L.  Ed.  836. 

'*Interstate  carrier." — ^United  States  v.  Union 
Stockyard  &  Transit  Co.  of  Chicago,  33  S. 
Ct  83,  226  U.  S.  286.  57  I*  Ed.  226. 

"Interstate  commerce." — ^International  Text- 
Book  Oo.  V.  Pigg,  30  S.  Ct.  481,  217  U.  S. 
91,  54  L.  Ed.  678.  27  L.  R.  A.  (N.  S.)  493, 
18  Ann.  Cas.  1103;  Western  Union  Tele- 
graph Co.  V.  Commercial  Milling  Co.,  31  S. 
Ct  69,  218  U.  S.  406,  54  L.  Ed.  1088.  36  L. 
R.  A.  (N.  S.)  220,  21  Ann.  Cas.  815 ;  Peder- 
sen  V.  Delaware,  L.  &  W.  R.  Co.,  33  S.  Ct. 
648,  229  U.  S.  146,  57  L,  Ed.  1125.  Ann. 
Caa  19140,  153 ;  St  Louis,  S.  F.  &  T.  Ry. 
Co.  V.  Scale,  33  S.  Ot  651,  229  U.  S.  150. 
57  L.  Ed.  1129,  Ann.  Cas.  19140,  156; 
North  Carolina  R.  Oo.  y.  Zachary,  34  S. 
Ct  305.  309.  232  U.  S.  248,  58  L.  Ed.  591. 
Ann.  Cas.  19140,  159;  South  Covington  & 
O.  St  Ry.  Co.  V.  City  of  Covington,  35  S. 
Ct.  168,  160,  236  U.  S.  637,  59  L.  Ed.  350, 
L.  R.  A.  19l5F,  792;  Heyman  v.  Hays.  3.j 
S.  Ot.  403,  404,  236  O.  8.  178,  59  L.  Ed. 
527;  Kirmeyer  v.  State  of  Kansas,  35  S. 
a.  419,  420,  236  U.  S.  568,  59  L.  Ed.  721: 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Wright  36 
S.  Ct.  185,  239  U.  S.  648  J80  Lw  Ed.  431 : 
Shanks  v.  Delaware,  U  &  W.  R.  Co.,  36  S. 
Ct  188,  239  U.  S.  656,  60  L.  Ed.  436,  L 
R.  A.  19160,  797;  Rast  v.  Van  Deman  & 
Lewis  Co.,  36  S.  Ot  370,  240  U.  S.  342. 
60  Lu  Ed.  67d ;  Rosenberger  v.  Pacific  Exp. 
Co.,  36  S.  Ct.  510,  512,  241  U.  S.  48,  60  U 
Ed.  880;  Chicago,  B.  &  Q.  R.  Co.  v.  Har- 
rington. 36  S.  Ct  517,  241  U.  S.  177,  60 
L.  Ed.  941 :  Atehiaon,  T.  &  S.  F.  Ry.  Co. 
V.  Harold,  36  S.  Ct  665,  241  U.  S.  371,  60 
U  Ed.  1050. 

"Intervene."— Rocca  v.  Thompson,  32  S.  Ct 
207,  223  U.  S.  317,  66  L.  Ed.  463. 

"In  the  United  States."— United  States  v. 
Hntchins,  14  S.  Ct  421,  151  U.  S.  542. 
38  L.  Ed.  264. 

"Introduce  into  commerce."— U.  S.  v.  Twenty- 
Five  Packages  of  Panama  Hata,  34  S.  Ct 
68,  66,  231  U.  S.  368,  58  L.  Ed.  267. 

"Involuntary  servitude."— Bailey  v.  State  of 
Alabama,  31  S.  Ct  145,  219  U.  S.  219,  55 
L.  Ed.  191. 

"Involved."— Reavis  v.  Fianza,  30  S.  Ot  1,  215 
U.  S.  16,  54  I*  Ed.  72. 

"In  which  a  state  shall  be  party."— State  of 
Oklahoma  v.  Gull  O.  &  S.  F.  Ry.  Co.,  31 
S.  Ct  437,  220  U.  S.  290,  66  L.  Ed.  469. 
Ann.  Cas.  19120,  624. 

"Judge."— Chin  Bak  Kan  v.  United  States.  22 
S.  Ot  891,  186  U.  S.  193,  46  L.  Ed.  112L 

"Judgment"^!.  W.  Calnan  Co.  v.  Doherty, 
32  S.  Ot  460,  224  U.  S.  146,  66  Ia  Ei.  702. 

"Judicial  inquiry."— Prentis  v.  Atlantic  Cosat 
Line  Co.,  29  S.  Ot  67,  211  U.  S.  210,  53  U 
Ed.  150. 

"Jurisdiction."— Nielsen  v.  State  of  Oregon,  29 
S.  Ct  383,  212  U.  S.  315.  63  L.  Ed.  528: 
Davis  V.  Cleveland,  0.,  O.  &  St  U  Ry.  Co., 
30  S.  Ot  463,  217  U.  S.  157,  64  L.  Ed.  708, 
27  L.  R.  A.  (N.  S.)  823,  18  Ann.  Cas.  907; 
Geneva  Furniture  Mfg.  Co.  v.  S.  Karpen  & 
Bros.,  35  S.  Ct.  788,  789,  238  U.  S.  25i 
69  L.  Ed.  1296. 

"Just  compensation."- Monongahela  Nav.  Co. 
V.  United  States,  13  S.  Ct  622,  148  D.  & 
312,  37  L.  Ed.  463. 

"Justo  titulo."— Tiglao  v.  Insular  Govemmeat 
of  Philippine  Islands,  30  S.  Ot  129,  215  L. 
S.  410,  64  L.  Ed.  267. 

"Known  agent"— Boston  &  M.  R.  R.  v.  Gokey. 
i       28  S.  Ot  657,  210  U.  S.  166,  52  L.  Ed.  1002L 
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**Labor."— Holy  Trinity  CJhurch  v.  United 
States,  12  S.  Ct.  511.  143  U.  S.  457,  36  L. 
Ed.  226. 

"Labor  and  materials  not  included  in  this  con- 
tract"—Guerini  Stone  Co.  v.  P.  J.  Carlin 
Const  Co.,  36  S.  Ct.  300,  307.  240  U.  S. 
264,  60  L.  Ed.  636. 

"Laborers."— BUis  v.  United  States,  27  S.  Ct 
600,  206  U.  S.  246.  51  L.  Ed.  1047,  11  Ann. 
Cas.  589. 

"Lands."— Johnson  ▼.  United  States.  32  S.  Ct 
748,  225  U.  S.  405,  56  L.  Ed.  1142. 

"I^nds  of  the  Creek  Nation."— Washington  v. 
Miller.  35  S.  Ct  119,  121.  235  U.  S.  422,  59 
L.  Ed.  295. 

"Last  and  usual  place  of  abode."— Herbert  y. 
BickneU.  34  S.  Ct  562,  563,  233  U.  S,  70, 
58  L..Ed.  854. 

'•Lateral,  branch  line  of  railroad."— Interstate 
Commerce  Commission  v.  Delaifrare,  L.'  & 
W.  R.  Co..  30  S.  Ct.  415,  216  U.  S.  531,  54 
L.  Ed.  605;  United  States  y.  Baltimore  & 
O.  S.  W.  R.  Co.,  33  S.  Ct  5,  226  U.  S.  14, 
57  L.  Ed.  104. 

**  Law."— American  Banana  Co.  y.  United  Fruit 
Co..  29  S.  Ct.  511,  213  U.  S.  347.  53  L.  Ed. 
826.  16  Ann.  Cas.  1047 :  Louisville  &  N.  R. 
Co.  V.  Garrett,  34  S.  Ct  48,  56,  231  U.  S. 
298.  58  L.  Ed.  229. 

**Law  of  Congress."— United  States  y.  Hyoslef. 
35  a  Ct  459.  461,  237  U.  S.  1,  59  L.  Ed. 
813,  Ann.  C^  1916A^  286. 

'*Law  of  the  case."— Meesinger  y.  Anderson,  32 
S.  Ct  739,  225  U.  S.  436.  56  L.  Ed.  1152. 

•*Law  of  the  United  States."- American  Securi- 
ty &  T^ust  Co.  V.  Commissioners  of  District 
of  Columbia^  32  S.  Ct  553,  224  U.  S.  491, 
56  L.  Ed.  856;  Washington.  A.  &  Mt  V. 
Ry.  Co.  y.  Downey,  35  S.  Ct  406,  407,  236 
U.  S.  190,  59  L.  Ed.  533. 

"League  square."- Wilson  Cypress  Co.  v.  Pozo, 
35  S.  Ct  446,  452,  236  U.  S.  635,  59  L. 
Ed.  758. 

*  Ivegally  due  and  owing."— State  of  New  Jer- 
sey y.  Anderson.  27  S.  Ct  137,  203  U.  S. 
483,  51  L.  Ed.  284. 
Legal  personality."- Santos  y.  Holy  Roman 
Catholic  and  Apostolic  Church,  29  S.  Ct 
338,  212  U.  S.  463,  53  L.  Ed.  599. 

**Iiegal  rate  of  interest"— Chesapeake  &  O.  Ry. 
Co.  V.  Kelly,  36  S.  Ct  630,  632,  241  U.  S. 
485,  60  L.  Ed.  1117. 

"Legislative  proceedings."- Prentis  y.  Atlantic 
Coast  Line  Co..  29  S.  Ct  67,  211  U.  S.  210, 
53  L.  Ed.  150. 

*'Le|^lature."— Pacific  States  Telephone  &  Tel- 
egraph Co.  V.  State  of  Oregon,  32  S.  Ct  224, 
12S  U.  S.  118,  56  L.  Ed.  377. 

**Liabilitie8."— Richardson  v.  Harmon.  82  S.  Ct 
27,  222  U.  S.  96.  56  L.  Ed.  110. 

•Liberty."— Chicago.  B.  &  Q.  R.  Co.  y.  Mc- 
Guire.  31  S.  Ct  259.  219  U.  S.  549.  55  U 
Ed.  328. 

"Liberty  of  contract"— Bliller  y.  Wilson,  35  S. 
Ct  342,  343,  236  U.  S.  373,  59  L.  Ed.  628, 
L.  R.  A.  1915F.  829. 

"License."— Henry  v.  A.  B.  Dick  Co.,  32  S.  Ct 
364.  224  U.  S.  1,  56  L.  Ed.  645,  Ann.  Cas. 
1913D,  880;  City  of  Owensboro  v.  Cumber- 
land Telephone  &  Telegraph  Co..  33  S.  Ct 
988,  230  U.  S.  58,  57  L.  Ed.  1389. 

"License  or  occupation  tax." — Brown-Forman 
Co.  V.  Commonwealth  of  Kentucky,  30  S. 
Ct  578,  217  U.  S.  563,  54  L.  Ed.  883. 

"Ufe  in  being."— Fitchie  v.  Brown,  29  S.  Ct 
106.  211  U.  ^.  321,  53  L.  Ed.  202. 

"Likely  to  become  a  public  charge."— Gegiow 
v.  Uhl,  36  S.  Ct  2,  239  U.  S.  3,  60  L.  Ed. 
114. 

"Local  agent"— Mexican  Cent.  Ry.  Co.  v.  Pink- 
ney,  13  S.  Ct.  859,  149  U.  S.  194,  37  L. 
Ed.  699. 

-Local  legislation."— Gray  v.  Taylor,  33  S.  Ct 
199.  227  TJ.  S.  51,  57  L.  Ed.  413. 

"Located."— Fairbanks  v.  United  States,  32  S. 
Ct.  292,  223  U.  S.  215,  56  L.  Ed.  409. 
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Locomotives,  tenders,  cars,  and  similar  vehi- 
cles."—Spokane  &  I.  E.  R.  Co.  V.  Campbell, 
36  S.  Ct  683,  241  U.  S.  497,  60  L.  Ed.  1125. 
Lottery."— Public  Clearing  House  v.  Coyne,  24 

S.  a.  789,  194  U.  S.  497,  48  L.  Ed.  1092. 
Magistrate."— Compton  v.  Alabama,  29  S.  Ct. 
605,  214  U.  S.  1,  53  L.  Ed.  885,  16  Ann. 
Cas.  1098. 

"Main  line."— Cleveland  Electric  Ry.  Co.  v. 
City  of  Cleveland,  27  S.  Ct  202,  204  U.  S. 
116,  51  L.  Ed.  399. 

"Make,  use,  or  vend."-*Bauer  &  Cie  v.  O'Don- 
nell,  33  S.  Ct  616,  229  U.  S.  1,  57  D.  Ed. 
1041.  60  L.  R.  A.  (N.  S.)  1185,  Ann.  Cas. 
1915A,  150. 

"Making  the  capture."— United  States  v.  Offi- 
cers, etc.,  of  U.  S.  S.  Mangrove,  23  S.  Ct. 
343,  188  U.  S.  720,  47  L.  Ed.  664. 

"Mandamus."- Pullman  Co.  v.  Croom.  34  S. 
Ct.  182,  184,  231  U.  S.  571.  58  L.  Ed.  375. 

"Mandamus  or  otherwise." — Tost  v.  Dalian 
County,  35  S.  Ct.  235,  236,  236  U.  S.  50,  59 
L.  Ed.  460. 
Manufacture  of  opium  for  smoking  purposes." 
—United  States  v.  SheUey,  33  S.  Ct  635, 
229  U.  S.  239,  57  L.  Ed.  1167. 
Manufacturing  corporation."— Friday  v.  Hall 
&  Kaul  Co.,  30  S.  Ct  261,  216  U.  S.  449, 
54  L.  Ed.  562.  26  L.  R.  A.  (N.  S.)  475. 

"Maritime   service."— Simmons   v.   The    Steam- 
ship Jefferson,  30  S.  Ct  54,  215  U.  S.  130, 
54  L.  Ed.  125,  17  Ann.  Cas.  907. 
Marriage."— Porter  v.  WUson.   36  S.  Ct  91. 

93,  239  U.  S.  170,  60  L.  Ed.  204. 
Massage."- Dunlup  v.  United  States,  17  S.  Ct. 
375,  165  U.  S.  -^6,  41  L.  Ed.  799. 

"Matter  in  dispute,"- Thompson  v.  Thompson, 

33  S.  Ct  129,  226  U.  S.  551,  57  L.  Ed.  347. 
"Matter  of  form."— Breese  v.  United  States,  33 

S.  Ct  1,  226  U.  S.  1,  57  L.  Ed.  97. 
"Maturely  considered."— Consolidated  Turnpike 

Co.  V.  Norfolk  &  O.  V.  R.  Co.,  33   S.  Ct. 

510,  228  U.  S.  326,  57  L.  Ed.  857. 
"May."— United  States  v.  Lexington  Mill  &  E. 

Co.,  34  S.  Ct  337.  340.  232  U.  S.  399,  58 

L.  Ed.  658,  L.  R.  A.  1915B,  774. 
"Mechanics."— Ellis  v.  United  States.  27  8.  Ct. 

600.  206  U.  S.  246,  51  L.  Ed.  1047,  11  Ann. 

Cas.  589. 
"Memoranda."— United    States  v.   Louisville  & 

N.  R.  Co.,  35  S.  Ct  363.  368,  236  U.  S.  318, 

59  L.  Ed.  598. 
"Mercantile."— Toxaway    Hotel    Co.    v.    J,    L. 

Smathers  &  Co.,  30  S.  Ct  263.  216  U.  S, 

439.  54  L.  Ed.  558. 
"Military     occupation."— MacLeod     v.     United 

States,  33  S.  Ct  955.  229  U.  S.  416,  57  L. 

Ed.  1260. 
"Mineral."— Burke    v.    Southern    Pac.    R.    Co., 

34  S.  Ct  907,  924.  234  U.  S.  669.  58  L.  Ed. 
1527. 

"Mineral    lands."- Northern    Pac.    Ry.    Co.    v. 

Soderberg,  23  S.  Ct  365.  188  U.  S.  526,  47 

L.  Ed.  575. 
"Minor."— Truskett  v.  Closser.  35   S.  Ct  385, 

386,  236  U.  S.  223,  59  L.  Ed.  549. 
"Misbranded."- Savage  v.  Jones,  32  S.  Ct  715, 

225  U.  S.  501,  56  L.  Ed.  1182 ;    Seven  Cases 

V.  United  States.  36  S.  Ct  190,  191,  ^39  U. 

S.   510,   60  L.   Ed.   411;    United    States   v. 

Forty   Barrels   and   Twenty   Kegs  of   Coca 

Cola,  36  S.  Ct  573,  575,  241  U.  S.  265,  60 

L.  Ed.  995. 
"Misbranding."— United   States  v.   Johnson,  31 

S.  Ct  627,  221  U.  S.  488.  56  L.  Ed.  823. 
"Misconstrued."— United  States  v.  Nixon.  35  S. 

Ct  49,  50,  235  U.  S.  231,  59  L.  Ed.  207. 
"Misdemeanor."— United  States  v.  Stevenson,  30 

S.  Ct  35,  215  U.  S.  190,  54  L.  Ed.  153. 
"Misleading."— United   States  v.  Forty  Barrels 

and  TAventy  Kegs  of  Coca  Cola,  36  S.  Ct. 

573,  580,  241  U.  S.  265,  60*  L.  Ed.  905. 
**Misrouting."— Louisville  &  N.  R.  Co.  v.  Max- 
well, 35  S.  Ct.  494,  496.  237  U.   S.  94,  59 

L.  Ed.  853.  L.  R.  A.  1915E,  665. 
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"Mitigation    of    Bentence."— Mullan    v.    United 

Stotes,  29  S.  Ct  330,  212  TJ.  S.  516,  53  L. 

Ed.  632. 
"Mixed-blood."— United    Stetes    v.    First    Nat. 

Bank  of  Detroit,  Minn.,  34  S.  Ct.  846,  849, 

234,  U.  S.  245,  58  L.  Ed.  1298. 
"Mixture."— United    States    v.    Forty    Barrels 

and  Twenty  Kegs  of  Coca  Cola,  36  S.  Ct, 

573,  580,  241  U.  S.  265,  60  D.  E3d.  995. 
"Moneyed  capital." — Commercial  Nat.  Bank  v. 

Chambers.  21  S.  Ct.  863,  182  U.  S.  556.  45 

L.  Ed.  1227. 
"Moneyed  corporation."— Piatt  v.  Wilmont,  24 

S.  Ct  542,  193  U.  S.  602,  48  L.  Ed.  809. 
"Money  or  property   of  the   United   States."— 

United  States  ▼.  Mason,  31  S.  Ct  28,  218  U. 

S.  517,  54  L.  Ed.  1183. 
"Monopolize."— Standard  Oil  Co.  of  New  Jersey 

V.  United  States.  31  S.  Ct.  502,  221  U.  S. 

1,  55  L.  Ed.  619,  34  U  B.  A.  (N.  S.)  834, 

Ann.   Cas.    1912D,   734;     United   States   v. 

American  Tobacco  Co.,  31  S.  Ct  632,  221  U. 

S.  106,  55  If.  Ed.  663. 
"Monopoly."— Waters-Pierce   Oil    Co.   t.    State 

of  Texas,  29  S.  Ct.  220,  212  U.  S.  86,  53  L. 

Ed.  417;    Standard  Oil  Co.  of  New  Jersey 

V.  United  States,  31  S.  Ct  502,  221  U.   S. 

1,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834, 

Ann.    Cas.   1912D,    734;     United   States   v. 

Reading  Co.,  33  S.  Ct.  90,  226  U.  S.  324, 

57  L.  Ed.  243. 
"More   or   less."— Pine   River   Logging   &   Im- 
provement Co.  V.   United  States,  22  S.  Ct 

920,  186  U.  S.  279,  46  L.  Ed.  1164. 
''Mortgage."— Monagas  v.  Albertucci,  35  S.  Ct 

95,  97,  235  U.  S.  81,  59  L.  Ed.  139. 
"Murder     with     treachery."— Pico     v.     United 

States,  33  S.  Ct  482,  228  U.  S.  225,  57  L. 

Ed.  812. 

••Nature  and  cause  of  accusation."— Hendricks 

V.  United  Stetes,  32  S.  Ct  313,  223  U.  S. 

178,  56  h.  Ed.  394. 
"Naval    cadets."- United    Stetes    v.    Redgrave, 

6  S.  Ct  444,  116  U.  S.  474,  29  L.  Ed.  697. 
"Negligence."— Texas  &  P.   Ry.  ♦C.  v.   Bigger, 

36  S.  Ct  127.  130,  239  U.  S.  330.  60  L.  Ed. 

310 ;    San  Antonio  &  A.  P.  Ry.  Co.  v.  Wag- 
ner, 36  S.  Ct  626,  241  U.  S.  476,  60  L.  Ed. 

1110;    Spokane  &  I.  B.  R.  Co.  v.  Campbell. 

36  S.  Ot  683,  689,  241  U.  S.  497,  60  L.  Ed. 

1125. 
"Negro."— McCabe  v.  Atchison,  T.  &  S.  F.  R. 

Co..  35  S.  Ct  69,  70,  235  U.  S.  151,  59  L. 

Ed.  169. 
"Net  earnings."— Kansas  City  Southern  R.  Co. 

V.  United  Stetes.  34  S.  Ct  125,  132,  231  U. 

S.  423,  58  L.  Ed.  296,  52  L.  R.  A.  (N.  S.)  1. 
"New   acquisition."— McDougal   v.    McKay,   35 

S.  Ct  605,  607,  237    U.  «.  372.  59  L.  Ed. 

1001. 
"Next  of  kin."— Seaboard  Air  Line  Ry.  v.  Ken- 

ney,  36  S.  Ct  458,  240  U.  S.  489,  60  L.  Ed. 

762. 
"Noncompensatory  rate."— Northern  Pac.  R.  Co. 

V.  Stete  of  North  Dakote,  35  S.  Ct  429,  432, 

236   U.   S.  585,  59  L.  Ed.  735,   Ann.  Cas. 

1916A,  1. 
"Nuisajice."— Hadacheck    y.    Sebastian,    36    S. 

Ct  143,  144,  239  U.  S.  894,  60  L.  Ed.  348. 
"Obtained  through  legal  proceedings." — Hender- 
son V.  Mayer.  32  S.  Ct  699,  225  U.  S.  631. 

66  L.  Ed.  1233. 
"Obteining   transportetion."— United    States   v. 

Union  Mfg.  Co.,  36  S.  Ct  420,  422.  240  U. 

S.  605,  60  L.  Ed.  822. 
"Occupation  tex."— Choctaw.   O.  &  G,   R.  Co. 

V.  Harrison,  35  S.  Ct  27.  29,  235  U.  S.  292, 

69  L.  Ed.  234. 
"Offense   against   the   United    States."— United 

Stetes  V.  Stevenson,  30  S.  Ct  37,  215  U.  S. 

200,  54  L.   Ed.   157. 
"Offense   begun  in   one  district  and   completed 

in  another." — United  States  v.  Freeman,  30 

8.  Ct  32,  239  U.  S.  U7,  60  L.  Ed.  172. 


"Officer."— Lamar  v.  United  Stetes,  36  S.  Ot 

255,  240  U.  S.  60,  60  U  Ed.  526;    Id.,  36 

S.  Ct  535,  241  U.  S.  103,  60  L.  Ed.  912. 
"Officer  acting  under  authority  of  the  United 

States."— Lamar  v.  United  Stetes.  36  S.  Ct 

535,  241  U.  S.  103,  60  L.  Ed.  912. 
"Officers  reduced."— Williams  v.  United  Stetes, 

11  S.  Ct  43.  137  U.  S.  113,  34  L.  Ed.  590. 
"Of  record."— Northern  Pac.  Ry.  Co.  v.  Trodick, 

31  S.  Ct  607,  221  U.  S.  208,  55  L.  Ed.  7(H. 
"Oid."— Standard    Paint   Co.    v.   Trinidad   As- 

phalt  Mfg.  Co.,  31  S.  Ct.  456,  220  U.  S.  446, 

55  L.  Ed.  536. 
"On    duty."— Missouri,   K.    &    T.    Ry.    Co.   of 

Texas  v.  United  States,  34  S.  Ct  26,  27,  231 

U.  S.  112.  58  L.  Ed.  144. 
"Operating  property."— Simpson  v.  Sbepard,  33 

S.  Ct  729,  230  U.  S.  352,  57  L.  Ed.  1511, 

48  L.  R.  A.  (N.  S.)  1151,  Ann.  Cas.  1916A,  18. 
"Operator,"- Plymouth   Coal   Co.    v.    Common- 
wealth of  Pennsylvania,  34  S.  Ct  359.  232 

U.  S.  531.  58  L.  Ed.  713. 
"Organized."— Eliot  v.  Freeman,  31  S.  Ct  360, 

220  U.  S.  178,  55  L.  Ed.  424. 
"Original  package."— Purity   Extract  &   Tonic 

Co.  V.  Lynch.  35  S.  Ct  44,  226  U.  S.  192. 

57  Lu  Ed.  184;    Price  v.  People  of  Stete  of 

HUnois.  35  S.  Ct-892,  895.  238  U.  S.  446» 

59  L.  Ed.  1400. 
"Or  other  explosives."- Penman  v.  St  Paul  Fire 

&  Marine  Ins.  Co.,  30  S.  Ct  312.  216  U.  S. 

311.  54  L.  Ed.  493. 
"Other  forces."— McClaughry  v.  Deming.  22  S. 

Ct  786,  186  U.  S.  49,  46  L.  Ed.  1049. 
"Other   moneyed  capitaL"— People  of  State   of 

New  York  ex   rel.  Amoskeag  Sav.  Bank  of 

Manchester,  N.  H.,  v.  Purdy,  34  S.  Ct  114, 

120-122,  231  U.  S.  373,  58  L.  Bd.  274. 
"Other  order  or  decree."— Detroit  &  M.  Ry.  Co. 

V.  Michigan  Railroad  Commission.  35  S.  Ct. 

126.  127,  235  U.  S.  402,  59  L.  Ed.  288. 
"Other  persons." — J.  M.  Ceballos  &  Co.  v.  Unit- 
ed Stetes,  29  S.  Ct  583.  214  U.  S.  47,  5a 

L.  Ed.  904. 
"Otherwise    specifically    provided     by    law." — 

Truskett  v.  Oosser.  35  S.  Ct  385,  386.  23a 

U.  S.  223.  59  L.  Ed.  549. 
"Owned  in  the  future." — Cabrera  v.  American 

Colonial  Bank.  29  S.  Ct  623,  214  U.  S.  224, 

53    L.    Ed.   974. 
"Owner." — ^Plymouth  Coal  Co.  v.  Commonwealth. 

of  Pennsylvania,  34  S.  Ct  359.  232  U.   S» 

531.  58  L.  Ed,  713. 
"Package."— McDermott  v.   State  of  Wisconsin. 

33SS.  Ot  431,  228  U.  S.  115.  57  L.  Ed.  754, 

47  L.  R.  A.  (N.  S.)  984.  Ann.  Cas.  1915A,. 

39 ;    Seven  Cases  v.  United  Stetes.  36  S.  Ct. 

190,  192,  239  U.  S.  510,  60  L.  Ed.  411. 
"Pardon."— Burdick    v.    United    Stetes.    35    S. 

Ct.  267,  269,  271,  236  U.  S.  79,  59  U  Ed. 

476. 
"Particular    state."- John    Wynne    v.    United 

States,  30  S.  Ct  447,  217  U.  S.  234,  54  U 

Ed.  748. 
"Partnership."— Campbell  v.  Northwest  Ek;king-> 

ton  Imp.  Co.,  33  S.  Ct  796.  229  U.  S.  5U1» 

57  L.  Ed.  1330. 
"Party."— United  Stetes  v.  Terminal  R.  Asb'il 

of  St  Louis,  35  S.  Ct  408,  412.  236  U.  S. 

194.  59  L.  Ed.  535. 
"Party  waU."— Smoot  v.  Heyl.  33  8.  Ct  336^ 

227  U.  S.  518,  57  L.  Bd.  621. 
"Patent* —Monson  v.  Simonson,  34  S.  Ct  71,. 

73,  231  U.  S.  341,  58  L.  Ed.  260;    Wilson 

Cypress  Co.  v.  Pozo,  35  S.  Gt  446,  451.  23G 

U.  S.  635.  59  L.  Ed.  758. 
"Pay."— McLean  v.  United  Stetets,  33  a  Ct  122; 

226  U.  S.  374,  57  L.  Ed.  260. 
"Payment    in    usual    course."— American    Nat 

Bank  of  Nashville  v.  MiUer,  33  S.  Ct  883, 

229  U.  S.  517,  57  L.  Bd.  1310. 
"Pearls  in  their  natural  stete."— United  States 

V.  Citroen,  32  S.  Ct  259,  223  U.  S.  407,  5& 

L.  Ed.  486. 
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"Pearls  set  or  strung."— United  States  v.  Cit- 
roen, 32  S.  Ot  259,  223  U.  S.  407,  56  L.  Ed. 
486. 

"Pecuniary  benefit."— Michigan  Cent,  R.  Co.  v. 
Vreeland,  33  S.  Ct.  192,  227  U.  S.  59,  67 
li.  Ed.  417,  Ann.  Cas.  1914G,  176. 

"Pecuniary  loss."— Michigan  Cent.  R.  Co.  v. 
Vreeland,  33  S.  Ct.  192,  227  U.  S.  59,  57 
L.  Ed.  417,  Ann.  Cas,  1914C,  176. 

"Peddler."— Crenshaw  v.  State  of  Arkansas,  33 
S.  Ct  294,  227  U.  S.  389,  57  L.  Ed.  565. 

"Penalty."— O'SulUvan  v.  Felix,  34  S.  Ct.  596, 
599,  233  U.  S.  318,  58  L.  Ed.  980. 

•^Penalty  or  forfeiture."— Meeker  v.  Iiehigh  Val- 
ley R.  Co.,  35  S.  Ct.  328,  332,  236  U.  S.  412, 
59  L.  Ed.  644. 

"Pending."— Montoya  v.  Gonzales,  34  S.  Ct.  413, 
414,  232  U.  S.  375,  58  L.  Ed.  645 ;  Southern 
Surety  Co.  v.  State  of  Oklahoma,  36  S.  Ct 
692,  241  U.  S.  582,  60  I*  Ed.  1187. 

"Pending  in  United  States  court"— Hendrix  v. 
United  States,  31  S.  Ct.  193,  219  U.  S.  79, 
55  L.  Ed.  102. 

"Peonage."— Bailey  v.  State  of  Alabama,  31  S. 
Ct.  145,  219  U.  S.  219,  55  L.  Ed.  191;  Unit- 
ed States  V.  Reynolds,  35  S.  Ct  86,  88,  235 
U.  S.  133,  59  L.  Ed.  162. 

"People  of  the  United  States."— Boyd  v.  State, 
12  S.>  Ct  375,  143  U.  S.  135,  36  L.  Ed.  103: 

•'Peril  of  the  sea." — Simmons  v.  The  Steamship 
Jefferson,  30  S.  Ct.  54,  215  U.  S.  130,  54 
L.  Ed.  125,  17  Ann.  Cas.  907. 

"Periodical."— Smith  v.  Hitchcock,  33  S.  Ct.  6, 
226  U.  S.  53,  57  L.  Ed.  119. 

'•Periodical  publications."— Smith   v.  Hitchcock 

33  S.  Ct  6.  226  U.  S.  53,  57  L.  Ed.  119. 
"Perjury."— United  States  v.  Smull,  35  S.  Ct 

349,  236  U.  S.  405,  59  L.  Ed.  641 ;  Kelly  v. 
Griffin,  36  S.  Ct  487,  489,  241  U.  S.  .6,  60 
L.  Ed.  861. 

'•Person." — Carifio  v.  Insular  Government  of 
Philippine  Islands,  29  S.  Ct  334,  212  U.  S. 
449,  53  L.  Ed.  594;  United  States  v.  Union 
Supply  Co.,  30  S.  Ct  15,  215  U.  S.  50,  54 
L.  Ed.  87;  Southern  Ry.  Co.  v.  Greene,  30 
S.  Ct.  287,  216  U.  S.  400,  54  L.  Ed.  536,  17 
Ann.  Cas.  1247;  J.  J.  McCaskill  Co.  v.  Unit- 
ed States,  30  S.  Ct  386,  216  U.  S.  504,  54  L. 
Ed.  590 ;  Interstate  Commerce  Commission  t. 
Delaware,  L.  &.  W.  R.  Co.,  31  S.  Ct.  392, 
220  U.  S.  235,  55  Lr.  Ed.  448;  Standard  Oil 
Co.  of  New  Jersey  v.  United  .States,  31  S. 
Ct  502,  221  U.  S.  1,  55  L.  Ed.  619,  34  L. 
R.  A.  (N.  S.)  834,  Ann.  Cas.  1912D,  734; 
Charlton  v.  Kelly,  33  S.  Ct  945,  229  U.  S. 
447,  57  L.  Ed.  1274,  46  L.  R.  A.  (N.  S.)  397 ; 
United  States  v.  Rabinowich,  35-  S.  Ct  682, 
684,  238  U.  S.  78,  59  L.  Ed.  1211. 

**Person  interested." — Newman  v.  United  States 
of  America  ex  rel.  Frizzell,  35  S.  Ct  881, 
884,  238  U.  S.  537,  59  L.  Ed.  1446. 

••Persons  likely  to  become  a  public  charge." — 
Gegiow  V.  Uhl,  36  S.  Ct  2,  239  U.  S.  3,  60 
Lr.    Ed.    114. 

* 'Persons  supplying  the  contractor  with  labor 
and  materials." — Mankin  t.  United  States, 
30  S.  Ct.  174,  215  U.  S.  533,  54  U  Ed.  315. 

"Person  who  made  such  entry." — United  States 
V.  Colorado  Anthracite  Co.,  32  S.  Ot  617, 
225  U.  S.  219,  56  L.  Ed.  1063. 

"Petroleum."— Burke  v.  Southern  Pac.  R.  Co., 

34  S.  Ct.  907,  910,  234  U.  S.  669,  58  U 
Ed.  1527. 

"Petty  officers."— United  States  v.  Fuller,  16 
S.  Ct.  386,  160  U.  S.  593,  40  L.  Ed.  549. 

•'Physically  unfit  for  promotion."— Reaves  v. 
Ainsworth,  31  S.  Ct.  230,  219  U.  S.  296,  55 
U  Ed.  225. 

"Placed  In  a  plant"— Valdes  v.  Central  Alta- 
gracia,  32  S.  Ct  664,  225  U.  S.  58,  56  L. 
Ed.  980. 

"Plead,  answer,  or  demur."— Cain  v.  Commer- 
cial Pub.  Co.,  34  S.  Ct  284,  287,  232  U.  S. 
124,   58   L.   Ed.   534. 
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"Police  pbwcr."— Noble  State  Bank  v.  Haskell, 

31  S.  Ct.  186.  219  U.  S.  104.  55  Ia  Ed.  112, 

32  Jj.  R.  A.  (N.  S.)  1062,  Ann.  Cas.  1912A. 
4S7  •  Mutual  Loan  Co.  v.  Martell,  32  S.  Ct 
74.  222  U.  S.  225,  56  L.  Ed.  175,  Ann.  Cas. 
1913B,  529;  Michigan  Cent  R.  Co.  v. 
Vreeland,  .33  S.  Ct.  192,  227  U.  S.  59,  57 
li.  Ed.  417,  Ann.  Cas.  1914C.  176;  Sligh 
V.  Kirkwood,  35  S.  Ct  501,  502,  237  U.  S. 
52,  59  L.  Ed.  835. 

"Political  community."— John  Wynne  v.  Unit- 
ed States.  30  S.  Ot  447,  217  U.  S.  284,  54 
L.  Ed.  748. 

"Possession."— National  Safe  Deposit  Co.  v. 
Stead,  34  S.  Ct.  209,  212,  232  U.  S.  58,  58  L. 
Ed.  504. 

"Posting."- United  States  v.  Southern  Pac.  R. 
Co.,  32  S.  Ct  326,  223  U.S.  565,  56  U 
Ed.  553. 

••Practice  of  medicine."— Collins  v.  State  ofl 
Texas,  32  S.  Ct  286,  223  U.  S.  288,  56  L. 
Ed.  439. 

"Preference."— Coder  v.  Arts,  29  S.  Ct.  436, 
213  U.  S.  223,  53  L.  Ed.  772,  16  Ann.  Cas. 
1008;  National  Bank  of  Newport  v.  Na- 
tional Herkimer  County  Bank,  32  S.  Ot 
633,  225  U.  S.  178,  56  L.  Ed.  1042 ;  Studley 
V.  Boylston  Nat.  Bank,  33  S.  Ct.  806,  229 
U.  S.  523,  57  L.  Ed.  1313;  Continental  & 
Commercial  Trust  &  Savings  Bank  v.  Chi- 
cago Title  &  Trust  Co.,  33  S.  Ct  829,  229  U. 
S.  435,  57  I/.  Ed.  1268. 
Preferential  transfer."— Bailey  ▼.  Baker  Ico 
Mach,  Co.,  36  S.  Ct  50,  239  U.  S.  268,  60 
L.  Ed.  275. 
Presumption  of  innocence,"— Wilson  v.  United 
States,  34  S.  Ct.  347,  349,  232  U.  Sw  563, 
58  L.  Ed.  728. 

"Privilege."— Rochester  Ry.  Co.  V.  City  of 
Rochester,  27  S.  Ct.  469,  205  U.  S.  236,  51 
L.  Ed.  784. 

"Privileges  and  immunities."— Twining  v.  State 
of  New  Jersey,  29  S.  Ct.  14,  211  U.  S.  78, 
53  I/.  Ed.  97;  Heim  v.  McCall,  36  S.  Ct. 
78,  239  U.  S.  175,  60  L.  Ed.  206. 

"Privity."— Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 
y.  United  States,  30  S.  Ct  470,  217  U.  S. 
180,  54  L.  Ed.  721 ;  Bigelow  v.  Old  Domin- 
ion Copper  Mining  and  Smelting  Co..  32  S. 
Ot.  641.  225  U.  S.  Ill,  56  L.  Ed.  1009,  Ann. 
Cas.  1913E,  875. 

••Probate." — United  States  v.  Hiawassee  Lum- 
ber Co.,  35  S.  Ct.  851,  856,  238  U.  S.  553,  59 
L.  Ed.  1453. 

"Proceeding  in  rem."— Grannis  v.  Ordean,  34  S. 
Ct.  779,  782,  234  U.  S.  385,  58  L.  Ed.  1363. 

••proceedings  in  a  court"— Prentis  v.  Atlantic 
Coast  Line  Co..  29  S.  Ot.  67,  211  U.  S.  210, 
53  L.  Ed.  150. 

••Proceedings  reviewable." — In  re  Loving,  32  S. 
Ct.  446,  224  U.  S.  183,  56  L.  Ed.  725. 

•'Proceeding  unknown  to  our  practice." — Coe  v. 
Armour  Fertilizer  Works,  35  S.  Ot.  625,  628, 
237  U.  S.  413,  59  L.  Ed.  1027. 

"Process."— Expanded  Metal  Co.  v.  Bradford, 
29  S.  Ct  652,  214  U.  S.  366,  53  L.  Ed.  1034. 

••Producer  of  sugar."— Allen  v.  Smith,  19  S.  Ct 
446,  173  U.  S.  389,  43  L.  Ed.  741. 

"Production  of  testimony  against  the  accused." 
— Dowdell  V.  United  States,  31  S.  Ct.  590, 
221  U.  S.  325.  55  L.  Ed.  753. 

"Property."— Sullivan  v.  Iron  Silver-Min.  Co., 
12  S.  Ct  555,  143  U.  S.  431,  36  L.  Ed.  214 ; 
Cariiio  v.  Insular  Government  of  Philippine 
Islands,  29  S.  Ct  334,  212  U.  S.  449,  53 
L.  Ed.  594;  Bradford  v.  Morrison,  29  S. 
Ct  349,  212  U.  S.  389,  53  L.  Ed.  564;  New 
York  Electric  Lines  Co.  v.  Empire  City  Sub- 
way Co.,  35  S.  Ot.  72,  76,  235  U.  S.  179,  59 
L  Ed.  184,  Ann.  Cas.  1915A,  906;  Glea- 
son  V.  Thaw,  35  S.  Ct.  287,  288,  236  U.  S. 
558,  59  L.  Ed.  717;  Hanover  Star  Milling 
Co.  v.  Metcalf,  36  S.  Ct.  357,  360,  240  U.  S. 
403,  60  L.  Ed.  713. 

••Property  right." — City  of  Owensboro  v.  Cum- 
berland Telephone  &  Telegraph  Co.,  33  S.  Ot 
988,  230  U.  S.  58,  57  L  Ed.  1389. 
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"Property  right  to  be  owned  In  the  future." — 
Cabrera  y.  American  Colonial  Bank,  29  S. 
Ct.  623,  214  U.  S.  224,  53  L.  Ed.  974. 

"Proprietor."— Ocampo  v.  United  States,  34  S. 
Ct  712,  716,  234  U.  S.  91,  58  L.  Ed.  1231. 

"Provable  debt."— Williamg  v.  United  States 
Fidelity  &  Guaranty  Co.,  35  S.  Ct.  289.  291, 
236  U.  S.  549.  59  U  Ed.  713;  Kreitlein  y. 
Ferger,  35  S.  Ct.  685,  687,  238  U.  S.  21,  59 
U  Ed.  1184;  Central  Trust  Co.  of  IlUnois 
v.  Chicago  Auditorium  Ass'n,  36  S.  Ct.  412, 
415,  240  U.  S.  581,  60  Lu  Ed.  811. 

"Provide  and  furnish  to."— United  States  v. 
Shea,  14  S.  Ct.  519,  152  U.  S.  178.  38  U 
Ed.  403. 

••provided  for  by  law."— Owen  v.  Dudley,  30 
S.  Ct.  602,  217  U.  S.  488,  54  L.  Ed.  851. 

"Public  lands."— Bardon  v.  Northern  Pac.  R. 
•  Co.,  12  S.  Ct.  856,  145  U.  S.  535.  36  L.  Ed. 
806;  Northern  Lumber  Co.  v.  O'Brien,  27  S. 
Ct.  249,  204  U.  S.  190,  51  L.  Ed.  438 ;  Un- 
ion Pac.  R.  Co.  V.  Harris,  30  S.  Ct  138,  215 
U.  S.  386,  54  U  Ed.  246;  Kindred  v.  Un- 
.  ion  Pac.  R.  Co.,  32  S.  Ct  780,  225  U.  S. 
582,  56  L.  Ed.  1216;  United  States  v.  Bu- 
chanan, 34  S.  Ct.  237,  238,  232  U.  S.  72,  58 
L.  Ed.  511. 
Public  money."— United   States  v.  Mason,  81 

S.  Ct  28.  218  U.  S.  517,  54  L.  Ed.  1133. 
PubUc  taxes."— J.   W.   Perry   Co.   y.   City  of 
Norfolk.  31  S.  Ct  465,  220  U.  S.  472,  55 
L.  Ed.  548. 

"Public  use."— Mt  Vemon-Woodberry  Cotton 
Duck  Co,  V.  Alabama  Interstate  Power  Co., 
36  S.  Ct  234,  240  U.  S.  30,  60  L.  Ed.  507. 

'Tublic  utility."— Terminal  Taxicab  Co.  v.  Kutz, 
36  S.  Ct  583.  241  U.  S.  252,  60  I/.  Ed.  984. 

"PubUc  work."— Ellis  v.  United  States,  27  S. 
Ct  600,  206  U.  S.  246,  51  U  Ed.  1047,  11 
Ann.  Cas.  589;  Title  Guaranty  &  Trust  Co. 
of  Scranton,  Pa.,  v.  Crane  Co.,  31  S.  Ct. 
140,  219  U.  S.  24,  55  U  Ed.  72. 

"Punitive."— In  re  Merchants*  Stock  &  Grain 
Co.,  32  S.  Ct.  839,  223  U.  S.  69,  56  L.  Ed. 
584. 

"Purchase."— Waskey  v.  Hammer,  32  S.  Ct 
187.  223  U.  S.  85,  56  L.  Ed.  859,  Ann.  Cas. 
1913D,  998. 

••purchaser  for  valuable  consideration."— ^Was- 
key v.  Chambers,  32  S.  Ct  597,  224  U.  S. 
564,  56  L.  Ed.  885. 

"Question  of  federal  jurisdiction."— Geneva  B^ir- 
niture  Mfg.  Co.  v.  S,  Karpen  &  Bros.,  35 
S.  Ct  788,  790,  238  U.  S.  254,  59  L.  Ed. 
1295. 

••Railroad."- Southern  Pac.  Terminal  Co.  v. 
Interstate  Commerce  Commission.  31  S.  Ct 
279,  219  U.  S.  498,  55  L.  Ed.  310;  Balti- 
more &  O.  R.  Co.  V.  Interstate  Commerce 
Commission.  31  S.  Ct  621.  221  U.  S.  612, 
55  Lu  Ed.  878 ;  New  York  Cent  &  H.  R.  R. 
Co.  V.  Board  of  Chosen  Freeholders  of  Hud- 
son County,  33  S.  Ct  269,  227  U.  S.  248,  57 
L.  Ed.  499 ;  Portland  R,  L.  &  P.  Co.  v.  Rail- 
road Commission,  33  S.  Ct  820,  2*29  U.  S. 
397,  57  L.  Ed.  1248;  Omaha  &  C.  B.  St 
Ry.  Co.  V.  Interstate  Commerce  Commission, 
33  S.  Ct  890,  230  U.  S.  324,  57  L.  Ed.  1501, 
46  L.  R.  A.  (N.  S.)  385;  Pennsylvania  Co.  v. 
,  United  States.  35  S.  Ct  370,  373,  236  U.  S. 
351,  59  L.  Ed.  616. 

••Railroad  company."— United  States  v.  Dela- 
ware &  H.  Co.,  29  S.  Ct  527.  213  U.  S. 
36(5,  53  U  Ed.  836. 

••Real  estate."— Downman  v.  Texas,  34  S.  Ct 
62,  63,  231  U.  S.  353,  58  L.  Ed.  264. 

••Real  property."— Bradford  v.  Morrison,  29  S. 
Ct.  349,  212  U.  S.  389,  53  L.  Ed.  564. 

"Reasonable  doubt." — See  Criminal  Law,  ^=> 
789;  and  Holt  v.  United  States,  31  S.  Ct 
2,  218  U.  S.  245,  54  L.  Ed.  1021,  20  Ann. 
Cas.  1138;  Wilson  v.  United  States,  34 
S,  Ct.  347,  349,  232  U.  S.  563,  58  L.  Ed. 
728. 

"RcsHunable  time." — Illinois  Cent.  R.  Co.  v. 
Mulberry  Hill  Coal  Co.,  35  S.  Ct  760,  762, 
238  U.  S.  275,  59  L,  Ed.  1306. 


"Rebate."— Mitchell  Coal  &  Coke  Co.  v.  Penn- 
sylvania R.  Co.,  33  S.  Ct  916,  230  U.  S. 

247,  57  L.  Ed.  1472. 
"Record."— Coder  v.  Arts.  29  S.  Ct  436,  213 

U.  S.  223,  53  L.  Ed.  772,  16  Ann.  Cas.  1008. 
"Records  of  a  corporation." — United  States  v. 

Louisville  &  N.  R.  Co.,  35  S.  Ct  363,  368, 

236  U.  S.  318,  59  L.  Ed.  598. 
"Regular."— American  R.  Co.  of  Porto  Rico  v. 

Castro.  27  S.  Ot  466,  204  U.  S.  458,  61  L. 

Ed.  564. 
"Regular  and  established  place  of  business."— 

W.  S.  Tyler  Co.  v.  Ludfow-Saylor  Wire  Co.. 

35  S.  Ct  458,  459,  236  U  S.  723,  59  L.  Ed. 

808. 
"Regulate."— CSty  of  St.  Louis  v.  Western  Un- 
ion Tel.  Co.,  13  S.  Ct  990,  149  U.  S.  465. 

37  L.  Ed.  8T.0;   Mondou  v.  New  Ywk,  N.  H, 

&  H.  R.  Co..  32  S.  Ct  169.  228  U.  S.  1,  56 

L.  Ed.  327,  38  Lw  It  A.  (N.  S.)  44;   City  of 

Owensboro  v.  Cumberland  Telephone  St  Tele- 
graph Co.,  33  S.  Ct  988,  230  U.  S.  58,  57 

L.  Ed.  1389. 
"Regulation."— Boston  &  M.  R.  R.  v.  Hooker, 

34  S.  Ct.  526,  531,  233  U.  S.  97,  58  L.  Ed. 

868,  L.  R.  A.  1915B,  450,  Ann.  Cas.  1915D, 

593. 
"Regulation  of  commerce."— Chicago,   R^  I.  & 

P.  Ry.  Co.  V.  State  of  Arkansas,  81  S.  Ct, 

275,  219  U.  S.  453,  55  L.  Ed.  290. 
"Remainder."— Calvo  v.    De   Gutierres,   28   S. 

Ct  382,  208  U.  S.  443,  52  L.  Ed.  5«. 
* 'Remedial."— In  re  Merchants'  Stock  &  Grain 

Co.,  32  S.  Ct.  339,  223  U.  S.  639,  56  U  Ed. 

584 
"Removed."— United  States  v.  Bartlett.  35  S. 

Ct  14.  15,  235  U.  S.  72,  59  L.  Ed.  l37. 
"Repair."— Leeds  &  Catlin  Co.  v.  Victor  Talk- 
ing Mach.  Co.,  29  S.  Ct  508,  213  U.  S.  325, 

58  L.  Ed.  816. 
"Replacement."— Leeds  &  Catlin  Co.  v.  Victor 

Talking  Mach.  Co.,  29  S.  Ct  503,  213  U.  S. 

325,  53  L.  Ed.  816. 
"Required  by  law."— Carey  v.  Donohue,  36  S. 

Ct  380,  240  U.  S.  430,  60  L.  Ed.  726. 
"Reservation."— United   States  v.  Celesdne,  80 

S.  Ct  93,  215  U.  S.  278,  54  L.  Ed.  195. 
"Reserved."— Oregon   &   C.    R.   Co.    v.    United 

States,  28  S.  Ct  678,  190  U.  S.  186,  47  L. 

Ed.  1012, 
"Residence."— Fairbanks  Steam  Shovel  Co.  v. 

Wills,  86  S.  Ct  4U6,  240  U.  S.  642,  60  L. 

Ed.  811. 
"Res    ipsa   loquitur."— Sweeney  v.   Brving,  33 

S.  Ct  416,  418,  228  U.  S.  238,  57  U  Ed. 

815. 
"Restraint    of    interstate    commerce." — ^United 

States  V.  Union  Pac.  R.  Co.,  83  S.  Ct  53, 

226  U.  S.  61,  57  L.  Ed.  124. 
••Restraint  of  trade."— United  States  v.  Amer- 
ican Tobacco  Co.,  31  S.  Ct  632,  221  U.  S. 

106,  55  L.  Ed.  603. 
"Retired  list"— Brown  v.  United  States.  5  S. 

Ct  648,  113  U.  S.  568,  28  L.  Ed.  1079. 
••Revenue  law."— United  States  v.  Mason,  31  S. 

Ct  28,  218  U.  S.  517,  64  L.  Ed.  113;i. 
••Revision."— City    and    County    of    Denver    v. 

New  York  Trust  Co.,  33  S.  Ct  657,  229  U. 

S.  128,  57  L.  Ed.  1101. 
••Right  of  way."— St  Louis,  K.  C.  &  C.  R.  Co. 

V.  Wabash  R.  Co.,  30  S.  Ct  «10,  217  U.  S. 

247,  54  L.  Ed.  752. 
••Right  or  immunity  claimed  under  Bankruptcy 

Act"— Zavelo  v.  Reeves,  33  S.  Ct  365,  JlT 

U.  S.  625.  57  L.  Ed.  676.  Ann.  Cas.  1914D. 

664. 
••Roadway  telephone  line." — Citizens*  Telephone 

Co.  V.  Fuller,  33  S.  Ct  833.  229  U.  S.  322, 

57  L.  Ed.  1206. 
••Ruberoid."— Standard   Paint   Co.   v.    Trinidad 

Asphalt  Mfg.  Co.,  31  S.  Ct  456,  220  U.  S. 

446,  55  L,  Ed.  536. 
••Rural  telephone  line." — Citisens'  Telephone  Co. 

V.  Fuller,  33  S.  Ct  883,  229  U.  S.  322,  67 

L.  Ed.  1206. 
••Sale."— United  States  v.  Morrison,  36  S.  Ct 

826.  830.  240  U,  S.  192.  60  L.  Ed.  599. 
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Scheme  or  artifice  to  obtain  money  by  false  rep- 
resentations, promises,  etc." — United  States 
y.  New  South  Farm  &  Home  Co.,  36  S.  Gt 
505,  241  U.  S.  64,  60  U  Ed.  890. 
Schemes  deyised  for  the  purpose  of  obtaining 
money  or  property  under  false  pretenses." — 
United  States  v.  Stever,  32  S.  Ct.  51,  222 
U.  S.  167.  56  L.  Ed.  145. 

^'Screened  lump  coal." — Rail  &  River  Coal  Oo. 
y.  Taple,  36  S.  Ct.  359,  361,  236  U.  S.  338, 
59  L.  Ed.  607. 

**Sea  services."— United  States  ▼.  Symonds,  7 
S.  Ct.  411, 120  U.  S.  46,  30  U  Ed.JS57;  Same 
V.  Bishop,  7  S.  Ot  413,  120  U.  S.  51,  30  L. 
Ed.  55& 

^'Separate  coach.**- McCabe  v.  Atchison,  T.  & 
S.  F.  R  Co..  35  S.  Ot  69,  70,  235  U.  S,  151, 
59  L.  Ed.  169. 
Separate  property/'— Adkins  y.  Arnold,  35  S. 

Ot  118,  119,  235  U.  S.  417,  59  L.  Ed.  294. 
Service."— United  States  v.  La  Tourette,  14  S. 
Ct.  422,  151  U.  S.  572,  38  L.  Ed.  274 ;  Fal- 
lows y.  Continental  &  Commercial  Trust  & 
Savings  Bank,  35  S.  Ct  29,  31,  235  U.  S. 
300,  59  L.  Ed.  238. 
Settlement"— Illinois    Surety    Co.    y.    United 

.  States,  36  S.  Ct  321,  324,  240  U.  S.  214,  60 
Li.  B]d.  609. 

**Shall  be."— Wright  y.  Louisville  &  N.  R.  Co., 
35  S.  Ot  475,  477,  236  U.  S.  687,  59  L.  Ed. 
788. 

"Share."— Commonwealth  of  Virginia  v.  State 
of  West  Virginia,  35  S.  Ct.  795,  803,  238  U. 
S.  202,  59  L.  Ed.  1272. 

"Shifting."— Atlantic  Coast  Line  R.  Co.  v.  City 
of  Goldsboro,  34  S.  Ct  364,  369,  232  U.  S. 
548,  58  U  Bd.  721. 

**Shlp  or  vessel  of  war."— United  States  v.  Dew- 
ey, 23  S.  Ct  415,  188  U.  S.  254,  47  L.  Ed. 
463. 

"Ship  or  vessel  of  war  belonging  to  an  enemy." 
—United  States  v.  Taylor,  23  S,  Ct  412, 
188  U.  S.  283,  47  L.  Ed.  477. 

""Shipping  document"— Thames  &  Mersey  Ma- 
rine Ins.  Co.  V.  United  IJtates,  35  S.  Ot  496, 
496,  237  U.  S.  19,  59  L.  Ed.  821,  Ann.  Cas. 
1915D,  1087. 

**Shore  duty."— United  States  v.  Bamette,  17  S. 
Ct  286,  165  U.  S.  174,  41  L.  Ed.  675. 

"Similar  circumstances  and  conditions.'*— Inter- 
state Commerce  Commission  v.  Baltimore  & 
O.  R.  Co.,  32  S.  Ct  742,  225  U.  S.  326,  56 
L.  Bd.  1107,  Ann.  Cas.  1914A,  504. 

^'Situate  upon  waters  which  are  boundary  be- 
tween two  states."— Leech  y.  State  of  Louis- 
iana, 29  S.  Ct  552.  214  U.  S.  175,  53  L.  Ed. 
956. 

^Sldns  of  all  kinds,  raw  (except  sheepskins 
with  the  wool  on),  and  hides  not  specially 
provided  for  in  this  act"— Ooat  &  Sheep 
Skin  Import  Co.  v.  United  States,  27  S.  Ct 
634,  206  U.  S.  194,  51  L.  Ed.  1022. 

^•Slight"— Moxley  v.  Hertz,  30  S.  Ct  305,  216 
U.  S.  344,  54  L.  Ed.  510. 
Sovereignty."— American  Banana  Co.  v.  Unit- 
ed Fruit  Co.,  29  S.  Ct  511,  213  U.  S.  347, 
53  L.  Ed.  826,  16  Ann.  Cas.  1047. 
Special."— American  R.  Co.  of  Porto  Rico  v. 
Castro,  27  S.  Ct  466,  204  U.  S.  453,  51  L. 
Ed.  564. 
Specially  set  up  and  claimed." — State  of  Mon- 
tana V.  Rice,  27  S.  Ct  281,  204  U.  S.  291, 
51  L.  Ed.  400;    Kansas  City  Southern  Ry. 
Co.  V.  C.  H.  Albers  Commission  Co.,  32  S. 
Ct.  316,  223  U.  S.  573,  56  L.  Ed.  556. 
Special   privilege."— Old   Colony  Trust  Co.  v. 
City  of  Omaha,  33  S.  Ct  967,  230  U.  S.  100, 
57  L.  Ed.  1410. 
State,"— John  Wynne  v.  United  States,  30  S. 
Ct  447,  217  U.  S.  234.  54  L.  Ed.  748. 

"State  law."— Reinman  v.  City  of  Little  Rock. 
2'  S.  Ct  511,  613,  237  U.  S.  171,  59  L.  Ed. 
900. 
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"Statuary."— B.  Altman  A  Co.  t.  United  States, 

32  S.  Ct.  593.  224  U.  S.  583,  56  L.  Ed.  894. 
"Statute  of  the  state."— Atlantic  Coast  Line  R. 

Co.  v.  City  of  Goldsboro,  34  S.  Ct  364,  232 

U.  S.  548,  58  L.  Ed.  721 ;    Reinman  v.  City 

of  Little  Rock,  35  S.  Ct  511,  513.  237  U.  S. 

171,  59  L.  Bd.  900. 
"Stock."— Wright  v.  Georaia  R.  &  Banking  Co.. 

30  S.  Ot  242,  216  U.  S.  420,  54  L.  Ed.  544. 
"Street  railroad."-Omaha  &  0.  B.  St  Ry.  Co. 

V.  Interstate  Commerce  Commission,  33  S. 

Ct  890,  230  U.  S.  324,  57  L.  Ed.  1501,  46 

L.  R.  A.  (N.  S.)  385. 
'^Substantially    as    described    or    set    forth."- 

Hobbs  v.  Beach.  21  S.  Ot  409,  180  U.  S. 

383.  45  L.  Ed.  586. 
"Substantial  rights."— McCabe  &  Steen  Const. 

Co.  V.  Wilson,  28  S.  Ot^  558,  209  U.  S.  275. 

62  L.  Ed.  788. 
"Succession  legitima."— De  Rodrigues  v.  Vivoni. 

26  S.  Ct  475,  201  U.  S.  371,  50  L.  Bd.  792. 
"Such  materials."— Maryland  Dredging  &  Con- 
tracting Co.  V.  United  States.  36  S.  Ct.  545. 

647,  241  U.  S.  184,  60  L.  Ed.  945. 
"Sue  and  be  sued."— People  of  Porto  Rico  v. 

Rosaly  y  Castillo,  33  S.  Ct  352.  227  U.  S. 

270.  57  L.  Ed.  507. 
"Sufficient  cause."— Pacific  Mail  S.   S.  Co.  v. 

Schmidt  36  S.  Ct  581,  241  U.  S.  245.  60  L. 

Ed   982 

"Suit"— McLaughlin  Bros.  v.  Hallowell,  33  S. 

Ct  465.  228  U.  S.  278,  57  L.  Ed,  835. 
"Suit  arising   under  Constitution   or  laws  of 

United    States."— American    Surety    Co.    of 

New  York  v.  Schultz,  35  S.  Ct  525,  526,  237 

U.  S.  159,  59  L.  Ed.  892. 
Suit  arising    under    Federal   Constitution   or 

laws."— In  re  Dunn,  29  S.sCt  299,  212  U. 

S.  374,  53  L.  Bd.  558. 
Suit  arising  under  laws  of  United  States."— 

Texas .  &  P.  Ry.  Co.  v.  Eastin  A  Knox,  29 

S.  Ct  564,  214  U.  S.  153,  53  L.  Ed.  946; 

Hull  V.  Burr,  34  S.  Ot  892,  895,  234  U.  S. 

712,  58  U  Ed.  1557. 
."Suit  at  law  or  in  equity."— Pacific  Live  Stock 

Co.  y.  Lewis,  36  S.  Ct.  637,  640,  241  U.  S. 

440,  60  L.  Ed.  1084. 
"Suit  to  remove  cloud  on  title;"— Louisville  & 

N.  R.  Co.  V.  Western  Union  Tel.  Co..  34  S. 

Ot.  810,  814,  234  U.  S.  369,  68  L.  Ed.  1356. 
"Sunk  or  otherwise  destroyed."— United  States 

V.  Dewey,  23  S.  Ct  415,  188  U.  S.  254,  47  L. 

Ed.  463. 
"Surrender  value."— Burlingham  y.  Crouse.  33 

S.  Ct  564,  228  U.  S.  459,  57  L.  Ed.  920,  46 

L.  R.  A,  (N.  S.)  148. 
"Surviving  children."— Frosch  v.  Walter,  33  S. 

Ct  494,  228  U.  S.  109,  57  L.  Ed.  750. 
"Take  upon  himself  to  act  as  such."— United 

States  v.  Bamow,  36  S.  Ot  19,  21,  239  U.  S. 

74,  60  L.  Ed.  155. 
"Taking."— Peabody  v.  United  States,  34  S.  Ct 

159,  160,  231  U.  S.   530,  58  L.   Ed.  351; 

Richards  v.  Washington  Terminal  Co.,  34  S. 

Ot  654,  657.  233  U.  S.  546,  58  L.  Ed.  1088, 

L.   R.  A.   1915A,  887;    Michipran  Cent   R. 

Co.  V.  Michigan  R.  R.  CommisKion,  35  S.  Ct 

422,  428,  236  U.  S.  615,  59  L.  Ed.  750;  Wil- 

hnk  V.  United  States,  36  S.  Ct  422.  240  U. 

S.  572,  60  L.  Ed.  808. 
Taking  for  public  use." — President,  etc.,  of  Mo- 

nongahela   Bridge  Ca  v.  United  States,  30 

S.  Ct  356,  216  U.  S.  177,  54  L.  Ed.  435. 
Taking  of  property."- Hannibal  Bridge  Co.  v. 

United  States,  31  S.  Ct  603,  221  U.  S.  194. 

55  L.  Ed.  699. 
"Tapes."— United  States  v.  Baruch,  32  S.  Ot. 

306.  223  U.  S.  191.  56  L.  Ed.  399.  ^ 
"Tariff  duties."— Jordan  v.  Roche,  33  S.  Ot.  573, 

228  U.  S.  436,  57  L.  Ed.  908. 
**Tax."— Houck  v.  Little  River  Drainage  Dist. 

36  S.  Ct  58. 61.  239  U.  S.  254, 60  L.  Ed.  266. 
**Tax  upon  earnings."— Wright  v.  Georgia  R.  A 

Banking  Co..  30  S.  Ct  242,  216  U.  S.  420, 

54  L.  Ed.  544. 
"Territory."— I'eople  of  State  of  New  York  v. 

Bingham,  29  S..  Ot  190,  211  U.  S.  468,  53 
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L.  Ed.  286;    Interstate  Commerce  Commis- 

sioii  V.  United  States,  32  S.  Ct.  556,  224  U. 

S.  474,,  56  L.  Ed.  849. 
"Testimony   >::oncerning    a    matter."— Heike    v. 

United  States,  33  S.  Ct.  226,  227  U.  S.  131, 

57  L.  Ed.  450,' Ann.  Cas.  1914C,  128. 
"The  middle  channel  of  said  river."— State  of 

Washington  v.   State  of  Oregon,  29  S.  Ct. 

631,  214  U.  S.  205,  53  L.  Ed.  969. 
"Throughout   the   United   States."— Downes   v. 

Bidwell,  21  S.  Ct.  770,  182  U.  S.  244.  45 

L.  Ed.  1088;   Dooley  v.  United  States,  22  S. 

Ct.  62,  183  U.  S.  151,  46  L.  Ed.  12a 
**To  enter,"— Lewis  Pub.  Co.  v.  Morgan,  33  S. 

Ct.  867,  229  U.  S.  288,  57  L.  Ed.  1190. 
"Tort."— Herrera  v.   United   States,  32   S.  Ct 

179,  222  U.  S.  558,  56  L.  Ed.  316. 
"To  the  river."— State  of  Missouri  v.  State  of 

Kansas,  29  S.  Ct.  417,  213  U.  S.  78,  53  L. 

Ed.  706. 
"Trade-mark."— Standard  Paint  Co.  v.  Trinidad 

Asphalt  Mfg.  Co.,  31  S.  Ct.  456,  220  U.  S. 

446,  55  L.  Ed.  536. 

"Trading  or  mercantile  pursuits." — Toxaway 
Hotel  Co.  V.  J.  L.  Smathers  &  Co.,  30  S.  Ct 
263,  216  U.  &  439,  54  L.  Ed.  558, 

**Train."— United  States  v.  Erie  R.  Co.,  35  S. 
Ct  621,  624,  237  U.  S.  402,  59  L.  Ed.  1019; 
Same  r.  Chicago,  B.  &  Q,  R.  Co.,  35  S.  Ct 
634,  635,  237  U.  S.  410,  59  L.  Ed.  1023, 

"Transfer."- National  Bank  of  Newport  v.  Na- 
tional Herkimer  County  Bank,  32  S.  Ct  633, 
225  U.  S.  178,  56  L.  Ed.  1042;  Bailey  v. 
Baker  Ice  Mach.  Co..  36  S.  Ct  50,  53,  239 
U.  S.  268,  60  L.  Ed.  275. 

"Transfer  of  property."— Pirie  v.  Chicago  Title 
&  Trust  Co.,  21  S.  Ct  906,  182  U.  S.  438, 
45  L.  Ed.  1171. 

"Transport."— United  States  v.  Baltimore  &  O. 
S.  W.  Ry.  Co.,  32  S.  Ct  6,  222  U.  S.  8,  56 
L.  Ed.  68. 

"Transportation." — Union  Pac.  R.  Co.  v.  Updike 
Grain  Co.,  32  S.  Ct.  39,  222  U.  S.  215,  56 
L.  Ed.  171;  Southern  Ry.  Co.  v.  Reid,  32  S. 
Ct.  140,  222  U.  S.  424.  56  L.  Ed.  257 ;  St 
Louis,  I.  M.  &  S.  Ry.  Co.  y.  Edwards,  33  S. 
Ct.  262,  227  U.  S.  265,  57  L.  Ed.  506;  Penn- 
sylvania  Co.  v.  United  States,  35  S.  Ct.  370, 
373,  236  U.  S.  351,  59  L.  Ed.  616;  Ellis 
T.  Interstate  Commerce  Commission,  35  S. 
Ct  645,  646,  237  U.  S.  434,  59  L.  Ed.  1036; 
Illinois  Cent.  R.  Co.  v.  Mulberry  Hill  Coal 
Co..  35  S.  Ct  760,  762,  238  U.  S.  275,  59 
Lu  Ed.  1306;  Cleveland,  C,  O.  &  St  L.  By. 
Co.  V.  Dettlebach,  36  S.  Ct.  177,  239  U.  S. 
588,  60  L.  Ed.  453;  Southern  Ry.  Co.  v. 
Prescott,  36  S.  Ct.  469,  471,  240  IJ.  S.  632, 
60  L.  Ed.  836. 

"Traveling  expenses  under  orders." — United 
States  y.  Graham,  3  S.  Ct  582,  110  U.  S. 
219,  28  L.  Ed.  126. 

"Treaty."— B.  Altman  &  Co.  y.  United  States, 
32  S.  Ct.  593,  224  U.  S.  583,  56  L.  Ed.  894; 
Charlton  v.  Kelly,  33  S.  Ct  945,  229  U.  S. 

447,  57  L.  Ed.  1274,  46  L.  R.  A.  (N.  S.)  397 ; 
Rainey  v.  United  States,  34  S.  Ct.  429,  431, 
232  U.  S.  310,  58  L.  Ed.  617. 

**Treaty  stipulation."- Eastern  Extension,  Aus- 
tralasia &  China  Tel.  Co.  v.  United  States, 
34  S.  Ct  57,  60,  231  U.  S.  326,  58  L.  Ed. 
250. 

'•Trial."— Carpenter  v.  Winn,  31  S.  Ct  683,  221 
U.  S.  533,  55  L.  Ed.  842. 

"Trust"— Mallinckrodt  Chemical  Works  y.. 
State  of  Missouri  ex  rel.  Jones,  35  S.  Ct 
671,  673,  238  U.  S.  41,  59  L.  Ed.  1192. 

"Unavoidable  cause,  etc."— Carnegie  Steel  Co.  v. 
United  States,  36  S.  Ct  342,  240  U.  S.  156, 
60  L.  Ed.  576. 

"Undei^  the  control,  management,  or  operation." 
—Chesapeake  &  O.  R.  Co.  v.  Conley,  33  S. 
Ct  985,  230  U.  S.  513,  57  L.  Ed.  1597. 

"Undue  preference." — Southern  Pac.  Terminal 
Co.  V.  Interstate  Commerce  Commission,  31 
S.  Ct  279,  219  U.  S.  498,  55  L.  Ed.  310. 

"Unfair."— Fitzpatrick  v.  Flannagan,  1  S.  Ct 
309,  106  U.  S.  648,  27  L.  Ed.  211. 


"Unless  the  suit  can  be  maintained." — Laborde 
V.  Ubarri,  29  S.  Ct  552,  214  U.  S.  173,  53 
L.  Ed.  955. 

"Unmanufactured  tobacco." — Latimer  v.  United 
States,  32  S.  Ct  242,  223  U.  S.  501,  56  L. 
Ed.  526. 

"Unreasonable  search  and  seizure." — ^Wecks  v. 
United  States,  34  S.  Ct  341,  346,  232  U.  S. 
383,  58  L.  Ed.  652,  L.  R.  A.  1915B,  834, 
Ann.  Cas.  1915C,  1177. 

"Use."— Billings  v.  United  States,  34  S.  Ct  422, 
424,  232  U.  S.  261,  58  L.  Ed.  596. 

"Used  in  interstate  commerce."— Delk  v.  St 
Louis  &  S.  F.  R.  Co.,  31  S.  Ct  617,  220  U. 
S.   580,  55  L.  Ed.   590. 

"Used  upon  street  railroads." — Spokane  &  I.  E. 
R.  Co.  V.  United  States.  36  S.  Ct  668,  241 
U.  S.  344,  60  L.  Ed,  1037. 

"Usurious  transaction."— McCarthy  t.  First 
Nat  Bank,  32  S.  Ct  240,  223  U.  S.  493,  50 
L.  Ed.  523. 

"Valuable  consideration."— Waskey  v.  Cham- 
bers, 32  S.  Ct.  597,  224  U.  S.  564,  56  L.  Ed. 
885. 

"Valuable  constituent"— United  States  ▼.  Forty 
Barrels  and  Twenty  Kegs  of  Coca  Cola.  36 
S.  Ct  573, 578.  241  U.  S.  265,  60  L.  Ed.  995. 

"Value."— City  of  New  York  v.  Sage.  36  S.  Ct 
25,  26.  239  U.  S.  57,  60  Lw  Ed.  143. 

"Value  of  ore  in  place." — Stratton's  Independ- 
ence V.  Howbert,  34  S.  Ct  136,  143,  231  U. 
S.  399,  58  L.  Ed.  285. 

"Vein."— Stewart  Mining  Co.  y.  Ontario  Min- 
ing Co.,  35  S.  Ct  610,  614,  237  U.  S.  350, 

59  L.  Ed.  989. 

"Vend."— Bauer  &  Cie  v.  O'Donnell,  33  S.  Ct 
616,  229  U.  S.  1,  57  L.  Ed.  1041,  50  L.  R. 
A.  (N.  S.)  1185,  Ann.  Cas.  1915AI  150. 

"Vested."— United  States  v.  Fidelity  Trust  Co.,. 
32  S.  Ct.  59.  222  U.  S.  158,  56  L.  Ed.  137. 

"Void."— Toy  Toy  v.  Hopkins.  29  S.  Ct.   416, 

212  U.  S.  542,  53  L.  Ed.  644;  Stewart  v. 
Griffith,  30  S.  Ct  528,  217  U.  S.  323,  54  L. 
Ed.  782,  19  Ann.  Cas.  639;  United  States 
v.  New  York  &  Porto  Rico  S.  S.  Co..  36  S. 
Ct  41,  42,  239  U.  S.  88,  60  L.  Ed.  161. 

"Voidable."— Toy  Toy  v.  Hopkins,  29  S.  Ct 
416,  212  U.  S.  542,  53  L.  Ed.  644. 

"Voluntary  payment'— United  Stetes  Fidelity 
&  Guaranty  Co.  v.  Sandoval,  32  S.  Ct  298, 
223  U.  S.  227.  66  L.  Ed.   415. 

"Waste."- Latimer  v.  United  States,  32  S.  Ct 
242,  223  U.  S.  501,  56  L.  Ed.  52a 

"Whenever  the  Indian  title  shall  be  extinguish- 
ed."—Missouri,  K.  &  T.  It  Co.  V.  United 
SUtes,  35  S.  Ct  6,  7,  235  U.  S.  37,  59  U 
Ed.  116. 

"While  acting  as  an  officer  or  in  any  fiduciary 
capacity."— Tindle  v.  Birkett,  27  S.  Ct  493, 
205  U.  S.  183,  51  L.  Ed.  762. 

"Who  adjusts  or  settles  a  loss."— Commercial 
Mut  Accident  Co.  v.  Davis,  29  S.  Ct  445, 

213  U.  S.  245,  53  L.  Ed.  782. 

"Widest  channel"- State  of  Washington  t. 
State  of  Oregon,  29  S.  Ct  631,  214  U.  & 
205,  53  L.  Ed.  969. 

"Withhold."— United  States  v.  Dumas.  13  S. 
Ct  872,  149  U.  S.  278,  37  L.  Ed.  734 ;  Id., 
13  S.  Ct  874,  149  U.  S.  287,  37  L.  Ed.  737. 

"Within  signal  distance."— United  Stetes  v.  Of- 
ficers, etc.,  of  U.  S.  S.  Mangrove,  23  S.  Ct 
343, 188  U.  S.  720,  47  L.  Ed.  664. 

"Without  injury  to  the  service." — ^Mullan  v. 
United  States.  11  S.  Ct  788,  140  U.  S.  240, 
85  L.  Ed.  4Si. 

"Without  prejudice." — State  of  Missouri  v.  Chi- 
cago, B.  &  Q.  R/  Co..  36  S.  Ct  715,  241  U. 
S.  533,  60  L.  Ed.  1148. 

"Witness."— In  re  Harris.  31  S.  Ct  557,  221  U. 
S.  274,  56  U  Ed.  732 ;  DowdeU  v.  United 
States,  31  S.  Ct  690,  221  U.  S.  325,  55  L. 
Ed.  753. 

"Wool  on  the  skin."— Goat  &  Sheepskin  Import 
Co.  v.  United  States,  27  S.  Ct  634,  206  C. 
S.  194,  51  L.  Ed.  1^2. 

"Writing."— Georgia,  F.  &  A.  Ry.  Co.  v.  Blish 
Milling  Co.,  36  S.  Ct  541,  241  U,  S.  190, 

60  L.  Ed.  948. 


WORK   AND    LABOR. 


Scope-Note. 

[INCLUDES  obligatloDB  implied  or  imposed  by  law. to  pay  for  services  rendered  and 
materials  furnished  incident  to  the  services,  independent  of  any  special  relation  or  of  any 
employment  or  promise  to  pay  therefor;  and  rights,  liabilities,  and  remedies  of  the  par- 
ties in  general. 

[For  r«lat«d  matters  under  other  topics,  see  cross-references  following.] 

Cross-References, 


See—  • 

Master  and  Servant. 
Seamen. 
Forest  reserve  act  as  delegation  of  legislative 
power,  see  Oonstitational  Law,  ^=»62. 


Liens  on  logs  for  labor,  see  Ix>gB  and  Logging, 

<8=»22-33. 
Liens  on  real  property  for  work  and  materials, 

see  Mechanics'  Liens. 
Salvage  services,  see  Salvage. 


C=r>4.  Bendition  and  aeeeptanoe  of  serr- 
Ices  in  generaL 

See  SO  Cent.  Dls.  Work  A  Lab.  H  S-7:    48  Cent 
Dig.  Schools,  8  311. 

Where  work  is  done  under  the  direction  of 
an  acent.  who  has  authority  to  direct  its  per- 


formance, it  is  immaterial  whether  he  agrees  to 
pay  what  it  is  reasonably  worth,  as  the  law  will 
imply  such  a  promise. — Henderson  Bridi^e  Go.  v. 
McGrath,  184  U.  S.  260,  10  S.  Ct  730,  33  Lw 
Ed.  d34. 


WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  ^=»347. 

WRITING. 

Best  and  secondary  evidence,  see  Evidence, 

157-182. 
Comparison  of  handwriting,  see  Evidence, 

565-566. 
Documentary  evidence,  se^^ 

Criminal  Law,  i®=:»429-444. 

Evidence,  <S=:>326-383. 
Necessity  and  sufficiency,  se^* 

Brokers,  ^=»43. 

Beeds,  <S=:>30-40. 

District  of  Columbia,  ^=»14« 

Frauds,  Statute  of. 

Limitation  of  Actions,  ^=»146w 

Trial,  «=»222-227. 

United  States,  ^=»65. 
Parol  or  other  extrinsic  evidence,  see  Evidence, 

«==>386-463. 
Privilege  of  witness  as  to  production  in   evi- 
dence, see  Witnesses,  ^=:92d8. 
Production  and  inspection  before  trial,  see  Dis- 
covery, «=»83-107. 
Requisites  and  sufficiency  to  satisfy  statute  of 

frauds,  see  Frauds,  Statute  of,  ^=»105-118. 


See  Process, 


WRITS. 

Particular  wriUm 


Api>eal  and  Error. 
Assistance,  Writ  of. 
Attachment,  ^=»145-166« 
Certiorari. 
Courts,  ^s»397. 
.  Criminal  Law,  ^=s>215-2ia 
Equity,  «==>124. 
Execution,    ^=:»99-104. 
Habeas  Corpus. 
Jury,  ^=»67. 
Mandamus. 
Prohibition. 

Suo  Warranto, 
eplevin. 
Sequestration. 
Supersedeas. 


WRITTEN  INSTRUMENTS. 

See  cross-references  under  Instruments. 

WRONGFUL  ATTACHMENT. 

Sm  Attachment,  «s»367,  868. 

WRONGFUL  DEATH. 

See  Death,  <s»8-l(l6. 

WRONGFUL  INJUNCTION. 

See  Injunction,  ^=»257. 

WRONGS. 

See  Torts. 

WYANDOTTE  INDIANS. 

See  Indians,  ^=»11« 

YACHTS. 

Due  process  of  law»  see  Constitutional  Law, 

283. 
Dutiable  article,  see  Customs  Duties,  ^=:»23. 
Retroactive  laws,  see  Constitutional  Law, 

190. 
Taxation,  equality  and  uniformity,  see  Taxation, 

^=942. 
Tonnage  taxes,  see  Shipping,  ^s»7. 

YEAR. 

Agreements   not   to  be   performed   within   one 

year,  see  Frauds,  Statute  of,  ^s>48-50. 
Estates  for  years,  see  Landlord  and  Tenaht. 

YOSEMITE  NATIONAL  PARK. 

See  Woods  and  Forests.  ^=»8. 


Tkis  Digest  is  oonapUed  on  tlie  Key-lfumber  System.   For  ezplaaation,  see  pace  ill. 
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wanna   Tranpp.    Co..    24    S.    Ct. 
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—oust  dut  25. 
tWorts  y.  City  of  Watertown,  10 
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697,  85  U  Ed.  596. 
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U.   8.   4,   67   L.   Ed.  891— bankr. 

458. 
Wynne,  St  Louis,  I.  M.  ft  8.  R. 

Co.  y. 
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U.   8.   234.   54  L.  Ed.   748— crim. 
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503,  63  L.  Ed.  1061. 
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6  S.  Ct  846,  U7  U.  8.  554,  29  L. 

Ed.  952— pat.  166. 
fTale  Lock  Mfg.  Co.  y.  James,  8 
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48  L.  Bd.  776— bankr.  311. 
Yaple,  Rail  ft  Rlyer  Coal  Co.  y. 
Yarbrough,    Ex    parte.     See    Ku- 
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646,  206  U.  8.  181,  51  L.  Ed.  1015 
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